THE 



FEDERAL CASES 



COMPRISING 



CASES ARGUED AND DETERMINED 



IN THE 



CIRCUIT AND DISTRICT COURTS 



OF THE 



UNITED STATES 



FROM THE EARLIEST TIMES TO THE BEGINNING OF THE FEDERAL REPORTER, 

ARRANGED ALPHABETICALLY BY THE TITLES OF THE CASES, 

AND NUMBERED CONSECUTIVELY 



BOOK 16 

Case No. 8735 — Case No. 9417 



WILLIAM S. HEE^ & CO., INC. 

BUFFALO, NEW YORK 

1995 



Library of Congress Catalog Number 95-75068 
ISBN 0-89941-924-0 

Printed in the United States of America. 



The quality of this reprint is equivalent to the 
quality of the original work 



This volume is printed on acid-free paper by 
William S. Hein & Co., Inc. 



National Reporter System United Stales Series 



THE 



FEDERAL CASE 




COMPRISING 



CASES ARGUED AND DETERMINED 



IS THE 



CIRCUIT AND DISTRICT COURTS 



OF THE 



UNITED STATES 



FROM THE EARLIEST TIMES TO THE BEGINNING OF THE FEDERAL REPORTER, 

ARRANGED ALPHABETICALLY BY THE TITLES OF THE CASES, 

AND NUMBERED CONSECUTIVELY 



BOOK 16 

McCUE— MENCKEN 
Case No. 8,735 — Case No. 9,417 



ST. PAUL 
WEST PUBLISHING CO. 

1895 



CopyKiGHT, 1895. 

BY 

WEST PUBLISHING COMPAlTr. 



FEDERAL CASES. 

BOOK 16. 



A COMPREHENSIVE COLLECTION OF DECISIONS OF THE CIRCUIT AND DISTRICT 

COURTS OF THE UNITED STATES FROM THE EARLIEST TIMES TO THE 

BEGINNING OF THE FEDERAL REPORTER. (1880.) ARRANGED 

ALPHABETICALLY BY THE TITLES OF THE CASES. 



K. B. roees reported in this series are always cited herein by their numbers. The orisinal -citntioufican be found 
Tvben desired throngh the table of eases. 



Case No. 8,735. 

MeOUB V. WASHINGTON. 

[3 Cranch. C. C. 639.] 1 

Circuit Court, District of Columbia. June 23, 
1829- 

Lottery—Manageks— Issuing Tickets— Boud op 
Managers— Holder of Part Ticket — Plead- 
ing AT Latv — General Demurrer — Bab to 
Plea op Limitations. 

1. The managers of "The Lottery for Building 
Lancastrian School-houses, a Penitentiary, and 
City Hall, in WashingJion City," had no authority 
to sell quarters of tickets, so as to multiply 
causes of action against the corporation. 

2. The holder of a prize ticket cannot, without 
the consent of the corporation, maintain an action 
against the managers upon their bond to the cor- 
poration; who may order the suit to be dis- 
missed. 

3. Upon a general demurrer, the judgment must 
be against him who commits the first substantial 
fault in the pleadings. 

4. A special demurrer operates as a general 
demurrer, as to all the pleadings of the party 
demurring. 

5. A rejoinder is bad, which avers several dis- 
tinct answers to the replication, or puts in issue 
to the jury matter of law. 

6. The fact that the plainliflE brought an ac- 
tion, in the nam© of the corporation of Washing- 
ton, against the managers, upon their bond, to 
recover one fourth part of the prize drawn upon 
or by the ticket No. 1037, whidi action was dis- 
missed by the corporation, after it had been pend- 
ing tiiree years m court, is no bar to the plea of 
liie act of limitations. 

7. The corporation of Washington were not 
liable to the holder of- a quarter of a ticket, suing 
alone. 

8. A general demurrer to the declaration must 
be overruled if it contain one good count, although 
it contain also tlFree bad counts. 

Assumpsit, for one fourth part of the prize 
of $10,000, drawn upon ticket No. 1037, in the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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first class of a lottery called "The National 
Lottery." 

The declai'ation contained four counts: 1. 
The first count sets forth the amended char- 
ter of the city of Washington, of May 4, 1812; 
the by-law of JxHy 24, 1815; the managers' 
bonds; the scheme of the lottery, first dass, 
19th December, 1817. That the managers is- 
sued and exposed to sale the ticket -No. 1037, 
by which the defendants promised to pay to 
the possessor thereof such prize as might be 
drawn to the said number, if demanded with- 
in twelve months, &c., subject to a deduction 
of fifteen per cent. &c. That the plaintiff, 
on the 1st of July, 1818, "for a full and valu- 
able* consideration paid by him, became the 
purchaser and lawful possessor of one fourth 
part, or quarter share, of the said last men- 
tioned ticket" That the drawing of the said 
lottery was finished July 21, 1819, and that 
the said ticket. No. 1037, was drawn to a 
prize of $10,000; "by means whereof the plain- 
tiff became entitled to have and demand of 
the said defendants the one fourth part of 
the said $10,000, subject," &c.; "and the 
plaintiff, being so entitled, on the 1st of Oc- 
tober, 1819, demanded of the defendants pay- 
ment of the said quarter share, or fourth part 
of the said prize; by means whereof the de- 
fendants became liable and bound to pay to 
the plaintiff the said quarter part of the said 
$10,000, subject," &c., "according to the tenor 
and effect of the said ticket; and, being so 
liable, in consideration thereof, afterwards," 
&c., "undertook and promised the plaintiff to 
pay him the said last-mentioned sum of mon- 
ey," &c. 2. The second count was like the 
first, except that it did not set forth the 
charter and by-law at large, and did not men- 
tion the bonds of the managers. 3. The third 
count, after stating the lottery, and that the 
defendants, by their managers, issued and 
offered for sale the ticket No. 1037, says that 
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the plaintiff, on the 1st of July, 1818, became 
the lawful owner and possessor of one fourth 
part, or quarter share of the said ticket, No. 
1037, which, in the coui'se of the drawing, 
which terminated on the 21st of July, 1819, 
drew $10,000; and, on the 1st of October, 
1819, the plaintiff demanded of the defend- 
ants payment of the said fourth part of the 
said prize, "by means whereof the defendants 
became liable," &c. «S:c. 4. The fourth count 
is for money had and received. 

To this declaration the defendants pleaded: 
1. Non assumpserunt. 2. Non assumpserunt 
infra tres annos. 3. Actio non accrevit infra 
tres annos. 

Upon the first plea, the issue was joined. 
To the pleas of limitation, the plaintiff, in 
his replication, sa^s that he ought not to be 
precluded from having his action, because he 
says, "That the defendants standing in the 
relation of trustees for the benefit of the 
fortunate adventurers in the said lottery, and 
for the purpose of insuring the payment of 
such prizes as they should draw therein, took 
bonds from the said managers respectively, 
each in the penal sum of $10,000, to be paid 
to the said defendants, if the said managers 
should not diligently and impartially exercise 
and perform the duties and authority vested 
in them by the said ordinance of the 24:th of 
July, 1815; and that afterwards, when the 
said lottery had been fully drawn, and the 
said plaintiff had demanded of the said man- 
agers the payment of the said prize so as 
aforesaid drawn by him, and the said man- 
agers had refused to pay the same, or any 
l)art thereof; and when the plaintiff had ob- 
tained from the register of the said corpora- 
tion of the city of Washington, who had the 
lawful custody thereof, copies of the said 
bonds taken as aforesaid fi-om the said man- 
agers, and instituted suits thereon in the 
name of the said defendants, for the use of 
the said plaintiff against the said managers 
(without any objection made thereto by the 
said defendants) for the recovery of his share 
of the said prize so as aforesaid drawn; and 
when the said plaintiff had prosecuted the 
said suit in the circuit court of the United 
States for the District of Columbia, and for 
the county of Washington, and in the supreme 
court of the United States by writ of error; 
and when, by mandate from the said su- 
preme court to the said circuit coiu't, the said 
plaintiff was about to receive the benefit of 
the said suit by obtaining a judgment against 
the said managers for his share of the said 
prize, they, the said defendants, in violation 
of their duty, and in utter disregard of the 
trust so reposed in them by every law of 
decent morality, and by the fan: intendment 
of the said act of congress, did then, that is 
to say, on the 1st of January, 1825, at the 
coimty aforesaid, by virtue of their authority, 
as plaintiffs at law (the suit being in their 
name as plaintiffs) cause the said suits to be 
dismissed, whereby the said plaintiff was un- 
justly and oppressively deprived of all bene- 



fit derivable from the said suits; and this 
the said plaintiff is ready to verify, where- 
upon he prays judgment." ifec. 

To this replication the defendants rejoined 
as follows: "And the said defendants pray 
oyer of the copy of the bond and condition 
thereof, in the said replication mentioned; 
and it is read to them as follows, to wit," &c. 
They also "pray oyer of the record and pro- 
cess of the said suit in this court; and of the 
said mandate from the said supreme court in 
the said replication mentioned, and the same 
are read to them as follows," &c. "All which 
being read and heard, the defendants say, 
that the plaintiff ought not to have or main- 
tain his action aforesaid against them, by 
reason of any thing by him above pleaded 
or alleged by way of replication to the second 
and third pleas of the said defendants," be- 
cause they say that they did not take the 
"said bonds as trustees for the said plaintiff, 
or other of the fortunate adventurers in the 
said replication mentioned; nor was the said 
suit in the said replication mentioned, com- 
menced or prosecuted by the said defendants, 
or with their assent or authority, for the use 
of the said plaintiff against the said man- 
agers; nor was the plaintiff about to recover 
any judgment in the said suit, against the 
said managers in virtue of the said mandate 
or otherwise; nor did the defendants, in fraud 
or violation of their said pretended trust, 
cause the said suit to be dismissed; nor did 
the defendants, at any time, within three 
years next before the commencement of this 
suit, make any such promise or assumption 
as in the said declai-ation is alleged; nor did 
the plaintiff's cause of action aforesaid arise, 
or in any manner accrue at any time within 
the said three years, in manner and form as 
the plaintiff, m his said replication to the 
said second and third pleas of the defend- 
ants, has above pleaded and alleged, and of 
this he puts himself upon the country." To 
this rejoinder the plaintiff demurred; and 
stated for cause of demurrer, that the de- 
fendants have thereby tendered an issue to 
the country; which issue is not resi>ousive 
to the said replication; and is an immaterial 
issue. 

Ashton & Key, for plaintiff. 
Wallach & Jones, for defendants. 

ORANOH, Chief Judge (THKUSTON, Cir- 
cuit Judge, not sitting in this cause). Upon a 
general demurrer the judgment must be 
against the party who commits the first sub- 
stantial fault in pleading. The demurrer, in 
this case, is special only so far as regards 
the rejoinder, which avers so many distinct 
answers to the replication, involving several 
negatives pregnant, and putting in issue to 
the jury, matters of law mingled with allega- 
tions not responsive to the replication, as to 
make it a bad rejoinder. But the replication 
itself is not a sufficient legal justification for 
not bringing the suit within three years. It 
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confesses and attempts to avoid the plea of 
the statute of limitations, by showing that 
the plaintiff instituted suits in the name of 
the defendants, (without any objection by 
them,) against the managers, whereby the 
three years were expended, when the defend- 
ants, by virtue of their authority as legal 
plaintiffs, dismissed the suits. This is cer- 
tainly no legal bar to the operation of the 
act of limitations. The supreme court of the 
United States, in the case of Corporation of 
Washington v. Young, 10 Wheat. [23 U. S.] 
406, upon the same ticket No. 1037, decided 
that the holders of the ticket had no right 
to use the name of the corporation, and sue 
upon the managers' bond, without the con- 
sent of the corporation, and that no consent 
'appeared to be given in that case; and it 
was upon the return of that cause to this 
court, by mandate, after having reversed the 
judgment and set aside all the pleadings up 
to the declaration that the plaintifEs in that 
cause (the now defendants) caused the suits 
to be dismissed as mentioned in the replica- 
tion. The replication, therefore, cannot be 
maintained. 

The pleas are good; but the first three 
counts of the declaration are not sufficient to 
support the action, because they do not state 
of whom the one fourth of the ticket was 
purchased; and because the defendants are 
not liable for a quarter ticket, suing alone; 
the only obligation of the corporation being 
upon the contract contained,' in the whole 
ticket, signed by their managers, as^was de- 
cided in this court, in Shankland v. Washing- 
ton [Case No. 12,703], at May term, 1828. The 
fourth count, however, for money had and 
received, is a good count, and, therefore, the 
judgment upon the demurrer cannot be for 
the defendant, although the first three counts 
are insufiicient; because the plaintiff's special 
demurrer to the defendant's rejoinder, is spe- 
cial as to that rejoinder only, but operates 
as a general demurrer to the whole declara- 
tion; and upon a general demurrer to the 
whole declaration, iC there be one good count, 
the demurrer must be overruled. But the 
plaintiff's replication to the second and third 
pleas, being insufficient to support his action, 
the judgment upon this demurrer must be for 
the defendants. 

It was stated by the plaintifE's counsel, in 
the course of the argument in this cause, 
that it was the wish of the parties, that the 
<;ourt should decide the merits of the case 
upon this demurrer; and that they would 
ask leave to amend the declaration if thev 
-court should be of opinion that, by any such 
amendment as could be made consistently 
with the facts which appeared on the trial 
of the former eases, namely, Washington v. 
Young [Case No. 17,241]; Clark v. Washing- 
ton [Id. 2,839]; and Shankland v. Washing- 
ton [supra],— the plaintiff would be entitled 
to recover. The court has looked into those 
cases, and finds that although Davis, who 
sold to the plaintiff this quarter of a ticket. 



and Gillespie, who sold the ticket to Clark, 
must, under the decision of the supreme 
court in Clark's ease, be considered as the 
agents of the corporation for the sale of tick- 
ets, yet, that they had no fight to sell less 
than a whole ticket, or to sell a fractional 
part of a ticket, so as to multiply the causes 
of action against the corporation at their 
pleasure. In the plaintiff's printed statement 
of the case for the supreme court in the case 
of Corporation of Washington v. Young [su- 
pra], it is said that the original ticket. No. 
1037, was never in the possession of the par- 
ties for whose use the suit was brought; but 
was retained by Gideon Davis, who sold four 
quarters of the said ticket, each quarter be- 
ing in the terms following: "By authority 
of congress, $30,000 highest prize, quarter of 
No. 1037, in the lottery for building Lan- 
castrian school-houses, a penitentiary, and 
city hall, in Washington city, payable sixty 
days after the completion of the drawing. 
Gideon Davis, 4th." And it is stated "that 
the said Gideon Davis, since the completion 
of the drawing of the said lottery, and be- 
fore the bringing of this suit, delivered to 
the said managers the said original ticket, 
No. 1037, towards the securing and paying 
of the money stipulated to be paid by him, 
under the contract recited and set forth in 
the said condition," that is, of Davis's bond 
to the managers. The ticket had been sold 
and delivered by the managers to the said 
Davis, tinder that conti-act. It will be per- 
ceived that the certificate given by Davis for 
the quarter of the ticket, appears to be his 
own individual act It does not name the 
managers, nor allude, in any manner, to the 
authority or responsibility of the corporation 
of Washington. We think, therefore, that it 
must be considered as his personal engage- 
ment only, and that it cannot, in any man- 
ner, bind the corporation. The judgment up- 
on this demurrer must, therefore, be for the 
defendants. 



Case No. 8,736. 

McCULLOOH V. DEBUTTS. 

[1 Oranch, O. 0. 289.] i 

Circuit Court, District of Columbia. March, 
1806. 

PiiAOTioE AT LATv—CoKTisnASCE— Costs. 

When the writ of inquiry is set aside by the 
defendant, tiie plaintiff may have the cause con- 
tinued at the defendant's costs. 

Mr. Youngs, for defendant, set aside the 
office judgment, and pleaded not guilty. 

E. J. Lee, for plaintiff, elected a continu- 
ance, and said it was the practice in such 
cases that the continuance should be at the 
costs of the defendant, although the defend- 
ant offered ready. 

is 

1 [Reported by Hon. William Oranch, ChieJ* 
Judge.] 
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THE COURT inquired of tlie clerk, who 
said such was the practice. 
Continued, at the costs of the defendant. 



McCULLOCH (DEBUTTS v.). See Case No. 
3,718, 



Case No. 8,737. 

M'CUULOOH V. GIEARD. 

[4 Wash. C. O. 289.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1822. 

Contracts — Written Instrument — Whether 
Whole ok Part of Contract — Parol Evi- 
dence TO Vart:— Statdte op Frauds. 

1. Explanation of the rule that parol evi- 
dence shall not be given to explain or vary the 
written contract. 

2. The question is, is this written instrument 
the contract, or merely a part performance of 
the parol agreement. It has elsewhere been de- 
cided, that in cases not within the statute of 
frauds, evidence may be given to contradict a 
written simple contract, by showing that ' the 
whole of it was not reduced to writing. It may 
be well doubted, nevertheless, whether the safest 
rule is not to apply the policy and reason of the 
statute of frauds to all cases of written con- 
tracts. 

[Cited in Astor v. Girard, Case No. 595; The 
Alida, Id. 200; Page v. Sheffield, Id. 10,667.] 
[Cited in Barker v. Bradley, 42 N. Y. 320.] 

This was an action to recover the quarter 
interest payable the 1st of October, 1816, on 
$125,000, six per cent, funded stock of the 
[Bank of the] United States, with interest 
from the 2d of October, 1816, when it was re- 
ceived by the defendant. The declaration con- 
tained two counts, one upon a special agree- 
ment, which was fully proved by Mr. Jones, 
and the other for money had and received to 
plaintiff's use. 

Mr. Jones, who was one of the five com- 
missioners for receiving subscriptions to the 
Bank of the United States in Philadelphia, 
was examined as a witness, who stated, that 
he, after the 20th of July, 1S16 (whou, as 
it afterwards appeared by a return of the 
commissioners from other parts of the United 
States, that the twenty-eight millions to be 
subscribed by individuals had not been taken, 
by about thirty thousand shares), was au- 
thorized by sundry persons to subscribe for 
them to the amount of about ten thousand 
shares, Including the plaintiff; for whom, 
and his associates, he was to subscribe for 
five thousand shares, being furnished by the 
plaintiff with the specie and certificates, 
accompanied by a power of attorney, to pay 
the first instalment. The specie part, $25,- 
000, he deposited in the bank of the defend- 
ant. The power of attorney was to himself, 
to transfer the stock, $125,000, to the com- 
missioners. That after divers conversations 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



with the defendant, a verbal agreement was 
entered into between the defendant and the 
witness, as the agent of the plaintiff and 
others, previous to the 27th of August, 181G, 
on which day a final an-angement was made 
in writing, and which was given in execu- 
tion of the agreement. The paper alluded to 
was as follows: "For value received, I 
promise to transfer to J. W. M'Culloch or 
order five thousand shares of the Bank of 
the United States, on which the first instal- 
ment has been paid, as soon as the books for 
that purpose shall be opened by the said 
bank." Signed by the defendant. The whole 
of this paper is printed, ercept the date, the 
name of the person to whom the transfer 
was to be made, the number of shares and 
the signature. 

The counsel for the defendant objected to 
any evidence being given bj'' the witness of 
a parol agreement with the defendant vari- 
ant from the above instrument, which they 
contended was the final ag/eeiueut between 
the parties. They cited 1 Pliil. Kv 494, 49i>; 
3 Camp. 426; [Grant v. Naylor] 4 Craneh 
[8 U. S.] 229; 12 East, 6; 3 Wils. 275; 4 
Brown, Oh. 515. 

On the other side, it was contended that 
the paper of the 27th of August was not 
the agreement, but was merely intended as 
a part performance of the parol agreement, 
so far as it could be performed, until the 
books of the bank should be opened for mak- 
ing transfers. . 

Chauncey & Sergeant, for plaintiff. 
Mr. Binney and J. R. IngersoU, for de- 
fendant. 

WASHINGTON, Cii-cuit Justice. We ad- 
mit the general rule of law, that parol evi- 
dence to vary or explain a written contract, 
except in the case of a latent ambiguity, is 
inadmissible. But the question is, whether 
the paper which has been given in evidence 
be the contract between these parties, or 
was given merely as a certificate of the 
number of shares to which the plaintiff was 
entitled under the parol contract, and in part 
performance of that agreement, so far as it 
could be performed before the bank was or- 
ganized, and had opened its books for trans- 
fers? The court is of opinion, in the present 
stage of the cause, that the instrument tmder 
consideration was given for the purpose of 
executing the parol agreement as far as it 
could then be executed; and that if it should 
turn not that it formed a part of that agree- 
ment, that such a paper should be given, or 
that a paper of that description was, in the 
ordinary com'se of the defendant's business, 
in respect to transactions of this nature, 
given by him; evidence of the parol contract 
will be proper, and will not violate any of the 
rules of law upon this subject. 

The witness then proceeded to state that, 
having ascei"tained in his conversations with 
the defendant that he intended to take the 
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unsubscribed sbares, he informed the de- 
fendant that he was authorized to subscribe 
five thousand shares in the name of the 
Xjlaintiff, and also for other persons, whom 
he named, a certain number for each, and 
that he had a right, and intended to do so. 
But not wishing that any collision should 
take place between the commissioners (the 
defendant being one), he was willing not 
to exercise his right, if the defendant would 
engage that the plaintiff, and the other per- 
sons by whom he was employed, should 
participate with the defendant in his sub- 
scription, to the extent of the shares he was 
authorized to subscribe for them severally, 
and stand in all respects in the same situa- 
tion as they would stand in case they were 
actually subscribers. To this propc^ition the 
defendant assented, in consequence of which 
the witness did not subscribe for those per- 
sons, but immediately gave them notice of 
the arrangement he had made with the de- 
fendant. The witness, at the same time, in- 
formed the defendant that he was provided 
witii the specie and certificates of funded 
stock to pay the first instalment on the num- 
ber of shares which he was empowered to 
subscribe. On the 26th of August he gave 
the defendant a check for the §25,000 specie, 
lying in his bank, the specie instalment for 
tiie five thousand shares for the plaintiff; 
and, in consequence of the arrangement made 
with the defendant, lie retm-ned to the plain- 
tiff the power of attorney for transferring 
the $125,000 of funded stock to the commis- 
sioners, that another might be forwarded 
to the witness to transfer that stock to the 
defendant This he received soon after, 
which, as also the certificates, he delivered 
to the defendant. On the 26th of August 
the defendant took the imsubscribed shares. 
On the 27th of August he delivered the above 
instrument of that date to the witness. The 
witness understood from the plaintiff that 
Mr. Donnell of Baltimore, and some others, 
were concerned with him in the five thousand 
shares, but to what extent he knew not 
The stock transferred to the defendant stood 
in Mr. Donnell's name, and was accompanied 
by a power from him to transfer it. But 
the certificates and power were put into his 
hands by the plaintiff, and he knew no other 
person in the transaction but the plaintiff. 
When the contract was made with the de- 
fendant, he did not contemplate the subject 
of the -present controversy. 

It appeared by the books of the loan office, 
that the $125,000 of six per cent, funded 
stock delivered to the defendant by the plain- 
tiff; were* ti-ansfeiTed to the defendant on 
the 16th of September, the day before the 
books closed for that quarter; and that, on 
the 2d of October, the interest on that stock 
being $1873, for the quarter due on the 1st, 
was paid to the defendant. It also appeared 
by the books of the commissioners of the 
bank, that on the 5th of November 1816, the 
day after the board was organized, certain 
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resolutions were introduced by Mr. Sergeant 
asserting a right to all the interest due the 
1st of October on the funded stock trans- 
ferred to the commissioners, and providing 
that no transfers of shares in the bank 
should be permitted by any subscriber, until 
that interest was paid to the bank. On the 
7th of that month the board agi-eed to re- 
consider these resolutions, and the same were 
referred to a committee, who, on the 25th 
of the same month, reported a substitute, 
which was rejected, and jNIt. Sergeant's reso- 
lutions were-then rescinded. It was further 
proved, that, on the 29th of November, im- 
mediately or soon after the books were 
opened, the defendant transferred five thou- 
sand shares to the plaintiff, who, on the 
same day, transferred four thousand five 
hundred of them to other persons, amongst 
whom was Mr, Donnell. The defendant also 
produced a book belonging to the defendant, 
containing a number of printed promissory 
notes, similar to that given to the plaintiff 
on the 27th of August, of which a certain 
number had been filled up, and having been 
complied with, had been returned to the 
defendant The material parts of the argu- 
ments of the counsel are noticed in the 
charge. 

WASHINGTON, Circuit Justice (charging 
jury). Great talents and ingenuity have been 
displayed by the learned counsel on both 
sides, in the argument of this cause. But 
after all, it lies within a very narrow com- 
pass; the only question as to which any 
difficulty is perceived by the court, being, 
what was the real contract between these 
parties? Or, to render it more intelligible, 
which was the contract between them?— 
the parol agreement, as proved by Mr. Jones, 
or the promise contained in the paper of the 
27th of August? When the objection was 
made to the introduction of evidence, to 
prove the parol agreement, the court could 
have but an imperfect glimpse of the ques- 
tion to be decided, the terms of that contract 
being, at that stage of the cause, unknown to 
the court But as far as the case had been 
disclosed, we thought the evidence ought to 
be admitted; and in coming to this conclu- 
sion, we were in no small degree influenced 
by the form and character of the instrument 
which, by the defendant's counsel, has been 
considered as the real .contract between these 
parties; but which seemed to us to be rather 
intended to give effect to the parol agree- 
ment, so far as it could be available for that 
purpose before the bank was organized, and 
the books were opened; than as reducing 
the parol contract to writing. The court 
was nevertheless of opinion that such evi- 
dence would, generally speaking, be improp- 
er, unless it should appear that the parties 
had agreed that a written contract should 
be given as evidence in part, or in part per- 
formance of the parol agreement; or unless 
it was to be given by some usage or prac- 
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tice, either genei-al or special, in relation to 
the party giving the promise, so as to be at 
least evidence of such an agreement, or that 
such was the understanding of the parties. 
I know that it has heen elsewhere decided, 
and that too by very learned judges, that, in 
cases not within the statutes of frauds, evi- 
dence may be given to contradict a written 
simple eontitict, by showing that the whole 
of it was not reduced to writing. It may be 
well doubted, nevertheless, whether the saf- 
est rule is not to apply the policy and rea- 
son of the statute of frauds to all cases of 
written contracts. Without, however, giv- 
ing any opinion on this point, we are clearly 
of opinion that, under the restrictions laid 
down by the court in admitting the parol 
evidence in this case, the rule is a safe one. 
The parol agreement having been fully laid 
before the jui-y, together with other circum- 
stances which attended it, it is for them to 
decide, whether the paper of the 27th of Au- 
gust contains the real contract between the 
parties on that day, or whether it was merely 
intended to give effect to the parol eonti-act, 
as far as it could be done prior to the open- 
ing of the books of the bank to receive trans- 
fers? When this question is settled, there 
can be no difficulty in deciding whether the 
contract has been broken or not. To prove 
that the pai-ties could not have intended to 
change the terms of the parol agreement by 
reducing it to the mere form of a promise 
to transfer so many shares, the character in 
which Mr. Jones acted, and the nature of his 
authority, have been strongly pressed by the 
plaintiflE's counsel upon the attention of the 
jui-y. He was a mere agent, authorized to 
subscribe for the plaintiff five thousand 
shai'es, and was furnished with the means 
to make good the subscription. Strictly 
speaking, he was bound to comply literally 
with his instructions by subscribing. But 
supposing that the contract with the defend- 
ant was a substantial compliance with his 
authority, and most undoubtedly it was, if 
fulfilled; he forbore to exercise his right of 
subscribing for the plaintiff in consequence 
of the solemn assurances of the defendant 
that, if he would so act, the plaintiff should 
participate in the defendant's subscription 
to the extent of five thousand shares, and 
stand in the same situation as if he had ac- 
tually subscribed. Of this contract Mr. 
Jones gave immediate -notice to the plaintiff, 
with which, it would seem, he was satisfied. 
Now the argument founded on these facts is, 
that after a substantial performance of his 
instructions, and that communicated to his 
constituents, it is against all probability that 
Mr. Jones would enter into a new and dif- 
ferent agreement; or that he and the de- 
fendant should so have intended. 

Another argument of still more weight is 
drawn from the character and form of the 
instrument of the 27th of August. The 
whole of it is printed except the date, name 
of transferee, number of shares, and the 



signature. No blank is left in which five 
words of a special contract could be inserted. 
This is not the case with printed forms of 
conveyances, charter parties, policies of in- 
surance, and other instruments intended to 
admit the introduction of special contracts, 
for which sufficient blank spaces are always 
left: and so purely formal are the printed 
parts of a policy of insurance considered, 
that if there be any discrepancy between 
them and the written parts, the latter is 
always considered as containing the real 
contract of the parties. The form of the 
paper under consideration was strictlj' 
adapted to a sale by the defendant of his 
shares, previous to the opening of the books 
of the bank; and yet we find that it was 
made use of as evidence of the number of 
shares to be transferred, in cases where no 
sales were made, but where a special con- 
tract subsisted. It also appears that the de- 
fendant kept a book of these printed docu- 
ments, with a duplicate of each, many of 
which had been issued, and being fulfilled, 
were returned to the defendant, and depos- 
ited in the book. From these circumstances, 
it would seem that these instruments were 
considered as merely formal; used by the de- 
fendant as such in the ordinary course of 
his business, in negotiations of this kind. 
The conclusion drawn by the plaintiff's coun- 
sel from these facts and circumstances is, 
that the paper of the 27th of August was 
understood by the parties as evidence merely 
of the number of shares which were to be 
transferred under the parol contract, and not 
as evidence of the contract itself. 

On the part of the defendant, it has been 
contended, that since the parties, at the time 
the contract was entered into, did not con- 
template the subject of interest to become 
due on the first of October, but must, in 
common with others, have considered that 
as belonging to the bank (as no doubt it did;) 
and as a relinquishment of her right to such 
interest could not have been expected, the 
parties had no motive to adhere to the strict 
letter of the parol agreement, the written 
contract embracing eveiy object which could 
by the parties have been deemed material, 
or worth incoi-porating into it; that the 
premature ti-ansfer to the defendant by the 
plaintiff, of the funded stock, on the 16th of 
September, which he need not have made 
until the bank was organized, and his ac- 
ceptance of a transfer of the bank shares on 
the 29th of November, and delivering up the 
defendant's engagement of the 27th of Au- 
gust, prove that the whole contract was con- 
sidered as fully satisfied, those acts amount- 
ing to a waiver of the parol agreement, even 
if it was not absorbed and extinguished by 
the written contract. To all this it is an- 
swered, that the circumstances relied upon 
prove nothing in relation to the question, 
which was the real contract between the 
parties? for if the parties did not contem- 
plate any casual or unexpected consequences 
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to grow out of the precise terms of the parol 
eonti-act, and had therefore no motive to ad- 
here to that contract, they were equally 
without a motive to change or to waive it, 
and therefore it was left unaffected by the 
written contract That, whether the one 
conti'act or the other was considered as the 
subsisting one, still the ti-ansfer of the stock 
to the defendant, and of the bank shares to 
the plaintiff, were necessary acts to be per- 
formed in fulfillment of either of them; and 
that as to the time when the former act was 
performed, it was quite unimportant to the 
plaintiff; since if the parol contract was re- 
garded by the parties as the subsisting one, 
then the October interest would be received 
by the defendant as trustee for the plaintiff, 
and for his use. 

After this examination of the arguments 
of the counsel on each side, we return to the 
question, which was the real contract be- 
tween the parties? If the written one, then 
it is admitted that it was fulfilled according 
to its terms. If the parol agreement, then 
the question will be, has that been fulfilled? 
To enable you to give an answer to this 
question, you will have to inquire what 
would have been the rights of the plaintiff 
in relation to the subject in controversy, if 
on the 26th of August 'Mr. Jones had sub- 
scribed for five thousand shares ift the name 
of the plaintiff? since, by the agreement 
with the defendant, he was to stand pre- 
cisely in the same predicament as if he had 
subscribed those shares. The plaintiff con- 
tends that he would have been entitled to 
the October interest The defendant's coun- 
sel deny this, and insist that the bank was", 
and still is, entitled to that interest, and 
that having never relinquished her right, 
she may yet recover it from the subscribers. 
That if the bank is not entitled, then the 
interest belongs to Mr. Donnell, who was the 
owner of the stock paid on account of the 
first instalment Let us examine these pre- 
tensions. And first, as to that set up for the 
bank. We have no doubt but that the bank 
had at least an equitable right to the Octo- 
ber interest on all the stock which consti- 
tuted the first instalment although the 
transfer to the bank was not, and could not 
be made previous to its being organized. It 
stood, nevertheless, to the credit of the 
owner of the stock on the 1st of October, to 
whom It was legally payable. But what- 
ever her rights were, they were perfectly 
known to the board. Her claim was as- 
serted by Mr. Sergeant's resolutions, as well 
as by a reference of them to a committee, 
and were finally retracted and given up by 
the resolution of the 25th of November, 
rescinding Mr. Sergeant's resolutions. The 
October intei*est having been received by the 
subscribers, the bank has acquiesced from 
that time to the present, and the question 
is, whether, if the bank were now the plain- 
tiff, she could, under all the circumstances 
of the case, and the absence of every pre- 



tence of fraud, ignorance, or mistake, main- 
tain the action? We think she could not. 
As to the right set up for Mr. Donnell, it 
stands upon ground still less tenable. In the 
contract between the plaintiff and the de- 
fendant he was no party, and was alto- 
gether unknown. The plaintiff was to trans- 
fer to the defendant §125,000 of stock, and 
to the latter it is quite immaterial whose 
stock he transferred. He had certificates of 
stock in the name of Donnell, with a regular 
power to transfer it, and he did accordingly 
transfer it to the defendant, who thus be- 
came the legal owner of the stock. The 
plaintiff therefore treated this stock as his 
own, and was possessed of all the power of 
an owner of it, under an authority derived 
from Mr. Donnell, who, during more than 
six years, has never asserted a right to the 
interest received by the defendant. To whom 
then can the defendant be liable for that in- 
terest if liable at all, but to the plaintiff? 
If indeed he is not entitled to retain the 
money after he shall have received it from 
the defendant, in consequence of some agree- 
ment between him and Donnell, that is a 
matter between them with which the de- 
fendant has nothing to do. There is not a 
possibility of his being twice called upon 
for the sum in dispute. The question then 
is, what are the plaintiff's rights under the 
parol contract, should you be of opinion that 
that is the real subsisting contract between 
the parties? The answer is a plain one. To 
the interest due on the 1st of October, which 
was received by the defendant, with interest 
from the time of the receipt. 

The jury found accordingly. 
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Case Wo. 8,788. 

M'CULLOCH V. The LETHE. 



[Bee, 423.] i 
Admiralty Court, Pennsylvania. 



1781. 



Seaman's Wages — Risk of War — War Tbrmi- 
NATED— Lesion op Wages. 

A mariner ships at Philadelphia, in time q| 
war, for Bordeaux and hack again. While the 
ship is at Bordeaux, peace takes place. The 
ship returns to Philadelphia, which terminates 
the voyage. Tie mariner's wages shall not be 
lessened on account of the decrease of the risk 
on the homeward voyage. 

[Cited in Shaw v. The Leihe, Case No. 12,721.] 

M'CuUoch had shipped on board the Lethe 
in time of war, for a certain voyage from 
Philadelphia to Bourdeaux, and back again, 
at the wages of £18 per month. The ship 
was detained long at Bourdeaux, and whilst 
she, was there, peace took place. The libel- 
lant performed the voyage, but was refused 
the wages on account of the peace, on a sug- 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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gestion that the rist, which was the occa- 
sion of the high wages being removed, the 
libellant ought to have only customary peace 
wages from Bourdeaux to Philadelphia. 

Judgment in favour of the libellant for 
wages agi'eeable to contract. 



Case Wo. 8,739. 

McCULLOOH V. McLAIN. 

[1 Oraneh, C. C. 304.] i 

Circuit Court, District of Columbia. March 
Term, 1806. 

Wills— Real Property— Charge ox to Pay 
Debts. 

The words, "I will, in the first place, that my 
just debts be paid," charge the real estate witii 
the payment of the debts. 

Bill in equity [by McOulloch against Mc- 
Lain's executors] to charge' real estate with 
the payment of debts. The words of the will 
were, *T will, in the first place, that my Just 
debts be paid by my executors." The tes- 
tator then devises all his estate, real and 
personal, to trustees, and makes them ex- 
ecutors. The authorities cited for the com- 
plainant were: 1 Eg. Cas. Abr. 1J>8; 2 Eq. 
Cas. Abr. 371, 372; and Trott v- Vernon. 2 
Vern, 70S. 

THE COURT decreed a sale of the real 
estate. 



Case No. 8,740. 

McOULLOCH et al. v. TAYLOR et al. 

[1 Wkly. Notes Cas. 391.] 

Circuit Court, B. D. Pennsylvania. April 22, 
1875. 

Bills — Acceptor — TjEtter op Credit — Issuer — 
Offset. 

The acceptor of bills drawn under the usual 
forms of commercial letters of credit can com- 
pel the holder of the letter to furnish funds to 
meet the acceptances; and a debt due by the is- 
suer of the letter to the holder cannot he set off 
against this obligation. 

in equity. This ease was heard on bill, an- 
swer, and proofs. The bill aven-ed the ex- 
istence, prior to 18th September, 1873, of 
two firms, viz.. Jay Cooke & Co., and Jay 
Cooke, McCulloch & Co., doing business as 
bankers in Philadelphia and London re- 
spectively. The firms were in no way con- 
nected, except that a number of persons (not 
including the plaintiffs) were members of 
both firms. The plaintiffs were the only 
members of the firm of Jay Cooke, McCul- 
loch & Co. who were not also members of 
the other firm. During 1873 Jay Cooke & 
Co. Issued to the defendants N. & G. Tay- 
lor Co. sevei-al commercial lettex*s of credit 
for £10,000 each, drawn on Jay Cooke, Mc- 
Oulloch & Co. The letters of credit were in 
the following form: "No. . Philadel- 



phia, 



-, 187—. Sir: We hereby authorize 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



you or such parties as you may direct to 
value on Messrs. Jay Cooke, McOulloch & 
Co. of London, in drafts at four months to 
the extent of ten thousand pounds (£10,000) 
for account of N. & G. Taylor, drafts to be 
drawn in within six months from this date 
for the costs of tin plates to be exported to 
an Atlantic port In the United States, and 
advice thereof to be given to Messrs. Jay 
Cooke, McCulloch & Co., accompanied by 
certified invoices, consul's certificates, poli- 
cies of insurance, and bills of lading to order 
of Jay Cooke & Co. We hereby agree with 
the drawers, endorsers and bona fide hold- 
ers of bills drawn under and in compliance 
with the terms of this credit that the same 
shall be duly honored upon presentation at 
the counting house of Messrs. Jay Cooke, 
McCulloch & Co. in London. "Veiy tmly 

yours, ." Accompanying each of 

these documents was a receipt, In the fol- 
lowing form: "New York, , 187—. Re- 
ceived from Messrs. Jay Cooke & Co. the 
letter of credit of which annexed is a copy, 
in consideration whereof -we hereby agree 
to provide them with sufl&cient and satis- 
factory funds to meet the payment of all 
bills drawn under it twenty days before the 
maturity of the same in London, respective- 
ly, either in cash at their drawing rate, or in 
bankers' bills payable at not exceeding sixty 
days sight in London, endorsed by us and 
approved by them. It being understood that 
they may decline any bills, however good, 
at their discretion. We also agree to give 
security for the same at any time if required 
by the said Jay Cooke & Co.; and further, 
that all property purchased under the said 
credit, and the proceeds thereof, together 
with the policies of insurance thereon (which 
we agree to effect) and the bills of lading 
are hereby pledged and hypothecated to Jay 
Cooke & Co., and Jay Cooke, McCulloch & 
Co., as collateral security for the fulfilment 
of this contract, and are held subject to 
their order, with authority to take posses- 
sion and dispose of the same at discretion 
for account of whom it may concern, char- 
ging all expenses, including commission for 
sale and guarantee, and applying the pi-o- 
ceeds for their security or reimbursement. 
And we further pledge, as security for any 
other indebtedness of our firm to Jay Cooke 
& Co. or Jay Cooke, McCulloch & Co. any 
surplus that may remain either in the prop- 
erty or the proceeds thereof after providing 
for the acceptances under said credit On all 
drafts di-awn under said credit we agree to 
pay one per cent, commission, and interest 
at five per cent., or the Bank of England 
rate if higher. We further authorize you to 
cancel the said credit at any time to the 
extent it shall not have been acted upon 
when notice of revocation is received by 
the user. This obligation is to continue in 
force notwithstanding any changes in the in- 
dividuals composing either of the firms par- 
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tie.s to this contract, or in that of the user 
of the credit." 

These receipts were signed by the defend- 
ants. Under these letters goods were pur- 
chased and bills drawn on Jay Cooke. Mc- 
CuUoch & Co., which were accepted and 
paid at maturity by them. On 18th Septem- 
ber, 1873, Jay Cooke & Co. stopped payment, 
and were on 26th November, 1873, adjudicat- 
ed bankrupts. Up to that time N. & G. 
Taylor Co, had made paymeoits to Jay Gooke 
& Co. pursuant to their engagement to meet 
the bills drawn under the letters of credit. 
On the day of the suspension of Jay Cooke 
& Co. there was outstanding a letter of 
credit, under which bills had been drawn 
and accepted by Jay ICooke, McCulloeh & 
Co., and together amounting to £22,678 19s. 
7d. sterling, over and above the amounts that 
had before that date been paid to Jay Cooke 
& Co. by N. & G. Taylor Co.; there was also 
due for commissions £226 15s. lOd. sterling, and 
£9 17s. for stamps. For the sum of £22,G78 
19s. 7d., Jay Gooke, McGulloch & Co. had 
made themselves liable by accepting bills 
drawn under the letters of credit, and N. 
& G. Taylor Co. had not paid Jay Cooke & 
Co., or Jay Cooke, McCulloeh & Co., any- 
thing on account of the same. After the 
suspension of Jay Cooke & Co., and in an- 
ticipation of the bankruptcy that ensued, 
that firm, believing that the equitable right 
to be paid for the amount advanced under 
the letters of credit was in Jay Gooke. lle- 
Culloch & Co., who had agreed to make the 
advances, and who alone were competent to 
carry out their contract, and who ultimate- 
ly did so by paying their acceptances, con- 
sented, at the instance of the agent of Jay 
Cooke, McCulloeh & Go., to hand over the 
documents to Drexel & Co., as agents of 
Jay Cooke, McCulloeh & Co,, to collect the 
balance due or to become due from N. & G. 
Taylor Co. under their contracts above set 
forth. In September, 1873, after the sus- 
pension of Jay Cooke & Co., two of the con- 
signments of goods purchased under the 
letters of credit arrived. The goods were 
consigned, according to the agreement, to 
Jay Cooke & Co., as collateral security for 
the performance by N. & G. Taylor Co. of 
their contract to provide funds. These bills 
of lading were handed over to the Messrs. 
Taylor Co. upon their signing a conti*act in 
this form, one on the 24th, and the other on 
the 29th of September, 1873: "Philadelphia, 
Sept 29, 1873. Received from Hugh McCul- 
loeh, Philadelphia, the merchandise specified 
In the bill of lading, per Pennsylvania, dat- 
ed 10th of Sept, 1873: * * « 1207 boxes 
tin plates * * « And in consideration 
thereof we hereby agree to hold said goods 
in trust with liberty to sell the same, and 
in case of sale, to hand the avails, as soon 
as received, to Hugh McCulloeh, as security 
for due provision for the acceptance of Jay 
Cooke, McCulloeh & Co., of London, on 
■our account noted at foot; and we further 



pledge to them said goods, and proceeds 
thereof, as seeuritj' for the payment of any 
other indebtedness of ourselves to Hugh Mc- 
Culloeh, or Jay Cooke, McCulloeh & Co. We 
further agree to keep said property insured 
against fire, payable in case of loss, to Hugh 
McCulloeh, with the underatanding that they 
are not to be chargeable with any expenses 
incurred thereon, the intention of this ar- 
rangement being to protect and preserve, un- 
impaired, the lien of Hugh McCulloeh, and 
.Tay Cooke, McCulloeh & Co., on said prop- 
erty. N. & G. Taylor Co." 

After the delivery to them of these goods, 
as above, N. & G. Taylor. Co. continued to 
make payments to Drexel & Co., as agents of 
Jay Cooke, McCulloeh & Co., of the amoimts 
they were bound to pay on their contracts, 
and these were all made after the adjudica- 
tion of Jay Cooke & Co. as bankrupts. The 
proceeds of the goods received were more 
than enough to pay the claims of plaintiffs. 
The bill prayed for discovery, and that a 
decree should be made ascertaining plaintiffs' 
rights to receive the amount due by defend- 
ants as against any claim by the assignee 
in bankruptcy of Jay Cooke & Co. The ma- 
terial facts alleged in the answer were as 
follows: They had been in the habit of 
transacting business which required the pay- 
ment of large sums annually in England 
and Scotland. When the exact amount of 
these payments was known to defendants, 
they purchased sight drafts from Jay Cooke 
& Co. on Jay Cooke, McCulloeh & Co., pay- 
ing for them as received. But where they 
did not know the exact amount required, 
they bought of Jay Cooke & Co. the right of 
drawing on Jay Cooke, McCulloeh «& Go. any 
amount whieli they might require, and this 
was done through the medium of the open 
lettei-s of credit alluded to in the bill. De- 
fendants drew drafts on Jay Cooke, McCul- 
loeh & Co. by virtue of tliese open letters, 
having, at the time of purchasing the latter, 
agreed to pay Jay Cooke & Co., at Phila- 
delphia, in U. S. currency, the equivalent of 
each draft drawn, twenty days before ma- 
turity thereof in London, with one per cent, 
commission. 

When Jay Cooke & Co. stopped payment, 
defendants did not know that there existed 
any probability of insolvency. Defendants 
denied that Jay Cooke, McCulloeh & Co. 
were either alone competent to carry out 
their contracts in regard to the drafts in 
question, "or that they actually did so by 
paying their acceptances, except to the ex- 
tent of £2761 13s. 4d. The acceptances were 
paid through Jay Gooke, McCulloeh & Co. 
by defendants, who supplied the funds in 
each case a short time before the acceptance 
became due. On 18 September, 1873, there 
was out a sight draft of Jay Cooke & Go. 
on Jay Cooke, McCulloeh & Co. for £2264 
7s. lid., for which defendants had paid Jay 
Cooke & Co. in full; and there were three 
open letters of credit as aforesaid, each for 
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£10,000, for which they had agreed to pay 
Jay Cooke & Co., in Philadelphia, twenty 
days before the maturity in London of eaeli 
draft drawn thereunder. On receiving the 
bills of lading for each lot of merchandise, 
defendants had signed to Jay Cooke & Co. a 
printed receipt, identical with the one set 
forth above, under date of 29 Sept., 1873, ex- 
cept that the name of Jay Cooke & Co. was 
pxinted therein, whex*ever the name of Hugh 
JlcCulloch occurs in the above receipt On 
arrival of the Pennsylvania, 23 September, 
1873, defendants, for their own protection, 
called on Jay Cooke & Co. for the purpose 
of stopping in transitu such merchandise as 
had been consigned to Jay Cooke & Co. for 
them. They were informed that Jay Cooke 
& Co. were solvent; that the bills of lading 
had been ti'ansferred to Hugh McCuUoch, 
and were held for him by Drexel & Co.; that 
ail acceptances would be paid by Jay Cooke, 
McOuUoch & Co., by which firm the draft 
for £2264: 7s. lid. would be also accepted and 
paid. As the indebtedness of defendants on 
the drafts drawn on Jay Cooke, MoCuUoeh 
& Co. matured (after the 18th of September, 
1873), defendants bought drafts of Drexel 
& Co., and sent them to* Jay Cooke, Me- 
Culloeh & Co. to be applied to the payment 
of the particular acceptances about to ma- 
ture, describing them specifically. Defend- 
ants understood when sending them that 
said drafts were so indorsed that they could 
not be used except to pay the specific ac- 
ceptances then becoming due. The said draft 
for £2264 7s. lid. was actually protested for 
non-payment on the 23 September, 1873. It 
remains still unpaid. Defendants had paid 
for all drafts drawn on Jay Cooke, McCul- 
loch & Co. before the same matured, includ- 
ing commissions, etc., excepting the sum of 
£2761 13s. 4d. on the last draft ^ drawn by 
them, from which amount they claimed that 
they had a right to deduct the amount of 
the draft of Jay Cooke & Co., aforesaid, for 
which they had paid Jay Cooke & Co. They 
admitted that they would be liable to the 
latter £2761 13s. 4d., provided the last-men- 
tioned draft had been paid. 

Sydney Biddle and Mr. McJIurtrie, for 
plaintiff. 

This transaction is simply an agi-eement 
by one firm (Jay Cooke & Co.) that another 
firm (Jay Cooke, McCuUoch & Co.) shall ac- 
cept drafts drawn on them by the defend- 
ants, for a profit of one per cent, to be divid- 
ed between the firms. Defendants agree to 
supply funds to meet the acceptances before 
they become due. The agency of Jay Cooke 
& Co. in the matter was merely to pledge 
themselves for the reliability of the defend- 
ants. The contract was this: The English 
firm agreed to accept drafts for defendants, 
provided they were assured of the latter's 
credit The American firm assumed the re- 
sponsibility of assuring the credit of defend- 



ants, and the latter agreed to supply the 
English firm with the necessary funds to 
meet the acceptances before they matured. 
It is merely a loan of their credit by the two 
banking firms to defendants, who are liable 
to the English firm for the amount of their 
drafl^. The latter can resort either to them 
or to the American firm. As the firms are 
entirely distinct, there is no set-off possible. 
The American firm, in receiving funds from 
defendants to meet the latter's drafts, were 
the agents of the English firm. 

Mr. Fallon, contra. 

This was a contract made entirely between 
defendants and Jay Cooke & Co. They knew 
Jay Cooke, McCulldeh «& Co. in the ti-ans- 
action solely as agents of the former. The 
letter of credit was the basis of the whole 
transaction. That was purchased from de- 
fendants Jay Cooke & Co. exclusively. Jay 
Cooke & Co. contracted that they should be 
supplied with ceitain credit for which they 
were to pay Jay Cooke & Co. Defendants 
would have been liable on a breach of their 
contract to the Philadelphia firm, not the 
London fii-m, and vice versa. They were, 
therefore, entitled to deduct the amount of 
the Philadelphia firm's indebtedness to them 
on the unpaid draft from their debt to the 
latter. As for the commissions, plaintiffs 
could in no case claim commissions from de- 
fendants, and would have been entitled to 
but half thereof from Jay Cooke & Go. 

Mr. McMurtrie, in reply, was restricted to 
the question of commissions. 

Before McKENNAN, Circuit Judge, and 
OADWALADER, District Judge. 

OAI>WALADEIl, District Judge (to de- 
fendants' counsel): Do you deny that the 
drafts have been paid by the English firm V 

Fallon: Yes. The drafts were paid by the 
defendants through the English firm, to 
whom defendants' other drafts were special- 
ly endorsed, payable to the particular drafts 
in auestion. 

PER CURIAM: But as to the balance? 

Fallon: As to that we have a set-off, as 
our contract* to furnish funds is with Jay 
Cooke & Co. alone. 

CADTVALADER, District Judge: "McCul- 
loch possesses proof of payment in holding 
the drafts, and could recover in an action of 
assumpsit for money paid for defendants. 
If he had not paid the drafts, he could re- 
cover on the ground of his liability thereon 
for having accepted them." 

McKENNAN, Circuit Judge: "This is a 
very simple question. It was merely a loan 
by Jay Cooke, McCuUoch & Co. of their cred- 
it to defendants for a commission. Defend- 
ants cannot set off their claims against Jay 
Cooke & Co. I think plaintiffs are only en- 
titled to half-commissions." 

Decree accordingly. 
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McCULLpH (THATCHER v.). See Case No. 
13,862. 

McOULLOUGH (BELL v.). See Case No. 1,- 
2u6. 



Case No. 8,740a. 

McOULLOUGH v. The ECHO. 

[24 Betts, D. C. MS. 25.] 

District Court, S. D. New York. Jan. Term, 
1858. 

Shipping — Affkeightm EST — Damage to Cargo 
BY Sweating — Master's Coktragt — Held cx- 
DEB Charter Party — Answer to Libel — 
Amendment, 

[1. The vessel is not liable for damage to the 
cargo caused by the sweating of the vessel.] 

[2. A ship is liable in rem upon the master's 
contract of affreightment, though it is let to him 
by diarter party, where the shipper is ignorant 
of that fact.] 

i?vA? .answer in an action on a bill of lading, 
which fails to allege that the damages claimed 
accrued from the sweating of the vessel, is 
amendable.] 

[This was a libel in rem by Jetliro J. Mc- 
Cullough and others against the steam pro- 
peller Echo (James G. Wilson, claimant) for 
failure to deliver goods under the terms and 
conditions of a bill of lading.] 

BETTS, District Judge. This action claims 
$3000 damages for the non-delivery at this 
port of three several parcels of galvanized 
iron shipped by the llbellants at Wilming- 
ton on board the propeller Echo, September 
11, 1S56, to be delivered in good order (the 
dangers of the seas only excepted) to Phelps, 
Dodge & Co. and others, or assignees, in 
New York, according to the undertaking of 
the master of said vessel in three several 
bills of lading of that date. The libel char- 
ges that the parcels of iron were respective- 
ly laden on board the propeller in good order 
according to the statement in the respective 
bills of lading, and that the vessel sailed 
from Wilmington with the iron on board, 
and arrived at the port of New York Sep- 
tember 19, 1856, but her master failed to de- 
liver the same according to the undertaking 
in the bUls of lading; and owing to negli- 
gence and want of care and proper manage- 
ment in the transportation of said cargo the 
iron was found on its arrival here greatly 
damaged by rust, &c., not arising from dan- 
gers of the seas, &c. The answer contro- 
verts those allegations of the libel, and fur- 
ther denies the responsibility of the vessel 
for those damages, however they may have 
occurred, because she was chartered by the 
master, and the contract with the libellants 
for the affreightment in question was upon 
the pei-sonal responsibility of the master 
alone. The further defence was attempted 
to be made on the trial, by proof that the 
iron was stowed and dunnaged in lading it 
on board according to the express directions 
of the libellants, and if it was injured on the 
voyage by wetting,- other than by means of 
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dangers of the seas, that damage was caused 
by such stowage of tlie libellants made by 
their agents or by occasion of the sweating 
of the vessel, for neither of which could the 
vessel be held answerable to the libellants. 
The latter point as a proposition of law 
would supply an adequate defence if sus- 
tained by testimony, as the injury would be 
an accident of navigation, and not the re- 
sult of negligence or misfeasance on the part 
of tlie ship (Clark v, Banerall, 12 How, [53 
U. S,] 272), and a vessel wholly demised by 
charter is under like liabilities when sailed 
by the charterer as by her owner (9 Stat. 
63G, § 5). The objection that the ship was 
under charter to the master would not, if 
properly pleaded and proved, exempt her 
from liability in rem upon his contract of 
affreightment. Under the maritime law the 
ship is specifically liable for breach of the 
bill of lading, although let by charter pai-ty, 
and the shipper is ignorant of that fact. 
The Phebe [Case No. 11,064]; The Waldo 
[Id. 17,056]; The Casco [Id. 2,486], 

The defect of pleading in not alleging in 
the answer that the damages to the iron ac- 
crued from the sweatmg of the vessel, and 
that she was not answerable for such acci- 
dent of navigation, would be remedied to 
the claimants by allowing them to amend 
their answer in that respect, had they estab- 
lished that fact by proof, but in my opinion 
the evidence is against them on that point, 
and tlie case will accordingly be disposed of 
'upon the pleadings and proofs as they stood 
on trial. 

A close scrutiny of the facts was made on 
the trial by the examination of ten witness- 
es to the condition of tlie iron when shipped 
and that of the vessel when it was received 
on board; the manner of stowage; the state 
of the weather during the voyage, and the 
condition of the iron when unladen in New 
York. It seems to me upon the whole proofs 
there is no sound foundation for the hypoth- 
esis that the injury which the iron sustainea 
from wetting was caused by the sweating 
of the vessel; nor, if the evidence of the en- 
gineer of the vessel is to be credited, that 
the bottom of the hold was damp when the 
ii-on was put on board and that the fact was 
known to the shipper and the iron was 
stowed under his direction and approval in 
a way to avoid injury to it from that cause, 
is there reason for imputing the wet or rust- 
ing from the damp state of the bottom of the 
ship, because it is clearly proved that water- 
was standing upon the iron and was between 
the places so as to drip out of the bundles In 
unlading and carting them from the vessel. 
The direct and strong proof in the case is 
that the cargo was exposed to i-ain in its 
transportation, and on board the vessel be- 
fore delivery to the consignee thereof, and 
that the damages thereby sustained are at 
the responsibility of the vessel. 

The decree in the cause must therefore be 
that the hbellants recover in this action the 
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damages they have sustained in this behalf, 
and that an order be entered referring the 
matter to a commissioner to ascertain and 
report the amount of such damages unless 
the same be agreed between the parties. 



McCULLOUGH (GUION y.)- See Case No. 

5,863. 
McCULLOUGH (JOHNSON v.). See Case 

No. 7,401. 

McCULLOUGH (PIATT v.). See Case No. 
11.113. 

McCULLOUGH (PICKERING v.). See Case 
No. 11,121. 

Case No. 8,741. 

McCULLOUGH t. STERLING SCHOOL 
FURNITURE CO. 

[4 Dill. 563.]! 

Circuit Court, D. Iowa. 1877. 

Removal of Causes — Act March 3, 1875— Time 
Whes Application must be Made. 

1. An action at law in the state court was 
commenced by attachment, but no process was is- 
sued or served. At the next term the defendant, 
bv consent, entered an appearance, and, by con- 
sent, also, the cause was continued, and leave giv- 
en to the defendant until the second day of the 
nest term, to answer; all of which was eontamed 
in the same journal entry. The Code of Iowa, 
provides that such actions "shall be tried at the 
first term after legal and timely service. bec- 
tion 2744. At the term to which the cause was 
thus continued, a petition, under the act of 
March 3, 1875 [18 Stat 470], for the removal 
of the cause to the circuit court of the United 
States was filed: Edd, und^ the circumstan- 
ces, that the apphcation for the removal was m 
time. 

[Cited in Wheeler v. Liverpool, London & 
Globe Ins. Co., 8 Fed. 198.] 

2. If the entry of an appearance by the de- 
fendant had been general and unconditional, and 
at a term prior to the order for continuance, a 
difEerent question would have been presented. 

On motion to remand. The defendant, an 
Illinois corporation, removed this cause to 
this court under the act of March 3, 1875, 
the plaintiff being a citizen of Iowa. The 
plaintiff moves to remand the suit because 
the petition for the removal was not made 
and filed in time. The suit in the state eom-t, 
which was an action at law, was commenced 
by attachment in December, 1876. No orig- 
inal notice (which, under the Iowa statute, 
takes the place of a writ of summons) was 
issued or served on the defendant The next 
term of the state court was in January, 1877. 
At that term the defendant, by consent, en- 
tered an appearance, and at the same time, 
and likewise by consent, the cause was con- 
tinued, and leave given to the defendant un- 
til the second day of the next term, to an- 
swer. The defendant's appearance, the con- 
tinuance, and the order to answer at the 
next term, were contemporaneous, and are 
contained in the same journal entry. At 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the next term the defendant filed an answer 
and counter-claim; the plaintiff demurred 
thereto, which was not disposed of, and the 
plaintiff amended his petition; and thereup- 
on, on the next day, and at the same term, 
the defendant filed its petition and bond in 
due form, to remove the cause to this court, 
and the removal thereof was ordered. 

Mr. Blake, for the motion. 
Mr. Tracy, contra. 

Before DILLON, Circuit Judge, and 
LOVE, District Judgfe. 



DILLON, Circuit Judge. The mode of 
making and the effect of an appearance by 
the defendant in an action, are regulated by 
the Code of Iowa of 1873 (section 2626). 
This was an action at law, and the Code 
(section 2744) provides that such an action 
"shall be tried at the first term after legal 
and timely service has been made." This 
case was not triable at the January term, 
1877, because process had not been served. 
The defendant may, however, enter a volun- 
tary appearance, and such an appeai-ance, if 
absolute and unconditional, has the same ef- 
fect as to the power and jurisdiction of the 
court to proceed with the cause aad the trial 
thereof, unless it shall order otherwise, as if 
original process had been served in time. 
But, as we construe the record of the state 
court, the appearance in this case was not 
general and unconditional, but it was the re- 
sult of an agreement with the plaintiff's 
counsel to this effect: The defendant said 
to the plaintiff, "I will enter an appearance 
now, and thus save the expense of issuing 
and serving process, if you will consent that 
the cause shall go over to the next term, and 
that the answer shall be then filed;" to which 
the plaintiff agreed. Accordingly, the record 
of the state court shows that the defendant's 
appearance and the continuance of the cause 
were made at the same time and embodied 
in the same entry, which states that this 
was by consent of the parties. If the entry 
of appearance had been general, and at a 
prior time to the order for continuance, a dif- 
ferent question would be presented. It is to 
be observed that, as the plaintiff had not 
served the defendant with process, he could 
not have forced the defendant ,to a trial, and 
the cause could not have been tried at the 
January term, except by the act or consent 
of the defendant, and the defendant did no 
act, and gave no consent, which made it le- 
gally possible to have ti-ied the suit at that 
term. The action- could not have been tried 
until the succeeding term, and at that term, 
and before the issues were finally completed, 
the application for the removal was made. 
Under these circumstances, it is our judg- 
ment that removal was in time. Motion de- 
nied. 

As to time for the removal of suits, in Iowa, 
under the act of March 3, 1875, see Atlee v. Pot- 
ter [Case No. 636]; Palmet v. Call [Id. 10,680]. 
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McOTJLLOUGH mNITED STATES v.). See 
Case No. 15.665. 

McCULLrY T. CUNNINGHAM. See Case No. 
17,280. 



Case No. 8,74S. 

McOUTCHEN v. HILLEA'RY. 

[1 Graneh. C. C. 173.] i 

Circuit Court, District pf Columbia. July 
Term, 1804. 

Costs — Secuhitt for — Party Kemoved from 
District. 

The defendant may require security for costs, 
from a plaintiff who has removed from the dis- 
trict since the commencement of the afetion. 

Assault and tattery. .The defendant [Nich- 
olas Hilleary] stated that since the bring- 
ing this suit the plaintiff [James McCutchen] 
had removed from the district to Philadel- 
phia, and has there fixed his residence, &c. 
Motion by the defendant's counsel to lay a 
rule on the plaintife to give security for costs. 
Granted. KILTY, Chief Judge, doubting- 



Case No. 8,742a. 

McCUTCHEON v. RECEIVERS et al. 

[3 Cent. Law J. 635.] 

Circuit Court, E. D, Missouri, Sept 30, 1876. 

Death by Wboxofdi, Act — Missouki Statute— 
Grandchildrek. 

In this case the court was called upon to 
construe section 22, c. 43, p. 519, Wag. St., 
relative to the right to recover damages for 
the death of a person through the wrongful 
act of another. This section allows a cer- 
tain amount to be sued for and recovered. 
"First, by the husband or wife of the de- 
ceased; or, second, if there be no husband 
or wife, or he or she fails to sue within six 
months after such death, then by the minor 
child or children of the deceased, etc." It 
was sought to extend this right of action to 
oiphan children, living with their grand- 
mother, for lier death through the alleged 
wrongful act of the defendant railway. 

DILLON, Circuit Judge, held that the 
statute must be construed sti-ictly, and that 
no action was given under it to the gi-and- 
children, in the case before him. 



Case No. 8,743. 

McGUTCHIN v. JAMIESON. 

[1 Oraneh, C. C. 348.] i 

Circuit Court, District of Columbia. July 
Term, 1806. 

Apprextioe — Age— Recital in Isdextuke. 

The master of an apprentice is concluded, by 
the recital in the indentures, as to the age of his 
apprentice. 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 



Habeas coipus, to Andrew Jamieson to 
bring the body of McCutchin, whom he claims 
as an apprentice. The return showed an in- 
denture between the overseers of the poor and 
Andrew Jamieson, under their seals, in which 
they state that the boy is nine years old in 
July, 1794, (the date of the indenture,) and 
bind him until he shall be twenty-one years 
old. Andrew Jamieson, wished to show, by 
parol evidence, that the boy was only seven 
years old when bound, and of course had two 
more years to serve. 

THE COURT was of opinion that Andrew 
Jamieson could not, by parol, contradict his 
seal, and was at law estopped to deny the age. 
And in equity he had no claim to the further 
services of the boy, because he saw the boy 
at the time he took him, and agreed to his 
age, and expected only twelve years' service 
from him. 

THE COURT discharged the boy. 



Case No. 8,744. 

McDANIEL v. PISH et al, 

[2 Cranch, C. C. 160.] i 

Circuit Court, District of Columbia, Dec. 
Term, 1818. 

Practice at Latv — Reinstatement of Actios — 
NoN Pros.— Action on Replevin Bond— Miti- 
gation OF Damages— Merits op Case, 

1, The court will not, at a subsequent term, 
reinstate an acUon of replevin which had been 
non-prossed at a preceding term, upon a rule 
to declare. 

2. In an action upon a replevin-bond, it seems 
that the defendant may, in mitigation of dam- 
ages, give evidence of fraud, by which the de- 
faidant was cheated by the plaintiff and others, 
in playing at cards, whereby the plaintiff won 
the mare of the defendant, which was the sub- 
ject of the replevin, 

[This was an action at law by McDaniel, 
for the use of James Semmes, against Fran- 
cis Fish and others.] 

Debt on replevin-bond. The breach as- 
signed was that the plaintifC in replevin did 
not prosecute the replevin to effect. 

Mr, Jones, for defendants in the present 
action, moved the court for leave to rein- 
state the replevin, and bring it forward on 
the docket, it having been non-prossed at 
December term, 1816, on the imparlance doclc- 
et, upon a i-ule to declare, on the ground 
that the plaintiff in replevin, was an igno- 
rant man, and did not know that he was to 
appear in court to prosecute his suit, and 
did not employ an attorney. The motion 
was supported by the affidavits of Pish him- 
self, and several witnesses tending to show 
a gross cbeating of Fish, by James Birch, 

Burgerson, and James Semmes, in 

playing at cards and winning Fish's mare, 
which was the subject of the replevin. Fish 
had never entered his appearance in the re- 
plevin, either in proper person or by attor- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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ney. At the return term of the writ the de- 
fendant appeared and laid a rule on the 
plaintiff to declare by the rule-day, upon 
which rule the replevin was non-prossed at 
the subsequent term. No judgment was ever 
entered for a return. 

THE COURT (nem. con.) refused to rein- 
state the cause, on account of the wide door 
it would open to motions of this land, and 
because the merits of the ease might be 
given in evidence in mitigation of the dam- 
ages in the present action upon the replevia- 
bond. 



Case Wo. 8,744a. 

McDANIEL V. MILAM. 

[HempsL 274.] i 

Superior Court, Territory of Artansas. July, 
1835. 

Statute of Lisiitatioxs — Lapse op Time — Evi- 
dence OP Kesidenoe. 
Appeal from Hempstead circuit court 
[This was an action at law by George Mc- 
Daniel against Benjamin R, Milam to enforce 
the payment of a note. From a decree of 
the court below in favor of defendant, plam- 
tife appealed.] 
Before JOHNSON and YELL, JJ. 

YELL, J. On the 24:th day of December, 
1819, the defendant executed his note to 
plaintiff for the sum of one hundred dollars, 
due and payable in all the month of April 
next after the date of said note, at Natchi- 
toches, in Louisiana, and on the 20th of Au- 
gust, 1833, a summons was sued out on said 
obligation, and at the October term, 1833, it 
was returned not executed, and an alias sum- 
mons was ordered and returned executed on 
the third day of January, 1834. The defend- 
ant, among other things, relied on the stat- 
ute of limitations of five years, which was 
plead. The plaintiff replied that the defend- 
ant, by his removal out of the United States, 
to parts unknown, defeated the bringing of 
the action in five years after the cause of ac- 
tion accrued; to which the defendant re- 
plied that he did not defeat the bringing of 
the action aforesaid, in five years, as the 
plaintiff has alleged, upon which the plaintiff 
joined issue. Neither party requiring a ju- 
ry, the cause was submitted to the court up- 
on the testimony as appeared in the bill of 
exceptions. 

E. S. Williams, a witness, stated in sub- 
stance that he became acquainted with de- 
fendant Milam in June, 1820, in New Or- 
leans. Defendant remained there xmtil Jan- 
uary, 1821, and then went to Mexico, re- 
mained there about two years, and returned 
again to New Orleans and remained a few 
days, and then went to Kentucky on a visit 
and remained there about two months, and 
again returned to New Orleans, where he re- 
mained a few days, and went again to Mex- 

1 [Reported by Samuel H. Hempstead, Esq.] 



ico and remained there several months, and 
again returned to the United States, and has 
since then been in Louisiana, frequently pass- 
ing back and forth from there to Arkansas 
and Texas. He stated that the defendant 
could not haye been esteemed a citizen par- 
ticularly of any place. At the time the wit- 
ness first "knew him, he stayed most of his 
time in New Orleans, and lived at a board- 
ing-house. He believed defendant did not 
reside at Natchitoches. Had heard him. 
Milam, say he went to New Orleans in 1819, 
and traded from thence to the West Indies. 
The defendant first settled in Arkansas eight 
years ago last fall. Witness furth^' stated 
that Milam was in Natchitoches every year 
after his return from Mexico, as often as 
once or twice a year. 

Upon this evidence the court rendered a 
judgment in favor of the defendant, from 
which the plaintiff appealed to this com't. 

Without going at large into the gi-ounds 
upon which this judgment was rendered for 
the defendant, which admits of ample vin- 
dication, we are of opinion that the lapse of 
time, in the present case, is a bar to the 
plaintiff's recovery. We therefore affirm the 
judgment of the court below. Judgment af- 
firmed. 



Case Wo. 8,745. 

McDANIEL V. RIGGS. 

[3 Craneh, O. O. 167.] i 

Circuit Court, District of Columbia. May 
Term, 1827. 

Judgments — Suuety — Scbrogatiox — Execotios 

Quashed — Right of Surety to Recover 

MoNEV Paid. 

Judgment was rendered in Virginia, in favor 
of Shepherd, for the use of Riggs against Dixon, 
and McDaniel, Ms hail. McDaniel paid the mon- 
ey to Riggs. upon the execution, and took an as- 
signment of the execution against Dixon. The 
execution against McDaniel, the bail, was 
quashed by the coiurt in Virginia; and he brought 
suit in this court against Riggs for money had 
and received, to get back his money. JSdd, that 
he was entitled to recover, although he still held 
the assigned execution against Dixon. 

This was submitted to the court, upon tlie 
following case agreed: In 1818, in the su- 
perior court of Loudoun coimty, in Virginia, 
one Shepherd, for the use of Riggs, brought 
an action of debt against Jacob Dixon, 
for whom, McDaniel, the present plaintiff, 
became appearance-bail. At November rules 
1818, there was an oflace-judgment against 
Dixon and McDaniel, his appearance-bail, 
nisi, which was confirmed at December rules, 

1818. On the 6th of April, 1819, McDaniel 
came into court, and entered himself special 
bail for Dixon. On the 10th of the same Ap- 
ril, 1819, judgment was again rendered by 
default against Dixon, and McDaniel, his 
"common bailf/' On the 9th of April 1823, 
upon an execution issued on the 16th of April, 

1819, agreeably to an office judgment render- 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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ed on the day of April, 1819, upon mo- 
tion of SIcDaniel, it appearing to the court 
that special bail was entered on the 6th of 
April, 1819, the esecution was quashed as to 
him, McDaniel. On the 6th of April, 1824, 
upon an execution issued on the 16th of April, 
1819, agreeably to an oflSce-judgment entered 
at the rules on the 10th of April, 1819, on 
the motion of McDaniel, and it appearing 
that special bail was entered on the Gth of 
April, 1819, it was ordered that the judgment 
as to McDaniel be set asid,e, and that execu- 
tion as to him, be quashed; and a writ of 
restitution was awarded to the said McDaniel. 
he having before paid the money on the exe- 
cution, toRiggs, upon receiving an assignment 
of the execution against Dixon; which execu- 
tion was returned by the sheriff, at the return 
term, (August, 1819,) with the indorsement of 
the assignment thereon; but without any other 
letum written thereon. Riggs wa^ never a 
resident in Virginia; and a writ of restitu- 
tion could never have been served upon him, 
if such could have issued, or had issued 
against him. It did not appear, by the record, 
whether the writ of restitution was awarded 
against Shepherd, the legal and nominal plain- 
tiff in the action, or against Riggs, for whose* 
use the suit was originally brought, as ap- 
peared by the record, and who actually re- 
ceived the money; although this fact, the re- 
ceipt of the money by Riggs. did not appear 
in the transcript of the record. The question 
submitted to the court was, whether the plain- 
tiff was entitled to recover, in this action, up- 
on that state of facts. 

THE COURT (ORANGH, Chief Judge, con- 
tril) was of opinion, that the plaintiff was 
entitled to recover. 

ORANCH, Chief Judge, thought that as 
this was an action for money had and re- 
ceived, which is an equitable action, the 
plaintiff must show that ex aequo et bono, 
he was entitled to get back the money; but 
as he had received an' assignment of the 
judgment at the time of paying the money 
to Riggs, (which' was a valuable considera- 
tion,) and still held that assignment, Riggs, 
who had lawfully received the money, had 
a right to retain it; especially as McDaniel 
was still bound as special bail. 



McDANIEL (UNITED STATES v.). See 
Case No. 15.666. 



Case Wo. 8,746. 

MeDANIEL v. WAILES. 
[4 Crandi. C. C. 201.] i 

Circuit Court, District of Columbia. May 

Term, 1832. 

Ejectment — Amendment op the Fiotitiocs 

Lease. 

In ejectment, the fictitious lease may be amend- 
ed, after the jury is sworn, upon payment of the 
costs of the term. 



The fictitious lease to the plaintiff [Me- 
Daniel's lessee] was, by mistake, dated be- 
fore the expiration of the lease to the de- 
fendant LWailes, tenant of Dyer]. 

After the jury was sworn, the plaintiff 
prayed leave to correct the declaration in 
that respect, which 

THE COURT (nem. con.) permitted to be 
done on payment of the costs of the term. 
A juror was withdrawn, the amendment 
was made, and the jury sworn again. 



McDERMOTT (HOWE v.). See Case No. 6,- 
768. 



Case Wo. 8,747. 

McDERMOTT v. NAYLOR. 

[4 Cranch, C. C. 527.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Pbactioe at Law — Clerk of Codrt — Failume to 
Enter Appeauance— Reinstatem'est. 

A replevin discontinued at March term, 1834, 
by negligence of the clerk, was reinstated at 
March term, 1835. 

Replevin, discontinued at March term, 
1834, for want of appearance by the de- 
fendant. 

Mr. Hall, for defendant, moved to reinstate 
it on the docket, on the ground that he had 
directed the clerk to enter his appearance 
for the defendant at March tei-m, 1834, 
which he neglected to do. See Williamson 
V. Biyan, April, 1823 [Case No. 17,751]; and 
French v. Venable [Id. 5,105], December, 
1824, in this court. Reinstated. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Wo. 8,748. 

M'DERMOTT y. The S. G. OWENS. 

[1 Wall. Jr. 370.] a 

Circuit Court, E. D. Pennsylvania. Nov. 13, 
1849. 

Makitime Lies— Stevedore— Costs. 

1. No lien exists in the admiralty for serv- 
ices performed by a stevedore in loading and 
storing the ship's cargo. 

[Cited in The A. R. Dunlap, Case No. 513. 
Disapproved in The George T, Kemp, Id. 5,- 
341. Follow^ m Paid v. The Ilex, Id. 10,- 
842. 'Criticised in Roberts v. The Windei'- 
mere, 2 Fed. 725. Cited contra in The 
Canada, 7 Fed. 121; The Wivanhoe, 26 
Fed. 928. Criticised in The Maggie P.. 32 
Fed. 301; The Gilbert Knapp, 37 Fed. 211. 
Disapproved in the Main, 2 C. C A. 569, 51 
Fed. 956, 957.] 

2. An unfounded claim for lien dismissed with- 
out costs, the owners of the vessel having prof- 
ited by the claimant's services,— which constituted 
a personal demand, — under circumstances not 
quite honourable. 

M'Dermott claimed a lien for labour and 
services as a stevedore in loading and storing 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by John William Wallace, Esq.] 
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tlie cargo of the vessel S. G. Owens, while 
lying at one of the wharves of Philadelphia, 
previous to proceeding on a voyage to Cali- 
fornia; and the question was whether, ad- 
mitting the vessel to he a foreign vessel, he 
had such a lien under the general maritime 
law. As a domestic^ vessel, it was ad- 
mitted he had no lien. The case'was a hard 
one upon the stevedore. The persons who 
employed him had hecome insolvent, and 
had transferred the ship and cargo, all ready 
for sea, to the present owners, who took it 
with knowledge of this and similar claims, 
hut without making any provision for paying 
them. 

Mr. Vandyke, in favour of the lien, con- 
tended that the duties of the stevedore were 
essentially maritime, being done on the ship 
and essential to her carrying freight. That, 
formerly, the mariners performed this serv- 
ice of loading and unloading vessels, and 
had a lien for their wages whether earned 
in poi-t or at sea; and that, it heing now 
found more convenient to have this service 
performed by labourers on shore, before the 
mariners come on board or after they are 
discharged, the stevedore,, who is substi- 
tuted for the sailor, is entitled to the same 
lien. 

Mr. Kennedy and Q. M. Whaiton, for own- 
ers. 

GRIER, Circuit j^ustiee. The argument of 
the libellant's counsel is ingenious, but it 
wants the support of authority. 3S^o decision 
or dictum has been brought to the notice of 
the court which would justify them in ti-eat- 
ing this as a maritime service. It does not 
follow because sailors once performed these 
duties now better executed by landsmen, 
that therefore they should have the mari- 
ner's lien on the vessel. "The services are 
performed on a contract, which is neither 
made at sea nor for a service to be perform- 
ed at sea; both were in the port of Phila- 
delphia, and within the county of Phila- 
delphia. The ship was safely moored at the 
wharf, and was in the actual possession of 
the owners; the service had no agency in 
bringing her in; she was not earning 
freight" For these reasons, which I quote 
from the opinion of the court in Phillips v. 
The Thomas Scattergood [Case No. 11.106], 
with others there mentioned, that court de- 
cided that a seaman whose wages have been 
paid up to the termination of the voyage, 
but who afterwards remains on board the 
vessel moored at the wharf, has no claim for 
services which a court of admu^alty will en- 
force. The stevedores are usually employed 
by the owner, consignee, or master, on their 
personal credit. The sei-vice perfonned is in 
no sense maritime, being completed before 
the voyage is begun or after it is ended; and 
they are no more entitled to a lien on the 
vessel than the draymen and other labourers 
who perform services in loading and dischar- 
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ging vessels. Judgment must be therefore 
entered for the owners, but without costs, 
as the court cannot approve of the transac- 
tion by which they became the owners of 
this vessel, without any provision being 
made for the payment of those persons 
whose property and labour was expended in 
fitting her for sea, and which has been ap- 
propriated by the ownei-s to their exclusive 
benefit. Decree accordingly. 



Case No. 8,749. 

McDBRMOTT v. YEIATMAN. 

[5 Pittsh. Leg. J..(0. S.) 29.] 

Circuit Court, W. D. Pennsylvania. 1857. 

Chattel Deed op Trust— Substitution op Prop- 

ERTT. 

The case here referred to was McDermott 
V. Yeatman. This case first came up at the 
last term of the court. It appeared that Mc- 
Dermott was a ti-ustee in a deed given on 
two horses, which deed had a clause provid- 
ing that other horses might be substituted. 
Some time after the deed was made the 
horses mentioned therein were, by the con- 
sent of the parties interested in the deed, 
traded ofC for other horses, in accordance 
with the clause of substitution. The de- 
fendant, Yeatman, levied, under a magis- 
trate's judgment, on the horses thus substi- 
tuted, and McDermott replevied. 

Mr. aiorgan, for defendant, asked the com-t 
to instruct the jmy that if the jury, from the 
evidence, were satisfied that the horses lev- 
ied on by defendant were not the identical 
horses described in the deed of trust, they 
must find for defendant, except they should 
further find that there was a formal act of 
delivery of the horses, for the purpose of the 
trust, by the grantor in the deed to the trus- 
tee before the levy by Yeatman. 

THE COURT gave the instruction, and 
the jury found for the defendant. A motion 
was then made for a new trial, on the 
ground of misdirection of the com-t, but the 
court, at the present term, has overruled the 
motion, and affirmed their previous deci- 
sion. This decision also applies to deeds on 
stock in trade. 



Case 3Sro. 8,760. 

In re McDBRMOTT PATENT BOLT 
MANUF'G CO. 

[3 Ben. 369; i 5 N. B. R. 128 (Quarto, 33).] 

District Court, S. D. New York. Aug., 1869. 

Bankbuptct— What is Commercial Paper— Ob- 
ject POR ^vHicn Money Used. 
1 A note and a due bill given for money 
loaned to a manufacturing company, payable on 
demand, is not ^'commercial paper" within tho 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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meaning of the 39th section of the hankruptcy 

act [of 1867 (14 Stat. 536)]. 
[Disapproved in Re Chandler, Case No. 2,591; 
Re Carter, Id. 2,470. Cited in Re Clemens, 
Id. 2,877.] 
[See In re HoUis, Case No. 6,621. See, con- 
tra, lu re Nickodemus, Id. 10,254; In re 
Stevens. Id. 13,393; In re Kenyon, 6 N. 
B. R. 238; In re Hercules Ins. Co.. Case 
No. 6,402; In re Clemens, Id. 2,878.] 

2. The object to which the money borrowed 
was applied, cannot affect the character of the 
instrument given as evidence of the indebtedness, 

[In the matter of the McDermott Patent 
Bolt Manufacturing Company, involuntary 
b.ankrupts.] 

John Todd, for petitioners. 
J. D. Taylor, for debtors. 

BLATGHFORD, District Judge. The al- 
leged act of bankruptcy in this case is, that 
the company, a coi-poration, on the 10th of 
March, 1869, being a merchant and trader, 
fraudulently stopped or suspended and did 
not resume payment of its commercial pa- 
per within a period of fourteen days. Such 
paper consists of two instruments. One is 
a promissory note, dated November 12th, 
18G8, and signed by the president and secre- 
tai-y of the company, and reading as follows: 
*'0n demand, after date, we, the McDermott 
Pat. Bolt Mfg. Co. promise to pay to the 
order of John E. Walsh, three hundred dol- 
lars, at the office of Co. Value received." 
The other is a receipt or due bill, signed by 
the treasurer of the company, and in the 
words following: "Received, New York, 
Nov. 7, '68, from Mr. J. O. Brinck, two hun- 
dred doll, for the McDermott Pat. Bolt 
Mauufg. Co. as a loan for their use, the same 
to be returned, due on demand." I do not 
think that, on the facts proved in this case, 
either of these insti-uments can be regarded 
as "commercial paper," within the meaning 
of those words in the 39th section of the 
bankruptcy act. The consideration of each 
of them was a loan of money made to the 
company by the payee named therein. The 
consideration was unconnected with mei*- 
chandlse, trade or commerce, or witb any 
mercantile, trading or commercial transac- 
tion. The object to wbicU the money bor- 
rowed by the company was applied by it, 
cannot affect the character of the instru- 
ments given as evidences of the indebted- 
ness, even though it was previously known 
to the lenders that the money would be appli- 
ed to such object. Both of theinstnimentsare 
payable on demand. The one to Brinck has 
no feature of negotiability on its face; and, 
although the note to Walsh is payable to his 
ordei*, yet, in view of the fact that it is 
made payable on demand,, and of the actual 
eonsidei-ation for it, its negotiable form is 
not sufficient to make it commercial paper, 
within the 39th section. That section re- 
quires that the debtor must be a merchant 
or ti'ader, and must have fraudulently stop- 
pod or suspended payment of his commercial 

16FED.CAS. — 2 



paper. This I understand to mean a fraudu- 
lent stoppage or suspension of payment of 
commercial paper given by him in his char- 
acter as a merchant or trader. The note to 
Walsh and the due-bill to Brinck were not 
thus given. The petition must be dismissed, 
with costs to be paid by the petitioning cred- 
itors. 



McDIVITT (BANKS v.). See Case No. 961. 



Case No. 8,75l 

In re McDONALD. 

[9 Am. Lsw Reg. 661.] 

District Court, E. D. Missouri. 1861. 

Habeas Corpus — Juiiisbiction op Federal Court 

— Exclusive Jobisdiction — How Determined 

— History of Habeas Corpus. 

1. A United States district judge, or a United 
States district court, has jurisdiction to issue the 
writ of habeas corpus, and hear the case when the 
petitioner is held under illegal restraint, without 
any formal or technical commitment. 

[Cited in Re Reynolds, Case No. 11,722.] 

2. The writ of habeas corpus may issue from a 
federal judge whenever the applicant is illegal- 
ly restrained of his liberty, under or by color of 
tiie authority of the United States, and sudi 
case is exclusively within the jurisdiction of the 
federal tribunals. 

[Cited in Re Farrand, Case No. 4,678.] 

3. The question of jurisdiction is to be deter- 
mined by the acts of congress and the decisions 
of the supreme court the pircuit courts, and the 
disti'iet courts of the United States, thereupon. 

4. The construction and interpretation of the 
acts of congress, of September 24, 1789, § 14 
[1 Stat. 81], and of March 2, 1833, § 7 [4 Stat. 
634]. 

5. The history of the habeas corpus, under the 
judiciary acts and the force bill, as drawn from 
the adjudicated cases, given and explained. 

6. The adjudicated cases on the habeas corpus 
in the supreme court, in the circuit courts, and in 
the district courts of the United States, dted, 
and commented on.. 

[In the matter of Emmet McDonald.] 

TREAT, District Judge. Since the adjourn- 
ment, as thorough an examination of authori- 
ties as practicable has been made, with the 
view of arriving at a correct conclusion upon 
the jurisdictional question presented. Every 
authority cited by the learned counsel, and 
their able arguments, have been carefully 
considered. The question, though one of pure 
law, involves an inquiry into the United 
States constitution and statutes, the organiza- 
tion of the United States courts, the power 
vested in United States judges, and the sour- 
ces of American jurisprudence. In the hasty 
prepai*ation of an opinion taking so wide a 
range, it is not to be expected that much 
labor has been bestowed upon logical order 
or method, or mere forms of expression. The 
important consideration is to reach a correct 
conclusion. The undivided attention of the 
court, therefore, has been fixed upon the sin- 
gle proposition submitted. With other points 
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or issues, which may or may not be reached 
in the further prosecution of this cause, the 
court, at this time, has nothing to do. 

The case stands, at present, on a demurrer 
to the return. The counsel for the respondent 
has sugrgested a question of jurisdiction; and, 
as that question always lies in limine, it is 
rishl and proper that it should be first con- 
sidered. As a prdiminary step, then, it must 
be determined whether the court has jurisdic- 
tion — whether it can proceed any further in 
the matter before it; for, most certainly, when 
asked to pass upon the authority of others, 
official or otherwise, it should be scrupulously 
careful not to exceed its own legal powers. 
The duty to decide what the law is, in each 
case before it, and to enforce its decisions 
for the maintenance of constitutional and le- 
gal authority in whomever vested, for the 
time being, is no less imperative than to pro- 
tect the humblest rights of persons and prop- 
erty. Every oflficer of the government, and 
every private citizen, is alike entitled to the 
full measux'e of protection furnished by law, 
and is alike responsible to it for every viola- 
tion of its mandates. In its administi-ation, 
there is no inequality— all stand before it on 
the same level. Has a United States disti'ict 
judge, or a United States district court, juris- 
diction to issue the writ of habeas corpus 
and hear the case, when the petitioner is held 
under illegal restraint without any formal or 
technical "commitment?" Is it not essential 
to such jurisdiction that the petitioner should 
be in jail, or imprisoned by virtue of some 
judgment, warrant, order, rule, or process, 
judicial or otherwise— or, at least, be so held 
"under restraint?" Or, on the other hand, is 
it suflScient that he is illegally restrained of 
his libei*ty "under or by color of the author- 
ity of the United States," irrespective of the 
fact whether there has been a technical "com- 
mitment" or not? In short, is this case one 
of federal or exclusively state jurisdiction? 

The petition, on which the writ was issued, 
avers substantially, that the petitioner is now, 
and has been since the 10th inst., held in un- 
lawful confinement within the United States 
arsenal in this city, a military post under the 
command of the respondent; that he is so 
held under no wi-it, process, judgment, decree, 
committal, or order of any state court, or 
state officer, or by virtue of any state law, 
proceeding, or power, civil or military; that, 
"on the contrary, his said illegal confinement 
is under or by color of the authority of the 
United States;" and that said unlawful con- 
finement is by no order, judgment, decree, or 
committal of any judicial tribunal of the Unit- 
ed States, nor in vh'tue of any writ or process 
issuing ther6fro)u. The petition then sets out 
the facts and cu'cumsiances connected with 
his caption, which are unimportant at this 
stage of the case, inasmuch as they do not 
qualify, in any manner, the direct averments 
above mentioned. Hence the jurisdictional 
question is free from all technicalities per- 
taining to careless use of language, for the 



averments are full and precise. It becomes a 
fundamental question, then, in the case, and 
must be directly and fairly met at the very 
threshold. Nothing has, in many cases, been 
more perplexing to American jurists than a 
correct definition of the exact limits, or the 
ascertainment of the true boundaries, between 
federal and state jurisdiction. In some clas- 
ses of cases, federal jurisdiction is exclusive; 
in some, state jurisdiction; whilst in others 
the federal and state judicially have concur- 
rent authority. The dividing line is not al- 
ways to be readily ascertained. 

The whole power vested by the United 
States constitution in the federal judiciary 
has never yet been called into potential or 
fuU force and activity; nor have the neces- 
sary statutes been passed to give vital and 
practical energy to all of the gi'ants of power 
concerning any of the three great depart- 
ments of the government. The courts are. 
therefore, compelled to pass upon each case 
separately, as it arises, limiting their deci- 
sions to the particular facts before them. In 
the organization of the United States district 
courts, congi-ess has defined the portion of 
judicial power with which they are entrusted. 
Tumei" V. Bank of North America, 4 Dall. 
[4 U. S.] 8. Beyond that limit they cannot 
pass. 1 Kent. Comm. 294. It is not whether 
congress could not have vested in them larger 
powers; but simply what authoritj^ has ac- 
tually been enti-usted to them. Hence, in 
each instance, recurrence must be had to the 
United States statutes; and, if those statutes 
are within the gi-ants of the constitution, the 
means are at hand for settling the contro- 
versy. No actual or appi*ehended conflict be- 
tween the state and federal authority exists 
in this case; yet the inquiry is just as appro- 
priate concerning the extent of power really 
vested in this tribunal. Every public officer 
— ^TS'hether executive, ministerial, or legisla- 
tive—has to decide for himself, in the first 
instance, the true extent of his authority, sub- 
ject always, in free governments, to a lawful 
revision of his acts in every case which may 
involve their validity. So is it, most unques- 
tionably, with judicial officers and courts. 
Hence acts of congress have been solemnly 
pronounced unconstitutional and void; execu- 
tive mandates condemned as in contraven- 
tion, or without authority of law; ministerial 
proceedings, supposed legal for a time, finally 
adjudged trespasses; and judicial decisions 
overruled and annulled by superior judicial 
tribunals. Yet there is no instability in all 
this; it is merely an assertion of the funda- 
mental principle of free goveniment, viz. th(> 
supremacy of law. A thorough knowledge of 
the law, applicable to each case, and implicit- 
ly followed, would render all conflict of legal 
authoritj' almost an impossibility. It is only 
necessaiy, therefore, to avoid conflicts, for 
citizens, whether acting in their private or 
j official capacity, to underhand correctly their 
j legal rights and duties— to comprehend fully 
; that, in all the varied and shifting exigencies 
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of public and private affairs, law is still su- 
preme—the source of all legitimate authority, 
the only power no one can disobey with im- 
punity, to which all are subject, and which 
all have an equal right to involve for the main- 
tenance of their lives, liberties, and property. 
No one in this land is so exalted as to be 
above its restraining force, and none so hum- 
ble as to be beneath its pi*otecting care. Were 
it otherwise, lawlessness would dominate, 
anarchy follow, and liberty itself be impos- 
sible, for "there can be no liberty save in the 
liarness of the law." ''When the law ceases 
to be the test of right and remedy— when 
individuals undertake to be its administra- 
tors by rules of their own adoption— the bonds 
of society are broken. The first duty of 
citizens in a government of laws is obedience 
to its ordinances." Johnson v. Tomplcins 
[Case No. 5,416]. Foremost of all should be 
the ti'ibunals of law, to keep strictly within 
legal limits. Whilst fearless in the exercise 
of lawful power, they should be scrupulously 
vigilant not to exceed the legal boxmdaries 
set to their action. They minister at a sacred 
altar, and with religious fidelity must they 
be true to their ti*ust. They can yield noth- 
ing, and must assume nothing. Like the su- 
preme com't of the United States, they "must 
grasp at nothing— shrink from nothing." In 
this spirit the courts should always act, and 
in modern times have genei'ally acted. Hence 
it is that jurisdictional questions occupy so 
large a portion of judicial inquiry; and well 
is it that such has been the fact, for the con- 
•dusions thus reached enable others to recur 
to the past for its calm solution of proposi- 
tions, which excitements of a subsequent hour 
might distort or color with passion or preju- 
dice. 

The language of Judge Cranch (U. S. v. 
Bollman [Case No. 14,622]), is especially in- 
structive, because, in the very ease in which 
he gave utterance to such correct thoughts, 
he was overruled by his colleagues, but sus- 
tained, on review, by the United States su- 
preme court: "In times like these, when the 
public mind is agitated— when wars and ru- 
mors of wars, plots, conspiracies and treasons 
€xcite ajarm— it is the duty of a court to be 
peculiarly watchful, lest the public feeling 
should reach the seat of justice, and thereby 
precedents be established which may become 
the ready tools of faction in times more dis- 
astrous. The worst of precedents may be es- 
tablished from the best of motives. We ought 
to be upon our guard, lest our zeal for the 
public intei'est lead us to overstep the bounds 
of the law and the constitution; for, although 
we may thereby bring one criminal to pimish- 
ment, we may furnish the means by which 
a hundred innocent persons may suffer. The 
constitution was made for times of commo- 
tion. In the calm of peace and prosperity, 
there is seldom great injustice. Dangerous 
precedents occur in dangerous times. It then 
becomes the duty of the judiciary calmly to 
poise the scales of justice, unmoved by the 



arm of power, undistuibed by the clamor of 
the multitude. Whenever an application is 
made to us in our judicial character, we are 
bound, not only by the natm*e of om* office, 
but by our solemn oaths, to administer jus- 
tice according to the laws and constitution 
of the United States. No political motives, 
no reasons of state, can justify a disregard 
of that solemn injunction. In cases of emer- 
gency, it is for the executive department of 
the government to act upon its own respon- 
sibility, and to rely upon the necessity of the 
ease for it^ justification; but this court is 
bound by the law and the constitution in all 
events. When, therefore, the constitution de- 
clares that 'the right of the people to be se- 
cure in their persons' 'against unreasonable 
seizures,' 'shall not be violated,' and that 'no 
warrants shall issue but upon probable cause, 
supported by oath or affirmation,' this court 
is as much bound as any individual magis- 
trate to obey its command." 

These truths, though elementary, are too 
apt to be overlooked. No apology is necessaiy 
for recurring to them at tliis time. 

First. As to the right and duty of eveiy 
court to decide upon the extent of its own 
jurisdiction, and the duty of eveiy party up- 
on whom process is served to appear in obedi- 
ence thereto: "Every day and in every court, 
writs issue at the instance of parties assert- 
ing a grievance, and vei-y often when, in 
truth, no grievance has been sustained. The 
party assailed comes before the com-t in 
obedience to its process. He perhaps ques- 
tions the jurisdiction of the comrt. Perhaps 
he denies the fact charged. Perhaps he ex- 
plains that the fact, as charged, was by rea- 
son of .circumstances a lawful one. The 
judge is not presumed to know beforehand, 
all the merits of the thousand and one causes 
that come before him; he decides when he 
has heard. But the first duty of a defendant, 
in all cases, is obedience to the writ which 
calls him into court. Till he has rendei'ed 
this, the judge cannot hear the cause, still less 
pass upon its merits." U. S. v. Williamson 
[Case No. 16,720]. Opinion of .Tudge Kane. 
"There are some proceedings in which the 
want of jurisdiction would be seen at the 
first blush, but there are othera in which the 
couit must inquire into all the facts, before 
it can possibly know whether it has jm-isdic- 
tion or not. Any one who obstructs or baf- 
fles a judicial investigation for that purpose, is 
unquestionably guilty of a crime, for which he 
may and ought to be tried, convicted and pun> 
ished. Suppose a local action to be brought 
in the wrong county, this is a defence to the 
action, but a defence which must be made 
out like any other. While it is pending, nei- 
ther a party, nor an officer, nor any other per- 
son, can safely insult the court, or resist its 
order. The court may not have power to de- 
cide upon the merits of the case, but it has 
undoubted power to try whether the wrong 
was done within its jurisdiction or not. Sup- 
pose Mr. Williamson to be called before the 
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circuit court of the United States, as a witness, 
in a trial for murder alleged to be committed 
on the high seas, can he refuse to be sworn, 
and at his trial for contempt justify himself 
on the ground that the miu'der was in fact 
committed Avithin the limits of a state, and 
therefore triable only in a state court? If he 
can, he can justify perjury for the same reason. 
But such a defence for either crime has never 
been heard of, since the beginning of the 
world. * * * The duty of the court to in- 
quire into the facts on which its jurisdiction 
depends, is as plain as its duty not to exceed 
it when it is ascertained." 26 Pa. St. 21. 

Second. As this court must determine its 
own jurisdiction, the next inquiry is as to the 
mode of ascei-taining it. Here it is better that 
the views of this court should be expressed 
in the language of Chief Justice Marshall, 
speaking the authoritatiye conclusions of the 
United States supreme court; authority 
which a United States district court, if so 
disposed, cannot properly disregard. The doe- 
trine, as asserted by him, no American court 
or jurist caja justly question. It is a coiTect 
and clear exposition of the law: "Courts 
which originate in the common law, possess 
a jmrisdiction which must be regulated by the 
common law, until some statute shall change 
their established principles; but courts which 
are created by written law, and whose juris- 
diction is defined by written law, cannot tran- 
scend that jurisdiction. It is unnecessary to 
state the reasoning on which this opinion is 
founded, because it has been repeatedly given 
by this court, and with the decisions hereto- 
fore rendered on this point, no member of the 
bench has ever for an instant beten dissatisfied. 
The reasoning from the bar in relation to it, 
may be answered by the single obsei"vation 
that for the meaning of the term 'habeas cor- 
pus' resort may unquestionably be had to the 
common law, but the power to award the writ 
by any of the courts of the United States must 
be given by written law. This opinion is not 
to be considered as abridging the power of 
comis over their own officers, or to protect 
themselves and their members from being dis- 
turbed in the exercise of their functions; it 
extends only to the power of taking cog- 
nizance of any question between individuals, 
or between the government and individuals. 
To enable the court to decide on such ques- 
tion, the power to detei-mine it must be given 
by written law." Ex parte Bollman, 4 
Cranch [8 U. S.] 93. 

Third. That written Jaw is found in the 
act of 24th September, 1789, § 14 (1 Stat. 81), 
commonly known as the "Judiciaiy Act," 
and in the act of 2d Mai-ch, 1833, § 7 (4 Stat. 
634), usually denominated the "Force Bill." 
The history of each of those statutes is fa- 
miliar to all, and suggestive of profound 
thought The section in the act of 1833, con- 
ferring upon United States judges increased 
power to pi'oceed by habeas corpus, was not 
by the tenns of that act made tempoi-ary, 
whilst many of its other provisions were ex- 



pressly limited in their operation to the end 
of the next session of congi*ess then ensuing. 
The grave questions which have arisen with- 
in the last ten years, as to the scope of the 
powei-s granted to the United States judges 
by that act, will be alluded to in another 
part of this opinion. It is sufficient now, to 
consider, first, the act of 1789. Before analyz- 
ing this act and ascertaining its true con- 
struction, it may be well to remark that the 
case of U. S. v. French [Case No. 15,16o], 
cited by counsel, decides nothing more than 
was afterwards directly held by the United 
States supreme court in Ex parte Dorr, 3 
How. [44 U. S.] 103, viz. : That when a "com- 
mitment" is known to be under state authori- 
ty, the United States courts and judges have 
no power to issue the writ of habeas corpus, 
and hear the cause. In the case of Wilson 
V. Izard [Case No. 17,810], the United States 
court took jurisdiction where the petitioner 
was restrained by authority of his enlistment 
hi the United States service; and similar 
cases occur each year. In none of those cases 
is there, it is apprehended, any technical com- 
mitment; yet in the many acts of congress 
upon the subject of enlistment, there may be, 
in addition to the act of 3d Jlareh, 1799 
[1 Stat, 749], similar provisions of a special 
character, conferring jurisdiction upon United 
States district and state judges, to hear ap- 
plications for this writ in such matters, or in 
oases arising under such statutes. As time 
has not permitted an examination of all those 
acts, to ascertain what are still in force with 
reference to the discharge of soldiers from 
enlistment in the regular army, and as the 
judiciary act seems perfectly clear, it is not 
necessaiy, for the case before the court, to 
pursue that collateral inquiry. If there be 
no such special statutes, and Wilson v. Izard 
[supra], was decided by the United States cir- 
cuit court for New York, by virtue of the au- 
thority granted in the act of 1789, then that 
case is directly in point. The act of 1789 seems 
sufficiently explicit, of itself. When the his- 
tory of this writ, and the views of those who 
framed the United States constitution and 
the act of 1789, are considered, there is scarce- 
ly room for doubt The legal cojitroversy 
leading to the American Revolution, and the 
pei-sistent demand of the colonists that they 
were entitled to the privileges of English- 
men, among which they claimed that of the 
habeas corpus as inestimable in value — "the 
inheritance of the free born subject"— would 
induce the belief, that among the first acts 
passed by those patriotic statesmen would be 
one securing those privileges to as full an 
extent, at least, as they had insisted upon 
them whilst subjects of England. And so 
they did. In the constitution they inserted a 
direct prohibition against the suspension of 
the privilege of the writ of habeas corpus, 
"unless when in cases of rebellion or invasion 
the public safety may require it" — being care- 
ful to use the veiy words they had employ- 
ed during their ante-revolutionary stiuggle 
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with England— tlie privilege of the writ, and 
not merely the writ itself. They struck deep- 
er than the form, and insisted upon the sub- 
stance—the ^miderlying principle— the privi- 
leges for the vindication of which that writ 
had been immemorially used. The history of 
the American colonies, as well as of England, 
furnishes the amplest commentaries upon the 
part that writ has performed in every strug- 
gle for freedom. The act of 1789 has received 
the deserved encomiums of all eminent Ameri- 
can jurists for its perspicuity and compre- 
hensiveness—second only in those respects to 
the precise language of the constitution itself. 
It would be, indeed strange, if in the organiza- 
tion of judicial tribunals, the members of the 
firstcongress had overlooked the importanceof 
that writ, or had virtually suspended it, or 
fatally impaired the privileges it secures in 
the many and essential cases where arbi- 
trary authority might act without warrant, 
or "due process of law." And still stranger 
would it appear when it is remembered, that 
at its first session that very congress pro- 
posed for adoption the first ten amendments 
to the constitution, the fifth of which de- 
clares that "no person « * * shall be de- 
prived of life, liberty, or property, without 
due process of law"— words which Justice 
Curtis, delivering the opinion of the United 
States supreme court in Murray's Lessee v. 
Hoboken Co., 18 How. [59 U. S.] 276, said 
"were imdoubtedly intended to convey the 
same meaning as the words 'by the law of 
the land' in Magna Charta." Still, if the act 
of 17S9, by omission or otherwise, is as nar- 
row in its limitations as contended for, no 
degree of surprise thereat can supply its omis- 
sions or change its terms. It must be taken 
as it is written, and fairly construed. The 
14th section is as follows: "And be it further 
enacted. That all the before-mentioned courts 
of the United States shall have power to is- 
sue writs of scire facias, habeas corpus, and 
all other writs not specially provided for by 
statute, which may be necessary for the ex- 
ercise of their respective jurisdictions, and 
agreeable to the principles and usages of law. 
And that either of the justices of the supreme 
court, as well as judges of the district courts, 
shall have power to grant writs of habeas 
corpus, for the purpose of an inquiry into the 
cause of commitment. Provided, that writs 
of habeas corpus shall in no case extend to 
prisoners in gaol, unless where they are in 
custody under or by color of the authority of 
the United States, or are committed for trial 
before some court of the same, or are neces- 
sary to be brought into court to testify." 1 
Stat 81. 

If there had never been a judicial exposi- 
tion of that act, the student of legal history 
coulfl. hardly mistake its force and effect 
The first sentence gives to the courts all the 
power they possess; and the second vests in 
the United States judges all the aut*hority 
they have over the writ. It is well known 
how earnestly it was once contended that 



the United States courts, or at least the 
United States supreme court had no author- 
ity to issue the writ, "except when neces- 
sary for the exercise of its jurisdiction" in 
some case actually pending before it. And 
as the supreme court, by the terms of the 
constitution, has no original jurisdiction ex- 
cept in "cases affecting ambassadors, other 
public ministers and consuls, and those in 
which a state shall be a party;" and as the 
writ of liberty— the habeas corpus ad subji- 
ciendum — can scarcely be applicable to the 
exercise of its jurisdiction in any case al- 
ready before it, on appeal; and as it has 
no appellate power given in criminal eases, 
it would have followed inevitably from that 
narrow construction, that it could deliver 
from unlawful restraint foreign ambassa- 
dors, ministers and consuls, but no American 
citizen. And still worse, upon that construc- 
tion, the United States circuit or district 
courts could never use the writ for the great 
remedial pui-poses for which it had always 
existed— no federal court would have the 
needed power. Having thus construed away 
the power of the United States courts as to 
the most baieficial purposes of the writ the 
judges of those courts would be left at 
chambers with an authority which the courts 
could never exercise, but an authority more 
limited than any British judge ever had at 
common law from the days of King John- 
even under the worst of the Tudors or Stu- 
ai-ts. But the language of the first sentence 
is not so narrow. The restriction has no ap- 
plication to the writs of habeas corpus and 
scire facias, but merely to "the other writs" 
referred to. The power granted to the Unit- 
ed States courts by that act is as broad as 
if it read: they "shall have power to issue 
the writs of scire facias and habeas corpus 
agreeable to the principles and usages of 
law"— principles and usages as well under- 
stood as the meaning of the words "due pro- 
cess of law" in the fifth amendment to the 
constitution. And so on the Trial of Bun* 
[Case No. 14,693], Chief Justice Marshall 
held: "The principles and usages of law- 
mean those general principles and usages 
which are to be found, not in the legislative 
acts of any particular state, but in that gen- 
erally recognized and long established law 
which forms the substratum of all the laws 
of every state." 

But is there no limit to the powers of the 
United States courts? May they override all 
state process, judgments and decrees, and 
virtually discharge prisoners in custody for 
violation of state laws? If there were no 
provision on the subject in the act of 1789, 
still the reasonable construction would neces- 
sarily be, that the United States courts can 
take no jurisdiction beyond the range of fed- 
eral authority— that they must confine theur 
action within the purview of federal juris- 
diction, and not interfere with cases belong- 
ing exclusively to the states. But the pro- 
viso to the second section has always been 
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held, and with manifest correctness, to limit 
the courts as well as the judges at chambers. 
That proviso was for the express purpose of 
preventing conflicts between federal and 
state authority — of confining the United 
States courts and judges within their appro- 
priate spheres. On any other construction, 
we should hare the strange anomaly of a 
statute conferring upon an individual judge 
at chambers, a power which congress was 
unwilling to entrust even to the supreme 
court of the United States, or to a eu'cuit 
court. A district court, held by the disti'ict 
judge alone, in open term, could not do what 
the same judge by stepping down from the 
bench, could quietly do at chambers, and 
that, too, in a matter involving the liberties 
of the American people, within the purview 
of the United States authority. Any fair 
construction of the act of 1789, whilst ex- 
tending the proviso of the second sentence 
to the whole section, and forbidding federal 
courts as well as judges from interfering 
with the legitimate authority of state ti'ibu- 
nals, gives to both courts and judges power to 
inquire into every "cause or commitment 
under or by color of the authority of the 
United States;" not narrowing them down 
to cases of technical or formal arrests by 
judicial process and leaving them powerless 
when arbitrary will, assuming to act in the 
name of the United States, chooses to trample 
upon eveiy constitutional guaranty for the 
protection of individual liberty. If process 
issued from a judicial officer of the United 
States government, the citizen would have 
at least the assurance that such officer could 
not, without the grossest and most palpable 
violation of his sworn duty, proceed except 
by "due process of law," yet if he is left 
remediless where his liberties are trodden 
down without any legal process whatsoever, 
he would be delivered over to the tender mer- 
cies of every federal officer who chooses to 
outrage his constitutional rights— his "inher- 
itance as a free-born subject." 

Reference was made by counsel to contem- 
poiTineous histoiy for aid in construing this 
act. Such reference is always legitimate 
where there is any obscurity in the terms 
employed; and so is the other rule, also in- 
voked, that the use of a technical term in a 
statute is supposed to cari-y with it its tech- 
nical meaning and application. If the act of 
17S9 is tested by these rules the same re- 
sult, already indicated, is just as clearly 
reached. The ante-revolutionary controver- 
sies of a legal chai'acter, together with the 
debates in the British parliament upon those 
questions, furnish ample light to illuminate 
our pathway- It is not to be supposed that 
the American statesmen of the Revolution, 
who drafted the constitution and the act of 
1789, were ignomnt of the conti'Oversy which 
had just taken place in the British parlia- 
ment with respect to this wnt and its privi- 
leges; particularlj' as they had petitioned 
and remonsti-ated from time to time upon 



the same subject. The following compen- 
dious history of that parliamentary struggle, 
if resort is had to contemporaneous events, 
will most probably fm-nish the best guide to 
what was in the minds of the first congress 
when the judiciary act was passed: "In the 
year 1757, the above act of the 31 Car. II. c. 
2 (habeas corpus act) came under discussion, 
in both houses of parliament upon the fol- 
lowing occasion. A gentleman having been 
impressed before the commissioners under a 
pressing act passed in the preceding session, 
and confined in the Savoy, his friends made 
application for a writ of habeas corpus, 
which produced some hesitation and difficul- 
ty, for according to the above statute, the 
privilege relates only to persons committed 
for criminal, or supposed criminal matters, 
and this gentleman did not stand in that pre- 
dicament. Before the question could be de- 
termined, he was discharged, in consequence 
of an application to the secretary of war. 
But the natiure of the case seeming to point 
out a defect in the act, a bill for giving a 
more speedy remedj' to the subject upon the 
writ of habeas eoi-pus was prepared, and 
presented to the house of commons. It im- 
ported that the several provisions made in 
the above act (31 Car, II.) for the awarding 
of writs of habeas coi-pus in cases of com- 
mitment, or detainer for any criminal or sup- 
posed criminal matter, should in like man- 
ner extend to all cases, where any person, 
not being committed or detained for any 
criminal or supposed criminal matter should 
be confined, or restrained of his or then* lib- 
ea'ly under any color or pretence whatsoever, 
that upon oath made by such person so con- 
fined, or restrained, or by any other person 
on his behalf, of any actual confinement or 
restraint, to the best of the knowledge and 
belief of the person so applying, was not by 
virtue of any commitment, or detainer for 
any criminal or supposed criminal matter, 
an habeas corpus, directed to the person or 
persons so confining or restraining the party, 
should be gi-anted in the same manner as is 
directed, and under the same penalties as 
are provided by the said act in the case of 
pei'sons committed or detained for any crim- 
inal or supposed criminal matter, that the 
person before whom the party should be 
brought, by virtue of an habeas corpus, 
granted in the vacation time, under the au- 
thoritj' of this act, might and should, within 
three days after the return made, proceed to 
examine into the facts contained in such re- 
turn, and into* the cause of such confinement 
and restraint, and thereupon eithei* discharge, 
or bail, or remand the party so brought, as 
the case should requii-e, and as to justice 
should appertain. The rest of the bill re- 
lated to the return of the writ in three days, 
and the penalties upon those who should neg- 
lect or refuse to make the return, or to com- 
ply with any other claim of this regulation. 
See the bill and the arguments for and against 
it, in the appendix to 7, Debrett's Debates, 
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1743-1774. The bill was soon passed by the 
commons, hut in the house of lords it was 
thrown out at the second reading, and the 
judges were ordered to prepare a -bill to ex- 
tend the power of granting writs of habeas 
corpus ad subjiciendum in vacation tiihe, in 
cases not within the statute of 31 Car. II. e. 
2, to all the judges of his majesty's courts at 
"Westminster, and to provide for the issuing 
of process in vacation time to compel obedi- 
ence to such writs, and that in preparing 
such bill, they take into consideration wheth- 
er in any and in what cases it may be proper 
to make provision that the truth of the facts 
contained in the return to a writ of habeas 
corpus may be controverted by affidavits of 
ti-averse, and so far as it shall appear to be 
proper, that clauses be inserted for that pur- 
pose, and that they lay such biU before the 
house, in the beginning of the next session 
of parliament." 3 Bac. Abr. Append, to Ha- 
beas Corpus. 

It should be carefully obseiTed that what 
thus occurred was almost coeval with the 
Amei'ican struggle for independence. The 
bill which passed the house of commons was 
at first delayed in the house of lords until 
the opinions of all the judges at Westminster 
hall could be had in answer to the celebrated 
inten'ogatories propounded to them. Those 
answers were subsequently made. Upon the 
strength of the judicial opinions thus given,, 
Lord Mansfield caused the defeat of the bill 
in the house of lords, upon the ground that 
everything proposed in the bill was already 
the law just as indisputably and clearly as 
if that bill had ripened into an act upon the 
statute books of the realm. It was thus set- 
tled, in the opinion of the British judges and 
of the house of lords, just prior to the Ameri- 
can Eevolution, that "the privileges of the 
writ of habeas corpus agreeably to the prin- 
ciples and usages of law" "extended to all 
eases where persons not being committed or 
detained, &c., should be confined or re- 
strained of his or their liberties under any 
color or pretence whatever." But American 
com*ts are no longer left merely to such 
modes of interpretation. The opinion of the 
United States supreme comrt was given upon 
the fourteenth section of the act of 1789 as 
early as 1S07 by Chief Justice Marshall. Al- 
though the main point before that court had 
reference to its own character as an appel- 
late comt, except in the few cases already 
named; yet from that day to the present, 
the general views then expressed seem to 
have been recognized by aU courts and judges 
as putting at rest every dispute about the 
extent of the power of the United States 
courts and judges, in cases of original juris- 
diction, to issue the writ and inquire into 
the causes of illegal restraint where said re- 
straint is "under or by color of the author- 
ity of the United States." To understand 
distinctly the views expressea by Chief Jus- 
tice Marshall, it is necessary to keep con- 
stantly before the mind, the fact that the 



supreme court was considering in what cases 
that tribunal, as an appellate tribunal, and 
not a court of original jurisdiction, could is- 
sue the writ. As the constitution defined 
and limited its powers in cariginal cases, man- 
ifestly no act of congress eotdd enlarge them; 
yet the act of 1789 was, in terms, broad 
enough to give to that court the same pow- 
ers over this writ as to the circuit or district 
courts, which possessed a more enlarged 
original jurisdiction. So anxious were the 
framers of the act of 1789 not to restrict the 
privileges of this writ, that they had seem- 
ingly given to an appellate court original ju- 
risdiction. Hence the supreme court, defin- 
ing its own powers under the restrictions 
of the constitution and not under the act of 
1789, limits itself to cafees pending in or de- 
cided by those courts over which it has ap- 
pellate or revisory power. It claimed a right 
to revise— a revisionary jurisdiction— over 
tribunals inferior to itself, or from whose de- 
cisions an appeal might ultimately be to the 
supreme court. In other cases of commit- 
ment—that is where the petitioner was im- 
prisoned by other than United States dis- 
trict or circuit courts, it could not have ju- 
risdiction because it had no appellate or Re- 
visory power. It followed logically that it 
could not issue the writ where there was no 
commitment by any court; for there would 
then be no action of a court over which it 
had appellate jurisdiction, which could come 
before it for revision. Hence its decisions 
in the cases of Dorr, 3 How. [44 U. S.] 103, 
of Barry, in 2 How. [43 U. S.] Co, of Barry 
V. Mereien, 5 How. [46 U. S.] 103, and Ex 
parte Metzger, in Id. 176, and In re Kaine, 
14 How. [55 U. S.] 103. But ui [Ex parte 
Bollman] 4 Cranch [8 U. S.] 93, and [Ex parte 
Watkins] 3 Pet [28 U. S.] 201, that court 
states with sufficient distinctness its views 
of the case in which United States comts of 
original jurisdiction, and United States 
judges, have power to act, and also the scope 
of authority they possess. As the opinion 
of Chief Justice Marshall in 4 Ci-anch [S U- 
S.] 93, is full and demonstrative, the prin- 
cipal pox'tion of it is quoted; with a repeti- 
tion of the remark that the distinction be- 
tween courts of appellate and original juris- 
diction must be borne constantly in mind 
whilst considering it: 

The only doubt of which this section (14th 
section of judiciary act) can be susceptible, 
is whether the restrictive words of the first 
sentence limit the power to the award of 
such writs of habeas corpus, as are neces- 
sary to enable the courts of the United States 
to exercise their respective jurisdictions, in 
some causes, which they are capable of fi- 
nally deciding. It has been urged that, in 
sti-ict grammatical construction, these words 
refer to the last antecedent, which is "all 
other writs not specially provided for by 
statute." The criticism may be correct, and 
is not entirely without its influence; but the 
sound construction which the court thinks it 
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safer to adopt, is, that the true sense of the 
words is to be determined by the nature of 
the provision, and by the context. It may 
be worthy of remark, that this act was 
passed by the first congress of the United 
States, sitting under a constitution which 
had declared "that the privilege of the writ 
of habeas corpus should not be suspended, 
unless when, in case of rebellion or invasion, 
the public safety might require it" Acting 
under the immediate influence of this injunc- 
tion they must have felt, with peculiar force, 
the obligation of providing efficient means 
by which this great constitutional privilege 
should receive life and activity; for, if the 
means be not in existence, the privilege it- 
self would be lost, although no law for its 
suspension should be enacted. Under the 
impression of this obligation, they give to all 
the courts the power of awarding writs of 
habeas corpus. It has been truly said that 
this is a generic term, and includes every 
species of that writ. To this it may be add- 
ed, that when used singly— when we say the 
writ of habeas corpus without addition, we 
most generally mean that great writ which is 
now applied for; and in that sense it Is 
usgd in the constitution. The section pro- 
ceeds to say, that, "either of the justices of 
the supreme court, as well as judges of the 
district court, shall have power to grant writs 
of habeas corpus for the pui-pose of an in- 
quii-y into the cause of commitment." It 
has been argued that congress could never 
intend to give a power of this kind to the 
judges of this court, which is refused to all 
of them when assembled. There is certainly 
much force in this argument, and it receives 
additional strength from the consideration, 
that if the power be denied to this court, it 
is denied to every other court of the United 
States. The right to grant this important 
writ is given in this sentence to every judge 
of the circuit or district court, but can nei- 
ther be exercised by the circuit nor district 
court It would be strange if the judge sit- 
ting on the bench should be unable to hear 
a motion for this writ where it might be 
openly made and openly discussed, and might 
yet retire to his chamber, and, in private, 
receive and decide upon the motion. This is 
not consistent with the genius of our legis- 
lation, nor with the coui"se of our judicial 
proceedings. It would be much more conson- 
ant with both that the power of the judge at 
his chambers should be suspended during 
his term, (hence, in this case, the adjourn- 
ment from the judge at chambers to the 
court in term,) than that it should be exercised 
only in secret Whatever motives might 
induce the legislature to withhold from the 
supreme court the power to award the great 
writ of habeas corpus, there could be none 
which would induce them to withhold it from 
every court In the United States, and as it 
is granted to all in the same sentence and 
by the same words, the sound construction 
would seem to be, that the first sentence 



vests this power in all the courts of the 
United States; but as those courts are not 
always in session, the second sentence vests 
it in every justice or judge of the United 
States. The doubt which has been raised on 
this subject may be further explained by ex- 
amining the character of the various writs 
of habeas corpus, and selecting those to 
which this general grant of power must be 
restricted if taken in the limited sense of be- 
ing merely used to enable the court to exer- 
cise its jurisdiction in causes which it is en- 
abled to decide finally. * * * " 

After a masterly analysis of various forms 
of the writ, he proceeds: 

Fom-th and last, common writ, ad facien- 
dum et recipiendum "which issues out of any 
of the courts of "Westminister hall, when a 
person is sued in some inferior jurisdiction, 
and is desirous to remove the action into the 
superior court, commanding the inferior 
judges to produce the body of the defendant, 
together with the day and cause of his cap- 
tion and detainer (whence the writ is fre- 
quently denominated a habeas coi-pus cum 
causa) to do and receive whatever the king's 
courts shall consider in that behalf. This 
writ is grantable of common right, without 
any motion in court, and it instantly super- 
sedes ail proceedings in the court below." 
Can a solemn grant of power to a court to 
award a writ be considered as applicable to 
a case in which that writ, if issuable at all, 
issues by law, without the leave of the court? 
It would not be difficult to demonstrate that 
the writ of habeas corpus cum causa cannot 
be the particular writ contemplated by the 
legislature in the section under consideration; 
but it will be sufficient to observe generally 
that the same act prescribes a different mode 
for bringing into the courts of the United 
States suits brought in a state court against 
a person having a right to claim the juris- 
diction of the courts of the United States. He 
may, on his first appearance, file his petition, 
and authenticate the fact upon which the 
cause is, ipso facto, removed into the courts 
of the United States. The only power, then, 
which on this limited construction would be 
granted by the section under consideration, 
would be that of issuing writs of habeas 
corpus ad testificandum. The section itself 
proves that this was not the intention of the 
legislature. It concludes with the following 
proviso: "That writs of habeas corpus shall 
in no case extend to prisoners in gaol unless 
where they are in custody under or by color 
of authority of the United States, or are com- 
mitted for trial before some court of the 
same, or are necessary to be brought into 
court to testify." 

This proviso extends to the whole section. 
It limits the powers previously granted to the 
courts, because it specifies a case in which it 
is particularly applicable to the use of the 
power by com-ts— where the person is nec- 
essary to be brought into court to testify. 
That construction cannot be a fair one which 
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would make the legislature except from the 
operation of a proviso, limiting the express 
grant of a power, the whole power intended 
to be granted. From this review of the extent 
of the power of awarding writs of habeas 
corpus, if the section be constmed in its re- 
stricted sense, from a comparison of the na- 
ture of the writ which the courts of the 
United States would, on that view of the sub- 
ject, be enabled to issue, from a comparison 
» of the power so granted with the other parts 
of the section, it is apparent that this limited 
sense of the term cannot be that which was 
contemplated by the legislature. But the 
33d section throws much light upon this ques- 
tion; it contains these words: "And upon 
all an'ests in criminal cases, bail shall be 
admitted, except where the punishment may- 
be death, in which case it shall not be ad- 
mitted but by the supreme or a circuit court, 
or by a justice of the supreme court, or a 
judge of a disti'ict court, who shall exercise 
their discretion therein regarding the nature 
and circumstances of the offence, and of the 
evidence, and of the usages of law." The 
appropriate process of bringing up a prisoner, 
not committed by the court itself, to be 
bailed, is by the writ now applied for. Of con- 
sequence, a court possessing the power to 
bail prisoners not committed by itself, may 
award a writ of habeas corpus for the ex- 
ercise of that power- The clause under con- 
sidei-ation obviously proceeds on the suppo- 
sition that this power was previously given, 
and is explanatory of the 14th section. If by 
the sound construction of the act of congress 
the power to award writs of habeas corpus 
in order to examine into the cause of com- 
mitment, is given to this court, it remains to 
inquire whether this be a case in Avhich the 
writ ought to be granted. The only objection 
is, that the commitment has been made by a 
court having power to commit and to bail. 
Against this objection, the argument 'from 
the bar has been so conclusive that nothing 
can be added to it. If, then, this were res 
integi'a, the court woiild decide in favor of 
this motion. But the question is considered 
as long since decided. The Case of Hamil- 
ton, is expressly in point in all its parts; and 
although the question of jurisdiction was not 
made at the bar, the case was several days 
under advisement, and this question could 
not have escaped the attention of the coux-t. 
From that decision the court would not 
lightly depart U. S. v. Hamilton, 3 Dall. 
[3 U. S.j 17. If the act of congress gives 
this court the power to awai'd a writ of 
habeas corpus in the present case, it remains 
to inquire whether that act be compatible 
with the constitution. (Here the distinction is 
-drawn between courts of appellate and of 
original jurisdiction.) In the mandamus case, 
Marbuiy v. Madison [1 Craneh to U. S.) 137], 
it was dedded that this court would not ex- 
ercise original jurisdiction except so far as 
that jurisdiction was given by the constitu- 
tion. But so far as that case has been dis- 



tinguished between original and appellate 
jurisdiction, that which the court is now 
asked to exercise, is clearly appellate. It is 
the revision of a decision of an inferior court, 
by which - a citizen has been committed to 
gaol. It has been demonstrated at the bar 
that the question brought fonvard on a 
habeas corpus, is always distinct from that 
which is involved in iiie cause itself. The 
question whether the individual shall be im- 
prisoned is always distinct from the question 
whether he shall be convicted or acquitted 
j of the charge on which he is to be tried; 
j and, therefore, these questions are separated, 
j and may be decided in different courts. The 
decision that the individual shall be impris- 
oned, must always precede the application 
for a writ of habeas corpus, and this writ 
must always be for the purpose of revising 
that decision, and therefore appellate in its 
nature. But this point also is decided in 
Hamilton's Case, and in Burford's Case 
[supra]. If at any time the public safety 
should require the suspension of the powers 
vested by this act in the courts of the United 
States, it is for the legislature to say so. 
That question depends on political considera- 
tions, on which the legislature is to decide. 
Until the legislative will be expressed, this 
court can only see its duty, and obey the 
laws. 

Hence the supreme court took jurisdiction 
of the cause, because -the commitment had 
been made by a United States circuit court, 
and therefore fell within the appellate or re- 
visory power of the former. It is by not at- 
tending carefully to the distinction between 
appellate and original jiudsdiction, that the 
error is often made, of supposing this deci- 
sion confines United States district and cir- 
cuit courts and United States judges, to cases 
of technical commitments. That this deci- 
sion, properly understood, goes as far as 
claimed in favor of issuing the writ where 
the restraint is under or by color of the 
United States authority, appears by the fol- 
lowing extract from the opinion of the 
United States supreme court, in the Case of 
Watkins, 3 Pet [28 U. S.] 201, pronounced 
by Justice Story: "No law of the United 
States prescribes the cases in which this 
great writ shall be issued, nor the power of 
the court over the party brought up by it 
The term is issued in the constitution as one 
which was well imdei-stood, and the judicial 
act authorizes this court and all the courts 
of the United States, and the judges thereof, 
to issue the writ for the purpose of inquiring 
into the cause of commitment This general 
reference to a power which we are required 
to exercise, without any precise definition of 
that power, imposes on us the necessity of 
making some inquiries into its use according 
to that law, which is, in a considerable de- 
gree, incorporated into our own. The writ of 
habeas corpus is a high prerogative writ 
known to the common law, the great object 
of which is the liberation of those who may 



McDonald (Case No. 8,751) 



[16 Fed. Cas. page 26] 



be imprisoned -without sufficient cause. It is 
in the nature of a writ of error, to examine 
the legality of the commitment. The English 
judges, heing originally under the influence 
of the crown, neglected to issue this writ 
where the government entertained suspicions 
which could not he sustained by evidence; 
and the writ when issued was sometimes 
disregarded or evaded, and great individual 
oppression was suffered in consequence of 
delaj^s in bringing prisoners to trial. To rem- 
edy this evil, the celebrated habeas corpus 
act of Car. II, was enacted for the purpose 
of securing the benefits for which the writ 
was given. This statute may be refei-red to 
as describing the cases in which relief is, 
in England, afforded to a person detained in 
custody. It enforces the common law. This 
statute excepts from those who are entitled 
to its benefit persons committed for felony 
or treason, plainly expressed in the warrant, 
as well as persons convicted or in execution." 
Ex parte Watkrns, 3 Pet. [28 U. S.] 201. 

Yet the 33d section of that act provides as 
follows: "Upon all arrests in criminal cases, 
bail ^ shall be admitted, except where the 
punishment may be death; in which cases 
it shall not be admitted but by the supreme 
or a circuit court, or by a justice of the su- 
preme court, or a judge of a district court 
who shall," &e. By virtue of that provision 
the supreme court, in the Case of Hamilton, 
3 Dall, [3 U. S.] 17, even admitted to bail the 
petitioner who had been, by a district judge, 
committed to jail for treason; the highest 
offence known to the law, and punishable 
with death. It would appear, therefore, that 
the privileges of this writ and the powers of 
the United States courts under it, are greater 
than were those of English courts and judges 
under the "habeas corpus act" (31 Gar, II.)— 
as great, in fact, as the British judges and 
Lord JIansfield contended they were, during 
the parliamentary struggle already mention- 
ed. It would seem clear that the f i-amers of 
the act of 1789 had that sti'uggle and its i-e- 
sults in mind, and that such was the opinion 
of Judge Story and of the United States su- 
preme court; for the habeas corpus act is 
pronounced by that court a mere enforce- 
ment of the common law, leaving the privi- 
leges of the writ not to depend upon that 
British statute, but upon rights far above 
and beyond its provisions. The views of 
that court seem to be, that in the exercise 
of original jurisdiction, within the piurview 
of federal authority, the circuit and district 
courts, as well as judges of the United 
States, may issue the writ and hear the 
cause, in all cases where, by common law, it 
could have been issued in England. In every 
case that has been before the United States 
supreme court, where allusion has been made 
to the subject, that extent of power has been 
taken for granted, as if beyond all dispute- 
as if it were a point too well and incontro- 
vertibly settled to be even called in question. 
Without quoting from all the authorities in 



favor of that view, from Hamilton's Case, de- 
cided in 1795, down to the latest allusion in 
Howard's Reports, it may suffice to give the 
remarks of Justice Nelson in Ex parte Kaine, 
14 How. [55 U. S.] 146, Views from which, 
so far as this question is concerned, no one 
of the judges dissented. Justice Nelson 
thought the supreme court ought to take ju- 
risdiction of the special case then under con- 
j sideration, contending that a court subject to 
I the revisory power of the former ti'ibunal had 
j given a decision which, in its appellate char- 
1 aeter, that tribunal could review. Nowhere 
; was the power of United States courts of 
' original jurisdiction doubted. -That case 
j (Hamilton's Case), as imderstood and ex- 
pounded in the Case of Bollman, in 1807, 
j which received the most deliberate considera- 
tion of the court, and to which the doctrine 
of Hamilton's Case was applied, held that 
this great writ was within the cognizance of 
the court under the fourteenth section of the 
judiciary act, in all cases where the prisoner 
was restrained of his liberty, 'under or by 
color of the authority of the United States,' 
and no case has held the contrary since that 
decision, with the exception of that of Ex 
parte Metzger, decided in 1847, which I have 
I already stated stands alone, but which dis- 
1 tinctly admits the power and jurisdiction of 
! the court in the ease before us. (The Case of 
{ iletzger, turned solely on the question of ap- 
I pellate power.) This writ has always been 
! justly regarded as the stable bulwai'k of civil 
libeily, and imdoubtedly in the hands of a 
' firm and independent judiciary, no person, 
be he citizen or alien, can be subjected to il- 
legal restraint or be depi'ived of his liberty^ 
except according to the law of the land. So 
essential to the security of the personal 
rights of the citizen was the uninterrupted 
operation and effect of this writ regarded by 
the founders of the republic, that even con- 
gress' cannot suspend it, except when in cases 
of rebellion or invasion the public safety 
may require it. I cannot, therefore, consent 
to cripple or limit the authority conferred 
upon this court by the constitution and laws 
to issue it, by technical and narrow construc- 
tion; but on the contrary, prefer to follow the 
free and enlarged interpretation always 
given when dealing with it by the courts of 
England, from which countiy it has been 
derived. They expound the exercise of the 
power benignly and liberally in favor of the 
deliverance of the subject from all unlawful 
imprisonment; and when restrained of his 
liberty, he may appeal to the highest com- 
mon law court in the kingdom to inquire into 
the cause of it. So liberally do the courts of 
England deal with this writ, and so unre- 
stricted is its operation in favor of the se- 
curity of the i)ei-sonal rights of the subject, 
that the decision of one court or magistrate 
upon the return of it. requiring the discharge 
of the prisoner, is no bar to the i^uing of a 
second, or third, or more, by any other couix 
or magistrate having jm*isdiction of the case. 
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and it may remand or discharge according 
to its judgment, upon the same matters. 13 
Mees. & W. 679; 9 Adol. & E. 731; 1 Bast, 314; 
14 East, 91; 2 Salk. 503; 5 Mees. & W. 47. 
Upon the whole, I am satisfied that the pris- 
oner is in confinement under the treaty and 
act of congress without any lawful authority. 
I am of opinion, therefore, that the writ of 
habeas corpus should issue in the case, to 
bring up the prisoner." 

N^o question was made as to the power 
and efficiency .of the writ, or as to the juris- 
diction of any court not restricted by the 
constitution to the exercise of appellate pow- 
er. The only point of difference, it will be 
observed, was on the appellate question. 

Some of the eases cited by counsel have 
been overruled, and some do not touch the 
subject under investigation. The case in 
Paine's Reports [Wilson v. Izard, Case No. 
17,810] and the case in 3 Pet. 201, have al- 
ready been noticed. In no ease known and 
accessible to this court, has it ever been 
held that United States courts of original 
jm'isdiction cannot issue the writ where a 
person is held in illegal restraint under or by 
color of the authority of the United States, 
whether there has been a technical "com- 
mitment" or not. The opinion of Judge 
Betts, cited by counsel in Barry v. Mercien, 
5 How- [46 U. S.] 103, was undoubtedly cor- 
rect. The legal proposition involved in his 
decision has long perplexed both federal and 
state courts. The various bi-anches of that 
subject have, of late years, undergone elab- 
orate discussion, viz.: Is there in either the 
federal government or in any state govern- 
ment a power, parens patriae, similar to that 
existing in England, either to make appoint- 
ments to charitable uses in certain cases^ or 
to control the custody of children, &c.— and 
if so in what department of government is 
the power lodged and to what extent? A 
veiy different subject from that now here. 
The decisions on this jurisdictional question 
already referred to, though sufficient of 
themselves, are by no means the most point- 
ed. The case of U. S. v. Green [Case No. 
lu,256j, is passed without especial comment, 
because the views of Judge Story, then ex- 
pressed on the principal point considered, 
were overruled in 3 How. [44 U. S.] 103, al- 
though the decision of that eminent jurist on 
most of the subjects before him, at that 
time, are still unquestioned law. Ex parte 
Smith [Case No. 12,96S], involved an inquiry 
into an executive warrant under color of the 
authority of the United States, and the ju- 
risdiction was upheld by Judge Pope. The 
doctrines laid down in that case are not 
wholly inapplicable to the subject before this 
court; but as more direct decisions are to 
be found, it is unnecessary to pause for an 
analysis of that opinion. In Ex parte Jen- 
kins [Id. 7,259]; Ex parte Robinson [Id. 11,- 
935]; U. S. V. Morris [Id. 15,811], and Thom- 
as V. Crossin [5 Clarke [Pa.J 328],— the Unit- 
ed States judges or courts not -only issued 



the writ of habeas corpus where there were 
commitments by state process, but where it 
did not appear on the face of the warrant 
that the process was under any color of au- 
thority of the United States. That course 
was held by the learned judges who issued 
the writs, to be not only permissible under 
the act of 1833, but to be an imperative duty. 
They even went behind the terms of those 
wan-ants or "commitments," and after 
proofs, aliunde, decided that as the com- 
mitments were illegal and for acts done un- 
der the authority of the United States, it was 
their duty to discharge the prisoners. Ti-ue, 
the supreme court of Pennsylvania ques- 
tioned the jurisdiction of the United States 
courts in such cases. But as that point is 
not involved here, it is not necessary to go 
into any inquiry concerning the scope of the 
acts of 1833 and 1789 under such circum- 
stances. Suffice it to say, that in each in- 
stance where the federal courts have been 
compelled to act under the law of 1833, so 
far as is known, they have not failed to 
exercise and enforce their authority in cases 
similar to those just mentioned. Judge Mc- 
Lean and Judge Grier, of the supreme court, 
have given elaborate, convincing and sound 
decisions upon that subject: the correctness 
of which Judges Leavitt, Kane, and Miller, 
of the district courts, have not hesitated to 
put into practical application, despite local 
excitement, prejudices and resistance. In 
the case of U. S. v. Williamson [Case No. 
16,725], Judge Kane, of the United States 
district court for the Eastern district of Penn- 
sylvania, issued this writ where the cause 
of detainer was not alleged to be under or 
by color of any process whatsoever, or of the 
authorily of the United States. 'The peti- 
tioner's slaves were seized by respondent, 
or by a mob at his instigation, as was 
charged, whilst they were passing through 
Philadelphia; and were so seized without any 
process, .commitment or color of authority. 
The respondent of his own motion and by 
his mere arbitrai-y act, interfered with and 
detained from their master, his slaves whilst 
in transit, and as was contended, in viola- 
tion of petitioner's rights under the consti- 
tution and laws of the United States. That 
pure and able judge did not hesitate about 
what his official duty demanded. The writ 
was issued. The respondent made an eva- 
sive if not false return, and was imprisoned 
for contempt. Subsequently he applied to 
Chief Justice Lewis, of Pennsylvania, for a 
writ to procure his discharge; one ground of 
the application being Judge Kane's want of 
jurisdiction. Chief Justice Lewis refused 
the writ. At the following term of the su- 
preme court of that state, a similar appli- 
cation was made, fully argued and consider- 
ed, but that court also refused to grant him 
any relief. Although the main point before 
the supreme court of Pennsylvania was as 
to the conclusiveness of the judgment for 
contempt, yet it is evident from the opin- 
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ions given, and tlie dissenting views of 
Judge Knox, tliat the jurisdictional question 
was also duly weighed and settled. A brief 
extract from the opinion of the supreme 
court of that state by Black, J., will give 
its general views: "It is argued that the 
court (United States district court) had no 
jurisdiction because it was not avei-red that 
the slaves were fugitives, but merely that 
they owed service by the laws of Virginia. 
Conceding for the argument's sake that this 
was the only ground on which the court 
could have interfered— conceding, also, that 
it is not substantially alleged in the petition 
of Mr. Wheeler— the proceeding was, never- 
theless, not void for that reason. The fed- 
eral tribunals, though courts of limited ju- 
risdiction, are not inferior courts. Their 
judgments, until reversed by the proper ap- 
pellate court, are valid and conclusive upon 
the parties, though the jurisdiction be not 
alleged in the pleadings nor on any part of 
the record. [M'Cormick v. Sullivant] 10 
Wheat. [23 TJ. S.] 192. Even if this were not 
settled and clear law, it would still be cer- 
tain that the fact on which jurisdiction de- 
pends need not be stated in the process. The 
want of such a statement in the body of the 
habeas corpus, or in the petition on which 
it was awarded, did not give Mr. Williamson 
a right to treat it with contempt. If it did, 
then the courts of the United States must set 
out the ground of their jurisdiction, in every 
subpoena for a witness, and a defective or 
untrue averment will authorize a witness to 
be as contumacious as he sees fit." Again: 
"I say the writ was legal, because the act 
of congress gives to the courts of the United 
States the power to 'issue writs of habeas 
corpus when necessary for the exercise of 
their jurisdiction, and agreeable to the prin- 
ciples and usages of law.' A part of the 
jurisdiction of the district court consists in 
restoring fugitive slaves; and the habeas cor- 
pus may be used in aid of it when neces- 
sary." 26 Pa. St. 21. 

Without stopping to inquire into the cor- 
rectness of the reasoning used, or indorsing 
it in all its length and breadth, the opinion 
indicates how far jurists think the United 
States courts can go in upholding federal 
jurisdiction over this great writ. In the act 
of 1830 [9 Stat 462] there is no express pro- 
vision on the subject, and it is well known 
that one of the principal objections taken to 
that statute was in consequence of that omis- 
sion. If either party could come before a 
court on that writ, then the questions sought 
to be reached by the objectors might be 
brought before the courts in some cases, at 
the place of capture. Hence that statute 
furnishes no explanation of the course of 
Judge Kane, nor was his action based upon 
its provisions. As will be "seen hereafter, he 
placed his jurisdiction on other grounds. 
The separate opinion of Judge Lowrie, and 
the points of dissent by Judge Knox (the lat- 
ter to be found in Williamson's Case [26 Pa. 
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St. 9]), show that the question of Judge 
Kane's jurisdiction in issuing the writ was 
fully before the supreme court of Pennsyl- 
vania. Judge Knox took this ground: 
"That where a person is imprisoned by an 
order of the judge of the district court of 
the United States for refusing to answer a 
writ of habeas corpus, he is entitled to be 
discharged from such imprisonment if the 
judge of the district court had no authority 
to issua the writ." Still he was not dis- 
charged. It is ti'ue, the court put the 9ase 
mainly on anotlier question— one sufficient to 
prevent his discharge— yet the jurisdictional 
proposition was discussed, and by the chief 
justice upheld in favor of the United States 
district court, in that very case. In his 
opinion, the chief justice expressed the fol- 
lowing views: "The habeas coi*pus is a com- 
mon law writ, and has been used in England 
from time immemorial, just as it is now. 
The statute of 31 Car. II. c. 2, made no al- 
teration in the practice of the courts in 
granting these writs. 3 Barn. & Aid. 420; 2 
Chit. 207. It merely provided that the judg- 
es in vacation should have the power wMch 
the courts had previously exercised in term 
time (1 Chit Gen. Prac. 686) and inflicted 
penalties upon those who should defeat its 
operation. The common law upon this sub- 
ject was brought to America by the colo- 
nists, and most, if not all, of the states have 
since enacted laws resembling the English 
statute of Charles II. in every principal feat- 
ure. The constitution of the United States 
declares that "the privilege of a writ of ha- 
beas corpus shall not be suspended unless 
when in cases of rebellion or invasion, the 
public safety may require it." Congress has 
conferred upon the federal judges the power 
to issue such Avrits according to the princi- 
ples and rules regulating them in other 
courts. Seeing that the same general prin- 
ciples of common law on this subject prevail 
in England and America, and seeing also the 
similarity of the statutory regulation in both 
countries, the decisions of the English judg- 
es, as well as of the American courts, both 
state and federal, are entitled to our fullest 
respect, as settling and defining our powers 
and duties. *«***.* The disti-ict 
court of the United States is as independent 
of us, as we are of it— as independent as the 
supreme court of the United States is of 
either. What the law and constitution have 
forbidden us to do directly on writ of error, 
we, of coui-se, cannot do indirectly by habeas 
corpus. But the petitioner's counsel have 
put his case on the ground that the whole 
proceeding against him in the district court 
was coram non judice, null and void. It is 
certainly true that a void judgment may be 
regarded as no judgment at all, and every 
judgment is void which clearly appears on 
its own face to have been pronounced by a 
court having no jurisdiction or authority on 
the subject matter. For instance, if a fed- 
eral court should convict and sentence a citi- 
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zen for libel, or if a state court, having no 
jurisdiction except in civil pleas, should try 
an indictment for a crime, and convict the 
party, in these cases the judgments would be 
"Wholly void. If the petitioner can bring him- 
self Tvithin this principle, then there is no 
judgment against him; he is wrongfully im- 
prisoned, and we must order him to be 
brought out and discharged." 

This case is by no means relied upon as 
conclusive, or as settling the question now • 
under consideration. It is referred to mainly 
for the purpose of indicating the thorough- 
ness with which the subject has been de- 
bated, and as introductory to the masterly 
reasoning of Judge Kane himself, when the 
whole docti'ine again came before him for 
judicial review. That reasoning and his con- 
struction of the act of 17S9 seem wholly in- 
correct, to the extent already stated in this 
opinion. As to the correctness of its appli- 
cation in the Wheeler Case, it is not neces- 
saiy to determine here. It is sufficient if 
there is jurisdiction where the petitioner is 
under restraint "by color of the authority 
of the United States," as is averred in Mc- 
Donald's petition. The views expressed by 
the United States district court for the 
Eastern district of Pennsylvania, per Kane, 
J. (U. S. V. Williamson [supra]), are full and 
conclusive, so far as our present inquiry is 
concerned; and it is well to give them some-, 
what at length: 

"The writ of habeas corpus is of immem- 
orial antiquity; it is deduced by the stand- 
ard writers on the English law from the 
great charter of King John. It is unques- 
tionable, however, that it is substantially of 
much earlier date; and it may be referred, 
without improbability, to the period of the 
Roman invasion. Like the trial by jury, it 
entered into the institutions of Rome before 
the Christian era, if not as early as the 
times of the republic. Through the long 
series of political struggles which gave form 
to the British constitution, it was claimed as 
the birthright of every Englishman, and our 
ancestors brought it with them as such to 
this country. At the common law it issued 
whenever a citizen was denied the exercise 
of his personal liberty, or was deprived of 
his rightful conti*ol over any member of his 
household, his wife, his child, his ward, or 
his servant. It issued from the courts of 
the sovereign, and, in his name, at the in- 
stance of any one who invoked it, either for 
himself or another. It commanded, almost 
in the words of the Roman e<lict, 'de libero 
homine exhibendo,' that the party under de- 
tention should be produced before the court, 
there to await its decree. It left no discre- 
tion with the party to whom it was ad- 
dressed. He was not to constitute himself 
the judge of his own rights or of his own 
conduct, but to bring in the body, and to de- 
clare the cause wherefore he had detained 
it; and the judge was then to determine 
whether that cause was sufficient In law or 



not. Such in America, as well as England, 
was the well-known, universally recognized 
writ of habeas coi-pus. When the federal 
convention was engaged in framing a con- 
stitution for the United States, a proposition 
was submitted to it by one of the members 
that 'the privileges and benefits of the writ 
of habeas corpus shall be enjoyed in this 
government in the most expeditious and 
ample manner; and shall not be suspended 
by the legislature except upon the most 
urgent and pressing occasions.' The com- 
mittee to whom it was referred for consid- 
ei-ation, would seem to have regarded the 
privilege in question as too definitely im- 
plied in the idea of free government to need 
formal assertion or confirmation; for they 
struck out that part of the proposed article, 
in which it was affirmed, and retained only 
so much as excluded the question of its sus- 
pension from the ordinary range of con- 
gressional legislation. The convention itself 
must have coneuiTed in their views, for in 
the constitution, as digested and finally rati- 
fied, and as it stands now, there is neither 
enactment nor recognition of the privilege 
of this writ, except as it is implied in the 
provision that it shall not be suspended. It 
stands then under the constitution of the 
United States as it was under the common 
law of English America, an indefeasible 
privilege, above the sphere of ordinary legis- 
lation. I do not think it necessary to argue 
from the words of this article that the con- 
gress was denied the power of limiting or 
restricting or qualifying the right, which it 
was thus forbidden to suspend. I do not, 
indeed, see that there can be a restriction or 
limitation of a privilege which may not be 
essentially a suspension of it, to some ex- 
tent at least, or under some circumstances, 
or in reference to some of the parties who 
might otherwise have enjoyed it And it 
has appeai'ed to me, that if congress had 
undertaken to deny altogether the exercise 
of this writ by the federal court, or to limit 
its exercise to the few and rare cases that 
might peradventure find their way to some 
one particular court, or to declare that the 
wiit should only issue to this or that class 
of cases, to the exclusion of others in which 
it might have issued at the common law, it 
would be difficult to escape the conclusion 
that the ancient and venerated privilege of 
the writ of habeas corpus had not been in 
some degree suspended, if not annulled. 
But there has been no legislation or at- 
tempted legislation by congress that would 
call for an expansion of this ti-ain of reason- 
ing. 

"There was one other writ, which in the 
more recent contests between the people and 
the king, had contributed signally to the 
maintenance of popular right. It was the 
writ of scire facias which had been em- 
ployed to vindicate the rights of property, 
by vacating the monopolies of the crown. 
Like the writ of habeas corpus, it founded 
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itself on tlie concessions of Magna Cliarta; 
and. the two were the proper and natural 
complements of each other. The first con- 
gress so regarded them. The protection of 
the citizen against arbitrary exaction and 
unlawful restraint, as it is the essential ob- 
ject of all rightful government, would pre- 
sent itself, as the first great duty of the 
courts of justice that were about to be con- 
stituted. And if, in defining their jurisdic- 
tion, it was thought proper to signalize two 
writs out of the many known to the English 
Taw, as within the unqualified competency of 
the new tribunals, it would seem natural 
that those two should be selected which 
boasted their origin from the charter of 
English libeiiies, and had been consecrated 
for ages in the affectionate memories of the 
people as their safeguard against oppres- 
sion. This consideration has interpreted for 
me the terms of the statute, which define 
my jurisdiction on this subject Very soon 
a.fter I had been advanced to the bench I 
was called upon to issue the writ of habeas 
corpus, at the instance of a negro, who had 
been arrested as a fugitive from labor. It 
was upon the force of the argument, to 
which I now advert, that I then awarded 
the process; and from that day to this, often 
as it has been invoked and awarded in sim- 
ilar cases that have been before me, my au- 
thority to award it has never been ques- 
tioned. The language of the act of congress 
reflects the history of the constitutional pro- 
vision. * * * I am awai'e that it has 
sometimes been contended or assumed with- 
out, as it seems to me, a just regard to the 
grammatical constraction of these words, 
that in the construction of these words the 
■concluding limitation applies to all the pro- 
cess of the court, the two writs specially 
named among the rest; and that the federal 
coui*ts can only issue the writ of habeas cor- 
pus, when it has become necessai-y to the 
<^xercise of an otherwise delegated jurisdic- 
tion; in other words, that it is subsidiary to 
some original or pending suit. It is ob- 
vious, that if such had been the intention of 
the law-makers, it was unnecessary to name 
the writ of habeas' corpus at all; for the 
simpler phi-ase,. 'all writs necessary, &e.,' 
would in that case have covered their mean- 
ing. But there ai'e objections to this read- 
ing more important than any that found 
themselves on gi-ammatical rules. The 
words that immediately follow in the sec- 
tion, give the power of issuing the writ to 
evei-y judge for the purpose of inquiring in- 
to the causes of a commitment. Now, a com- 
mitment pre-supposes judicial action, and 
this action it is the object of the writ to re- 
view. Can it be, that a single judge, sitting 
as such, can re-examine the causes of a de- 
tainer, which has resulted from judicial ac- 
tion, and is therefore prima facie a lawful 
one; and yet that the court, of which he is 
a member, cannot inquire into the cause of 
a detainer, made without judicial sanction. 



and therefore prima facie unlawful? Be- 
sides, if this were the meaning of the act, 
it might be difficult to find the case to which 
it should apply. I speak of the writ of ha- 
beas corpus ad subjiciendum, tha gx-eatwrit 
of personal liberty referred to in the consti- 
tution; not that modification of it which ap- 
plies specially to the case of a commitment, 
nor the less important forms of habeas cor- 
pus ad respondendum, ad faciendum, &c., 
which are foreign to the question. I do not 
remember to have met a case, either In prac- 
tice or in the books, where the writ ad sub- 
jiciendum could have performed any perti- 
nent office in a pending suit. There may be 
such, but they do not occur to me; and I in- 
cline vevy strongly to the opinion, that if the 
power to issue the writ of habeas corpus 
applies only to cases of statutory jurisdic- 
tion, outrages upon the rights of a citizen 
can never invoke its exercise by a federal 
court If such were indeed the law of the 
United States, I do not see how I could es- 
cape the conclusion, that the jealousy of lo- 
cal interests and prejudice, which led to the 
constitution of fedei'al courts, regarded only 
disputes about property; and that the lib- 
erty of a citizen, when beyond the state of 
his domicil, was not deemed worthy of 
equal protection. From an absurdity so 
gross as this, I relieve myself by repeating 
the words of Chief Justice Marshall in Ex 
parte Watkins, 3 Pet. [28 U. S.] 201: 'No 
law of the United States prescribes the 
cases in which this great writ shall be Is- 
sued, nor the power of the court over the 
paity brought up on it.' Whether, then, I 
look to the constitution and its histoi-y, or 
to the words or the policy of the act of con- 
gress, I believe that it was meant to require 
of the courts of the United States, that they 
should dispense the privileges of the writ 
of habeas coi-pus to all paities lawfully as- 
seiling them, as other courts of similar 
functions and dignity had immemorially dis- 
pensed them at the common law. The con- 
gress of 1789 made no definition of the writ, 
or of its conditions or effects. They left it 
as the constitution left it, and as it required 
them to leave it, the birthright of evei*y man 
within the borders of the States; like the 
right to air, and water, and motion, and 
thought; rights Imprescriptible and above 
all legislative discretion or caprice. And so 
it ought to be. There is no %vrit so im- 
poi-tant for good, and so little liable to be 
abused. At the worst, in the hands of a 
coiTupt and ignorant judge it may release 
some one from restraint Avho should justly 
have remained bound. But it deprives no 
one of freedom, and divests no right." 

The following year (1S56) the same sub- 
ject was considered in the United States cir- 
cuit court for California, and the opinion 
given by Judge McAllister. The petition 
for the writ set out, that the petitioner (Des 
Rochers) was an alien, that the supreme 
court of the state consisted of three judges: 
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that two were essential for the transaction 
of business; that the petitioner had an im- 
portant suit pending -which his interest de- 
manded should be speedily heard, but that 
it could not be heard because one of those 
judges (Heydenfelt) was absent from the 
state, and because another, the "Hon. David 
S. Terry is unlawfully restrained of his lib- 
erty against his consent, * * * and held 
by them in unlawful custody, and is not 
•confined in any jail, nor by color of author- 
ity of any state, or of any magisti'ate there- 
of," &c.; and closed with the usual prayer 
for the writ, &c. Here it was not even 
averred that the prisoner was held "under 
or by color of authoiity of the United 
States," nor that there was any technical 
■commitment. It negatived the idea, how- 
ever, that he was resti-ained by any state 
authoiity. The writ was granted, on the 
following grounds: "It is an immediate 
remedy for every illegal imprisonment," 1 
■Watts, 67. In a word, whenever a person 
has been deprived of going when, and 
where he pleases, and restrained of his lib- 
erty, he has a right to inquire if that re- 
straint be legal, whether it be by a jailor, 
constable, or private individual. 2 Ashm. 
247, cited in 4 Bac. Abr. 571. * * « This 
^eat writ existed for all remedial pui-poses, 
not only anterior to the enactment of the 
habeas corpus act in England, but prior to 
the time of Magna Oharta. In the reign of 
second Charles, the habeas corpus act was 
passed, to repel the aggressions of the 
crown and its minions. Those aggressions 
clothed themselves in the form of legal pro- 
ceedings in the name of the crown, and 
hence the terms of the act were limited to 
persons confined on criminal process. But 
the habeas corpus, brought by our ances- 
toi-s as their birthright, to this country, was 
the common-law habeas corpus; that great 
■embodiment of a free principle, which, born 
with the sturdy Roman, preserved by the 
free Saxon, was so cherished by our imme- 
diate sir-es that they engrafted into our or- 
ganic law the declaration, "that the privi- 
lege of the writ of habeas coi-pus shall not 
be suspended, «&c. * * * The proposition, 
then, is established, both by federal and 
state authority, that in determining upon the 
nature and character of the habeas coi-pus 
mentioned in the constitution and judiciai-y 
4ict of the United States, regard is to be had, 
not to the limits prescribed hy the British 
statutes, but to the more liberal principles 
in this particular of the common law by 
Tvhich it is regulated. By those principles 
it was issued in England to relieve any per- 
son from illegal restraint Its operation in 
this coimti-y should not be less beneficent 
It remains to consider to what extent the 
act of congress, giving to the federal judi- 
ciary the power to issue this great writ, has 
limited and controlled the cases to which at 
common law it confessedly applies. In do- 
ing so, we must bear in mind that we are 



fixing a construction which is to decide 
whether the fedei-al courts are to extend to 
or withhold from pei-sons a great constitu- 
tional right, in many eases to which the 
common law applies. No law, say the su- 
preme court of the United States, prescribes 
the cases in which this great writ shall be 
issued, nor the power of the court over the 
party when brought up by it. The term 
used in the constitution is one well under- 
stood, and the judiciaiy apt authorizes all 
the courts of the United States and the 
judges thereof, to issue the writ for the pur- 
pose of inquiring into the cause of commit- 
ment While it is evident that the proviso 
to the fourteenth section limits equally the 
powers of the courts and judges (admitted 
to do so by the court in the "Williamson 
Case), it by no means follows that equaliz- 
ing and restricting their powers as to per- 
sons in jail, has denuded them of all power, 
where they have jurisdiction of the parties, 
to relieve from illegal restraint, save in 
cases where the suffering paities are in jail 
under the authority of the United States. 
The proviso simply inhibits them from send- 
ing the writ to any persons in legal custody 
in jail, unless there under the authority of 
the United States. The alien or citizen of 
another state who is restrained of his lib- 
erty by lawless men, who is under no legal 
resti-aint has a right to appeal to the laws 
of the country for relief. If in jail, or legal 
custody, not under color of authority of the 
United States, he is remitted to those laws 
which placed him there. This is, in my 
opinion, the true construction of the pro- 
viso, in which I am confirmed by the action 
of Judge Story, and by the opinions of the 
district judge of the district couri of the 
United States for the Eastern district of 
Pennsylvania, and the supreme court of that 
state. It was in exercise of this jurisdic- 
tion that Judge Kane issued the writ in the 
Williamson Case. * « * These views are 
as sound law as they are eloquently ex- 
pressed. In tlie case at bar, the applicant is 
an alien resident in this place, is not only 
interested in the matter to the extent that 
man concedes to sympathy with the op- 
pressed, but is pecuniarily interested to a 
lai-ge amount He is not in jail, nor in any 
custody known to the law, but held in re- 
straint against his will, and in direct viola- 
tion of those laws. Case of Des Rochers 
[Case No. 3.824]," 

This bases the petitioner's right apparently 
on the ground that he is an alien, interested 
in the liberty of the prisoner, and that the 
latter is held under unlawful resti'aint without 
any state authority. Nothing at all is said 
of a commitment It is well known that he 
was held by the mere ai-biti-ary will of a 
mob organized imder the name of a vigilance 
committee, and without any process, warrant, 
or any other legal authority. It was not 
considered necessary to the jurisdiction of 
that court that there should have been a 
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technical commitment, nor -svas it so lield in 
tlie Williamson Case, nor lias it been in any 
other case where a Unitea States judge acts, 
or a United States court of original jurisdic- 
tion, so far as is known to this court. 

Enough has heen said, it is hoped, to dem- 
onstrate that the question of jurisdiction does 
not depend, in the slightest degi-ee, upon 
the fact whether there has been a formal 
commitment or not, or whether the prisoner 
is in jail; but the sole inqxiiry is— whether he 
is held in unlawful restraint of his liberty 
"under or by color of the authority of the 
United States." The petition in this case 
so avers in express terms, and also negatives 
by apt words that he is held by any state 
authority or under any legal process what- 
ever. The case, thei-efore, comes fully with- 
in what is deemed the true rule, and all cor- 
rect adjudications. Whether the rule was 
correctly applied by Judge Kane or Judge Mc- 
Allister, it is not important to discuss; but 
it is certain, they held it to extend much 
farther than there is any occasion for, to 
give this court unquestioned jurisdiction in 
the case now before it, * 

Fourth. To remove all shadow of doubt, 
only one step further need be taken— that 
is, to determine whether the state courts, 
(as contended by counsel,) have either exclu- j 
sive or concurrent jurisdiction. The United | 
States supreme court has settled that point i 
also. It solemnly decided in 1858, that the 
state courts have no jurisdiction whatsoever 
where the confinement is under the authority 
of the United States. The opinion is too 
clear and important to be omitted. It was 
pronounced by Chief Justice Taney. The im- 
portance of the questions discussed by him, 
and the force of his reasoning furnish ample 
justification, for the length of the extract 
made: "There can be no such thing as 
judicial authority, unless it is conferred by a 
government or sovereignty; and if the judges 
, and courts of Wisconsin possess the jui-isdic- 
tion they claim, they must derive it either 
from the United States or the state. It cer- 
tainly has not been conferred on them by 
the United States, and it is equally clear it 
was not in the power of the state to confer 
it, even if it had attempted to do so; for 
no state can authorize one of its judges 
or courts to exercise judicial power, by 
habeas corpus or otherwise, within the juris- 
diction of another and independent govern- 
ment. And, although the state of Wiscon- 
sin is sovereign within its territorial limits 
to a certain extent, yet that sovereignty is 
limited and restricted by the constitution of 
the United States. And the powers of the 
general government of the state, although 
both exist and are exercised within the same 
territorial limits, are yet separate and dis- 
tinct sovereignties, acting separately and in- 
dependently of each other, within their re- 
spective spheres. And the sphere of action 
appropriated to the United States, is as far 
beyond the reach of the judicial process is- 
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sued by a state judge or a state court, as if 
the line of division was traced by land- 
marks and monuments visible to the eye. 
* * * The constitution was not formed 
merely to guard the states against danger 
from foreign nations, but mainly to secure 
union and harmony at home, for, if this object 
could be attained, there would be but little 
danger from abroad; and, to accomplish this 
purpose, it was felt by the statesmen who 
framed the constitution, and by the people 
who adopted it, that it was necessary that 
many of the rights of sovereignty which the 
state then possessed, should be ceded to the 
genei-al government; and that, in the sphere 
of action assigned to it, it should be supreme 
and strong enough to execute its own laws 
by its own tribunals, without interruption 
from a state or state authorities. And it was 
evident that eveiTthing short of this would be 
inadequate to the main objects for which the 
government was established ; and that local in- 
terests, local passions or prejudices, incited 
and fostered by individuals for sinister pui-pos- 
es, would lead to acts of aggression and injus- 
tice by one state upon the rights of another, 
which w^ould ultimately terminate in Violence 
and force, unless there was a common arbiter 
between them, armed with power enough to 
■ protect and guard the rights of all, by ap- 
propriate laws, to be carried into execution 
j peacefully by its judicial tribunals. * * * We do 
not question the authority of a state court 
I or judge, who is authorized by the laws of 
i the state to issue the writ of habeas eoi-pus, 
I to issue it in any case where the party is 
imprisoned within its territorial limits, pro- 
vided it does not appear, when the applica- 
tion is made, that the person imprisoned is 
in custody under the authority of the United 
States. The court or judge has a right to 
inquire, in this mode of proceeding, for 
what cause and by what authority the prison- 
er is confined within the ten-itorial limits of 
the state sovereignty, and it is the duty of the 
marshal, or other person having the custody 
of the prisoner, to make known to the judge 
or court, by a proper return, the authority 
by which he holds him in custody. This 
right to inquire by process of habeas corpus, 
and the duty of the officer to make a return, 
grows necessarily out of the complex charac- 
ter of our government, and the existence of 
two distinct and separate sovereignties with- 
in the same territorial space, each of them 
restricted in its powei's, and each within its 
sphere of action prescribed by the constitu- 
tion of the United States, independent of the 
other. But after the return is made, and the 
state judge or court judicially apprized that 
the party is in custody under the authority 
of the United States, they can proceed no 
further. They then know that the person 
is vpithin the dominion and jurisdiction of 
another government, and that neither the 
writ of habeas corpus nor any other process 
issued under the state authority can pass 
i over the line of division between the two 
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sovereignties. He is tlien within tlie domin- 
ion and exclusive jurisdiction of the United 
States. If he has committed an offence against 
their laws, their tribunals alone can punish 
him; if he is wrongfully imprisoned, their 
tribunals can release him and afford him 
redress. And although, as we have said, it 
is the duty of the marshal, or other person 
holding him, to make known, by a proper 
return, the authority under which he detains 
him, it is at the same time imperatively his 
duty to obey the process of the United States 
to hold the prisoner in custody under it, 
and to refuse obedience to the mandate or 
process of any other government, and conse- 
quently it is his duty not to take the prisoner, 
nor suffer him to be taken, before a state 
judge or court upon a habeas corpus issued 
under sta.te authority. No state judge or 
court, after they are judicially informed that 
-the party is imprisoned under the authority 
of the United States, has any right to inter- 
fere with him, or to require him to be 
brought before them. And if the authority 
of a state, in the form of judicial process or 
otherwise, should attempt to control the mar- 
shal, or other authorized officer or agent 
of the United States, in any respect, in the 
custody of his prisoner, it would be his duty 
to resist it, and to call to his aid any force 
that might be necessary to maintain the 
authority of law against illegal interference. 
No judicial process, whatever form it may 
assume, can have any lawful authority out- 
side of the limits of the jurisdiction of the 
court and judge by whom it is issued; and 
an attempt to enforce it beyond these boun- 
daries is nothing less than lawless violence. 
Nor is there anything in this supremacy of 
the general government, or the jurisdiction 
of its judicial tribunals, to awaken the jeal- 
ousy or offend the natural and just pride of 
state sovereignty. Neither this government 
nor the powers of which we are speaking 
were forced upon the states. The constitu- 
tion of the United States, with all the pow- 
ers conferred by it on the general govern- 
ment, and surrendered by the states, was 
the voluntary act of the people of the several 
states, deliberately done, for their own pro- 
tection and safety against injustice from 
one another, and their anxiety to preserve 
it in full force in all its powers, and fo guard 
against resistance to, or evasion of its au- 
thority, on the part of a state, is provided 
by the clause which requires that the mem- 
bei"s of the state legislatures, and all executive 
and judicial officers ot the several states, 
as well as those of the general government, 
shall be bound, by oath or affirmation, to 
support this constitution. This is the last 
and closing clause of the constitution, and 
inserted when the whole frame of govern- 
ment, with the powers herein-before speci- 
fied, had been adopted by the convention, 
and it was in that form, and with these 
powers, that the constitution was submitted 
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to the people of the several states for their 
consideration and decision. Now, it certain- 
ly can be no humiliation to the citizen of a 
republic to yield a ready obedience to the 
laws as administered by the constituted au- 
thorities. On the contraiT, it is among his 
first and highest duties as a citizen, because 
free government cannot exist without It; nor 
can it be inconsistent with the dignity of a 
sovereign state to obsei-ve faithfully, and in 
the sph-it of sincerity and truth, the compact 
into which it voluntarily entered when it 
became a state of this Union. On the con- 
trary, the highest honor of sovereignty is un- 
tarnished faith; and certainly no faith could 
be more deliberately and solemnly pledged 
than that which every state has plighted to 
the other states, to suppoit the constitution 
as it is, in aU its provisions, until they shall 
be altered in the manner which the constitu- 
tion itself prescribes. In the emphatic lan- 
guage of the pledge requii-ed, it is to support 
this constitution. Ableman v. Booth, 21 
How. [62 U. S.] 515." 

A:s then the states have no authority in the 
cases named, it follows, inevitably that, if 
the United States com'ts cannot proceed, the 
liberties of the people are hopelessly at the 
mercy of all lawlessness and violence, 
whether exerted by the arbitrary will of one 
man or many, whenever the oppressor acts 
under color of the authority of the United 
States— a condition worse than ever known 
in England since the days of Magna Charta, 
and wholly incompatible with the idea of 
civil or constitutional liberty. So far, how- 
ever, is it from being true, that such is the 
deplorable condition of any American citizen, 
the reverse is the fact. Every one who is 
illegally restrained of his liberty, under color 
of United States authority, has the full- 
est redress in the United States courts. Not 
only has he a constitutional right to apply 
for deliverance from illegal restraint, but it 
is the duty of the court to exhaust all its 
power to enforce his application." 

In whatever light the question is viewed, 
the conclusion seems, to this court, to be 
irresistible; and therefore, without a shadow 
of doubt, it pronounces its jm'isdiction in this 
case to be clear, positive, and ample. 
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In re McDONALD. 

[1 Lowell, 100.] 1 

District Court, D. Massachusetts. July, 1866. 

Armt — Enlistment— Minors — Habeas Corpus- 
Authority OF Sucretart of War— Statement 
OP Age not Sworn to — Consent of Father. 

1. The power given to the secretary of war to 
discharge minors unlawfully enlisted in the 
army, does not take away the jurisdiction of the 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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federal coarts to inquire on habeas corpus into 
the validity of the contract, and to discharge a 
minor who is improperly held in the service. 

2. Whether congress could constitutionally 
vest exclusive jurisdiction in the secretary, 
quaere? 

3. Whether the oath of enlistment is conclu- 
sive evidence of age as against the parent peti- 
tioning for habeas corpus, or is only intended 
for the protection of the mustering oflBlcer, 
quaere? 

4. Where the statement of age on the enlist- 
ment paper was not sworn to, held, it was not an 
oath of enlistment within the statute of 1862 
[12 Stat. 3393. 

5. Whether a minor under sisteen years old 
can be lawfully enlisted, even with the consent of 
his father; and whether one between eighteen 
and twenty-one years old can be lawfully enlist- 
ed without such consent, quaere? 

6. Where the minor was less than eighteen at 
the time of his enlistment, and at the date of the 
writ, and his father had not consented, and no 
oath of enlistment was taken, he was ordered to 
be discharged on his father's returning the ad- 
vance whidi the recruit had received. 

Hal)eas corpus to Colonel Wildrick, com- 
manding officer of Fort Independence, in Bos- 
ton harbor, to test tlie validity of the enlist- 
ment oX James McDonald, in the ai-my of the 
United States. By the return to the writ 
and the other evidence, it appeared that the 
boy was enlisted in May, 18C6, being then 
seventeen years and six months old, without 
the consent of the petitioner, his father. 
Upon the back of the enlistment paper was a 
declaration, signed by the boy, declaring his 
age to be eighteen; there was no jurat, nor 
was any evidence given that this declaration 
had been sworn to. The petition was filed 
about two months and a half after the enlist- 
ment, and was the only act or declaration of 
the petitioner expressing his dissent. 

G. W. Searle, for petitioner. 

W. A. Field, Asst Dist Atty., for respond- 
ent. 

1. Congress has a constitutional power to 
enlist minors without the consent of their 
parents. U. S. v. Bainbridge [Case No. 14,- 
497]; Com. v. Gamble, 11 Serg. & R. 93; Lan- 
ahan v. Birge, 30 Conn. 438. 2. The several 
statutes, construed together, authorize the 
-enlistment of young. men eighteen years old 
or more, without the consent of their parents, 
and betwpen sixteen and eighteen with con- 
sent. (Counsel here cited the acts.) 3. The 
oath of enlistment conclusively p]*oves that 
this soldier was eighteen yeai-s old. Bee St. 
Feb. 13, 1862, § 2 (12 Stat 339). If not, the 
father's consent may be inferred from his 
knowledge and inaction. 4 The only remedy 
for one who is under the lawful age is by ap- 
plying to the secretary of war. St. Feb. 24, 
1864, § 20 (13 Stat. 10); St. July 4, 1864, § 5 
(13 Stat. 380); Ableman v. Booth, 21 How. 
162 U. S.] 523; In re Jordan, 2 Am. Law 
Reg. [N. S.] 749; In re Spangler [11 Mich. 
298]. 



LOWELti, District Judge. A careful ex- 
amination of the acts of congress regulating 
enlistments in the army is requisite to the de- 
termination of this case; and the more so, 
because comparatively few decisions are to be 
found in the books, each case being usually 
heard in a summary way, before a single 
judge, whose action is final. The act of 
March 16, 1802, § 11 ^2 Stat. 135), which is 
the foundation of the whole system, author- 
izes the enlistment of able-bodied citizens, be- 
tween the ages of eighteen and thirty-five 
years; and provides that no one under the 
age of twenty-one years shall be enlisted or 
held in the service without the consent of his 
parent, guardian, or master. During the 
War of 1812, congress found it necessary to 
recruit men between eighteen and fifty years 
old, and to dispense with the consent of par- 
ents. St. Dec. 10, 1814 (3 Stat. 146). They 
took pains to guard against hasty or 311-ad- 
visetl enlistments of minors; for, by section 
2, such recruits were to be at liberty to re- 
consider and witlidi-aw their ealiritments at 
any time within four days after they were 
made. 

On the third of March, 1815 (3 Stat. 224), 
after the conclusion of peace had become 
known to congress, an act fixing the mili- 
tary peace establishment of the United 
States was passed, which repealed that of 
1814, for it enacted (section 7) that the sev- 
eral corps should be recruited in the same 
manner, and with the same limitations, &e., 
as were authorized by the act of 1802, and 
one of those limitations was, that only per- 
sons between eighteen and thirty-five yeai-s 
old should be enlisted; and another was, that 
no minor should be either enlisted or held 
without the consent of his parent. In 1838 a 
law was passed which repealed so much of 
the act of 1802 as established a standard of 
height for enlisted men. St. July 5, 1838, § 30 
(5 Stat. 260). The next statute is that of Sep- 
tember 28, 1850, § 5 (9 Stat. 507), which 
makes it the duty of the secretary of war to 
order the discharge of any soldier who was 
under twenty-one years at the time of his en- 
listment, upon evidence that such enlistment 
was without the consent of his parent or 
guardian. 

Before examining the sevei^al acts passed 
during and since the Rebellion, we may prop- 
erly review the state of the law up to 1862. 
It seems clear that the legislation of 1815 
adopted or re-enacted the law of 1802, and 
that congress so understood the case in 1838 
and 1850. And yet most respectable author- 
ity may be cited to the point, that the consent 
of parents was unnecessary. 5 Op. Attys. 
Gen. 313; 6 Op. Attys. Gen. 607; Phelan's 
Case, 9 Abb. Pi-ac. 286. These opinions, not- 
withstanding their origin, are of little weight, 
because the learned attorneys and judges 
who pronounced them overlooked entirely the 
act of 1815. They did not construe that stat- 
ute as not repealing the one of the formen 



£16 Fed. Cas. page 35] 



(Case No. 8,752; McDONALD 



year, but merely failed to eite it, and as- 
sumed that there was no legislation Mter De- 
cember, 1814. 

Against this may be put the plain language 
of the statute of 1815, the practice of the war 
department, and a great many decisions of 
the courts, among which are the following: 
In re Dobbs, 21 How. Prac. 6S; U. S. v. 
"Wright ECase No. 16,777]; In re Keeler [Case 
No. 7,637]; 10 Op. Attys. Gen, 146; In re 
Kimball, 9 Law Rep. 500; Bamfield y. Ab- 
bot [Case No. 832]. Shaw, 0. J., in Eam- 
ball's Case [supra], after showing that the 
presumption was that congress would not im- 
dertaJje to enlist minors without the consent 
of their parents; says: "In December, 1814, 
during the darkest period of the last war 
with England, it being necessary to fill the 
i-auks of the army, an act was passed repeal- 
ing a previous statute which required the 
consent of pai-ents and guardians; and pro- 
viding, with great care, that minors might 
be enlisted without such consent This law 
was repealed in March, 1815, having been in 
force only about four months." See, besides. 
Opinion of Jackson, J., 1 Car. Law Repos., 47; 
Com. V. Downes, 24 Pick. 227; Re Higgins, 
16 Wis. 351; State v. Dimick, 12 N. H. 194; 
State V. Brearly, 2 South. [5 N. J. Law] 
555; In re Dew, 25 Law Rep. 538. 

It is plain, then, that up to 1862 no minor, 
whose father was living, could be enlisted in 
the army without the father's consent. Act 
Feb. 13, 1862, § 2 (12 Stat. 339), is in these 
words: "That the fifth section of the act of 
twenty-eight September, eighteen hundred 
and fifty, providing for the discharge from 
sei-viee of minors enlisted without the con- 
sent of their parents or guardians be, and the 
same hereby is, repealed: provided, that no 
person under the age of eighteen shall be 
mustered into the United States service, and 
the oath of enlistment taken by the recruit 
shall be conclusive as to his age." It would 
seem probable that congress overlooked the 
act of 1802, which forbade the enlisting or 
holding of minors without consent, for they 
■do not repeal it in terms. And the act of 

1862 is so explicit in repealing merely the 
fifth section of the law of 1850 that it seems 
very difficult to construe it as an implied re- 
peal of the principal act regulating enlist- 
ments. And this was the view of the war 
■department; for by the army regulations of 

1863 (Appendix B, § 16, p. 511) officers are 
instructed that the act of 1862 prohibits the 
discharge of minors, but does not authorize 
their enlistment without the consent of their 
parents, masters, or guardians. I have seen 
no later regulations, but it. is said that the 
practice has since been changed, and that mi- 
nors are now enlisted between the ages of 
sixteen and eighteen years with the consent 
of their parents, and above eighteen without 
consent This practice is said to be founded 
on the three latest statutes: St Feb, 24, 
1864, § 20 (13 Stat 10); July 4, 1S04, § 5 (13 
Stat 380); and aiareh 3, 1865, §§ 17, etc. (13 



Stat. 489, 490). The first of these authorizes, 
and the second requires, the secretary of war 
to discharge all persons who at the time of 
the application are under the age of eighteen 
years, upon due proof that they are in the 
service, without the assent, express or im- 
plied, of their parents or guardians; and the 
third punishes with great severity ofiicers 
who shall enlist or muster persons under six- 
teen years old in any case, or those between 
sixteen and eighteen, without the consent of 
their parents. 

This review of the statutes shows us these 
inconsistencies: the law of 1802 author- 
izes enlistments of peraons between eight- 
een and thirty-five, with consent, &c., if un- 
der twenty-one. This law has not been ex- 
pressly repealed. The act of 1862 prohibits 
the mustering in of any one under eighteen, 
but gives no remedy for a breach, and makes 
the oath of enlistment conclusive; the laws 
of 1864 require the secretary to discharge all 
persons under eighteen who 'have been en- 
listed without consent, notwithstanding the 
oath;' the law of 1865 punishes the enlist- 
ment of a minor between sixteen and eight- 
een unless with consent So that while there 
is not upon the statute book any law author- 
izing the enlistment of persons under eight- 
een in any case, nor between eighteen and 
twenty-one without consent yet the laws of 
1864 and 1865 imply that between sixteen 
and eighteen they may be enlisted with con- 
sent, and above eighteen without it, because 
it is only when the consent is wanting that 
the secretary is to discharge or the officer 
to be punished in the first ease, and there is 
no discharge or punishment in the second, I 
must say that it appears to me a very doubt- 
ful question whether a lawful enlistment 
can be made of any one under eighteen years 
old, or of any minor without the consent of 
his father, and I do not undertake to pass 
upon these questions at this time. I need 
not decide them, because this recruit was 
less than eighteen years old, and was enlist- 
ed without his father's consent I say he 
was less than eighteen years old, because as- 
suming that the oath of enlistment would be 
conclusive upon the courts, when applied to 
by the father, which I very much doubt as 
well as a conclusive protection to the muster- 
ing officer, yet in "this case no oath was tak- 
en, and therefore the statute cannot apply. 
See TJ. S. v. Wright [supra]. The enlistment, 
therefore, was illegal upon any construction 
of the statutes. 

It is argued for the respondent that the 
courts have no jurisdiction of this question, 
because congress has established a sufficient 
tribunal in the secretary of war, who must 
be presumed to have exclusive authority, I 
can see no good reason to suppose that this 
was the intention of congress. It has al- 
ways been the right and duty of the war de- 
partment to discharge persons illegally en- 
listed. In one of the earliest reported cases 
of this sort, the point was taken that the ap- 
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plication should have been made in tliat 
quarter; but tbe learned judge of tbe "Western 
district of Tennessee said tbat congress not 
only had not undertaken to interfere with the 
privilege of the ^^ rit of labcas corpus, but that 
they could not lawfully do so excepting under 
the circumstances jointed out by the constitu- 
tion. U.S.v.Andei-son [Case No. 14,449]. And 
a like remark was made in Keeler's Case 
[supra]; and there seems to be force in the 
suggestion. The act of 1850 expressly im- 
posed this duty on the secretary, and all the 
adjudged cases which arose between that 
time and the date of the president's procla- 
mation, suspending the privilege of the writ 
during the war of the Rebellion, are author- 
ities against the respondent's' contention. If 
a statute creates a new right and provides a 
remedy, the procedure pointed out by the 
statute must be followed; but the rule is 
otherwise where a new remedy is given for 
an old right, unless the intent that it should 
be exclusive is clear. So far is that from be- 
ing the case here, that the acts, as I_ have 
said, are merely declaratoiy of what the 
secretary might and ought to do by virtue of 
his office, unless expressly prohibited by con- 
gress. While the pi'ivilege of the writ was 
suspended, as it was when these acts were 
passed, this was the only remedy, and it still 
is often the most convenient; but it would 
be contrary to all precedent to oust the juris- 
diction of the courts, in a matter involving 
the liberty of the citizen, by a mere impli- 
cation, from the fact that the legislature has 
given the appropriate executive departments 
power to act in the premises, and this during 
a war when there was, for the time, no other 
remedy. In most of the dealings of the citi- 
zen with the government, it is the province 
of some department to see that justice is 
done him; but if it should be denied, or if 
any dispute arises, the courts must finally 
determine the matter. Here the relator had 
his choice of remedies. He might have ap- 
plied to the secretary, who would have had 
the power and the will to do him justice; 
but if he finds it more convenient, he has a 
right to his writ. 

I may here confess to a serious doubt whether, 
upon the true theory and practice of our mix- 
ed government, the state courts ought ever 
to have taken jurisdiction of these eases. 
Upon this point, Ableman v. Booth, 21 How. 
[62 U. S.] 506, and other authorities,' cited in 
argument, are instructive. But the practice 
is now so well established that only the su- 
preme court of the United States can change 
it. 

I must discharge the prisoner; but, follow- 
ing the rule which the statute of 1864 lays, 
down for the secretary of war, and treating 
the remedies as tnily concurrent, I shall or- 
der that the father do first return to the 
United States the clothing supplied by them 
to the son, which, as I am informed, is all 
that has been advanced in this instance. Or- 
der accordingly. 



Case No. 8,763. 

In re McDONALD. 

[14 N. B. R. 477; i 24 Pittsb. Leg. J. 42.] 

District Court, W. D. Pennsylvania. Oct. 24, 
1876. 

PUISCIPAL, AND SUKETy — AsSEST TO DlSOHAllGB 

OF Makbii of Note — Release of Surety — 

JiAXKKUPTCr — InTEKVENTION by CliEDITORS — 

Claim Stkickex Oct. 

If the holder of a note assents to tlie discharge 
of the maker, without the consent of the indorser, 
this releases the indorser. Creditors will not be 
allowed to intervene, after the return day, to 
prosecute specifications filed by a creditor whose 
claim was stricken out after the filing of such 
specifications. 

[Cited in brief in First Nat. Bank v. Wood, 
53 Vt 493.] 

Exceptions to the report of Register Shafer. 

KETOHUJI, District Judge. J. Sharp Mc- 
Donald made his note to the order of David 
A. McDonald, who indorsed it for the accom- 
modation of the maker, and the maker de- 
livered it for value to David Hendrie. J. 
Shai"p McDonald failed to pay the note, and 
it was regularly protested, and notice given 
to the indorser, David A. McDonald. J. Sharp 
McDonald went into bankruptcj', but was 
not able to pay the required percentum for 
a discharge. He procured the written con- 
sent of the statutory number and value of 
his creditors, and was discharged. Among 
those who signed the consent were Hendrie, 
the holder, and David A. McDonald, the 
indorser; but .without any agreement or con-, 
sent by the indorser that Hendrie should 
sign the consent. Hendrie signed the con- 
sent before McDonald. David A. McDonald, 
the indorser, then went into bankruptcy. 
Hendrie proved the balance of the claim 
against his estate, and objected to his dis- 
chai'ge. David A. McDonald petitions this 
court to expunge the claim of Hendrie from 
the list of provable debts. 

The register rejects the claim of Hendrie, 
on the ground that he released the indorser 
by consenting and contributing to the dis- 
charge of J. Sharp McDonald, the maker of 
the note. Hendrie, the holder, excepts to the 
report, and, in support of the exception, 
cites section 5118 of the bankrupt law [Rev. 
St.] which declares that "no dischai'ge shall 
release, discharge, or affect any person liable 
for the same debt, for or with the bankrupt, 
either as partner, joint conti-actor, indorser, 
surety, or otherwise." And he also urges 
that, because the indorser consented also to 
the discharge of the maker, he is estopped 
from setting this up against his liability as in- 
dorser. 

I think this section of the bankrupt law, 
only applies to the discharge- in bankruptcy 
merely, and cannot be held to refer to and 
have in view any act of the parties affect- 
ing a release of liabilities at common law or 
in equity, and therefore does not affect this 

i [Reprinted from 14 N. B. R. 477, by per- 
mission.] 
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question. Again, while David A. McDon- 
ald's consent contributed to the discharge of 
J. Sharp McDonald, it did not in any way 
affect his own liability as indorser to Hen- 
drie, the holder, unless it increased it by leav- 
ing him without recourse to the maker. He 
was under no contract with Hendrie by 
which he was restrained in law or equity 
from consenting to J. Sharp McDonald's dis- 
charge. But Hendrie, by a well-known prin- 
ciple of law, restraining the holder of the 
note from doing anything to change the posi- 
tion of the maker, by consenting and con- 
tributing to the maker's discharge, ipso facto, 
released David A. McDonald, the indorser, 
from all liability on the note. The fact that 
the claim against the indorser was merged 
in a judgment regularly obtained makes no 
difference. The relation of .the parties re- 
mains the same. 

It is objected that the bankrupt, David A. 
McDonald, is not competent to move to strike 
off the proof of the debt. He clearly does it 
in the interest of the creditors, and, in good 
faith, is bound to see that no debt is paid 
which is not entitled to payment. He is 
therefore competent 

The exceptions are overruled and the report 
of the register confirmed. 

PER CURIAM. In re D. A. McDonald, 
after the decision in the above case, petitions 
of creditors were filed asking to be allowed to 
intei*vene, long after the return day of the 
rule to show cause why the bankrupt should 
not be discharged, and to try the specifica- 
tions of objections filed by D. Hendrie, whose 
claim to be a creditor was rejected. These 
petitions, after argument, were dismissed by 
Judge Ketchum. 

Case Wo. 8,754. 

In re McDONALD. 

[The case reported under above title in 7 "West. 
Jur. 505, 30 Leg. Int. 232. and 10 Phila. 273, 
is the same as Case No. 5,073.] 



Case "Ho, 8,755. 

The Mcdonald. 

[Cited in The E. A. Packer, Case No. 4.241. 
Nowhere reported; opinion not now accessible.] 



McDonald, The. See Case No. 13,716. 



Case JSTo. 8,756. 

The McDonald. 

[4 Blatchf. 477.] i 
Oireait Court, S. D. New York. Nov. 30. 1860. 

Practice in Adsiiraltt — Costs — Dismissal fob 

Wast op Jdrisdictiom — Costs ok Appeal. 

1. The district eour*-, on dismissing a libel for 

want of jurisdiction, has no power to award costs 

against the libellant. 

[Cited in The Hendrick Hudson, Case No. 6,- 

355; Wenberg v. Cargo of Mineral Phos- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



phate, 15 Fed. 288; Cooper v. New Haven 
Steamboat Co., 18 Fed. 588; Pentlarge v. 
Kirby, 20 Fed. 898.] 

2. "Where the district court dismissed a libel 
for want of jurisdiction, and awarded costs 
against the libellant and this court on an appeal 
by the libellant from the whole decree, affirmed 
so much of it as dismissed the libel and reversed 
so much of it as awarded costs, no costs of this 
court were allowed to either party. 

[Followed in Pentlarge v. Kirby, 20 Fed. 901.] 

This was a libel in rem, filed in the dis- 
trict court, by Newell Chamberlain and oth- 
ers against liie steamboat McDonald. That 
court dismissed the libel for want of juris- 
diction, and awarded costs to the claimant. 
[Case No. 11,238.] The libellant appealed to 
this court from the whole decree. This 
court affirmed so much of the decree of the 
district court as dismissed the libel for want 
of jurisdiction [Id. 11,239], and the question 
now arose as to what decree should be made 
by this court in regard to costs, the libellant 
claiming that he should not be charged with 
costs either in this court or in the district 
court, and the claimant maintaining his right 
to recover costs in both courts. 

James N. Piatt and Gerard & Buckley, for 
libellant. 

Erastus C. Benedict and Burr & Benedict, 
for claimant 

NELSON, Circuit Justice, it was erro- 
neous in the court below to allow costs on 
the dismissal of the libel for want of juris- 
diction. In such a case, by the settled prac- 
tice of the supreme court, no costs are al- 
lowed. So much of the decree below as 
awarded costs to the claimant must, there- 
fore, be reversed. As the libellant had a 
right to come to this court to reverse that 
part of the decree below which awarded ' 
costs against him, I shall not allow costs 
against him on the appeal, although a part 
of the decree appealed from is affirmed; and, 
because he claimed to reverse the whole de- 
cree, I shall not allow any costs to him on 
the appeal. 



MACDONALD (BANK OF THE UNITED 
STATES v.). See Case No. 925. 

McDonald (birds all v.). See Case No. 
1,434. 



Case Wo. 8,757. 

MACDONALD v. BLAGKMER et al. 

[4 Ban. & A. 78.] i 

Circuit Court, D. Massachusetts. Dec., 1878. 

Pateists — Delay in Applying — Dating Back. 

The complainant applied for a patent in 1873, 
which was granted September 29th, 1874. She 
testified that the invention was made in 1861. 
There was nothing improbable in her testimony, 
and no contradictions or circumstances were prov- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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ed to bring it into doubt, excepting the time 
which was permitted to pass before the patent 
was applied for, and that delay was plausibly ex- 
plained. Beld, that the invention should date 
back to 1861. 
[Cited in Macdonald t. Shepard, Case No. 8,- 

767. Followed in Macdonald v. Sidenberg, 

Id. 8,768.] 

, [This was a bill in equity by Helen Marie 
Macdonald against S. M. Blaclaner and 
others for the alleged infringement of a pat- 
ent sliirt protector. There was a decree in 
favor of plaintiff (Case No. 8,758), after which 
the court, upon a rehearing, allowed defend- 
ants to file a supplemental answer and take 
evidence. The case is now heard upon the 
original papers, together with the supple- 
mental answer and new evidence taken.] 

Beiij. F. Butler, for complainant. 
Jabez S. Holmes, for defendants. 

LOWELL, District Judge. After an inter- 
locutory decree had been entered for the 
complainant. Judge Shepley entertained a pe- 
tition for a rehearing, so far as to permit the 
respondents to file a supplemental answer, 
setting up a patent which had come to their 
knowledge after the former hearing, and 
which they considered important, not only on 
the state of the ait, but as rendering the 
complainant's patent void. The decree was 
not set aside, but the fact of the patent, and 
whatever evidence was necessary in connec- 
tion with it, were permitted to be introduced 
into the case. 

The hearing now has been on the question 
of vacating the decree, and rendering one for 
the respondents. The plaintiff's patent, grant- 
ed September 29th, 1874, No. 155,534, is for 
a skirt protector, as a new article of manu- 
facture, bound with or composed of enameled 
cloth, or other waterproof material. 

A skirt protector, in this sense, means a 
strip of the described material made and sold 
by itself, and intended to be sewed to the 
rear part, and on the inside of a skirt which 
would otherwise touch the ground, and, by 
extending a little 'below the edge of the skirt, 
to protect it from dirt and wet. The patent 
says, that protectoi-s of "wigan," which is 
a different material and not so useful as en- 
ameled cloth or a waterproof material, were 
old. Two months after the grant, the pat- 
entee disclaimed skirt facings as old. 

The patent now introduced was granted to 
Thomas B. De Forest, January 15th, 1867, 
for a binding for skirts, presenting an India 
rubber or similar flexible edge, which is in- 
tended to protect the skirt. This binding, 
like the. facing, is a part of the skirt, ana 
while it undoubtedly acts to protect the re- 
mainder of the skirt, is specifically different 
in its operation and its advantages from a 
separate piece of cloth intended to be at- 
tached to a skirt, and, if an old facing did not 
destroy the patent, 1 do not see why an old 
binding should have that effect. 

Again, in the original case, the plaintiff tes- 
tified that she made her invention in 1861 or 



1862, and she gave reasons for not applying 
for a patent until 1873. There was, on the 
part of the defendants, evidence which, if 
believed, proved that the plaintiff was not the 
first inventor, if her application was the true 
date of her discovery. The defendants ar- 
gued that the plaintiff was mistaken or un- 
trustwoithy in carrying back her invention, 
and the complainant argued that the wit- 
nesses who spoke of the prior use were not 
to be believed. Unfortunately, Judge Shep- 
ley, while holding that the plaintiff was the 
original inventor, does not say whether he 
arrives at this conclusion by believing the 
plaintiff as to the date of her invention, or 
by disbelieving the witnesses against her 
who testified to the protectors which they 
had seen as early as 1864. One or the other 
he must have done. 

The patent, now produced, cannot be disbe- 
lieved, and therefore, on this point, I am 
obliged to decide whether the plaintiff has 
proved what she undertakes to prove con- 
cerning the date of her invention. It is an 
embarrassing question. Very few pei*sons 
were likely to know of the plaintiff's alleged 
protectors, made in 1861-2 because they were 
used only by herself, and there is no pre- 
tence of any public use or sale. It is prob- 
ably impossible, at this time, to support, or 
to contradict, the plaintiff's own statement 
by direct testimony. There is, however, noth- 
ing in it which is improbable, and no con- 
tradictions or circumstances are proved to 
bring it into doubt, excepting the time which 
was permitted to pass before the patent was 
applied for, and that delay is plausibly ex- 
plained. I think it more probable that Judge 
Shepley, in deciding for the plaintiff, consid- 
ered her evidence on this point to be true, 
than that he discredited the considerable 
body of proof tending to show an anticipa- 
tion by others. 

Mr, Leggett, commissioner of patents, ex- 
pressed the opinion that the plaintiff's inven- 
tion was made in 1861 (Macdonald v. Chase, 
6 O. G. 359); and I am of the same opinion. 
The DeForest invention, therefore, was later 
than that of the plaintiff. 

Decree to stand. 

[For other cases involving this patent, see 
note to MacDonald v. Blackmer, Case No. 8,758.] 



Case No. 8,758. 

MACDONALD v. BLACKMER et al. 

[9 O. G. 746.] 

Circuit Court, D. Massachusetts. April 4, 
1876. 

Patents— Skikt Piiotectoh — ^Infbingemest. 

The patent of plaintiff sustained, and decree 
for injunction and account against defendants. 
No legal principles involving construction of pat- 
ent law involvai, in the opinion of the court. 
[Cited in Macdonald v. Shepard, Case No. 8,- 
767; Macdonald v. Sidenberg. Id. 8,768; 
Macdonald v. Shepard, 4 Fed. 229.] 
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[This was a bill in equity l>y Helen Marie 
Macdonald against S. M. Bladfemer and oth- 
ers for the alleged infringement of patent 
No, 155,534, granted to H. M. Macdonald, 
September 29, 1874.] 

George E. Betton, for complainant ■ 
Browne & Holmes, for defendants. 

SHEPLEY, Circuit Judge. Since the dis- 
claimer, which was filed before the date of 
the bill in this case, the claim of the com- 
plainant is limited to that only which was 
described in the specification of her patent- 
viz., "as a new article of manufacture, a 
skirt-protector, having a fluted or plated bor- 
der bound with or composed of enameled, 
cloth or other water-proof material." I see 
no reason to doubt that she was the first and 
original inventor of this article, as distin- 
guished from a skirt-facing, which is an en- 
tirely different article, and from a skirt-pro- 
tector, which being made of wigan or sim- 
ilar material, was substantially useless for 
the purpose, as compared with the complain- 
ant's invention. 

Decree for injunction and account, as 
prayed for in the bill. 

[NOTE. Upon petition of respondents, a re- 
hearing was granted, and they were permitted 
to file a supplemental answer. The decree was 
not set aside, but the fact of the patent and the 
evidence thereto necessary were permitted to be 
introduced. Upon the original papers, supple- 
mental answer, and evidence, the case was 
again heard, and the decree for plaintiff allowed 
to stand. Case No. 8,757.] 

[For other cases involving this patent, see 
Macdonald v. Shepard, 4 Fed. 229, 10 Fed. 919, 
and Case No. 8,767; Macdonald v. Sidenherg, 
Id. 8,768.] 



Case l^o. 8,759. 

McDonald et al. v. The OABOT. 

[Newb. 348.] i 

District Court, D. Louisiana. Nov., 1844. 

Attorset and Client— Proctor— Suit for Fees 
— Settlement by Parties inter Se. 

1. A suit by a proctor in the admiralty for his 
costs or fees, is a familiar proceeding in the ad- 
miralty tribunals both in this country and in 
Engiand. 

2. Where wages due from a master to the sea- 
men, are seized under a process of garnishment 
from a local court in the hands of the former, at 
the very time that a suit for a penally and wages 
brought by those seamen against the master, is 
pending in the United States district court sit- 
ting as a court of admiralty, it is the duty of the 
master not to pay over the money before the ex- 
piration of the legal delay for the return of the 
garnishment, without the knowledge of the proc- 
tors in the admiralty suit A payment under 
such circumstances will render the master re- 
sponsible for the costs of the opposing proctor, 
if the latter has thus been prevented from receiv- 
ing them from his own clients in the ordinary, 
way. 

3. Negotiations for the adjustment of a suit 
in admiralty should be conducted in lie presence 
of the proctors of the parties, as they have a per- 

1 [Reported by John S. Newberry, Esq.] 



sonal and legal weight and a direct responsibili- 
ty to the court 

In admiralty. 

McOALEB, District Judge. The libel in 
this ease was filed on behalf of a portion of 
the crew of the ship Cabot, claiming from 
the captain of said ship the penalty which 
they allege he had incurred, in consequence 
of putting them on a short allowance of pro- 
visions on the voyage from Bieppe and Bor- 
deaux to the port of New Orleans. The 
amount claimed is §144. Three of the libel- 
ants, Alexander Gent, George Coffin and 
James Frost, also claim the sum of $198 as 
wages, which they allege to be due. The 
claim for the penalty for being subjected to 
a short allowance of provisions, is based upon 
the provisions of the act of congress of July 
20, 1790, § 9 [1 Stat. 135], being an "Act 
for the government and regulation of sea- 
men in the merchant service." I have atten- 
tively examined the testimony taken before 
the commissioner and introduced in evidence 
oa the trial of the cause, and can find no just 
grounds for sustaining the first allegation of 
the libel. The testimony of McDonald, who 
was examined before the court, shows that 
on the voyage from Bordeaux to this port 
the crew were put on a short allowance of 
meat: that they did not have for a whole 
day more than enough for one meal; but 
that they did not trouble themselves to see 
to the weighing of the meat, and supposes 
that if they had tried they could have got 
more: that for eight or. ten days before they 
arrived at the port of New Orleans, they 
had no meat, because not being able to get 
enough they did not trouble themselves to 
get any. This evidence is entirely disproved 
by the concurrent testimony of the first and 
second mate and the steward of the ship. 
They show that the ship had on board an 
abundance of provisions, more than sufficient 
for the passengers and crew: that the crew 
were put on an allowance of meat but not 
on short allowance, each man having been 
allowed a pound and a half per day, which 
is the usual allowance. I shall, therefore,dIs- 
miss without further comment this part of 
the case, and shall now proceed to the main 
question at issue. The wages demanded by 
the libelants, or so much thereof as were 
really due, have been paid by the master 
after the libel was filed, out of court, and 
out of the presence and without the knowl- 
edge of the proctor who brought the action. 
This suit is now prosecuted by that proctor 
for the recovery of his costs. It is a pro- 
ceeding familiar to the admiralty tribunals 
of this country and in England. 

In this case, it appears from the evidence, 
that the wages due from the master to the 
libelants, were seized in the hands of the 
former under a garnishment from one of the 
associate city courts of this city. Immediate- 
ly on the institution of the suit in that court 
against the libelants, they confessed judg- 
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ment. The master, upon receiving the gar- 
nishment, acknowledged himself indebted to 
the seamen for wages. The seiTice of the 
garnishment was made on the 7th instant. 
On the afternoon of the 8th instant the 
money was paid to the deputy marshal of 
the city court, in the presence and with the 
approbation of the defendants in the suit, 
who are also the libelants in the present ac- 
tion. On the 7th instant the libel in the case 
was filed, and on the morning of the 8th it 
was served on the master. It was therefore 
in his hands at the time he paid the money 
under the garnishment, and he cannot plead 
ignorance of the fact that the libel was filed; 
and with a copy of it in his hands, he was 
not justified in taking for true the repre- 
sentations of the libelants, that they had not 
libeled the ship. He was not bound to an- 
swer the garnishment until two days after 
he received it; that he was bound to pay 
the money, will hardly be doubted. The sei- 
zure from the city court had created a lien 
on the amount of wages in his hands which 
he was bound to satisfy. It was his duty, 
however, instead of paying the money at the 
solicitation of the libelants in such unneces- 
sary haste and under circumstances most sus- 
picious, to have communicated the intelli- 
gence of the seizure to their proctor to ena- 
ble him to take such measures against his 
clients as would save him against an evi- 
dent attempt to defraud him out of a com- 
pensation for his^ professional services, and 
to render him liable for the costs of a pro- 
ceeding which had been instituted at their 
request and for their benefit. The conduct 
of tliis master does not seem to have been 
characterized by that candor which was due 
to the court, to say nothing of the proctor of 
the libelants. Instead of bringing to the no- 
tice of the court the fact of the seizure and 
the payment of the wages under it, a rule is 
taken by his proctor on the 11th instant 
(three days after the payment of the money 
to the libelants, and after they had embark- 
ed for a northern port), for them (the libel- 
ants) to show cause, on the 13th instant, why 
they should not furnish security for costs, 
or have their libel dismissed. This proceed- 
ing can be regarded as little less than a 
mere mockery, when we remember that it 
was within the knowledge of the master that 
the means by which the libelants could alone 
answer the rule had been paid by himself, 
under an order of court to satisfy a debt or 
a pretended debt due by them. 

I am clearly of the opinion that the settle- 
ment of this suit out of the presence and 
without the knowledge of the proctors, was 
entirely irregular. It was the opinion of 
Lord Stowell, expressed in the case of The 
Frederick, 1 Hagg. Adm. 220, that negotia- 
tions for an adjustment of a suit should be 



conducted in the presence of the proctors for 
the parties, as they have a personal and legal 
weight, and a direct responsibility to the 
court This principle has been sanctioned 
by the highest admiralty tribunal in this 
country, and its maintenance is regarded as 
indispensably necessary to prevent those de- 
ceptions which are commonly practiced upon 
ignorant seamen, and which they, in turn, 
are but too apt to practice upon their proc- 
tors and upon the officers of court, with the 
view of avoiding the payment of costs. It 
is the duty of the court, and it should be the 
mutual care of the opposing proctors, to pre- 
serve the dignity of the profession, by dis- 
countenancing everything which is calculat- 
ed to subject its members to the chance of 
becoming the dupes of designing litigants. 
While I have no hesitation in giving them 
the aid of the principle of law now invoked, 
to protect them from injury in all cases 
where proper caution is observed in the in- 
stitution of suits, which, in their apprehen- 
sion, are just and proper, I shall feel as little 
hesitation in making them suffer the conse- 
quences of pennitting themselves to become 
the instruments of promoting frivolous liti- 
gation, or gratifying a spirit of malignity and 
oppression. The proctor in tliis case has 
proved that he rendered services to the libel- 
ants. His compensation for those services 
has been defeated by the settlement of the 
case out of court without his knowledge. He 
has, however, failed to prove the value of 
those services, and I am unwilling to assume 
the province of putting an estimate upon 
them. Instead of referring the case to a com- 
missioner for the purpose of taking proof 
upon the subject, and thereby subjecting the 
parties to additional expense and trouble, I 
will venture to fix a compensation subject 
to the approval or disapproval of the re- 
spondent. Should he ol>ject to tne amount 
upon the ground of its being too large, I 
will order specific proof to be made. I will 
fix the amount at ?25, exclusive of the tax 
fee allowed by law. This amount, together 
with the costs of court, I order to be paid 
by the respondent. 
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Case No. 8,761. 
McDonald v. magruder. 

[3 Granch, 0. O. 29S.] i 

Circuit Court, District of Columbia. May 
Term, 1828. 

Contribution — Accosimodation Paper — Scre- 

TIES. 

The indorsers of accommodation paper are to 
be considered as joint sureties, and liable to con- 
tribution. 

Assumpsit by the last indorser against his 
immediate indorser of S. Turner's note, dated 
15th Octoher, 1823, for §150 at 60 days, pay- 
able to the defendant [George B. Magruder] 
at the Bank of the Metropolis, where it was 
discounted for the accommodation of Turner. 
The plaintiff [John G. McDonald], being the 
last indorser, put his Initials to these words, 
at one comer of the note,"Credit the drawer." 
The note not having been paid by the maker, 
was taken up by the plaintiff, who brought 
this suit against the first indorser. The plain- 
tiff and the maker of the note were both 
clerks in the office of the secretary of the 
senate. The cause was tried at December 
term, 1825. 

The counsel for the defendant contended 
that, as no consideration passed between 
these indorsers, the plaintiff could only re- 
cover upon the principle that joint sureties 
were liable to contribution. That the words 
"credit the drawer" were evidence that the 
indorsers were to be considered as jpint sure- 
ties. 

Mr. "Wallach, for plaintiff, prayed the court 
to instruct the jury that these words were 
not evidence that the plaintiff and defendant 
had jointly agi'eed to become indorsers for 
the accommodation of Turner; which in- 
struction THE COURT (aiORSELIi, Circuit 
Judge, absent) refused to give, and the jury 
found a verdict for the plaintiff for only half 
the amount of the note. 

Mr. Wallach moved for a new trial, on the 
ground that the court erred in the refusal of 
the instruction. 

But THE COURT (MORSELL, Circuit 
Judge, absent) refused the new ti-ial. They 
thought the memorandum was evidence that 
the plaintiff never paid the defendant any 
thing for the note, and therefore the plaintiff 
could recover nothing from the defendant un- 
less upon the ground that the defendant had 
agreed to become joint surety with the plain- 
tiff; and that the jury 'did right in finding a 
verdict for only half of the amount of the 
note. 

But see Magruder v. McDonald [Case No. 
8,9G5]. 
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1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mcdonald v. moore. 

[Reversing Case No. 8,763, so far as that de- 
cree directed the payment of the judgment of 
M., T. & Co., and the costs of the sheriff on the 
execution, and affirming it in all other respects. 
Nowhere reported; opinion not now accessible.] 
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MACDONALD v. MOORE et al. 

[8 Ben. 579; 1 Abb. N. C. 53; 23 Int. Rev. Rec. 

25; 3 N. Y. Wkly. Dig. 461; 15 N. B. 

R. 26; 24 Pittsb. Leg. J. 83.] i 

District Court, S. D. New York. Dec. 9, 1876.2 

Void Convetance — General Assigenment — Lien 
— ^Levt— Costs. 

1. On December 28th, 1875, S., being insol- 
vent, made a general assignment of his property 
to M., in trust to pay creditors v/ithout prefer- 
ence. M. took possession of the property, which 
consisted of a stock of goods. On January 4tli, 
1876, the firm of M. T. & Co. recovered a judg- 
ment in a state court against S., and issued ex- 
ecution to the sheriff, whose deputy, on that day, 
went to the store where the stock of goods was, 
and found it locked so that he could not effect an 
entrance, but, having obtained a ladder, he got 
up and looked through an open window into- the 
store and saw that there were goods there, and 
made a memorandum on the back of the execu- 
tion that he had levied on the stock and fixtures 
in the store. On January 7fh, the sheriff, hav- 
ing received a bond of indemnity, broke into tiie 
store and took possession of lie goods. On 
January 5th a petition in bankruptcy was filed 
against S., on which he was adjudged a bankrupt 
on the 17th, and, an assignee in bankruptcy hav- 
ing been appointed, a bill in equity was filed by 
him against S. and M. and M. T. & Co. and the 
sheriff, to recover the property or its proceeds. 
In that suit a receiver was appointed, to whom 
the sheriff delivered the property and who sold it 
and held the proceeds subject to the decree of tlie 
court. JL, in his answer, consented to relin- 
quish his trust on being paid his disbursements 
and expenses. M, T. & Co. insisted upon their 
right to have the property applied on their execu- 
tion: Meld, that the assignment by S. to M. was 
made when S. was insolvent and had the neces- 
sary result of preventing the property from com- 
ing to any assignee in bankruptcy of S. who 
should be appointed, and must be held to have 
been made by S. with that view. 

[Cited in Piatt v. Preston, Case No. 11,219.] 

2. M. had reasonable cause to believe that S. 
was insolvent and must be held to have known 
that S. made the assignment with such view. 
The assignment, therefore, must be set aside. 

[Cited in Wehl v. Wald, 3 Fed. 93.] 

3. The assignment, being declared void from 
tiie time when it was. made, could not prevent M. 
T, & Co. from acquiring rights against tiie projh 
erty of S. by the proceedings which they took. 

4. The judgment and execution of M. T. & Co. 
were valid, and the acts of the sheriff under the 
execution constituted an actual levy on the goods, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission. 24 Pittsb. Leg. J. 83, contains 
only a partial report.] 

2 [Reversed in part and affirmed in part by the 
circuit court. Case unreported.] 
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the lien of which would have precedence of the 
claim of the plaintiff. 
[Cited in Re Beisenthal, Case No. 1,236. Cit- 
ed, but not followed, in Ee Steele, Id. 13,- 
345; Re "Walker, Id. 17,063.] 

5. The sheriff must be paid his poundage, levy 
fees and keeper's fees; that M. must be paid his 
disbursements, made before the sheriff took the 
goods, and §300 to cover his own services and 
those of his counsel; the costs of M. T. & Co. 
and of the plaintiff must be paid out of the fund; 
the amount of ''the judgment of M. T. & Co., 
with interest, must be paid to them; and the re- 
mainder must be paid to the plaintiff. 

[Cited in Re Kurth. Case No. 7,948; Wald v. 
Wehl, 6 Fed. 169.] 

[This was an action by Robert Macdonald, 
assignee in bankruptcy of David Solinger, 
against William T. Moore and others.] 

Dunne & Carr, for plaintiff. 

A. Blumensteil, for Mayer. 

J. S. Smith, for the sheriff. 

J. H. Hull, for Moore, Tingue & Co. 

BLATCHFORD, District Judge. On the 
28th of December, 1875, David Solinger, be- 
ing insolvent, made a general assignment, 
under the laws of the state of New York, of 
all his property, to the defendant Mayer, in 
trust to pay his creditors, share and share 
alike. Mayer accepted the trust, and took 
possession of the property on the said day, 
and complied with the statute as to filing a 
bond and an inventory. The property con- 
sisted of a stock of dry goods in a retail store 
in the city of New York. On the 4th of Jan- 
uary, 1876, the defendants Moore, Tingue & 
Co. recovered a judgment In a state court 
against Solinger for $1,508.38, and on the 
same day an execution thereon was issued to 
the sheriff, who is a defendant in this suit, 
and placed in his hands. On the 5th of Jan- 
uary, 1876, a petition in bankruptcy was filed 
against Solinger, whereon, he was adjudged 
a bankrupt on the 17th of January. The 
plaintiff was chosen assignee in bankruptcy, 
and an assignment was made to him by the 
register on the 16th of February following. 
The plaintiff in his bill claims that he has a 
title to the property which was embraced in 
the assignment to Mayer, superior to the 
claims of Mayer and of Moore, Tingue & Co. 
and of the sheriff; that the assignment to 
Mayer was made in fraud of the bankniptey 
act; and that the property or its proceeds 
ought to go to the plaintiff, as assignee in 
bankruptcy, free and clear of the claims of 
all the defendants. 

Mayer, in his answer, expresses his willing- 
ness to relinquish his trust, in favor of the 
plaintiff, on being repaid his disbursements 
for counsel fees and other expenses in ad- 
ministering his trust, and his commissions 
thereunder. Moore, Tingue & Co., in their 
answer, insist upon their right to have the 
property applied on their execution as 
against Mayer and the plaintiff. The sheriff, 
in his answer, insists on his claim to the prop- 
erty under a lien acquired by virtue of a levy 
thereon under said execution. 



The assignment to Mayer must be held to 
have been invalid as against the rights of the 
plaintiff under the bankruptcy act [of 1867 
(14 Stat. 517)], although it was an assign- 
ment in trust for creditors without prefer- 
ence. It was made when Solinger was in- 
solvent, and it had the necessai-y result of 
preventing the property from coming to any 
assignee in bankruptcy of Solinger who 
should be appointed, and of preventing such 
property from being distributed under the 
banki-uptcy act in any proceedings in bank- 
ruptcy instituted against Solinger, and, there- 
fore, it must -be held to have been made by 
Solinger with such view, inasmuch as it was 
made by his affirmative action and could not 
have been made without such action. Mayer 
had reasonable cause to believe Solinger to 
be insolvent, and must be held to have 
known that Solinger made the assignment 
with such view, because he must be held to 
the knowledge that the making of the assign- 
ment would have the necessary result above 
mentioned. The assignment was made with- 
in three months before the filing of the pe- 
tition in bankruptcy against Solinger. The 
question whether a general assignment in 
trust for creditors, without preferences, un- 
der a state law, is void under the bankniptey 
act, is elaborately discussed by Judge Em- 
mons in the recent case of Globe Ins. Go. v. 
Cleveland Ins. Co. [Case No. 5,486], in the 
circuit court 'Of the United States for the 
Northern' district of Ohio, and the decision is 
that it is void. That has always been the 
law in this circuit. 

The assignment to Mayer being set aside, 
the question arises as to whether the prop- 
erty is subject to a lien under the execution 
in favor of Moore, Tingue & Co., as against 
the assignee in bankruptcy. There is noth- 
ing to impeach the validity of the judgment 
and execution. Under the law as settled in 
the ease of Wilson v. City Bank, 17 Wall. [84 
U. S.] 473, Vanderhoof v. City Bank of St. 
Paul [Case No. 16,842], s it is not to be in- 
ferred from the mere fact that a debtor re- 
mains passive and suffers a judgment to be 
obtained against him and an execution there- 
on to be levied on his property, that he has 
any view therein to thereby give a preference 
to the creditor obtaining the judgment and 
issuing the execution and causing the prop- 
erty to be taken thereunder. If there be 
nothing more than such passive non-resist- 
ance by the debtor, there is nothing inhib- 
ited by the bankruptcy act, however much 
the creditor may have intended to secure a 
preference over other creditors in the case of 
a debtor known to him to be insolvent, and 
however successful he may have been in se- 
curing such preference. 

On the same day on. which the execution 
was delivered to the sheriff, the 4th of Jan- 
uary, a deputy of the sheriff went with the 
execution to the store of Solinger, in which 

s [From 15 N. B. R. 26.] 
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was tbe property which had been assigned 
to Mayer, and of which Mayer then had pos- 
session, and, landing it shut up and locked, 
endeavored in vain to effect an entrance into 
it. He then obtained a ladder, and, by the 
use of that, loolced through an open fan win- 
dow over the door, into the store, there being 
no person inside, and saw that there were 
goods there, and then made a memorandum 
on the back of the execution, in pencil, in 
these words: "Jan'y 4th, levied upon stock 
and fixtures at 328 Bleecker St.," that being 
the store in question. From the 4th of Jan- 
uary to the 7th, some one acting for the 
sheriff watched the store, on the outside, to 
see that no goods were removed, and, on the 
7th, the sheriff, having received a bond of in- 
demnity from the judgment creditors, broke 
into the store and took possession of the 
goods. 

It is contended, for the plaintiff, that no lien 
could be or was obtained by Moore, Tingue & 
Co., under their execution, because the goods 
had ceased to be the property of Solinger, 
and the title to them, subject to be defeated 
under the bankruptcy act, had passed to 
Mayer, by a valid assignment, before the ex- 
ecution was issued, and that then the pro- 
ceedings in bankruptcy intervened, so that 
the execution never became operative against 
the goods, and that, when the assignment is 
set aside, the goods must pass to the plaintiff 
free from any lien or claim under the execu- 
tion. This view is not sound. When the as- 
signment is set aside, it becomes void from 
the time it was made, as against all persons 
who, after the time it was made, took steps 
to acquire rights against the property em- 
braced in it, as still the property of Solinger, 
and who, but for the obtainment of the as- 
signment, would have secured and enjoyed 
such rights free from any obstruction. Such 
rights arrange themselves in order according 
to their priorities in point of time. This prin- 
ciple applies equally to rights under the bank- 
ruptcy act and to rights under the state laws. 
Nor is this principle inconsistent with the 
other principle, that, if the assignment is 
valid except as made invalid by some provi- 
sion of the bankruptcy act, all acts done un- 
der it in good faith and without notice that 
proceedings in bankruptcy have been taken, 
are to be upheld. 

As between Moore, Tingue & Co. and Sol- 
inger, the execution of the former bound the 
goods of the latter from the time the execu- 
tion was placed in the hands of the sheriff. 
The assignee in bankruptcy acquired no 
rights, in that respect, as against Moore, 
Tingue & Co., which Solinger did not possess. 
The assignee in banlcruptey does not occupy 
the position of a bona fide purchaser. But, 
even if he did, I think what was done by the 
sherift''s deputy on the 4th of Januaiy, in re- 
spect of the goods, constituted an actual levy 
on them. As the rights of the assignee in 
bankruptcy relate back only to the 5th of 
January, when the petition in bankruptcy 
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was filed, it follows that the goods were sub- 
ject to the lien of the execution when that 
petition was filed, and that such lien has 
precedence of the claim of the plaintiff. 

After this suit was brought, a receiver of 
the goods in question was appointed in It by 
this court, and the goods were delivered by 
the sheriff to the receiver, and the receiver, 
by order of this court, sold them at public 
auction. The net proceeds, ?3,783.93, are now 
in this court to the credit of this suit. 

The sheriff claims to be paid the sum of 
?246.66 for poundage, levy fees aad keeper's 
fees. This amount does not seem to be ob- 
jected to by any of the parties, but, if it is, 
it may be further inquired into. Otherwise 
it will be allowed, and the sheriff will be al- 
lowed his costs of this suit, to be paid out of 
the fund. 

Mayer was in possession of the goods for 
ten days. Then the sheriff took them from 
Mm. Mayer will be allowed the disburse- 
ments he made before the sheriff took the 
goods, $147.50, and the sum of $300 to cover 
his own services and those of his counsel. 
As between Mayer and the plaintiff, no costs 
of this suit are allowed to either as against 
the other. 

The costs of Moore, Tingue & Co. in this 
suit will be paid out of the fund, and so will 
the costs of the plaintiff. The amount of the 
judgment of Moore, Tingue & Co., with in- 
terest, will be paid, and the remainder of the 
fund, after the above-named payments are 
made, will be paid to the plaintiff, tb be held 
and administered by him as assignee in bank- 
ruptcy. 

NOTE. This decision was reversed by the 
circuit court, on appeal, July 1st, 1S7S. so far 
ff V^^F^9?^^ ^^ payment of the judgment of 
M. T. & Co. and the costs of the sheriff on the 
execution, and was affirmed in all other respects. 
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McDONAIiD v. ORVIS. 

[5 Biss. 183.] 1 

Circuit Court, N. D. Illinois. Oct., 1870. 

Pleading— Demurrer — Wihtten- Ixstrojibnt— 

Change by Orai^ Testimony— Uxoertainty 

— Gexeral, Issue Pleaded. 

• 1; -^^Plea that the written contract set forth 
m the declaration is not the contract made by the 
parties, but is a fraud upon the defendant, is 
bad on demurrer; it is an attempt to diange a 
written contract by oral testimony, and is also 
bad for uncertainty. 

2. Where the general issue has been pleaded, 
a demurrer to a special plea cannot be carried 
back to the declaration. Having tendered an is- 
sue of fact, the defendant cannot claim the ben- 
efit of a demurrer. 

Demurrer by plaintiff [Angus McDonald] 
to the last plea filed by the defendant [Frank- 

1 [Reported by Josiah H. Bissell, Esq., and 
here repnuted by permission.] -i » "" 
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l!n K. Orvis], and setting up, in substance, 
that tlie contract, a written one, declared up- 
on was subsequently changed or another con- 
tract entered into between the same parties. 
It reads,, "avers that the said last-mentioned 
contract, "as set foi-th in the declaration, does 
not set forth the conti-act as made between 
the parties, but that the same was drawn- 
up by the plaintiff and is a fraud upon the 
rights of the defendant." 

Waite & Clarke, for plaintifE. 
J. B. Bradwell, for defendant. 

BLODGETT, District Judge. This plea 
amounts to an averment that the written con- 
tract, or the modification of the original con- 
tract, which is set up in plaintifE's declara- 
tion is not the tme contmct made between 
the parties, but that it is a fraud upon the 

defendant. ^ ^ j., 4. 

I cannot conceive that an averment of that 
kind would allow the introduction of any 
testimony such as would sustain the aver- 
ment on a trial of the cause at law. It is, m 
substance, an attempt to modify or change a 
written contract by parol testimony. The 
preceding plea avers that the contract was 
different from what is set up in the declara- 
tion, and concludes with this proposition to 
offer parol evidence to show wherein it dif- 
fers. I think the demurrer to the plea is weU 
taken, not only for this cause, but for the 
cause of want of certainty in the plea itself 
in not stating wherein it is different. I do 
not think there is enough certainty m the 
plea, even if it did not seek to change a writ- 
ten contract by parol evidence. 

But it is answered on the part of the de- 
fendant that a bad plea is a good ajid suf- 
ficient answer to a bad declaration, which I 
undei-stand, of course, to refer to a well- 
known rule of pleading, that a demurrer, 
when taken to a plea, may be made to reach 
back to the declaration or pleading where the 
first defect originated; and under many cir- 
cumstances that rule is applied, but in this 
case the declaration contains two counts— a 
special count on a special promise, and the 
common counts. The plea pui-ports to answer 
the entire declaration, and of coui-se if a gen- 
eral demurrer had been introduced to the 
whole declaration, the demurrer would have 
to be overruled, because there is one good 
count in the declaration, the common counts 
for goods sold and delivered, money lent, &c. 
There is also an exception to the rule con- 
tended for by the defendant's counsel, which 
is well recognized, viz.: that a demurrer can- 
not be carried back to the declaration if the 
general issue has been pleaded; because if 
it shoxild, it would enable a party, after hav- 
ing tendered an issue of fact on the declara- 
tion, to raise an issue of law by putting in a 
bad plea. If a party wishes to demur to the 
declaration, he must do it before he tenders 
an issue of fact. The proposition is un- 
doubtedly sound where there is not an issue 
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of fact made, but here, inasmuch as the de- 
murrer is general, if can-ied back, the declara- 
tion, as a whole, would be sustained, be- 
cause it has one good count, and because the 
defendant has already made an issue of fact 
on the declamtion. 
The demurrer must be sustained. 



McDonald, The (page v.). See Case No. 
11,239. 

Mcdonald. The (POAG v.). See Cases 
Nos. 11,238 and 11,239. 

McDonald (pool v.). See Case No. 11,268. 



Case I3"o. 8,765. 
McDonald v. rbnnel et ai. 

[21 Law Rep. 157.] 

District Court, D. Massachusetts. May Term, 
1858. 

Practice in Admiralty— Default of Gabsisiieb 
— CoMPULSORT Process— Answer. 

1. On default of one summoned as garnishee in 
admiraltv, the libellant is not entitled to execu- 
tion in personam against him. The thirty-sev- 
erth ruJe of the supreme court provides for com- 
pulsory process only to compel the garnishee to 
answer. 

2. After such default the garnishee is not en- 
titied as of right to put in an answer, except to 
state facts which have occurred since the de- 
fault. 

3. Such answer may he allowed in the discre- 
tion of the court, and in this case was so allowed, 
on condition that the libellant might take issue 
upon it, and that the garnishee should stipulate 
with sureties to pay whatever the court should 
allow. 

In admiralty. 

C. G. Thomas, for libellant. 

Codman & Johnson, for garnishee. 

SPIIAGUE, District Judge. This suit, and 
four others of a similar character, were 
brought against the captain of a ship, and 
the owner was summoned as garnishee. The 
garnishee appeai-ed by counsel, but made no 
answer, and execution was awarded against 
him in the usual form, on application of the 
libellant, with affidavits that the garnishee 
had admitted that he held funds belonging 
to the respondent. Thereupon the garnishee 
came and moved a supersedeas, and that he 
might be permitted to answer and deny his 
liability as garnishee. The libellant claims 
that he is entitled to execution in personam 
against the garnishee, and that the latter 
cannot, after his default, be allowed to show 
a want of funds. A stay of execution was 
awarded, and a hearing has been had on 
these questions. 

1. The garnishee process is not derived 
from the custom of London, nor from local 
legislation, but is a remedy in admiralty, 
standing on its own grounds. The custom of 
London and the trustee process are some- 
what analogous, and so far as the analogy 
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holds, we may derive some aid from the 
practice under them. 

But we must be governed here by the rules of 
the supreme covu't of the United States, which 
are founded on the legislation of congress 
and the general admiralty law. and it is only 
where these fail that aid can be sought in 
other quarters. 

There are two rules of the supreme court 
which refer to this process, the second and 
the thirty-seventh; the latter of which is 
alone applicable to the present case. It pro- 
vides that the garnishee shall be required 
to answer as to funds of the defendant in 
his bands, and also to such interrogatories 
concerning them as the libellant may pro- 
pound, "and if he shall refuse or neglect to 
do so, tlie court may awax'd compulsory pro- 
cess in personam against him." If he ad- 
mit funds, he shall hold them liable to an- 
swer the exigency of the suit. The libellant 
contends that under this rule he is entitled 
to execution in personam against the gar- 
nishee. I do not think so. The rule only 
means that compulsory process will issue to 
compel the garnishee to answer, not to pay 
the debt, and therefore he is not subject to 
execution. The libel itself only claims the 
effects of the respondent in the garnishee's 
hands, and the libellant can have nd more 
than he claimed. 

2. The garnishee's motion to be allowed to 
answer, is put forward, first, as a matter 
of right, and second, as addressed to the dis- 
cretion of the court. 

He claims its allowance of right: 

(1.) On the ground that execution cannot 
issue until an answer has been made; be- 
cause the thirty-seventh rule of the supreme 
court allows compulsory process to obtain an 
answer, and this, is useless if the libellant 
can proceed without an answer. For why 
allow compulsory process to obtain an an- 
swer, if execution may be awarded on de- 
fault? But a default does not necessarily 
give all the effect of a disclosure. Execu- 
tion is not usually awarded without some 
evidence of a debt due the respondent, and 
cases may be supposed where no debt could 
be proved without the evidence of the gar- 
nishee himself. The existence of such a rule, 
therefore, is not enough foundation for the 
doctrine contended for by the garnishee. 

(2.) He claims that on his refusal to pay 
the execution and a summons to show cause, 
he may of right put in an answer.' But I do 
not think this can be allowed in admiralty, 
though perhaps it might in the state courts 
undei' sci. fa, against a tnistee. He has been 
once ordered to make answer and has re- 
fused. He cannot be allowed a second op- 
portunity to state the very same facts. If 
any facts had occurred since his default, he 
might show them; but he cannot put in the 
very same answer which he might have giv- 
en before. As matter of right, therefore, 
the garnishee's motion must fail. 

But he also addresses it to the discretion 



of the court. The libellant put in affidavits 
that the gai'nishee admitted funds when the 
suit was begun, and afterwards admitted 
specific amounts. The garnishee now pre- 
sents afiSdavito that no such admissions were 
made, and tliat he only said he was uncer- 
tain whether he owed the respondent or not. 
He also offers affidavits that the libelant's 
counsel told him that the matter could be 
adjusted without his going into court, and 
the libellant offers counter affidavits. 

Under these ch-cumstanees, I shaU allow 
the answer; but with the condition that the 
libellant may take issue upon it, and that the 
garnishee shall put in stipulations with sure- 
ties to pay whatever the court shall allow. 



McDonald (ROBBINS v.). See Case No. 
11.884. 



Case No. 8,766. 

MAODONALD v. SAGINAW VAL. & ST. 
L. R. CO. 

[2 Am. Law T. Rep. (N. S.) 29.] 

Circuit Court, E, D. Sliehigun, Nov., 1874. 

Reference— Repoktixg Testimoxt— Bill of Ex- 
ceptions — Railroad Constrdctiom Con- 
tracts— Dasiages. 
[1. The Michigan referee law (Comp. La\>'s, 
c. 186) makes i\o provision for preserving or re- 
porting the testimony, and the only way in which 
it can be got before the court is by exceptions to 
its admissibility, or to lie finding of facts, and 
then having it, or so much of it as may be neces- 
sary to show the pertinency of the exceptions, 
embodied in a bill of exceptions, duly settled' and 
certified by the referee. Therefore, testimony 
merely filed with the report without any bill of 
exceptions, cannot he considered, and the excep- 
tions to tile report must be determined solely 
upon the facts as found therein.] 

[2, A railroad construction contract provided 
that, if the constructor failed for 10 days to in- 
crease his force after being notified by the com- 
pany's engineer to do so, the latter might put 
on a force of its own, or relet the job, and charge 
the expense, if any, to the contractor. Meld 
that, in case of such failure, the company's only 
remedy was to pursue the course thus pointed 
out; and having in fact put on a force of its own, 
and been allowed the full expense thereof, it had 
no right to receive additional damages.] 

[This was an action at law by MacDonald 
against the Saginaw Valley & St Louis Rail- 
road Company to recover for work and labor 
done and materials furnished under a con- 
tract. Heard on exceptions to the report of 
a referee.] 

The declaration consists of the common 
counts for goods, wares, and merchandise 
sold and delivered, work and labor done, and 
materials furnished, and money due on ac- 
count stated. The defendant's notice of de- 
fence under the general issue sets up thai 
the goods, wares, and merchandise, work 
and labor, materials and money, constituting 
plaintiff's claim as set up in his declaration, 
were sold and delivered, done, furnished, and 
paid out by the plaintiff in part performance 
by him of an agreement in writing between 
the parties for the construction by the plain- 
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tifE of defendant's railroad, whicli contract 
is fully set out in the notice. The defendant 
then alleges non-performauce on the part of 
the platntifiC in not completing the work by 
the time specified in the contract, in aban- 
doning the Tvork while a lai-ge portion of it 
remained undone, and in doing what was done 
in an unworkmanlike, negligent, and imper- 
fect manner, to defendant's damage a speci- 
fied amount; which damage, in addition to 
fifteen per cent, of estimates of work, &c., 
claimed to be provided for in the contract as 
stipulated damages, the defendant claims to 
recoup against plaintiff's claim to the 
amount thereof, and asks for a judgment for 
the balance in his favor. The notice also al- 
leges several matters by way of set-off. The 
issue thus joined was referred by consent to 
Hon. Sanford M. Green, under chapter 186 
of the Compiled Laws of Michigan, and the 
referee has made and filed his report. No ex- 
ceptions appear to have been taken before 
the referee, and there is no bill of exceptions 
accompanymg his report. After the filing of 
the report, however, exceptions to the conclu- 
sions of law stated in the report were filed 
in behalf of defendant. The exceptions ap- 
pear in the opinion of the court. The ref- 
eree's conclusions of law stated in the report 
as deductions from the facts found by him, 
which are also stated, are: First, that the 
plaintiff is entitled to have allowed to him as 
a just claim against the defendant the sev- 
eral items specified, amounting in the aggre- 
gate to §54,480.20, subject, however, and sub- 
ject only, to deductions for several specified 
items, amounting in the aggregate to $41,- 
C38.72, leaving a balance due the plaintiff at 
the time of the commencement of the suit of 
$12,874.28, which last mentioned sum, to- 
gether with ?1,236.59 for interest thereon 
from December 2G, 1872, to May 11, 1874, 
making in all ?14,083.87, the plaintiff is enti- 
tled to recover of the defendant as his dam- 
ages in this action; second, that the defend- 
ant is not entitled to recoup for or on account 
of damages for any non-performance on the 
part of the plaintiff. 

Theo. Romeyn, for exceptions. 

O. F. Wisner, contra. 

LONGYBAR, District Judge. Several of* 
the exceptions appear to be based upon what 
is claimed to have been the evidence before 
the referee, aside from and independently of 
his findings of facts as stated in his report. 
There appears in the files in the case a mass 
of writing, indorsed as filed of the same date 
as the filing of the report, purporting to be 
testimony of witnesses in this case. It is not 
signed by the witnesses, nor is it anywhere re- 
ferred to or mentioned in the report, or in any 
manner certified or authenticated by the ref- 
eree, as the testimony upon which he acted; 
and of course there is no evidence that it is 
all the testimony adduced before him. But 
even if all these had been supplied, the re- 
turning and filing of the testimony with the 



report would have been without authority 
of law, and have constituted no part of the 
record or foundation upon which the court 
could base any opinion or action in deciding 
exceptions to the report. The referee law 
makes no provision for presei-ving or report- 
ing the testimony, and the only means by 
which it can be got before the court in any 
case is by exceptions before the referee to 
its admissibility, or to the finding of facts 
by the referee, and then having it, or so 
much of it as may be necessary to show the 
pertinency of the exceptions, embodied in a 
bill of exceptions duly settled and certified 
by the referee, and returned by him with his 
report. The supreme court of Michigan, in 
People V. Wayne Circuit Judge, IS Mich. 
483, 489, say: "The referee law makes no 
provision for preserving the testimony. In 
case a party insists, before a referee, that 
there is no evidence tending to maintain a 
case, undoubtedly he raises a question of 
law, which will enable him to require a re- 
port showing what the testimony was, and 
this would be done by exception." There be- 
ing no bill of exceptions returned with the 
referee's report, the court, in deciding the 
exceptions in this case, must be confined ex- 
clusively to the finding of facts by the ref- 
eree as stated in his report. 

The first, second, and third exceptions are 
to the referee's conclusions of law, that the 
defendant was not entitled to recoup for 
damages. The non-performance complained 
of in the notice, and on account of which a 
right to recoup was claimed was: First, in 
not completing the job by the time agreed 
on; second, in abandoning the job before 
completion, leaving large portions of the 
work undone; third, in doing imperfectly 
what was done. 

The facts found by the referee bearing up- 
on these points are: (1) That defendant be- 
ing unable to furnish the iron for the track 
until after the time limited in the contract 
for the completion of the work, it was mu- 
tually understood between the parties that 
the work was not required to be prosecuted 
with reference to its being completed within 
such time, and that no specific time was 
afterwards agreed on. (2) That "said plain- 
tiffs commenced the work under said writ- 
ten contract by or before the middle of Sep- 
tember, 1871, and prosecuted the same from 
that time uniil some time in November, 1872, 
when the officers of said company, in its be- 
half, directed the plaintiff to quit the work, 
and he did so." (3) The report is silent as 
to the quality of the work done. Certainly, 
under such a state of facts, the referee could 
come to no other conclusion of law than 
that arrived at by him, that the defendant 
was not entitled to damages for the causes 
named in the notice. The time fixed by the 
contract for its completion was waived; the 
work was abandoned by plaintiff by defend- 
ant's own direction, without its being made 
to appear that it was on accoimt of any fault 
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on the part of the plaintiff; and it does not 
appear that the allegation that the work 
done was imperfect was sustained. The 
fii-st, second, and third exceptions are over- 
ruled. 

The fourth exception is to the referee's 
"omission and refusal" to allow the defend- 
ant any damages for plaintifE's failure to in- 
crease his force in July and August, 1872, as 
he was notified and directed to do by defend- 
ant's engineer. The contract itself (which 
is set out in full in the report) makes provi- 
sion as to what was to be done in such case. 
The provision is, in substance, that in case 
of such failure on the part of plaintiff for 
ten days after such notice, the defendant 
might put on a force of its own, or relet the 
job, and charge the expense or loss, if any, 
to the plaintiff. Plaintiff had ten days in 
which to cordply with the notice, and, of 
course, no damages could be claimed for non- 
•compliance during that time; and after that 
time defendant had it in its power to avoid 
<Iamages by putting on a force of its own 
or reletting the Job, and charging the plain- 
tiff with the expense or loss occasioned 
thereby; and I am of opinion that this was 
all the defendant could claim of the plaintiff 
for a non-compliance by him in that respect 
The report shows that defendant did put on 
a force of its own, and that the referee has 
allowed the full amount of the expenses 
thereof. The fourth exception is therefore 
not well taken, and the same is overruled. 

The fifth exception was abandoned at the 
hearing. 

The sixth exception is to the "omission and 
refusal" of the referee to allow the dei^endant 
the fifteen per cent specified in the contract 
as liquidated and settled damages. The con- 
tract provides for estimates at stated times, 
of work done and material furnished, and 
for the retention by defendant of fifteen per 
■cent of such estimates imtil full perform- 
ance of the contract on the part of the plain- 
tiff; and that in case of plaintiff's failure to 
perform, the said fifteen per cent should be 
retained by defendant as liquidated and set- 
tled damages; and it is to these provisions 
that the sixth exception relates. What has 
been said in answer to the first, second, and 
third exceptions is fully applicable and con- 
stitutes a complete answer to this. The 
■sixth exception is therefore overruled. 

The seventh exception is "to the omission 
and refusal of the referee to adopt the 
awaa'd and decision and estimates of the en- 
gineer of the defendant as final and conclu- 
sive between the pai*ties, in the absence of 
any proof of fraud or mistake on his part" 
The report is silent as to whether the find- 
ings of the referee of the amount allowed 
the plaintiff were or were not based upon 
■estimates by the engineer, and as to wheth- 
•er any such estimates were or were not in 
fact before him. There is therefore an entire 
absence of anything in the report to which 
.this exception can be given any application. 
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The seventh exception is therefore over- 
ruled. 

The eighth and tenth exceptions are based 
upon what the testimony before the referee 
is claimed to prove or disprove. For rea- 
sons stated in the commencement of this 
opinion, these exceptions cannot be consid- 
ered, and they' are therefore oveiTuled. 

The ninth and only remaining exception is 
"to the conclusion of the referee that the 
claim of the plaintiff was subject only to 
the deductions specified in the report" This 
exception is but a restatement in general 
terms of what had been already specifically 
stated in precedii^ exceptions concerning 
defendant's claim for damages; and it has 
therefore been disposed of adversely in what 
has been said as to those exceptions, and the 
same is overruled. 

It results that Judgment must be entered ' 
on the referee's repoi-t At the hearing on 
the exceptions, plaintiff's attorneys acknowl- 
edged the payment of $2,500, June 13, 1S74, 
and asked that in entering judgment the 
amount so paid be deducted from the 
amount reported due. Let judgment be en- 
tered overruling the exceptions and confirm- 
ing the referee's report; and for the recovery 
by plaintiff of the amount reported, with in- 
terest from May 11, 1874, the date of the re- 
port, abating therefrom the payment of 
$2,500, of the date of June 13, 1874, and costs 
of suit 



Case Wo. 8,767. 

MACDONALD v. SHEPARD et al. 

[4 Baa. & A. 343.] i 

Circuit Court, D. Massachusetts. June, 1879. 

Patents— Dress Protector— Essestial Part of 
Invention. 
Held, that the "fluted or plaited border" of the 
complainant's dress protector, for which let- 
ters patent No. 155,534 were granted to her Sep- 
tember 29th, 1874, is not an essefltial part of the 
invention. 

[Cited in Macdonald v. Sidenberg, Case No. 8,- 
7t)8; Day v. Combination Rubber Co.. 2 
Fed. 571.] * 

[This was a bill in equity hj Helen M. 
Macdonald against John Shepard and others 
for the alleged infringement of a patent skirt 
protector.] 

B. F. Butler, for complainant 
E. N. Dickerson, for defendants. 

LOWEIiL, Circuit Judge. On this motion 
for an injunction, the plaintiff's evidence of 
infringement is somewhat vague; but on 
looking at the defendants' affidavits, the ex- 
act article sold by them is shown. This ar- 
ticle is a skirt protector, within the descrip- 
tion of the plaintiff's patent, which was sus- 
tained by Shepley, J., Macdonald v, Black- 
mer [Case No. 8,758], and afterwards held 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by ner- 
mission.] 
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by me Bot to be antieipatea by the De Forest 
patent [Id. 8Jo7], unless the "fluted or 
plaited" border is an essential part of the 
invention, so that a plain or straight border 
not gathered into plaits wDl be without the 
scope of the patent. This question has 
caused me much doubt, but, upon looking 
at the evidence and the arguments in the 
principal case, on bo'h sides, I do not think 
that anything turned upon that part of the 
description. I understand that the fluting 
or plaiting is merely a part of the finish, 
proper and, perhaps, necessai-y, when the 
skirt to be protected is made of a certain 
shape, unnecessary- wh^ it is of another 
shape. It seems to me that both parties took 
for gi-anted, in that case, that a skirt pro- 
tector, not plaited, would defeat the plain- 
, tifE's patent, if proved to have been made be- 
fore the date of her invention. I certainly 
so understood it in deciding upon the ques- 
tions raised by the discovery of the De For- 
est patent. 

The other points presented in the motion 
have been decided in the case above referred 

to. 
Temporary injunction ordered. 

[For other cases involving this patent,. .see 
note to MacDonald v.Blackmer,Case No. 8,758.] 
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MACDONALD v. SIDBNBERG et al. 

[4 Ban. & A. 586; i 18 O. G. 193.] 

Circuit Court, S. D. New York. Oct. 25, 1879. 

PATE^tTS— Skirt Protector— Infki sgemext— 
Fluted ok Plaited Boruek. 

A patent for a skirt protector, in which the ar- 
ticle is described as having a fluted or plaited bor- 
der bound with or composed of enamelled cloth or 
other water-proof material, is infringed by a pro- 
tector which does not have a fluted or plaited 
border, but is like the patented article in all oth- 
er respects. The cases of Macdonald v. Blaek- 
mer [Case No. U7o7], and Same v. Shepard [Id. 
8,767], cited and followed. 

[Cited in Day v. Combination Rubber Co., 2 

Fed. 571; Macdonald v. Shepard, 4 Fed. 

229.] 

[This was a motion by Helen Marie Mac- 
donald for an injunction to restrain Gus- 
tavus Sidenberg and others from the intringe- 
ment of a certain patent.] 

Helen M. Macdonald, pro se. 
E. N. Dickerson, for defendants. 

BLATCHFORD, Circuit Judge. In the orig- 
inal case against Blackmer [Case No. 8,758], 
Judge Shepley held that the plaintiff was the 
first and original inventor of a skirt-protector 
liaving a fluted or plaited border bound with 
or composed of enamelled cloth or other wa- 
ter-proof material, as distinguished from a 
skirt-facing (which he remarked, was an en- 
tirely different article), and from a skirt-pro- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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tector made of wlggin or similar material, 
which was substantially useless for the pur- 
pose, as compared with the plaintifE's in- 
vention. In the original Blackmer Case, the 
:Maekee patent [No. 45,840], of Januai-y 10th, 
1865, was introduced to aeteat the plaintiff's 
patent; also, the Mandell patent [No. 151,- 
039], of May 19th, 1874, application filed No- 
vember 26th, 1873. The plaintiff's patent fNo. 
155,534] was granted September 29th, 1874, 
on an application filed May 10th, 1873. The 
plaintiff carried the making of her invention 
back, in the original Blackmer suit, to De- 
cember, 1861. Various unpatented devices 
were introduced in that suit to anticipate the 
plaintiff's invention, but none of them were 
earlier in date than December, 1861. The 
defendants in the Blackmer suit were then 
allowed to set up the De Forest patent [No. 
61,172] of January 15th, 1867, to defeat the 
plaintiff's patent, by a supplemental answer, 
and further proofs were taken. Judge Low- 
ell heard the case, and held, on the evi- 
dence, that the plaintiff's invention was made 
in 1861; that the De Forest invention was 
later, and that the plaintiff's patent was 
valid. In the Blackmer Case [supra], the de- 
fendant's article had specifically a fluted or 
plaited border. 

Subsequently, the case of Macdonald v. 
Shepard [Case No. 8,767], came before Judge 
Lowell, in which the defendant's article, 
though like the plaintiff's in other respects, 
did not have a fluted or plaited border. 
Judge Lowell said that it was within the de- 
scription of the plaintiff's patent, unless the 
fluted or plaited border was an essential part 
of the plaintiff's invention, so that a plain or 
straight border, not gathered into plaits, 
would be without the scope of the patent. 
He further said: *T understand that the flut- 
ing or plaited is merely a part of the finish, 
proper and, perhaps, necessary, when the 
skirt to be px'oteeted is made of a certain 
shape, unnecessary when it is of another 
shape. It seems to me that both parties took 
for granted, in that case" (the Blackmer Case, 
before Judge Shepley) "that a skirt-protector, 
not plaited, would defeat the plaintiff's pat- 
ent, if proved to have been made before the 
date of her invention. I certainly so under- 
stood it in deciding upon the auestions rais- 
ed by the discovery of the De Forest pat- 
ent." An injunction was granted. 

The defendants' article, in the present case, 
does not have a fluted or plaited border, but 
it is like the plaintiff's article in all other re- 
spects. I concur with Judge Lowell in not_ 
regarding the fluted or plaited border as es- 
sential, in view of the state of the art prior 
to the plaintiff's invention in Decmber, 1861. 
The affidavits presented by the defendants 
in the present case, do not show any article, 
anticipating that date, like the plaintiff's in- 
vention, whether with or without a fluted or 
plaited border. T. D. Day gives no date 
earlier than 1865. The article of 1858, which 
J. Morrison speaks of, was only a facing. 
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His entire affidavit is too vague and general. 
H. Douglass, as ta a skirt-protector of enam- 
elled cloth over a facing, gives, as a date, "as 
early as 1861." This is not sufficient. R. 
Hood goes hack only to 1865. 
An injunction is granted. 

■[For other cases involving this patent, see 
note to alacDonaia v. Blackmer, Case No. 8,758.] 



Mcdonald (united states v.). See 

Cases Nos. 15,667-15,670. 



Case Ifo, 8,769. 
McDonald et ai. V. white. 

[1 Cranch, 0. C. 149.] i 

Circuit Coart, District of Columbia. Dec 
Term, 1803. 

ExECOTios — Within What Time may Issue. 

After the year has elapsed, execution cannot 
issue here upon a judjrment in Slaryland, without 
a scire facias, notwithstanding: the 13th section 
of the act of congress of 27th Feb,, 1801 [2 Stat. 
107]. 

[Action by McDonald & Holmes against 
Jane Wliite.] 

Motion by Mr. Peacock to quash a ca. sa. 

The judgment was rendered in Montgom- 
ery county court in Maiyland, in March, 
1^0. No execution issued in Montgomery. 
The transcript was brought into this court 
and the ca. sa. issued 29th September, 1803. 
By tlie act of congress of 27th February, 
1801, § 13 (2 Stat. 107), upon a ti-anseript of 
the proceedings and judgment In Maryland 
filed, execution may issue here and shall 
be proceeded on in the same manner as if 
the judgment had been rendered here. But 
an execution, could not issue upon such a 
judgment obtained here, without a scire fa- 
cias. 

Execution Quashed with costs. 

CRANOH, Circuit Judge, declined giving 
an opinion, having been counsel for the 
plaintiff in the original action in Montgomery 
county. 
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McDonald v. woodruff et al. 

[2 Dill. 244.] 2 

Circuit Court, E. D. Arkansas. 1871. 

Libel— Pleadisgs — Respossibilitt op Newspa- 
PEii Publishers— Measure of Damages. 

1. In an action for libel against the publishers 
of a newspaner. it is no justification that the ar- 
ticle was copied from another paper, and that it 
showed this fact on its face. 

2. Under the common law system of pleading, 
this fact may, when available, be used in miti- 
gation of damages under the general issue. 

[Cited in Upton v, Hume (Or.) 33 Pac. 813.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

- [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

16 FED. CAS. — 4 



3. One proprietor of a newspaper is responsible 
for the act of his co-proprietor in publishing a 
libelous article. 

4. Libel defined — respective functions of court 
and jury in the trial of actions for libel— criti- 
cism of official conduct and public officers, ex- 
tent and limitations upon tlie right — subsequent 
libelous articles— measure of damages. 

[Cited in Erber v. Dun, 12 Fed. 531, 533.] 

[This was an action of libel by McDonald 
against Woodruff and Blocker.] 

W. G. Whipple, for plaintife. 
Garland & Nash, English, Gantt & English, 
and Watkins & Rose, for defendants. 

PER CURIAM. In an action against the 
defendant as the publisher of a newspaper, 
for the publication of an article, libelous in 
its nature, conceraing the plaintiff, a plea 
setting up that the article in question was 
first published in another designated news- 
paper-, and that it was simply copied into the 
defendant's paper as an item of news, and 
that the article as copied showed that it was 
thus copied or taken from the other news- 
paper, is demurrable; these facts are avail- 
able under the common law system of pleatl- 
ing, which prevails in this court, in mitiga- 
tion of damages under the general issue, but 
in themselves are not pleadable in bar. Such 
is the weight of autliority, and this view 
seems to us bettei- supported by reason and 
principle than the opposite one. 2 Greenl. 
Ev. § 424, and cases cited; Romayne v. Duane 
[Case No. 12,028]. 

The cause was subsequently tried before 
DILLON, Circuit Judge, and CALDWELL, 
District Judge, and a jury. The plaintiff 
was the supervisor of internal revenue for the 
district embracing Missouri, Arkansas, and 
the Indian TeiritoiT. His official conduct in 
proceedings against tobacco manufacturers in 
the Indian countx-y (see U. S. v. Tobacco Fae- 
toiy [Id, 16,528]; The Cherokee Tobacco, 11 
Wall. [78 U. S.] G16) called foi-th an aiticle 
stated to have been written by Col. Boudinot, 
r^ecting severely upon the plaintiff. This 
article, first appearing in another newspaper 
published in or near the Indian country, was 
copied by the defendants into the Daily Ar- 
kansas Gazette, of which they were the pro- 
prietors. The article was of con^derable 
length, but in it were expressions referring 
to the plaintiff as "a self-convicted liar," "a 
stupid ass," "he is in the pay of the St. 
Louis tobacco manufacturers." No plea of 
justification was filed, and on the trial no 
evidence was offered to show any fraudulent 
or corrupt official conduct on the part of the 
plaintiff. The evidence being in, and the ar- 
gument concluded, the circuit judge, with the 
concurrence of the district judge, charged the 
juiy, as follows: 

DILLON, Circuit Judge. 1. This is an ac- 
tion of libel. The declaration contains two 
counts. The one charges the alleged libel- 
ous article was published by the defend- 
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ants of the plaintiff as a private citizen. The 
otlaer charges that the same libel was pub- 
lished of the plaintiff in his public capaci- 
ty as supervisor of internal revenue. The 
defendants plead not guilty. This makes it 
incumbent on the plaintiff to prove the pub- 
lication as alleged by the defendants of the 
article or words alleged to be libelous; the 
fact that the article or words referred to the 
plaintiff; his official character, so far as dam- 
ages are asked, in respect to his official char- 
acter, and the defendants' alleged malicious 
intention in the publication of the article or 
publication complained of as libelous. If the 
defendants were the proprietors of the news- 
paper named in the declaration, called the 
Daily Arkansas Gazette, and if the article 
containing the words alleged in the declara- 
tion was published therein while the defend- 
ants were such proprietors, the allegation of 
the publication is established, and one of the 
proprietors of a paper is liable for what is 
done by the othei-s in publishing libelous ar- 
ticles upon individuals. 

2. If you find the fact of the publication by 
the defendants proved to your satisfaction by 
the evidence, you will next consider whether 
the article published related to the plaintiff, 
and is libelous in its character. At the pres- 
ent day the law in relation to libel is "that 
the judge is not bound to state to the jury, 
as a matter of law, whether the publication 
complained of, and sued for, is a libel or not; 
but the proper course is for him to define 
what is a libel in point of law, and leave it 
to the jury whether the publication falls with- 
in that definition, and as incidental to that, 
whether it is calculated to injure the repu- 
tation of the plaintiff." 2 Greenl. Ev. § 411. 
Accordingly, it becomes the duty of the 
court to define what is, in law, a libel. This 
we do in the language of the supreme court 
of the United States: "Every publication in 
print, which charges upon or imputes to any 
pei-son that which renders him liable to pun- 
ishment, or is calculated to make him in- 
famous, odious, or ridiculous, is a libel, and 
implies malice in the author or publisher. 
Proof of malice in such publications is not 
required of the plaintiff; justification, ex- 
cuse, or extenuation, if either can be shown, 
must proceed from the defendant" [White 
V. Xicholls] 3 How. [44 U. S.] 291. 

It is your duty to determine whether the 
publication sued for in this action falls within 
this definition. The plaintiff selects certain 
parts of the article, and charges it to be 
libelous. In detei-mining whether the publi- 
•cation was or was not libelous, as above de- 
fined, you are to consider the whole publica- 
tion—take it by the four cornei*s and con- 
sider it in all its pai-ts, in order to detex-mine 
the meaning and purpose, character and ef- 
fect of the particular words complained of. 

3. Malice is essential to make a publica- 
tion a libel; but in law, every publica- 
tion which falls within the definition of libel 
above given, is, in law, presumptively mal- 



icious. Malice has, in law, a meaning not ex- 
actly the same in all respects with its com- 
mon signification. Malice, in its common 
acceptation, means ill-will against a per- 
son; but in its legal sense, means a wrongful 
act done intentionally, or without just cause 
or excuse. Malice, in law, is not the same 
thing as malice in fact. Malice, in law, is 
implied from wrongful and unjustifiable acts, 
done on purpose or without just or legal ex- 
cuse. 

4. There is a wide difference between pub- 
lications relating to public and private in- 
dividuals. Every person and every news- 
paper may fairly criticise the action or of- 
ficial conduct of public men or public of- 
ficers; so far there is no liability; but neither 
a person nor newspaper can make such com- 
ments or criticism a vehicle for malice or the 
indulgence of private spite; nor impute to 
public men or officers such conduct as dis- 
graces or dishonors them; or make charges 
against them which have this effect, unless 
they are able to justify or prove them to be 
true, and made in good faith and for good 
ends. 

5. If you find that the publication alleged 
in the declaration was made by the* defend- 
ants as therein alleged, and that it was libel- 
ous in its chai-acter, as a libel Is before de- 
fined, you will have occasion to consider the 
question of damages; and in its considera- 
tion your attention should be directed to all 
the circumstances of the case. Malice is es- 
sential to the action; but malice, as above 
explained, is of two kinds— legal or implied 
malice, and actual malice: that is, personal 
spite or ill-will. The amount of damages (if 
the plaintiff, in an action for libel, is entitled 
to recover) depends, where no special damage 
is shown (and evidence of no special dam- 
age has been produced in this case), upon the 
degree or intensity of the malice, legal or 
actual. You can derive no aid in assessing 
damages from the results of other cases, for 
it is quite impossible, in the nature of things, 
that any two actions for libel should be ex- 
actly alike. 

The circumstances and the distinctive char- 
acter of the case before you are to be consider- 
ed. It must be evident to you, that if the 
defendants are liable at all, the amount of 
their liability is, or may be, veiy different 
from what it would have been if they had 
written the article instead of having copied it 
(as it is conceded they did) from another jour- 
nal. Not that a newspaper, even in the way 
of news, can copy without liability an article 
that is libelous in its nature upon an indi- 
vidual or public officer, for this cannot be 
done. So, if an article, libelous in its char- 
acter, is copied from another paper, there is 
a liability therefor, but such liability would 
be greater if it was published by the defend- 
ants from actual ill-will or actual malice to- 
ward the plaintiff, than if no such ill-will 
or actual malice existed. Whether there was 
any actual malice or ill-will is a question of 
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fact for you to decide from all the evidence 
and all the circumstances before you. Pub- 
lishing a copied article, if libelous in its char- 
Jicter, is not justifiable, but the fact that it is 
copied may be considered in mitigation of 
damages. If you find from all .the circum- 
stances that there was no malice on the part 
of the defendants towards the plaintiff, in- 
ducing or actuating the publication complain- 
•ed of, then you can give no damages on ac- 
count of such malice; but if the publication 
was made, and is libelous, the law presumes 
malice, and the action cannot be defeated, 
^nd the legal malice thus presumed cannot 
be rebutted by evidence which negatives the 
existence of any malice in facL 

The court repeats: The amount of dam- 
ages depends essentially upon the degree 
of malice, express or implied, but want 
■of actual malice is no defence to an action 
for the publication of an article which is, in 
law, a libel. As the amount of damage de- 
pends upon the degree or intensity of the 
malice, you must consider what were the mo- 
tives .which actuated the defendants, or either 
■of them, in the publication of the article and 
-the circumstances under which the publica- 
tion was made. To throw light upon this, 
the plaintifC has introduced certain other ar- 
ticles subsequently published by the defend- 
ants in their paper concerning him. You 
must understand that you can give no dam- 
ages in this action on account of those sub- 
sequent publications. You can only consider 
tliem in connection with the inquiry as to the 
motives with which the publication sued for 
was made, and to show malice, or the degree 
tliei-eof existing at the time the original ar- 
ticle was published. 

With these geneial rules to guide juries in 
assessing damages the law leaves the amount 
to their sound judgment, reasonably, fairly, 
and dispassionately exercised. This it does 
from necessity. If one man owes another so 
many dollars, or has taken from him so much 
property, or has broken a specific eonti-act, 
there is something to measure (as the law ex- 
presses it) the amount of the damages or the 
recovery. But in an action of this kind the 
law is unable to furnish you with any definite 
rule to measure the damages. It confides it 
to the sound, temperate, deliberate, and rea- 
sonable exercise of your fimetions as jury- 
ihen. The law leaves the jury at liberty to 
find and return such damages as they think 
right and just, but tliis is not a wild, un- 
restrained, communal liberty, to be arbitrari- 
ly exercised, but the higher and better kind 
of libeily, viz: Liberty restrained hy reason 
and moderated by justice. 

.The jury returned the following verdict: 
* We, the jury, find for the plaintiff, and assess 
the damage at oue dollar." 

As subsequent libels constitute distinct and 
substantive causes of actions, proof thereof 
cannot be admitted to affect the damages, but 
only as bearing on the question of malice: 
Beardsley v. Bndgman, 17 Iowa, 290, 1864. 
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In re MACDONNELL. 
[11 Blatdif. 79.] 1 • 

Gurcuit Court, S. D. New York. April 12, 

1873. 

EsTKADiTroN — Mandate from Ezecotive — Com- 

MISSIOSEE— WOKDS OF TkEATY— WARRANT 

—Habeas Coitpus— Adjournments. 

1. Whether a commissioner has jurisdiction to 
entertain proceedings for the apprehension of an 
alleged fugitive from the justice of a foreign 
government, with a view to his extradition under 
a treaty for that purpose, until a mandate or au- 
thority for his apprehension has been granted by 
the executive department of the government of 
the United States, quere. 

[Cited in He Kelley, Case No. 7,655; Re Stupp, 
Id. 13,563; Castro v. De Uriarte, 16 Fed. 
96.] 

2. The warrant for the arrest of the alleged fu- 
gitive, in this case, held sufficient. 

[Cited in Ex parte Lane, 6 Fed. 36.] 

3. In describing the offence charged, the "war- 
rant may follow the words of the treaty. 

[Cited in Castro v. De Uriarte, 16 Fed. 95.] 

4. It is not necessary that the complaint on 
which the warrant is issued should set forth the 
issuing of a mandate by the executive for the 
arrest of the fugitive. 

_ 5. If such mandate is a necessary prerequisite. 
It is sufficient for it to describe the offence 
charged, in the very terms of the treaty. O^e 
complaint, in this case, held sufficient 
[Cited in He Adutt. 55 Fed. 378.] 
6. It is not proper to resort to a habeas cor- 
pus, to review, during the progress of proceed- 
ings before the commissioner, decisions on ques- 
tions as to evidence, made by the commissioner. 

• '^'^^ extradition cases, the commissioner may, 
m his discretion, grant reasonable adjourn- 
ments, in the course of hearing the evidence to 
enable testimony to be produced. 

^^3?Fid^774]^^^^' ^^ ^^' ^^^' ^^ ^^^^'^S, 

On the 2d of April, 1873, a petition was pre- 
sented to the Honorable LEWIS B. WOOD- 
RUFF, circuit judge, on behalf of George Mae- 
donnell, stating that he had been arrested by 
the marshal of the United States for the 
Southern district of New York," and was now 
illegaUy held and restrained of his liberty; 
and that his arrest and detention were under 
color of a wanant issued by Joseph Gutman, 
Jr., a commissioner appointed by the circuit 
court for that district, and of certain proceed- 
ings pending before such commissionei-, 
touching a charge against the petitioner, of 
having committed tl:e crime of forgery with- 
in the kingdom of Great Britain and Ire- 
land. The petition alleged the illegality of 
ihe proceedings, and of the arrest and deten- 
tion, upon various grounds, which it is not 
necessary here to state, and it prayed a writ 
of habeas corpus to be addressed to the mar- 
shal, requiring him to produce the body of 
the petitioner. Anotlier petition was, at the 

} [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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same time,. presented, praying that a writ of 
certiorari be issued, addressed to the said 
Joseph Gutman, Jr., commissioner, requiring 
him to return the proceedings had or talien 
before him, upon -which the said warrant of 
an-est was issued, and which constituted the 
cause of the- imprisonment, with all the testi- 
mony taken before him. Thereupon a writ 
of habeas coi-pus was issued to the marshal, 
and a writ of certiorari was issued to the 
commissioner. The writs were returnable 
on the 7th of April, 1873, on which day the 
marshal produced the prisoner before the cir- 
cuit judge, at his chambers, and made re- 
turn to the habeas corpus, that he arrested 
and held the prisoner by virtue of the war- 
rant annexed to his return, issued by Joseph 
Gutman, Jr., United States circuit court com- 
missioner, and the commitment to the cus- 
tody of the said marshal, on the adjournment 
of the proceedings befdi-e the commissioner 
to the Sth of April, 1873. The substance of 
the warrant is stated in the opinion of the 
circuit judge. To the writ of certiorari the 
commissioner made retm'n, the substance of 
which, together with the mandate of the 
president of the "United States, upon the 
requisition of the British minister, the com- 
plaint made to the commissioner by the Brit- 
ish consul general, the warrant of arrest, the 
proceedings on such arrest, the adjournments, 
the examination of witnesses, and the testi- 
mony taken, are also stated in the opinion, 
so far as material. To the return of the mar- 
shal the prisoner interposed an answer of a 
somewhat mixed nature, combining demur- 
rer, plea, and traverse, and subsequently add- 
ed a further supplemental allegation. The 
averments of the answer were: (1) "That 
the warrant and commitment are, and each 
of them is, insuliicient in law to authorize 
and wai'raut the restraint and custody of the 
relator, by him, the said respondent" (the 
marshal). (2) "That the said warrant and 
commitment are, and each of them is, not 
sufficient in law to warrant such detention 
and custody of the relator, for the following 
reasons, to wit: First. The magistrate had 
no jurisdiction to issue the warrant, because 
no sufficient complaint had been presented to 
him at the time the wan-ant was issued. 
Second. The complaint upon which said war- 
rant was issued does not make out a ease 
against the said relator, giving jurisdiction 
to the commissioner. Third. The said com- 
plaint and warrant contain no description of 
any specific offence alleged to have been 
committed by the relator, and embraced with- 
in the treaty of exti-adition between the gov- 
ernment of the United States and the govern- 
ment of Great Britain. Fourth. The said 
complaint, upon which said warrant was is- 
sued, does not show that any requisition, 
previous to the making thereof, had been 
made, under the authority of the British 
government, and that the authority of the 
government of the United States had there- 
upon been obtained for the apprehension and 



committal of the relator. Fifth. The com- 
mitment referred to in the return aforesaid 
is based upon an insufficient complaint and 
warrant, issued without jurisdiction by the 
said commissioner had for that purpose. 
Sixth. The -said complaint, the said warrant, 
and the said commitment, are informal, ille- 
gal and othei-wise, as hereinbefore set forth, 
not sufficient in law to justify the detention 
and custody of the said relator by the said 
respondent." The supplemental allegation 
was, that "the mandate of the president of 
the United States, upon the requisition of the 
British government, does not describe the of- 
fence alleged in the complaint herein." The 
return of the commissioner to the writ of 
cei-tiorari, with the documents and proceed- 
ings thereto annexed, were produced and 
made a part of the proceedings under the 
habeas corpus. 

Charles W. Brooke, for prisoner. 
Charles M. Da Costa and Francis F. Mar- 
bury, for the British government. 

WOODRUFF, Circuit Judge. In announ- 
cing my conclusion upon the application for 
the discharge of the prisoner, I shall not 
occupy time in a preliminary history of the 
proceedings before myself, or before the com- 
missioner, as might be proper if I were 
preparing a report of the matter, or an en- 
tire record, in order to give a complete his- 
tory of the case. The argument, involving 
a review of every step in the proceedings, 
and each document and process, is so recent, 
that counsel are quite familiar with each, 
and, to some extent, the statement of the 
reasons for my conclusions Avill furnish oc- 
casion to recite the substance of whatever 
is important to make those reasons intelli- 
gible. 

It is not, in the present case, necessary, 
that I should express an opinion upon the 
proposition which is at the foundation of the 
argument on one branch of the claim made 
in behalf of the prisoner, namely, that a 
commissioner has no jurisdiction to enter- 
tain proceedings for the apprehension of an 
alleged fugitive, until authority for that pur- 
pose "has been granted by the executive de- 
partment of the government of the United 
States. See the Treaty with Great Britain, 
of August 9, 1842 (8 Stat. 576, art. 10); Act 
Cong. Aug. 12, 1848 (9 Stat. 302). Mr. Justice 
Nelson, in the case of Ex parte Kaine [Case 
No. 7,507], affirmed the proposition, and 
made the absence of such authority at the 
time of the institution of the proceeding one 
of the grounds upon which he discharged the 
prisoner, notwithstanding the president, on 
the report made to him of the facts found 
by the commissioner, and the evidence there- 
of, had so far ratified what had been done 
as to issiie his warrant for the surrender of 
Kaine to the authorities of the British gov- 
ernment. In this decision he conformed to 
I the dissenting or minority opinion expressed 
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by him, with tlie coBcurrence of Chief Justice 
Taney and jMt. Justice Daniel, in Re Kaine, 
in the supreme court 14 How. [55 U. S.] 
103. That opinion stood opposed to the opin- 
ion delivered by Mr. Justice Catron, with 
the concurrence of Justices Mclican, Wayne 
and Grier, to the effect, that the commission- 
er acts, in receiving a complaint, issuing his 
Avarrant for the arrest, and taking and cer- 
tifying the proofs, by a jurisdiction expressly 
confeiTed upon him by law, by the treaty, 
and by the act of congress; that his power and 
authority, in these particulars, exist inde- 
pendently of any mandate or command of the 
president, to be obtained in advance of such 
proceeding; and that, whatever may be the 
requirement of the acts of the British parlia- 
ment on that subject, the congress of the 
United States did not think it necessary to 
the dignity of the nation, the protection of 
the accused, or on any other ground, and, 
especially, in view of the inconvenience which 
it invoked, and the great facility it afforded 
for the escape of the fugitive, and for de- 
feating the purposes of the treaty, to re- 
quire that the aid of the president should be 
invoked until the preliminary inquiry had 
been made before a magistrate. They go still 
further, and insist, that to hold the contrary 
is to permit an interference by the executive 
with the judiciary, against the intent, prin- 
ciples and legal effect of our system of 
government, which make the action of the 
judiciary, in the discharge of all functions 
properly judicial, independent of executive 
interference; while, on the other hand, the 
act of surrender, after, by a judicial inquiry, 
.the facts are ascertained, is confessedly an 
exercise of political power, to which the 
president alone is competent. The supreme 
court of the United States, at that time, con- 
sisted of e^ght judges. The opinion of four 
of the judges was not sufficient to result 
in aiithoritative adjudication. Mr. Justice Nel- 
son's opinion was sustained, on all points, by 
Chief Justice Taney and Mr. Justice Daniel; 
and Mr. Justice Curtis declined expressing 
au opinion upon the merits, on the ground 
that the supreme court had no jurisdiction 
of the matter, as it was then before them. 
The proposition, therefore, stood, at that 
time, as the opinion of three judges of the 
supreme coui-t, on the one hand, and four 
judges on the othei-, not authoritatively ad- 
judicated. Mr. Justice Nelson, therefore, 
when the Matter of Kaine was continued, 
before him, under the writ which he had 
originally allowed [Case No. 7,597], felt him- 
self at liberty to be governed by the views 
he had expressed in the supreme court. The 
Cases of Veremaitre [Id. 16,915], Kaine [Id. 
7,598], and cases referred to therein, and 
Heilbronn [Id. 6,323], and others, reported 
and unreported, show, that the district judges 
in this circuit had acted upon, and con- 
curred in, the views of the four judges of 
the supreme court, above stated; and the 
practice before commissioners had conformed 
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thereto, down to the decision made by Judge 
Nelson. 

The two cases of Henrich [Id. 6,369], decid- 
ed by Judge Shipman, and of Farez [Cases 
Nos. 4,644, 4,645], decided by Judge Blatch- 
ford, are placed distinctly on the authority 
of Judge Nelson's decision in the Case of 
Kaine [supra], so that it may properly be 
said, that this claim on behalf of the prisoner 
rests on that opinion, supported by the con- 
currence of Chief Justice Taney and Justice 
Daniel, and disaffirmed by Justices Catron, 
McLean, Wayne and Grier, and the opinions 
and practice of the district judges. I advert 
to these particulars for the purpose of bring- 
ing together, in brief, the history of the sub- 
ject, and of stating the extent of the authority 
in this circuit, upon which the proposition 
urged on behalf of the prisoner rests. What 
has been the ruling or practice, on this 
subject, in other circuits of the United States, 
counsel have not advised me by reference to 
any cases there decided. 

The counsel for the British government in- 
sist, that the terms of the treaty (8 Stat. 576, 
art 10), and, especially, the act of congress 
of August 12, 184S (9 Stat. 302), passed to 
carry the treaty into effect, operate to confer 
the jm'isdiction, and that, at the instance 
of the proper officer of the British govern- 
ment, the designated magisti-ate may, and 
must, upon complaint made, issue his war- 
rant to arrest the alleged fugitive, according 
to the terms of the statute, which, confessed- 
ly, does not expressly suggest that any prior 
action of the executive is to be invoked; and 
they further insist, that, in the conflict of 
opinion above referred to, they have a right 
to call on me to act upon my own opinion 
of the true construction of the treaty and of 
the act of congress, in the particular thus in 
contest. It is, of course, not doubted, that, 
before any surrender can take place, the 
proceedings before the commissioner, with 
all the proofs taken, must be submitted to 
the executive, and that the final question, 
whether the case made is such as to require 
the surrender, may be considered by the 
president, without whose wan-ant no sur- 
render of the fugitive can law;fully be made. 
I repeat, however, that it is not necessary 
for me to decide, in this case, to what extent 
I am bound by the decision made, or the 
opinion declared, in Kaine's Case, nor that 
I should express an opinion upon the ques- 
tion itself, for the reason, not only that the 
mandate of the president was procured, and 
delivered to the commissioner, before he 
acted in this matter at all, but also, because, 
in my judgment, the objections here made 
to the actual proceedings had by or before 
the commissioner, may be considered and de- 
cided upon a concession, for all the purposes 
of this case, that such mandate, or other 
authorization by the president, was nec- 
essary. 

I. I proceed, therefore, first, to the en- 
quiry: Is the warrant, in virtue whereof 
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the respondent herein made the arrest, suffi- 
cient, on its face, to justify him in arresting 
and detaining the alleged fugitive? On that 
question I entertain no douht. It may be 
conceded, for the purposes of this question, 
that the commissioner by whom it was is- 
sued acted therein in exercise of a special 
jurisdictien, of such sort, that, to justify the 
marshal in making the arrest, every fact 
necessary to the jurisdiction of the commis- 
sioner to issue such a warrant must appear 
upon its face. The warrant distinctly refers 
to the treaty between the United States and 
Great Britain, and the act of congress of 
1848, for giving effect to that treaty, as 
the basis of the proceedings before the com- 
missioner. It recites and certifies, that the 
commissioner is specially appointed to exe- 
cute the act of congress referred to. It fur- 
ther recites, that, upon the application of the 
envoy extraordinary and minister plenipo- 
tentiary of Great Britain, duly accredited to 
the government of the United States, made 
under the 10th article of the said treaty, for 
the arrest of George Macdonell, otherwise 
Jlacdonnell, charged with the crime of for- 
gery, and with the utterance of forged paper, 
at the city of London, in that part of the 
kingdom of Great Britain and Ireland called 
England, between the 22d day of January and 
the 2Sth day of February, 1873, (referring, 
also, to the recited complaint, for fui-ther 
particulars of the alleged offence,) a man- 
date was issued by the department of state, 
on the 13th day of March, 1S73, imder the 
seal of the state department, signed by the 
secretary of state, and directed to any com- 
missioner specially appointed to execute the 
aforesaid act of congress. It further recites, 
that, under the said treaty, complaint has 
been made before him, (the said commis- 
sioner,) that one George Macdonell, other- 
wise Macdonnell, did, heretofore, between 
the 22d day of January and the 28th day 
of February, in the year 1873, at the city of 
London, in that part of the United Kingdom 
of Great Britain and Ireland called Eng- 
land, and within the jurisdiction of her said 
Britannic majesty, together with one Edwin 
Noyes, now in custody, in the said city of 
London, and Frederick Albert Warren and 
George Bidwell (now fugitives from justice,) 
commit the crime of forgery, and the utter- 
ance of forged paper, to wit, did feloniously, 
in said city, and at the time aforesaid, forge 
and utter, well knowing the same to be 
forged, two several acceptances of two sev- 
eral bills of exchange, each for the payment 
of one thousand pounds sterling, lawful mon- 
ey of Great Britain and Ireland aforesaid, 
with intent thereby to defraud the governor 
and company of the Bank of England, a 
corporation duly created by, and existing un- 
der, the laws of the United Kingdom of 
Great Britain and Ireland aforesaid, and did 
conspire together to commit the said offence, 
with intent to defraud the said governor and 
company of the Bank of England; and that 



the said George Macdonell, otherwise Mac- 
donnell, is now seeking an asylum within 
the territory of the United States. After 
these recitals the warrant proceeds to com- 
mand the marshal to arrest the said George 
Macdonell, otherwise Macdonnell, and bring 
him before the commissioner, in order that, 
pui'suant to the directions of the said man- 
date, the evidence of criminality of the said 
George Macdonell, otherwise Macdonnell, 
may be heard and considered, and, if found 
sufficient to sustain the charge, that the same 
may be certified, together with all the pro- 
ceedings, to the secretary of state, that a 
warrant may issue for the surrender of the 
said George Macdonell, otherwise Macdon- 
nell, pursuant to the said treaty. The war- 
rant is under the hand and seal of the com- 
missioner, who, with his signatvu:e, certi- 
fies to his special authority to execute the 
act of congress mentioned. 

Passing, for the moment, the suggestion, 
that neither the complaint nor wai-rant suffi- 
ciently describes an offence within the 
treaty, the warrant, in the fullest manner, 
meets every possible requirement of the 
law. It shows, on its face, every fact which 
is even here claimed to be requisite to the 
jurisdiction of the officer, that such juris- 
diction has been regularly and formally in- 
voked, for the arrest of the alleged fugitive, 
and it declares, in terms, the special au- 
thority upon which the proceeding is based, 
to wit, the treaty, the act of congress, and 
the appointment of the officer to execute the 
law. It declares the demand of the foreign 
government, the mandate of our own, and 
the offence charged. The description of the 
offence might, in my opinion, for all pur- 
poses of insertion in the warrant of arrest, 
have followed the words of the treaty. The 
reference to the treaty and the act passed 
to cariT it into effect, identifies the charge 
with the treaty itself, and makes a charge 
of the offence of forgery impoi't, per se, a 
charge of the offence of forgery mentioned 
in the treaty. This is all that is essential 
to jurisdiction of the subject-matter. It is 
not necessary that the particulars required 
to be pi-oved, in order to establish the of- 
fence mentioned in the treaty, should be 
specffied in the wan-ant; nor is it any part 
of the province of the warrant to disclose 
the details, in order that the prisoner may be 
notified of those details. Forgery is the of- 
fence for which the treaty provides, that, it 
being chai-ged, the magistrate shall proceed. 
The warrant, reciting the other jurisdiction- 
al facts, declares that, "on complaint to the 
officer, 'forgery' is charged," &c. If there 
were no other detail or specffication, I should 
hold, that, for all the purposes of the war- 
rant of arrest, this was sufficient. 

It follows, that there is no defect in the 
warrant, and that it is sufficient, on its face, 
to justify the marshal in arresting and hold- 
ing the prisoner. Hence, if there be any il- 
legality in the proceeding, or want of juris- 
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diction in the commissioner to detain the 
prisoner in custody for taking of proofs, it 
must be sought in the proceedings brought 
up by the certiorari. 

11. The return to the certiorari shows, that, 
on the 18th of March. 18T3, Edward Mor- 
timer Archibald, Esq., her Britannic majes- 
ty's consul-general at the port of New York, 
presented to the commissioner the mandate 
issued by the department of state of the 
United States, annexed to the detum, and, 
at the same time, made the complaint, upon 
oath, which is also annexed. 

The mandate is addressed to any justice 
or judge of the several courts therein nam- 
ed, or to any commissioner specially au- 
thorized to execute the acts of congress of 
August 12, 1848 (9 Stat. 302), and of June 
22, 1860 (12 Stat. 84), and recites, that, 
pursuant to the tenth article of the treaty 
of the 9th of August, 1842 (8 Stat. 572), be- 
tween the United States and Great Britain, 
for the mutual delivery of criminals, fugi- 
tives from justice, in certain cases. Sir Ed- 
ward Thornton, accredited, &c., * * min- 
ister plenipotentiary of her Britannic maj- 
esty, has made application to the govern- 
ment of the United States, for the arrest 
of George Macdonell, charged with the crime 
of forgery on the Bank of England, and al- 
leged to be a fugitive from the justice of 
Great Britain, and who is believed to be 
within the jurisdiction of the United States, 
and that it appears proper, that the said 
George Macdonell should be apprehended, 
and the case examined, in the mode provid- 
ed by the acts of congress aforesaid, and de- 
clares, that, to the end that the above-nam- 
ed officers, or any of them, may cause the 
necessary proceedings to be had in pursuance 
of said acts, in order that the evidence of 
the criminality of the said George Macdon- 
ell may be heard and considered, and, If 
deemed sufficient to sustain the charge, that 
the same may be certified, together with a 
copy of all the proceedings, to the secretary 
of state, that a warrant may be issued for 
his surrender .pursuant to said treaty, the 
secretary of state certifies the facts recited. 
This mandate is dated March 13th, 1873, is 
authenticated by the seal of the department 
of state, and is signed by the secretary. 

The mandate having recited the application 
of the British government for the smrren- 
der of George Macdonell for the crime of 
forgery, under and in pursuance of the 
treaty, the complaint itself begins by appro- 
priate reference to that application, that is 
to say, it is entitled, "In the matter of the 
application for the extradition of George 
Macdonell, otherwise Macdonnell, under the 
treaty between the United States and Great 
Britain;" and thereupon, upon oath, the 
complaint charges, that one George Macdon- 
ell, otherwise Macdonnell, did, heretofore, be- 
tween the 22d day of January and the 28th 
day of February, in the year 1873. at the 
city of London, in that part of the United 



Kingdom of Great Britain and Ireland call- 
ed England, and within the jurisdiction of 
her said Britannic majesty, together with 
one Edwin Noyes, now in custody, in the 
said city of London, and Frederick Albert 
"Warren and George Bidwell, (now fugitives 
from justice,) commit the crime of forgery 
and the utterance of forged paper, to wit, did 
feloniously, in said city, and atthetimeaf-ore- 
said, forge and utter, well knowing the same 
to be forged, two several acceptances of two 
several bills of exchange, each for the pay- 
ment of one thousand pounds sterling, lawful 
money of the United Kingdom of Great 
Britain and Ireland, aforesaid, with the in- 
tent thereby to defi-aud the governor and 
company of the Bank of England, a corpora- 
tion duly created by, and existing under, 
the laws of the United Kingdom of Great 
Britain and Ireland, aforesaid, and did con- 
spire together to commit the said ofiEence, 
with the intent to defraud the said govern- 
or and company of the Bank of England; 
that the said George Macdonell, otherwise 
Macdonnell, is a fugitive from the justice of 
Great Britain, and did, on the Sth day of 
March, in the year 1873, sail, on board the 
steamship Thuringia, bound for the port of 
New Tork, for the purpose of seeking an 
asylum within the territory of the United 
States; and that the crime of which the said 
Macdonell, otherwise Macdonnell, has so as 
aforesaid been guilty, would justify his ap- 
prehension and commitment for trial for 
such crime, if the same had been committed 
within the said Southern district of New 
York, or within the jurisdiction of the dis- 
trict court of the United States for the South- 
ern district of New York. 

The commissioner further returns, that, 
upon such mandate and complaint, he is- 
sued to the marshal the warrant for the ap- 
prehension of the said alleged fugitive, of 
which warrant he annexes a copy, the sub- 
stance of which has been above stated; that, 
on the 20th day of March, 1873, the said 
George Macdonnell was brought before him, 
in the custody of the said marshal, and that, 
on being advised of the charge against him, 
he desired an adjournment, upon which the 
commissioner adjourned the examination to 
the 25th of March, 1873, committing the pris- 
oner, meanwhile, to the custody of the mar- 
shal; and that on the 23th of March, 1873, 
the said George Macdonnell was brought be- 
fore the commissioner, was attended by 
counsel, and proceedings were had, which 
appear by the record thereof annexed, where- 
upon the proceedings were adjourned to the 
8th of April, 1873, at 12 o'clock, noon, and 
meanwhile the prisoner was committed to 
the marshal, to be then produced. 

The record of the proceedings shows, that, 
on the 25th of March, the counsel for the 
prisoner moved to dismiss the complaint and 
warrant, upon grounds not materially unlike 
those urged on the present hearing; that 
three witnesses were examined, whose tes- 
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timony is given; and that, in the course' 
of the examination, a document was pro- 
duced and put in evidence, against the ohjee- 
tion of the counsel for the prisoner, which 
purported to be a waxTant issued March 8th, 
1873, by the lord mayor of London, for the 
aiTest of George Macdonnell, charged with 
having forged, in the month of February 
last, two bills of exchange, for one thousand 
pounds each, which waiTant the counsel for 
the prosecution claimed to be sufficiently 
proved to entitle it to be read in evidence. 
The record states, that, thereupon, the coun- 
sel, "ilr. Da Costa, applies, on affidavit, for 
adjournment, and states that depositions du- 
ly certified are en route. Sir. Brooke (coun- 
sel for the prisoner) objects to adjournment, 
and applies for discharge of prisoner. Mr. 
Da Costa, stating that depositions had been 
received which had not been duly certified 
under the act, Mr. Brooke demands names of 
witnesses whose depositions are under way." 
"Adjom-ned, under objection, to April 8, 1873, 
at 12 m., and defendant remanded to the cus- 
tody of the mai'shal." It is proper to add, 
that the several commitments of the prisoner 
to the custody of the marshal, to be produced 
on the days to which the examination was 
adjourned, appear by the marshal's return 
to the writ of habeas corpus. 

Upon the papers and proceedings thus re- 
turned by the commissioner, several objec- 
tions ai-e now made, on behalf of the pris- 
oner, which, it is claimed, go to the jurisdic- 
tion of the commissioner, and point out such 
defects that the whole proceeding before him 
is without jurisdiction and void, and, there- 
fore, require me to discharge the prisoner 
from custody. Without giving the precise 
language of the several' objections, they may 
be briefly stated as foUows: The commis- 
sioner had no jurisdiction, to issue the war- 
rant, and has no jurisdiction to hold the pris- 
oner for the purpose of taking proofs, be- 
cause — 

Fii-st The complaint made to the commis- 
sioner does not show that, prior to the mak- 
ing thereof, any requisition had been made 
under the authority of the British govern- 
ment, and that the authority of the govern- 
ment of the United States had thereupon 
been obtained for the apprehension and com- 
mittal of the relator. 

Second. Neither the complaint, nor the 
mandate which was presented to the commis- 
sioner, sufficiently charged the prisoner with 
any specific offence, within the ti'eaty of 
extradition, to give to the commisioner ju- 
risdiction. 

1st The first objection, of course, assumes, 
that the prior authority of the government 
of the United States was necessaiy before 
the commissioner could exercise any juris- 
diction in the mattex', and it pushes the doe- 
trine of the ease holding that proposition 
one step fm'ther, thtd is to say, that the 
complaint made to the commissioner, of the 
offence charged, and to be inquired of, must 



itself state that such mandate had issued on 
the application of the foreign government; 
and that it is not sufficient that the fact ex- 
ists, that the mandate has issued to the com- 
missioner, upon due application, and has 
been placed in his hands, but the complaint 
of the commission of the offence must state 
that it has issued. 

Ceitainly, nothing in Ex parte Kaine [Case 
No. 7,597], warrants this claim. So far as 
it IS supposed to be sustained by express 
prior adjudication, an observation of Mr. 
Justice Blatchford, in In re Farez [Id. 4,- 
(y4A], is relied upon. The observation is in 
these terms: "As the proceeding is a special 
proceeding, I think it is necessary, not only 
that the complaint made to the commission- 
er, upon which the warrant is asked, should 
show that such a requisition has been made 
upon the government of the United States, 
and such authority obtained from it, but that 
those facts should also be set forth on the 
face of the warrant. As tlie first warrant 
contained no such allegation, it is not valid." 
He was discussing the validity of the war- 
rant, not the sufficiency of the complaint. 
His proposition was, that; in a special pro- 
ceeding of this kind, it is necessaiy to the 
justification of the marshal tliat all facts 
essential to the jurisdiction of the commis- 
sioner should appear on the face of the war- 
rant. If the expression used by him must 
be taken to import that it is equally essen- 
tial that the requisition and mandate should 
be averred in the complaint, it was not called 
for by tlie point actually decided. I am not 
at all satisfied that such was the intention. 
The observation itself and other parts of the 
case indicate, that all he meant was, that it 
is not enough that it is found in the com- 
plaint; that it must appear in the warrant, 
that the requisition has been made and the 
mandate issued; and that its presence in 
the complaint will not cure the defect in the 
warrant. If the observation means more 
than this, I must withhold my conemTence. 

The language of the leai-ned counsel for 
the prisoner, in treating of the indispensable 
necessity of such requisition and mandate, 
to give the commissioner jurisdiction, calls 
such mandate "the commission of the offi- 
cer," pro hac vice. If that be so, then the 
point now taken is this: A complainant 
must set out in his complaint which he pre- 
sents to the officer, the authority of the of- 
ficer to receive it. This is not required in 
ordinary complaints of crimes under state 
laws or the laws of the United States. It is 
enough, that the complaint avers a crime, 
and that such complaint is made to an officer 
who has legal authority to receive and act 
upon it. The act of 1848, to give effect to 
the ti-eaty, in terms declares, that the offi- 
cers named are severally vested with power, 
jurisdiction and authority, "upon complaint 
made, under oath or affirmation, charging 
any person found within the limits of any 
state, district, or temtoiy, with having com- 
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mitted, -withm the jurisdiction of such for- 
eign government, any of the crimes enumer- 
ated or provided for by any such treaty or 
convention, to issue his -warrant," &c., &e. 
The allegations of the complaint are ad- 
dressed, and may he wholly addressed, to 
the commission of the offence. That is all 
that the statute requires. It is all that the 
reason and good sense of the proceeding re- 
quires. The party complaining, having found 
a proper officer, an officer having actual and 
legal jurisdiction, may properly address him- 
self to such officer, not averring, but assum- 
ing, such jurisdiction. This is in analogy to 
other proceedings in courts of justice. True, 
the complainant ought, in some form, to lay 
before the commissioner all facts necessary 
to invoke, and "warrant the exercise of, the 
jurisdiction; but, that is all. "What the com- 
missioner does, upon complaint of those facts, 
•will depend, for its validity, upon his juris- 
diction to act on those facts, and that may 
become the subject of objection, inquii-y and 
proof. This was manifestly the view of 
Judge Nelson himself, when he decided the 
case of Ex parte Kaine [supral, although he 
did not particularize the forms of procedure. 
On proof that authority had been given by 
the president for the arrest of Kaine, he of- 
fered to withhold the discharge, and proceed 
himself to take evidence which might war- 
rant the surrender, clearly showing how that 
learned judge, in the administration of this 
law, as in other cases, while tenacious of 
all that he deemed material either to the 
right observance of law, or to the preserva- 
tion of the dignity aud honor of the govern- 
ment, or essential to the protection and safe- 
ty of parties charged, did not allow himself 
to be carried away hy undue and needless 
regai'd for the mere forms of proceeding. I 
infer, fi-om what is stated at the conclusion 
of his decision in Kaine*s Case, that, had 
counsel been able to show, that, before any 
proceedings were taken for the arrest of the 
alleged fugitive, the authority of the presi- 
dent had, in fact, been given, he would have 
taken the proceeding, as it then stood, on the 
arrest already made, and received proofs 
which might result in the surrender of the 
fugitive. 

In the present ease, moreover, the proceed- 
ing before the commissioner may, properly, 
be regarded as a single, connected proceed- 
ing, of which each of the steps forms a part, 
and all, together, constitute a complete rec- 
ord of jurisdiction. The mandate of the gov- 
ernment of the United States was presented 
to the commissioner, showing the requisi- 
tion of the British government for the extra- 
dition of George Macdonell, in pursuance of 
tlie treaty, and calling upon the commission- 
er to cause the necessary proceedings to be 
had in pursuance of the acts of congress re- 
ferred to, in order that the "evidence of the 
criminality of the said George Macdonell 
may be heard and considered, and, if deemed 
sufficient, may be certified « * « and that 



a warrant may issue for his surrender, pur- 
suant to said ti-eaty." This, (if, as here 
claimed, essential to the jurisdiction of the 
commissioner,) was the very first step in the 
proceeding, and became a part of the record 
thereof. The complaint then follows, enti- 
tled in the very matter of the requisition and 
mandate, that is to say, "In the matter of 
the application for Hiq extradition of- George 
Macdonell, otherwise Macdonnell, under the 
treaty betw-een the United States and Great 
Britain." This appropriately connects the 
complaint with the requisition already shown 
by the mandate, establishes complete iden- 
tification, and becomes the next step in the 
record. The two papers together establish 
complete jurisdiction. I do not mean to be 
understood that this reference, in the com- 
plaint, in terms, to the requisition and man- 
date, was indispensable. I have above said 
the contrary; but it was appropriate and is 
quite sufficient. 

2d. The second objection, as argued, em- 
braces several particulars: (1) That the man- 
date does not describe, with sufficient par- 
ticularity, an offence within the treaty; (2) 
that the complaint, on which the warrant of 
arrest was issued, does not sufficiently de- 
scribe such offence; (3) that the descriptions 
of the offence, as contained in the mandate 
and complaint, do not, on their face, suf- 
ficiently appear to be' identical; and (4) that 
there is a variance between the requisition 
and mandate, on the one hand, and the com- 
plaint and warrant, on the other, in this, 
that the requisition and mandate describe 
the offender as "George Macdonell," while 
the complaint and the warrant describe the 
offender as "George Macdonell, otherwise 
Macdonnell," so that, by reason of the va- 
riance in this respect, non constat that the 
prisoner is the person for whom requisition 
was made, or to whom the mandate relates. 

(1) There is no especial form prescribed by 
law, in which the govemement of the United 
States shall (assuming it to be necessary) 
give its authority to the commissioner to 
proceed in the matter. It is enough that the 
government recognizes the application of the 
foreign government, and gives authority for 
institution of proceedings for the ascertain- 
ment of the facts alleged to bring the case 
within the ti'eaty. It is enough that the au- 
thority, when given, describes the particular 
charge to be investigated, in the very terms 
of the treaty, in aid of the execution whereof 
the proceeding is directed. Hence, if the gov- 
ernment sees fit to describe the subject-mat- 
ter in genei-al terms, as a charge of "mur- 
der," or a charge of "forgery." that is suf- 
ficient, designating, of course, the alleged of- 
fender and fugitive to be proceeded against. 
Such language in a mandate which is, in 
terms, issued in pursuance of the treaty, im- 
ports that it is a charge of murder within the 
treaty, or a charge of forgery within the 
treaty. The authority it confers is for the 
investigation of the charge of an offence 
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witbin the treaty. That the mandate author- 
izes, and not the investigation of any other or 
different offence. Whether the proofs, when 
given, to establish such an offence within the 
meaning of the ti*eaty, sufficiently warrant a 
commitment, it is for the commissioner to 
consider and report to the executive. 

(2) The sufficiency of the complaint was 
discussed on the argument very much as if 
it were a question of its sufficiency as a 
pleading; and the reasons assigned for the 
objection were, mainly, such as are apt to re- 
quire definiteness, particularity, and the ab- 
sence of all variance, upon the most techni- 
cal rules of pleading. Such technical pre- 
cision is not required in a complaint, for the 
mere purpose of jurisdiction to proceed there- 
on. For, be it remembered, that the point 
under consideration is, that the commissioner 
had not jurisdiction to proceed, on such a 
complaint, to the issuing of a warrant; and 
it is argued, that the present complaint fails 
to give such jurisdiction, because it does not 
describe the alleged forged instruments with 
sufficient particularity as to date, names of 
the persons whose acceptances were forged, 
and the times of payment thereof. The com- 
plaint does state, that the alleged offender 
"did, heretofore, between the 22d day of 
January and the 2Sth day of February, in 
the year one thousand eight hundred and sev- 
enty-three, at the city of London, * * * 
within the jurisdiction of her said Britannic 
majesty, * * * commit the crime of for- 
gery and the utterance of forged paper, to 
wit, did feloniously, in the said city, and at 
the time aforesaid, forge and utter, well 
knowing the same to be forged, two several 
acceptances of two several bills of exchange, 
each for the payment of one thousand pounds 
sterling, lawful money of the United King- 
dom of Great Britain and Ireland, * * * 
with intent thereby to defraud the governor 
and company of the Bank of England, a cor- 
poration duly created by and existing under > 
the laws of the United Kingdom of Great 
Britain and Ireland aforesaid." What fol- 
lows in regard to conspiracy, I regard as of 
no importance to the present question. If it 
does not sti*engthen the case made against 
the accused, it may be regarded as surplus- 
age, and certainly does not change or alter 
the meaning or effect of what I have cited 
from the complaint. The question is, does 
what I have thus cited show a case of for- 
gery, within the treaty? Not whether it 
would constitute an indictment free from 
special exception. I have no hesitation in 
saying that it does charge the crime of for- 
gery at the common law, however it may fail 
to describe it with the particularity required 
in a formal indictment for the offence. 

I do not deem it necessary to question what 
is said touching the requisites of the com- 
plaint in this respect, in Re Henrieh [Case 
No. 6,369], or in Re Farez [Id. 4,644]; but I 
am of the opinion that the description of the 
offence here does satisfy the requirement of 



the act of 1848, which authorizes the officer 
to issue his warrant "upon a complaint char- 
ging any person * * with having commit- 
ted * * any of the crimes enumerated or 
provided for by such treaty." 

To the suggestion, that it may be true, and 
may appear, when the specific instrument is 
produced, that the prisoner had authority to 
sign the name or names alleged to be forged, 
it must suffice to say— that is matter of de- 
fence—the subject of proof. Enough for the 
complaint, that it shows a prima facie case 
of forgery. 

So, to the suggestion, that, between the 
days named there may be a large number of 
acceptances, each of which would answer 
the description in this complaint— eveiy pos- 
sible conjecture on the subject need not be 
excluded by the terms of the complaint. It 
would be possible to suggest the same thing, 
if the complaint named a precise date, with 
names, and when payable, &c., or even gave 
a copy of the bills of exchange. Enough, as 
already said, that the complaint makes a 
prima facie case; that is to say, this is 
enough to give jurisdiction to the commis- 
sioner. It is in that aspect alone that I am 
considering it 

That the party should be fairly apprised 
of the charge made, and with such fullness 
as is reasonably necessary to enable him to 
meet the investigation, may be conceded; but 
that appertains, after jurisdiction is acquir- 
ed, to the conduct of the proceeding, and 
there is no danger that, for all the purposes 
of the inquiry, whether he ought, upon the 
proofs, to be committed, the investigation 
will not furnish him with that information, 
in respect to any detail not contained in 
the complaint as it now reads. It is the 
duty of the commissioner to proceed with en- 
tire fairness towards the prisoner, in every 
respect. The presumption is that he will do 
so. It is sufficient for the question before 
me, that he has jurisdiction for that purpose. 

(3) The mandate and the complaint are in 
perfect harmony. I have already said, that 
I deem the mandate sufficient. It is no 
ground of objection, that the complaint is 
more specific than the mandate. Upon the 
assumption that the mandate was necessaiy, 
and required the officer to receive the com- 
plaint, there arises the legal inference, that 
the complaint made refers to, and charges, 
the same offence. Upon the argument sub- 
mitted, whenever the complaint embodied 
more details than were given in the man- 
date, it could be successfully insisted, that 
they did not appear to be identical, and, 
therefore, jurisdiction did not appear by thfr 
complaint. 

(4) As to variance between the mandate 
and the complaint and warrant, because, in 
the former, the alleged offender is called 
"George Macdonell," and, in the latter 
"George Macdonell, otherwise Macdonnell," I 
think there is nothing in the objection. The 
waiTant, as already seen, recites the requisi- 
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tion and mandate, and sliows, unequivocally, 
tliat the warrant is issued in pursuance 
thereof, and that it directs the arrest of the 
alleged offender named therein. The sug- 
gestion in the nature of an alias, contained 
therein, does not describe a different person, 
but seeks to aid in his complete identifica- 
tion. I do not doubt that the alias designa- 
tion might, if it were of any importance, be 
regarded as surplusage; but it cannot prop- 
erly be construed as indicating another per- 
son. Identity of name raises the presump- 
tion of identity of person. 

Like observations are pertinent to the sup- 
posed variance in this respect between the 
mandate and the complaint, which, as al- 
ready suggested, ;form parts of the same rec- 
ord. 

Finally, I must decline considering the 
matter not alleged by way of plea or trav- 
erse to the return of the marshal, but urged 
on the argument, namely, that the commis- 
sioner has already, in the progress of his pro- 
ceeding, received in evidence a document 
which was not legally admissible. If that 
suggestion were well founded, it would not 
defeat his jurisdiction. What may be the 
effect of the reception of the evidence, if it 
were deemed inadmissible, even whether, in 
ease the facts were otherwise clearly proved, 
it would have any effect to avoid the finding 
of the commissioner, it is unnecessary now 
to say. The decision in Re Farez [Case No. 
4,646], is to the effect, that an error of that 
description does not defeat the jurisdiction of 
the commissioner, or invalidate the arrest 
upon the warrant, or entitle the prisoner to 
be discharged. Besides, it is in no case 
proper to resort to the writ of habeas cor- 
pus, or to a succession of such writs, from 
day to day, for the purpose of reviewing 
the interlocutory decisions of the commis- 
sioner upon questions of that nature. 

To the suggestion, that the commissioner 
had, when the writ was in this case applied 
for, granted an adjournment to enable the 
counsel for the foreign government to pro- 
duce testimony, and that the commissioner 
was thus unjustly and , unreasonably pro- 
tracting the investigation, when, in fact, up 
to that time, there had, as claimed, been no 
legal evidence produced, I must say, that the 
conduct of the inquiry is committed to a 
sworn public officer, and his power to grant 
adjournments, at the instance of either party, 
is unquestionable. Often, it is indispensa- 
ble to a just inquiry, and may often be nec- 
essary for the protection of the accused from 
an unfounded charge. The commissioner 
must exercise a just and reasonable discre- 
tion on that subject The ends of justice, on 
the one hand, and the rights of the accused, 
on the other, cannot otherwise be preserved. 
Should that discretion be abused, the prison- 
er can, doubtless, have relief, but no such 
abuse at present appears. The practice in 
analogous cases, in the state wherein the 
proceedings are conducted, is said, in one of 



the cases referred to, to be a guide to the 
commissioner in the conduct of the investi- 
gation. If this be so, then it is quite perti- 
nent to refer to a familiar practice, sanction- 
ed by the couits of this state, where persons 
charged as fugitives from justice are sought 
to be returned to another state. Not only 
is the arrest made, and the accused held for 
examination, and time allowed for the pur- 
pose, but they are even held for a reason- 
able time, to enable the complaining parties 
to procure the necessary requisition for their 
delivery to the executive of the state from 
which they have fled; and the practice is 
also familiar, where persons are charged 
with crime within the state jurisdiction, and 
the examination is pending, to 'adjourn the 
same from time to time, and, when such per- 
sons have been brought up on habeas cor- 
pus, they have been remanded, to the end 
that such examination may be continued to 
a conclusion. It will, also, be found, that 
the practice of granting reasonable adjourn- 
ments has obtained heretofore in all extradi- 
tion cases; and there is no "reason, either of 
favor to the prisoner, jealousy of the foreign 
government, or otherwise, why it should not 
prevail in those cases as well as in cases of 
crime alleged to have been committed in vio- 
lation of our own laws. 

What I have said seems to me to embrace, 
either expressly or by implication, all the 
grounds upon which the discharge of the 
prisoner is claimed, and I cannot regard 
them as sufficient. Let the prisoner be re- 
manded to the custody of the marshal, to be 
held under the warrant of arrest and the 
commitments of the commissioner, that the 
proceedings on the inquiry into the crimi- 
nality of the prisoner may be continued, and 
let the writs of habeas corpus and certiorari 
be discharged. 

[NOTE. The case was heard by the commis- 
sioner on April 24, 1873. and the prisoner dis- 
charged for insufficiency of evidence, but he was 
held by the marshal upon a second warrant of 
arrest, issued upon a new executive mandate, 
which had been issued in the meanwhile. "Up- 
on this new warrant he was committed, and 
subsequently a warrant for his surroider to the 
agents of the British government issued. There- 
upon the prisoner sued out a new writ of habeas 
corpus, which was heard in this court upon June 
3, 1873; and the prisoner again remanded. Case 
No. 8,772.] 
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1, Observations on the power of the court to 
issue a writ of certiorari, in a case under a 
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ti-eatv providing for the extradition of fugitives, 
and on the effect of a warrant of surrender, is- 
sued by the president, as a supersedeas of such a 
writ. 

2. While the relator was lawfully held in cus- 
todv. under a valid warrant of arrest, in an ex- 
tradition case, and the inquiry thereunder was 
being proceeded with, a second warrant, on a 
new complaint, for a distinct ofEence, for his ex- 
tradition, was issued. Afterwards, he was dis- 
charged from the arrest under the first warrant, 
for want of sufficient evidence to justify his com- 
mitment, and he was thereafter arrested under 
the second warrant: Held, that the latter arrest 
was not invalid. 

3. Under section 2 of the act of August 12, 
184S (9 Stat. 302), as supplemented by the act 
of June 22, 1860 (12 Stat. 84), copies of depo- 
sitions taken in London, before the lord mayor 
of London, and certified under his hand to be cop- 
ies of the depositions on which he issued a war- 
rant of arrest against the person dijirged, and 
further certified by the minister of the United 
States in Great Britain to be so authenticated as 
to entitle them to be received for similar pur- 
poses by the tribunals of Great Britain, are com- 
petent evidence in an inquiry under a warrant 
of arrest, in an extradition case. 

4. A court, or a judge, issuing a writ of habeas 
corpus, in an extradition ease, does not sit as an 
appellate tribunal, to review the proceedings 
whidi have taken place before a commissioner, 
as upon allegation of error. 

[Cited in U. S. v. Brawner, 7 Fed. 87; Re 
Wadge. 15 Fed. 866; Ex parte McOabe, 46 
Fed. 366.] 

5. If the commissioner acauired jurisdiction of 
the subject-matter, and of the prisoner, the pris- 
oner may be legally held, although the commis- 
sioner, in conducting the inquiry, committed an 
error in the reception of evidence. 

6. The adjudications in this circuit considered, 
as to the power and duty of the court, on habeas 
corpus and certiorari, to entertain the question 
of the sufficiency of the evidence before the com- 
missioner, to warrant the commitment for sur- 
render. 

[Cited in Ex parte Perkins, 29 Fed. 908; Re 
Ezeta. 62 Fed. 982.] 

7. No case has held that, because some evi- 
dence was introduced which was not legal or com- 
petent, or because the court, upon a review of 
the evidence, was of opinion that it would have 
come to a different conclusion upon the evidence, 
therefore the proceedings were illegal, and the 
prisoner should be discharged. 

[Quoted in Re Stupp, Case No. 13,563.] 

This case came before the court on the 2d of 
June, 1873, on writs of habeas corpus and 
certiorari. The prisoner [George Macdon- 
nell], was produced by the marshal, in obe- 
dience to the writ of habeas corpus addressed 
to him, returnable to this court. By the re- 
turn to the writ it appeared, tliat the pris- 
oner was held in custody under a warrant is- 
sued by United States Commissioner Gutman, 
committing him to the custody of the mar- 
shal, for surrender to the authorities of Great 
Britain, pursuant to the treaty of August 9, 
1842 (8 Stat. 572), upon a charge of sundry 
snecified forgeries, and the utterance of 
forged paper; and that, since the issuing of 
the writ, a warrant from the seci-etary of 
state of the United States had been received 
by the marshal, directing him to surrender 
the prisoner to the agents of the British gov- 
ernment. The said commissioner, to whom 



the writ of certiorari was addressed, returned 
a copy of the proceedings had before him, 
upon which he made the commitment of the 
prisoner for surrender, and that he had made 
his report of the proceedings to the execu- 
tive of the United States, upon which the 
warrant of the secretary of state had since 
issued. The prisoner had previously been 
proceeded against, pursuant to a requisition 
of the British government, and a mandate of 
the executive issued thereupon, on the 13tb 
of March, 1873, under a complaint made be- 
fore the same commissioner, March ISth, 
1873, charging the crimes of forgery and tho 
utterance of forged paper, to wit, certain two 
bills of exchange, for £1,000 each, on which 
a warrant was issued by him on that day. 
Under that warrant the prisoner was arrest- 
ed and held. The proceedings upon that com- 
plaint were continued until the 24th of April, 
1873. In the meantime the validity of the 
proceedings had been examined, under writs 
of habeas corpus and certiorari [Case No. S,- 
771], before Judge Woodruff, and their valid- 
ity affirmed, and the prisoner returned to the 
custody of the marshal. On the 23d of April, 
1873, a second warrant of arrest was issued 
by the same commissioner, founded upon an- 
other mandate of the executive, issued on 
the 8th of April, 1873, and another complaint 
made to the commissioner by the British 
consul-general, charging the prisoner with 
the crimes of forgery and the utterance of 
forged paper, to wit, with forging and utter- 
ing eleven separate bills of exchange, which 
were particularly described, with date, time, 
place, amount, &c., &c. Such warrant of ar- 
rest was delivered to the marshal on the 
same day, April 23d, and the prisoner (then 
in custody under the piior warrant) was noti- 
fied thereof. On the 24th of April, the coun- 
sel conducting the prosecution under the first 
proceedings announced to the commissioner 
that they had no further evidence to offer un- 
der such previous proceedings, and the com- 
missioner thereupon, deeming the evidence 
then before him insufficient to justify a com- 
mitment, discharged the prisoner from the 
said prior warrant of arrest. The prisoner 
was, however, detained by the marshal under 
and by virtue of such second warrant of ar- 
rest, and proofs were thereupon taken, which 
resulted in the warrant of commitment for 
surrender under which he was held to await 
the action of the executive, at the time the 
present writ of habeas corpus was issued, 
which warrant of commitment was soon after 
followed by the warrant for his surrender to 
the agents of the British government, men- 
tioned in the return to the writ. The pris- 
oner answered the return to the hkbeas cor- 
pus, insisting therein upon the illegality of 
the proceedings, the discharge from the for- 
mer arrest, as an acquittal, the errors of the 
commissioner in admitting incompetent evi- 
dence, and the insufficiency of the proof to 
warrant his commitment, and claiming to be 
discharged from custody. Some other facts. 



L16 Fed. Cas. page 61] 

and tlie grounds urged by his counsel in sup- 
port of his claim to be discharged, appear in 
the obsei-vations of the court in announcing 
the decision. 

Charles W. Brooke, for prisoner. 
Clarence A. Seward and Charles M. Da 
Costa, for Bank of England. 
Fi-ancis F. Marbury, for British consul. 
James C. Carter, for marshal. 

Before WOODEUFP, Circuit Judge, and 
BLATCHFORD, District Judge. 

WOODRUFF, Circuit Judge (on the 3d of 
June, the counsel for the prisoner having 
been fully heard on the previous day), stated 
the cont'lusions of the court, orally, as fol- 
lows: 

The court have given such attention to this 
case, during the progress of the argument, 
and in the interval since the adjournment, as 
seemed to us due to its importance, to the 
earnestness and zeal with which the claims 
on behalf of the prisoner have been urged 
upon our attention, and to the gravity of 
some of the questions wliich have been agi- 
tated—such as seemed to us to be necessary 
to a safe and right conclusion upon the ques- 
tions involved, having due regard, also, to 
the rights of the citizen, and a proper respect 
to the foreign government, and the good faith 
of our own, in the execution of its treaty. 
The result is, that we do not think it neces- 
sary to hear the counsel for the prosecution, 
upon the questions either of law or of fact, 
which were raised and discussed herein by 
the counsel for the prisoner. Nor do we 
think it necessary, on this occasion, at least, 
to consider the grounds upon which thQ court 
is moved, in behalf of the prosecution, to 
quash the writ of certiorari. Ex paite Van 
Orden [Case No. 16,870]; In re Martin [Id. 
9,151]. 

The conclusions which we have reached 
upon the points urged in behalf of the pris- 
oner, render it unnecessary that we should 
say anything of the power of the court to is- 
sue the writ of certiorari, in a case arising 
*under a treaty providing for the extradition 
of fugitives, or of the effect of the warrant 
of the president for the surrender of the pris- 
oner, upon the proceedings, as a supersedeas, 
if a writ of certiorari has been properly is- 
sued. It is, however, proper to say, that the 
power to issue such a writ, in cases of this 
description, has been frequently affirmed and 
exercised; and that the warrant of surren- 
der, issued by the government of the United 
States, for the delivery of the prisoner to the 
agents .of the demanding government, has 
not, so far as we can discover, or are advised, 
been heretofore held a conclusive bar to fur- 
tlier inquiry into any questions which may 
properly be raised upon a return of the whole 
proeeedjings. On that subject we go no fur- 
ther, because, assuming that the writ was 
properly issued, and that the warrant for the 
surrender of the prisoner should have no ef- 
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feet to preclude further inquiry, and no effect 
to render valid proceedings which could not 
otherwise be sustained, our conclusion ip, 
that the grounds upon which the discharge 
of the prisoner is sought under these writs, 
ought not to prevail. 

Without discussing all the questions that 
have been raised by counsel, at great length, 
or attempting to review all the arguments, 
or seeking to array against them, in any con- 
siderable detail, reasons for not giving them 
the force which they seem to possess in the 
mind of the counsel by whom they were 
urged, we shall content ourselves with dis- 
posing of the objections substantially in the 
order in which they were presented. 

The fii-st practical question, as expressed 
by the counsel, in the course of his argu- 
ment, is, whether the arrest of lue prisoner 
in this proceeding was a legal arrest The 
facts out of which that question arises ap- 
pear, by the return to the certiorari, to be 
these: A mandate had been issued by the 
president, directing proceedings against the 
prisoner, in compliance with a requisition by 
the government of Great Britain, and a com- 
plaint had been made before the same com- 
missioner, at an earlier day, in which the 
charge of forgery by the prisoner was made, 
that charge being only particularized by the 
statement that he had been guilty of forgery, 
in the making of two certain bills of ex- 
change for one thousand pounds each, with 
intent to defraud the governor and compa- 
ny of the Bank of England. Upon that com- 
plaint a warrant had been issued for the 
arrest of the prisonei*, he had been an-ested, 
and inquiry into the question of hiS criminal- 
ity in the matter thus charged had begun. 
The question whether, in the proceedings 
had upon. that complaint, the commissioner, 
and the marshal who executed his waiT.ant, 
acted legally, had been brought under ju- 
dicial inquiry, and the proceedings and war- 
rant had been pronounced by one of the 
judges of this court, after full argument, 
legal. 

Still entertaining the views which governed 
that decision, we are bound now to pi-onounce 
that arrest and that detention legal— legal 
then, and legal always. So that, on the 24th 
of April, before the discontinuance of the 
proceedings under that arrest, (or, to use 
the other form of expression, before the dis- 
charge of the prisoner from that ari-est,) he 
was held in legal custody. While he was in 
that custody, the warrant of arrest now in 
question was placed in the hands of the mar- 
shal; and thereafter, on the following morn- 
ing, on the suggestion of the prosecuting coun- 
sel that they had no further evidence to 
offer in support of that prior charge, (and, 
plainly, upon the face of the proceedings, 
because the evidence produced did not es- 
tablish that charge sufficiently to warrant 
any other result,) the commissioner dischar- 
ged the prisoner from that arrest. It is now 
argued, that, by some legal retroaction, the 
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discharge of the prisoner from that arrest 
establishes, and establishes conclusively, that 
he was, up to that time, held under illegal 
arrest. That reasoning we cannot affirm. All 
that that decision affirmed was, that the de- 
manding government, or those who represent- 
ed the demanding government, in that pros- 
ecution, had failed to establish the charge; 
but, down to the time of that decision, the 
detention of the prisoner was legal, as had 
already been pronounced, and as we still af- 
firm. To hold now, that the discharge of the 
prisoner from arrest under that charge, for 
want of sufficient evidence to justify his com- 
mitment, operated retroactively, to make the 
precedent holding and arrest illegal, is to 
hold, if it be extended, as the principle of 
the argument must extend it, to other and 
kindred cases, that, whenever a party once 
•charged with crime has been arrested and 
subsequently discharged, whether for inform- 
ality, for want of proof, on verdict, or on 
other legal grounds, ipso facto, all who were 
actors in the previous arrest were trespass- 
ers, and liable to be proceeded against as 
such, as if the arrest and all prior proceed- 
ings were void ab initio. No such result is 
due to the fact that the prisoner, having 
been arrested, is discharged from custody. 
Such a doctrine, we think, would be fruitful 
of mischief that could not be tolerated. It, 
therefore, is not true that the arrest on the 
present warrant was illegal, because the pris- 
oner was, at the time it was issued to the 
marshal, illegally detained; and, if so, that 
branch of the argument fails, and must be 
overruled. 

It is, however, suggested, that, the pris- 
oner being in custody under a warrant of ar- 
rest, if the view we have just discussed, be 
not taken, then he was in legal custody; 
that it was irregular to issue an,other warrant 
of arrest, and place it in the hands of the 
marshal; and that, if proceedings against 
hjm, with a view to another or subsequent 
charge were to be instituted, it ought to have 
been done by a detainer lodged with the 
jailer, and not by a warrant of arrest de- 
livered to the marshal. Without entering in- 
to the discussion of a mere question of prac- 
tice, it is enough to say, that we are of opin- 
ion that such a technical objection has no 
place in proceedings for the execution of this 
treaty, and has no application to this subject. 
The prisoner had not then been committed to 
any jail. He was kept in the custody of the 
marshal, who used such place of safe keep- 
ing as was available to him, and the new 
warrant of arrest must necessarily be de- 
livered to the marehal. Such new warrant 
operated to make it the duty of the marshal 
to detain the prisoner to await proceedings 
Tinder it. 

It was insisted, that the decision of this 
court in a former case involved, as a neces- 
sary result, a proposition which, if maintain- 
ed, rendered the arrest under the present 
warrant illegal. In the case of In re Farez 



[Case No. 4,644], before this court, on habeas 
corpus, the opinion was expressed by the 
judge, that, while in the custody of the court, 
by virtue of a writ of habeas corpus, a pris- 
oner was to be protected against arrest upon 
a new warrant, and, obviously, because it 
was a direct interference with the power of 
the com't then engaged in inquiring whether 
there was ground for detaining the prisoner 
under the subsisting arrest; and that the 
court owed it to itself, and to its necessary 
power to exercise its own jurisdiction, to 
see to it that no prisoner in its custody, held 
on habeas corpus, was withdrawn from it 
pending the proceeding. Such a case has no 
application to the present point The prison- 
er was not in the custody of any court. He 
was held by a ministerial officer, with a view 
to an inquiry into a charge of crime, and 
there was nothing inconsistent with the 
course of that inquiry, that another warrant 
of arrest, issued by the same commissioner, 
directing that he be brought before him, 
should be placed in the hands of the mar- 
shal, to the end that an inquiry might be had 
upon a fresh charge. It was not held, in the 
Case of Farez, that a new warrant of arrest 
was invalid, because issued pending the pro- 
ceedings on habeas coi-pus, but only, that, 
while the prisoner was in the custody of the 
court, it could not be executed, so as to with- 
draw him from that custody. So, here, the 
present warrant of arrest was not invalid be- 
cause issued while the prisoner was held un- 
der a prior warrant. In the most favorable 
view that can be taken, it opeiated, when he 
was discharged from the prior wari-ant, to 
require the marshal to detain him in cus- 
tody. .No power of any court was invaded. 
There was no conflict with any requirement 
or duty of any court to see to it that its juris- 
diction was not interfered with. That case, 
as we think, has no application to the sub- 
ject before us; and we, therefore, hold, that 
there was nothing in the circumstances re- 
lied upon, which invalidates the arrest and 
detention under the second warrant. 

The discussion of the point last considered 
was deemed, by the counsel for the prisoner, 
to involve the question whether, in truth, 
this second arrest was or was not for the 
same charge. The counsel hereupon insists, 
that, upon the same charge for which the 
prisoner was first arrested, he was not liable 
to a second arrest, not only for the reasons 
above referred to, but because the discharge 
from the first arrest operated as an acquittal, 
and that, therefore, if we do not sustain the 
grounds for discharge already considered, the 
prisoner must, nevertheless, be discharged, 
unless the second arrest was based upon a 
charge of a distinct offence. That the second 
arrest was for the same offence as the first, 
is claimed by the prisoner's counsel, upon, 
in substance, this reasoning: Inasmuch as 
the treaty of extradition (8 Stat. 576, art 10) 
provides, that, upon the requisition of the 
demanding government, setting forth that 
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the alleged fugitive is charged with the of- 
fence of forgery, he shall, in the maimer 
pointed out in the treaty, be surrendered to 
the demanding government, for trial, there- 
fore, if forgery he charged, it, es: vi termini, 
means all forgeries up to that time commit- 
ted; and, therefore, although it may be true, 
that a second application or requisition for 
surrender proceeds upon an allegation of the 
forgery of distinct and separate instniments, 
there is therein, nevertheless, but the charge 
of forgei-y, and it is, therefore, the same of- 
fence, because forgery was charged in the 
first requisition. The fallacy of that view of 
the subject is quite apparent, when it is sug- 
gested, that every forgery is an offence; that, 
a,s there may be several forgei'ies, so there 
may be, and so there are, several offences; 
a.ud that there may be as many indictments, 
as many trials, as many convictions, and, we 
add, as we think is the necessary conse- 
quence, as many demands of surrender, and 
a.s many proceedings preliminary to surren- 
der, as there are instruments forged, or, in 
other words, in the view that we take of the 
subject, as there are offences. It is unneces- 
sary to add, that there need not be so many 
warrants of surrender, for the obvious rea- 
son, that, when the prisoner has been once 
sun-endered, a further warrant of sun-ender 
would be useless, and, therefore, the execu- 
tive need not be called upon to make more 
than one, unless, perhaps, for some cause, the 
first waiTant of surrender had not been exe- 
cuted. In that ease, a second wai-rant of 
surrender might be issued. 

The requisition, mandate and complaint uu- 
■der which the second warrant of arrest was 
losued, and under which the proceedings now 
in question were taken, charge the prisoner 
with forging and uttering eleven different 
biUs of exchange, each specifically described. 
The first proceeding related to two bills of 
exchange, described iri such general terms 
that, while they may answer the description 
of two of those named in the second pi-oceed- 
ing, they are not clearly identical therewith, 
and the other nine are plainly distinct and 
separate forgeries. It is, however, insisted, 
that the discharge from arrest under the first 
wan-ant was such an acquittal as preclud- 
ed another an-est under the second warrant. 
The reasons which we have given for our 
view of the other points, in the order in 
which they were presented by the counsel, 
lead necessarily to the answer which we 
give, decidedly, that it has no such legal ef- 
fect Not only so; we purposely refrain 
from even affirming, or admitting, that, if 
the offence charged had been identical in both 
complaints, the prior discharge would have 
operated as a necessary legal bar to a subse- 
<iuent arrest, commitment and surrender, 
when the demanding government was able 
to produce proper evidence to sustain it. Be 
that as it may, we do hold, that such dis- 
charge has no legal opei-ation or effect upon 
proceedings for the surrender of a fugitive. 



based upon complaint of a distinct offence. 
The executive may be caUed upon to guard 
against abuse, or against oppressive proceed- 
ings. The executive may, perhaps, be justi- 
fied in saying to the demanding government: 
"You have had your day. You have had 
your opportunity. We have, in good faith, 
given you the benefit of the instrumentalities 
pointed out in the treaty, in order to effect 
the surrender of the alleged fugitive whom 
you demand; but we will see to it that need- 
less or vexatious prosecutions be not indulged 
in," On the other hand, we unhesitatingly 
say, that, if the government be satisfied that 
a failure to procure a surrender in the first 
instance was due to circumstances explaina- 
ble, consistently with good faith, and con- 
sistently with proper respect to our govern- 
ment, and the case be such as properly ap- 
peals to the sense of Justice which this gov- 
ernment always entertains, a further man- 
date may be issued on a second requisition, 
and the proceedings that will follow, con- 
ducted by the judicial oflicers of the govern- 
ment, will be legal. Indeed, on that subject, 
we apprehend, that the magistrate before 
whom the prisoner is brought has no right to 
entertain the question. And, in reference 
to this point, we add, that there is no neces- 
sary legal obligation, on the part of the de- 
manding government, to place in its original 
requisition all the offences of which it may 
suppose that the fugitive has been guilty. 
What may, in fairness and candor, be due 
between, the two governments, and whether 
the president would grant further and suc- 
cessive mandates, where the proceedings 
were rendered unnecessarily vexatious, by 
withholding the information which the de- 
manding government possesses, and so insti- 
tuting* several successive prosecutions, when 
one is stiffieient, is, we think, a question for 
the esecutive, and not for the court or, the 
commissioner. 

The next point in the order of the discus- 
sion was, that, if the proceedings before the 
commissioner thus far be held to be legal, the 
prisoner should, nevertheless, be discharged 
from custody, because the commissioner, in 
the conduct of the inquiry into the criminal- 
ity of the fugitive, received incompetent evi- 
dence. The supposed illegal evidence con- 
sists of depositions of two classes. The first 
class embi-aces depositions which are certi- 
fied to have been taken before the lord mayor 
of London, before a wariunt of arrest, which 
forms a part of the documents produced on 
the hearing before the commissioner, was 
til ere issued. The other class consists of 
depositions which were taken successively 
on two supplemental informations and in- 
quiries, at dates subsequent to the issuing of 
that warrant of arrest. 

In respect to the first class, it seems to us 
sufficient to refer to the language of the acts 
of congress under which these proceedings 
have been conducted, and to state that the 
necessary construction of those acts involves 
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the correctness of the commissioner's ruling 
in this respect. We think we might place 
the decision of that point upon the act of 
August 12, 1848, alone (9 Stat. 302); but, 
under that act, as supplemented hy the act 
of June 22, 1860 (12 Stat. 81), it seems to us 
that there can be no reasonable doubt. Sec- 
tion 2 of the act of 184S provides, that, "in 
evei-y case of complaint as aforesaid," (re- 
f ei-ring to proceedings under a treaty for the 
extradition of criminals,) "and of a hearing 
upon the return of the warrant of arrest," 
(issued by the magistrate), "copies of the 
depositions upon which an original warrant 
in any such foreign country may have been 
granted, certified under the hand of the per- 
son or persons issuing such warrant, and 
attested, upon the oath of the party produ- 
cing them, to be true copies of the original 
depositions, may be received in evidence of 
the criminality of the pei-son so apprehend- 
ed." It will be seen, that the principle upon 
which this act proceeds is, that evidence 
which, in the foreign country, was held suf- 
ficient to authorize the arrest of the fugitive, 
ought to be received as evidence here upon 
the same charge. But, to identify that evi- 
dence and show that the documents produced 
do contain the evidence received in such for- 
eign countiy, they must be authenticated as 
true copies. The authentication which this 
statute contemplates is a certificate under 
the hand of the person or pei-sons issuing 
such Avarrant. and attestation, upon oath, 
that they are true copies of the original depo- 
sitions. That tliese depositions are certified 
under the hand of the person issuing the 
warrant in the case now before us, to wit, 
the lord mayor of London, is not questioned. 
Congress, in 18(50, evidently conceiving that 
exigencies might arise, doubtless knowing 
that exigencies had arisen, in which there 
was difficulty in furnishing seasonable oral 
proof by the oath of the party producing 
the depositions, provided, in the act of 1860, 
that such depositions, or copies thereof, IE 
they shall be properly and legally authenti- 
cated, so as to entitle them to be received 
for similar purposes by the tribunals of the 
foreign country from which the accused 
party shall have escaped, shall be received 
in evidence. Here, again, congress recog- 
nizes the propriety of receiving in evidence 
here depositions which are so authenticated 
as to entitle them to be received for similar 
pui-poses by the tribunals of the foreign 
country. Such depositions are, in their na- 
ture and by express terms, made admissible 
here. Had the act stopped there, the ques- 
tion arising on the offer of such depositions 
would not be— are such depositions admis- 
sible, but, are they so authenticated that 
they are entitled to be read in the foreign 
country for similar purposes? How are the 
tribunals of this country to be advised of 
the sufficiency of the authentication? That 
question might have created embaritissment 
had the act of congress gone no further. 



Should oral proof be takeii? "What official 
certificates from the foreign tribunals, or 
government, or officers, would establish it? 
To relieve all doubt or embarrassment, the 
act declares what may be taken as proof, 
and conclusive proof, of such authentication, 
which the court must recognize, and by 
which that fact is established, in these 
words: "The certificate of the principal dip- 
lomatic or consular officer of the United 
States, resident in such foreign country, shall 
be proof that any paper cr other document 
so offered is authenticated in the manner re- 
quired by this act." It seems to us, that 
that removes all doubt frum this question. 
Such certificate is not merely evidence, it is 
proof of such due authentication. The cer- 
tificate of our minister at the court of St. 
James was produced before the commission- 
er. That certificate is unqualified, in its cer- 
tification, that the depositions are authenti- 
cated in the manner required by the act, to 
wit, so authenticated as to entitle them to 
be received for similar purposes by the tri- 
bunals of the foreign country from which the 
accused party is alleged to have escaped. 
It seems to us that that certificate is, in its 
nature, a judicial act, which neither the com- 
missioner nor this court can disregard or 
overrule. Moreover, that certificate states. 
on its face, that it is given and made under 
and pursuant to the provisions of the act 
of 1860. It may, therefore, be regarded, by 
its reference thereto, as incorpoi-ating the 
act itself, so far as the details of its re- 
quirements are involved in the certificate. It 
follows, that, in regard to the first class of 
depositions, there is no room to hesitate, in 
affirming the correctness of the ruling of the 
commissioner in receiving them as evidence. 
It is suggested that this construction of 
the acts of congress involves an interfer- 
ence with the rights of the prisoner, as creat- 
ing a species of evidence which the treaty 
did not contemplate. 8 Stat. 576, art. 10. We 
are awai'e, that, by the terms of the treaty, 
the proof which the government of the Unit- 
ed States is bound, and which alone it is 
bound, to respect, as creating an obligation 
on its part to surrender a fugitive, is such 
evidence of criminality as, according to the 
laws of the place where the fugitive or per- 
son charged is found, would justify his ap- 
prehension and commitment for trial, if the 
offence had been there committed. In the 
first place, this language has especial refer- 
ence to the degree, quantum, or weight of the 
evidence, rather than to the instniments of 
evidence themselves; and an act of congress 
prescribing what instniments or vehicles of 
evidence shall be received, and how they 
may be authenticated, is in no inconsistency 
with the treaty. But, mort than this— it was 
just as competent, as a question of power, 
for the government of the United States, by 
act of congress, as it was competent in the 
treaty itself, to say upon what evidence of 
criminality it would perform the stipulations 
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in the treaty; and, therefore, when congress 
declared, by their act, for the guidance of 
judicial officers, what shall he admissible to 
establish criminality, in the inquiry which, 
by the terms of the treatj . the government 
is bound to Institute, they made their en- 
actment the law of the place where the pris- 
oner is found, for all the purposes of the 
proceedings under the treaty. Therefore, it 
is true— technically and literally tmeT-that 
the evidence by which the prisoner in the 
present case has been charged, so far as it 
conforms to the provisions of the act of con- 
gress, was evidence competent, in its nature, 
to justify any conclusion which is properly 
deducible therefrom, in the place where the 
prisoner was found, and where he was appre- 
hended. 

As to the supplemental depositions, taken 
after the warrant was issued, their admis- 
sibility depends entirely upon the construc- 
tion of the act of 18G0. There are two 
grounds upon which we may hold that their 
admission does not invalidate the proceed- 
ings had before the commissioner in this 
case. If the construction which we have in- 
timated of the act of 1860, namely, that the 
certificate of the principal diplomatic or con- 
sular officer of the United States, resident in 
the foreign country, is proof, plenaiy and 
conclusive, that the documents offered in evi- 
dence are so authenticated that they are en- 
titled to be received for similar purposes by 
the tribunals of England, be correct, then, by 
the terms of the act of 1860, it was the duty 
of the commissioner to receive them in evi- 
dence; and they were competent, because so 
pronounced by the diplomatic officer to whom 
that question is referred by the act of con- 
gress itself. If it were profitable, we might 
occupy time in suggesting reasons for the 
enactment, showing its propriety and its 
convenience; and we might even go further, 
(if it were proper for the court to attempt to 
justify an act of the supreme legislature,) in 
support of the construction of the act of 1860, 
above stated. But we do not think that is 
necessary; and for the fui'ther reason, that, 
without resting the disposition of this case, 
in any respect, upon the conclusive effect of 
the certificate of the American minister, we 
are of opinion, that, even though the second 
class of depositions were inadmissible, their 
reception furnishes no ground for the dis- 
charge of the prisoner. 

The arguments mrged upon our attention 
proceed very much upon an assumption, 
which is entirely erroneous, to wit, that, in 
this proceeding, under the writ of habeas 
eoipus, we are sitting as an appellate tribu- 
nal. That is not our relation to the commis- 
sioner. A judge issuing a writ of habeas 
corpus, or a court issuing a writ of habeas 
corpus, in these cases, is exercising an in- 
dependent and original jurisdiction, with a 
right to inquire, doubtless, whether the pris- 
oner is legally held. What shall be the scope 
and extent of that inquiry, has been very 
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I much controverted in the courts of this cir- 
cuit. We say, on that subject, first, that we 
are not sitting as an appellate tribunal, for 
the purpose of reviewing the proceedings be- 
fore the commissioner, as upon allegation of 
error. This is not a writ of error. The in- 
quiry here is not to be conducted upon the 
rigid, technical rales applicable to a writ of 
error, which is in the same proceeding. Some- 
times, it is true, a writ of error is called a 
new suit, but, in its relation to the subject- 
matter, and in its ultimate result, it is so 
connected therewith, that it may be properly 
called a continuation of the same proceeding. 
It may result in revei-sing. What then? If 
the case is one which calls for it, a venire 
de novo may be had, which reaches back to 
the point where the error occurred which re- 
quires the proceedings to be reversed. If the 
decision is one of affirmance, it then adds 
an additional record sanction to what the in- 
ferior tribunal has done. This proceeding 
has no such relation to the proceedings of 
the commissioner. The question to be de- 
termined upon habeas corpus, in these cases 
is, as we apprehend— is the prisoner rightly 
held, or is he to be discharged? If the com- 
missioner, having acquired jurisdiction of the 
subject-matter, and of the prisoner, commits 
an error in the reception of evidence, it does 
not follow, by any legal rule, that his pro- 
ceedings are to be held for naught, and void 
for eiTor. The prisoner may, nevertheless, 
be legally held. 

Our conclusion in regard to the case, as it 
stands upon the evidence, calls upon us to 
say, that, whether the supplementary deposi- 
tions were or were not admissible, the pris- 
oner is legally held. Without those deposi- 
tions the proofs justify the conclusion of the 
commissioner, and his commitment of the 
prisoner for surrender. 

This brings us to notice the questions of 
fact, in relation to which what we have to 
say will be very brief. It is claimed, that, 
even with the evidence that we have last ad- 
verted to, a case was not made out justifying 
the commitment of the prisoner. Before, 
however, discussing that point, we desire to 
call attention to the state of the adjudications 
in this circuit. Three views have been tak- 
en of the power and duty of the court, on 
habeas corpus and certiorari, to entertain 
the question of the sufficiency of the evidence 
to warrant the commitment for surrender. 

It was held, and held successively for many 
years (In re Veremaitre [Case No. 16,915]; 
In re Kaine [Id. 7,598]; In re Heilbronn [Id. 
6,323]; Ex parte Van Aernam [Id. 16,824]), 
that, if it appeared to the judge or to the 
court issuing the writs, that the commission- 
er had acquired jurisdiction, by a conformity 
of the proceeding to the requirements of the 
treaty and the acts of congress, and that he 
had not exceeded his jurisdiction, that was 
an end to inquiry; that, whether the evi- 
dence received by him was sufficient or in- 
sufficient, was a question to be determined 
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by him; that no tribunal had been provided 
by the treaty, and no jurisdiction had been 
given by any act of congress, to any judge, 
magistrate, or court, to review that decision; 
that the only review possible was a review 
by the executive, to whom the proceedings 
had before the commissioner were to be re- 
turned; that the executive had power to ex- 
amine for himself, and determine whether a 
ease had been made within the treaty, and 
whether a case had been made which called 
upon him, as executive of the government of 
the United States, to surrender the fugutive; 
and that, as this special jurisdiction in a 
special proceeding not theretofore within the 
jurisdiction, original or appellate, of any 
court or magistrate of the United States, had 
been conferred by law upon the magistrate 
acting under the act of congress, and as it 
was made his duty to certify his conclusions 
as the basis of executive action, without giv- 
ing any right of appeal, in any form, to any 
other magistrate or to any court, there was 
no appeal and no supervisory authority to be 
exercised, except by the executive. 

The next stage in the history contained an 
opinion which is supposed to go one step 
further. We may say, without disrespect to 
the decision itself, in any wise, that the de- 
cision in which the opinion was pronounced 
(In re Kaine [Id. 7,597]), had other grounds 
upon which it was deemed to be called for. 
The decision was, that the commissioner 
never acquired jurisdiction; but the opinion, 
nevertheless, went further, and held, that, 
in the case under consideration, there was no 
competent evidence before the commissioner, 
that is to say, there was no legal evidence 
upon which the commissioner could act, for, 
if the evidence was not competent, it was not 
legal; that, if there was no competent evi- 
dence before the commissioner, the proceed- 
ings before the commissioner were to be 
treated, whenever presented to any other 
tribunal, as an arbitrary act of commitment, 
upon mere complaint; and that the question 
became, therefore, a question of law, not a 
question of fact, before the court, on habeas 
corpus, whether a commissioner could, upon 
complaint, issue a warrant of arrest, and, 
upon the appearance of the prisoner before 
him, commit him for surrender. With that 
view of the subject, and with the assertion 
of the right to inquire, upon habeas corpus, 
whether the proceedings of the commissioner 
had been, in that sense, legal, or, in other 
words, whether he had not departed from his 
jurisdiction, which was a jurisdiction to in- 
quire into and ascertain facts, and not to de- 
■clare facts without any evidence before him, 
we are not disposed, at present, to raise any 
<iontroversy. 

The next step in the consideration of this 
subject elicited the opinion (In re Henrich 
[Id. 6,369]), that the court, acting in the pro- 
ceedings instituted by habeas corpus and 
certiorari, was not confined to the mere in- 
quiry whether there was any evidence; but 



that, if it could see that there was a sub- 
stantial defect of evidence, it might and 
ought, not necessarily to discharge the pris- 
oner, but to hold that the warrant of com- 
mitment was illegally granted. 

That view of the subject was followed, in 
its next step, or perhaps, in its consequence, 
by the holding (In re Farez [Cases Nos. 4,6i5, 
4,646]) that it was not the duty of the court 
to discharge when an error in rejecting evi- 
dence for the prisoner had been committed, 
but to remand, that the error might be cor- 
rected, and the proofs be continued, if it was 
so desired, to the end that the facts might be 
ascertained, and that, if the prosecuting gov- 
ernment were able, it might yet establish a 
case against the prisoner. Indeed, in the pre- 
vious case to which we have i-ef erred, to wit, 
where the judge was of opinion that there 
was no legal evidence (In re Kaine [supra]), 
he offered, upon announcing the conclusion 
that he had reached, to detain the prisoner, 
to the end that the inquiry might proceed, 
the defects be supplied, and proper and com- 
petent evidence be produced before him. 

In no view of the subject, therefore, should 
we be called upon to discharge the prisoner, 
upon the idea that the evidence was not suf- 
ficient. No case has yet gone so far as to 
say, that, because some evidence was intro- 
duced which was not legal or competent, or 
because the court, upon a review of the evi- 
dence, was of opinion that it would have 
come to a different conclusion upon the evi- 
dence, therefore, the proceedings were ille- 
gal and the prisoner should be discharged. 
The inconveniences and the evils of sucli a 
rule, applicable to this subject, are so great, 
that the assertion and maintenance of that 
view of the meaning of the treaty might be 
assailed as evidence of bad faith. It has 
been deemed settled by the law of England, 
and the doctrine has been reiteiuted in this 
country, that a determination of one judge, 
or a detennination of one court, touching a 
question of discharge under habeas corpus, 
is not a bar to the issuing of another writ by 
another court, or by another magisti'ate, and 
that, practically, a person neld in detention 
may have successive writs of habeas corpus, 
so long and so often as he may find a judge 
or a court to whom he may address his peti- 
tion. That practice, applied to this subject, 
works this result. If the judge or the court, 
in these cases where extradition is sought, is 
at liberty, on habeas corpus, to weigh the evi- 
dence before the commissioner, and inquire 
whether they would have reached the same 
conclusion, the result is, that the finding of 
the commissioner, and the findings of succes- 
sive courts and judges issuing successive 
writs of habeas corpus, so long as judges can 
be found, instead of having any force or ef- 
fect, can be assailed, and assailed again, un- 
til, at last, perhaps, some doubting mind may 
be found, who will say, "I would have 
reached a different conclusion upon the evi- 
dence," and thereupon discharge the pris- 
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oner. To that view of the duty of the court, 
touching the weight of evidence before the 
commissioner, we cannot subscribe. We are 
not called upon, by any decision heretofore 
made, to assert any such rule. We feel con- 
scious, not merely of the inconvenience, but, 
as we apprehend, of the great injustice, that 
would result from any such construction of 
the treaty aud the acts of congress. Even 
in the case most relied upon (the Henrich 
Case [supra]), notwithstanding what is stated 
in the previous portion of the opinion, the 
conclusion of the court lea^es this question 
open to consideration, and, as we think, in 
the form and manner in which we have 
stated our views; for, although the power is 
there asserted to reverse or overrule a pro- 
ceeding before a commissioner, for the want 
" of sufficient evidence, still it is stated that it 
is not to be done upon slight grounds. 

Assuming, nevertheless, for the purposes 
of this ease, that inquiry into the evidence is 
open to us, in these proceedings, we are 
brought finally to the question whether, upon 
the evidence, a case is made out which would 
justify the commitment of the prisoner for 
trial. We have carefully examined the evi- 
<Ience in its details, enlightened by the views 
urged upon us by the counsel for the pris- 
oner, and we are constrained to conclude, 
that the commissioner, (even without the tes- 
timony in respect to which exception was 
taken,) would have been derelict in his duty 
if he had not made the commitment for sur- 
render which he was called upon by the 
prosecuting parties to make. This is not a 
trial of the prisoner. Much that was urged 
upon us, much that was urged touching the 
admissibility of evidence, much that was 
urged with regard to the sufficiency of the 
testimony, proceeded upon the principles 
which govern a court and a jury when the 
question of guilt or innocence is finally to be 
determined. A fugitive is not to be sur- 
rendered upon slight grounds. There should 
be reasonable evidence, reasonable cause to 
believe, and, in conformity with the case 
last referred to, we might go further, per- 
haps, and say, that there should be such 
prima facie case made by proof, as, being 
submitted to the jury, and being found by 
them to sustain the cliarge, would make it 
the duty of a coux-t to sustain the verdict 
Such testimony, we think, is found in this 
case. We are, therefore, not called upon to 
say anything more touching the power or the 
duty of the court to examine and weigh the 
evidence. If such be our. duty, we find it 
sufficient If, there being some evidence 
tending to establish the prisoner's criminal- 
ity, we are not to review the finding of the 
commissioner upon the weight of the evi- 
dence, the result in this case is the same. 

The objection has been urged, by the coun- 
sel for the prisoner, that it is not sufficiently 
proved that the lord mayor of London had 
jurisdiction to issue a waiTant of arrest, or 
to take the depositions in the first instance. 



(Opinion of four judges of the supreme court 
in Ex parte Kaine, 14 How. [53 U. S.] 115.) 
If what we have said in regard to the pro- 
visions of the act of 1860, touching the cer- 
tificate of our minister plenipotentiary, be 
adopted as the rule of decision, that disposes 
of this question; for, in that case, his cer- 
tificate that the depositions which are of- 
fered are so authenticated as to entitle them 
to be read in the courts of that country, is 
the conclusive test of the admissibility of the 
evidence before the commissioner here. But, 
we are of opinion that the jurisdiction of the 
lord mayor is sufficiently established. It is 
not necessary that we should refer to the 
statute of Edward in., which defined and 
conferred the powers of justices of the peace 
in England, or inquire to what extent the 
tribunals of this country are at libeity, or 
are bound, to take judicial notice of the ex- 
istence of such officers, from that period 
down to the time of our Revolution, or to 
recognize the existence of their jurisdiction 
and authority, and to dispense with prool 
that such officers have jurisdiction to keep 
the peace, and, as magistiutes, to arrest, on 
charge of crime, and hold to bail, and de- 
tain for trial. Much might be said, it seems 
to us, in support of that view of the subject, 
and to sustain the jurisdiction of the lord 
mayor, who appears, by these proceedings, 
to be a justice of the peace, without any 
other proof whatever. But, we think, that, 
if evidence is necessary, evidence was pro- 
duced competent to prove it We have, in 
the testimony, the affirmative fact that he is 
the chief criminal magistrate of the city of 
London. That is testified under oath. There 
was no cross-examination, there was no in- 
quiry into the sources of the witness* knowl- 
edge, and nothing offered in impeachment of 
the verity of what was testified. The cer- 
tificate of the government of Great Britain, 
in any form, would have told no other tale. 
At least, it establishes that he is, in fact, in 
the exercise of the power and authority of 
the chief criminal magistrate of the city of 
London. It might be plausibly suggested, 
were it not for some things that have been 
said in former eases, that, when the act of 
congress of 1848 provided that the deposi- 
tions on which a wan-ant had bedn granted 
in the foreign country, certified by the per- 
son issuing such a warrant might, when 
proved to be time copies, be received in evi- 
dence, there was no room for inquiry here 
into the jurisdiction of that person. We do 
not, however, propose to go so far. We do 
say, that the proof adduced before the com- 
missioner, in connection with the certificate 
of the lord mayor, and the authentication or 
certification, ample and full as it is, by our 
minister, completes the chain of evidence, 
and sufficiently establishes the jurisdiction 
of that officer. 

To conclude, we find nothing that will jus- 
tify our further interference with the cus- 
tody of the prisoner, under the warrant of 
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commitment by wliich he is ield, subject to 
the ■wammt of the executive for his surren- 
der. The prisoner is remanded to the cus- 
tody from which he was taken, and the writs 
are discharged. 

NOTE. On the 23d of May, 1873, writs of 
habeas corpus and certiorari, on the relation of 
Macdonnell, were issued by Mr. Justice Fan- 
cher, of the supreme court of New York, di- 
rected to the United States marshal and to 
Commissioner Gutman, returnable at the court 
of oyer and terminer, June 4th, 1873. On that 
day, the marshal did hot produce the body of 
the relator, but, through his counsel, made re- 
turn, that he held the relator under a warrant 
issued by Commissioner Gutman, pending pro- 
ceedings for his extradition, on xtie application 
of the British government, charged with the 
crimes of forgery and the utterance of forged 
paper; that such proceedings had been made the 
subject of review by the United States circuit 
court, on writs of habeas corpus and certiorari; 
and that, after such review, the relator had 
been remanded by the federal court to the cus- 
tody of the marshal, to await the issuing of the 
warrant of the executive for his surrender to 
the British government. After hearing Charles 
W. Brooke on behalf of the relator, and James 
C. Carter on behalf of the marshal, Mr. Justice 
Davis delivered the decision of the court, orally, 
as follows: "The application now made is in 
the nature of a motion to regard the marshal 
as in contempt for not making the proper return 
to the writ by producing Qie prisoner. Al- 
though counsel do not put it in that form, it 
amounts substantially to that; and the ques- 
tion is, whether, upon the proceedings and the 
return now before the court, it is the duty of 
the court to issue an attachment, under the stat- 
ute, to compel the marshal to produce the body 
of the prisoner. There is no doubt whatever of 
the power of the state courts, in all cases where 
persons are deprived of their liberty within 
their territorial jurisdiction, to issue the writ of 
habeas corpus, for the purpose of inquiring into 
the cause of the detention; and that power is 
applicable to all cases where it does not appear 
upon the face of the petition for the writ, that 
tiie case is one either extra-territorial, or ex- 
clusively within the jurisdiction of some other 
tribunal. I assume that the petition in this 
case did not show to Mr. Justice Pancher, who 
issued this writ, any fact clearly establishing 
that this prisoner was held by a jurisdiction 
which precluded the state court from investi- 
gating the cause of detention. It, therefore, be- 
came the duty of the judge to issue the writ, 
and it became the duty of the marshal so far to 
obey it as to make known to the court, in prop- 
er form, over his official signature, the cause of 
the detention of the prisoner by himself. 



Case No. 8,773. 

In re MACDONNELL. 
[See Case No. 8,772.] 



Case No. 8,774. 

McDonnell v. railroad go. 

[Cited in Hopkins v. St Paul & P. B. Co., 
Case No. 6,690. Nowhere reported; opinion not 
now accessible.] 



McDonnell (SACKET v.). See Case No. 
12,202. 



Case No. 8,775. 

In re McDONOUGH. 

"WHITE V. RAFTERY. 

[3 N. B. R. 221 (Quarto, 53); i 1 Chi. Leg. 
News, 361; 16 Pittsb. Leg. J. (O. S.) 110.] 

District Court, W. D. Missouri. June Term, 
1869. 

Bankruptcy— Preference — FDKnHASE by Cred- 
itor—Knowledge OF Insolvency— Equal 
Distribution in Bankruptcy. 

1. When a creditor has reasonable cause to be- 
lieve his debtor insolvent, purchases goods of 
him, and such debtor makes the sale with a view 
of giving a preference, the transaction is void, 
and the assignee in bankruptcy of such insolvent 
may recover the value of the goods from such 
creditor. 

[Cited in Graham v. Stark, Case No. 5,676; 
Martin v. Toof, Id. 9,167.] , 

2. The sale cannot be declared void unless 
the purchaser had reasonable cause to believe the 
■seller to have been insolvent when he made the 
sale, and reasonable cause means a state of facts 
which would put a prudent man upon inquiry as 
to the condition of the person from whom he pur- 
chases. 

[Cited in Singer v. Sloan, Case No. 12,899.] 

3. Neither local inclinations nor the employ- 
ment of the process of state courts can longer be 
successfully employed to thwart or defeat the 
equal distribiition of an insolvent debtor's estate 
among all his creditors, regardless of their lo- 
cality. 

[In the matter of John R. McDonough, a 
bankrupt, and of Henry K. White, assignpe, 
against Thomas J. Rafteiy.] 

Woodson, Vineyard & Young, for plaintiff. 
Hall & Oliver and W. Judson, for defend- 
ant. 

KREKEL, District Judge. This is an ac- 
tion brought by the assignee under the first 
clause of the 35th section of the bankrupt 
law [of 1867 (14 Stat. 534)], to recover prop- 
erty, or the value thereof, alleged to have 
been conveyed by the bankrupt to defend- 
ant Raftery, with a view of giving him, 
the said Raftery, a preference. The testi- 
mony in the case tends to show that Rafteiy, 
an old merchant, on the 1st day of July, 
1867, sold his stock of general merchandise 
to McDonough, after inventory taken, at up- 
wards of eight thousand dollars; that he re- 
ceived in payment four thousand dollars, 
and two notes of equal amounts due in six 
and twelve months, Lysaght and McGee be- 
coming securities; that McDonough rented 
the house in which the goods purchased were 
kept, of Raftery, the owner; that after keep- 
ing store until about November 1, 1868, Mc- 
Donough sold the stock of goods on hand to 
Raftery in a lump, and without taking an in- 
ventory, for the round sum of five thousand 
dollars, one thousand three Iiundred and fif- 
ty dollars of which was to be paid on bal- 
ance of the last of the notes given for orig- 
inal purchase-money, which was unpaid and 
under protest; eight hundred dollars to bank 

1 [Reprinted from 3 N. B. R. 221 (Quarto, 
53), by permission.] 
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on ovei'draTvn account; five hundred dollars 
in cash, and balance in short, negotiable pa- 
per. Prior to making the purchase, Raftery 
had incidentally learned that McDonough 
was owing upwards of one thousand six hun- 
dred dollars to the jobbing house of Tootle, 
Fairleigh & Co., of St Joseph. Raftery was 
well acquainted with the business of iSIe- 
Donough, and on intimate terms with both 
McDonough and Lysaght, the security for 
McDonough, and who had had at one time 
charge of McDonough's business while he 
was sick. McGee, the other security for 
McDonough, had been released on notice of 
his liability on note refeii'ed to. A number 
of witnesses testified that SIcDonough was 
considered solvent at the time of sale, that 
he was in good credit, and had no other 
property than the stock of goods. 

The insolvency of McDonough is admitted, 
and the first question to be decided is, had 
Kafteiy any claim against McDonough. or 
was he under any liability for him? The 
last of the two notes given in consideration 
of the original purchase had been assigned 
by Raftery to a bank, and when it became 
due Raftery, in order to avoid protest, 
waived it by appropriate indorsement on the 
note. This created a liability on the part of 
Raftery for McDonough. The next inquiry 
is, had Eaftery reasonable cause to believe 
McDonough insolvent when he made the pur- 
chase; for, unless this was the case, the sale 
cannot be declared void. "Reasonable cause 
to believe," in this connection, means a state 
of facts or circumstances which would lead 
any prudent man to the making of inquiries. 
Raftery knew of the protested note, and, 
to indicate his own view as to his liability on 
it, he secures the payment in the trade. He 
knew of the indebtedness of one thousand 
six hundred dollars to Tootle, Fairleigh & 
Co.; he knew of the overdrawn bank ac- 
count; he knew that the stock- of goods had 
gone down from eight thousand dollars and 
upwards to five thousand dollars in sixteen 
months. These facts were well calculated to 
put Raftery upon inquiry, and, had he made 
any whatever, he could not have failed to 
learn the actual condition of McDonough, for 
one-half of his creditors reside in St Joseph. 
The books of McDonough would at once 
have disclosed his condition; and is it un- 
reasonable that purchasers, under . circum- 
stances such as surrounded this case, should 
be required to make reasonable efforts to 
learn the condition of the persons with 
whom they deal? It will not do to ask pro- 
tection on account of ignorance, when a very 
small amount of inquiry would have given all 
necessary information. Raftery, in the opin- 
ion of the court, had reasonable cause to be- 
lieve McDonough to be insolvent at the time 
of the transfer under consideration. To make 
the ti-ansaction void, it must also be done by 
the debtor with a view to give a preference. 
McDonough certainly knew his own condition 
of insolvency. His acts of satisfying the 



Raftery note in the trade, and afterwards 
distributing portions of the proceeds among 
his St Joseph creditors exclusively, too plain- 
ly indicate his intention in the matter to ad- 
mit of doubt 

The court is asked that, should the judg- 
ment be unfavorable to defendant, he be al- 
lowed, by way of reduction, whatever 
amount was paid by McDonough out of the 
proceeds of sale to creditors, or, at least so 
much thereof as they ratably would have 
been entitled to on an equal distribution of 
the estate. The equitable view underlying 
this argument cannot be made available in 
this proceeding, for the direction of the law 
is tliat the transfer shall be void, and the as- 
signee may recover the property or the value 
thereof from the person receiving or to be 
benefited by it There is also the further 
objectioii that it would permit the debtor 
to make the distribution of his estate, a mat- 
ter which the bankrupt law prohibits. The 
question whether those who have received 
payments should refund, and to whom, the 
court does not undertake to decide, it be- 
ing outside of the case. 

It may not be improper here to remark that 
neither local inclinations nor the employment 
of the process of state courts are longer 
successfully to be employed to thwart or de- 
feat the equal distribution of an insolvent 
debtor's estate among all his creditors, re- 
gardless of their locality. 

The conclusions the court has arrived at 
are, that McDonough, at the time of the 
transfer, was insolvent; that a liability from 
him to Raftery existed, and that he made tne 
transfer with a view to prefer Raftery; and 
instead of the provisions of the bankrupt 
law. The value of the goods is shown by 
the appraisement of Raftery, and other evi- 
dence, to be at least four thousand five 
hundred and ninety-two dollars and five 
cents, and judgment will be rendered against 
him for that amount with costs. 



M'DOXOTTGH. The (JOHNSON v.). See 
Case No. 7,395. 

Mcdonough (white v.). See Case No. 
17,552.' 



Case No. 8,776. 

In re MoDOWELL. 

[6 Biss. 103; 1 10 N. B. R. 459; 6 Chi. Leg. 
News, 413.] 

District Court N. D. Illinois. Sept., 1874. 

Bankruptcy— Composition Meeting — Mistakes 
— Second Meeting. 
As a general rule a bankrupt should abide by 
the decision of a composition meeting duly held; 
but if it clearly appears that the object of the 
meeting failed by reason of the mistakes or mis- 
instructions of attorneys for creditors, the court 
may order a second meeting. 

In bankruptcy. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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JleClellan & Hodges, for petitioners. 
T. S. McClelland, for respondents. 

BI.ODGETT, District Judge. Upon the ap- 
plication of the debtoi-s, an order was made 
in this case calling a meeting of their ci'edit- 
ors, to he held before one of the registers 
of the court, on the 26th day of August last, 
for the purpose of considering and acting up- 
on a proposition for a composition. The 
register reported that the meeting was duly 
held; that the debtors were in attendance 
and submitted their proposition to pay thirty 
cents on the dollar in full satisfaction and 
discharge of their debts; that the creditors 
in attendance, represented by their attorneys, 
were twelve in number, three of whom voted 
in favor of accepting said proposition, and 
nine, by their attorneys, voted against ac- 
cepting the same. The debtors now apply 
for another meeting, and state in substance, 
by their petition, that the attoniej^s who 
represented the creditors voting against said 
proposition at said first meeting, did not 
understand the wishes of their clients, and 
had not so fully investigated the affairs of 
the debtors as to be properly advised in the 
premises. It also appears from the state- 
ments of the attorneys who represented said 
dissenting creditors at said meeting, that cer- 
tain members of their respective firms had 
had the matter of this proposed composition 
specially in charge and were fully informed 
of the facts, and had determined to vote in 
favor of the debtors' proposition, but that 
said members of the attorneys' firms were out 
of the city at the time the meeting was held, 
and the partners who attended and repre- 
sented said creditors, not finding among their 
papers any instructions from their clients or 
absent partners, voted pro forma against the 
proposition. 

As a general rule, I think that when a 
debtor has had a meeting of his creditors 
duly called and held, and has had his prop- 
osition for a settlement duly considered and 
passed upon, he should abide by the decision 
then had, and not be permitted to annoy 
creditors by requiring their attendance at 
further meetings. But in this case it clearly 
appeai-s that the object of the meeting failed, 
by reason of the failure to properly instruct 
the attorneys who represented the dissenting 
creditors, and I shall therefore direct an- 
other meeting to be called for the purpose of 
again considering and acting upon the debt- 
ors' offer for a composition. 

While, as I said before, I would not allow 
a pi-actice which would vex creditors with 
meetings after they had intelligently acted 
upon a debtoi''s offer, yet I think the court 
should afford all proper facilities for correct- 
ing mistakes, or enabling the parties most 
interested to carry out their wishes in the 
premises. Here both the debtor and the dis- 
senting creditors are willing a second meet- 
ing should be called, and I can see no valid 
reason why it should not be done. 



Case No. 8,777. 

McDowell v. blackstone canal co. 

[5 Mason, U.] i 

C3reuit Court, D. Rhode Island. Nov. Term, 
1827. 

Patjient— Several Costracts — On Accoust— 
How Applied. 
Advances made on account generally, for work 
done under several distinct contracts, some of 
which have not been completed, must be appliorl 
in the first place to the extinguishment of the 
amounts due on the contracts which have been 
completed, and not of those which have not been 
completed. 

[Cited in Gass v. Stinson, Case No. 5,262.] 
[Cited in Early v. Flannery, 47 Vt. 256.] 

Assumpsit on several counts. (1.) On a 
special agreement for excavating and em- 
banking sections Nos. 11 and 12 of the Black- 
stone canal, at 10 cents per cubic j^ard for 
excavation, &c. &c. (2.) For labour and seiT- 
ices generally. (3.) For work and labour by 
a person as agent of the plaintiff [John Mc- 
Dowell]. There were several other counts, 
which the plaintiff discontinued before the 
trial. Plea, the general issue. 

At the ti'ial it appeared in evidence, that 
sundi7 sums of money had been advanced, 
from time to time, by the canal company to 
the plaintiff, for which he had given receipts, 
acknowledging the same to be advances on 
account generally. It also appeared in evi- 
dence, • that the plaintiff had entered into 
several distinct contracts for the excavation 
&c. of several sections of the canal, in Nos. 
11 and 12, and No. 14. The two former eon- 
tracts had been completed; but No. 14 had 
never been completed by the plaintiff. The 
advances made exceeded the sums due for 
the contracts for the excavation &c. of Nos. 
11 and 12, if they were applied to that pur- 
pose. The work on No. 14 was going on in 
connexion with the other work between De- 
cember, 1825, and March, 1826, when part of 
the advances were made. No. 14 however 
was left by the workmen unfinished, and 
they abandoned the completion of that con- 
tract. The principal question was in what 
manner the payments by way of advance 
were to be applied. 

Mr." Eaudall, for plaintiff. 
Mr. Whipple, for defendants. 

STORY, Circuit Justice. It is the opinion 
of the court, that the acJvances being made on 
general account, and being so stated in the 
receipts, are to be applied in the first place 
to extinguish the amounts due upon the con- 
tracts which have been completed, and upon 
which alone the plaintiff has entitled himself 
to receive payment. They therefore go to 
discharge the amounts due for the comple- 
tion of the contxucts for the excavation and 
embankment of sections Nos. 11 and 12, But 
the work and labom- upon section No, 14 was 
done under an entirely new and distinct con- 

1 [Reported by William P. Mason, Esq.] 
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tract, and that contract bas never been ful- 
filled by the plaintiff so as to entitle him to 
any pajonent On the contrary, his work- 
men have abandoned the job and run away. 
The advances therefore cannot be applied by 
the plaintiff in part payment of this contract, 
though made between December, 1825, and 
March, 1826, while the whole work on all the 
sections, Nos. 11, 12 and 14, was going on, 
for the decisive reason, that no man lias a 
light to apply advances to a contract, when 
he has no claim to any money as earned un- 
der that contract The money advanced is 
more than sufficient to pay all that is due, 
under the contracts for sections Nos. 11 and 
12; and therefore we think it must be so ap- 
plied in point of law, and the plaintiff, not 
having sued on the contract for section No. 
14, is not entitled to recover in this action. 
Indeed it appears, that No, 14 has been since 
finished by other persons, upon a new con- 
tract with the corporation, at an extraordi- 
nary expense. 
The plaintiff submitted to a discontinuance. 



Mcdowell (Donaldson v.). see case 

No. 3,985. 

Mcdowell (GBISAR v.). see case No. 5,- 
832. 

McDowell (LORILLARD v.). See Case 
No. 8.510. 

McDowell (McCALL v.). See Case No. 8,- 
673. 

McDowell (united states v.). See 
Case No. 15,671. 

McDUEL (HARRINGTON v.). See Case No. 
6,108. 

McDUELL (UNITED STATES v.). See 
Case No. 15.672. 



Case Wo. 8,778. 

In re McDUPFEE. 

[2 Hask. 76; 1 14 N. B. R. 336; 9 Chi. Leg. 
News, 40.] 

District Court, D. Mame. Aug. 24, 1876. 

Baijkruptcy — Notaries— Acknowledgment op 
Creditor. 

Notaries public have authority to take the ac- 
knowledgment of creditors to their powers of at- 
torney. 

Question certified hj Mr. Register Fessen- 
den. Can notaries public lawfully take the 
acknowledgment of creditors to their powers 
of attorney relative to bankrupt proceedings? 

FOX, District Judge. Upon this question 
there is a conflict of authority, the later opin- 
ion being that of Brown, J., in Re Butterfield, 
[Case No. 2,248], sustaining such an ac- 
knowledgment. This opinion meets with my 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



approval; but in order that there shall be an 
uniformity of practice in the first circuit, I 
have conferred with Mr. Justice Clifford, and 
am authorized to say that he concurs with 
Judge Brown. The power of attorney is ac- 
cepted and ordered to be filed. 



Case ]Sro. 8,779. 

McELHENNY v. FIRST NAT. BANK OP 
ASHLAND. 

[7 Wkly. Notes Cas. 115.] 

Circuit Court, E. D. Pennsylvania, April 26, 
1879. 

Eqoitx— Practice— Costs of Master— Bt tvbom 
Paid— Jdkisdiction — Conflict — Judiciary — 
Execution — Patmest liEFOitB Relief Graft- 
ed. 

1. The United States circuit court, having ap- 
pointed a master to investigate the affairs of a 
national bank, defendant in a creditor's bill in 
equity filed for discovery and other appropriate 
relief, upon allegations of fraud by the officers 
of the corporation, has jurisdiction of the suit 
after the subsequent appointment of a receiver 
by the comptroller of the United States govern- 
ment * 

2. Master's costs ordered in such a case to he 
paid by the receiver of the bank, his services 
having been beneficial to the corporation. 

Rule to show cause why the costs of the 
master should not be paid by the defendants. 
The facts were these: On the 15th of Janu- 
ary. 1878, the complainants filed a bill in 
equity on behalf of themselves, as well as of 
other creditors who should come in, against 
the Fh'st National Bank of Ashland, Robei't 
Gorrell and William Torrey, and the di- 
rectors of the bank, alleging that they were 
holders of stock in the bank defendant of 
which Gorrell was president, and Torrey the 
cashier; that the defendants Gorrell and 
Torrey had grossly mismanaged the affairs 
of the bank, had fraudulently appropriated 
certain of its assets to their own private uses, 
and were stiU directing its affairs in an im- 
proper and fraudulent manner; that in July, 
1877, the bank had gone into voluntary liqui- 
dation, and had closed its affah^s with the 
comptroller of the currency, by depositing 
legal tender notes to the extent of its out- 
standiug circulation and withdrawing the 
government bonds given to secure the same. 
,The bill also alleged that the bank was still 
indebted to its depo&itors alone in about 
§30,000, and prayed discovery, a receiver, an 
accoimt, and an injunction restraining the de- 
fendants, Torrey and Gorrell, from interfer- 
ing with, or in any way disposing of the as- 
sets. Answers were filed by the defendants, 
and on a motion for the appointment of a re- 
ceiver the court (Cadv/alada-, J.) appointed 
John P. Hobart, Esq., as master, to investi- 
gate the affairs of the bank, and report its 
condition to the court; to ascertain what, if 
any, material errors or omissions had oc- 
curred in the report of the examiner, already 
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appointed by the comptroller of the currency, 
and for this purpose directed that he should 
have access to the hooks and papers of the 
bank. Subsequently to the appointment of 
this special master, a receiver of the bant 
was appointed by the comptroller of the cur- 
rency, whereupon he was made by amend- 
ment a party defendant to the bill. A 
lengthy report of the condition of the bank 
was subsequently filed by the master, and 
his charges in the matter, including the ex- 
penses of an expert accountant employed by 
him, amounted to several hundred dollars. 
The bill was still pending, and no relief other 
than the discovery mentioned had been de- 
creed. A rule was first taken by him upon 
the plaintiffs to show cause why they should 
not at that stage of the case, pay his costs. 
This rule was discharged upon depositions 
showing the poverty of the plaintiffs, that 
the master's services had been beneficial to 
all the stockholders, and that in consequence 
of the investigation set on foot by this bill, 
there had been a thorough overhauling of 
the aflaii-s of the bank by the receiver, ap- 
pointed by the United States compti-oller, 
which had resulted in the recovery of large 
sums of money by the receiver. Thereupon 
the master took this rule upon the defend- 
ants to show cause why these costs should 
not be paid .out of the assets of the bank in 
the hands of the receiver. 

A. Sydney Biddle and Hughes & Farquhar, 
for the rule. 

It will be argued that this court has no 
jurisdiction since the appointment by the 
comptroller of a receiver, and that the pay- 
ment of these costs is on that account beyond 
the control of this court. No objection Is 
made to the amount, but it is said that, as 
the case is substantially at an end, the plain- 
tiffs are to pay the costs. "We admit that no 
further proceedings are likely, as, though the 
bill is still pending, the relief sought for is 
being administered by the receiver, who is, 
in a proper way, winding up the bank's af- 
fairs. But the services were beneficial to 
him, and the relief we wanted, i. e. discoveiy, 
was decreed us. The plaintiffs do not care 
to take the bank's affairs out of the hands 
of the present receiver, though the com-t 
could doubtless, in its discretion, do so, hav- 
ing obtained jurisdiction of the bank's affairs, 
through this bill, before that of the govern- 
ment accrued by the appointment of its re- 
ceiver, which was subsequent to the filing of 
the bill. See as to this: Bank of Bethel v. 
Pahquioque Bank, 14 Wall. [81 TJ. S.] 383; 
Case V, TerreU, 11 Wall. [78 U. S.] 203; Ken- 
nedy V. Gibson, 8 Wall. [75 U. S.] 505. 

THE COURT now called upon George R. 
Kaercher and Charles M. Swain, contra. 

These costs should be paid by the com- 
plainant, as it was upon their application 
that the master was appointed, and he dis- 
covered nothing more than what the examin- 
er previously appointed by the' comptroller 



of the currency had already reported. If any 
of the defendants are to be charged with the 
costs it should be Torrey and Gorrell, wliose 
acts in the matter made the investigation 
necessary. The comptroller of the cm-rency 
has sole jurisdiction of the matter, and when 
a receiver had been appointed by him, the 
jurisdiction of the court ceased. 

McKBNXAN, Circuit Judge. Do you ad- 
mit the propriety of the amount of the 
charge ? 

Yes, but we are not bound to pay It 

BUTLER, District Judge. Were not these 
services beneficial to the operation in ena- 
bling the receiver to get in the assets with 
greater ease? Did not the bank directly 
benefit by them? 

We admit that. But this court has no juris- 
diction. Tlie compensation is wholly within 
the receiver's discretion, since his appoint- 
ment by the executive of the government. 

Eo die. Rule absolute. 



Case Wo. 8,780. 

In re McELRATH. 
In re EASTON. 
[2 Dill. 460.] 1 
Circuit Court. D. Minnesota. 



1S73. 



Railway Takifp Act of Minnesota — Ixstkcc- 

TIONS TO ReCEIVEE. 

1. Directions of the court to its receiver in 
possession of and operating the Southern Minne- 
sota Railroad, in respect to conforming to the 
state statute regulating freight and passenger 
tariffs. 

[Cited in La Crosse Railroad Bridge, Case Xo. 
7,969.] 

2." Petition of a shipper, whom the receiver 
had charged more than the statutory rate, to be 
allowed to sue the receiver in this court in re- 
spect of such excess, granted. 

The Southern Minnesota Railroad Com- 
pany is in the hands of a receiver, appointed 
by this court, November 7th, 1872, upon the 
bill of complaint of Samuel B. Ruggles and 
Albon P. Mann, tmstees, to foreclose certain 
mortgages executed to them in trust to se- 
cure the payment of its bonds. The reasons 
for the appointment of a receiver are given 
in the opinion of Nelson, J., which will be 
found reported at length in the Internal Rev- 
enue Record for 1873 (page 29), and in the 
Chicago Legal News, 1872. The bill is still 
pending in this court. On March 6th, 1871, 
the legislature of the state of Minnesota 
passed an act prescribing the maximum rates 
which railway companies in the state may 
charge for carrying freights and passengers 
therein. [Laws Minn. 1871, p. 61.] This act 
has been held constitutional by the supreme 
court of the state. At the June term, 1S73, 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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tbe receiver presented a petition to the coiu't, 
praying, among otlier things, for instructions 
in regard to the rates of transportation to he 
charged, under the act of the legislature of 
1871. At the same time a petition Tvas pre- 
sented from J. C. Easton, a heavy shipper 
over the company's line of road, asking per- 
mission to sue the receiver for over-charges 
of freight under that act. Affidavits of Mr. 
Drake and Mr. Thompson, showing the prac- 
tical effect of the act of 1871, were submit- 
ted to the court. 

H. J. Horn and Gordon E. Cole, for trustees. 
Geo. L. Otis, for receiver 
Sir. Heard, for Mr. Easton. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

DILLON, Circuit Judge. The Southern Min- 
nesota Railroad Company is in the hands of 
a receiver, appointed by this court, in a pro- 
ceeding Ijy the trustees of its bondholders, to 
foreclose the first and second mortgages for 
near five million of dollars on the property 
and franchises of the railroad company. 

The suit cannot be determined at this term, 
and the receiver, two days since, made appli- 
cation to the court for directions as to his 
duty in operating the road to conform to the 
statute of the state, of Max*ch 6, 1871, regu- 
lating the tarife of prices or rates to be 
charged for the transportation of freight and 
passengers on all railroads within the state. 
This statute fixes maximum rates which may 
be charged, and prohibits, under penalties, 
the taking of any greater i-ates. It appears 
by affidavits on file that none of the railroad 
companies in the state have obeyed the stat- 
ute, and that they place their refusal to con- 
fonn to it on the ground that it is an uncon- 
stitutional invasion of their chartered rights. 
It is contended to be unconstitutional in two 
respects: 1st. Because it is wholly beyond 
the legislative power (the right not having 
been reserved when the charters were grant- 
ed) to prescribe the compensation which the 
companies shall chai'ge for the services they 
render. 2d. Because, if the legislature has 
the power to prevent discrimination against 
the public, it has no power unjustly to dis- 
criminate against the companies, and require 
them to render services for an inadequate 
compensation; and in support of this posi- 
tion affidavits are filed to show that the tarifE 
or schedule of prices fixed by the state stat- 
ute does discriminate against certain produc- 
tions and localities in favor of others, and in 
many instances requii-es services to be per- 
fonned at much less than the actual cost to 
the company. 

If Mr. Drake is not mistaken as to the 
pi-actical effect of the act of March 6, 1871, it 
would seem that the act was not very care- 
fully considered, but the courts cannot of 
course overthrow a statute because it may 
be unreasonable, but only because it is un- 
constitutional. And in respect to the South- 



ern Minnesota Railroad Company, a showing 
is made that if the receiver shall conform to 
the statute throughout it will have the effect 
to reduce the earnings -of the road (which are 
already insufficient to pay the running ex- 
penses and interest on its bonded debt) 
$150,000 per annum. It is, indeed, stated as 
the opinion of the receiver, that the receipts, 
under the tariff fixed by the state, would be 
insufficient to maintain the road in repair and 
pay operating expenses. 

It is shown to us that quite recently the 
supreme court of the state has sustained 
the validity of this state legislation, at least 
to the estent to which the question of its va- 
lidity was before it for its decision; and that 
an appeal from its judgment is being prose- 
cuted without delay to the supreme court of 
the United States. At the same time that the 
receiver applied for instructions, one J. C. 
Easton presented his petition to the court for 
its permission to sue the receiver to recover 
freight charges paid in excess of the rates al- 
lowed by the statute of 1871. 

These two applications are before us for 
disposition. The petition of Easton for leave 
to sue the receiver is of easy disposition, and 
the requisite leave is granted, and the par- 
ties advised to make, if possible, an agreed 
j case, so that an early determination can be 
had. The other petition presents difficulties 
which have not a little embarrassed us, since 
what ought to be done by the receiver de- 
pends upon the question of the constitutional 
validity of the railroad tariff statute "of the 
state. The court will hesitate 'before pursu- 
ing or sanctioning a course which will bring 
it in antagonism to the public policy of the 
state; and if the only question involved was 
whether the state legislation infringed some 
peculiar provision of the constitution of the 
state, :sve should regard it our duty freely to 
. accept as correct and final the authoritative 
determination of the supreme comrt of the 
state. But evidently here the main question 
is whether this legislation infringes rights of 
the companies which are under the protec- 
tion of the constitution of the United States, 

The federal constitution protects all con- 
tracts from legislative or judicial invasion on 
the part of the states, and legislative chartere 
are contracts within the meaning of the con- 
stitution; and the question is whether this 
legislation does invade chartered rights of 
the companies. This is a federal question, 
one whose ultimate solution and final settle- 
ment rests, and rests alone, with the supreme 
court of the United States. Upon such a 
question the decisions of the -state courts 
have a persuasive or argumentative, but no 
binding or authoritative, force. 

In the short time which hits elapsed since 
that question was presented, the court has 
had no opportunity for its investigation, nor 
will it have the requisite time before it ad- 
journs. It does not desire in an informal 
way to prejudge the momentous question 
here involved. 
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It is evident that a direetioa to the receiver 
to conform in all things to the statute of the 
state would very injuriously affect the cred- 
itors of this company, Which is already in- 
solvent, and from such a direction no appeal 
would lay, nor could any relief he had if it 
wsre en-oneous. On the other hand, if no 
direction is made, and if the receiver shall 
continue the same course hitherto pursued,, 
all the funds will be in the hands of the 
court, and tlie court will be open to allow 
parties aggrieved by the charges to apply to 
sue the receiver, or have the excess beyond 
the statute rate refunded. 

For the present, therefore, until the ques- 
tion shall be decided by the supreme court of 
the United States, or until it shall have been 
decided by us in the regular way, in the case 
which we have authorized to tie brought 
against the receiver, or in some other case, 
or until we shall have had opportunity to in- 
vestigate the question with the aid of argu- 
ments, we make no further order. "We de- 
cline to order the receiver to disregard the 
state law, but we do not make, at present, 
any more peremptory order than the one 
above indicated. We add that there is al- 
ways a presumption in favor of the validity 
of an act of the legislature, and that the re- 
ceiver would be well justified, until further 
order, in following the state statute, in all 
instances where the rates fixed by it were 
reasonable and fairly compensatoi-y to the 
company. The receiver will form fair and 
impartial judgments in this matter, and if, 
while the subject remains before us for fur- 
ther consideration, he is of opinion that the 
rates fixed by the statute are unjust, and that 
they are unreasonably low and will not com- 
pensate for the services required, he is at lib- 
erty to act in such cases, for the time being, 
under the direction and advice of the trus- 
tees, who are the pailies having the most at 
stake in this matter. It must not be implied 
that we have any fixed opinion or impression 
that there is any middle gi-ound between the 
absolute right of the companies on the one 
hand to fix their own compensation, and the 
absolute right, on the other, of the legisla- 
ture to prescribe their compensation. 'But 
fair and just rates while the matter is sub 
judice will actually injure no one, and as the 
court has control of the funds in the hands 
of the receiver, and the power, as it will have 
the inclination, to restore any moneys which 
may turn out to have been improperly re- 
ceived, the course above indicated seems to 
be the best practicable temporary disposi- 
tion of the receiver's petition. A final deter- 
mination of the question will not be unnec- 
essarily delayed, and when reached the di- 
rections to the receiver will be made to con- 
form to it. 

Upon the foregoing announcement being 
made, the trustees for the bondholders stated 
that an agreed case was about being made 
to be submitted at this term, to test the va- 
lidity of the act of March 6, 1871. 



Case Wo. 8,781. 

McBLRATH v. McINTOSH et al. 

[Brunner, Col. Cas. 559; i 11 Law Rep. 399; 
1 Hayw. & H. 348.] 

Circuit Court, District of Columbia. Nov. 21, 
1848. 

Government Offioeks — Power of Courts to 
Enjoin — Ministerial Act. 

The courts of the United States have no au- 
thority to enjoin the ofiicers of tiie government 
against performing any merely ministerial act, 
nor will a mandamus lie to the head of an exec- 
utive department to conlpel the performance of 
an act not merely ministerial, but involving the 
exercise of judgment. 

[CSted in Es parte Reeside, Case No. 11,- 
656.] 

This was a bill for an injunction to pre- 
vent Betsey llclntosh from receiving, and the 
secretaiy of the treasury and the second 
comptroller from paying, to her more than one 
half of her claim of $7,680, awarded to her 
under the Cherokee treaties of 1817 and 1819. 
The parties were Hugh D. JIcElrath, com- 
plainant, and Betsey Mcintosh, of the Chero- 
kee Nation, residing in the Indian Territory 
west of the Mississippi, John H. Eaton, of 
Washington, D. C, and the secretary and sec- 
ond comptroller of the United States treasury 
department. The bill stated in substance 
that the respondent, Betsy Mcintosh, a white 
woman,, bom within the United States, re- 
moved to and dwelt in the Cherokee Nation 
of Indians, where they were residing east of 
the river Mississippi, and became the head 
of an Indian family, and thereby became en- 
titled under the treaties of 1817 and 1819, be- 
tween the United States and the Cherokee 
Nation of Indians, to a resei-vation of six 
hundred ana forty acres of land, including 
her buildings and improvements, by electing 
to remain in the United States and become a 
citizen thereof, ana by filing her name ac- 
cordingly in the ofiice of the Cherokee agent 
of the United States in due form, as requu-ed 
by the eighth article of the said treaty of 
1817. And afterwards, under the treaty of 
the 29th of December, 1835, concluded at 
New Eehota, and the supplementary articles 
of 1st March, 1836, she removed with the 
Cherokees to their country west of the river 
Mississippi, on Arkansas and White rivers, 
and became entitled to compensation in mon- 
ey for her reservation of six hundred and 
forty acres of land and improvements, to be 
adjudicatea by commissioners appointed by 
the United States, according to the seven- 
teenth article of the said treaty of New 
Eehota; whose award in favor of the claim- 
ants is, by the said treaty, declared final 
against the United States, and to be paid to 
the several and respective claimants, upon the 
certificate of the commissioners of the amount 
due to the several claimants. Notwithstand- 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



[16 Fed. Cas. page 75] 



(Case No. 8,781} McELRATH 



ing which, in January, lS4o, she haG recelvea 
nothing for her reservation of six hundred 
and forty acres of land and improvements 
thereon, and she then employed the com- 
plainant, McEU-ath, to attend to and prose- 
cute her claim, and engaged to pay him a 
commission of one half of whatever sum 
might be awarded to her, and accordingly 
executed a power of attorney" to him on the 
0th of Januai-y, 1845. 

[Whereas by the treaties of 1817 and 1819, 
made and concluded between the United 
States and the Cherokee tribe of Indians, a 
reservation of 640 acres of land was reserved 
to Betsey Mcintosh. Now, to the end that 
the said right may be prosecuted and ascer- 
tained before a proper tribunal, I do hereby 
authorize and empower H. D. McElrath my 
attorney in fact, for me and on my behalf, 
to cause said claim to be fairly prosecuted, 
whether before the Cherokee commissioners, 
congress, the judicial tribunals, or other de 
partment of government as to my attorney 
may appear fit and proper, and for him to 
do in the premises whatevei' and all things 
I, if present, could do and perform, intending 
and hereby giving full ratification to all his 
acts, without the future right of revocation 
being reserved or retained, revoking and 
making void all former powers of attorney 
by me made; and as compensation herewith 
attached and connected for the labor and 
seiTices of my said attorney and expense of 
engaging suitable legal counsel (such as he 
may think fit) it is agreed and covenanted 
that he shall receive and be paid one-half of 
what may ultimately be recovered. The pow- 
er, also, of substituting any other attorney in 
fact by him deemed necessaiy is fully author- 
ized. 

[In testimony whereof, I have hereto set 
my hand and seal, this 9th day of January, 
1845. 

her 
[Betsey X Mcintosh. (Seal.) 
mark 

[Witness:. G. W. Morgan, Wm. S. Holt] 2 

This power was duly acknowledged and 
certified. The bill further stated that the 
complainant, by virtue of the authority con- 
tained in that power to enlploy an attorney 
under him to prosecute the claim, employed 
the defendant, John H. Eaton, and agreed 
to give him for his services and agency iu 
the matter one half of the compensation 
which the defendant, Betsey, had stipulated 
to give to the complainant, and to that end 
and effect executed and delivered to the de- 
fendant, Eaton, a writing and power. The 
bill further alleged that by the agency of the 
complainant and the defendant, Eaton, an 
award was made by the boaxd of commis- 
sioners, on the day of May, 1847, in 

favor of the defendant, Betsey, for tlie sum 
of $7,680, and duly certified by the said com- 
missioners, whereby the complainant and 

2 [From 11 Law Rep. 399.] 



said Eaton became entitled to one half of 
said sum. That when the certificate of the 
commissioners was first presented for pay- 
ment, the second comptroller refused to pay, 
pretending that the appropriations which had 
been made by congress for cari-ying into 
effect the treaty of New Echota did not 
embrace Betsey Mcintosh's case; and there- 
fore the complainant's attorney, J. H. Ea- 
ton, applied to congress, who passed the 
resolution approved 14th March, 1S4S, in her 
favor. That upon presentation of the cer- 
tificate of the commissioners in favor of the 
defendant, Betsey, her power of attorney and 
conti-act therein contained, and the power 
given by the complainant to Eaton, the sec- 
ond auditor of the treasury, issued a cer- 
tificate in favor of the said Eaton for $3,840, 
being one half the award in favor of the 
defendant, Betsey; but when that was pre- 
sented to the second compti'oller of the treas- 
ury he refused to approve and certify it, 
and yet continues to refuse, under the pre- 
text that a general order made by the secre- 
taiy of war id October, 1846, CE3xhibit B.), 
inhibits any money being paid imder this 
power of attorney, and so the complainant 
is obstructed from receiving as the attorney 
of the defendant, Betsey, either the whole 
sum due to her, or his part thereof, and the 
secretary of the treasury refuses to cause 
the said certificate to be paid, notwitlistand- 
ing the appropriation for that purpose re- 
mains unexpended. That the power of at- 
torney to the complainants was coupled^ with 
an interest, and cannot be revoked by the 
said Betsey, nor abrogated, nor impaired 
by the executive officers of the government, 
nor even by the congress of the United 
States. That Betsey Mcintosh is a white 
woman, a native citizen of the United States, 
although residing in the Chex-okee country, 
and therefore " not within the order of the 
secretary of war, which contains the fol- 
lowing clause: "Should any Indian or In- 
dians, however, notwithstanding the above 
determination [to discountenance the prac- 
tice of obtaining powers of attorney from 
Indians], persist in giving powers of at- 
torney,' no part of the sum which may bp 
recovered thereupon will be paid to the per- 
sons holding them, except such an amount 
as, under the circumstances of the case, 
may appear to the department to be a fair 
and just compensation for their trouble and 
expense. The remainder will, in all cases, 
be remitted to the agent or sub-agent for 
payment to the Indian claimant in person.'' 
The bill further stated that the secretary 
of war had thought fit to make his own 
valuation of the services of the defendanc, 
Eaton, as the agent and attorney of the 
defendant, Betsey, and upon his valuation 
of those services had caused to be paid to 
the defendant, Eaton, as the attorney of the 
said Betsey, between one and two thousand 
dollars, which he received, not in full for 
his services, but only because the depart- 
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ment would pay no more, and therefore lio 
■was unwillingly compelled to receive a part 
only. That application had been made to 
the defendant, Betsey, to renew or re-exe- 
cute the power of attorney to the complain- 
ant, or to execute a power to the complain- 
ant to receive at the treasuiy of the United 
States his part of the sum contracted to be 
allowed to him, and now due to him and 
to the attorney, J. H. Eaton, which the de- 
fendant, Betsey, has declined to do. That 
the power of attorney, and the agreement 
and stipulations therein, were given by the 
defendant, Betsey, and received by the com- 
plainant with the intention that tiiey should 
create, and under the belief that they did 
create, a specific lien, security, and assign 
ment of one half of the demand of the said 
Betsey, and of one half of the money which 
should be allowed her by the United States 
for her reservation of land; and the com- 
plainant positively avers that without such 
security he would not have adventured his 
time, money, and services for the said Bet- 
sey, who resided with the Cherokee Indians 
in the far West, had but very little property 
except her said claim, and that property, 
so in her possession and visible, was not 
to be reached by any compulsory process 
from any court, state or federal, of the 
United States; that it was w^ell understood 
by the defendant, Betsey, that the complain- 
ant would not undertake to prosecute her 
claim solely upon her personal responsibility 
for compensation, but required the lien and 
security by the specific authority to receive 
the money; that is, half of the money which 
should be allowed her for her reservation 
claim. 

The bill prayed that Betsey Mcintosh, John 
H. Eaton, Robert J. Walker, secretary of the 
treasuiy, and Albion K. Parris, the second 
comptroller, may be made parties, and that 
Betsey Mcintosh might be enjoined from 
receiving out of the treasury of the United 
States any more than one half of the said 
certificate so allowed by the commissioner 
appointed under article 17 of the treaty of 
New Echota, until the matters of the bill 
shall be finally heard and decreed; and that 
the secretary of the treasury and second 
comptroller be enjoined from paying, or 
causing or allowing to be paid, unto the said 
Betsey Mcintosh, the sum of $3,8-10, less by 
the sum which has been paid to the defend- 
ant, John H. Eaton, etc. 

3 [Upon filing the bill, Geo. M. Bibb, for com- 
plainant, moved for an injunction as prayed 
in the bill, and contended: 

[1st That the power of attorney from Bet- 
sey Mcintosh to McEh-ath, being coupled 
with an interest, is an assignment of one- 
half of her claim, and was a contract which 
the United States ought to recognize. That 
as to one-half of the claim, it was money re- 
ceived by the United States for the use of 

s [From 1 Hayw. & H. 348-1 



the complainant. It was his money held by 
them in trust for him. 

[2d. That it was a specific lien which fol- 
lowed the fund into the hands of the United 
States. 

[3d. That the secretary of war had no au- 
thority to make the rule respecting the pay- 
ment of money to the attorney of Indians, 
who have a right to appoint their own at- 
torney. That the power was given before 
the order of October 1, 1S46, and could not be 
controlled by it. 

[4th. That Betsey Mcintosh is a white 
woman, not an Indian, and that she is, there- 
fore, not within the terms of the order. 

[5th. That this court has jurisdiction to 
compel an executive o:fficer of the govern- 
ment to perform any act which It is his duty 
to perform, if it be merely a ministerial act, 
not an executive act appeitaining to the du- 
ties of his office as an executive officer; and 
that the act of paying this money to the 
complainant is a purely ministerial act 
which the official character of the defend- 
ant will not exempt him from the duty of 
performing. 

[Ransom H. Gillett, solicitor of the treas- 
ury, for the defendants, the officers of the 
government, 

[In the case before the court, the question 
is simply this: the executive branch of the 
government has decided that the faithful 
execution of the law requires that the money 
appropriated for this claim shall be paid di- 
rectly to Betsey Mcintosh and not to the 
claimant xmdev the power of attorney; and 
this court is asked to grant an order prohib- 
iting such payment. The power and juris- 
diction of the court over the matter are 
denied in toto. 

[1. This court has no jurisdiction beyond 
what has been confeired upon it by statute. 
These statutes are the 13th and 14th sections 
of the judiciary act (1 Stat. 80-82), the 11th 
section of judiciary act of Feb. 13, 1801 (2 
Stat. 98), so far as that section is not re- 
pealed; the 1st, 3d and 5th sections of the 
act of Febi-uary 27, 1801 (2 Stat. 103, 105, 
lOG), establishing this court. See 1 Kent, 
Comm. (Cth Ed.) *339, and cases there cited; 
U. S. V. Coolidge [Case No. 14,857]; U, S. v. 
Worrall [Id. 16,76G], 

[2. The writs expressly authorized by the 
judiciary acts are such, and only such, as 
are necessary to carry out the jurisdiction 
conferred upon the court by those statutes 
agreeable to the principles and usages of 
law. Melntire v. Wood, 7 Oranch [11 U. S.] 
504; Smith v. Jackson [Case No. 13,064]; 
McClung V. Silliman, 6 Wheat. [19 U. S.] 
598; 1 Kent, Comm. 322; Bouv. Law Diet, 
tit. "Mandamus," and cases there cited. 

[3. The writs specified in the judiciary act 
can only apply to cases in which the court 
has jurisdiction over the party or the sub- 
ject matter of the suit, so that the court can 
punish the party for disobedience, or change 
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the title to the subject matter of the suit by 
judicial proceedings. This court has no ju- 
risdiction over Betsey Mcintosh in the Indian 
eountiy, nor over the United States as a 
coi-poration, nor the money in the treasury, 
and therefore has no authority to act upon 
or control either. McKim v. Odom, 3 Bland, 
423, 424; Waller v. Harris, 7 Paige, 167; 
Iveson V. Harris, 7 Yes. 251; Fellows v.. 
Fellows, 4 Johns, Ch. 25; 3 Daniell. Ch. 
Prac. 133, 134; Sugd. Vend. 156; Osbom v. 
Bank, 5 Pet Cond. R. 764, 768; Story, Confl. 
Law, 450; Act Feb. 27, ISOl, § 5 (2 Stat, 
106); Act May 3, 1802, § 1 (2 Stat 193). See, 
also, Act Feb. 28, 1839, § 1 (5 Stat 321), 
where provision is made concerning absent 
defendants. 

[4. There is no authority in law for a plain- 
tiff to make the United States a party de- 
fendant in a suit, or to attach or control 
their moneys in the treasury, either directly 
or indirectly. Naming an officer of the treas- 
ury in the process, and serving it upon him, 
will not affect the United States nor their 
money in the treasury. McKim v. Odom, 3 
Bland, 420-424; Op. Atty. Gen. pp. 507-510, 
1066, 1103, 1303, 1304, 1425. 

[5. The common law of Maryland, even if 
now in force in this district under the act 
for organizing the District of Columbia (2 
Stat. 104), does not extend the jurisdiction 
of this court over the executive officers of 
^he government as such; for the laws of 
Maryland in force at the time of the passage 
of that act did not authorize their courts to 
issue writs of injunctions or mandamus 
against an executive officer of that state, or 
an officer of the general government No 
case of that kind has been cited, and none 
can be found. By the act of July 15th, 1790, 
the seat of the national government was 
transferred to this district on the first Mon- 
day in December, 1800. By the 1st section 
of the act the operation of "the laws of the 
state within said district shall not be affected 
by this acceptance until the time fixed for 
the removal thereof, and until congress shall 
otherwise provide." The laws of Maryland 
at the time of the acts of July 16, 1790, and 
February 27, 1801, contained no provision or 
authority giving any court in that state ju- 
risdiction over the officei-s of the executive 
departments of the federal government If 
the courts of that state could not then have 
exercised such jurisdiction, then no court 
can now do it, the powers of the courts not 
having increased. If the supreme or other 
high court of Maryland had the power claim- 
ed, it does not follow that such power is 
delegated to this court, because it is not pro- 
vided that this court is clothed with the 
same power. We may as well say that the 
first section of District of Columbia act ti-ans- 
ferred her highest courts here, as to affii-m 
that the jurisdiction was transferred to this 
court when neither is provided. 

[6. Even if the courts have jurisdiction 
over the officer in any case, such jurisdiction 



only extends to cases of a ministerial, and 
not to those of an executive character. The 
acts which the complainant wishes perform- 
ed are of an executive character, and there- 
fore this court has no jurisdiction. Kendall 
V. U. S., 12 Pet [37 U- S.] 524; Melotyre y. 
Wood, 7 Cranch [11 U. S.] 504; McOlung v. 
Silliman, 6 Wheat [19 U. S.] 598; Decatur 
V. Paulding, 14 Pet. [39 U. S.] 497; X Bland, 
1S&-189, 584, in note; Bordley v. I,loyd, I 
Har. & McH. 27; Mlicott v. Levy Court, 1 
Har. & J. 359; Runkel v. Winemiller, 4 Har. 
& McH. 429; Howard v. Levy Court, 1 Har. 
& J. 558; Williamson v. Carman, 1 Gill & J- 
184; McKim v, Odom, 3 Bland, 407; Dig. 
Md. 1847, tit "Mandamus," 706, 707; Brash- 
ears V. Mason, 6 How. [47 U. S.] 92, 100-102. 
Ministerial acts are those which are specific- 
ally directed by a superior power to be per- 
formed by an inferior, in relation to which 
such subordinate ministerial officer is re- 
quired to exercise no discretion or judgment. 
He must literally obey the command and per- 
form the act directed. Executive acts are 
those which involve discretion or judgment 
in determining whether the duty exists and 
whether the law and the usual and appro- 
priate forms have been complied with, and 
these are acts which are performed by public 
officers in executing the laws in the ordinary 
routine of the business of the government, 
Decatur v. Paulding, 14 Pet [39 U. S.] 497; 
Kendall v. U. S., 12 Pet. [37 U. S.] 524. By 
the act of July 9, 1832 (4 Stat 564) § 1, and 
that of Jime 30, 1834 (4 Stat. 735), the presi- 
dent is authorized to make rules and regu- 
lations for carrying into effect all laws relat- 
ing to the Indian affairs, including accounts. 
This power he executed through the war de- 
partment Williams v. Howard, 1 How. [42 
U. S.] 290; Parker v. U- S., 1 Pet [26 U. S.] 
296; U. S. V. Eliason, 16 Pet [41 U. S,] 291; 
Wilcox V. Jackson, 13 Pet. [38 U. S.] 490; 
Hole. U. S. Dig. 220-222. The act of August 
7, 1789 (1 Stat 49), ordains that the secre- 
tary of war shall conduct the business of the 
department in such manner as the president 
shall from time to time order and instruct 
On the 11th of November, 1836, the secretary 
of war adopted, a regulation by which the 
commissioner of Indian affairs was directed 
to rigidly examine all claims and accounts, 
and when in the exercise of a sound discre- 
tion he should be of the opinion that the 
claim was just, that it should receive his 
sanction and to be passed to the second audi- 
tor for settlement; and when contrary to the 
regulations or instmctions, or in his opinion 
improper or unjust, that he should withhold 
his sanction and state his objection for the 
consideration of the accounting oflicers; but, 
in all cases of difficulty depending on dis- 
cretion or authority, that he should take the 
direction of the secretary of war. Report 
of Commissioner of Indian Affairs to con- 
gress of December 1, 1837.] 3 

3 [FroD> 1 Hayw. & H. 348.] 
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* [Before the money can be obtained from the 
treasury upon this claim, the following steps 
must be taken: (1). It must imdergo an ad- 
ministrative examination by the commission- 
er of Indian affairs, under Gen. Jaclison's 
regulations of November 11th, 1836. (2). It 
must then be examined and settled by the 
second auditor, under the act of March 4, 
1817 (3 Stat. 366), and that of February 24, 
1819 (3 Stat 487, §§ 1, 2). (3). It is then to 
be re-examined by the second comptroller; 
and if there is a power of attorney involved 
in the case, he finally passes upon its validi- 
ty and effect, and certifies the settlement to 
the secretary of war, under the act of March 
3, 1817 (3 Stat 367, 868, §§ 9, 15). He decides 
whetlier, in his opinion, there is an appro- 
priation out of which the sum due can be 
paid. The sum allowed is credited on the sec- 
ond auditor's books. (4). The secretary of 
war on this founds his requisition on the 
secretary of the treasury. He judges wheth- 
er it is a proper case to pay, and whether 
there is an appropriation out of which it 
may be paid. (5). This requisition is counter- 
signed by the second comptroller, and char- 
ged to the appropnation account kept In his 
office. Act aiarch 3, 1809 (2 Stat 535). (6). 
It is then sent to the second auditor, (who 
acts as his register,) where it is recorded or 
charged against the pei-son to balance his 
account Id. (7). The requisition then goes 
to the secretary of the treasuiy, who issues 
his warrant on it; and the amount is char- 
ged on his book of appropriations. He sees 
that there is an appropriation out of which 
it can lawfully be paid, and judges whether 
he can spare the money from the treasury, 
and whether there are or not other demands 
upon it, to which good policy and justice re- 
quire him to give a preference. Act March 
3, 1809, § 1 (2 Stat 535); Act May 7, 1822 (3 
Stat 689); Act Sept 2, 1789 (1 Stat 65). 
(8). It is then taken to the first comptroller, 
who decides whether there is an appropria- 
tion out of which it can be paid, and if so, 
he charges it to such appropriation, and 
then countersigns it Act establishing de- 
partment of treasuiy, Sept. 11, 1789 (1 Stat 
66); Act March 3, 1809 (2 Stat. 535). (9) It 
then goes to the register, who makes the 
same examination, and if he finds there is 
such appropriation, he charges that appro- 
priation with it, and countersigns the war- 
rant; and then it is sent to the treasure!*. 
Treasury Act, Sept. 2, 1789, § 6 (1 Stat 67); 
Act March 3, 1809, § 1 (2 Stat 535). (10). If 
the warrant is in due form, and has the prop- 
er signatures showing that all the regula- 
tions and forms have been complied with, 
the treasurer then draws a draft on himself, 
or an assistant treasurer, and the party re- 
capts it on the face of the warrant The 
draft, on being indorsed by the payer, is 
paid in money. The treasurer never pays 
to any one but the person named in the 

i [From 11 Law Rep. 399.] 



warrant He never judges of power of at- 
torney, but the exercise of his discretion or 
judgment is confined to the examination of 
the warrant issued by the secretary of the 
treasmy and the ascertaining whether it 
conforms to the act of March 3, 1809.]* 

c[All of the acts of the respective officers 
through whose hands a claim of tliis natm-e 
has to pass are clearly of an executive na- 
ture. None of them can be performed and 
none declined, without the exercise of the 
distinguishing characteristic of an executive 
act; judgment or discretion. Executive of- 
ficers, appointed by the president, can be 
controlled in the exercise of their duties 
only by the president McCluug v. Silliman, 
6 Wheat [19 U. S.] 598; Hole. Dig. p. 571, 
§ 43. The president is beyond the power of 
any other department except in cases of 
impeachment. Kendall's Case, 12 Pet. [37 
U. S.] 524; Hole. Dig. p. 221. This necessarily 
results from the power conferred by article 
2, § 3, of the constitution, requiring him to 
take care that the laws be faithfully executed. 
And if the president can be controlled in the 
execution of his duties, directly by the ju- 
diciary, it is equally clear that he cannot be 
reached by proceeding against his subordi- 
nates. Were the opposite doctrine to pre- 
vail, there would no longer be, what was in- 
tended by the framers of the constitution, 
an independent and distinct executive branch 
of the government; for all acts required of 
the president in causing the laws to be 
faithfully executed, are, of necessitj^ per- 
formed through and by his subordinates. 
The power contended for would enable this 
court to control the whole machinery of the 
government A pension agent could be com- 
pelled to pay on a power of attorney to the 
exclusion of the pensioner in person, even 
whether such power was made in confonnity 
to the regulations under which the agent 
was acting or not. The court could direct to 
whom the money should be paid under our 
treaty with Mexico. In time of war it might 
enjoin against supplying the pay, commis- 
sary or quartermaster's department, and di- 
rect the payment of a debt to the agent of 
our adversary, to the extent of the entire 
means in the treasury. This court might 
even enjoin the salaries of the justices of 
the supreme com-t of -the United States, or 
declare that of the president vested in and 
payable to one of his creditors. It would i-e- 
quire officers to perform acts for which it 
would be the duty of the president to dis- 
place them. 

[If it is said that there ought to be some 
control over the executive in the discharge 
of the various duties committed to that 
bi-anch of the government, two answers may 
be given: (1.) The constitution and laws 
have created no such tribunal. (2.) Judges 
appointed for life, and not elected by the 

i [From 11 Law Kep. 399.] 
5 [From 1 Hayw. & H. 3 IS.] 
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people, but beyond their reach, are no better 
qualified for this duty than the executive, 
who, once in four years submits his acts to 
the consideration of his constituents.] o 

Before ORANOH, Chief Judge, and MOR- 
SELIi and DUNLOP, direuit Judges. 

CRANOH, Chief Judge. The first question 
in natural order is that of jurisdiction. It 
is, therefore, the first which the court will 
consider. It is understood, as admitted in 
aj.'gument, that if the act intended to be en- 
joined be not a merely ministerial act, the 
court has not jurisdiction to enjoin the offi- 
cers of the treasury against performing it. 
This doctrine was first promulgated by the 
supreme court of the United States in the 
case of Marbury v. JIadison, 1 Cranch [5 
U. S.] 165, where Marshall, O. J., says: "If 
some acts be examinable and others not, 
thex*e must be some rule of law to guide the 
iourt in the exercise of its jurisdiction." And 
la. page 166 he says: "Where the heads of 
iJepaitments are the political or confiden- 
tial agents of the executive merely to exe- 
cute the will of the president, or rather to 
act in cases in which the executive pos- 
sesses no constitutional or legal discretion, 
nothing can be more perfectly clear than 
that their acts are only politically exami- 
nable." And again, in page 170, he says: 
'"The province of the court is solely to de- 
cide on the rights of individuals not to in- 
quire how the executive, or executive offi- 
cers, perform duties in which they have a 
discretion. Questions In their nature politi- 
cal, or which are by the constitution and 
laws submitted to the executive, can never 
be made in this court" The chief justice then 
proceeds to show that the act required to be 
■done (the delivery of the commission to Mr. 
Marbury) was purely a ministerial act, in 
respect to which the executive had no dis- 
cretion. 

In the case of Kendall v. tJ. S., 12 Pet [37 
U. S.] 609, Mr. Justice Thompson, in deliv- 
ering the opinion of the supreme court of the 
United States, says: "Under the first head 
of inquiry it has been considered by the 
counsel on the part of the postmaster-gen- 
ei*al that this is a proceeding against him to 
enforce the performance of an official duty, 
and the proceeding has been treated as an 
infringement upon the executive department 
of the government, which has led to a very 
■extensive range of argument upon the inde- 
pendence and duties of that department; but 
which, according to the view taken by the 
■court of the case, is entirely misapplied. We 
do not think that the proceedings in this 
case interfere in any respect whatever with 
the rights or duties of the executive, or that 
it involves any conflict of powers between the 
executive and judicial departments of the 
government The mandamus does not seek to 
direct -or control the postmaster-general in 

e [From 1 Hayw. & H. 348.] 



the discharge of any official duty, partaking 
in any respect of an executive character; 
but to enforce the performance of a mere min- 
istei-jal act, which neither he nor the presi- 
dent had any authority to deny or control," 
Again he says: "The executive power is 
vested in a president; and as far as his pow- 
ers are derived from the constitution, he is 
beyond the reach of any other department, 
except in the mode prescribed by the consti- 
tution through the impeaching power. But it 
by no means follows that every officer in 
every branch of that department is under the 
exclusive direction of the president Such a 
principle, we apprehend, is not and certainly 
cannot be claimed by the president There 
are certain political duties imposed upon 
many officers of the executive department, 
the discharge of which is under the direction 
of the president But it would be an alarm- 
ing doctrine that congress cannot impose 
upon any executive officer any duty they may 
think proper, which is not repugnant to any 
rights secured and protected .by the consti- 
tution; and in such cases the duty and the 
responsibility grow out of, and are subject 
to, tlie control of the law, and not to the di- 
rection of the president And this is em- 
phatically the case where the duty enjoined 
is of a mere ministerial character. . Let us 
proceed, then," he says, "to an examination 
of the act required by the mandamus to be 
performed by the postmaster-general; and 
his obligation to perform, or his right to 
resist the performance, must depend upon 
the act of congress of the 2d of July, 1836. 
This is a special act for the relief of the re- 
lators, Stockton and Stokes, and was passed, 
as appears on its face, to adjust and settle 
certain claims which they had for extra seiT- 
ices, as contractors for carrying the mail. 
These claims were, of course, upon the Unit- 
ed States, through the postmaster-general. 
The real parties to the dispute were, there- 
fore, the relators and the United States. The 
United States could not of course, be sued, 
or the claims in any way enforced against 
the United States, without their consent ob- 
tained through an act of congress, by which 
they consented to submit these claims to the 
solicitor of the ti'easury to inquire into the 
equity of the claims, and to make such allow- 
ance therefor as, upon a full examination of 
all the evidence, should seem right accord- 
ing to the principles of equity; and the act 
directs the postmaster-general to credit the 
relators with whatever sum, if any, the so- 
licitor shall decide to be due to them, for 
or on account of any such services or con- 
tract." Again (page 611), the court say: 
"Under this law the postmaster-general is 
vested with no discretion or control over the 
decisions of the solicitor; nor is any appeal 
or review of that decision provided for by 
the act The terms of the submission was a 
matter entirely in the discretion of Congress, 
and if they thought proper to vest such a 
power in any one, and especially as the ar- 
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bitrator was an. officer of the government, 
it did not i-est witli the postmaster-general 
to control congress or the solicitor in that 
affair," Again (page 613), the court say: 
"The act required by the law to be done 
by the postmaster-general is simply to credit 
the relators with the full amount of the 
award of the solicitor. This is a precise, defi- 
nite act, purely ministerial, and about which 
the postmaster-general had no discretion 
whatever. The law, upon its face, shows 
tlie existence of accounts b^^tween the re- 
latoi-s and the postotiiee department. No 
money was required to be paid, and none 
could have been drawn out of the treasury 
without further legislative provision, if this 
credit should overbalance the debit standing 
against the relators. But this was a matter 
Avith which the postmaster-general had no 
concern. He was not called upon to furnish 
the means of paying such balance, if any 
should be found. He was simply required to 
give the credit. This was not an otfaciai act 
in any otlier sense than being a ti-ansaction 
In the department where the books and ac- 
i-ounts wei-e kept; and was an ofiicial act lu 
the same sense that an entiT in the minutes 
of a court, pursuant to an order of the court, 
is an official act. There is no room for the 
exercise of any discretion, official or other- 
wise; all that is shut out by the direct and 
positive command of the law, and the act 
required to be done is, in any just sense, 
a mere ministerial act." 

But the case now before the circuit court of 
the District of Columbia is very difEerent 
from that of Stockton & Stokes. This is an 
application upon a bill in equity filed for an 
injunction to inhibit the secretary of the 
treasui-y and the second comptroller from 
paying to Betsy Mcintosh the sum of §3,840, 
less by the sum which has been paid to the 
defendant, John H. Baton, so that, including 
the sum so already paid to him, the one half 
of the said certificate in favor of Betsey Mc- 
intosh may be held subject to the final decree 
of this covurt. This application is founded 
upon the supposition that this court may, 
by its final decree, order the secretary of the 
treasury to pay to the complainant, McEliuth, 
half the amount of the said certificate, in- 
cluding what has been paid to the defend- 
ant, Eaton; for if this coui*t cannot make such 
a final decree, the injunction, if granted, will 
be vain and nugatory. This, then, is a ques- 
tion of jurisdiction, and depends upon the 
question whether the payment of this claim 
by the secretary of the treasurj' is an official, 
executive act, or is purely a ministerial act, 
as in the case of Stockton & Stokes. 

The difference between ministerial acts and 
executive official acts is clearly stated by the 
supreme court in the case of Decatur v. 
Paulding, 14 Pet. [39 tJ. S.] 514, 515. Mr. 
Chief Justice Taney, in delivering the opinion 
of tlie court, says: "In the case of Kendall v. 
TJ. S., 12 Pet. [37 U. S.] 524, it was decided in 
this court that the circuit court for Washing- 



ton county, in the District of Columbia, has 
the power to issue a mandamus to an officer 
of the federal government commanding him 
to do a ministerial act The first question, 
therefore, to be considered in this case is 
whether the duty imposed upon the secretaiy 
of the navy by the resolution in favor of Mrs. 
Decatur was a mere ministerial act The 
duty required by the resolution was to be 
performed by him as the head of one of the 
executive departments of the government in 
the ordinary discharge of his official duties. 
In genei-al, such duties, whether imposed by 
act of congress or by resolution, are not mere 
ministerial duties. The head of an executive 
department of the government in the admin- 
istration of the various and important coii- 
cerns of his office is continually required to 
exercise judgment and discretion. He must 
exercise his judgment in expounding the laws 
and resolutions of congi-ess, under which he 
is from time to time required to act. The 
court could not entertain an appeal from the 
decision of one of the secretaries, nor revise 
his judgment in any case where the law au- 
thorized him to exercise discretion or guide 
and control his judgment or discretion in the 
matters committed to his care, in the ordi- 
nai*y discharge of his official duties." Again 
(page 516), he said: '"The interfei'ence of the 
courts with the performance of the ordinai-y 
duties of the executive departments of the 
government would be productive of nothing 
but mischief; and we are quite satisfied that 
such a power was never intended to be given 
to them. The doctrines which this court 
now hold in relation to the executive depaxt- 
ments of the government are the same that 
were distinctly announced in the case of Ken- 
dall V. V. S., 12 Pet. [37 U. S.] 524." Again 
(page 516), he said: "We have referred to 
these passages in the opinion of the court 
in the case of Kendall v. U. S., in order to 
show more clearly the distinction taken be- 
tween a mere ministerial act, required to be 
done by the head of an executive department, 
and a duty imposed upon him in his official 
character as the head of an executive depart- 
ment, in which judgment and discretion are 
to be exercised. There was in that case a dif- 
ference of opinion in the court in relation to 
the power of the circuit court to issue a man- 
damus. But there was no difference of opin- 
ion respecting the act to be done. The court 
was unanimously of opinion that in its char- 
acter the act was merely ministerial. In the 
case before us it is clearly otherwise; and 
the resolution in favor of Mrs. Decatur im- 
posed a duty on the secretary of the navy, 
which required the exercise of judgment and 
discretion; and in such a case the circuit 
court had no right by mandamus to control 
his judgments, and guide him in the exercise 
of a discretion which the law had confided to 
him," 

The same doctrines are affirmed by the su- 
preme court in the case of Biashear v. Mason, 
6 How. [47 U. S.] 100, where Mr. Justice Nel- 
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son, in delivering the opinion of the court, 
says: "We are also of opinion that if the 
plaintiff has made out a title to his pay as 
an officer of the United States navy, a man- 
damus would not lie in the court below to en- 
force the payment. The constitution pro- 
vides that no money shall be di*awn from the 
treasury but in consequence of appropriations 
made by law. Article 1, § 9. And it is de- 
clared by act of congress (3 Stat. 689, § 3), 
that all moneys appropriated for the use of 
the war and navy departments shall be 
drawn from the treasury by wan-ants of the 
secretaiy of the ti-easury, upon requisitions 
of the secretaries of these departments, coun- 
tei'signed by the second comptroller." And 
(in page 101) he says: "In the case of Decatur 
V, Paulding, 14 Pet. [39 U. S.] 497, it was held 
by this court that a mandamus would not lie 
from the circuit court of this district to the 
secretavy of the navy to compel Jiim to pay 
to the plaintiff a sum of money claimed to be 
due her as a pension under a resolution of 
congress. There was no question as to the 
amount due, if the plaintiff was properly en- 
titled to the pension; and it was made to ap- 
pear in that case, affirmatively, on the appli- 
cation, that the pension fund was ample to 
satisfy the claim. The fund, also, was under 
the control of the secretary, and the money 
payable on his own warrant. Still, the court 
refused to inquire into the merits of the 
claim of Mrs. Decatur to the pension, or to 
determine whether It was rightfully withheld 
or not by the secretary, on the ground that 
the court below- had no Jurisdiction over the 
case, and therefore the question was not 
properly before this court on the writ of 
error. The com't say that the duty required 
of the secretaiy by the resolution was to be 
performed by him as the head of one of the 
executive departments of the government in 
the ordinaiy discharge of his official duties; 
that, in general, such duties, whether im- 
posed by act of congress or by resolution, are 
not mere ministerial duties; that the head of 
the executive department of the government, 
in. the adminstration of the various and im- 
portant concerns of his office, is continually 
required to exercise judgment and discretion; 
and that the court could not by mandamus 
act directly upon the officer, and guide and 
control his judgment or discretion in mattei*s 
committed to his care in the ordinaiy dis- 
charge of his official duties. The court dis- 
tinguish the case fi-om Kendall v. U. S., 12 
Pet. [37 U. S.] 524, where there was a man- 
damus to enforce the perf onnance of a mere 
ministerial act, not involving on the part of 
the officer the exercise of any judgment or 
discretion. The principle of the case of Mrs- 
Decatur is decisive of the present one. The 
facts here are much stronger to illustrate the 
inconvenience and unfitness of the remedy. 
Besides, the duty of inquiring into and ascer- 
taining the rate of compensation that may 
be due to the officers, under the laws of con- 
gress, no payment can be made unless there 
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has been an appropriation for the purpose; 
and if made, it may have become already ex- 
hausted, or prior requisitions may have been 
issued sufficient to exhaust it. The secretary 
is obliged to inquire into the condition of the 
fund, and the claims already charged upon it, 
in order to ascertain if there is money enough 
to pay all the accruing demands; and if not 
enough, how it shall be apportioned among 
the persons entitled to it. These are impor- 
tant duties, calling for the exercise of judg- 
ment and discretion on the part of the officer, 
and in which the general creditors of the gov- 
ernment (to the payment of whose demands 
the particular fund is applicable) are in- 
terested, as well as the government itself. 
At most^ the secretary is but a trustee of the 
fund for the benefit of all those who have 
claims chargeable upon it. and like other 
trustees is bound to administer it with a view 
to the rights and interests of all concerned. 
It will not do to say that the result of the 
proceeding by the mandamus will show the 
title of the relator to his pay, the amount, 
and whether there were any moneys in the 
treasm-y applicable to the demand; for upon 
this ground any creditor of the government 
would be enabled to enforce his claim against 
it through the head of the pi-oper department 
by means of this writ; and the proceeding by 
mandamus would become as common in the 
enforcement of demands upon the govern- 
ment as the action of assumpsit is to enforce 
like demands against individuals." 

In the case before this court the secretary 
of the treasury, in executing the resolution 
of congi'ess of the 14t]i March, 1848, was 
called on by the complainant to pay to him, 
as assignee of Betsey Mcintosh, one half 
the sum appropriated by that resolution, less 
the sum already paid to the defendant, J. H. 
Eaton. The validity and construction of the 
power of attorney and assignment set up by 
McElrath, and the applicability and construc- 
tion of the act of congress of the 29th July, 
1846 (chapter 66) entitled "An act in relation 
to the payment of claims," are necessarily 
involved in the duty required by the secre- 
tary of the treasury to execute the resolution 
aforesaid of March, 1848. It may be ob- 
served, also, that the resolution of the 14th 
of March, 1S48, requires the secretaiy to pay 
the money to Betsey Mcintosh (herself), not 
to her executors, administrators, or assigns. 
That the supposed assignment to McElrath, 
if it be an assignment, purports to be of only 
a part of the debt due by the United States, 
and that the power of attorney to McElrath 
does not expressly authorize him to receive 
the money, or any part of it, but purports 
to be only a power to prosecute the claim to 
allowance, or judgment; so that, upon these 
points also, it would be necessary that the 
secretary, before ordering the payment of 
the money, should decide whether he could 
lawfully pay the money to any other person 
than Betsey Mcintosh herself, whether it 
would not be contrary to the policy of the 
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Ifiw, especially in tlie case of an Indian claim, 
to pay a part only of the claim, and he must 
also decide whether the power of attorney 
was dulj'' executed. These are all acts of 
executive discretion, in which the secretary 
has sought the advice and opinion of the 
attorney-general of the United States, and 
can in no just sense be said to he mere min- 
isterial acts. In the exercise of this discre- 
tion, this court has no right to guide or con- 
trol the executive ofBcer, or to entertain any 
appeal from his decision. 

Upon these authorities and by these rea- 
sons, this court is satisfied that the payment 
of the claim of Betsey Mcintosh is not a 
mere ministerial act, but is a duty appertain- 
ing to the office of secretary of the treasury, 
in the discharge of which he has a discretion 
which this court has not jurisdiction to con- 
trol; and being of that opinion the court 
deems it unnecessary, as it would be unavail- 
ing, to give any opinion upon the other ques- 
tions which have been raised in argument. 

The court, therefore, refuses to grant the 
injunction prayed for against the secretary, 
and second comptroller of the treasury. 
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Mcelroy v. English. 

[2 Oranch, O. O. 528.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 

Sunday — Bills akd Notes — Dats op Grace. 

If Sunday be the last day of grace on a promis- 
sory note, demand on Salnirday is not too soon, 
and notice on Monday is not too late. 

Assumpsit against the endorser of a promis- 
soiy note. The parties all resided in George- 
town, Sunday was the last day of grace. 
Payment was demanded on Saturday, and 
notice given to the defendant on the Monday 
following. 

THE COURT (THRUSTON, Circuit Judge, 
absent), said the demand was not too soon 
and the notice not too late. 



Mcelroy (miller v.). See Case No. 9,- 
581. 

MoENTEE {UNITED STATES v.). See Case 
No. 15,673. 
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In re McEWEN et al. 

re Biss. 294; 2 12 N. B. R. 11; 7 Chi. Leg. 
News. 231; 2 Cent. Law J. 233.] 

District Court, D, Indiana. Feb. 2, 1875. 

Bankruptot — Pautsekship — Joint and Sepa- 
rate Estate — Assets Exhausted in Costs 

—Payment Pari Passu. 
1. When a debt from one partner to a bank- 
rupt firm was incurred by the consent or privity 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



of the other partners, proof of the joint creditors 
against the separate estate will not be admitted 
in a court of bankruptcy. 
[Cited in Re Lloyd, 22 Fed. 91.] 

2. When all the assets of a bankrupt firm are 
expended in the payment of costs, and there is 
no fund to be divided among the firm creditors, 
the firm and individual creditors must be paid 
pari passu out of the separate estate of each part- 
ner. 

[Cited in Re May, Case No. 9,328; Re Slo- 
eum. Id. 12,951; Re Hamilton, 1 Fed. 812; 
Re West, 39 Fed. 203.] 

[Cited in Harris v. Feabody, 73 Me. 270.] 

3. The fund applicable to and used in the pay- 
ments of costs does not constitute a joint estate 
within the fair meaning of the bankrupt act [of 
18C7 (14 Stat. 517)]. 

The assignees filed a petition in the inter- 
est of the finn creditors, for the purpose of 
obtaining the instruction of the court upon 
the respective rights of the firm creditors of 
McEwen & Sons, and the individual creditors 
of William McEwen, one of the members of 
such firm alleging: 1st, that the firm assets 
would not more than pay the costs of settling 
the estate in bankruptcy; 2nd, that William 
McEwen was indebted to the firm, as ap- 
peared by charges upon the books, to an 
amount exceeding three hundred thousand 
dollars; that the firm debts amounted to over 
?200,000, and William's individual indebted- 
ness to over ^150,000, and that his separate 
estate was worth over $200,000, and that his 
sons, who were his partners, had no more 
property than enough to pay their private 
debts; and that the only estate in the hands 
of' assignees for distribution among cred- 
itors is the private estate of William Mc- 
Ewen. The individual creditors appear in 
opposition to the petition, and file a demur- 
rer thereto. 

Harrison, Htnes & Miller, for assignee. 
McDonald, Butler & Harrington, for indi- 
vidual creditors. 

HOPKINS, District Judge. The question 
raised and discussed on the hearing was, 
whether upon the facts stated, the firm cred- 
itors were entitled to participate with the in- 
dividual creditors in the distribution of the 
separate estate of William McEwen? In the 
first place, the assignees claim the right to 
prove the debt due from William to the firm, 
and in that way obtain a fimd for distribu- 
tion among firm creditors. 

The petition does not show when the en- 
tries were made on the firm books, nor when 
the debt was created, nor does it show that 
William withdrew that amount, or any part 
of it, to defraud the firm creditors, or the 
members of the firm; nor does it show that 
the transaction was concealed from the firm, 
nor that it was not with the consent of all 
the members of the co-partnership. Neither 
fraud nor collusion of any kind is alleged. 

Upon these facts does that balance consti- 
tute a debt in favor of the firm against that 
partner which the assignee of the firm can 
prove against him individually? I think, ac- 
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-cording to the autliorities, it does not. The 
rule may now be considered as well settled, 
that when the debt from one partner to the 
firm was incurred by the consent or privity 
of the other partners, that proof of the joint 
creditors against the separate estate will not 
be admitted in a court of bankruptcy. If 
the party acted fraudulently or with a view 
to augment his separate estate at the ex- 
pense of the joint creditors, a different rule 
would prevail. Story, Partn. § 391; Gow, 
Partn. 316; Ex parte Smith, 1 Glyn & J. 
74; Ex parte Harris, 2 Ves. & B. 210; In 
xe Lane [Case No. 8,044]. 

The principle upon which these cases rest 
IS, 1 apprehend, that there can be no such 
thing as a debt between partners, or be- 
tween an individual partner and his firm, 
in respect to partnership matters, until it is 
settled by a final winding up of the affairs 
of the firm; and bankruptcy courts have de- 
■clined to go into such accounting upon the 
question of proof of debts in bankruptcy pro- 
<;eedLngs. So I must hold that neither the as- 
signees of the firm, nor the firm creditors 
have a right upon this ground to prove this 
<;laim against the private estate of William 
McEwen. 

There is something like an allegation in 
the petition that the partnership between 
"William McEwen and his sons was a sham, 
and made simply for the benefit of William, 
and to enable him to carry on his pilvate 
speculations. It is doubtful whether this 
question can be raised at this stage of the 
case. They have been treated as partners 
■and adjudged to be bankrupts, as such part- 
ners, on the petition of the joint creditors. I 
doubt the right of the joint eredltoi-s to now 
•turn around and allege that they were not 
such in fact; but if this is not so, I do not 
think the allegation to that effect sufliciently 
direct and positive to warrant the court in 
holding the fact to be admitted by the de- 
murrer. It seems to be stated, inferentlally, 
as the conclusion of petitioners from the oth- 
er facts in the case, instead of an allegation 
of an existing fact. 

This brings me to the consideration of the 
meaning of section thirty-six of the bank- 
rupt act, and this is altogether the most diffi- 
cult question in the case. The petition al- 
leges that the firm ha^ve no assets after pay- 
ing costs of settlement of estate to distribute 
or divide among the firm creditors, which i? 
admitted by the demurrer and must be con- 
sidered on this hearing as true. 

If they have no assets, it has been settled, 
for this circuit at least, that the firm and in- 
dividual creditors can be paid pari passu out 
of the separate estate. In re Knight [Case 
No. 7,880]. The counsel for the individual 
creditors contended that the allegation in the 
petition that the firm effects would not more 
than pay the costs was immaterial; that the 
question was, were there any firm assets? 
that if there were, it was unimportant "wheth- 
er they were to be applied to the payment of 



the costs or distributed among the firm cred- 
itors; that in either case the firm creditors 
would be excluded from participation In the 
separate estate of William McEwen until 
after the payment of his individual credit- 
ors in full; and that It was not essential that 
there siiould be a fund, exclusive of costs, to 
effect such result. If such is the meaning of 
the act, the firm creditors are without rem- 
edy, and may lose their whole demand, while 
the individual creditors of that member may 
get their pay in full. 

The question Is by no means free from 
difficulty. But after a thorough examina- 
tion of the authorities upon the subject, I 
liave arrived at a conclusion different from 
that contended for on the argument by the 
learned counsel for the individual creditors. 
In Ke Kahley [Case No. 7,.594], I held that 
the word ''estate," as used In certain other 
sections, included the portion to be used in 
the payment of costs, as well as that to be 
divided among a-editors. But the language 
of the portions of the act then under consid- 
eration differ materially from the language 
used In the thirty-sixth section. ■ That sec- 
tion requires the assignee to "keep sepa- 
rate accounts of the joint stock or propei-ty 
of co-paitnersliip, and of the separate estate 
of each member thereof, and then provides, 
that after deducting out of the whole amount 
received by such assignee, the whole of the 
expenses and disbursements, the net proceeds 
of the joint stock shall be appropriated to 
the payment of the credltoi-s of the co-part- 
nership, and the net proceeds of the separate 
estate of each partner shall be appropriated 
to the payment of his separate creditors." 
And it further provides that the residue of 
either estate, after the payment of the debts 
in the order above mentioned, should be di- 
vided among the creditors, firm or private, as 
the case might be. I think the expression 
"net proceeds," shows that congress had ref- 
erence to the estate to be distributed among 
the creditors, and only meant to exclude one- 
class In case there were some funds for dis- 
tribution in the class to which such creditors 
belonged, so that, when aU the assets are 
expended in the payment of costs and there 
Is no fund to be divided, as In this case, 
among the firm creditoi-s, the firm and indi- 
vidual creditors are to be paid pari passu 
out of the separate estate of each partner. 
It then presents the case in the language of 
Judge Drummond in Re Knight [Case No. 
7,880], "that being the only source to resort 
to the payment of the debt of the firm, it 
should be appropriated as well to pay the 
debts due from the firm as from the individ- 
ual members." What difference is there as 
to the finn creditors, between no assets and 
a case where assets are all used in payment 
of costs? If there is only property' enough 
to pay expenses, they do not get anything; 
they have no source of payment except from 
the separate property. 
So I think the just and equitable reading of 
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tlie statute is that the creditors of a firm are 
excluded from participation in the separate 
estate of the members only Tvhen there is a 
fund to be distributed to them, to the exclu- 
sion of the individual creditors; that when 
neither has any advantage in a fund not 
alike applicable to both, they stand equal, 
and must be paid pro i-ata. In Story on 
Partnership (section 380) it is stated that, 
"if there is any joint estate, however small 
it may be, if it is an available joint fund, and 
not purely a despei-ate and nominal joint 
fund, then the joint creditor is excluded; as, 
for example, if the joint fund is absolutely 
worthless -fi'om the expenses of any attempt 
to get it in, or if it is pledged beyond its real 
value, it will be deemed a mere nullity," 

I think this language plainly indicates that 
a joint fund, to exclude the firm creditors, 
must be beneficial to them. If it costs more 
than it comes to to get it, it is in no sense an 
available joint fund within the authorities. 
[See, also, Colly. Partn. bk. 4, c. 2, § 926.] 2 
The lord chancellor in Ex parte Peake, 2 
Rose, 54, where the answer to the petition of 
the firm creditors was that there were joint 
effects of £1 lis. 6d., said that joint effects 
to the value of five pounds or five shillings 
would be an answer to the application, but 
if the property alleged to exist was in such 
a situation that any attempt to bring it with- 
in the reach of the joint creditors must be 
deemed a desperate, or in point of expense 
an unwaiTantable attempt, that would au- 
thoiize a departure from the rule, and allow 
said creditors to prove notwithstanding such 
property. And Lord Chancellor Eldon (Ex 
paxte Hill, 2 Bos. & P. [N. R.] 191, note), 
says, "Joint effects means such as are under 
the administi-ation of assignees to distribute." 
In JEx parte Janson, 3 Madd. 229, it is said:, 
"The principle being that while there is any 
other fund, however small, to resort to, the 
joint creditors can not prove against the sep- 
ai-ate estate of one of the parties who has be- 
come banki'upt." 

These cases were decided under the Eng- 
lish bankmpt law, which was similar in the 
respect under consideration to our own, and, 
therefore, are important as showing that the 
English courts recognize the exception to the 
statute rule in cases where there is no joint 
fund to resort to, or that is available to the 
joint creditors, and are very important in set- 
tling the proper construction of the section of 
the bankrupt act un^er consideration. That 
section lays down the genex-aJ rule, as con- 
tended for by counsel for individual creditors, 
but it is to be regarded as subject to the ex- 
ceptions above stated, and I tliink the facts 
alleged in the petition bring this case within 
the doctrine of these authorities and excep- 
tions. 

The counsel for the individual creditors re- 
ferred to Ex parte Kennedy, 19 Eng. Law & 
Eq. 150, as laying down a different rule. 

2 [Prom 12 N. B. R. ll.] 



That case does not appear to be supported by 
authority. The decision is based upon In re 
Bridge & Keale, Id., referred to in note. It 
does not appeal* that the covu:t in that case 
decided this question. No opinion is given; 
simply the order of the court, and it might 
have been based upon the fact that there was 
other property besides, to wit: the "brig" 
therein mentioned, and so not have turned 
upon the question of costs, as claimed. But 
without further notice of that ease as it is in 
conflict with the general cmrent of English 
cases, I cannot adopt its conclusions. 

The Case of ilarwick [Case No. 9,181], 
cited to same effect by counsel, does not 
show that this question was raised, and 
therefore furnishes no support to this claim. 
I am also supported in my conclusion by the 
ease of In re Jewett [Id. 7,304] ; In re Down- 
ing [Id. 4,044]; Bump, Bankr. 188, 189. As 
before stated, I have assumed the fact that 
the whole joint estate will be used in payment 
of the costs of the proceedings in bankruptcy, 
leaving no joint fund for distribution, nor 
any funds to be marshaled. I have, as be- 
fore stated, with con^derable hesitation, 
come to the conclusion that the fund applica- 
ble to and used in the payment of the costs 
of the proceedings does not constitute a joint 
estate within the fair meaning of the bank- 
rupt act, so as to deprive the firm creditors 
of participating with the individual creditors 
in separate estate. To hold that a fund used 
in payment of necessary costs is to have the 
same effect upon the joint creditors' rights 
as if distributed among them, is, in my judg- 
ment, a vei"y unjust and unreasonable con- 
clusion, and I cannot adopt it. 

I, therefore, overrule the demurrer, with 
leave to the respondents to put in an answer 
within twenty days after notice of this deci- 
sion. If they fail to do so, I direct an order 
to be entered that the individual creditore of 
William McEwen, and the firm creditors of 
McEwen & Sons be paid pari passu out of 
the separate estate of the bankrupt William 
ilcEwen, in the hands of the assignees in 
this case. 

[For an appeal to the circuit ootirt from sub- 
sequent proceedings, see 4 Fed. 13.] 
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Case No. 8,784. 

MePADDEN v. The ILLINOIS. 

[N. Y. Times, Sept. 19, 18.57.] 

Circuit Court, S. D. New York. Sept 18, 1857. 

CoLLisiox— WrrH Dock— Tow — Neglect to Mixu 
Helm. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

The libel in this ease was filed by the own- 
er [William JklcFadden] of the barge Davis 
Archer, to recover damages occasioned by the 
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barge being run into a dock wjiile in tow of 
the steamboat. The court below declared the 
steamboat free from fault, and dismissed the 
libel, from which decree the libelant ap- 
pealed. 

Mr. Cutting, for appellant 

Mr. Van Santvoord, for appellees. 

NELSON, Circuit Justice. We are inclined 
to agi*ee with the court below that the proofs 
are as strong, if not stronger, that the injury 
to the tow happened through the neglect of 
the master of the barge in not attending to 
his helm in season, as to any improper man- 
agement of the tug. We think there was 
nothing in that necessarily leading to the col- 
lision if the master of the tow had ported his 
helm in time. Decree of the court below af- 
firmed. 



Case No. 8,785. 

In re McFADEN. 

[3 N. B. R. 104 (Quarto, 27).] i 

Disti'ict Court, W. D. Texas. 1869. 

Bankuuptot — Assignee's Bond — General — 
SuKETiEs— Special— "Wife as Surety. 

1. On motion of creditors for an order to have 
assignee file a new general bond, of which two 
of the sureties had become bankrupt and the third 
surety was his wire, conditioned that he would 
faithfully discharge the duties of the oflace in 
everv case in which he was or should become as- 
signee, held, that a general bond for such purpose 
is not authorized by the bankruptcy act [of 1867 
(14 Stat. 517)], but that an assignee must give 
special bond in each case where a bond is nee- 
esfcary. 

2. By the laws of Texas a wife cannot charge 
-her separate estate by becoming surety on such a 

bond, and nothing to its worth is added by her 
execution thereof. 

[In the matter of James McFaden, a bank- 
rupt.] 

DUVAL, District Judge. The assignee 
herein, I. K, Williams, and who is also as- 
signee in many other cases in bankruptcy, 
had not given bond in any special case but 
had given a bond in ten thousand dollars, 
conditioned for the faithful discharge of his 
duties in all eases in which he might be ap- 
pointed assignee. Upon this bond the as- 
signee's wife and I. W. and W. Flanigan, 
were sureties. Subsequently the assignee him- 
self (the principal on the bond) and his sure- 
ties, the two Flanigans, went into bankrupt- 
cy. Under these circumstances exceptions 
have been taken by the counsel for certain 
creditors to the bond in question, and dis- 
cussed before the register, G. W. Whitmore, 
Esq. These exceptions, so far as it is neces- 
sary to notice them, were: 

Fii-st That the bond, being a general one, 
and applicable to no particular case, was not 
such as the law requires. This exception was 
overraled by the register. 

1 [Reprinted by permission.] 



Second. That the wife of the principal, as 
one of the sureties on the bond, was not re- 
sponsible in law thereon. This exception was 
also overruled by the register. 

Third. That the principal and two of his 
sureties having gone into bankruptcy, anoth- 
er bond was necessaiy. This exception was 
sustained by the register, and the assignee 
was ordered to give bond anew in the sum 
of ten thousand dollars, to be held applicable 
to, and cover his responsibility in all cases in 
which he might be assignee. 

The questions arising upon these exceptions, 
and upon which the register and the creditors 
differ in opinion, have been certified to me 
for my decision. In my opinion the law con- 
templates that an assignee in bankrui)tcy 
should give a separate and distinct bond for 
each case in which he is appointed or elected, 
provided a bond be needed at all. My im- 
pression, however, at the time the assignee 
gave the bond in question, was difiEerent, and 
that a general bond, such as he had given, 
would be sufficient to make him responsible 
in all cases. This impression was so express- 
ed, I believe, to the register, in reply to his 
verbal inquiry on the subject. But, from a 
careful investigation of the matter since, I 
am satisfied this idea was erroneous, and 
that the law contemplates the assignee should 
give bond in each case for which he is ap- 
pointed. The register, I think, is mistaken in 
deciding that a wife can make herself or 
her separate property responsible by becom- 
ing a surety on such a bond as this. The de- 
cisions of the supreme court of this state 
have determined that the wife cannot charge 
her separate estate, except for necessaries, 
and cannot even convey the same by deed, 
except in the mode "provided, for by the stat- 
utes. No security, therefore, is added to the 
bond by her execution of the same. In so far 
as the decision of the register requires the 
assignee to give another bond in this case, the 
same is approved. In other respects it is 
overruled as being incorrect.2 



Case ^"0. 8,786. 

aicFADEN et al. v. The EXCHANGE. 

[4 Hall. Law J. 233.] 

Circuit Court, D. Pennsylvania. Oct Term, 
1811.1 

Practice is Admibaltt — Sdogestion by Dis- 
trict Attorney — Jukisdiotjos — Public Armed 
Vessel op Foreigx Sovereign— Exemption. 

[1. The question of jurisdiction, in the case 
of a public armed vessel in the service of a for- 
eign sovereign, libeled in this country by one 
claiming title thereto, may be determined upon 
a suggestion filed by the district attorney, acting 
under orders from the executive department of 
the government.] 

2 The bond must be given on the application 
therefor of any creditor. In re Fernberg [Case 
No. 4,743]. Yet only the district judge can re- 
quire its execution. In re Dean [Id. 3,699]. 

1 [Reversed in 7 Cranch (11 U. S.) 116.] 
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[2. A public anned vessel in the service of a 
foreign sovereign was libeled in this country by 
one claiming title thereto. HeM, that neither her 
service nor character exempted her from the 
admiraltj- jurisdiction.] 

[Appeal from the district court of the Unit- 
ed States for the district of Pennsylvania.] 

An armed vessel of war, called the Balaou, 
No. 5, sailing under flag of Napoleon, em- 
peror of France and king of Italy, command- 
ed by the Sieur Bigon, under a commission 
from and said to belong to that emperor, and 
to be in his actual service, arrived in the port 

of Philadelphia, in the month of last. 

Shortly after her arrival, she was arrested, 
by process from the disti-ict court of the Unit- 
ed States, upon a libel filed by tbe plaiutififs, 
McFaden & Greetham, the substance of 
which is stated in the opinion of the court. 
No claim was put in by or on behalf of any 
person, but the attorney of the United States 
for this district, by orders from the execu- 
tive department of the government, filed a 
suggestion, which also appears in the opinion 
of the court, the effect of which was to stay 
fuither proceedings on the merits, and to sub- 
mit to the court the question whether it had 
jurisdiction of the cause, so as to proceed at 
all into an investigation of the case. The 
question, therefore, before the court, was not 
upon the mexits, and whethei- the vessel be- 
longed to the libellants or to the emperoi*, but 
whether the court had a right to investigate 
the matter at all, and to say to whom she 
belonged. The opinion of the district judge 
Avas against the jurisdiction [ease unreport- 
ed], from which opinion the libellants ap- 
pealed to the circuit court 

Hopkinson & Binney, for libellants, in sup- 
port of the jurisdiction, 
Mr. Dallas, Dist Atty., against it 

WASHINGTON, Circuit Justice. This is 
an appeal from the district com-t, in a case of 
admiralty and maritime jurisdiction. The li- 
bel states that the schooner which consti- 
tutes the subject of the suit, called the Ex- 
change, was, on the 27th of October, 1809, 
the property of the libellants. and was duly 
registered in their names; that in the same 
month and year she was fitted out by the 
libellants, and sailed on a voyage to St. Se- 
bastian, in Spain, and was, in December fol- 
lowing, forcibly seized under certain acts of 
the emperor of France, and, without the sanc- 
tion of any sentence of condemnation, dis- 
posed of in violation of the rights of the li- 
bellants and of the law of nations; that the 
libellants have never transferred their right 
to the said vessel, and that she is now within 
the territorj-^ and jurisdiction of the United 
States and the jurisdiction of the com-t 

To this libel an objection was filed by A. 
J, Dallas, district attorney of the United 
States for this district, setting forth that this 
vessel, which in the suggestion is called the 
Balaou, No. 5, belonging to the emperor of 
France and king of Italy, and actually em- 



ployed in his service, under the command of 
the Sieur Bigon, upon a voyage from Europe 
to the Indies, having encountered great stress 
of weather, had been compelled to enter the 
port of Philadelphia for repau-s, and, having 
conformed to the law of nations and the Unit- 
ed States, was about to depart, when she was 
arrested by the process of the district court. 
The suggestion then denies that this vessel 
had been violently captured from the libel- 
lants on the high seas as prize, or otherwise, 
but asserts that she was seized and the prop- 
erty in her was divested out of the libellants 
(if they ever had any in her) and vested in 
his imperial and royal majesty, in a port of 
his empire, according to the la-^'s of France. 
Upon the suggestion of these facts, it is then 
submitted whether the court ought to take 
cognizance of the cause. The replication, aft- 
er excepting to the suggestion as not being 
made by any person claiming the said vessel, 
supports the allegation of the libel and neg- 
atives those set forth in the suggestion. An 
objection is made to the mode of proceeding 
in this case. It is contended that no person 
ought to be admitted to contest the right of 
the libellants, or to interpose in any man- 
ner to prevent a decision upon their rights, 
but one who claims the property either for 
himself or on behalf of some other, and that 
the district attorney has not stated in his 
suggestion that he claims, or even appears 
for himself, for the United States, for the 
French emperor, or any other person. 

I understand from the opinion and decree 
of the judge of the district court that the dis- 
trict attorney, when he filed the suggestion, 
stated that he did so at the request of the 
executive department of the general govern- 
ment, to whom an application and represen- 
tation had been made by the French minis- 
ter, containing a protest and denial of the 
allegations of the libel; and further that the 
suggestion in this case is substantially agree- 
able to the form usually practiced upon, 
when the executive depaiiment thinks it in- 
cumbent on it to give information through 
the law-officer of the district, to that court, 
of any matters subject to its judicial cogni- 
zance, which come to the knowledge of the 
executive In the course of its communica- 
tions with foreign powers or their agents. I 
do not feel disposed to disturb this practice, 
being of opinion that the department of our 
government charged with the care of our for- 
eign relations should be admitted in some 
way or other to give such information upon 
subjects which concern the peace of the na- 
tion, or which the executive deems essential 
for the public good to communicate in this 
way. The proceedmg would certainly have 
been more regular if the reason of filing the 
suggestion had been stated on the face of 
it, as the court would certainly not listen to 
the impertinent aud officious suggestions of 
any person who might. think proper to inter- 
fere. But the responsilDle character attached 
to the public law-officers of the United States 
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courts forbids the supposition that they act 
without authority when they declare the con- 
trary to the court. In other countries, com- 
munications from the government to the 
courts of admiralty are generally made in 
the form and with the effect of mandates, 
which the judge finds himself compelled to 
obey. Such is not the present condition of 
any court in the United States, and I trust 
never will he. If a legal objection to the 
jurisdiction of the court appears on the face 
of the record, it will not be denied but that 
the district attorney, or any other person as 
an amicus curiae, may properly point it out. 
But if the objection arises from facts not so 
appearing, the district attorney, thus Intnist- 
ed to file a suggestion, must establish the 
facts by proof, in the same manner as in 
ordinary cases between private individuals. 
Accordingly, that officer in the present case 
proceeded to support the allegations of the 
suggestion by exhibiting the commission of 
the officer commanding this vessel, granted 
by the emperor of France, authenticated by 
the depositions of the commander himself, 
and of the French vice consul. 

The evidence has been objected to by the 
appellant's counsel. It is said that the officer 
found in possession of the vessel ought not 
to be admitted by his own evidence to justify 
and maintain that possession, and that the 
testimony of neither of the witnesses ought 
to be regarded, because the libellants were 
denied the privilege of cross-examining them. 
The objection to the competency of the Siem: 
Bigon is certainly not a good one, since he 
claims no interest whatever in the vessel, 
and no circumstance has appeared to bring 
his credit into question. There can be no 
doubt of the right of the libellants to cross- 
examine these witnesses, and I must pre- 
sume (even if the presumption were not sup- 
ported by the declaration of the district 
judge) that the privilege of cross-examining 
was not denied by the court; because if it 
had been, an exception would certainly have 
been taken to the opinion. But if an error of 
this sort had been committed by that court, 
it might have been required at the trial in 
this court; yet no attempt was made to ex- 
amine these or any other witnesses. 

The facts which I consider as proved by 
the evidence in the cause are that this ves- 
sel, called in the libel the Exchange, is a 
public armed vessel, claimed by the emperor 
of France, in the possession of an officer duly 
commissioned by the emperor, sailing under 
the flag of that nation, and now lying in the 
port of Philadelphia, and the question of law 
is whether the <iistrict court of the United 
States for this district can take cognizance 
of a libel filed in that court against this ves- 
sel, on the part of the original owner, who 
has never by any act of his parted with his 
right to her. The case is highly important, 
and has been argued with great ability on 
both sides. 

The general rule of the law of nations laid 



down by the counsel for the appellant is that 
whatever goods and effects lie within the ex- 
tent of a country, or are found there, wheth- 
er movable or immovable, are subject to the 
authority and jurisdiction of the courts of 
that country. The rule, as a general one, is 
admitted. It is certainly supported by the 
most respectable authority, and is contradict- 
ed by none. But it is contended on the other 
side that a public armed vessel, belonging to 
a foreign prince, which has committed no of- 
fence within the jurisdiction of the country 
where she is found, forms an exception to 
the rule. This exception is not to be discover- 
ed in the writings of any jurists, foreign or 
domestic, nor does it appear to be founded 
in the practice of nations, so far as is recol- 
lected by the court, or has appeared from the 
researches of the bar. Bynkershoek (who has 
been roughly handled by the counsel on one 
side, and highly eulogized on the other, but 
whom all must admit to be a respectable 
writer on the laws of nations), in stating the 
general rule, and for the purpose of negativ- 
ing an exception to or on account of any sup- 
posed privilege which sovereigns might 
claim, lays it down in the clearest terms 
that the goods and effects of a sovereign, 
whilst they are within a foreign territory, 
are subject to the laws of that countiy and 
to the jm'isdiction of its courts. He considers 
the t>rivlleg6 of the sovereign to be exempted 
from the jurisdiction of a foreign tiibunal, 
to be merely personal, and not extending to 
his goods found thera He proceeds to sup- 
poi-t this doctrine by the practice of the 
courts of Holland, at that time amongst the 
most respectable nations of Europe. It is 
true that in many of the cases which he cites 
the government arrested the proceedings; 
but this only proves that such interference 
was deemed necessary for reasons of state, 
to prevent the exercise of jm-isdiction by 
the judicial tribunals, which otherwise would 
have proceeded in its regular and acknowl- 
edged channel. It is said that this author, 
in his efforts to regulate an exception in 
favor of a foreign prince, is not supported 
by any other elementary writer, or by a 
usage founded on the practice of nations. 
The answer given to this observation is, I 
tiiink, a fair one. The doctrine is consist- 
ent with the genei'al rule and has for near 
a century been pronounced by this author 
as forming a part of the law and practice 
of nations, and is denied by no writer of 
respectability, nor by any evidence of a con- 
trary usage. But it is not true that this po- 
sition has not received the sanction of more 
modern writers on the law of nations. Ru- 
therford is express. He says "that the right 
of territory extends the authority of such 
laws to all questions which relate to the use 
or private ownership of such movable goods 
as are within the territory of the nation, and 
of such immovable goods as are confessedly 
a part of its territory; whether its own 
members only are concerned in these ques- 
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tions or the collective bodies, or the individ- 
ual members of other nations." In other 
parts of this chapter he explains the terms 
"collective body of the nation" to mean the 
nation itself, or the sovereign power. But it 
is still contended that though exemption of 
the sovereign from the foreign jxu-isdiction 
in relation to his private effects may be de- 
nied by these authorities, still the public arm- 
ed vessels of the same sovereign stand upon 
different grovmd, and that their exemption 
is not controverted by those wilters. It is 
true that except in some of the cases stated 
by Bynkershoek, where public armed, vessels 
were an-ested, this distmetion between the 
public armed vessels and the private property 
of the sovereign is not noticed. The genei-al 
expressions of these jurists embrace both pub- 
lic and private vessels, and if the former are 
entitled to exception, those who contend for 
the exception are bound to prove it supported 
either by authority or by strong and im ques- 
tionable reason. How then does this ques- 
tion stand on the ground of reason? What is 
there in the character of a public aniied ves- 
sel to withdraw her from the jurisdicuon of 
a foreign court? It is admitted, and such 
indubitably is the law, that if such a vessel 
should, within the foreign jurisdicriou. do 
any act which would expose a private vessel 
to forfeitm-e, she would not be protected on 
account of her public character. Why should 
she not be protected? The answer given by 
the counsel who endeavors to maintain the 
exception, and yet who is compelled to ad- 
mit this qualification of it, is because the 
offence is committed within the foreign ju- 
risdiction. Then it follows that the reason 
for the exemption is not founded on the char- 
acter of the vessel, but on the place where 
the offence was committed, because the same 
reason equally applies to a private vessel 
of the sovereign or of an individual; and 
if a private vessel would be forfeited, be- 
cause the offence which produces the for- 
feiture was committed within the jm-isdic- 
tion, and would not be forfeited if it were 
committed elsewhere, and a public ai-med ves- 
sel would equally be forfeited or not, for the 
same reason, I should like to know what be- 
comes of the distinction which is attempted 
between the one vessel and the other? It is 
true that offences are in their nature local, 
unless rendered otherwise by express stat- 
ute; but if that statute makes no distinction 
between public armed and private vessels, 
the locality of the offence would no more 
protect the one than the other from the juris- 
diction of the foreign courts, both being found 
within the territory of that nation. How is 
it with respect to contracts? It is admitted 
that the property of a sovereign, found with- 
in a foreign territoiy, is as much subject to 
the jurisdiction of the courts of that coun- 
try, in a matter of contract, as if it had be- 
longed to a private individual. The goods of 
a sovereign, found Avithin a foreign tenitory, 
may be made liable for liens to which the 



laws of that counti-y subject them; and I 
presume it will scarcely be denied that for 
repaii-s done in this state to a public armed 
vessel of a foreign prince she may be pro- 
ceeded against in the admii-alty by the ship- 
carpenters and material men in the same 
manner as if she were a merchant vessel. 
The reason of this cannot be because the re- 
pairs were made within this state, because 
contracts are in their nature transitoiy. If, 
then, public armed vessels, no less than the 
private property, movable or immovable, of 
a foreign prince, being within the territories 
of a foreign country, are subject to the jm-is- 
diction of its courts, not only to answer for 
offences, but in matter of contract, it would 
seem to follow that the distinctiou which has 
been attempted between the public armed 
vessels and the private armed vessels of a 
foreign prince is entirely fanciful. It was 
said, that to lay the arm of the law upon a 
public armed vessel of a foreign prince is 
an act of hostility. If so, then the admitted 
cases where such a vessel may be arrested 
and subjected to a judicial sentence cannot 
be well founded in law; for it never can be 
allowed to courts of justice to commit acts 
of hostility against foreign nations. This 
power, in aU countries, belongs to some other 
department of the government, and altliough 
the acts of a court may sometimes be the 
remote cause of a war, just or unjust, on the 
part of a foreign nation, yet a power to com- 
mit a direct act of hostility can never be 
properly lodged with that department. If, 
then, the exemption of a foreign prince from 
the jurisdiction of the coui-ts of a countiy 
within whose temtories his property is foimd, 
is not to be maintained on the ground of his 
pei-sonal privileges, the chm-acter of his prop- 
erty, or the locality of the transaction which 
becomes the subject of judicial inquiry, I 
am at a loss for a solid ground for excluding 
the present case from the jurisdiction of the 
district comt. 

I am fully sensible of the delicate nature 
of the question which is here decided, and I 
feel cheered by reflecting that the error of 
my judgment, if I have committed one, can 
and will be corrected by a superior tribunal; 
for surely a question of such national im- 
portance as this is, ought not, and I hope 
will not, rest upon the decision of this court. 
I can at the same time truly declare that if 
I could be so wicked as to decide this case 
different from the opinion which I must sin- 
cerely entertain resppcting it, mj' humble 
genius and talents would not enable me to 
give one single reason which my conscience 
or judgment could approve. It is therefore 
adjudged, ordered and decreed that the de- 
cision of the district court be revei-sed, and 
that the decree be remitted to the district 
court for further proceedings. 

[NOTE. The decision of the circuit court 
was reversed in the supreme court upon appeal, 
Mr. Chief Justice Marshall delivering the oniu- 
lon of the court 7 Crauch (11 U. S.) IIG.] 
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Case ISTo. 8,787. 

In re MAGFARLAN. 

[Betts, Scr. Bk. 95.] 

District Cour% S. D. New York. 18^. 

Bankrdptct— Discharge— Prior Fraud. 

[Fraud consummated under an assignment for 
benefit of creditors before, and not in contempla- 
tion of, tlie passage of the act, does not bar a 
discharge.] 

[lu the matter of William Maefarlan, a 
bankrupt Heard on bankrupt's application 
for a discharge and exceptions thereto.] 

BETTS, District Judge. The two material 
objections to the bankrupt's discharge are 
that he has concealed property, and has ad- 
mitted false and fictitious debts against his 
estate. The bankrupt presents his applica- 
tion iu a novel, not to say an awkward, man- 
ner, by giving an exhibit of his individual af- 
fairs as they were in 1837, and with but a 
faint and scanty statement of their actual 
condition at the present time. That is left 
very much to implication. It is this method 
of scheduling his assets and liabilities that 
involves him in the present contest. He ap- 
peai-s to have incurred debts in three differ- 
ent situations: First, as a wine merchant, 
up to February 25th, 1837, when he as- 
signed his property to Hugh Maefarlan, ac- 
companied by a schedule of his debts, in 
payment of which his assets were to be ap- 
plied; secondly, as a member of the firm of 
Maefarlan & Kennedy, of Baltimore, in 1839 
and beginnmg of 1840; and, thirdly, in his 
individual capacity, when out of employment, 
from 1840 to the present time. He refers to 
and sets forth his debts as they existed at 
the time of his first assignment, in 1837, and 
his partnership debts as he left them in Balti- 
more in 1839, alleging that in both instances 
property or means were assigned to be ap- 
plied towards the satisfaction of such debts. 
This representation of his affairs cannot be 
construed an averment that those debts are 
now subsisting and outstanding in the same 
situation as when he made" the assignment, 
and accordingly the proofs that some of these 
debts have been since fully paid with his 
knowledge does not contradict his petition. 
The creditors should have exacted a more 
specific statement of his condition at the 
time his petition was filed, and if he had 
averred all those debts to be then outstand- 
ing the testimony would have met and falsi- 
fied the assertion. Upon the actual form of 
the petition the issue taken by the creditors 
and the proofs supporting it would appear 
immaterial and irrelevant. The bankrupt's 
petition seems to have been understood as 
reiterating the representation of his affairs 
in 1837 as their true state and condition in 
1842, but such is not the language of the 
petition and schedule, and the party would 
seem accordingly to have been led off to 
form a false issue. Supposing a debt wholly 
fictitious in its origin had been paid in full 



in 1837 by the assignee under the collusive 
and fraudulent procurement of the bankrupt, 
such admission of a false debt would not 
affect his proceedings imder the act. It has 
relation to matters concocted or completed 
before the statute came into existence. To 
bar a discharge under the act, the debt must 
be set up as one not available against any 
estate the bankrupt may possess. Similar 
observations apply to the concealment of 
property. The concealment, if any, is in the 
transactions of 1837 or 1838, when it is sup- 
posed certain property nominally assigned for 
the benefit of creditors was applied to the 
use of the bankrupt, or is now held by the 
assignee to be hereafter transferred to the 
bankrupt. There is no proof to support this 
latter suggestion. Clearly, a fraudulent di- 
version of property anterior to the passage 
of the act [of August 19, 1841; 5 Stat. 440, 
c. 9], and without reference to the probabil- 
ity of such a law, cannot affect a bankrupt 
if he no longer possesses it, and his proceed- 
ings have been fair under the statute. The 
creditors may have been delayed or de- 
frauded by the manner in which the trust 
was executed by the assignee in 1837, or he 
may yet have property -which ought to go to 
their benefit; yet these facts supply no 
ground of opposition to the application of 
the bankrupt. In order to bar his discharge, 
it must appear that there is now existing 
some property or interest belonging to him 
which he has withheld from his inventory, or 
that he has now brought forward and sanc- 
tioned as a debt, yet in life some fictitious or 
false claim, I think the testimony falls short 
of estabhshing these facts, but that there 
were circumstances sufllciently doubtful and 
suspicious to justify the creditors taking this 
opposition, and that they ought therefore to 
be exempted from costs. The objections are 
accordingly overruled without costs. 
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In re McFARLAND et al. 

[10 N, B. R. (1874) 381.] i 

District Court, "W. D. Texas. 

BANKRDPTor — Partnership — Dissolution — 

Rights op Creditors — Subsequent 

Acts — Petitios. 

1, A partnership dissolved by mutual consent 
can have no effect upon the rights of creditors 
then existing, nor upon those who subsequently 
became creditors, if the members of the firm con- 
tinued to treat each other in point of fact as part- 
ners after the alleged dissolution and to act as 
such in their business transactions with others, 

2, A petition in bankruptcy can still be filed 
against the members of the firm, as though there 
had never been any dissolution, 

[Cited in Re Gorham, Case No, 5,624.] 

The facts are sufficiently stated in the opin- 
ion. The petitioners introduced no testimony 
to prove Mrs, McFarland a partner. 



1 [Reprinted by permission,] 
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Robertson & Herndon, for petitioners. 
.Tones & Henry, for respondents. 

DUVAL, District Judge. On the 26tli day 
of February, 1874, Richardson & Co. filed 
their petition praying that H. C. MeFarland 
&. Co., a firm alleged to be composed of H. 
0. MeFarland, F. W. Petty, and Lavissa Me- 
Farland, might be adjudged bankrupts. The 
acts of bankruptcy alleged against the debt- 
ors are: First Thatthey, being merchants, had 
within six calendar months next preceding the 
filing of the petition, suspended and had not 
resumed payment of their commercial paper 
within a period of fourteen days— which com- 
mercial paper is particularly described in the 
petition. Second. That as such merchants, 
they removed ceitain of then- propei-ty fi-om 
their store-house to avoid its being taken on 
legal process; and Third. That H. 0. MeFar- 
land sold and disposed of goods, etc., appro- 
priating the money therefor to his own use 
without accounting therefor on the books of 
the firm. Writs of seizure and injunction 
were issued in accordance with the prayer of 
the petitioners. On the 14th day of March, 
1874. Lavissa MeFarland, wife of H. C. Me- 
Farland, answered under oath denying that 
she was then or ever had been a member of 
the firm of H. C. MeFarland & Co. At the 
same time a like denial of Mrs. McFarland's 
being a member of the firm was filed by her 
husband, H. C. MeFarland, who alleged fur- 
ther that Felix W. Petty was not then, and 

had not been since the day of July, 

1872, a member of the firm of H. O. MeFar- 
land & Co.; but that on that day they had 
dissolved their partnership and published no- 
tice of the same in the Tyler Reporter, and 
that thereafter Petty's connection with H. C. 
MeFarland was only that of a clerk with 
stipulated wages, and that since said disso- 
lution the name and style of the house had 
been H. C. MeFarland & Co., though owned 
solely by H. C. MeFarland. The answer to 
the merits of the petition was also filed by 
H. C. MeFarland and wife, and also a demm-- 
rer to its suflSlcieney. 

It appears from the written evidence be- 
fore me that on the 19th day of April, 1871, 
Petty sold his interest in the stock of drugs, 
etc., to MeFarland, and by mutual consent 
the partnership was dissolved. In consideiu- 
tion of such sale, and the sum of two thou- 
sand seven hundred and fifty dollars to be 
paid by MeFarland to Petty on or before Jan- 
uary 1st, 1872, MeFarland was to assume 
and pay off all the debts due by the firm, 
and to retain Petty as clerk at thirty dollars 
per month, so long as by mutual consent he 
might act as such. In regard to this trans- 
action, the testimony of Petty and MeFar- 
land is directly at variance. The former 
swears that it was a feigned and sham trans- 
action made and entered into to enable him. 
Petty, to protect himself from a certain se- 
curity debt, inciu-red without any valuable 
consideration to himself, and that in point of 



fact the partnership still existed, and was 
never really dissolved- 'MeFarland, on the 
other hand, swears that it was a real and 
genuine transaction, and that there was an 
actual dissolution of the partnei-ship between 
him and Petty. Admitting that the testimony 
of one of these gentlemen weighs equally in 
the balance with that of the other, and that 
the written agreement referred to, and the 
note for two thousand seven hundred and fif- 
ty dollars, given in pursuance of same, con- 
stitutes a transaction binding as between the 
paities themselves, it can have no effect up- 
on the rights of creditors then existing. Nor 
can it have any effect upon the rights of 
those who subsequently became creditors of 
the firm of H. C. MeFarland & Co., provided 
MeFarland & Petty continued to treat each 
other, in point of fact, as partners, and to act 
as such in their business transactions with 
others. That they did so, the evidence is to 
my muid perfectly conclusive; upon this 
point, the testimony furnished by the books 
of the firm, of date subsequent to the 19th 
of April, 1871, the testimony of :Mr. Wil- 
liams and other witnesses, it seems to me, 
can leave no doubt whatever. So far as Mrs. 
Lavissa SleFarland is concerned, there is no 
proof showing that she was ever a partner in 
the firm; and as she denies it under oath, the 
proceeding is dismissed as to her. The com- 
mission of one, at least, of the acts of bank- 
ruptcy charged being clearlj- proven, I deem 
it my duty to adjudicate MeFarland and Pet- 
ty, as partners, banki'upts; and it is so or- 
dered and adjudged accordingly. 



McFARLAND (AUGL'STINE v.). 
No. 648. 



See Case 



Case No. 8,789. 

McFARLAND v. GOODMAN et al. 

[6 Biss. Ill; 1 11 N. B. R. 134; 13 Am. Law 
Reg. (U. S.) 697.] 

Circuit Court, E. D. Wisconsin. June, 1874. 

BASKRUPTCT — HOMESTEAX* — DECREE — PRIVITY — 

Estoppel — Dowbb. 

1. Where a conveyance of the homestead, exe- 
cuted by a bankrupt and his wife, has been set 
aside at tlie suit of the assignee in bankruptcy, 
tifie homestead rights remain, and the assignee 
holds subject to them. 

[Cited in Re Detert, Case No. 3,829; Re Mc- 
Kenna, 9 Fed. 36.] 

2. A decree declaring such conveyance fraudu- 
lent and void, and requiring the defendant to con- 
vey to the assignee, does not establish title in 
the assignee under such defendant, nor any privi- 
ty between them. 

[Cited in Blah: v. Smith, 114 Ind. 126, 15 N. 
E. 822.] 

3. The conveyance by the banlirupt and wife 
works no estoppel in favor of the purchaser 
from the assignee, and he has no title to support 
ejectment. 

[Cited in Fellows v. Lewis, 65 Ala. 343.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



[16 Fed. Cas. page 91] 

4. Dower and homestead rights are governed 
by the same rules and principles. 

[TMs was an action at law by Henry J. 
McFai-land against Chai-les Goodman and 
others.] 

James G. Jenkins, for plaintiff. 
Levi Hubbell and Wm. P. Lynde, for de- 
fendants. 



HOPKINS, District Judge. This is an ac- 
tion of ejectment for the recovery of forty 
acres of land, which is in the possession of 
and claimed by Gains Munger and Celia his 
wife, as a homestead. The validity of that 
claim is the principal question, and the re- 
sult of the case depends upon its determina- 
tion. Under the issue joined herein, it is 
necessary for the plaintiff to establish his 
title and right to possession. 

Ejectment is a possessory action to the 
extent that the right of possession to the 
premises, on the part of the plaintiff, at the 
commencement of the suit, is essential to a 
recovery. Title without right of possession 
is not enough. It is a maxim of universal 
application in ejectment, that the plaintiff 
must succeed upon the strength of his own 
title, and not upon the weakness of his ad- 
versary's. So a plaintiff fails unless he 
shows title in himself, irrespective of the 
question of the validity of the defendant's 
title. 

The solution of the principal question de- 
pends almost wholly upon the effect of the 
deed of Gains Munger and wife to Isadore G. 
Hunger, their daughter, bearing date on the 
2d day of December, 1869, which was subse- 
quently set aside and vacated, in a suit in 
equity prosecuted by the assignee of Gains 
Munger in bankruptcy, against Isadore, the 
grantee, on the ground that it was fraudu- 
lent as to creditors. 

The plaintiff derives title to the land un- 
der a deed from the assignee; so, if the 
bankrupt's homestead right was not cut off 
by the deed, or if the right to assert it re- 
vived and reverted to him and his wife, on 
setting aside their deed, then his claim of 
title thereto must fail. 

From the evidence, it appeared tbat the 
land in question had been occupied by Gaius 
Plunger and his wife as a homestead for 
over thirty years; that, connected with it, 
were about four hundred acres more, which 
had been used as a farm up to the 2d of 
December, 1869, when they conveyed the 
whole to their daughter Isadore G., as above 
stated; that the only money consideration 
was $100, but it was agreed between them 
that Gaius and his wife were to continue 
to occupy the premises as a homestead dur- 
ing their natural lives, and were to be sup- 
ported by Isadore during their joint lives; 
that, soon after executing the deed, proceed- 
ings in bankruptcy were instituted against 
Gaius Munger, which resulted in his being 
declared a bankrupt, and the appointment of 
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an assignee of his estate; that the assignee, 
soon after his appointment, filed a bill in 
the district com-t of this district against Isa- 
dore G. Munger, to set the deed aside as 
fraudulent and void as against the bank- 
i-upt's creditors, which resulted in a decree, 
bearing date on the 5th of February, 1872, 
declaring said deed to be fraudulent and 
void as to the creditors of said bankrupt and 
the complainant, his assignee, and setting 
aside and wholly vacating it, and declaring 
that the defendant Isadoi-e, as against the 
complainant therein, acquired no right or 
title to, or interest in, the premises, or any 
part thereof, hy vu-tue of such deed, and de- 
claring that the premises were the property 
of the complainant as assignee in bank- 
ruptcy, and also decreeing that Isadore con- 
vey them to the assignee upon demand; but 
no conveyance had been made by her before 
the ti-ial of this suit. 

There was no question made in that suit 
upon the homestead question or right of 
Gaius Mung^ and his wife, nor was any de- 
cision made upon that point therein. After 
the entry of said decree, an application was 
made before the district couit, sitting in 
bankruptcy, by Gaius Munger, to have the 
homestead set off; but it does not appear 
that any definite decision was ever made up- 
on that application, except that the assignee, 
in obedience to the insti-uction of the court, 
sold the real estate, subject to any legal 
claim of the said Gaius Munger to a home- 
stead therein; which sale the court con- 
firmed. 

The defendant, Gaius Munger, gave notice 
of his claim to this property, at such sale, 
as his homestead; and, after the confirma- 
tion, the plaintiff, with full knowledge of 
such claim of Gaius, took the assignee's 
deed of all the premises conveyed to Isadore, 
which covered the premises involved in this 
suit. 

The assignee's deed did not contain the 
resei-vation or exception as to Gaius Mun- 
ger's homestead rights, but the counsel for 
the plaintiff consented on the trial to treat it 
as containing such exception or reservation. 
The plaintiff obtained possession of all ex- 
cept the part in controversy here. Gaius and 
Celia his wife claimed their homestead ex- 
emptions under the state laws, -and refused 
to suiTender possession of that part. 

By the state statute there is exempted to 
a debtor forty acres of agrieultui-al land, 
or a quarter-of-an-acre lot in a city or vil- 
lage, owned and occupied by such debtor as 
a homestead. The owner of such home- 
stead cannot alien it unless his wife join in 
the deed. The deed of the husband alone is 
void. Hait v. Houle, 19 Wis. 472 [2 Allen, 
203.]2 The separation of the land by a high- 
way running through it, does not defeat the 
homestead claim, provided it is all in one 
body. Bunker v. Locke, 15 Wis. 635. 



2 [From 11 N. B. R. 134.] 
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His rigM to it as a homestead, up to the 
time of the deed, is not questioned. The 
]jos&ession, after the deed, continued as be- 
fore. The agreement that he should so en- 
joy it, was faithfully kept. That deed be- 
ing set aside and vacated as to the assignee, 
the question arises as to the extent of the as- 
signee's interest Had the assignee any 
greater interest in the land than he would 
have had if the deed had not been given? 

Section 14 of the banl^rupt act [of 1867 (14 
Stat. 522)], mvests an assignee with the title 
"to all property conveyed by the bankrupt 
in fmud of his creditors." Property so con- 
veyed is considered as still belonging to the 
bankrupt, and passes the same as if the title 
had not been changed. The assignee takes 
such property under and by virtue of the 
bankrupt act, not under or through the gran- 
tee; and if he takes title under the bank- 
rupt act, why cannot the bankrupt assert 
the exemptions and rights secured to him 
by the act? The 14th section, after provid- 
ing for an assignment of the property of the 
bankrupt, declai-es that there shall be ex- 
cepted from the operation of the act, such 
property as is exempt from execution sale 
"by the laws of the state in which the bank- 
rupt has his domicil," and "that such excep- 
tions shall operate as a limitation upon the 
convej-ance of the property to his assignee." 
It operates like a general execution, in favor 
of all creditoi-s, and takes all property sub- 
ject to levy, and, only such as may be made 
available upon judicial process to the pay- 
ment of debts of the bankrupt. In re Deck- 
ert [Case No. 3,728]. 

These provisions and restrictions, it seems 
to me, apply to all property that passes to 
the assignee under the act, including such 
as has been transferred to defraud creditors, 
as well as that where the title is ostensibly 
in the bankrupt. If so, he takes no greater 
interest in the one case than in the other. 
The limitation applies to all he acquires un- 
der the bankrupt act, and he cannot be 
heard to deny the bankrupt's title to proper- 
ty which he receives and claims through and 
under the operation of the bankrupt law. 
He cannot deny and affirm the bankrupt's 
title at the same time. The real estate cov- 
ered by the annulled deed having been treat- 
ed as the bankrupt's property, I think it 
must be considered, as to the plaintiff in this 
case, as such, and subject to all the rights of 
the bankrupt and his wife resei-ved to them 
by the bankrupt law. This construction 
gives effect to all the provisions and limita- 
tions of section 14, and secures to all parties 
their rights. 

But, in view of the facts of this case, this 
construction is eminently just, for it was 
agreed that the grantors, who were old and 
feeble, should, notwithstanding the deed, oc- 
cupy this property as their home and be sup- 
iwrted there by the grantee during their 
lives. 
The deed, under such circumstances, did 
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not extinguish their homestead rights, ifur- 
phy V. Crouch, 24 ATis. 3G5. Tliat agreement 
they could enforce, as against their grantee, 
and a court of equity would set aside the 
deed in case of her refusal to perform it. So 
that the equitable right of the bankrupt to 
this propa-ty as a homestead had not been 
unconditionally sun-endered, or placed where 
he could not enforce it against his grantee, if 
the deed had not been annulled in the interest 
of the creditors. But I do not wish to be 
understood as resting my decision on this 
ground alone, i think the bankrupt's home- 
stead rights sustainable upon broader and 
more comprehensive grounds. The deed be- 
ing set aside, and the ci-editors restored to 
their rights as they existed before the deed, 
upon what principle should the banki-upt be 
denied his rights, as they were before the 
deed? In the case of a homestead, there is a 
peculiar reason for the adoption of this rule. 
The homestead is exempted for the benefit of 
the family of the debtor; he cannot deprive 
them of it without the signature of his wife. 
To transfer it, requu-es their joint deed. Her 
right in it is not simply inchoate, like dower, 
but present, possessory and indefeasible by 
her husband. Neither can convey it except 
by joining with the other in the deed. A de- 
fective deed, or deed inoperative and void, as 
to either, is in my opinion ineffectual and void 
as to both, and does not convey any title. 

It is said that she voluntarily executed this 
deed with her husband; that she probably 
knew of his unlawful purpose. Suppose that 
to be the case, I do not think it alters her 
rights. The position of a wife is such, and 
the influence of the husband over her, that 
she is not held answerable for his frauds. 

Homestead laws are now favorably con- 
strued by courts, as in the interest of the 
debtor's family. In support of this proposi- 
tion, I need only refer to the enlightened de- 
cisions of our own state supreme court. 

That court has decided that a deed of the 
homestead cannot be set aside as fraudulent 
as to a-editors; for the reason that, as the 
creditors had no right to have it applied in 
payment of then- debts while in the posses- 
sion of the debtor, they could not be defraud- 
ed by its conveyance, and could not follow 
or reach it in the hands of the alleged fraudu- 
lent purchaser. Dreutzea- v. Bell, 11 Wis. 
114; Pike v. Sliles, 23 Wis. IM. 

If the assignee claimed under this deed, or 
could claim under it, a different result would 
follow. But he does not: he acquired the 
bankrupt's titie by operation of law, in hos- 
tility to the deed. He has no privity of es- 
tate or connection of any kind with the 
grantee. He cannot maintain it to be bo Hi 
good and bad. The law allows no such para- 
dox. Nor can he enforce the grantee's 
rights, if she have any, as was contended by 
the plaintiff's counsel on the trial. I am 
aware that the decisions of the courts are not 
entirely in accord on this question; but the 
conclusion I ha\e reached is not without the 
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support of many well-considered opinions of 
other courts, federal as well as state. A dif- 
ferent rule might apply to personal property, 
for the wife in this state has no interest m 
that, or right to prevent its disposition by the 
husband, so that the same reason for her pro- 
tection in the use of that, does not exist; but 
I do not determine upon that question. This 
action relates to the homestead exemption, 
and my decision is not intended to go beyond 
that question. 

Judge Dillon, in Cox v. Wilder [Case No. 
3,308], examined this question and the kin- 
dred one of dower, and decided that a deed 
executed by husband, and wife to defraud 
creditors did not bar the wife's dower, nor 
defeat her right to the homestead under the 
laws of Missouri, The same doctrine sub- 
stantially is laid down in Woodworth v. 
Paige, 5 Ohio St 70; [Robinson v. Bates, 3 
Mete. GMass.) 40; Vogler v. ^Montgomery, 
54 Mo. 577]; 2 and by Judge Withers, in Re 
Pratt [Case No. 11,370]. 

This brings me to the consideration of the 
effect of the dea-ee in the suit of the assignee 
against Isadore Munger. If Gaius Munger 
and his wife had been parties to that suit, 
and such a decree had been entered, they 
would have been concluded; but not being 
parties, they are not affected by it But if- 
they had been joined in that suit, they could 
have set up their homestead daim; and, if 
they had, according to decision in Dreutzer v. 
Bell, et al., supra, the deed as to the home- 
stead portion would not have been declared 
void; the title to the homestead portion would 
have been confirmed in their gi-antee, and, as 
between her and the banla-upt and his wife, 
it was to continue to be their homestead dur- 
ing their natural lives. They, in that case, 
would have had the full benefit of their right 
under the statute. But the assignee omitted 
to make them parties, and took a decree an- 
nulling the deed as to the whole laud em- 
braced in the deed, without reservation. 

The decree doubtless estops Isadore and all 
persons claiming under her, from ever setting 
up any title to any portion of the premises, 
under that deed, as against the complainant 
and those claiming under him. It, as before 
said, not only declared the deed void and 
that she acquired no title under it, but it re- 
quired her to convey to the assignee all her 
right and title. This clause, except for some 
others which most emphatically declare tliat 
she acquired no title, might be considered as 
conceding some title in her; but I think such 
is not the* fair constniction. It was insa*ted 
for greater caution, and only to quiet the 
title against the deed; not meaning that she 
was to transfer an independent substantial 
title. Thus interpreted, it is consistent and 
not contradictory, and does not establish any 
title in the assignee under her, nor any privity 
between her and the assignee. In the case 
of Winship v. Lamberton [unreported], re- 

2 [From 11 N. B. R. 134.] 
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ferred to by Judge Thurman, in Woodworth 
V. Paige, supi-a, the decree set aside the deed 
as fi-audulent as to creditors, and required 
the fraudulent grantee to convey to assignee 
or receiver, like the one under consideration. 
The wife joined with her husband in execut- 
ing the fraudulent deed in that case as in 
this, but the com-t held that neither the deed 
nor decree baiTed her dower; that the clause 
in the decree requiring a conveyance was not 
meant to pass an independent title, but 
simply to quiet the title against the deed; 
and the widow was allowed her dower, not- 
withstanding she had signed the deed, the 
court holding that the annulled deed could 
not be interposed to defeat her dower. If 
such a deed and decree annulling it, do not 
defeat a widow's right of. dower, upon what 
ground can it be maintained that they estop 
the widow from asserting her claim to the 
homestead? There is nothing in the nature 
of the rights to cause any difference, and I 
think if she is not estopped as to her dower- 
right, she is not as to hei" homestead. 

But there is another difficulty in the plain- 
tiff's way, upon the theory contended for. 
He is neither a party nor privy to this deed; 
and the rule is well settled that a stranger 
cannot set up an estoppel, because there is 
no reciprocity. Estoppel only binds parties 
and privies; so that, unless he derives title 
under the deed, he cannot assert the rights 
of the grantee under it. Pixley v. Bennett, 
11 miass. 29S [1 Washb. Real Prop. 234; Sears 
V. Hanks, 14 Ohio St 298.] 2 Again, in Mor. 
ton V. Noble, 57 111. 176, it is said, "We fuUy 
recognize the doctrine, that when the deed 
fi'om the husband and wife becomes inopera- 
tive as to the husband's estate, because made 
in fraud of the rights of the creditors, * * * 
or by reason of any wrongful act on the part 
of the husband, the wife is not barred by the 
deed." [Citing in support of that doctrine 11 
111. 384; 13 m. 483; 16 111. 122, and 23 111. 
634.] 2 

If this is the true doctrine as to the dower 
right, and there is no distinction between 
dower and homestead rights, these authori- 
ties effectually dispose of the case. They 
clearly support the claim of the defendants. 
Gaius Munger and Celia Munger to the prop- 
erty as a homestead, and decide, that as 
against the assignee, who took in hostility to 
their deed, they are not estopped by it; but 
as against him they can maintain their ex- 
emptions, and also that the decree against 
Isadore does not affect them, and that the 
assignee does not derive any new title as 
against them therefrom. 

Such being the rights of the parties as 
against the assignee in bankruptcy, the plain- 
tiff who purchased of the assignee, and with 
full knowledge of the condition of the estate 
and claims of Gaius Munger, occupies no bet- 
ter position than the assignee. By the deed he 
succeeded to the rights of the assignee only; 
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and, as I have determined that the defend- 
ants are entitled to their homestead exemp- 
tion as against the assignee, the title of the 
plaintiff to this property, it being theh* nome- 
stead, has failed, and the plaintiff has failed 
therefore to show title to the property in 
controversy. 

I therefore find that the plaintiff is not the 
owner of the premises described in the com- 
plaint, nor is he entitled to the possession 
thereof; and direct judgment in favor of the 
defendants with costs. 

NOTE. The waiver of the homestead right 
in favor of a particular creditor does not inure 
to the benefit of the assignee or other creditors. 
In re Poleman [Case No. 11,247]. The home- 
stead exemption does not protect a debtor in 
property fraudulently acquired, and its privi- 
leges may be forfeited by fraud. Pratt v. Burr 
[Id. 11,372]. 



McFARLAND (RICHARDSON v.). See Case 
No. 8,788. 
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Case Wo. 8,790. 

M'FARLANE v. GRIFFITH. 

[4 Wash. C. C. 585.] i 

Circuit Court, Pennsylvania. 2 April Term, 
1826. 

Courts — Puactioe ik Federal ContTs — Follow- 
ing State— At Law— In Eqi-ity. 

The doctrine warranted by the supreme court 
of Pennsylvania, that "the assignee of a bond or 
mortgage for a valuable consideration, and with- 
out notice, stands in no better situation than the 
assignor, and is exposed to every legal and equi- 
table defence that could be asserted against him," 
is to be regarded as a rule of decision by tliis 
court, under the thirty-fourth section of the ju- 
diciary act of 1789 [1 Stat. 92], in all cases at 
common law; but the rule in equity is quite oth- 
erwise; and in an equity suit, the rule of equity, 
and not that of the state is to be observed. 
[Cited in Burt v. Keyes, Case No. 2,212.] 
[Cited in Washington v. Pollard, 5 Grat. 452.] 

[This was a bill for an injunction by Me- 
Farlane against Mary Griffith.] 

WASHINGTON, Circuit Justice. This is a 
bill to be relieved against a bond and mort- 
gage given by the plaintiff to Putnam Cat- 
lin, to secure the purchase money for a ti-aet 
of land sold and conveyed by the latter to 
the former. The bill states that on the 17th 
of April, 1815, the plaintiff was in possession 
cf eighty acres of land under an improvement 
right; on which he had resided for several 
years, and made many valuable improve- 
ments. That about the time above mention- 
ed, Putnam Catlin alleged that he had pur- 
chased the large tract which included the 
above eighty acres of land, of John B. Wal- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [District not given.] 



lace, and that he would eject the plaintiff, 
unless he would agree to pay him a consid- 
eration for the land he possessed, averring 
at the same time, that the title of Wallace 
was indisputable. That being an. illiterate 
man, and supposing this assertion to be well 
founded, he was induced, under the terror 
occasioned by this threat, to agree to pay 
the said Catlin for his land at the rate of 
three dollars per acre; and having accepted 
of a conveyance of the land, he executed a 
bond and mortgage of the same land to the 
said Catlin to secure the payment of the pur- 
chase money, amounting to the sum of $240. 
The bill then charges, that at the time of 
this transaction, the right to this tract of 
land, if any right thereto other than that 
of the commonwealth or of the plaintiff did 
exist, was not in the said Catlin, but in the 
defendant, to whom Wallace had by some in- 
strument or conveyance previously transfer- 
red his pretended right, and for whom the 
said Catlin then acted as agent. But that in 
fact the title was, and still is in the common- 
wealth of Pennsylvania, subject only to the 
pre-emption right of the plaintiff. That Cat- 
lin has assigned the before mentioned bond 
and mortgage to the defendant, without any 
consideration, but as her agent, and that she 
•is not a purchaser for valuable considera- 
tion, but is affected by the knowledge of 
facts acquired by her said agent, and of the 
deception practised by him on the plaintiff. 
The pi-ayer of the bill is, that the defendant 
may be decreed to deliver up the bond and 
mortgage to be cancelled, and that she may 
be enjoined from further proceeding in an 
ejectment brought by her in this court on the 
mortgage deed. The answer admits that Cat- 
lin did, on or before the 17th of April, 1815, 
execute and deliver to the plaintiff the con- 
veyance mentioned in the bill, and that the 
plaintiff did also execute a bond and mort- 
gage to the said Catlin to secure the pur- 
chase money of the said land. But the de- 
fendant does not admit that the plaintiff had 
any right to the land previous to the above 
conveyance to him; on the contrary, she be- 
lieves that the' title to the same was vested 
in the said John B. Wallace, who conveyed a 
large tract of land, of which this was a part, 
to the said Catlin, for the purpose of enabling 
him to make conveyances thereof to such 
persons as might contract with him for the 
purchase thereof. She denies that at the 
time of the conveyance to the plaintiff, or at 
any previous time, the right to the land so 
conveyed was in the defendant, or that she 
had any claim thereto, either in law or eq- 
uity, previous to the assignment of the mort- 
gage to her, or that the said Catlin. or the 
said Wallace, acted as her agent prior to the 
said assignment. The answer then avers 
that on the 20th of December, 1817, the said 
Wallace was indebted to the defendant in 
the sum of $13,000 and upwards, for so much 
money before that time lent and advanced 
to him by the defendant, and that in consid- 
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eration thereof, the said Catlin did on that 
day assign to the defendant the before men- 
tioned bond and mortgage, together with 
other securities, to the amount of $13,000. 
She believes that neither "Wallace or Catlin 
had any notice of the pretended right of the 
plaintiff to the land in question, or that there 
was any title to the same in the common- 
wealth. She denies that she ever had no- 
tice of any such pretended title in the plain- 
tiff, or in the commonwealth, to this land, or 
of any of the circumstances alleged in the 
bill to have taken place prior to the convey- 
ance to the plaintiff. The answer then insists 
upon the protection afforded her as a bona fide 
assignee or purchaser for a valuable consid- 
eration, without notice, in like manner as if 
it were specially pleaded. To this answer, 
a general replication lias been filed, and a 
number of depositions have been talien, which 
it is not necessary paiticuiariy w ^ tice. 
The plaintiff's counsel has rested his case 
upon the following Pennsylvania decisions: 
{Swift V- Hawkins] 1 Ball. [1 U. S.] 17; 
[Wheeler v. Hughes] Id. 23; [Inglis v. Inglis] 
2 Ball. [2 U. S.] 49; 2 Yeates, 23, 464, 543; 
5 Bin, 232; 1 Serg. & R. 438; 4 Serg. & R. 
177; 10 Serg. & E,. 140. The defendant's 
counsel cited Mitf, Eq, PI. 122, 1G2, 215; 2 
Ves. Jr. 457; 1 Johns. Ch. 213; 2 Johns. Oh. 
519. The ground of equity stated in the bill, 
and relied upon at the bar is, that John B. 
"Wallace, at the time when his agent Put- 
nam Catlin conveyed his land to the plain- 
tiff, had no title to it, and therefore a failure 
■of the consideiution is inferred; which, it is 
contended, discharges the plaintiff from his 
obligation to pay the purchase money, and 
■consequently entitles him to the equitable 
interposition of the court to set aside the 
securities given therefor, even against an as- 
signee who has purchased them bona fide 
for a valuable consideration, and without 
notice of the matters of equity charged in 
the bill. In support of this argument, the 
plaintiff's counsel relied altogether upon a 
long and uniform course of decisions of the 
•supreme court of this state; and it must be 
admitted, that to a certain extent, it is fully 
maintained by those decisions. The principle 
which they lay down is, that the assignee of 
a bond or mortgage, though for valuable con- 
-sideration, and without notice, stands in the 
place of the obligee or mortgagee, and is ex- 
rposed to every legal or equitable defence 
•which could be asserted against them; and 
that if there has been a failure of the con- 
sidei-ation for which those instruments were 
•given, which the defendant is at liberty to 
prove; such assignee is not at liberty to re- 
'Cover in an action of debt upon the bond, 
•or of scire facias upon the mortgage. The 
Pennsylvania cases which support this doc- 



trine, turn upon the construction of two acts 
of assembly of this state, passed in the year 
1705, We consider them therefore as estab- 
lishing the law of this state upon the sub- 
jects to which they apply, and consequently, 
under the thirtv-fourth section of the ju- 
diciary act of 1789, they are to be regarded 
by this court as rules of decision in all 
cases of suits at common law. But this is a 
case in equity, and must be governed by 
those rules and principles which prevail in 
a court of equity; and amongst those ■there 
are none better settled than this, that against 
a bona fide purchaser for a valuable consid- 
eration paid, and without notice of those cir- 
cumstances which form the basis of the 
plaintiff's equity, the court will take no step, 
and grant no relief whatever. The reason 
of the rule is obvious. The defendant, who 
has innocently paid his money under a well 
founded confidence in the goodness of the 
title which he has purchased, has as much 
equity to be protected, as the plaintiff can 
possibly have to be relieved against him, and 
consequently, the equity being equal, this 
court can do nothing but leave the paities as 
they are, and refer the plaintiff to such legal 
remedy as he may be entitled to. If in this 
case, the plaintiff has been careful enough 
to provide by proper covenants the means of 
indemnity in ease of defective title to the 
land conveyed to him, there is the less rea- 
son for the extraordinary interposition of a 
court of equity in his favour. If he has fail- 
ed to protect himself by such covenants, his 
neglect can never be made the foundation of 
an equity proceeding against a purchaser for 
valuable consideration without notice. In giv- 
ing this opinion, we do not mean, nor do we 
in effect conti'overt the doctrine of the su- 
preme court of this state, which has been 
referred to. Were this an action at law 
founded on the bond, we should conform, 
without hesitation, to the decisions of that 
court. All we mean to say is, that where the 
obligor applies to the equity side of this 
court for relief, it must, upon principles of 
equity, be denied, if it appear by the plea, 
or answer of the defendant, that he is a pur- 
chaser for valuable consideration paid, with- 
out notice of the facts on which the plain- 
tiff's equity is founded. The injunction there- 
fore must be dissolved, and the bill dismiss- 
ed with costs. 
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[Cited in CoUinson v. Teal, Case No, 3,020. 
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McFERRAN et al. v. WHERRT. 

[5 Granch. 0. C. 677.] i 

Circuit Court, District of Columliia. March 
Term, 1810. 

Arrest— TJxDEB Attachmext— By Capias— Priv- 
ilege — Suitor ik Cause. 

If an attachment, under the Maryland act of 
1795 (chapter 56) and a capias ad respondendum, 
be both served while the defendant is attending 
the court as a party in another cause, the attach- 
ment will be ordered to be dissolved upon the ar- 
rest of the defendant on the capias, and the de- 
fendant will be dischai-ged from the arrest, be- 
cause pririleged as a suitor in another cause. 

[This -was an action by McFerran and 
Duncan against Wbeiry.] 

An attachment under the Maryland act of 
1795 (chapter 56) was laid in the hands of the 
Chesapeake and Ohio Canal Company on 
the 24th of December, 1S39. The defendant, 
being a non-resident, was attending this 
court as a paity in another cause. With the 
attachment a capias ad respondendum was 
issued on the same day upon which the de- 
fendant was taken; and the marshal re- 
tui-ned the attachment "laid in the hands 
of the Chesapeake and Ohio Canal Com- 
pany," and returned the capias "eepi." The 
defendant being brought in by the marshal, 
moved to be discharged, because, as a suit- 
or in this court, in another cause, he -was 
privileged from arrest during the term, &c. 
And THE COURT (MORSELL, Circuit 
Judge, absent,) discharged him from the ar- 
rest, and did not require him to enter his ap- 
peai"ance in the suit; and ordered the re- 
turn of the attachment to be quashed, be- 
cause the defendant was present when the 
attachment was served; and the defendant 
could not be compelled to appear, either by 
capias, or by means of an attachment of his 
effects, during the term, and while the de- 
fendant was thus privileged from arrest as 
a party. 

R. J. Brent now moved THE COURT 
(THRUSTON, Circuit Judge, absent,) to re- 
scind the order to quash the return of the at- 
tachment, and cited sevei-al cases to show 
that the attachment is intended as a means 
to compel an appearance to the action, and 
that the attachment cannot be dissolved with- 
out special bail. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) refused to rescind the order to quash 
the return of the attachment; and ordered 
the attachment to be dissolved. See U. S. 
V. Stausbury, 1 Pet. [26 U. S.] 573. 
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McGAW V. BRYAN et al. 

[1 U- S. Law J. 88.] 

District Court, S. D. New York. June 29, 1821. 

Repeal of Patents for Investioss — Forms op 
Procedure— Act of 1793. 

[The method intended to be provided in the 
tenth section of the act of 1793 [1 Stat. 323], re- 
lating to the repeal of patents is not that by scire 
facias or process in tlie nature thereof, according 
to the forms of the common law, and with the 
verdict of a jury, but was rather a summary 
proceeding iiitended to take the place of an exam- 
ination into the meiits of the invention before 
the issuance of the patent, and the remedy could 
only be invoked during the limited time of three 
years after the date of the patent. A rule to show 
cause why the patent should not be repealed was 
issued by the judge upon motion, accompanied 
by affidavits showing grounds satisfactory to him. 
If the patentee did not appear, the rule was made 
absolute and the patent repealed. If he did ap- 
pear, the case was fully heard upon its merits 
before the judge alone upon affidavits or oral tes- 
timony, and judgment entered for the party found 
to be entitled thereto upon the evidence produced. 
Stearns v. Barrett, Case No. 13,337, disap- 
proved.] 

[This was an application under the tenth 
section of the patent act of 1793 for a rule 
to show cause why the patent granted June 
29, 1821, to Thomas Bryan and William Bi-j'- 
an should not be repealed.] 

J. A. Emmet, for complainant. 
0. G. Haines, for patentee. 

VAN NESS, District Judge. That the ques- 
tion I am now to consider involves serious dif- 
ficulties is admitted. Wherever it has arisen, 
it has confounded the ingenuity of the bar, 
and perplexed the gi-avest deliberations of 
the bench. The tiaie meaning of the tenth 
section of the patent law is indeed a great 
mystery. The profound obscurity in which, 
like the oi-acles of old, it is delivered to us, 
must continue to perplex the minds of men 
until a wiser generation shall arise to devel- 
ope the hidden wisdom, and penetrate the 
dubious intentions of its authore. To be com- 
pelled to expound and to administer in some 
way a law confessedly incomprehensible, is 
certainly an unpleasant duty. That the ex- 
position I shall give will afford genei-al satis- 
faction, I have not the confidence to hope. 
In a case like this the most laborious ratioci- 
nation can produce but a poor result. The 
field is bare and barren, and presents noth- 
ing to aid our skill or labor. An approach 
to demonstration, I am persuaded, is not ex- 
pected. Something like a i-ational exposition 
will be attempted. 

The tenth section of the act of 1793 entitled 
"An act to promote the progress of useful 
arts, and to repeal the acts heretofore made 
for that purpose," is in these words: "Upon 
oath or affirmation being made before the 
judge of the district court, where the pat- 
entee, his executoi-s, administrators or as- 
signs, reside, that any patent, which shall be 
issued in pursuance of this act, was obtain- 
ed surreptitiously, or upon false suggestion. 
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and motion made to the said court, mtliin 
three years after issuing the said patent, but 
liot afterwards, it shall and may be lawful 
for the judge of the said district court, if the 
matter alleged shall appear to him to be 
sufiieient, to grant a rule that the patentee, 
or his executor, administrator, or assigns, 
show cause, why process should not issue 
against him to repeal such patent And if 
sufficient cause shall not be shown to the 
contrary, the rule shall be made absolute, and 
thereupon the said judge shall order process 
to be issued against such patentee, or his 
executors, adminlstrq^tors, or assigns with 
costs of suit. And in case no sufficient cause 
be shown to the contrary, or if it shall ap- 
pear that the patentee was not the true in- 
ventor or discoverer, judgment shall be ren- 
dered by such court for the repeal of such 
patent; and if the party at whose complaint 
the process issued, shall have judgment giv- 
en against him, he shall pay all such costs 
as the defendant shall be put to, in defending 
the suit, to be taxed by the comi; and recov- 
ered by due course of law." This is not the 
first proceeding that has been instituted here, 
under this act, which for the sake of brevity 
is commonly denominated "The Patent Law." 
Several rules have within a year or two been 
applied for and granted; and in eveiy case 
it was conceded by all the counsel that the 
hearing on the x'ule to show cause was final. 
That was the impression of the court, and 
no doubt of its correctness was ever express- 
ed at the bar, until after the rule in this 
case, or the other now under consideration, 
was obtained. So far forth, therefore, as 
uniformity in antei'ior proceedings, and vol- 
untary acquiescence of the counsel employed 
in them can produce the effect, it is the es- 
tablished practice of this court that the hear- 
ing on the rule to show cause is final and de- 
cisive between the parties; and that the pro- 
cess which issues, if the rule be made abso- 
lute, is in the nature of an execution to en- 
force the judgment of the court pronouncing 
the patent void, and to collect the costs. 

In this case, however, the court has been 
pressed to review the course of practice it 
has hitherto pursued, and to adopt another. 
It is now contended that the heai-ing on the 
rule is not final, and its effect, if made abso- 
lute, nothing more than an order that a scire 
facias issue. That the. words of the law af- 
ford some support to this view of the subject 
is readily conceded for they will admit, with- 
out violence, any constmetion which may 
suggest itself to the ingenuity of counsel, or 
may suit the feelings or the fancy of the 
parties. Unfortunately, we are destitute of 
all precedent but our own on this occasion, 
and have no judicial exposition of the tenth 
section of this act except that which is found 
in the case of Stearns v. Barrett [Case No. 
13,337], detei-mined in the circuit court of the 
United States for the First circuit The de- 
cisions in that court are certainly entitled to 
great respect and attention; but I cannot ac- 
IGfed.cas. — 7 



cede to the conclusion of the learned judge 
in this instance, because it is at variance 
with the deliberate suggestions of my own 
mind, and not supported by the general prin- 
ciples applicable to the question, and is, in 
my conception, in direct conflict with the 
whole course of his own reasoning. 

We are examining a statutory provision 
for the accomplishment of a given object, 
and yet we are perpetually referred to com- 
mon law proceedings as the only mode of 
effectuating the legal purpose of the legis- 
lature. If it could be fairly shown that they 
were at all necessary to carry into effect the 
ultimate object of the law, I should resort to 
them without reluctance. No man venerates 
the common law, as a body of legal mles and 
maxims, applied and administered by means 
of safe and salutary forms, more than I do. 
But I am unwilling to consider all our legis- 
lation as necessarily subservient to the prin- 
ciples or practice of that celebi-ated code, and 
its application always dependent upon its 
formalities, often tedious, intricate or anti- 
quated. In England it is expressly declared 
by statute that the value of patents shall be 
tried and determined according to the course 
of the common law. The second section of 
the act concerning monopolies, &c. (21 Jac. I, 
c. 3) provides "that all monopolies, letters 
patent, &c., and the force and validity of 
them, and every of them, ought to be, and 
shall be, forever hereafter, examined, heard, 
tried, and determined, by and according to 
the common laws of this realm, and not oth- 
erwise." Our act contains no direct refer- 
ence whatever, to the common law, or its 
course of proceeding, in cases of this sort: 
But in consequence of the fundamental dif- 
ference in the principles of the English and 
American patent laws, and the still wider 
difference in the manner of granting these 
exclusive rights or monopolies, has, as I con- 
ceive, very wisely, if not necessarily, estab- 
lished a different mode of investigating and 
determining the validity of a patent As 
patents under our law are issued as a mat- 
ter of coui'se to all who will apply for them, 
swear they are inventors, and pay thirty dol- 
lars, it was natural, and in a great degree 
requisite, to protect the public against frauds* 
and impositions, that some expeditious sum- 
mary mode of investigating their merits and 
trying their validity should be provided. But 
the tenth section of our act contains the word 
"process," to which the acuteness of the bar 
has ascribed all the significance of the ex- 
press and verbose enactments of the English 
statute, and a magic influence, which is tri- 
umphantly said to draw after it, and secure 
by adoption, all the statute and common law 
of England, applicable to this question. I 
have a profound veneration for the abilities 
of the gentlemen who have discoursed so 
Eloquently and so learnedly, on the myste- 
rious signification of this comprehensive term. 
I have often felt their power to fascinate the 
senses and bewilder the human intellect; but 
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I trust the habits inculcated »j my occupa- 
tion will enahle me to resist their subtleties, 
and bring to the examination of the subject 
something like sedate reflection and plain 
sense. 

In attempting to arrive at a just conclusion 
in this case, it may be useful to examine how 
far the mode of granting and obtaining pat- 
ents in England and in this countiy is sim- 
ilar; and the difference which will be found 
to exist will facilitate, I think, our efforts to 
develop the meaning of the tenth section of 
the patent law, and to penetrate the true 
intentions of the legislature. In England, 
patents are grants of favor emanating from 
the crown. In the United States, they are 
on a very different footing. Here they are 
the creatures of the statute. The right to 
their enjoyment, and the modes of protection 
against their infringement, are all prescribed 
by statute. The proceedmgs to obtain a pat- 
ent in England are tedious, complicated and 
expensive- It is prayed for by petition, ad- 
dressed to his majesty, and presented with 
an affidavit to support it, at the office of the 
secretary of state for the home department. 
The answer to the petition is a reference 
thereof to the attorney or solicitor general, 
to consider it, and report what may properly 
be done in the premises. The report of the 
attorney or solicitor general, if favorable, 
must be taken back .to the office of the sec- 
retary of state, for the king's warrant. The 
warrant is directed to the attorney or solicit- 
or, and directs a bill to be prepared, which is 
done at their patent office. The bill, when 
prepared, goes to the office of the secretary 
of state for the royal signature. When this 
is obtained, it is carried to the signet office to 
be passed, and there a warrant is prepared, 
directed to the lord keeper of the privy seal, 
from whom a warrant goes to the lord chan- 
cellor, commanding him to cause the letters 
to be made patent, under the great seal of 
Great Britain. 

During the progress and execution of all 
these formalities, two formal hearings, at 
least, can be obtained in opposition to the 
patent: IsL The objections may be sub- 
mitted to the attorney or solicitor general, 
' before a report is made upon the petition, at 
the instance of either of the parties; he will 
assign a day to examine the claims of the 
petitioner, and the nature of the objections 
urged in opposition to the patent; and after 
a full hearing and consideration will decide 
whether to report in favor of or against the 
prayer of the petition. 2dly. If the decision 
of the attorney-general be in favor of grant- 
ing the patent, the party opposing may have 
another hearing before the lord chancellor, 
previous to the sealing of the patent, when 
a more full and formal investigation may be 
had of the merits of the application, and the 
objections urged against its success. It is 
also said by Bridgman, that the issuing of 
the patent may be opposed, when it comes to 
the privy seal, which would be a third hear- 



ing upon the merits of the petition; although 
I have met with no case in which it has 
been had. The course adopted in another 
stage of the proceeding, supports and forti- 
fies this authority. Those opportunities to 
contest the rights of the petitioner are ob- 
tained by means unknown to our law. They 
are privileges secured by entering what are 
called "caveats," the nature and effect of 
which seem sometimes to have been misun- 
derstood, even in the country where they are 
in use. They were at times supposed by in- 
ventors to secure the right to a patent, al- 
though their inventiojis might be brought 
into use before they had obtained it; and 
then that at least they were sufficient to 
prevent a patent from being granted to an- 
other, for the invention to which they re- 
ferred. But a caveat has no such operation. 
Its object, as is manifest from its form, is 
to obtain information of the intention^of any 
other person to take out a patent for the dis- 
covery or invention, which in general terms 
it describes; and it is merely a request that 
notice of such an application may be given 
to the party who has taken the precaution 
to file the caveat. If the anticipated petition 
be presented, the notice desired is given, and 
when a time is assigned to hear the ob- 
jections that may be argued against the pat- 
ent At this hearing upon the caveat, all 
objections to the patent are open, and "the 
propriety of it must be sustained in every 
particular." It is finally granted, or not, as 
the attorney-general or chancellor shall re- 
port. 

By referring to the act of 1793, it will be 
seen that most of these formalities are dis- 
carded, and this complicated process is much 
simplified. No means whatever are provided, 
or opportunities afforded, to contest the nov- 
elty or utility, or general merits, of the pat- 
ent applied for; and it is known that, prac- 
tically, patents are granted as matters of 
course, if the applicant complies with the 
fonns of the law, which are nothing more 
than presenting a petition to the secretai-y of 
state, describing the alleged invention or dis- 
coveiT, swearing that he is the inventor or 
discoverer, and paying thirty dollars for tlie 
fees of office. The letters patent, when pre- 
pared, it is true, are to be delivered to the 
attorney-general, who, however, never in- 
quires into the mei-its of the subject, but 
merely takes care that the instrument is in 
due form. The ninth section provides for 
the appointment of arbitrators, where two or 
more persons apply for patents at the same 
time, for the same alleged invention or dis- 
covery; but this has no other use or efficacy, 
than to dispose of a momentary collision; 
for the parties, it seems, have nothing to do, 
but to decline an arbitration, and then suc- 
cessively take out patents, in their own 
names. This was the fact, and the course 
pursued by the parties to the very ease cited 
(Stearus v. Barrett [supra]), and proves con- 
clusively that the real merits of the applica- 
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tion never are, and never can be, made a sub- 
ject of Inquiry before the patent issues. 
Tliat it never was intended to be, is evident 
from the proceedings and discussions upon 
the provisions of the bill. 

It was originally proposed in congress, to 
vest the power of granting patents, in the 
district courts, and to connect with it the 
English system of proceeding upon caveats; 
thus affording to the public and particular 
objectors an opportunity of being heard, in 
opposition to the application, before the let- 
ters issued. This was a most important con- 
sideration, entitled to great weight and at- 
tention, with the view of protecting the com- 
munity against fraud and imposition, and 
from the vexation and oppression incident to 
numerous and frivolous monopolies. The 
present arrangement was, however, pre- 
ferred, and with its adoption was swept away 
all thgjlaw and the reason that sustains the 
proceeding by scire facias to repeal a pat- 
ent. It presents scarcely a resemblance in 
any of its parts, to the model originally in 
the view of the legislature. Nearly all the 
formalities and solemnities attendant upon 
the gi-anting of a patent or monopoly by the 
crown, were aboli^ed, and the provision in 
the act of James, directing its validity to be 
tried and determined according to the course 
of the common law, was omitted in our stat- 
ute. It was certainly well and proper that 
after a petitioner for a grant had successfully 
passed through three solemn and separate 
investigations of his claims, that his title 
should derive from the sanctions thus con- 
ferred upon it a good degree of security. It 
was therefore provided by statute in Eng- 
land that it should not be disturbed, but on 
an inquiry the most deliberate and solemn 
known to law; and it seems to me equally 
required by considerations of expediency and 
public safety that, when all preliminary in- 
<iuiries are abolished, and monopolies and 
patents freely and gratuitously given to all 
who present themselves in the character of 
inventoi*s or discoverers, thex-e should be 
some easy and summary mode of investigat- 
ing their merits and deciding on their valid- 
ity. In England, as we have seen, this may 
be done repeatedly and thoroughly, before 
the patent goes forth; and I cannot believe, 
that here it was intended to be wholly dis- 
pensed with. Eveiy presumption of reason 
and of law is against the position that under 
systems so fundamentally unlike, and cir- 
cumstances so difiCerent, the expensive and 
dilatory foiaas of the common law were 
meant to be pursued in investigations of this 
sort. During their progress, an impostor or 
pretender might for a long time harass the 
community, and for a season reap the fruits 
of his iniquity and fraud. It is a settled 
principle that in framing one system after 
another, the parts omitted are not to be 
drawn into use by inference, but are abolished 
unless expressly preserved. The omission of 
the second section of the statute of James, 
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could not have been accidental. It was too 
important to be overlooked, and must be pre- 
sumed to have been discarded, as inapplica- 
ble to the new system which was recom- 
mended. It must be recollected, too, and as 
a circumstance entitled to great weight in 
estimating the intention of the legislature, 
that the execution of the tenth section of our 
act is confided to a tribunal which does not 
ordinarily pi-oceed according to the course of 
the common law; and, as all the members 
of the committee that reported the bill were 
professional men, It must have occurred to 
them that the power it conferred upon the 
district court would be exercised after the 
course of its principal jurisdiction, unless 
otherwise directed and provided by the act. 
This circumstance, together with the cotem- 
poraneous proceedings in congress, the radi- 
cal departure from the English system of 
granting patents, the omission of the second 
section of the statute of James, and the total 
absence of any equivalent provision, press ir- 
resistibly upon my mind the conclusion that 
the proceedings under this section were not 
meant to be according to the course of the 
common law, but that it was intended to in- 
vest the district judge with a plenary super- 
vision over the legality of patents, as a sub- 
stitute for the English mode of proceeding 
upon caveats; that it was deemed inconven- 
ient or impracticable to make the proper pre- 
liminary inquiries, in the first instance, at 
the department of state, and more expedient 
that they should be Instituted upon complaint 
made in a regular manner before the dis- 
trict judge, in whom it had in the first In- 
stance been proposed to vest a discretionary 
power to grant these letters patent That 
a summary inquiry into the nature, novelty, 
utility, and validity of these grants ought to 
bg somewhere provided for and made, must 
be obvious to the common sense of the world. 
No- community could long endure a system 
that exposed it to the pei-petual ravages of 
pretenders, or the incessant contributions of 
impostors, levied upon articles in common 
use, or to the vending of dangerous and nox- 
ious compositions, unless some prompt and 
summai*y mode existed to Investigate the " 
fraud and abolish it The construction of 
the tenth section of the patent law resolves 
itself then, as I conceive, into a question of 
vital importance to the value and safety of 
the whole system; and the exposition I have 
hitherto given it is sustained by the most 
direct and urgent expediency. 

Against the weiglit and pressure, however, 
of all these considerations, whether resulting 
from legal deductions or drawn from ex- 
pediency, I am stiU urged to the conclusion 
that the word "process" means a scire fa- 
cias, and draws after it the whole course 
of the common law proceedings to repeal 
the patent The subject therefore must be 
pursued, and If it shall be shown that a 
scire facias cannot in this case be issued 
upon any principles, or in pursuance of any 
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practice knoTvn to the common law, I shall 
hope that the refutation of the argument is 
accomplished. In England the grants of the 
crown are consummated by the lord chancel- 
lor. They are enrolled in the petty hag office, 
and remain of record in ehaneeiT- They may 
be repealed orTacated. 1st When the king has 
granted two patents for the same thing, the 
first patentee may have process, in the name 
of the king, to repeal the second. 2d. When 
a patent has been granted upon a false sug- 
gestion, the king can direct process to issue 
to vacate his own grant; and 3d. When the 
patent expresses a grant which by law the 
king cannot make. The appropriate process 
to repeal a patent in that country, and under 
tlieir institutions and laws, is a scire facias. 
A scire facias is a judicial writ, and niust, 
from its form and nature, be founded on 
some matter of record. To repeal a patent, 
it must invariably issue out of chancery, be- 
cause there is the record of the patent, and 
from that reason alone it can issue from no 
other court. I have somewhere seen a loose 
dictum that it may issue from the king's 
bench, but that is not law. It cannot issue 
from any court without a record to sustain 
it It may go from some other court, if a 
forfeiture appeai-s there of office; that is, 
a record that will support the writ It is 
even questionable whether the chancellor 
can make it returnable into the king's bench. 
If he should do so, perhaps that court would 
take jurisdiction, but the regularity of that 
coui-se would at this day be much doubted. 
The writ is of course and of right return- 
able into chancery. The issue is there made 
up, and sent down to the king's bench to be 
ti-ied. A scire facias to repeal a patent can- 
not issue at all without the fiat of the attor- 
ney-general; without the permission of the 
crown, sued for by petition, and thus an- 
nounced by his principal law officer. It must 
issue, too, in the name of the king, as the 
source from which, by virtue of his pre- 
rogative, the grant proceeded. It never does, 
and never can issue in the name of an indi- 
vidual complainant or relator, although, upon 
the petition of a prior patentee, the right to 
use the king's name will be conceded. 

If, then, we are to go out of the statute, 
and be governed in the use of a scire facias 
by the principles of the common law and 
the pi'aetice of its courts, upon what au- 
thority, it may now be asked, can a scire 
facias issue in this case? We have not the 
record of the patent. That is in the depai-t- 
ment of state. No inquisition nor forfeiture 
appears by office found in any of the courts. 
The United States are not complainants, and 
their law officer has in no way sanctioned 
this proceeding. These are indispensible pre- 
requisites in proceeding according to the 
course of the common law, and the absence 
of them all proves incontrovertibly that upon 
its principles, and according to its practice, 
no scire facias can now go forth. By re- 
soxting to the common law, we find, it is 
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ti-ue, the form of a scire facias to repeal a 
patent; but I am unwilling at one moment 
to appeal to that law to enlighten and direct 
me, and the next violate all its precepts, and 
disregard all the rules it prescribes. If we 
go to the common law for the form of tlie 
process, we must go to it to ascertain the 
occasions that authorize and the imnciples 
that regulate its use. Every tyro can turn 
to his boolvs and give us the form of a sci. 
fa. to repeal a patent; but to what purpose, 
imless the circumstances of the case justify 
its use? What avails it to have the form of 
a fi. fa. or a ea. sa. before you, unless you 
have a judgment on record to authorize its 
execution? 

The act establishing this court, it is said, 
gives its power to issue a scire facias. So 
it does, "agreeable to the piinciples and 
usages of law." And it has been proved 
that "principles ■ and usages" do not(author- 
ize it to send forth this writ, as it is called, 
without some matter of record to support it. 
This court derives power from the judiciary 
act to issue this process upon its own rec- 
ords, upon recognizances to revive judg- 
ments, and in all cases in which the courts 
of common law in En^nd could issue it. 
That is the authority given by the act and 
it goes no farther. The English couits can 
not issue it to repeal a patent; nor can this, 
unless the power is clearly and expressly 
given by statute. We are told, too, that 
although legally and technically the proposed 
process should be deemed inadmissible, yet 
something in the nature of a scire facias 
maj'' be devised, with a view to procure the 
ti-ial by juiT- But if it cannot be done 
"agreeable to the principles and usages of 
law," it can not be done at all. From the 
judicial act we derive no power or authority 
to invent, model, or make a new and ille- 
gitimate thing, such as never yet was thrown 
before the profession, and profanely call it a 
scire facias, according to the forms of the 
common law. It is alleged that the ninth 
section of the act of '89 provides for the 
trial by juiT of all issues of fact It cei-tain- 
ly does to the whole extent of the jurisdic- 
tion it confers; but no rule of construction 
can extend the operation of that provision 
to eases not within the purview of the act 
It confers limited jurisdiction, and directs 
how it should be exercised. The power 
granted by the patent law, is no part of the 
ordinaiy or general jurisdiction of the dis- 
trict court. That act invests it with n'ew au- 
thority. To its genei-al iwwers it superadds 
new and independent jurisdiction; and for 
the manner of exercising it we must look to 
the act which confers' it. When the proper 
occasion shall occur, there will, I tmst be 
neither doubt nor difficulty as to the con- 
struction of the act of '89. It should be rec- 
ollected, however, that the question before 
us is whether an issue that can go to a jui-y 
shall be formed, and how? When that shall 
I be accomplished, there will be no contro- 
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versy as to the farther course to be pur- 
sued. "With all my respect for the wisdom 
that devised the trial by jury, and all my 
veneration for the important securities de- 
rived from that great and salutai-y institu- 
tion, I cannot accede to the suggestion that 
this is a question peculiarly fit to be sub- 
mitted to the decision of a jury. The validi- 
ty and legality of patents are questions that 
involve important distinctions of law, and 
are so intimately blended with legal consid- 
ei-ations as to render them, in my judgment, 
generally most proper for the exclusive ex- 
amination of this court. 

After due deliberation, and a careful exam- 
ination of the act, I can find nothing in the 
section itself, nor in the context, nor in the 
report of the proceedings of the congress that 
enacted the law, leading to the conclusion 
that a scire facias, or process in the nature of 
a sch"e facias, according to the forms of the 
common law, and the verdict of a jui-y 
against the patentee, were anticipated or in- 
tended by congress as preliminary steps to 
the process of i-epeal, which the section di- 
rects the district judge to issue. I remain 
of the opinion that all tlie jiidicial authority 
intended to be given by the tenth section is 
vested exclusively in the district judge; that 
the proceeding under it was meant to be sum- 
mai-y, and that no other can be had, without 
more detailed legislative provision on the sub- 
ject. For there is now no law of the United 
States to authorize and regulate it, and no 
practice in England by which it can be justi- 
fied. The course pursued here is prompt and 
efficacious, as is obviously required by the na- 
ture of the case. It enables the judge with 
aiithority analogous to equity powers to efiCeet 
all that under a different organization, in 
conformity with the English system, might 
have been accomplished by scire facias, ca- 
veat, or bill in eauity. As to the mode of 
proceeding, I shall maintain the course pur- 
sued by Messrs. Ely, Authon and jMcCoun, in 
the first case that came before me, and adopt 
their reasoning in support of it 

It will be seen, by a reference to the sec- 
tion under considei-ation, in an early stage 
of these remarks, that upon oath or affii-ma- 
tion made before the judge, that the patent 
was obtained "surreptitiously, or upon false 
suggestion," a motion may be made, within 
three years after it was issued, for a rule 
that the patentee "show cause why process 
should not issue against him to- repeal such 
patent." And if the matter alleged shall ap- 
pear to the judge to be sufficient, it shall be 
lawful for him to grant the rule. If. in an- 
swer to the rule, sufficient cause shall not be 
shown, it shall be made absolute, and there- 
upon he shall order process to be issued with 
costs of suit. 

The first obvious remark to be made here 
is that the process to be issued is process to 
repeal the patent, not process commanding or 
summoning the patentee to show cause why 
it should not be repealed. The phrase, "a 



rule to show cause," is technical language, 
and its meaning is therefore to be ascertained 
from its common legal acceptation. A rule 
to show cause why a ceitain thing should or 
should not be done in the progress of a suit 
at law, why a defendant should not be dis- 
charged on common bail, why bail should not 
be mitigated; why proceedings should not be 
set aside; becomes absolute as a matter of 
course against the party to whom it is ad- 
dressed, unless he complies with the exigence 
of the rule; that is, unless sufficient cause be 
shown, the defendant will be discharged, or 
the bail will be mitigated, or the proceedings 
set aside. 

The construction contended for on the oth- 
er side denies to an absolute rule the char- 
acter of absoluteness, and converts it into an 
interlocutory rule, effecting nothing absolute- 
ly or definitely, but serving merely as the 
basis for a writ in the nature of a writ of 
scire facias. Now, a scire facias, though it 
may vary somewhat in form, is in fact noth- 
ing more than a i*ule or summons to show 
cause. So that a rule to sjiow cause is to be 
an anomaly in our judicial proceedings, and 
means only that the party defendant is to 
show cause why another rule to show cause 
should not be served upon him. It is im- 
possible that a construction leading to con- 
elusions so absurd, should be correct. 

The rule to show cause is granted upon evi- 
dence sufficient, in the opinion of the judge 
(unless contradicted), to make the patent void. 
It seems to me to follow inevitably that un- 
less contradicted, it is made void. The rule 
is made absolute, and the patent made abso- 
lutely void, upon the evidence already pro- 
duced, because nothing effectual has been 
shown in opposition to it. The construction 
I am opposing involves another glaring ab- 
surdity. The complainant is not only to 
swear or affirm that "the patent was obtained 
surreptitiously or upon false suggestion," but 
must do more, if required; for "the matter 
alleged must appear to the judge to be suf- 
ficient." He must therefore go into the mer- 
its of the case, ex parte, before he grants the 
motion; and when the defendant appears the 
judge is bound to examine into the merits of 
the cause he shows, why his patent should 
not be repealed. A scire facias, or another 
rule to show cause, with reference to a jury 
trial, at this stage of the proceedings, and 
under such circumstances, would reverse the 
whole order of judicial administration, and 
subject the decision of the judge, on a mat- 
ter upon which he was compelled to decide, 
to the supervision of a jury summoned to re- 
examine and re-judge the decision already 
pronounced by the court This would be a 
great novelty, to say the least of it; and to 
the adoption of it I feel some repugnance. 
The common sense and ti'ue law of the sec- 
tion I apprehend to be this: The affidavits 
on which the motion is founded should not 
only state that the patent was obtained "sur- 
' reptitiously and upon false suggestion," but 
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the particular facts in the ease, to which 
those terms refer, and of which tliey are 
predicable. Upon such an application the 
judge decides whether the matter alleged is 
sufficient. If it be, be grants a rule to show 
cause why the patent should not be repealed 
by process from his court. If the defendant 
does not appear, the sufficient allegations 
stand uncontradicted; the rule for a repeal is 
made absolute, and process of repeal, includ- 
ing authority to levy the costs, is issued. It 
is equivalent to a judgment by default. If, 
however, he does appear, the third clause in 
the section becomes applicable. For what 
purpose can he appear, except to answer the 
allegations on which the rule was granted? 
And how can a scire facias be necessary, 
commanding him to appear, when he has ap- 
peared already? Having appeared, a regular 
hearing is had upon the merits of the cause 
shown, which can be no other than whether 
his title to the patent be good or bad. If it 
shall appear to the judge that the patentee 
was not the true inventor or discoverer, or if 
the cause shown be for any other reason 
deemed insufficient, then upon this formal 
hearing a formal judgment shall be rendered 
by the court for the repeal of the patent; but 
if the cause shown be sufficient, then judg- 
ment shall be given against the complainant 
for the costs of the defendant. 

Upon the appearance of the party, the pro- 
ceedings should be analogous to those, on 
other rules of a similar kind. The defendant 
makes his defence with like weapons, to 
those brought'against him by affidavits. The 
witnesses may also be openly examined as 
bail are on a justification. Thus, according 
to my view, the three clauses of wllich the 
section is composed, contains three distinct 
provisions, and each is made to effectuate a 
distinct purpose. The first gives the rule to 
show cause. Under the second, for defects 
in the cause shown, or the non-appearance of 
the party, the rule is made absolute, and by 
teason of his default is declared to be 're- 
pealed. The third supposes an appearance, 
and gives a final judgment upon a full hear- 
ing in favor of one or other of the parties. 
This seems to me a plain and regular course 
of proceeding. I perceive nothing that can 
throw a doubt over the meaning of the legis- 
lature, but the repetition of the word "suffi- 
cient," in the second and third clauses of 
the section. That in the second, it is pre- 
sumed, was inadvertenti}' inserted. If ex- 
punged, the entire section, I think, would be 
relieved from all doubt. It is certainly 
worthy of particular observation that, al- 
though the act was drawn by three able law- 
yers, the familiar and well known, terms 
"scire facias" and "trial by jury," do not 
once occur in the section we have been con- | 



sidering. It is hardly credible that profes- 
sional men could have avoided their use, if 
they intended to convey the meaning ascribed 
to them by the counsel for the patentee. 
And it is equally preposterous to suppose 
that they would talk of "showing cause" be- 
fore a juiy, when we all know that this lan- 
guage is technically and professionally ap- 
propriated to summary proceedings before 
the court. 

The principles of the former act of 1790 
[1 Stat. 109] afford, it is believed, a farther 
illusti-ation of this subject. The first section 
of that act directs the petition to be present- 
ed to the secretaiy of state, the secretaiT 
for the department of wai*, and the attorney- 
general. They, or any two of them, are au- 
thorized to cause letters patent to be issued, 
"if they shall deem the invention or dis- 
covery sufficiently useful and important." 
Thus it was made the duty of these officers 
to inquire into the utility and importance of 
the proposed patent before it issued; and the 
period for instituting a subsequent inquiry, 
lite the present, was limited to one year. 
The investigations, however, at the depart- 
ments, necessarily summary, were found in- 
convenient in practice, and the act now in 
force abolished them by omitting the words 
which imposed the dutj', but made the pat- 
ent subject to this mode of examination, for 
three yeare after it was gi*anted, as a substi- 
tute for the provision in the first act intend- 
ing, obviously, to preserve the summary' char- 
acter of the inquiry during that period. 
Why else is the time limited? It could not 
have been meant to close the door forever 
after to common law proceedings. No, for 
three years the inquiry is to be summary, 
and then the community is left to the other 
remedies provided by the statute. If this 
be not the meaning of the legislature, this 
kind of property is invested with a character 
and clothed with a sanctity not conceded t"') 
any other in the country. The whole course 
of legislation on the subject has confirmed 
me in the conviction that it never was in- 
tended to abolish all kind of summarj- in- 
quiry into the validity of these grants, and 
that the course I hare adopted, and the ex- 
position I have given of the tenth section, is 
in coincidence with the tame meaning of the 
act. 

I can but regret that the remarks I have 
made on this question are unavoidably irreg- 
ular and desultory. They have been com- 
mitted to writing during the sitting of the 
court, and under the embarrassments result- 
ing from the daily pressure of other impor- 
tant business. 
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Case "No. 8,794. 

M'GEHEE et al. v. HBNTZ et al. 

[19 N. B. R. 136.] 1 

District Court, S. D. New York. Feb. 14, 1879. 

Baxkijuptcy — Petition Piled in Another Dis- 
TKicT — Powers and Jurisdiction — Process — 
Composition— Bankrupt as Custodian— Right 
TO Sue. 

1. Every district court in the United States has 
jurisdiction and authority to make all lawful or- 
ders^ and decrees in bankruptcy, although the 
original petition in bankruptcy was filed in an- 
other district, provided that the relief asked is 
such as cannot be given by the district court 
where the original jwtition was filed, because the 
persons or property sought to be aiFected by the 
order or decree are beyond the reach of its pro- 
cess, and that they are within the reach of the 
process of the district court whose aid is invoked. 

[Cited in Re Tifft, Case No. 14,034.] 

2. An order made in a composition proceeding 
appointing the bankrupts custodians of their prop- 
erty does not put them in the position of an as- 
signee, so that they can maintain a suit under 
section 4979 [Rev. St.]. 

[Cited in Re Michel. 6 Fed. 709.] 

3. The complainants, who are residents of the 
state of Louisiana, filed a petition in bankruptcy 
in that district, and proposed a composition, which 
was accepted and confirmed, and the complain- 
ants appointed custodians of their property, and 
authorized to protect and collect the same for 
the purposes of the composition and for the bene- 
fit of their creditors. The names and address of 
the defendants, H. & Co.. and the amount of the 
debt due to them, were entered in lie schedule 
annexed to the petition for composition. Within 
four months prior to the commencement of the 
proceedings in bankruptcy, the defendants, H. & 
Co., who were residents of the state of New 
York, commenced an action against complainants 
by publication, and attached a debt due to them 
from 11, & Co., also residents of New York, of a 
less amount than their claim, and subsequentiv 
recovered judgment m said action. In a suit 
brought to obtain an injunction against H. & Co. 
and the sheriff to restrain their proceedings on 
the judgment, and for an accounting and pavment 
of the debt by M. & Co.. lield, that complainants 
were not entitled to relief in injunction; that, 
as no assignee has been appointed, the lien of the 
attachment continues, and is preserved by the 
bankrupt law [of 1867 (14 Stat. 517)]; and that 
while H. & Co: are bound by the composition as 
to their claims in personam against the complain- 
ants, their rights in rem against the proper^ at- 
tached are not affected or impaired thereby. 

[Cited in Re Michel, 6 Fed. 710.] 

"Win. E, Sieger, for complainants. 
Chambers, Bougbton & Prentiss, for Hentz 
& Co. 

CHOATE, Bistrict Judge. This is a motion 
for an injunction in a bill in equity. The 
complainants [Scott] McGehee, Snowden & 
Violette, were partners in business, residing 
and doing business at New Orleans, in the 
state of Louisiana, and on the 27th of May, 
1878, they were adjudicated bankrupts, on 
their own petition, by the district court for 
the district of Louisiana. On the same day 
they filed their petition for a meeting of 
their creditors, to consider a composition 
proposed by them. The composition proposed 
was five cents in one year and ten cents in 

1 [Reprinted by permission.] 



two years. Regular proceedings on the peti- 
tion were had, which resulted in an order, 
made Nov. 23, 1878, confirming the composi- 
tion and directing it to be recorded. The de- 
fendants, Hentz, Eastwood and Seman, all 
of the city of New York, and partners com- 
posing the firm of Henry Hentz «& Co., are 
creditors of the complainants, and the names 
and address and the amount of their debt, 
about nine hundred and thirty-six dollars, 
were entered in the schedule annexed to the 
petition for composition. Within four 
months before the filing of the petition in 
bankniptcy, Hentz & Co. commenced an ac- 
tion against the complainants in the supreme 
court of the state of New York, and procured 
an order of attachment therein, under which 
they attached a debt then due to the com- 
plainants from the firm of Macauley & Co., 
also residents of New York, the amount of 
said debt being six hundred and thirty dol- 
lars and fifty cents. In that action, the de- 
fendants being non-residents, service by pub- 
lication was ordered, and judgment was en- 
tered idP>favor of the plaintiffs, Hentz & Co., 
by default, Oct 11, 1878, and execution is- 
sued to the sheriff of New York for one thou- 
sand one hundred and fifteen dollars and 
twenty-six cents. On the 11th of October, 
1878, on their own petition, the banlompt 
court in Louisiana made an order appointing 
and confirming the bankrupts as custodians of 
all their assets, authorizing them to hold, 
protect, and collect the same for the purpose 
of the composition and for the benefit of 
their creditors. The bill is addressed to this 
court sitting in bankruptcy, and is brought 
against Hentz & Co. and the sheriff and 
Macauley & Co., praying an injunction 
against Hentz &.Co. and the sheriff to pre- 
vent their further prosecution of their pro- 
ceedings on the judgment against the attach- 
ed property, and as against Macauley & Co. 
an accounting and payment of said debt due 
the bankrupts. 

It is objected by the defendants that this 
court has no jurisdiction nor any authority 
to enjoin the enforcement of the judgment 
and execution; that the complainants' rem- 
edy, if any, is in the district court of Louisi- 
ana, or, for the purpose of having the at- 
tachment dissolved, if entitled to that relief, 
in the state court where the judgment was 
recovered. It seems to be settied, however, 
that every district court in the United States 
has jurisdiction and authority to make all 
lawful orders and decrees in bankruptcy, al- 
though the original petition in bankruptcy 
was filed in another district, provided that 
the relief asked is such as cannot be given by 
the district court where the petition was orig- 
inally filed, because the persons or property 
sought to be affected by the order or decree 
are beyond the reach of its process, and 
where they are within the reach of the pro- 
cess of the district court whose aid is thus 
invoked. Shearman v, Bingham [Case No. 
12,762]; Lathrop v. Drake, 91 U. S. 516. 
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The case is therefore to be judged as if the 
original petition were filed in this disti"ict. 
Nor is there any doubt of the subject-matter 
of the action being within the jurisdiction of 
the court in banlcruptey conferred by Rer. 
St. § 4972, The suit relates to the ascertain- 
ment and liquidation of a lien claimed by a 
creditor upon the bankrupt's estate. It is a 
controversy relating to the adjustment of a 
claim of priority and conflicting interests be- 
tween a banknapt and a creditor, and relates 
to the disposition of the assets. The jurisdic- 
tion is clear enough under section 4972, but I 
cannot accede to the argument of complain- 
ants' counsel that the order appointing the 
bankrupts custodians of their property puts 
them in the position of an assignee, so that they 
can maintain a suit in the district or circuit 
court under section 4979. That section re- 
lates to suits by and against assignees only. 
•The order appointing the bankmpts custodi- 
ans of the assets seems not to be provided 
for in the bankrupt law. If it has any force, 
it may be to give them the powers of special 
receivers; but even then they are nSt with- 
in the provisions of section 4979. The juris- 
diction in this case being in a proceeding in 
banki'uptcy. the qourt has power to enjoin 
interference with the property of the bank- 
rupts, if a proper case for relief is made out. 
Rev. St. § 720, dees not prohibit such an in- 
junction. Even if the application should 
have been by petition instead of bill, the bill 
may be treated as a petition if the complain- 
ant is entitled to relief. 

On the merits, however, I think the com- 
plainants are not entitled to relief on injunc- 
tion. The attachment which Hentz & Co. 
procured was, at the commencement of the 
bankruptcy proceedings, a lien on the prop- 
erty against which they are now proceeding 
by execution. Being within four months of 
the filing of the petition, it was liable to be 
dissolved if the case in bankruptcy had pro- 
ceeded in due course to the appointment of 
an assignee; but, unless an assignee is so ap- 
pointed, the lien continues, and is preserved 
by the bankrupt law. In re Clapp [Case No, 
2,785]; In re Irons [Id. 7,067]. The cases 
cited to the contrai-y iri the state courts have 
not received the approval of the federal 
courts. Miller v. Mackenzie [43 Md. 404]; 
Smith V. Engle [44 Iowa, 265]. Now, in the 
present case, if the appointment of an as- 
signee were in the due course of the proceed- 
ings to be anticipated, the creditor having 
the voidable attachment would, doubtless, 
I)ending the question of such appointment, be 
restrained from enforcing his lien. But, in 
the present ease, the banki-upts and the cred- 
itors have elected, as they have a right to do, 
an entirely different mode of dealing with 
the bankrupts' estate, and one which ex- 
cludes the appointment of an assignee. Even 
without the order of the court making the 
bankrupts custodians, the proper meaning of 
the composition agreement is that the bank- 
rupt is left in the possession and control of 



his property. The bankrupts certainly are 
bound b5'^ the election thus made by them 
and by the terms of the composition; both 
they and their creditors have virtually agreed 
that the bankrupts should retain their prop- 
ei-ty subject to all existing liens. It is sug- 
gested that the resolutions of composition 
may yet be amended by providing for the 
appointment of an assignee to take and hold 
the assets pending the paj'ment of the com- 
position, or that the bankrupts may be una- 
ble to pay their composition, and so that an 
assignee may necessarily be appointed. As 
to the first suggestion, it is a possibility 
merely, and cannot affect the present rights 
of the parties, nor would it be proper for the 
court, in view of such a bare possibility, to 
stay the proceedings of the lienor in order 
to enable the bankrupts and the creditoi"s to 
do what they may never agree to do, and 
what is entirely at variance with their inten- 
tions as expressed in what they have already 
done. As to the other suggestion, that the 
composition may be set aside, I think tliat 
it is enough to say that the bankrupts and 
the creditors, having agreed to an arrange- 
ment which preserves this lien upon proceed- 
ings which imply deliberate choice of reme- 
dies based on a careful consideration of 
their own best interests and the ability of the 
bankrupts to carry it out, ai'e not entitled to 
ask that the secured creditor wait two years 
before realizing on his security upon the bare 
possibility that the ari-angement may fail. 
They have taken the risk of the arrangement 
being successfully can-ied out, and cannot 
complain if it is treated by other parties in 
interest as if it were a final an-angement. I 
see nothing in the case of In re Bayly [Case 
No. 1,144], decided by Judge Wood, cited by 
complainants, which conflicts with the vieAvs 
here expressed. In this ease the amount of 
the security is less than the debt secured by 
it, and the nature of the collateral secunty 
is such that there can be no loss or sacrifice 
of the property' of the bankrupts in the ap- 
plication of the collateral to the debt. There 
is no groTmd for injunction, therefore, either 
because the bankrupts' other creditors have 
an interest over and above that of the se- 
cured creditor in the property attached, nor 
because the assets held by the secured cred- 
itor are likely to be sacrificed as by a niinous 
sale. It is unnecessary to consider, there- 
fore, whether in this case, if either of the^e 
circumstances appeared, an injunction would 
be proper. 

It is insisted by the complainants that 
Hentz & Co. are bound by the composition, 
and that they cannot claim more than the 
composition percentage. This is true of their 
claims in personam against the bankrupt, but 
it does not affect or impair then- rights in 
rem against the property on which they hold 
security. This suggestion is fully answered 
in the eases cited above. 

The view taken of the case makes it un- 
necessary to consider whether Hentz & Co. 
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haye acquired any new rights in the property 
attached by their judgment apcl execution. 
Injunction denied, and temporary stay va- 
cated. 

Case Wo. 8,795. 

In re McGIE. 

[Tlie case reported under above title in 2 Biss. 
163, is the same as Case No, 4,835J 
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Case No. 8,795a. 

McGILL V. JORDAN. 

[18 Reporter, 642.] i 

Circuit Court, E. D. Pennsylvania. Oct. 21, 
1884. 

Estoppel Br Deed — After- Acquired Title — 
WARiiiLSTr— Intextio:* — Mortgage- 
Land Office Title. 

1. Where one undertakes by deed to convey an 
indefeasible estate in fee-simple he will not be al- 
lowed to set up against his vendee, or one claim- 
ing under him, a subsequently acquired title. 

2. This is the case even where there are no 
covenants of warranty, if the intention of the 
parties to the deed as gathered from the words 
tiiereof api)ears to be to convey the entire estate 
and not merely the estate which the grantor has 
then therein. 

3. Where two tenants in common execute a 
mortgage and afterwards one of them conveys 
by the deed his share to tlie other, the words of 
the two deeds being apt to express a fee, the 
grantor and mortgagor will not be allowed to set 
up against one claiming through the mortgage a 
title obtained from the land office subsequently 
to the date of the mortgage. 

Motion for judgment non obstante vere- 
dicto. 

Ejectment. On the trial it appeared that 
the land in controversy was pait of a larger 
tract known as the "Mount Holly Iron Works 
Estate," which the Farmers' and Mechanics' 
Bank in 1846 conveyed to KropfP.whowasthe 
plaintiff's gi-antor, and Geisse for $21,000; 
that Kropff and Geisse executed a purchase- 
money mortgage of the said estate to their 
vendor; that in 1848 Kropff obtained a war- 
rant from the land office for the part in dis- 
pute in tlie present ease, as land "unimproved 
and unclaimed by any other person;" subse- 
quently, on October 28, 1848, Kropff conveyed 
^'all his estate, right, title, and property in 
the 'Mount Holly Iron Works Estate,' " de- 
rived by the deed from the Farmers' and 3Ie- 
chanics' Bank, to Geisse; shortly after this 
a judgment was obtained on one of the pur- 
chase-money bonds secured by the mortgage, 
and the land sold by the sheriff, to whose 
vendee the defendants traced their title. The 
court reserved the question whether the plain- 
tiff were not estopped by the acts -of his , 
grantor Kropff from setting up his title, and 

t 

I [Reprinted by permission.] 



subject to this reservation there was a ver- 
dict for the plaintiff, 

John Eyon and Samuel Hepburn, Sr„ for 
plaintiff. 

Samuel Hepburn, Jr., and A. Sydney Biddle 
(with them, J. Rodman Paul), for defendant, 

BUTI^ER, District Judge. The execution 
of the mortgage and the deed to Geisse are 
the acts relied upon to invoke the doctrine 
of estoppel. In Pennsylvania it is well set- 
tled that where one undertakes by deed to 
convey an indefeasible estate in fee-simple, 
he shall not thereafter be allowed to set up 
a subsequently acquired interest against his 
vendee or those claiming under him. The rea- 
son upon which tliis rule rests is obvious. Hav- 
ing induced the vendee to part with his mon- 
ey upon the assurance imported by his act, the 
vendor should not thereafter be allowed to 
deny its ti-uth, but should be treated as ac- 
quiring the outstanding interest for the ven- 
dee's benefit. The rule has its foundation in 
equity, and does not depend upon covenants 
contained in the deed. The avoidance of cir- 
cuity of action has little if anything to do 
with it; and much of the intricate learning 
of the common law found in the older cases, 
respecting estoppel by deed, has become un- 
important, if it ever had a place in the juris- 
prudence of this state. If, by the terms of 
the conveyance, no matter by what name 
called, the vendee is justified in believing that 
the estate conveyed is a fee-simple, indefeasi- 
ble, common justice requires that the vendor 
shall not thereafter be allowed to deny that 
he conveyed such an estate. Chief Justice 
Tilghman, as early as 1816, in McWilliams 
V. Nisly, 2 Serg. & R. 514, says:- "The case 
stands thus: James McWilliams sells and 
conveys land to "which he has no title, and 
afterwards acquires title, can his heirs re- 
cover against his grantee? It appears to me 
that, in such case, they would be estopped by 
their father's act from denying his title; and 
if there were occasion for fuither assm*ance 
equity would compel them to make it." The 
same thing, in effect, is repeated in Brown v. 
McCormick, 6 Watts, 60. In Tyson v. Pass- 
more, 2 Barr [2 Pa. St.] 124, the doctrine was 
again applied. Here the pm'chaser's rights 
depended upon articles of agreement to con- 
vey. Ejectment was brought to enforce spe- 
cific performance. Of course, no covenants 
for title were involved. Nevertheless, an 
after-acquired title to a part of the land, in 
Avhich the defendant had no interest at the 
time of contracting, was held to inure to the 
plaintiff's benefit. Root v. Crock, 7 Barr [7 
Pa. St.] 378; Steiner v. Baughman, 2 Jones 
02 Pa. St.] 106; Clark v. Martin, 13 Wright 
[49 Pa. St.] 299, are to the same effect. These 
cases show that the. application of the doc- 
trine of estoppel by the courts of this state 
depends, not upon covenants in the convey- 
ance, but upon the intention of the parties 
(as gathered from their language) to convey 
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the entire estate in the land; and further 
show that no particular form of expression 
is necessary to indicate this intention. In 
Smith, Lead. Cas. p. 471, Judge Hare, in 
treating of the doctrine as understood and 
applied in this state, says: "In Pennsylvania, 
where covenants of general warranty are 
comparatively unknown, a conveyance is held 
to estop the grantor from setting up any in- 
terest which he may subsequently acquire 
In opposition to his own deed. Hence, while 
some of the decisions have been based on the 
idea that a specific covenant or recital is nec- 
essary to create an estoppel, there are others 
which go farther and talie the ground that 
eveiy grant carries with it, prima facie, a 
presumption that the intention was to confer 
a good title to the land, and preclude the 
grantor from relying on an after-acquired 
title, in derogation of his deed, which must 
prevail, unless there is something special and 
restrictive in the words employed, authorizing 
a narrower interpretation.'* The same learned 
author, when considering the doctrine of es- 
toppel, without special reference to its admin- 
istration by the courts of this state, says: 
"In a number of the more recent decisions it 
has been held that the question is one of in- 
tention; and while a warranty may be re- 
stricted by its own terms, or those of the deed 
in which it is inserted, a deed without war- 
ranty may operate as an estoppel, in order to 
prevent a failure of the purpose with which 
it was executed." The fair result of the 
more recent eases would seem to be that 
whenever the terms of the deed or of the 
covenants it contains show that it was meant 
to convey an absolute and indefeasible title, 
and not merely the interest which the grantor 
had at the time, it will pass every estate and 
interest which may vest in him subsequently, 
whether the warranty be general or special, 
or though it may contain no warranty at all. 
These decisions abandon the technical ground 
taken in the earlier cases, that the estoppel 
grows out of warranty, and rest it on the 
broader basis of giving effect to the intention 
of the parties as expressed in the deed. This 
is the doctrine of the federal courts, as well 
as of the courts of Pennsylvania, in which 
state the land in question is located. In Van 
Rensselaer v. Kearney, 11 How. [52 TJ. S.] 
297, it was held, that "if a deed of convey- 
ance, expressly or by implication, affirms 
that the grantor has and conveys a fee-simple 
in the land, his heirs are estopped from deny- 
ing that he had the estate, and passed it to 
the grantee, and this may appear by any part 
of the deed, or by other writings referred to 
therein." It will be observed that, in this 
case, a tenant for life, merely, conveyed the 
land without any express covenants or re- 
citals whatever. In French v. Spencer, 21 
How. [62 U. S.] 228, it was decided that where 
a grantor expressly or impliedly sets forth 
that he is seised of an estate which he pur- 
ports to convey, he and all claiming in privity 
with him are estopped to deny that he was so 



seised at the time he conveyed. Such we 
understand to be the doctrine of estoppel, as 
applicable to the case before us. As we have 
seen, Kropff and Geisse executed a defeasible 
deed or mortgage of the tract of land known 
as the "Mount Holly Iron Works Estate." 
conveying it to the bank as security for bonds 
given the latter for purchase-money; and 
Kropff, two years later, executed a deed con- 
veying his undivided half part of the tract to 
Geisse. Do these acts estop him from set- 
ting up the title subsequently obtained from 
the state, against the defendant, claiming un- 
der the judgment aftei^vards obtained, and 
the sale thereon? That the language of the 
mortgage, and of the subsequent deed to 
Geisse, aptly describe and purport to convey 
a fee-simple in the land,— in other words, to 
convey the entire propeiiy, free of all claims 
or charges of every kind and from every 
source, is, we believe, clear. The words 
"grant, bargain, and sell" import the con- 
veyance of a fee-simple, indefeasible, with 
special warranty. These words are found in 
the granting clause of each of the instniments 
referred to, and the language of the haben- 
dum in each, "to have and to hold to the 
grantee, his heirs and assigns forever," is con- 
sistent with this import, and inconsistentwith 
any other. That the warranty is special is 
not important, as we have already stated. 
There is no implication from a vendee's ac- 
ceptance of a special warranty that he takes 
the land subject to defects of title, or in- 
cumbrances created by othei-s than his gran- 
tor. It is true, that if he fails to discover an 
existing defect or incumbrance of this de- 
scription, before payment of the purchase- 
money, he may be without means of i-elief. 
But if the discoveiy be made before payment, 
he may set up the defect or incumbrance as 
failure of consideration, and successfully in- 
terpose it to an action for the purchase-mon- 
ey. This is well settled. Steinhauer v. Wit- 
man, 1 Serg. & R. 438; Roland v. Miller, 3 
Watts & S. 393; Murphy v. Richai-dson, 4 
Casey [28 Pa. St.] 292; Lighty v. Shorb, 3 
Pen. & W. 447. It cannot be seriously doubt- 
ed that the parties to each of the instruments 
referred to understood that the lands describ- 
ed were conveyed in fee-simple, free from 
charge or claim of every character. The ref- 
erence to quit-rents and money due the com- 
monwealth, found in old conveyances of the 
title, are deemed immaterial. They did not 
inform, nor tend to inform, the bank or 
Geisse, or the sheriff's vendee, of the continu- 
ed existence of such incumbrances. The ab- 
sence of reference to them in subsequent con- 
veyances was sufficient to justify a conclusion 
that they had been discharged. Kropff's acts 
in conveying as he did were an implied dec- 
laration that no charges or incumbrances exist- 
ed. The case of Skinner v. Shannon [unreport- 
ed], cited by the plaintiff, has no application to 
the facts of this case. There the land was 
conveyed expressly subject to an incum- 
brance; the amount of which, the court says. 
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must be presumed to have been deducted from 
the purcbase-money. The purchaser not only 
had notice of the incumbrance, but agreed to 
assume and pay it 

The plaintiff attaches importance to the fact 
that the sherifiE's sale was not in pursuance 
of scire facias on the mortgage, but was un- 
der a judgment recovered on one of the bonds 
which the mortgage secured. In this, how- 
ever, we cannot agi-ee with him. Under the 
laws of this state the proceeding on the bond, 
and the sale in pursuance of it, discharged 
the mortgage. It was but another method of 
foreclosure; and the sale therefore transfer- 
red to the purchaser precisely what he would 
have taken if the creditor had proceeded by 
scire facias. A different view would deprive 
the creditor of a valuable part of his security. 
The purchaser took, therefore, the same es- 
tate that he would have taken if the mort- 
gage had been an indefeasible deed, executed 
directly to him; and the conseanences to 
Kropff are in all respects the same as if he 
had so executed it But the result is not dif- 
ferent if we look alone to the efCeet of Kropff's 
act in conveying the land to Geisse. The 
title of the sheriff's vendee is, of course, re- 
ferrible to this deed, as well as to the mort- 
gage. This latter deed, also, as we have 
seen, contained an implied assurance to Geisse 
and the sheriff's vendee that Kropff had at 
the time, and that he transferred, an inde- 
feasible title in fee-simple. Judgment for the 
defendant, notwithstanding the verdict. 



Case No. 8,796. 

McGlLIi V. SHEEHEB. 

[1 Cranch. O. 0. 49.] i 

Circuit Court, District of Columbia. Jan. 
Term, 1802. - 

Ple-^disg at Law — Replication Withdrawn — 
DEjruiiUEB Substituted. 
The plaintiff, in slander, may have leave to 
withdraw his general replication and file a general 
demurrer, and the court will give the defendant 
leave to change his plea. 

Leave was given to the plaintiff to with- 
draw his general replication to the defend- 
ant's special justification, and file a general 
demurrer. The defendant had also leave to 
withdraw his plea, and offer another plea by 
Tuesday next. 

[See Case No. 8,797.] 



Case No. 8,797^ 

McGILL V. SHBHEE. 

[1 Cranch. C. C. 62.] i 

Circuit Court, District of Columbia. Jan. 
Term, 1802. 

Costs— Continuance— Attachment. 

If judgment be rendered against the defendant 
in a cause which has been continued at the costs 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



of the defendant the court will not issue an at- 
tachment against the defendant for the costs of 
the continuance. 

Motion for an attachment of contempt 
against the defendant, for not paying the 
costs of a former continuance, the cause hav- 
ing been continued, at October term, at the 
cost of the defendant. The cause had been 
ti'ied at this term, and judgment for the 
plaintiff. Motion overruled. 

[See Case No. 8,790.] 



McGILL (UNITED STATES v.). See Cases 
Nos. 15.676 and 15,677. 



Case No. 8,798. 

In re McGILTON. 

[3 Biss. 144; 7 N. B. R. 294; 29 Leg. Int. 332; 
5 Chi. Leg. News, 1; 20 Pittsb. Leg. J. 29.] i 

Circuit Court, W. D. "Wisconsin. Sept. Term, 
1872. 

Bankbuptot — Sale by Assignee — Judgment 
Lien — Effect of Confirmation — Jtidgment 
Creditor at Sale — Proceedings bt Cred- 
itor. 

1. Where an assignee i>etitions to sell real es- 
tate of the bankrupt, subject to certain specified 
Hens, and it is so ordered, a sale by the assignee 
free from all liens does not devest the lien of a 
previous judgment creditor, no reference having 
been made in either the petition or order to any 
liens other than those specified. 

[Cited in Re Cooper, Case No. 3,190,] 
[Cited m Beall v. Walker, 26 W. Va. 747.] 

2. If the report shows a sale free and clear of 
all incumbrances except those named, a simple 
confirmation by the court is not equivalent to an 
authority, and does not discharge such liens. To 
effect that it must expressly appear that knowl- 
edge of this excess of ptower exercised by the as- 
signee, was brought to the knowledge of the 
court, or that the report was ratified as such. 

3. Presence of judgment creditor at the sale 
by bis counsel, would not estop him, there being 
no authority to seU &ee and dear of his judg- 
ment. 

4. It is competent for the court in bankruptcy 
to authorize a creditor to proceed in the usual 
way to collect his debt, if that course seems best 
for the estate. 

[Cited in Phelps v. Sellick, Case No. 11,079.] 

This was a revisory petition, under the sec- 
ond section of the bankrupt act, filed by Sam- 
uel A. Jewett, a purchaser of real estate at 
assignee's sale, to set aside an order of the 
disti'ict court, authorizing Robert Corbett. a 
previous* judgment creditor of the bankrupts, 
to proceed upon his execution, and satisfy 
his judgment out of the properly sold by the 
assignees to Jewett 

Finches, Lynde & Miller, for petitioner. 

By the rules of construction uniformly 
adopted by the courts, as to conti*acts, stat- 
utes, and orders and decrees, the order of 
sale in this case was the same in its im- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 20 Pittsb. Leg. 
J. 29, contains only a partial report.] 
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port and meaning as if it read subject to 
the incumbrances therein named, and free 
and clear of all other incumbrances. If it 
was not intended to sell free and clear of 
all incumbrances except tliose named, why 
were any named? If the assignees were to 
sell the property subject to incumbrances, 
they had full authority by virtue of the bank- 
nipt law [of 1867 (14 Stat. 517)], without any 
application to the couit. In re JlcClellan 
[Case No. 8-,694];'ln re Mebane [Id. 9,380]; 
Kelly V. Stmnge [Id. 7,670]. It was only nec- 
essary to apply to the court for an order of 
sale where it was sought to sell the propeity 
free and clear of incumbrance, and it was 
for this purpose the application was made to 
the court, and the order of court obtained to 
sell subject to certain incumbrances, 'xne 
mention of these incumbrances in the order 
of sale necessarily negatived all idea that the 
sale was subject to other incumbrances, upon 
the familiar maxim, "Expressio jinius est ex- 
clusio alterius." Allen v. Dykers, 3 Hill, 595; 
Philadelphia, etc., K. Co. v. Howard, 13 How. 
[54 U. S.] 340; Wait v. Wait, 4 Comst. [4 N. 
Y.] 101; ilorey v. Farmers' Loan & Trust 
Co., 14 N. Y. 306; Curtis v. Leavitt, 15 N. Y. 
259; Sill y. Village of Corning, Id. 306; Peo- 
ple V. Draper, Id. 568; Methodist Episcopal 
Church V. Jaques, 3 Johns. Ch. 110; Atkins 
V. Bordman, 20 Pick. 304; Com. v. Kneeland, 
Id. 230; Jordan v. Dennis, 7 Mete, [ilass.] 
591. For what purpose were these incum- 
brances specifically mentioned, unless it was 
intended that the sale should be subject to 
tliose incumbrances alone? It was evidently 
the intention of the assignees in making their 
application to the court, that the real estate 
should be sold subject to the incumbrances 
named, and none other. They so announced 
at the sale, and the property was sold with 
that understanding to the petitioner, who 
paid full value therefor. It is a general prin- 
ciple that the district court is possessed of 
the full jurisdiction of a court of equity, 
over the whole subject-matters which may 
arise in bankruptcy. In re Foster [Case No. 
4,960]. And supposing that the assignees and 
the purchaser were mistaken as to the con- 
struction of the order, the subsequent con- 
firmation of the sale by the court ratified 
the sale and confirmed the title in the pur- 
chaser. The purpose and object of a master 
in chancery, or commissioner or assignee in 
bankruptcy, making a report of their sales 
to the court for confirmation is to inform 
the court of the terms of the sale, and the 
manner in which it was made, that the court 
may ratify it, if correct, and in accordance 
with the decree or order of court; and, if 
not, that the court may refuse to order a 
deed and set the sale aside, and order a re- 
sale in accordance with the original decree. 
The master or trustee is the mere attorney 
of the court, acting under a specially delegat- 
ed authority, and in no case is he authorized 
to do more than to accept an offer or pro- 
posal to contract, which is of no validity un- 



less it be accepted, ratified, and confirmed 
by the court. It is the court itself, for the 
benefit of all interested, therefore, who is the 
vendor in such cases. Anderson v. Foulke, 2 
Har. & G. 353; Blasson v. Railroad Co., 3 
Wall. 170 U. S.] 207. When one purchases 
premises at a master's sale, under the under- 
standing expressed at the time of the sale 
that he was to have a perfect title under the 
decree, or a title free from all incumbrances 
except those stated, and the master's deed 
will not give him such a title, he may be 
discharged from the obligation of his pur- 
chase. Morris v. Mo watt, 2 Paige, 589; Law- 
rence V. Cornell, 4 Johns, Ch. 545; Seaman v. 
Hicks, 8 Paige, 658. Assignees in bankruptcy 
are as much bound as any other description 
of vendors to show a good title to any prop- 
erty they offer for sale in the ordinary man- 
ner. Cooper V. Denne, 1 Yes. Jr. 505, note; 
McDonald v. Hanson, 12 Ves. 278. Where 
they contract to sell an estate generally, 
they are bound as other persons to make a 
title to the inheritance free from incumbran- 
ces. White V. Foljambe, 11 Yes. 337; Pope 
V. Simpson, 5 Yes. 145, and note 1; 2 Sugd. 
Yend. (6 Am. Ed.) 152, 153. These decisions 
are under the English bankrupt law, where 
the court has no such power as under our 
law, to sell free and clear of existing liens, 
and where the assignee is not regarded as 
the officer of the court, and the sale is not 
considered, as with us, a sale by the court. 
But in this case the sale was made by order 
of the court, by the assignees, under the direc- 
tion of the court, and all the facts were report- 
ed to the court, and special mention made of 
the fact that the premises were sold free 
and clear of all incumbrances, except those 
specially mentioned. The district judge, in 
his opinion, says that his attention was not 
called to this clause. But this was not the 
fault of the purchaser. A party who invests 
his money on the faith of an order of court 
should be protected in his investment, and 
it is not incumbent on him to prove that the 
court did what it .was its duty to do— know 
what order it was making. He has a right 
to presume that the court has done right. 
Bennett v. Hamill, 2 Schoales & L: 577. The 
jurisdiction of the district court as a court 
of bankruptcy extends to the collection of all 
the assets of the bankrupt, to the ascertain- 
ment and liquidation of the liens and other 
specific claims thereon, and to the adjust- 
ment of the various priorities and conflicting 
interests of all parties. The liens sought to 
be created against the purchaser are judg- 
ments against the bankrupt. A judgment 
lien on land constitutes no property or right 
in the land itself. A judgment creditor has 
no jus in re, but a mere power to make his 
general lien effectual hy following up the 
steps of the law. Massingill v. Downs, 7 
How. [48 U. S.3 767; Becker v. Morton, 12 
Wall. [79 U. S.] 158; Conrad v. Atlantic Ins. 
Co., 1 Pet. [26 U- S.] 443. In chancery the 
geneial lien of a judgment is controlled byeq- 
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iiity so as to protect the rights of tliose wlio 
are entitled to an equitable interest in the 
lands or in tlie proceeds thereof. Ells v. 
Tousley, 1 Paige, 280; Bnchan v. Sumner, 
2 Barb. Ch. 165. The order to sell subject to 
certain incumbrances is equivalent to an or- 
der that the purchaser pay those incumbran- 
ces out of the purchase money. The court 
has, therefore, applied the full value of the 
property in payment of the prior liens, 
through the purchaser, -who, at least, is en- 
titled to be subrogated to the rights of those 
lien creditors whose liens have been paid. 
An incumbj-ancer has no right to complain 
■when the property on which he has a lien is 
exhausted in the payment of prior liens. iJut 
if the court is of opinion that Corbett is en- 
titled to relief, and should be allowed to sell, 
it should be upon the condition that he will 
iile an offer to bid the premises up to the 
full amount of all liens prior to that judg- 
ment The universal rule is that the party 
applying after confirmation of sale to set 
the same aside (in the absence of fraud) 
must offer to increase the bid. 

John T3. Stillman, for judgment creditor. 

DRUJIMOND, Circuit Judge. The facts 
In this case are, that John McGilton and his 
partners were declared bankrupts by the de- 
cree of the district court. Assignees were 
appointed, and made application to the dis- 
trict court to sell some real estate on which 
were certain liens and incumbrances. The 
petition to the district court set forth the 
character and amount of the incumbrances, 
and asked that they have leave to sell the 
real estate, subject thereto. The disti-ict 
court thereupon made an order authorizing 
the assignees to sell the real estate subject 
to the incumbrances named. No mention 
in that petition was made of the judgment 
of Corbett against the bankrupts, nor any 
other liens than those described in the peti- 
tion, nor did Corbett have any notice of the 
application. 

Samuel A. Jewett was the purchaser at the 
sale. Thereupon a report was made by the 
assignees to the court, setting forth the ap- 
plication, the incumbrances, sale of the 
property, and purchase by Mr. Jewett; also 
declaring in the report that the sale was 
made "free and clear of all other liens and 
incumbrances, except those named." 

The sale was confirmed by the district 
court. The particular order by which the 
sale was confirmed is not set out in the peti- 
tion. The language of the petition is that 
the report of sale was confirmed; but in the 
absence of any evidence of the pai'ticular 
phraseology of the order by which the con- 
firmation was made, the inference must be 
that it was simply an order confirming the 
sale. 

The proceeds of the sale were distributed 
under the order of the court, exclusively in 
defraying the costs and expenses. The in- 
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cumbrances, it should be borne in mind, up- 
on the property, amounted to quite a large 
sum— over twenty thousand dollars, as stat- 
ed in the petition— which of course the pur- 
chaser had to pay in order to get a title to 
the property. 

After these proceedings took place in the 
district court, Robert Corbett made applica- 
tion to the district court to obtain satisfac- 
tion of a judgment which he had against the 
bankrupts, and which he claimed was a lien 
upon their real estate, and asked that it 
should be paid out of money in the hands 
of the assignees, or that he should have sat- 
isfaction out of the property of the bank- 
rupts. After hearing this application, upon 
answer made by the assignees, and by Mr. 
Jewett, the purchaser at the sale, the disti-ict 
court made an order authorizing Corbett to 
proceed by execution, and have his judg- 
ment satisfied against the property. This 
judgment had been recovered in a state 
com-t, against the bankrupts more than six 
months before proceedings in bankruptcy 
were commenced. 

It is this order which the petitioner Jewett 
seeks, under the second section of the bank- 
i-upt law, to set aside, on the ground that the 
sale was made of the property free from all 
incumbrances, and that the purchaser ac- 
quired a good title. 

It will be observed from the statement 
which has been made, that the petition of 
the assignees to the district court simply re- 
quested, and the order of the court directed, 
that the property should be sold subject to 
the liens specified. It made no reference 
whatever to any other liens. It was not 
asked, nor was it authorized, that the prop- 
erty should be sold free and clear from all 
incumbrances other than those named. 
i And when the report was made, it con- 
tained what was not in the petition, nor in 
the order of the court, namely, that it was 
sold free of all incumbrances, except those 
named. That was inserted in the report, 
and, as I think, without authority. 

Now, under such circumstances, it is clear, 
if it be conceded that the district court had 
the right (as to which I give no opinion) to 
effect the sale of the property free and clear 
of all incumbrances, by a simple ratification 
of the language of the report, then it should 
explicitly appear in the order of confirma- 
tion that the report was confirmed, and that 
the sale, which it is alleged the assignees 
made free from all incumbrances except 
those named, was confinned as such, so as 
to show that the court acted upon that part 
of the report, and confirmed the sale by 
making it free and clear from all other in- 
cumbrances. 

That would be indispensably necessaix I 
think, under the circumstances, in order to 
make it binding upon the court, because it 
could be only effectual by a ratification 
brought home to the knowledge of the court 
of this clause in the report of the assignees. 
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They were acting under a power. They 
were bound to follow the instructions of the 
power. If it was sought to be enlarged the 
court ought to have known of that enlarge- 
ment, and ratified and confirmed it as such. 
Now, there is nothing to show, except what 
appears upon the face of the record, that 
this particular part of the report was 
brought to the linowledge of the court, and 
that it ratified that part. On the contrary, 
it is apparent, from the opinion of the dis- 
trict judge in deciding the question, that it 
was not done. 

It is said in the petition that at the sale 
Mr. Corbett was present by his counsel, and 
made no objection. It does not appear what 
action the court took upon this point, or 
whether there was any proof heard before 
the court In other words, it does not ap- 
pear that the district court considered the 
question, or decided that Oorbett, by being 
present through his counsel at the sale, and 
making no objection, was estopped from set- 
ting up a claim under his judgment. And 
therefore this court cannot consider that as 
a question properly before it for revision. 
Concede that were so—that by being present 
at the sale under' certain circumstances, and 
making no objection, he would be estopped— 
it is sufficient to say that if he were present 
at the sale, which is denied by an informal 
answer put in, all that appears is that he 
was present with the knowledge of the au- 
thority which had been given, to sell, sub- 
ject to certain judgments; and Corbett's 
judgment was not named in the list, neither 
in the petition nor in the order of the court, 
nor in the report of the assignees, nor in the 
confii-mation in any way. And the district 
court never had any knowledge, it is fair to 
presume, of this judgment, until the petition 
was filed by Corbett. So that if he was 
present at the sale by his counsel, he was 
present in contemplation of law only with 
knowledge of those facts which were stated 
in the petition of the assignees, and in the 
order of the court. Whether he would be 
bound by an unauthorized statement made 
by the assignees at the sale, might admit of 
serious question. 

We must concede that the bankrupt court 
had control of the propeity, because it was 
a simple lien, and the bankrupts owned the 
property, subject to the lien, and it passed 
to the assignees as the property of the bank- 
rupts, subject to the lien. Still, if valid and 
subsisting, it could not be destroyed so long 
as the property which was bound by it re- 
mained under the control of the assignees, 
iind of the court. Now, in the case as it is 
presented, the court must presume that this 
lien was a valid and subsisting lien, that it 
was not in violation of the bankrupt act, 
and I have no doubt, therefore, that the 
judgment of the district court was right- 
that this party is entitled to have satisfac- 
tion out of the property of the bankrupts. 
It is to be observed that Corbett could not 



proceed upon his judgment without the con- 
sent of the bankrupt court. It is sometimes 
the case that creditors, who have judg- 
ments, proceed to sell the property covered 
by the lien of the judgment, where it has 
passed by law to the assignees; but the 
courts have uniformly held those sales were 
invalid, if made without authority of the 
banki-upt court. If it be admitted the court, 
where there are liens on real property of 
the bankrupt, can order it to be sold free 
from the liens, to marshal the assets and 
pay off the liens, it is equally competent for 
the court to authorize the creditor to pro- 
ceed in the usual way to collect his judg- 
ment, if that course seems best for the es- 
tate. 

The decree, therefore, of the district court 
will be affirmed, without prejudice to the 
right of the assignees to contest the judg- 
ment which Corbett has obtained, if they 
are advised that it can be done as being in 
fraud of the banki*upt act, or otherwise in- 
valid. 

NOTE. As to the power of the court or 
bankruptcy to sell property free from liens, the 
liens being transferred to the funds in coxivt, 
consult, also, In re Stewart [Case No. 13.418]; 
Is re Barrows [Id. 1,057]; In re Schnepf [III. 
12,471]; In re Salmons [Id. 12,268]; Foster 
V. Ames [Id. 4,965]. In which latter case 
the authorities under the act of 1841 [5 Stat. 
440] are examined, and declared applicable to 
the present act. Unless by order of the court, 
the assignee sells subject to any and all lawful 
incumbrances. In re Mebane [Case No. 9,3S01 ■ 
Kelly V. Strange [Id. 7,676]. 



Case 3Sro. 8,799. 

McGINNIS V. CARLTON. 

[Abb. Adm. 570.] i 

District Court, S. D. New York. Nov., 1849. 

ADJiiKALTr Pkactioe— Sum Less tdax Fifty 
Dollars — Costs — Appeal. 

1. Although the libellant. in his libel, claims 
a sum exceeding ?50, yet if upon the hearins lie 
admits that an amount less than that sum is all 
that is due to him, and claims to recover onlv 
such lesser sum, he can recover only summary 
costs on a decree in his favor. 

2. The cause would not be appealable to the 
circuit court in that condition of the demand. 

3. This court does not tax plenary cosVs when 
the sum in dispute does not exceed $50, although 
the proceedings are plenary. 

This was a libel in personam filed by John 
McGinnis, against Henry Carlton. The libel- 
lant, in his libel, advanced a claim for §55. 
On the hearing before the commissioner, to 
whom the cause was referred, the respondent 
claimed a deduction of $10, the propriety of 
which was admitted by the libellant The 
claim, as litigated before the commissioned, 
was thus reduced to $45 only. Upon that 
claim the libellant prevailed. On taxation 
of costs, however, plenaiy costs were taxed 
in his favor, on the ground that the amount 

1 [Reported by Abbott Brothers.] 



[16 Fed. Cas. page 111] 



(Case No. 8,800; McGINNIS 



of his claim, proceeded upon by tlie libel, 
exceeded $50. Tlie respondent now appealed 
from this taxation. 

"W. Newton, for appellant. 
F. C. Bliss, for respondent. 

BETTS, District Judge. I think this case 
was clearly one of summary character. It 
was not appealable to the circuit court Act 
1S03 (2 Stat 244). The matter in dispute 
between the parties was less than §50. Rule 
165 must be construed in subordination to 
the terms of the statute, as its design was 
to operate on those cases which were not 
iippealable under the act. 

The supreme court holds that a plaintifE 
may appeal or bring error, when his suit is 
for an amount above the limited sum, what- 
ever may be the recovery. Gordon v. Ogden, 
3 Pet [28 U. S.] 33. That is justly so, when 
the court adjudge in invitum against his de- 
mand. But it seems to me that all the de- 
terminate character of the libel is taken 
away, if the libellant himself, on the hear- 
ing, admits his claim to be less than $50, al- 
though he ha.s put it nominally above that 
sum in his pleading. It would be sanction- 
ing a measureless abuse to permit parties to 
encumber, with plenary costs, suits for the 
most trifling sums by alleging a demand ex- 
ceeding fitty dollars, when the claim he 
brings before the court as his actual demand 
is below that sum. 

Congress manifestly designed that the de- 
cisions of the district court should be final 
in cases where the disputed matter was only 
^50, and not to aUow appeals on claims ex- 
ceeding originally that sum, but which the 
libellant conceded, on the hearing, had been 
reduced below it by payments before his ac- 
tion was broiight An appeal does not lie 
when the matter in dispute is not $50. 

If the libellant, on the trial, had persisted 
in the demand in his libel of $55, and the 
court had allowed the respondent a charge 
of $10 against the demand, he might, un- 
doubtedly, take the case to the circuit court, 
by appeal, to have that judgment rectified. 
But here, all the proceedings in court show 
that the real demand in dispute was $45 
jilone, and the court cannot be blinded by a 
formality in pleading, to give an advantage 
to the libellant in the matter of costs, which 
the judgment he asked and received, demon- 
strates he is not entitled to. Had the cause 
"been allowed, on the technical frame of the 
libel, to go into the circuit court, it would, 
undoubtedly, be regarded as cognizable there 
only to the end of punishing the libellant by 
the infliction of costs, for Intruding into that 
court a demand only disputable in the court 
Tjelow. 

Congress has appointed no tariff of fees for 
the government of admiralty courts (See note 
to Simpson v. Caulkins [Case No. 12,880]). 
Those tribunals regulate that subject at 
:their discretion. This court directed, by rule 



165, tliat proceedings herein for the recovery 
of matters in dispute, not exceeding $50, 
may be summary; and by rule 176, that in 
causes of that character, the proctor and ad- 
vocate shall not be allowed to tax over $12 
costs. This limitation justly applies, al- 
though the form of procedure be made ple- 
nary, when it is made manifest to the court 
that the action is rightly a summary one. In 
this case the libellant made up and claimed 
a bill of costs for a litigation in a plenary ac- 
tion, and the taxing ofiicer allowed it to him. 
From that taxation the respondent appeals. 
I consider the allowance unauthorized in 
law, and overrule it The bill must be re- 
taxed at $12, the amount limited in a sum- 
mary action. 
Order accordingly. 



Case l^o. 8,800. 

McGINNIS V. The GRAND TURK. 

[9 Pittsb. Leg. J. 257; 4 West Law Month. 80; 
2 Pittsb. Rep. 326.] 

District Court, W. D. Pennsylvania. 1862. 

Seamen's Wages — Shekiff*s Sale — Misors — 

Right op Fatheu to Maintain' Action — Re- 

NDNCiATioN — Watchman — Maritime Liens. 

1. A sheriJQE's sale of a steamboat does not 
discharge the lien of sailors' wages. Otherwise, 
if the wages are due to the owner of the boat 

2. A father may maintain an action, in ad- 
miralty, for the wages of his minor children, hut 
it is a right which maybe renounced or forfeited, 

3. He may renounce it by voluntarily allow- 
ing his cliild to have the exclusive use of the 
fiiiits of his own industry; or he may forfeit 
his right by neglecting to perform those duties 
which are the foundation of that right 

4. A watchman, not during the navigation of 
the vessel, nor when she had cargo on board, 
but exclusively in a home port, at the Marine 
Railway, and when she was laid up for repairs, 
has no lien for his wages. 

[Distinguished in Wishart v. The Jos* Nixon, 
43 Fed. 928.] 

5. This is not maritime service. It is the 
work of a landsman, rather than a sailor. It is 
completed before the voyage is begun, or after 
it is ended. It is, therefore, not a maritime con- 
tract which can be enforced in a court of ad- 
miralty. 

In admiralty. 

Mr. Woods, for libellant 
Mr. 'Barton, for claimant 

McCANDLESS, District Judge. The libel- 
lant, a minor, by his next friend, R. B. Cool, 
sues for wages as a watchman on board the 
steamboat "Grand Turk." of which Wm, Mc- 
Ginnis, his father, was the owner. The inter- 
est of the father was, by a judicial sale and 
subsequent conveyance, vested in Geo. W. 
Coffin, who intervened to resist the payment 

As a genei-al principle, it is not denied, that 
the lien of a sailors' wages is not discharged 
by a sheriff's sale,— Gallatin v. The Pilot 
[Case No. 5,199]; but, it is contended, that 
the son being a minor, the wages were due 
to the father. If this be so, a sale by the 
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sheriff confers all the title which the defend- 
ant in the execution had, and is equivalent 
to his o\s'n deed, with special waiTanty. The 
case would then present this bare propcsition: 
Can a Tendor, for a consideration paid, re- 
tain a lien against property, which he has 
thus sold, and delivei-ed, in the hands of his 
vendee; and that, too, for a debt due by him- 
self to himself? Certainly he cannot, for 
when a chattel is sold and delivered to the 
vendee, the vendor has neither jus in re nor 
ad rem, neither a property in nor a lien on 
the thing sold. Gallatin v. The Pilot [supra]. 

In the present case, this all depends upon 
the relation subsisting between the father and 
the son. As a general proposition, it is un- 
doubtedly true, that the father is entitled to 
the earnings of his childi*en during their mi- 
nority, nor is there any doubt that he may 
maintain a suit in admiralty for then- wages 
earned in maritime service,— Plummer v. 
"Webb [Case No. 11,233]; but this is not, like 
the duties of a parent, a right indissolubly at- 
tached to the paternal relation. It is a right 
which may be either renounced by the father 
or forfeited. He may renounce it, by volun- 
tarily allowing his child to have the exclusive 
use of the fruits of his own industry, and 
he may forfeit his right by neglecting to 
perform those parental duties which are the 
foundation of that right. The Etna [Id. 4,- 
.j42]. The proofs have shown clearly that 
for two years, the father permitted the son 
to hire out, receive his own wages, and to 
have the control of his own actions, and it 
does not appear that this renunciation of the 
parental guardianship w^as attended with any 
results prejudicial to the minor. If the case 
depended upon this point, the libellant would 
be entitled to a decree, for courts of admiral- 
ty will always take care of the interests of 
minors, even against the gi-asping disposition 
of their parents. 

But there is a bar to a recovery here, which 
meets us at the very threshold. This is not 
a maritime contract, which can be enforced 
in a court of admu-alty. The libellant was 
a watchman, not during the navigation of the 
boat, or while she had cargo on board, but 
exclusively in the home port, at the Marine 
Railway, and when she was laid up for re- 
pairs. This was no maritime seivice. It 
was the work of a landsman rather than a 
sailor. It had nothing to do with the navi- 
gation of the vessel, no part of the services be- 
ing rendered while the vessel w^as in motion. 
Like the case of JIcDermott v. The S. G. Ow- 
ens [Case Xo. 8.748], decided by my Brother 
Grier, "the seivices arc performed on a con- 
tract which is neither made at sea nor for 
service to be perfoi-med at sea; both (that is 
the contract and service) were in the port of 
Philadelphia, and within the county of Phil- 
adelphia. The ship was safely moored at 
the wharf, and was in the actual possession 
of the owners; the seivice had no agency in 
bringing her in; he was not carrying freight." 

For these reasons (which are quoted fi'om Gil. 
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Ad. Hep. 3), with others, the court decide that 
a seaman, whose wages have been paid up to 
the termination of the voyage, but who after- 
wards remains on board the vessel moored at 
the wharf, has no claim for services which a 
court of admiralty will enforce. The serv- 
ice pei-formed here by the defendant as 
watchman is in no sense maritime. Like that 
of the "stevedore," "it is completed before the 
voyage is begun, or after it is ended," and 
has none of the characteristics of a maritime 
contract. 
The libel is dismissed, with cost. 



Case No. 8,801. 

McGINNIS T. The PONTIAC. 

[5 McLean, 359; i Newb. 130; 10 West. Law 
J. 174.] 

District Court, D. Ohio. Oct. Term. 1852. 

Admiualtv JuKisDicTioN— Ohio Rivnit— Salvage 

— Tempokary Master — Peril— Escape — 

Cause of Escape— Compensation. 

1. This court has admiralty jurisdiction over 
the Ohio river. 

[Cited in Seven Coal Barges, Case No. 12,677.] 

2. Where a steamboat is in actual peril, and 
one is requested to take diarge of her as master, 
and save her if possible, with no stipulation as 
to time or wages, the fact of actinj; as master, 
not having been so before, will not deprive him of 
the right to claim salvage. 

[Cited in Spencer v. The Charles Avery, Case 
No. 13,232; The Connemara, 108 U. S. 
358, 2 Sup. Ot. 757J 

3. The fact of peril is to be ascertained from 
the circumstances surrounding the boat at the 
time when the salvage service commences, and 
tie fact of escape is not to be taken as proof 
that there was no peril. 

4. The fact that the exertions of the salvor 
did not save lie boat, she being saved by the par- 
ticular manner in which the ice broke up. doi?s 
not deprive him of the merit of a salvor, if he 
encountered the danger, and did all that could 
be done under the circumstances. 

5. There is no fixed rule of compensation. It 
must depend upon the particular circumstances. 
It may be a per centage upon the property saved, 
or a fixed sum to be assessed pro rata upon the 
boat and cargo. In this case the latter course is 
adopted. 

In admiralty. 

T. Walker, for libellant. 

C. D. Coffin and A. Taft, for defendants. 

LEAVITT, Disti-iet Judge. This is a libel 
in personam for salvage, prosecuted by Mi- 
chael N. MeGinnis, against the owners and 
freighters of the steamboat Pontiac No. 2. 
The material facts stated in the libel, oh 
which the claim of salvage is founded are, 
that on the 30th of Januai-y, 1852, the steauj- 
boat Pontiac, with a valuable cargo, bound 
for Cincinnati, in ascending the Ohio river, 
some distance below Louisville, met with a 
gorge of ice, and was in a condition of ex- 
treme peril; that ha zing been deserted by all 
her passengei-s, and many of her officers and 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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c-rew, the libellant, tben a passenger on tlie 
steamboat Sparliawk, also attempting to 
ascend the river, and involved in the same 
gorge, was requested by A. "Warden, the mas- 
ter, and William F. Belser, one of the own- 
ers of the Pontiac, to tate charge of her, and 
try to save her, the said master and owner, 
then being about to leave her; and that the 
libellant did accordingly take charge of her, 
and with the assistance of some of the of- 
ficers and crew, saved her from her immi- 
nent peril, and brought tlie boat and cargo 
safely to Cincinnati. The libellant also avers, 
that upon the arrival of the boat at Cincinnati, 
he consented to the delivery of the freight to 
its several ownere and consignees, but re- 
tained possession of the boat as salvor, till 
the 10th of Februaiy, 1852, when he was 
forcibly expelled from her by one of the own- 
ers, who refused to make him any compensa- 
tion for his services, except his wages as mas- 
ter, for the time he was in command. The 
libellant claims reasonable salvage for assist- 
ance rendered the boat. The answer of the 
o'miers of the boat and of the cargo, after 
setting out the circumstances connected with 
the stoppage of the boat in the gorge of ice, 
denies thatshe was inperil; andavers that the 
libellant was emjjloyed to take charge of the 
boat as master, in the place of Captain War- 
den, then disabled by sickness, and not as 
salvor. The answer also denies that the 
Pontiac was deserted or abandoned at the 
time the libellant took charge of her, and 
alleges that she was well provided with men 
and the means necessary to presei-ve and 
protect her; and, that she sustained no dam- 
age, and proceeded on her way to Cincinnati, 
in charge of the libellant, as master, because 
of the continued ill health of Captain War- 
den, and his inability to resume the com- 
mand; and, that the services of the libellant 
do not entitle him to compensation as salvor. 
It is also set up in the answer, that the 
case made in the libel is not within the 
admiralty jurisdiction of this court. The 
facts requiring notice, prelim inaiy to the 
consideration of the points arising in the 
case, as established by the evidence, may be 
summarily stated as follows: In the after- 
noon of the 30th of January last, the steam- 
boats Ohio, 6. W. Sparhawk, Washington. 
Pontiac No. 2, Milton, and Col. Dickinson, 
in the order here named, were attempting to 
ascend tlie Ohio river, through a narrow open- 
ing or channel made through the ice by two 
boats ahead of them, when the whole body of 
the gorged ice on both sides of this channel, 
before stationaiy, began to move, and in its 
progress entirely shut up the passage through 
which the boats before named were ascend- 
ing; and they became so involved in the ice 
as to render it impossible to move by the aid 
of their machineiy either upward or down- 
ward. The mass of gorged ice, thus set in 
motion, moved a distance of two or three 
hundred yards, when it stopped. By tliis 
moving of the ice, the Ohio, being ahead of 
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all the other boats, was forced down for some 
distance; the Sparhawk, being the next to the 
Ohio, was driven down against the Washing- 
ton; and such was the force of the collision, 
that the latter boat was sunk. The Milton 
was forced against the Col. Dickinson, ma- 
terially injuring the latter; and, at the same 
time, the Pontiac was swimg round, and 
driven stern foremost into a crack or opening 
in- the ice, toward the Indiana shore, where 
she lay when the ice stopped; her bow quar- 
tering a little up the stream, and her stern 
within twenty or thirty yards of the shore. 
Dming this movement of the ice, and from 
the great danger in which all the boats were 
involved, there was mucli alarm and con- 
sternation among the passengei'S and crews, 
which was increased by the cry that the 
wrecked boat— the Washington— was on fire. 
The passengers and some of the oflicers and 
crews of all the boats, except the Ohio, from 
which escape was impossible, from the thin- 
ness of the ice surrounding her, left the boats 
ia the ice and sought safety on shore. The 
gorged ice extended for some distance above 
and below where the boats lay; and, although 
the natui-al thickness of the ice, except near 
the shores, did not exceed six or eight inches, 
yet as the result of the stoppage of the mass 
of descending ice, it was so piled up and 
crowded together, that in some pails of the 
gorge, it was, as estimated by the witnesses, 
ten feet, or even twenty feet thick. After 
the stoppage of the gorge, leaving the Pon- 
tiac in the position before described, by the 
direction of Captain Warden, she was, as far 
as practicable, made secure in her place by a 
line or hawser, passed several times from her 
stem to the shore; and, by his order also, 
the ice immediately below the boat was cut 
away, that she might swing in toward the 
shore when the gorged mass should again 
stai"t The libellant, who had for some years 
been engaged iu steamboat service on the 
river, both as a pilot and master, was a pas- 
senger on the Sparhawk. Some time in the 
afternoon, subsequently to the stoppage of the 
gorge, as before noticed, by the request of 
Captain Warden, and the concuiTence of Wil- 
liam F, Belser, one of the owners of the Pon- 
tiac, and then a passenger on her, the libel- 
lant consented to take charge of her as mas- 
ter, without any agreement as to compensa- 
tion, or the time he was to continue in com- 
mand. Captain Warden and Mr. Belser then 
left the Pontiac, and did not come on board 
again that night. Between six and seven 
o'clock in the evening, the libellant took the 
command of the boat, and was on duty till 
morning, giving thi"Oughout- the night the 
necessary orders, and attending to the usual 
duties of a master. About eleven o'clock in 
the night, from the cracking of the ice above, 
it became cex'tain it would again shortly be in 
motion; and, between tln-ee and four in the 
morning, the gorged mass started and passed 
down without any injury to the Pontiac. In 
the moniing, after relieving her wheel from 
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the ice which was gorged under and upon 
it, the boat proceeded on her course upward, 
iu command of the libellant, and arrived at 
Cincinnati on the 5th of February. 

This general view of the evidence will 
suffice, as opening the way for the considera- 
tion of the points arising in the case. It is 
insisted, in the first place, by the counsel for 
the respondents, that the libellant, as master 
of the Pontiac, has no claim for salvage 
service; having performed no duty that he 
was not bound to perform in virtue of his 
official relation to the boat. There is no 
room to doubt the correctness of the position, 
as a principle of maritime law, that a mas- 
ter, for any ordinary service in saving his 
vessel or cargo, cannot as'^ert a claim for 
salvage. It is well settled, that, "in gen- 
eral, neither the master, nor a passenger, 
seaman, or pilot, is entitled to compensation 
in the way of salvage, for the ordinary as- 
sistance he may have afforded a vessel in dis- 
tress, as it is no more than a duty; for, a 
salvor is a person who, without any par- 
ticular relation to a ship in distress, proffers 
useful service, and renders it, without any 
pre-existing contract, mating the service a 
duty. But a passenger or an officer, acting 
as such, for extraordinary exertions beyond 
the line of his duty, has been deemed en- 
titled to liberal compensation as salvage." 
3 Kent, Comm. 246; 1 Conk. Adm. 274. In 
the case before the court, the evidence af- 
fords no ground for the conclusion, that the 
sei-viees of the libellant were of such an ex- 
traordinary character as to entitle him to 
salvage, if he is to be viewed merely as the 
master of the boat, under the usual circum- 
stances of employment as such. But it 
seems to the court a pertinent inquiry, wheth- 
er under the peculiar circumstances -in which 
the libellant took charge of the Pontiac, he 
is within the scope and reason of the rule 
excluding a master, for ordinary service, 
from setting up a claim for salvage. The 
rule is founded on considerations of public 
policy, and is designed for the protection of 
the great interests of navigation and com- 
merce. The obvious propriety, not to say 
necessity, of providing against temptations 
to place property afloat on the ocean, lakes, 
or rivers, in a situation of peril, for the 
fraudulent purpose of asserting a claim of 
salvage for its protection and safety, led to 
its adoption. It is a rule, therefore, founded 
in good sense; and, in all proper eases, should 
be rigidly observed. But I do not perceive 
its applicability to the case of this libellant. 
He was a passenger on another boat, and 
could have had no agency in bringing the 
Pontiac into the position of danger in which 
it is averred she was placed. He was under 
no obligation to take command of her, or in 
any way to incur any hazard or render any 
aid for her protection or safety. He was re- 
quested to take charge of the boat, with an 
injunction to save her if possible, and with- 
out any stipulation as to wages or compen- 



sation. Do not these circumstances take the 
case out of the operation of the rule referred 
to, excluding a master, in ordinary cases, 
from asserting a claim for salvage service? 
And may not the libellant be fairly regarded 
as one who, within the definition before cited, 
has virtually proffered and rendered useful 
service to a boat in distress, without any 
pre-existing contract making the service a 
duty? So far as motive is concerned, the 
facts do not allow the presumption that the 
libellant would voluntarily incur the respon- 
sibilities and hazard resulting from his tak- 
ing command of the boat, for the trifling pe- 
cuniary remunei-ation he would be entitled to 
as master, at the ordinary rate of wages, for 
the few days that he would be employed as 
such. It is therefore consistent with the 
facts to suppose, that he looked for some 
compensation for his services beyond the 
usual pay of a master. In stating, as the 
result of my examination, that under the 
circumstances of this case, I do not regai-d 
the fact that the libellant was in the position 
of master at the time the service was ren- 
dered, as excluding him from a claim for 
salvage, it is proper I should say, that I 
have reached this conclusion, withoiit the aid 
of any authorities bearing on the point. In 
loolang into the few books on maritime law, 
which are accessible to me, I have found no 
case reported, or principle settled, which di- 
rectly touches the inquiiy here involved. 

The next point made by the counsel for the 
respondent is, that the steamboat Pontiac, 
at the time libellant took charge of her as 
master, and while he was in command, was 
not in such a condition of imminent peril as 
to be a subject of salvage service. It is a 
well settled principle of maritime law, that 
"to warrant a claim of salvage, the danger 
to the property saved must be real and im- 
minent. Mere speculative danger is insuffi- 
cient; but it need not be such that escape 
from it by other means was impossible." 
Talbot V. Seaman. 1 Cranch [5 U. S.] 1; 1 
Pet. Cond. E. 229. 

In looking into the evidence, it is impos- 
sible to resist the conclusion, that the Pontiac 
was in great danger, at the time, and aftt>r 
the libellant took charge of her. Her posi- 
tion after the moving of the ice in the after- 
noon, has been before noticed. She lay with 
her stern toward shore, in a crack or open- 
ing in the Ice; her bow out, with a slight 
angle up stream; her stern being made fast 
to a rock on shore by lines. Several wit- 
nesses — of long experience on the rivex*, and 
familiar with all its perils— say, they con- 
sidered it certain the whole mass of ice in 
the river would be in motion during the 
night. They also state that there was the 
strongest probability, amounting, in the opin- 
ion of some of them to a certainty, that when 
the ice did start, all the boats in the gorge 
would be lost. Some of the witnesses state, 
that the Pontiac, from her position and her 
heavy freight, was in the greatest danger. 
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There was danger— some of the witnesses 
thought it inevitable— that the heavy shore 
ice would press down against the upper side 
of the boat and crush her; or, otherwise, the 
lines with which she was made fast would 
be broken, and she would be carried down 
and wrecked upon Rock Island, a short dis- 
tance below. It appears, too, from the con- 
duct of the passengers on all the boats, that 
they thought there was the most imminent 
danger the boats would be lost during the 
night. All left the boats and went ashore, 
although the night was veiy dark with con- 
stant rain; preferring to encounter the dis- 
comfort of exposure to the inclemencies of 
the weather— some without any shelter, and 
some imperfectly protected by tents— to re- 
maining on the boats. As many of the offi- 
-cers and crews of the boats as were not 
needed for their management, also went on 
shore. Mr. Belser, one of the owners of the 
Pontiae, left her as already stated, with a 
charge to the libellant, in taking command, 
to save the boat if possible. Captain War- 
den also, on account of his feeble health, 
went ashore; giving, as the reason, that re- 
maining on board, in case of accident to the 
boat, he might be obliged to take to the wa- 
ter, which would, as he thought, endanger his 
life, in his then condition of bodily ailment. 
Several witnesses— some of them officers on 
the Pontiae— state, that no pecuniary consid- 
eration would have induced them to stay on 
board during the night. The event so confi- 
dently anticipated in the evening, actually 
liappened during the night The whole mass 
of the gorged ice moved about three o'clock, 
threatening all the boats with destruction. 
But one, however, the Dickinson, was seri- 
ously injured. That the Pontiae was not 
lost was owing to the fact tliat the gorge 
broke first toward the middle of the river, 
and did not carry with it all the heavy shore 
ice above her. 

This summary of the facts in this case 
shows, I think, conclusively, that the danger 
to which the Pontiae was exposed during the 
night referred to, was not merely speculative, 
but real and imminent. It is true, it is not 
proved that but for the service and assist- 
ance of the libellant the boat would not have 
been saved. Yet there can be no doubt that 
his taking the command of her, under the cir- 
■cumstances, involved great personal peril to 
himself; and that without his services, the 
boat and cargo would have been in much 
greater danger of being lost Captaiii Wai-- 
den, very justifiably, under the pressure of 
sickness, left her, as did also Mr. Belser, one 
of the owners. The presence of a master, 
for the proper management and security of 
the boat and cargo during the night, was 
indispensable. And the libellant, in consent- 
ing to take charge of her, in her condition of 
peril, and doing all that could be done for 
her safety, it seems to me, is not only en- 
titled to the credit of courageous and meri- 
torious conduct, but to a compensation, as 



for a salvage service. In 2 U. S. Sup. Dig. 
731, I find the doctrine asserted, that, "in 
all cases where services are rendered in sav- 
ing property in danger of being lost on the 
high seas, or when wrecked or stranded on 
the shore, it is, in the sense of the maritime 
law, a salvage sei-vice." The case referred 
to in the digest is that of The Centurion 
[Case No. 2,554]. I have not been able to 
refer to the reports from which the above 
citation from the digest purports to have 
been taken. If the principle is truly stated 
in the digest, it is certainly broad enough to 
embrace the present as a proper salvage 
claim. In reference to the amount of the 
compensation in salvage cases, there is no 
fixed rule. It is always to be determined 
by the sound discretion of the court In the 
case of The Adventure, 8 Cranch [12 U. S.] 
221, 3 Pet Cond. R. 93, Mr. Justice Johnson, 
in delivering the opinion of the court, says: 
"It (the amount to be allowed) must in eveiy 
case depend upon peculiar circumstances, 
such as peril incurred, labor sustained, value 
decreed, etc., all of which must be estimated 
and weighed by the court that awards the 
salvage." Again: "As far as our inquiries 
have extended, when a proportion of the 
thing saved has been awarded, a half has 
been the maximum, and an eighth the min- 
imum; below that it is usual to adjudge a 
compensation in numero." "The reward 
should be such as not only to afford an ample 
remuneration to the salvor for the risk of 
life and propertj', and for the labor, priva- 
tions, and hardships encountered, but so lib- 
eral as to furnish a sufficient incentive to 
similar exertions by others." 1 Conk. Adm. 
282; The Henry Ewbank [Case No. G,37G]. 
"If the property saved is of great value, or 
if it was in a condition apparently hopeless, 
but for the interposition of the salvoi-s, or 
if the service was undertaken with alacrity, 
and executed with a high degree of skill and 
energy; or if it involved extraordinary peril, 
or required severe and exhausting labor, the 
retribution ought to be proportionally liberal. 
The opposite of either of these circumstances 
ought consequently, to produce the opposite 
effect." 1 Conk. Adm. 285— and the authori- 
ties there cited. But this claim of this libel- 
lant cannot be viewed as of the highest order 
of merit, and as entitling him to a high rate 
of compensation. His conduct was certainly 
praiseworthy, and such as to give him a fair 
claim to remuneration beyond the ordinary 
pay of a master, but there was not the per- 
sonal risk, exposure, hardship, and labor; 
nor is there the certainty that the propertj' 
was saved through his interposition, that will 
justify a large allowance to him as a salvor. 
And it may not be improper here to remark, 
that in salvage claims arising on the western 
rivers, the precedents of courts administer- 
ing the admimlty law on the ocean. In re- 
gard to the amount of compensation, cannot 
be safely adopted. In general, the peril of 
life, in cases of disaster on our rivers, afford- 
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ing a claim for salvage service, is not equal 
to those resulting from disasters on tne 
ocean. 

Upon the whole view of the case, the court 
adopt the suggestion of Mr. Justice Johnson, 
in the case before referred to, and award a 
compensation in numero, to the lihellant, in- 
stead of any fixed per eentage, or proportion 
of the value of the property. And this 
amount is fixed at five hundred dollars, to he 
assessed upon the hoat and the cargo, ac- 
cording to their value at the port of Cincin- 
nati. Upon the question of jui'isdiction, the 
court has only to remark, that the opinion of 
the supreme court at its' last session, in the 
case of The Genesee Chief v. Pitzhugh, 12 
How. [53 U. S.] 443, is regarded as decisive. 
The decision in that ease is authoritative in 
all the courts of the Union. By it the doc- 
trine is settled, "that the admiralty and mari- 
time jurisdiction granted to the federal gov- 
ernment by the constitution of the United 
States is not limited to tide-waters, but ex- 
tends to all public navigable lakes and rivers, 
where commerce is carried on between dif- 
ferent states, or with a foreign nation." 



McGINNIS fUNITED STATES v.). See Case 
No. 15,678. 



Case No. 8,80S. 

McGINKITY v. WHITE et al. 

[3 Dill. 350; 1 1 Cent. Law J. 241.] 

Circuit Court, D. Nebraska. May Term, 1874. 

Removal, op Causes froji State to Fedekal 
Court — Act of July 27, 1866 — Citizenship— 
Amocnt — Removal, bt Part op the Depend- 
ants. 

1. Under the act of July 27, 1866 (14 Stat. 
306), as to the removal of suits from a state 
court into the federal court, it is sufficient, it 
seems, as respects citizenship, that the defendant 
applying for the removal is, at the time of filing 
his petition therefor, a citizen of another state, 
and lie plaintifE a citizen of the state in which 
the suit is brought 

[Cited in Jackson v. Mutual Life Ins. Co., 
Case No. 7,141; McLean v. St. Paul & C. 
Ry. Co., Id. 8,892; Curtin v. Decker, 5 
Fed. 387; Glover v. Shepperd, 15 FeJ. 835. 
Disapproved in La Montagne v. T. W. Har- 
vey Lumher Co.. 44 Fed. 647.] 

2. It is sufficient in such a case that the matter 
in dispute exceeds $500 besides costs at the time 
when the right to the removal accrues and is ai)- 
plied for. 

3. One of several defendants sued as co-part- 
ners may, if the other reauisites exist have the 
cause removed into the federal court so far as 
concerns himself. 

[Cited in Stoinknhl v. York, Case No. 13.356; 
Rawie V. Phelps, Id. 11,588; Goodenough 
V. Warren, Id. 5,534.] 

On motion by the plaintiff [John McGin- 
nity] to remand the cause to the state court 
because it was improperly removed to this 
court. The removal was ordered by the 
state court upon the petition of Francis A. 

1 [Reported by Hon. .John F. Dillon, Circuit 
.Judge, and here reprinted by permission.] 



White, one of the defendants. The record 
shows that the plaintiff commenced his suit 
in the state court, February 28th, 1870, de- 
manding, in his petition, of the defendants, 
five in number, as co-partners, $1,000 for 
work and labor. A summons claiming that 
amount was served. The defendants sepa- 
rately demuiTcd for misjoinder of causes of 
action and parties defendant. On the 1st 
day of April, 1870, the demurrers were sus- 
tained and leave given to the plaintiff to 
amend the petition in forty days. On ilay 
12th, 1870, an amended petition was filed 
against the same persons as co-partners, and 
claiming of them the "sum of §445, with in- 
terest thereon at ten per cent per annum 
from January 21st, 1870, * * * for work 
and labor before that date performed by the 
plaintiff for the said defendants, co-partners 
in business as aforesaid." The original peti- 
tion referred to certain written contracts, but 
the amenued petition does not. On July 22d, 
1870, Francis A. White answered separately, 
traversing the petition, and especially deny- 
ing that he was a co-partner with the other 
defendants, as alleged therein. One of the 
other defendants, G. Frederick White, an- 
swered separately to the same effect. The 
cause was continued, and at the December 
term, 1870, at the instance of the two defend- 
ants last named, the venue was changed to 
another state court, and in that court the 
cause was continued from time to time by 
stipulation until the 11th day of April, 1873. 
when the defendant, Francis A. White, filed 
his petition for its removal to the circuit 
court of the United States for the district of 
Nebraska, and offering surety, etc. The pe- 
tition was under the act of July 27th, 1866, 
and states, inter alia, that "the petitioner, 
Francis A. White, is now, and since the 19th 
day of February, 1873, has been a citizen of 
the state of New Jersey; that the plaintiff is, 
and was at the time of bringing the suit, a 
citizen of Nebraska: that the amount in dis- 
pute exceeds $500, exclusive of costs; that 
all the defendants, except David Everest, are 
citizens of some other state than the state of 
Nebraska (naming the states) ; that there can 
be a final determination of the controversy, 
so far as concerns the petitioner, without the 
presence of the other defendants as parties," 
etc. The petition offers surety, etc., and 
prays the removal of the suit to this court. 
The surety was accepted and an order made 
transferring the cause as prayed. And now 
in this court the plaintiff moves to remand 
the same on two gi'ounds: 1. The amount 
involved does not exceed $500. 2. One of 
several alleged co-pailners made defendants 
is not entitled to remove the cause, whei-e 
some of his co-defendants are citizens of the 
state in which the suit Is brought. 

Stephenson & Hayward, for plaintiff. 

T. M. Marquette, for petitioner for removal. 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 
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DILLON, Circuit Judge. I. Tlie petition 
lor removal was under the act of July 27, 
18G6 (14 Stat. 306). This enactment copies, 
in many respects, section 12 of the judiciary 
act as to the removal of causes into the fed- 
eral courts, but it makes two importsTnt 
changes in that section; first, in authorizing, 
in certain cases, the removal by part of sev- 
ex*al defendants if some are citizens of the 
state where suit is brought, and othei"S are 
aliens or citizens of some other state; sec- 
ond, in extending the time' in which the ap- 
plication for the removal may be made, 
down to the trial or final hearing. But as 
respects the amount in controversy, the lan- 
guage of the judiciary act is retained— "the 
matter in dispute must exceed the sum of 
$500, exclusive of costs." 

In eases like the present the amount in con- 
troversy, for the purpose of the removal, is 
determined by the declaration or petition. In 
this case a demurrer to the original petition 
having been sustained, tlie plaintiff made his 
case by an amended petition filed May 12th, 
1870, in which he claimed to recover ?415 
with ten per cent interest from January 21st. 
1870. This is the only pleading on the rec- 
ord which defendants were bound to answer, 
and is the one upon which the defendant who 
subsequently applied to remove the cause, 
took issue. At the time when this amended 
petition was filed, and at the time when the 
petitioner for the removal of the cause took 
issue upon it, the sum demanded, including 
interest, did not amount to $500, But by con- 
tinuances the cause remained pending in the 
state court until the 14th day of April, 1873. 
Meanwhile, to wit, "on the 19th day of Feb- 
ruary, 1873, the defendant, Francis A. White, 
who was served in Nebraska when the suit 
was originally commenced, became a citizen 
of New Jersey. At the n^tt term of the 
state court thereafter, he applied for the re- 
moval of the suit, and by this time, if inter- 
est on the sum demanded in the amended pe- 
tition be included, the amount was more than 
$500. 

Under these circumstances the question is, 
whether "the matter in dispute exceeded 
$500," within the meaning of act of July 27, 
1866. Under the amendatory act of March 2, 
1867 (14 Stat. 558), Mr. Justice Miller has de- 
termined that a party to a suit who while it 
is pending becomes a bona fide citizen of an- 
other state is entitled, if the other required 
conditions are met, to have the case re- 
moved. Johnson v. Monell [Case No. 7,399]. 
As both acts give the right to apply for the 
removal "at any time before the trial or final 
hearing of the cause," I can see no difference 
in this respect between the act of 1866 and 
the act of 1867, and the reasoning in the case 
cited seems to be aijplicable here, and to 
favor the right of removal. Pending the 
suit in the state court, the defendant has in 
good faith become a non-resident of the state 
of Nebraska and a citizen of another state, 
and it is this which constitutes the substan- 



tial ground upon which the right, under the 
act of 1866, to the removal is based. If, then, 
the right to removal accrues upon the party 
becoming bona fide a non-resident citizen, is 
it not enough that the total amount then 
claimed against him by his adversary ex- 
ceeds the sum of $500? The action being ex- 
contractu, the right to interest follows upon 
establishing the right to the principal sum, 
and may properly be included in determining 
the amount of the matter. in dispute. I con- 
fess to doubts respecting the soundness of 
the foregoing view, but have adopted it be- 
cause it seems to be equally consistent with 
the language of the act and more consistent 
with the reason and purpose of it than the 
opposite conclusion, denying the right to the 
removal on the ground that the amount was 
insuflicient, when, if judgment should then 
be rendered by the state court, it would be 
for a sum greater than that which the act 
adopts as giving the defendant the right to 
the transfer. 

II. This result makes it necessary to con- 
sider the 'other objection made by the plain- 
tiff to the jurisdiction of this court, which is 
that the suit in its nature is not "one in 
which there can be a final determination of 
the controversy," so far as concerns the 
party applying for the removal, "without the 
presence of the other defendants as pai-ties 
to the cause." 

The five defendants are sued as co-pai-t- 
ners, for work and labor, and the separate 
answer of the defendant now before us puts 
in issue two cardinal propositions In the peti- 
tion: 1st. That he was a partner with his- 
co-defendants; and 2nd. That the plaintiff 
is entitled to ■ recover of him the amount 
claimed. 

Under the legislation of congress and of the 
state of Nebraska, the plaintiff could have 
maintained an action against one or more of 
the defendants, and it would have been no 
cause of abatement that all the co-partners 
were not before the court. 

If all the other defendants had failed to an- 
swer, the defendant who applied for the re- 
moval could have answered, as he did, for 
himself, and the issues thus raised would 
have stood for trial. Why can they not be 
tried, as well in the federal as in the state 
court? And when tried, is not the contro- 
versy finally determined, so far as it concerns 
him, as effectually as" if all the defendants 
were in the federal court? 

If the plaintiff establishes that the defend- 
ant was a partner, and that the firm was in- 
debted to him as he alleges, he recovers of 
the defendant and takes his judgment, and 
meanwhile his case proceeds as to the other 
defendants in the state court. And so, if 
the plaintiff fails, the defendant has judg- 
ment in his favor in the federal court, leav- 
ing the plaintiff and the other defendants to 
their litigation in the state court. 

This view of the case encounters the objec- 
tion that it may compel the plaintiff to liti- 
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gate in two courts, but that objection obtains 
in every similar case which falls within the 
act of 1866, for the express purpose of that 
enactment is to give the non-resident defend- 
ant a right to litigate separately in the fed- 
eral court, in eases where his rights can be 
finally determined, which of necessity, as 
well as by the plain letter of the statute, 
leaves the residue of the litigation in the 
state tribunal. Motion denied. 

NOTE. "Final determinaticHi of controversy" 
as to the defendants who apply to remove. Bix- 
by V. Couse [Case No. 1,451]; Field v. Louns- 
dale [Id. 4,769]; (tenants in common). "Final 
hearing or trial." Dart v.McKinney [td. 3,583]; 
Stevenson v. Williams (1873) 19 "Wall. [86 U. 
S.] 572; Waggener v. Cheek [Case No. 17,035]; 
Alcerly v. Vilas [Id. 119]; Boggs v. "Willard [Id. 
1,603]. Where supreme court of state reversed 
and ordered bill to be dismissed— held too late to 
remove under act of 1867. Johnson v. Monell 
[Case No. 7,399]. Voluntary change of resi- 
dence pending suit on right of removal. Sands 
V. Smith [Id. 12,305]. The supreme judicial 
court of Massachusetts holds that, under Act 
March 2, 1867, it is too late to remove after a 
trial has been entered on, although the jury dis- 
agree. Galpin v. CritdUow [112 Mass. 339]. 
But see cases last above cited. 

Act March 2, 1867, is constitutional (Chicago, 
etc., R. Co. V. Whitton, 13 Wall. [80 U. S.] 
270), and does not repeal Act July 27, 1866. 
Fields V. Lamb [Case No. 4,775]. And under 
act of 1867, all the defendants, not merely nom- 
inal, must be entitled to removal. Bixby v. 
Couse [supra]. In this case it is even said that 
"tiiey must unite in the petition for removal, or 
there can be no removal of the suit." See Field 
v. Lounsdale [supra]; and particularly Case of 
Sewing Mach. Cos., 18 Wall. [85 U. S.] 553. 

Under act of 1866, even as amended by act of 
1867, it is not necessary to state "prejudice or 
local influence" in the affidavit, the ground of re- 
moval being citizenship. Field v. Lamb [supra]; 
Allen V. Ryerson [Case No. 235]. 

"Amount in controversy." Interest may be in- 
cluded in determining the amount in controversy. 
Roberts v. Nelson [Case No. 11 907]; King t. 
Wilson [Id. 7,810] (illegal taxes). 

Right of removal depends upon facts as they 
exist when the suit was brought under Act 1789, 
§ 12 [1 Stat. 791. Roberts v. Nelson [supra]. 
And when right is complete it cannot be defeated 
by amendment or other action of the state court. 
Kanouse v. Martin, 15 How. [56 U. S.] 198; 
Ladd V. Tudor [Case No. 7,975]. See Kellogg 
V. Hughes [Id. 7,662]. 



Case No. 8,803. 

McGLINCHY v. UNITED STATES. 

[4 Cliff. 312.] 1 

Circuit Court, D. Maine. Sept Term, 1875. 

Customs Duties— Domestic Goods Brought Bace 

. — CUSTOM-HOUSE DOCUMESTS — PlEADIXG — 

Leave to Amend — Estoppel — Limitatiox of 
Actions— State Statu ie. 

1. Where goods were withdrawn from a Unit- 
ed States bonded warehouse, to avoid the pay- 
ment of the internal revenue tax thereon, ex- 
ported from a domestic port, carried beyond the 
jurisdiction of the United States, and then 
brought back into a domestic port, they are im- 
ported goods, although not actually landed in 
any foreign port or place. 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



2. Applications for leave to amend are gen- 
erally addressed to the discretion of the court, 
and the ruling thereon is not generally the subject 
of exception or a writ of error. 

3. Doaiments from the custom-house to prove 
the withdrawal of goods from a bonded ware- 
house, and their exportation in a certain vessel, 
are prima facie sufficient to sustain an allegation 
in the declaration that such things were done with 
the goods. 

4. Some of the goods removed from the bonded 
warehouse, and then brought back, were seized 
by the United States as goods unlawfully im- 
ported in a certain ship or vessel without hav- 
ing a manifest on board. Held, the record of 
that proceeding, when offered in. evidence, was 
not an estoppel to the right of the plaintiffs to 
recover in this case. 

5. A state statute of limitations cannot have 
the effect to bar a right of action on the part 
of the United States secured to it by act of 
congress. 

6. After suit brought, the time fixed by the 
statute of limitations for an action to be brought 
in, expired, and certain amendments were made 
to the writ after the time limited in the statute. 
Held, that this did not bar the right of action by 
the plaintiffs, where no new cause of action was 
introduced by the amendments, 

[In error to the district court of the United 
States for the district of Maine.] 

This was an action of debt by the United 
States, to recover penalties and duties for cer- 
tain goods unlawfully imported into the 
United States, and bought by the defendant 
[James McGlinchy], knowing that the same 
were so imported. The case was tried in the 
disti-ict court, and a verdict rendered for the 
plaintiffs. [Case unreported.] Exceptions 
were talien, and a writ of eiTor was sued out, 
and the cause removed to this com't. 

Nathan Webb, U. S. Dist. Atty. 
W. L. Putnam, for defendant. 

Before CLIFFORD, Circuit Justice, and 
FOX, District Judge. 

CLIFFORD, Circuit Justice. Persons who 
receive, conceal, or buy goods, wares, or mer- 
chandise, knowing the same to have been 
illegally imported, if the goods are liable to 
seizure by virtue of any act in relation to 
the revenue, shall, on conviction thereof, for- 
feit and pay a sum double the amount or 
value of the goods so received, concealed, or 
purchased. 3 Stat. 781. Distilled spirits were, 
by section 14 of the act of March 2, 1807, 
made subject to a tax of ?2 upon every proof 
gallon, to be paid by the distiller, owner, or 
any person having possession thereof, and 
the same section makes the tax a lien upon 
the spirits distilled, and upon the stills, &c., 
and on the lot or tract of land whereon the 
distillery is situated. 14 Stat. 480. Goods 
once exported, of the growth, product or 
manufacture of the United States, upon which 
no internal revenue tax has been assessed or 
paid, are made subject to a duty equal to the 
tax imposed by the intern.al revenue laws 
iipon such articles, whenever the same are 
reimported into the United States. Id. 330, 
§ 12. Warehouses are provided by law for 
the safe-keeping of distilled spirits, and the 
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provision is that sueli distilled spirits may "be 
stored in sneh warehouses, without the pay- 
ment of the internal revenue tax, upon the 
tei*nis and conditions specified in the act of 
congi'ess. Id. 155. Provision is also made 
that such goods so stored may, in certain 
cases, 1)6 withdra-\vn for exportation without 
the payment of any such internal revenue 
tax; but it Is expressly enacted that if the 
goods are subsequently reimpoited, they shall 
pay a duty equal to the tax imposed by the 
internal revenue laws. Id. 330. Pursuant to 
the provision authorizing distilled liquors to 
be warehoused, ninety-eight barrels of such 
spirits, of the product and manufacture of the 
United States, and subject to the said in- 
ternal revenue tax, were deposited in a bond- 
ed warehouse without having paid the inter- 
nal revenue tax; and the charge is, that the 
spirits so deposited were subsequently with- 
drawn for exportation without the payment 
of the internal revenue tax, and 'that the bar- 
i-els containing the spirits were laden on 
hoard the schooner Adele, at Boston, in the 
district of Massachusetts, and that the same^ 
were duly exported from that port for St 
Pierre, Miqueloii, which is a foreign port or 
place, and that the schooner, with the spirits 
on board, regularly cleared from the port of 
Boston, and sailed froia said port, with the 
spirits on board, for the said foreign port or 
place. Nothing irregular is imputed in those 
proceedings; but the complaint is that the 
said spirits were afterwards clandestinely im- 
ported into the port of Portland, without 
having paid or secured the payment of the 
^ internal revenue tax to which iiie same were 
subject, with intent to defraud the revenue 
of the United States, inasmuch as they were 
secretly and clandestinely landed in the 
night-time, without the permission of any au- 
thorized officer of the customs, whereby the 
said spirits became liable to seizure by virtue 
of the laws in relation to the revenue; and 
the charge against the defendant is, that he 
did receive, conceal, and buy the said spirits, 
then and there well Iinowing that the same 
had then and there been clandestinely and 
illiegally imported as aforesaid, witb the de- 
sign to defraud the revenue, without paying 
or securing the payment of the internal rev- 
enue tax to which the spirits were subject. 
Service was made, and the defendant ap- 
peared and pleaded that he did not owe the 
plaintiffs in manner and form as they had 
alleged in their writ and declai-ation. Issue 
was joined upon that plea, and the defendant 
also filed three special defences: 1. That the 
action is barred by the statute of limitations 
of the United States. 2. That the action is 
barred by the statute of limitations of the 
state. 3. That the plaintiffs are estopped 
from maintaining the action by the record 
and judgment in the case of U. S. v. Twenty- 
one Barrels of Whiskey [Case No. 16,5t3S], pre- 
viously tried in the district court, which 
goods were part of those seized in this case 
as hereinafter referred to. 



Subsequently the parties went to trial, and 
the verdict and judgment were for the plain- 
tifCs. Exceptions were talien Dy the defend- 
ant, and he sued out a writ of error and re- 
moved the cause into this court for revision. 
Testimony was introduced by the plaintiffs, 
showing that one Stanwood and De Long, 
who pretended to own one hundred barrels 
of whiyliey of domestic manufacture, and 
which were then in a bonded warehouse, 
agreed together to withdraw the same from 
the warehouse for exportation, and to reland 
the same within the United States, without 
paying the internal revenue tax; and that 
they, in pursuance of that agreement, with- 
drew from the bonded warehouse ninety- 
eight barrels of the whistey so deposited 
there, without the payment of the said tax 
or duty, and that those identical barrels, with 
their contents, were laden on board the 
schooner Adele, boimd from Boston to St. 
Pierre, Miquelon, being a foreign port or place 
near the island of Newfoundland, and that 
the said schooner cleared from that port, and 
actually sailed from the port of Boston on 
that voyage, with the said ban-els of whistey 
on board. None of these allegations are 
much controverted, and the fui-ther charge 
is, that the schooner, instead of going to the 
port of St Pierre, came to Long Island, in 
Casco Bay, and that she there discharged the 
barrels containing the whiskey, in the night- 
time, without any permit, leaving part of the 
barrels there, and the residue on Portland 
pier. 

Evidence was also introduced by the plain- 
tiffs that Stanwood sold and delivered twen- 
ty-three bai-rels of the whiskey to the de- 
fendant, and that the defendant paid the 
seller for the same, well knowing the whole 
transaction, as more fully set foi-th in the 
declaration and the bill of exceptions. Sat- 
isfactory proof was also introduced by the 
plaintiffs, that the defendant subsequently 
purchased of the same party twenty-seven 
barrels more of the said whiskey, and that 
wl'en he purchased and received the same he 
well knew that the barrels of whiskey so 
purchased were part and parcel of the said 
quantity illegally landed as aforesaid in the 
night-time, without permit. Seasonable ob- 
jection was taken by the defendant to the in- 
troduction of the evidence of the landing of 
the barrels of whiskey, on the ground that 
the whiskey was Jiot shown to have been in 
any foreign port or place, and that such land- 
ing was not an importation within the mean- 
ing of the acts of congress; but the court 
overruled the objection, and the defendant 
excepted, which is the first error assigned by 
the present plaintiff. 

Objection was also taken by the defendant 
to the admissibility of the evidence, because 
the declaration, at that stage of the trial, con- 
tained only one count; but leave was asked 
by the plaintiffs, and was granted by the 
court, to add the two additional counts shown 
in the bill of exceptions, and the defendant 
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excepted to the ruling of the court allowing 
those amendments, which is the second er- 
ror assigned by the defendant. Certified 
copies of the withdrawal and exportation en- 
try, with all the certificates on the same, 
were also offered in evidence by the plain- 
tiffs, to the admission of which the defendant 
also objected, because no rules nor regula- 
tions relative to the withdrawal of merchan- 
dise for exportation from bonded ware- 
houses had been proved or read in evidence, 
and because it had not been proved that the 
whiskey had been lawfully deposited in a 
bonded warehouse, or even been in a con- 
dition to be withdrawn for exportation; but 
the court o-s'erruied the exception and admit- 
ted the evidence, and the defendant excepted, 
which is the third error he, as plaintifE in 
error, assigned in. this case. Duly authenti- 
cated copies of the manifest of the owner, 
and of the outward foreign manifest, were 
also offered in evidence by the plaintiffs, to 
the admission of which the defendant ob- 
jected; but the court overruled the objec- 
tion and admitted the evidence, and the de- 
fendant excepted, which is the fourth error 
assigned. 

Part of the whiskey delivered in Portland 
was afterwards seized on due process un- 
der the laws of the United States, and was 
condemned and forfeited; and the defend- 
ant offered the record of that proceeding in 
evidence, and contended that the record es- 
topped the plaintiffs from maintaining the 
action as set out in his brief statement, but 
the court ruled otherwise, and insti'ucted 
the juiT that the said record is of no effect 
as an estoppel in the suit, to which insti-uc- 
tion the defendant then and there excepted, 
which is the fifth error assigned. Widely 
different views were entertained by the de- 
fendant from those assumed by the plain- 
tiffs, and he insisted that, inasmuch as the 
evidence did not show that the ban*els of 
whiskej'^ had ever been transported to, nor 
unladen in, a foreign port or place, the facts 
proved did not show that the same had been 
illegally imported into the United States, 
even admitting that the whole theory of fact 
assumed by the plaintiffs is otherwise cor- 
rect, and he accordinglj^ requested the eouit 
to instruct the jury that there is no evi- 
dence that the whiskey was illegally im- 
ported into the United States, within the 
meaning of the act of congress upon that 
subject. 3 Stat. 782. He also requested the 
coui-t to instruct the jury that it is incumbent 
upon the plaintiffs to show that a proper ex- 
portation bond was given, and that a regular 
permit was obtained, before it can be held 
that merchandise is exported; and that, the 
plaintiffs not having proved that any such 
bond or permit was given or obtained, the 
action, in this case, cannot be maintained; 
but the court denied both requests, and in- 
structed the jury that the documents from 
the custom-house, and the parol evidence in- 
troduced, if believed, made out a prima facie 



ease that the whiskey had been in a bonded 
warehouse, and that it was withdrawn for 
exportation without further proof that an 
exportation bond and a permit were given 
or obtained; and that if so withdmwn and 
transported from the port of Boston in the 
district of Massachusetts, under a regular 
cleai-anee for St, Pierre, and the same was 
conveyed in the schooner directly to Port- 
land, upon the high seas, out of the jurisdic- 
tion of the United States, such distilled spir- 
its, on being brought back into Portland, aur> 
there landed, became liable to a duty equal to 
the internal revenue tax unpaid upon the spir- 
its, and, being so liable to duty were illegally 
imported, if the duty was unpaid; and that 
the defendant is liable for the double value 
of the whiskey, if he received, concealed, or 
bought the same, knowing it to have been 
illegally imported and liable to seizure, as 
charged in the declaration. Due exception 
was taken b-y the defendant both to the re- 
fusal of the court to instruct the jury as re- 
quested, and to the instructions given, and 
those exceptions constitute the sixth error 
assigned in the record. Evidently the first 
and sixth eiTors assigned present substan- 
tially the same question, which is, ^whether 
such goods exported from a domestic port, 
even if subsequently brought back and 
landed in the United States can. be regarded 
for any purpose as imported goods, unless 
it appears that, subsequently to their ex- 
portation, they were actually landed in some 
foreign port or place. 

Cases may arise in which the theory as- 
sumed by the defendant would perhaps be . 
correct, as where the vessel containing the 
exported goods was obliged to put back for 
repairs in consequence of the unseaworthi- 
ness of the vessel, or where she was com- 
pelled to return by the death or dangerous 
sickness of the officers or seamen, or by war 
or blockade; but where the goods, as in this 
j case, were withdrawn from the bonded ware- 
i house to avoid the payment of the revenue 
I tax to which the same were subject, and 
were exported with the intent to transport 
the same back to a domestic port as the 
means of defrauding the revenue, such a 
theoiy cannot be adopted, especially if it 
appears, as assumed in the instruction given 
to the juiT, that the goods were actually 
exported, under documents regular in form, 
out of the jurisdiction of the United States, 
before the vessel put about, and before the 
goods were brought back and landed in the 
domestic port. Such a rule cannot be sanc- 
tioned, as it would afford absolute protec- 
tion to the worst sort of smuggling, and 
would open the door to innumerable frauds. 
Fraud is directly imputed in the declaration 
and the evidence introduced by the plaintiff's 
warranted the jury in finding that the charge 
of fraud was fully proved; and in that view 
of the facts the court is of the opinion that 
the first and sixth eiTors assigned must be 
overi-uled. 5 Stat. 7o2, § 9. Application for 
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leave to amend is in general addressed to 
tlie discretion of tlie court, and consequently 
the ruling of tlie court is not subject to ex- 
ceptions or to a writ of error, and the court 
is of the opinion that the ruling in that re- 
spect, in this case, falls within the general 
nile, which disposes of the second error as- 
signed. Exception was also taken to the ad- 
missibility of the documents from the cus- 
tom-house to prove the withdiuwal of the 
goods from the bonded warehouse, and their 
exportation in the Adele, as alleged in the 
declaration; but it is so manifest that the 
evidence offei'ed was prima facie sufficient to 
support the allegations of the declai-ation, 
that it does not seem necessaiy to enter into 
much discussion upon the subject. Trans- 
portation bonds are required for the benefit 
of the government, nor can the defendant 
be heard to deny that the goods were regu- 
larly exported, even in a case where none 
such was given, if no other error is shown 
in the proceeding. Belcherral v. Linn, 24 
How. [G5 U. S.] 517. Such a bond ought to 
be required in such a case; but if it was 
omitted, it would not justify the shipper in 
violating other i>ix>visions of the revenue 
laws. Authenticated copies of the manifest 
of the owner, and of the outward foreign 
manifest, were also admitted in evidence; 
and the court is of the opinion that those 
documents were properly admitted, which is 
all that need be said in respect to the fourth 
en'or assigned. 

Part of the whiske3' was seized and con- 
demned, under the laws of the United States, 
as goods unlawfully imported on a certain 
ship or vessel, without having a manifest 
on board, and th& bill of exceptions shows 
that the defendant offered the record of that 
proceeding in evidence, as an estoppel to 
the right of the plaintiff to recover in this 
case; but the district court instructed the 
jury that the record was of no effect as an 
estoppel. Attempt is scarcely made to ques- 
tion the coiTectness of that ruling, and it is 
so obviously free from error that it will be 
sufficient to say that the fifth error assigned 
must also be overruled. Much discussion of 
the question of limitation is unnecessaiy, as 
it does not appear to be conti'overted that the 
original action was commenced in season to 
avoid the bar, even if the court should sus- 
tain the construction of the acts of congress 
in that regard, which is assumed by the 
defendant Nothing need be said in reply to 
the defence that the action is barred by the 
state statute, as it is too clear for argument 
that a state statute cannot have the effect 
to bar a right of action secured to the Unit- 
ed States by^an act of congress. Suppose 
the original action was commencoi in season 
to avoid the bar, still it is insisted by the 
defendant that the bar took effect before tlie 
new counts were filed, and he insists that 
those new counts introduce new causes of 
action, which, having been barred at the 
time the counts were filed, cannot be regard- 



ed as any part of the record. Even if that 
rule be conceded, it would not benefit the 
defendant, as the court is clearly of the opin- 
ion that the counts filed under the leave to 
amend do not introduce new causes of ac- 
tion, and consequently that the rule assum- 
ed by the defendant, even if it be correct, 
which is not admitted, will not entitle the 
defendant to a new ti'ial. Both of the new 
counts were such as the court, in its discre- 
tion, might allow to be filed as amendments, 
and, being such, the ruling of the court, in 
allowing the same, is not the subject of er- 
ror. Three yeai-s next after the penalty or 
forfeiture was incuiTed is the limitation orig- 
inally pi-escribed by the act of congress. 

1 Stat. 696, § 89. By the act of March 26, 
1804, it is provided that any person or per- 
sons guilty of any crime arising under the 
revenue laws of the United States, or in- 
curring any fine or forfeiture by breaches c f 
said laws, may be prosecuted, tried, and 
punished, provided the indictment or in- 
formation be found at any time within five 
years after committing the offence, or in- 
curring the fine or forfeiture, any law or 
provision to the conti-aay notwithstanding. 

2 Stat. 200, § 3. Beyond all doubt the effect 
of that provision was to repeal the prior limi- 
tation, and to extend the right of prosecuting 
the offender to five yeai"S, Exactly the same 
limitation is fixed by the act of February 

.28, 18.39, provided that the person of the of- 
fender, or the property liable for the penalty 
or forfeiture, shall, within the same period, 
be found within the United States, so that 
process may be instituted and served. 5 
Stat. 322, § 4. All these several limitations, 
except that prescribed by the act of Feb. 
28, 1839, are expressly repealed by section 
14 of the act of March 3, 1863; and it is 
clear that the repealing act does not enact 
any substitute provision in their place. 12 
Stat, 741, § 13. No such proviso as that 
found in the act of 1839 is contained in either 
of the prior acts, and it may well be that 
congress intended to repeal the prior limita- 
tions and leave the one contained in the act 
of 1839 in full force, as the latter limita- 
tions would afford a remedy if the accused 
or the guilty propertj' was out of fhe juris- 
diction of the court during the whole period 
of the limitation- Express repeal of the act 
of 1839 is not pretended, nor is the iiupllea- 
tion in that regard so strong PS to lustify 
that conclusion. Wood v. U. S. 16 Vat. [41 
U. S.] 342; U. S. v. Walker, 22 How. [BS U. 
S.] 311. Viewed in any light it is "lear that 
the defence set up in the brief statement 
that the cause of action is barred by the stat- 
ute of limitations of the United States is 
not sustained. U. S. v. Shorey [Case No. 
16,282]. Successful denial of tlie following 
propositions cannot be made: 1. That the 
spirits in question were subject to an in- 
ternal revenue tax. 2. That the spirits were 
deposited in a bonded warehouse without 
the payment of the internal revenue tax to 
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which they were subject. 3. That the spir- 
its were withdrawn from the bonded ware- 
house for exportation and without the pay- 
ment of such tax. 4. That the spirits were 
exported from the port of Boston for the 
purpose of fraudulently relanding the same 
in the United States, as the means of de- 
frauding the public revenue. 5. That the 
spirits were not only exported from the port 
of Boston, but were actually transported out 
of the United States before the schooner, in 
which the casks containing the spirits were, 
actually put back for the pui-pose of reland- 
ing the same, as charged in the declaration. 
Evidence tending to prove these facts was 
ceitainly inti-oduced by the United States, 
and it must be assumed, in considering the 
erroi-s assigned, that all these facts have 
been found by the jury, and if so, it fol- 
lows, in the judgment of the court, that 
there is no error in the record. Judgment 
affirmed. 
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In re McGLYNN. 

[2 Lowell, 127.] i 

District Court, D. Massachusetts. May, 1872. 

Baxkkuptct — Assignees— Objection by Bank- 
uuPT — Holidays. 

1. A bankrupt has a standing iu court to ob- 
ject to the confirmation of assignees of his es- 
tate. 

2. It is not illegal to hold a court of the United 
States on a day appointed by the president of the 
United States, and by the governor of the com- 
uionwealtli, as a day of thanksgiving. 

3. Where a register in bankrupt<^ held a first 
meeting of creditors on llianksgiving Day, and 
no creditor was shown to have been injured 
thereby, and no one opposed the appointment of 
the assignee then chosen and qualified, except the 
bankrupt, and he had neglected to return the 
warrant to the register for a change of day, 
which the register had offered to make, the coiurt 
refused to set aside the proceedings. 

Petition by the banla-upt [James -McGlynn] 
to set aside the appointment of assignees, be- 
cause the first meeting of creditors was held 
on the day appointed by the governor of 
Massachusetts, and recommended by the 
president of the United States, as a day of 
general thanksgiving, alleging that seventeen 
creditors were named in the schedules, to 
whom were owed $3,451, and that only six 
of the creditors attended the meeting, and 
the aggregate of debts proved was §2,154.13; 
that the register was notified before the meet- 
ing was held that it had been called for a 
holiday; and that some creditors failed to at- 
tend by reason of the choice of this day. 
The answer of the assignees admitted that 
the meeting was held on Thanksgiving Day, 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



but denied that any creditor had failed to at- 
tend on that account; and aveiTed that the 
bankrupt had been notified by the register in 
due season before the meeting, that, if he 
would return the warrant for correction, a 
f new appointment should be made; but the 
i bankrupt neglected so to do. At the hear- 
ing, there was no evidence that any creditor 
was dissatisfied with the proceedings, or had 
failed to attend the meeting by reason of its 
being held on Thanksgiving Day. 

S. Thomson, for bankrupt. 

K. M. Morse, Jr., for assignees. 

LOWELL, District Judge. It was made a 
question in argument whether the bankrupt 
has a standing in court to make this appli- 
cation. I think he has. It is in the power 
of hostile assignees to oppress and embarrass 
the bankrupt; and, while the courts have 
very properly held that persons intimate and 
friendly with him might be objectionable on 
that very account, it has not been denied 
that the confirmation of assignees who are 
unreasonably hostile might be opposed by 
the bankrupt himself. He is bound, by the 
statute, under a severe penalty, to give notice 
of any false debt that may be oifered for 
proof; he is, besides, personally interested 
to see that no false debt is proved, because 
the creditors have a voice in his discharge; 
he is interested in the assets in the not un- 
precedented event of a surplus. His connec- 
tion with the settlement of his estate is so 
close that he may object to the appointment 
of an assignee whom he finds imfit, or to have 
been in-egularly choseu. 

The petitioner has not proved that the as- 
signees are unfit or incompetent persons, nor 
that any creditor wishes a change, nor that 
any one was prevented from attending the 
meeting. There is nothing which addresses 
itself to the discretion of the coiu-t under 
section 18 [of the act of 1867 (14 Stat 525)] 
to order a new election. The illegality of 
the meeting is the only point now insisted on. 
That question appears to be settled by the 
ease of The Tangier, 23 How. [64 U. S.] 28, 
and same case, Salmon Falls Manuf 'g Co. v. 
The Tangier [Case No. 12,265], in which it 
was decided that the fast-day appointed in 
Massachusetts was not a dies non for mer- 
chants and ship-owners. I understand that 
case to decide that a mere holiday, whether 
established by usage or by statute, is not 
binding on persons who do not choose to ob- 
serve it, unless work is actually prohibited 
by law, as it is on Sundays. I have not 
found any act of congi-ess, or of the legis- 
lature of the state, which makes work illegal 
or punishable on Thanksgiving Day. The 
courts of Massachusetts are not to be held on 
that day, except for the purpose of entering 
or continuing cases, instructing or discharg- 
ing a jury, receiving a verdict, or adjourning. 
Gen. St. c. 122, § 4. This prohibition does 
not extend, and could not extend, to the 
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courts of the TTnited States, as sucli, tliough, 
by comity, it T\'ouId be likely to govern the 
practice of those courts, as it always has gov- 
erned mine. So the president's proclama- 
tion appears to be rather a recommendation 
than an order. The bankrupt act (section 4S) 
excludes Stmday, Christmas Day, the Fom-th 
of July, and any day appointed by the presi- 
dent as a day of public thanksgiving, from 
the computation of time within which any 
act shall be done under that law, but does 
not of itself make the holding of court on 
those days illegal. I conclude, from this re- 
view of the law, that there was no positive 
irregularity in the meeting. The appoint- 
ment was made by mistake, and the fact was 
first made known to the register by the bank- 
rupt's attorney, after he had issued his war- 
rant and given it to the bankrupt for seiTice; 
and the register thereupon offered to change 
the day, if the warrant should be retm-ned 
to him for that purpose. This was not done; 
and the only person who now objects to the 
proceedings is the bankrupt, who is responsi- 
ble for them. Acquiescence would not make 
them valid, if they were void; but, as the 
question becomes one of disa'etion, and I 
find no creditor objecting, no person asking 
for an adjournment at the time, no imputa- 
tion made in evidence upon the fitness of 
the assignees, and it seems probable that this 
application is intended merely to operate in 
avoidance of a suit which the assignees have 
brought against the bankrupt and his wife 
to set aside a conveyance which is alleged to 
be fraudulent, in which suit I have hereto- 
fore refused to inquire, collaterally, into the 
regularity of the first meeting of a'editors. 
Under these peculiar circumstances, I do not 
think I ought to set aside the choice. Peti- 
tion dismissed. 
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McGOVERN V. HEISSENBUTTEL. 

[8 Ben. 46.] i 

District Court, E. D. New York. Feb., 1875. 

Bill op Ladisg — Demubbage— Reconsigitmekt — 
Usage— Vabtixg Coxtbact. 

1. A cargo of coal, shipped at Schuylkill Ha- 
ven, was brought to New York under a bill of 
ladinjr, which contained these words: "With 
shipper's reconsignment option." It provided al- 
so for the payment of demurrage "if the cargo be 
not received within four working days after no- 
tice of arrival." On the arrival of the boat at 
New York, the master gave notice of her arrival 
to the consignee, who directed him to proceed to 
New Haven and deliver his cargo. The master 
denied the right of the consignee to reconsign him 
to New Haven, and refused to go there; but fif- 
teen days after, he sent the consignee written no- 
tice that he was ready to discharge the coal at 
such place as the shipper should name, according 

1 [Reported by Rohert D. Benedict Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



to the bill of lading; whereupon the consignee in 
writing again directed him to go to New Haven, 
and sent an order for the towage of the boat. 
The master accepted this reconsignment, and his 
boat was towed, at the expense of the consignee, 
to New Haven and back. At New Haven the 
master sought, by retaining his cargo, to compel 
the payment of demurrage for his detention in 
New York, but finally delivered his cargo. His 
boat was detained, up to the time of her return to 
New York, for twenty-sis days beyond the four 
days specified in the bill of lading, and the mas- 
ter brought suit against the consignee to recover 
demurrage for that time. On the trial the de- 
fendant offered evidence that by usage the option 
mentioned in the bill of lading is exercised by the 
consignee as well as by the shipper. Sd(h that 
such usage would be a vai^ng of the written con- 
ti*act and was not admissible in evidence. 

2. The master, by accepting the reconsignment 
of the consignee, waived his right to object; such 
option could only be exercised by tiie shipper. 

3. The master therefore could not recover de- 
murrage for the period while he was refusing to 
go to New Haven, or while going there, or while 
refusing to deliver his cargo at New Haven, and 
the libel must be dismissed. 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellant. 
Goodrich & Wheeler, for respondent. 

BENEDICT, District Judge. This is an ac- 
tion brought by Thomas 3*IcGovern, master of 
the barge Ann Bums, to recover freight and 
demurrage of the consignee of 165 tons of 
coal. The bill of lading, dated at Schuylkill 
Haven, June 24th, 1874, sets forth the ship- 
ment by the Philadelphia & Reading Coal & 
Iron Company, on board the Ann Bums, 
bound for 23d St., East river, N. Y., with 
shipper's reconsignment option, instructions 
at New Brunswick or New York, of a cargo 
of 165 tons of coal, to be delivered in like or- 
der and condition as above received (captain 
to pay no weighing expenses, extra tonnage,* 
or costs of discharging cargo), at the afore- 
said port of New York or port of reconsign- 
ment. danger of navigation excepted, to John 
D. Heissenbuttel, or his assigns, upon payment 
of freight and demun-age as follows: .^1.65 
per ton freight, together with demuri-age as 
follows: If a proper berth for said vessel be 
not procured by the consignees of cargo, and 
cargo be not received from said boat, within 
four working days after notice of arrival, not 
counting day of arrival, the consignees for 
such day or part of a day thereafter (Sun- 
days and legal holidays not excepted)^ shall 
pay the sum of eight dollars for each day. 

The bill of lading also states that it is ex- 
pressly understood that all freight in this bill 
of lading is exclusive of the cost of dischar- 
ging, which must be done by the consignees 
without expense to the boat; also, that the 
captain is to pay no expense for weighing 
and the extra towage, and that the towage ex- 
penses of boats going beyond New York must 
be paid to and fro, from the Delaware & Rar- 
itan Canal Company's towing limit, by the 
consignee. 

Under this bill of lading the coal in question 
was transported to the port of New York, 
and upon arrival there w^as reported to the 
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defendant on the seventh day of July; where- 
upon the master was directed by the defend- 
ant to proceed to New Haven and deliver his 
cargo there to E. Barnes & Co. The master 
denied the right of the consignee to re-consign 
him to New Haven, and refused at first to 
go there. Afterward, on the 22d day of Ju- 
ly, he addressed the defendant a written no- 
tice that he was ready to discharge the coal 
at such place as the shipper may name, ac- 
cording to the terms of the hill of lading. 
To this notice the defendant replied upon the 
same day as follows: "In response to your 
letter I have again sent towage order to the 
Eastern Transportation Company, to tow you 
to New Haven, where you were originally 
ordered. Report to Barnes & Co., New Ha- 
ven, for unloading." 

The master accepted the reconsignment, and 
allowed his vessel to be towed at the expense 
of the defendant to New Haven, and having 
there discharged his cargo, was then towed 
back to New York at the expense of the con- j 
signee, where he arrived on the 6th day of 
August, having consumed beyond the four 
days allowed by the bill of lading in the dis- 
charge of the cargo, a period of 26 days dat- 
ing from the day of his arrival in New York. 

He now claims to recover demurrage for 
these days, of the defendant, upon the ground 
that under the bill of lading the consignee 
had no right to re-consign the cargo. Upon 
the pai't of the defendants testimony is of- 
fered to show that, by usage of the trade, the 
option mentioned in the bill of lading of this 
cargo is exercised as well by the consignee as 
by the shipper. I doubt the competency of 
such evidence. It seems to me to vary the 
plain language of the bill of lading. The 
*bill of lading gives an option to the shipper, 
but gives no option to the consignee. To en- 
large by parol evidence the language of the 
biE of lading so as to include the consignee 
as well as the shipper, would vary the con- 
tract in an important particular. But this 
question becomes unimportant in this case 
by reason of the fact proved, that the libel- 
lant waived his right to object to the recon- 
signment made by the consignee, by accepting 
and obeying the instructions of the consignee 
to deliver the cargo in New Haven. The ac- 
ceptance of the direction of the defendant to 
go to New Haven after the notice sent him of 
July 22nd was a clear abandonment of the 
position originally taken, and entitled the de- 
fendant to suppose that the master intended 
to acknowledge his right to reconsign the car- 
go to New Haven. 

In view of such an interpretation of the con- 
tract put upon it by the parties at the time, 
it would be unjust now to hold the defendant 
liable to pay extra compensation, in the way 
of demm-rage, for the canying of the coal 
to New Haven, or to pay for the detention 
of the vessel while her master was in a pos- 
ture of refusing to acknowledge a right on 
the part of the defendant which he after- 
wards admitted. 



If bound by this contract to go to New Ha- 
ven, upon being so directed by the defendant, 
the libellant should have gone when firet di- 
rected. If not so bound, his duty was to dis- 
charge his cargo at New York, after notice 
to the consignee, and hold it for his freight. 
Nor can he recover for the delay which arose 
in New Haven, for the boat could have been 
discharged there without any delay if he had 
not sought by holding his cargo to force pay- 
ment of the demurrage which he claimed to 
have been incurred in New York. The libel 
must accordingly be dismissed with costs. 
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McGOWAN v. CALDWELL. 

[1 Cx-anch, 0. 0. 481.] i 

Circuit Court, District of Columbia. June 
Term. 180S. 

PiEADiXG AT Law — Geseual Performance — Re- 

JOIKDEU — E.\;CUSG FOR XOT PERFORMING — DE- 
CREE A VlNCCLO MaTKIMOXII — ARTICLES FOR AL- 
IMONY. 

1. After a plea of general performance, a re- 
joinder statmg aD excuse for not performing is 
bad. 

2. A decree for a divorce a vinculo, and declar- 
ing that the articles entered into previously for 
alimony should remain in force, is no bar to an 
action upon a bond given to perform those arti- 
cles. 

[This was an action at law by McGowan 
against Timothy Caldwell.] 

Debt on bond for performance of covenants 
for separate maintenance of the defendant's 
wife. Plea, genex-al performance. Replica- 
tion, non-payment of annuity. Rejoinder, di- 
vorce, and decree for alimony in Vermont. 
General demuri-er and joinder. 

Mr. Jones and Mr. F. S. Key, for defend- 
ant, contended that the bond is made void by 
the decree, although he admits that the cov- 
enants remain in for^ e. When a person gets 
a security of a higher nature it merges the 
lower security. It is the same as if a judg- 
Tnent had been recovered on the bond. The 
court of Vermont has decreed the execution 
of the articles; but nothing is said of the 
bond. The divorce a vinculo matrimonii dis- 
solves all the relation of husband and wife, 
and all the obligations of that relation. It 
dissolves not only the primary obligations, 
but all obligations or contracts founded upon 
such primary obligations. If the court had 
decreed a less alimony, or that a smaller 
sum should be allowed, the bond would have 
been void. So if a larger sum had been al- 
lowed. The court in Vermont, decreed that 
in lieu of all other alimony, the articles 
should remain in force as if the decree of 
divorce had not been made. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Jlr. Law and Sir. Morsell, in reply. The 
court in Vermont could not annul tlie bond, 
and discharge the surety. Smith v. Buchan- 
an, 1 East, 11. McGowan, the trustee, did 
not get a higher security. It is not a decree 
enforcing the articles. The covenants are 
not void; .the consideration has not failed; 
the consideration was not marriage, but sep- 
aration. The dissolution of the marriage does 
not dissolve agi-eements and contracts of the 
pai-ties grounded not on the marriage but on 
the separation. The decree says that the 
covenants should not lose their efEect. The 
court in Yermont, did not intend to discharge 
the covenants,, or the bond given to secure 
their performance. 

TEQiJ COURT (nem. con.) adjudged the re- 
joinder to be bad; not only as a departure 
from the plea, but as bad in substance, the 
bond not being affected by the decree. 
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McGOWAN V. CHARTER OAK LIFE INS. 

CO. 

[4 Am. Law Rec. 559.] 

Circuit Court, N. D. Ohio. 1876. 

Life Ixsuraxcb — Foufeitoke by Nox-Pa sjient 
OP PuEJiiDJis — Waiver by General 
Agent— Notice. 
[1. The acceptance by a general agent of over- 
due premiums after the irolicy has become void 
for want of timely payment tiiereof, operates as 
a waiver of the forfdture, when the insured has 
no notice of limitations upon such agent's powers, 
although in fact they are limited by secret in- 
structions forbidding him to receive such premi- 
ums.] 

[2. Where the original policy and ail renewal, 
certificates thereof have upon them clauses noti- 
fying the insured that the agent has no authority 
to receive past-due premiums, and that an at- 
tempt to do so would not be binding upon the 
company, this operates as notice to "Khe insured; 
and any payments of overdue premiums will not 
revive the policy, unlessi known to, and ac- 
quiesced in by, lie company.] 

[3. Where the agent receives the amount of 
ppst-due premiums, and merely holds the money 
imtil he can write to the main office and get the 
renewal certificate with instructions, not accept- 
ing or intending to accept the premium as paid 
until the requirements of the company are com- 
plied with, and thereafter, on the failure of the 
assured to fulfill such requirements, retunis the 
money to him, this will not operate as a waiver, 
even if the agent has full authority.] 

[This was an action by Sarah K. McGow- 
an against the Charter Oak Life Insiu*ance 
Company to recover the amount of a policy 
on the life of her deceased husband, ^Vil- 
liam McGowan.] 

William McGowan, of Steubenville, Ohio, 
the husband of the plaintiff, had a policy 
upon his life in the defendant company to 
the amount of §2,000, which was taken out 
in 1866. The premium was payable annual- 
ly on the first day of June. The premium 
due June" 1st, 1868, was not paid until June 
2Sth, 1868, and upon that date was received 
by the agent of the defendant, without a 
health certificate. The premium due June 



1st, 1873, was not paid when due, and the 
general agent of the defendant wrote to ilc- 
Gowan, July 9th, 1873, asking him if he 
desired to renew his policy. McGowan made 
no reply until August 28th, 1873, when he 
mailed to the general agent, who lived at 
Marietta, Ohio, the amount of his premium 
by New York di-aft The draft arxived at 
Slarietta on September 1st, 1873, during 
the absence of the general agent from town, 
but a clerk in his office acknowledged the 
receipt of the draft by letter of same date, 
saying he wrote merely to acknowledge the 
receipt, and that when the general agent re- 
turned a proper renewal receipt would be 
forwarded. The general agent did not re- 
tui-n until September 5th, 1873, at which 
time he took the di-aft and deposited it to 
his own private account in bank. Mean- 
while, on September 1st, 1873, William Mc- 
Gowan had died. The general agent, not 
aware of this fact, sent to the home office of 
the defendant company, to have McGowan's 
renewal receipt forwarded to him, it having 
been returned to the home office in July, 
upon failure of jNIcGowan to pay his pi'e- 
mium. The home office forwarded the re- 
ceipt to the general agent, with instruc- 
tion's not to deliver it till McGowan furnished 
satisfactory evidence of good health. There- 
upon the general agent, still ignoi'ant of the 
fact of McGowan's death, wrote to McGow- 
an enclosing a health certificate for him to 
sign and retm'n, when his renewal receipt 
would be sent him. Hearing nothing from 
this letter on the 1st of October, 1873, the 
general agent wrote again to McGowan, 
enclosing the premium sent by him in Au- 
gust To this letter the plaintiff replied, re- 
fusing to receive back the money, except as 
a credit upon the amoimt due under the 
policy, and demanding payment of the policy, 
which the defendant refused. 

Spencer & McCurdy and Mr. Steubenville, 
for plaintiff. 

Willey, Terrell & Sherman and Mr. Cleve- 
land, for defendants. 

WELKER, District Judge, charged the 
jury: 1st. That the policy of insurance, was 
the contract between the parties by which 
their rights were to be governed; and that the 
policy providing that a failure to pay the 
premium on the day when it became due 
would render the policy void, the failm'e to 
pay the premium due Jime 1st, 1873, ter- 
minated the policy; but, 2d. That this pro- 
vision of the policy might be waived by the 
company; and if waived, and the premium 
was received after due by one having au- 
thority, this would revive the policy; and 
that, in the absence of any notice to the in- 
sured to the contrary, the insured had a . 
right to infer that the general agent of the 
company had authority to waive non-pay- 
ment of the premium, and by receiving it 
after due, to renew the policy, and such act 
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as between the company and the insured 
would bind the company, notwithstanding 
the secret instructions to the agent forbade 
him to exercise such authority; but, 3d. 
That if at the bottom of the policy, and also 
on the back thereof, as well as on all re- 
newal receipts given to the insured since 
his policy began, there were clauses notify- 
ing him that the agent of the company had 
no authority to receive premiums after due, 
and that an attempt to do so would not be 
binding upon the company, such clauses 
were notices to the insured of the limitations 
of the authority of the agent in respect of 
receiving premiums, and being notice to the 
insured, no payment bj' him of an overdue 
premium would revive the policy unless 
known and notified by the company. 4th. 
That if the agent simply held the amount 
of the premium until he could write to the 
home office and get the renewal receipt and 
insti-uctions, not accepting or intending to 
accept the premium as paid until the re- 
quirements of the company were complied 
with, and on failure of LIcGowan to comply 
with such requirements, the agent returned 
the premium. This would not be such an 
acceptance of the premium as would bind 
fche defendant, even had the agent the fullest 
authority. 

Under these insti-uctions the jury returned 
a verdict for the defendant company. 



Case Ko. 8,808. 

In re McGRATH et al. 

[5 Ben. 183; i 5 N. B. R. 254.] 

District Court, S. D. New York. June 3, 1871. 

Baxkrdptoy — Rent of Phemises while in Pos- 
session OF Makshal. 

At the commencement of the bankruptcy pro- 
ceedings, the bankrupts were occupying premises 
under a lease. The marshal, under tlie warrant, 
took possession of the bankrupt's goods on such 
premises, and they remained there in possession 
of the marshal till the appointment of the as- 
signee. Held, that, on the facts of the case, the 
owner of the premises was not entitled to be paid 
out of the fund, for such occupation. 

[Cited in Re Hamburger, Case No. 5,975; In 

re Ives, Id. 7,116.] 
[See Bailey v. Loeb, Case No. 739.] 

The bankrupts in this case [William B. Mc- 
Grath and George B. Hunt] were occupying 
premises under a lease, at the time of their 
bankruptcy. When the warrant was issued 
to the marshal, he took possession, on Octo- 
ber 15th, 1870, of the bankrupt's premises 
and goods, and remained in possession till 
December 13th, when he sun-endered them 
to the assignee, who removed the goods from 
the premises, and gave up possession of the 
premises on the 1st of January, 1871. The 
landlord thereupon applied to the register 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



for an order that a reasonable sum be allow- 
ed to him for the rent of the premises dur- 
ing that period. The testimony of the land- 
lord was as follows: "From the 1st of Jan- 
uary, 1871, I let the premises at the rent of 
$3,500 a year. If I had had possession be- 
fore, I could have rented the premises. An 
offer of $3,000 rent was made before the as- 
signee wa~ appointed. If I had had possession 
of the premises on the loth of October, I 
have no doubt I could have rented them for 
$3,000 within a week. I understand the 
goods were, very soon after the 15th of Oc- 
tober, placed in four or five boxes. These 
boxes, with a little furniture, was all that was 
in the premises. They were kept by the mar- 
shal to store these boxes and furniture in, 
up to the time the assignee took possession. 
At that time I had let the premises at $3,- 
500, possession to be taken on the 1st of 
January. The possession of the assignee, 
therefore, from the 13th of December to the 
1st of January, did no harm, so far as rent 
is concerned. Had application been made to 
me when the marshal took possession, to 
store these boxes and furniture elsewhere, 
I should at once have stored them for a nom- 
inal sum, or, perhaps, for nothing, for tho 
sake of getting possession of the premises 
and letting them to other parties." 

By I. T. WILLIAMS, Register: 

[I, the undersigned register, to whom this 
ease is referred, respectfully certify and re- 
port that a claim of Joseph Lee against the 
said estate has been submitted to me by the 
respective parties. Upon an application of 
the said Lee for an order that a reasonable 
sum be allowed him from said fund for rent 
of the premises owned by him and hereto- 
fore let to and occupied by said bankrupts 
up to the time of their banki-uptcy, to wit: 
the premises numbered sixty-four and sixty- 
six Lispenai'd street, in this city, at a rent of 
five thousand five hundred dollars per an- 
num. After the bankruptcy, on the fifteenth 
of October, eighteen hundred and seventy, 
the marshal took possession of the goods and 
premises in question, and held them until 
tlie fifteenth of December following, when he 
suiTendered to the assignee. It is veiy clear 
from the testimony, that the landlord is en- 
titled to rent at and after the rate of tln-ee 
thousand dollars a year, that being the sum 
at which he could have rented it during these 
two months during the period the marshal so 
held it, which rent amoimts to about five 
hundred dollars. I cannot think, under the 
subjoined testimony, that the estate is liable 
for that sum. The assignee was present in 
person and stated that he could not change 
the facts as sworn to by Mr. Lee, and it was 
submitted to my decision by both parties. I 
am unwilling to make the decision indicated 
above without first submitting the case to the 
court for instructions as I may do jinder the 
decision of Judge Cadwalader, in the case of 
In re Sherwood [Case No. 12,774]. If the court 
think my views above expressed are correct, 
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I shall deny tlie application of the landlord 
and leave him to his remedy at la-w.] 2 

BLATCHFORD, District Judge. The reg- 
ister is correct in his conclusion. On the tes- 
timony, the landlord ought to have applied 
to this court immediately after the marshal 
took possession of the goods and premises, to 
have the goods and furniture removed and 
the premises vacated by the marshal. Such 
motion would have been granted. If he had 
an oppoiinnity to rent the premises, he should 
so have represented to this court 



Case K^o. 8,809. 

M'GRATH V. The CANDALERO. 

[Bee, 60.] 1 

District Court, D. South Carolina. Oct. 24, 
1794. 

ADMIRALTr— ILI/EGAL SeIZUKE— DAMAGES. 

Restitution of a vessel and cargo, illegally 
seized and carried into a French port, was de- 
creed h^ the admiralty there. This court sustain- 
ed a suit for consequential damages. 
[Cited in The Martha Anne, Case No. 9,146; 
New Jersey Steam Nav. Co. v. Merchants' 
Bank, 6 How. (47 U. S.) 432; Mendell v. 
The aiartin White, Case No. 9,419.] 

[This was a libel by M'Grath against the 
sloop Candalero and Henri Hervieux for 
damages for the illegal seizure of the schoon- 
er Polly and her cargo.] 

The claimant in this case has produced no 
evidence, nor attempted to controvert that 
of the actor. The latter has proved that he 
is a native and citizen of the United States, 
and sole owner of an American schooner 
called the Polly. That on the 5th day of 
July last this vessel cleared regularly from 
this poll, with a cargo, bound to the island 
of Providence, having on board all neces- 
sary papers. That the cargo was wholly 
neutral, and so expressed in the clearance, 
which enumerated eveiy article; and that 
there was nothing contraband on board. 
That the Polly, commanded by Noah Wright, 
and having the actor on board, passed the 
bar of Charleston on her intended voyage, 
in company with a private armed vessel of 
war called the Narbonnoise, fitted under the 
authority of the French republic, and com- 
manded by the claimant. That they pro- 
ceeded together at sea about nine leagues, 
and then, on the afternoon of the same day, 
the said privateer took possession of the 
Polly, took out the owner, captain and crew, 
except one man, and carried the vessel to 
Port-de-Paix in St. Domingo, as prize. That 
the cleaitince and other necessary documents 
were produced, but entirely disregarded. 
Upon their arrival at Port-de-Paix, an exam- 
iuation took place in the office of admiralty, 
And a decree was passed ordering imme- 



2 [From 5 N. B. R. 254.] 

1 [Reported by Hon. Thomas Bee, Distric* 
Judge.] 



diate restitution of the vessel and such 
parts of the cargo as belonged to M'Grath, 
and a sale of the rest, (which also belonged 
to American citizens) with a deposit of the 
money, until the owners shoiild prove their 
right to the same. 

It appeal's that before redelivery of the 
schooner to her owner she had been run 
ashore in a gale of wind, and received so 
much damage that she was sold for 600 dol- 
lars; much less than her previous value. 
And, there being no market for the owners' 
part of the cargo, he left it in the hands of 
the captoi"s, and brings this suit for com- 
pensation for the loss he has sustained: 1st 
By being carried to a distant port instead of 
that to which he was bound, and where his 
cargo would have sold to great advantage. 
2d. By the damage done to his vessel, which 
he was compelled to sell at a vei*y low rate, 
for want of funds to repair her. 3d. By spo- 
liation of all his cabin and other stores. 4th. 
By being taken out of his own vessel, and 
confined for sixteen days on board the pri- 
vateer, oth. By the derangement of his af- 
fairs, having been kept out of business since 
August last 

The claim for damages is founded on the 
law of nations, and on the 22d, 23d, 24th, 
2oth, and 27th articles of the treaty with 
France. 

The only justification set up by the claim- 
ant is 1st His right, by virtue of his com- 
mission to board and search all vessels at 
sea. 2d. That an adjudication having taken 
place in the court of the power to whom the 
captor belonged, this court cannot inquire 
into the grounds of such decree, but must 
give full faith and credit to the same; and 
that if the party has been injured he must 
apply for relief to the executive power of 
these states. 

The 27th article of the treaty with France 
regulates the mode of proceeding of their 
vessels of war and privateers, which, in the 
present instance was wholly disregarded. 
Hervieux first enticed this schooner to fol- 
low him to sea by an offer to pilot her over 
the bar, as she had no pilot on board. As 
soon as she had proceeded above a marine 
league from the coast she was pursued by 
the privateer, and two shots fired at her; 
the lieutenant then boarded her with five 
others, all ai'med, carried the captain and 
papers on board the privateer, and sent a 
prizemaster and' crew on board the pnze. 
Hervieux, on examining the papers, acknowl- 
edged their validity, but said that he would 
cany the vessel into a French port where 
provisions were wanted, rather than suffer 
her to proceed to an English one. This was 
done without the slightest pretext, and in 
wanton violation of the treaty; for even if 
she had had contraband goods on board, 
more than the captor could have received on 
board his vessel, the 13th article of that 
treaty provides that, this being the nearest 
port, the Polly should have been brought in 
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here, Tvliere a proper and speedy remedy 
would have been afforded. 

As to the right of this court to inquire into 
the adjudication that took place at Port-de- 
Paix, I am ready to declare that I should not 
do so with any view to controvert such adju- 
dication; for the sentence of an admiralty 
court duly constituted must receive full cred- 
it in foreign countries. But I am called up- 
on to suppoi-t that decree. The case from 
lid. Raym. 935, is good law, and it is there 
said by Lord Holt that the sentence of a 
civil law court in a foreign realm should be 
executed in England by a court of the same 
nature, and proceeding according to the 
same law. Had a suit for damages been 
dismissed at Port-de-Paix, it might have 
been a question whether this suit should be 
sustained. But as the illegality of the seiz- 
ure was pronounced there, as the action is 
transitory, and tlie actor has chosen to seek 
for compensation in this court, I must say 
that his suit is properly brought I think 
the libel relevant, and fully proved, and 
shall, therefore, proceed to inquire into the 
(l^^antum of damages. The principles laid 
down in Lecaux and Eden (Doug. 575) apply 
here. Guided by them, and having fully in- 
quired into the loss of time and property, 
and considered the impi'isonment on boai*d 
the privateer, I adjudge and decree that the 
claimant pay to the actor 1984 dollai-s, with 
costs of suit, and that the privateer remain 
under attachment till the same be paid. 

Loss on vessel 200 

Loss of stores , 274 

Corn, worth at Providence 510 

Detention of captain and crew and conse- 
quent loss 1000 

Dollars 1984 

[Subsequently this cause came before the 
court on a motion to review, but the motion was 
refused. Case No. 8.810.] 



Case No. 8,810. 

SI'GRATH V. CANDALERO. 

[Bee, 64.] i 

District Court, D. South Carolina. Xov. 10, 
1794. 

Pkactice in Admiralty— ToiiTS—ATTACUM EXT is 

Rem — Motion to Review — Erkoii on 

Face of Record. 

1. Admiralty courts have jurisdiction to pro- 
ceed by attachment in rem, for torts. 

[Cited in The Bremena v. Card, 38 Fed. 145.] 

2. Motion to review a decree must fail after 
writ of error lodged; and if the exceptitfns to 
the jurisdiction might have been taken before the 
decree passed. Otherwise, if error appear on 
the face of the record, or if new matter be dis- 
covered. 

[Cited in The New England, Case No. 10,151.] 

1 [Reported by Hon, Thomas Bee, District 
.Judge.] 



[This was a libel by M'Grath against tlie 
sloop Candalero and Henri Hervieux for dam- 
ages for the illegal seizure of the schooner 
Polly and her cargo. The com-t decided in 
favor of libelant (Case No. 8,809), and the 
cause is now heard on a motion to review and 
to discharge the propei-ty attached.] 

BEE, District Judge. Out of this motion 
two points arise for discussion. 1st. Whether 
this court has jurisdiction to proceed, by at- 
tadmient, for torts. 23. AYhether, even if 
tiiey liave not, exceptions to the jurisdiction 
are not now too late. 

By the 9th section of the judiciary act tliis 
court has exclusive original cognizance of all 
civil causes of admiralty, and maritime juris- 
diction. At common law, an action will lie 
for seizing, stopping or taking a ship upon 
the high sea. Le Caux and Eden. Our state 
coui-ts might, therefore, have exercised such 
jurisdiction; but the act of congre-ss vests it 
exclusively in this court, in the first in- 
stance. If, then, the present motion suc- 
ceeds, there would be a right without a rem- 
edy. It is not denied that attachment will 
lie' in matters of debt or contract. "Why not 
in cases of tort? If an alien sue here for a 
tort under the law of nations or a treaty of 
the United States, against a citizen of the 
United States, the suit will be sustained. 
Shall it be otherwise, where the alien is the 
offender, and one of our citizens tlie party 
complaining? The object of the attachment is 
to secure redress out of the property of the 
party, when you cannot get at his person. If 
he comes in time, and gives securitj', his prop- 
erty may be discharged. In short, I can see 
no reason for granting what is sought by this 
motion, and many for refusing it. Even if 
it .were a new question, I should think it one 
of the cases in which a good judge would 
choose "ampliare jurisdictionem." 

The second point is, whether after decree, 
and writ of eiTor lodged, this application is 
not too late. I think it is. The parties them- 
selves proposed to lodge this money as se- 
curity, subject to the order of the court. At 
any rate it would have been liable, after the 
decree had passed. Even under the old prac- 
tice of stipulation, body and goods were in- 
eluded. And if Hervieux were in custody on 
capias to fulfil the decree, he could have de- 
rived no benefit under the state law of in- 
solvency, by which torts are excepted. It is 
laid down in Yin. Abr. tit. "Chancery" (Z.) 
par. IS, that "foi-getfulness or negligence of 
parties is no foundation for a bill of review." 
"ilatters which might have been put in is- 
sue in the original cause, shall never be ex- 
amined on bill of review. Bill of review is 
allowed only on errors apparent upon the 
face of the record, or on new matter discov- 
ered since the decree." Gilb. Eq. 184. 
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Case Wo. 8,811. 

M'GRBGOR V. INSUKANOE CO. OF 
PENNSYLVANIA. 

p. Wash. 0. O. 39.] i 

Circuit Conrt, D. Pennsylvania, April Term, 
1803. 

Makin'e Insurance— Freight— Cdstom— Terms 
OF Policy. 

1. The allesea custom, in Philadelphia, to 
Btrike off one-third of the gross freight, for char- 
ges, and to pay two-thirds only to the assured, 
in a policy on freight, where a total loss has oc- 
curx'ed, is unreasonable, and is in direct opposi- 
tion to the terms of the policy. 

[Cited in Randall v. Smith, 63 Me. 107.] 

2. Quere, if such an alleged custom were gen- 
erally known by those interested in its operation, 
what would have been its operation? 

3. The rules of law in relation to the proof, 
and nature of customs. 

[Cited in Folsom v. Merchants' Mut. Mar. Ins. 
Co., 38 Me. 421.] 

Covenant upon a policy of insurance on 
12,000 dollars, for the freight of the Hercules 
from New-York to Hamburg. She was lost 
near the port of her destination, and the car- 
go, except a few articles, totally perished. 
The insurance company, upon notice of the 
misfortune, adjusted the loss according to 
the following account, and offered to pay the 
balance, which the plaintiff refused. 

Statement of the Account- 
Amount of freight, as per freight 

list produced by assured. §11,659 98 

Deduct one-third 3,8S6 66 

7,773 32 
Premium to cover at 5 per cent., 2 
per cent, in case of loss, and ^ per 
cent commissions for effecting in- 
surance on ?8,403 58 630 26 

8,403 58 
The sum insured by the company 
was 12,000 00 

Over-insured 3,596 42 

Insurance company are 

liable for total loss on. $8,403 58 
2 per cent as usual. . . • 168 07 

3,235 51 

And for return premium 
on 93,598 42, over-in- 
sured, at 5 per cent. . . 5 179 82 
% per cent as customary 17 98 

161 84 



8,397 35 



There will also be a deduction from the 
above for such proportion of the freight as 
the insured received on goods saved. 

Mr. Levy, for plaintiff, having added the 



1 [Originally published from the MSS. of Hon, 
Bu^rod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
Bupervision of Richard Peters, Jr., Esq.] 
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primage to the freight list, demanded the ag- 
gregate amount, insisting that provisions for 
the crew were a charge upon the ship, and 
that wages were not earned when the ship 
did not arrive, and conseciuently could not be 
charged to the freight. 

The defendants' counsel, to justify the 
statement which they had made, and by 
which they were willing to settle; called a 
number of witnesses, who were or had been 
insurers in Philadelphia, or wlio had been 
employed in the adjustment of losses; who 
stated, the uniform and invariable practice 
of the offices in Philadelphia, as well as of 
the private underwriters, had been for many 
yeai-s past, in the case of a total loss of 
freight insured in an open policy; to strike 
off from the freight list one-third of the 
amount, to cover the wages, provisions, and 
other charges upon the freight, and to add 
the premium to cover at five per cent and 
two per cent.; in other words, that two- 
thirds of the freight list formed (according 
to uniform usage in Philadelphia for twenty 
or thirty years back, and as far back as the 
witnesses could remember) the nett freight, 
and was considered as the interest really in- 
suiuble. The adjusting clerk in the insur- 
ance company stated, that where no loss hap- 
pened, the company would at any time, upon 
demand, return the premium upon one-third 
of the freight list, though he recollected but 
one instance where it was done, or had been 
demanded. One witness said that he had been 
concerned in procuring insurances, as well as. 
in underwriting at Lloyd's Coffee-House, in 
London, for ten years, and that the custom 
there was the same. The plaintiff lived in 
New- York, when this policy was effected for 
him by JMr. Taylor of Philadelphia. Taylor 
stated, that he never had heard of such a 
rule being established; that being desired at 
the office to give his orders for the insurance, 
he gave them in the words of his principal. 
Some of the witnesses stated, that they had 
very frequently advised those who applied to 
insure, to value their policies instead of hav- 
ing them open, 

Mr. Rawle, to show that the construction 
of policies is controlled by usage, cited Park^ 
Ins. 30, 44, 58, 60. That nett freight is what 
remains after wages, provisions, and other 
expenses, are deducted. He cited 1 Abb. 
Shipp. 228; 1 Magen, Ins. 52; Wesk. Ins. 
244; Marsh. Ins. 329, 467, 571, 627. 

Mr. Levy contended that the cases cited, 
are as to the usage of a particular trade, 
which is not like this case. He cited Park, 
Ins. 104, 

"WASHINGTON, Circuit Justice (charging 
jury). Customs acquire the force of law, be- 
cause, as they must be ancient, uniform, and 
reasonable, they must have been generally 
received, known, and approved. The custom 
of merchants is founded on general consent 
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and usage practised amongst merchants; 
and may or ought to be known by all wlio 
enter into negotiations within the influence 
of this law. The usage of a particular ti-ade, 
is supposed to be known by those who en- 
gage in that trade; it is or ought to be equal- 
ly well known by the person who insures 
against the risks incident to that trade, as to 
the person engaging in it But that which 
is called a usage, in this case, is nothing more 
than a rule established by a particular class 
of men, to control a contract entered into by 
them with others, not privy nor consenting to 
the rule; and who are and can be under no 
legal obligation to know of its existence. It 
is a law governing this species of contract, 
different from the general law upon the sub- 
ject, and varying the general rules of evi- 
dence. I will not say, that if both parties 
consented, the assured might not bind him- 
self to agree to such a mode of adjustment; 
or that if the assured knew of the rule, and 
that it was uniform, he would not be bound 
by it under an implied consent. But I hold 
it necessary, that notice to the assured of 
such a rule should be proved, or the evidence 
should be such that the jury might fairly pre- 
sume it. The rule in this case is in direct 
hostility with the plain meaning of the con- 
tract, and is intended to make it speak a lan- 
guage totally different from the obvious im- 
port of the words. The policy obliges the 
company to pay the value of the nett freight, 
and the rule excuses them from this obliga- 
tion, upon their paying two-thirds of the 
gross freight. The face of the contract, so 
far from leading the assured to make in- 
quiries respecting this rule, is calculated to 
deceive the party into a conti-ary belief. The 
rule is unequal and unreasonable, because the 
same deduction being made whether the voy- 
age be long or short, the indemnity, in two 
eases exactly alike, except as to the length of 
the voyage, might be complete in one case, 
and fall veiT short of it in the other. If the 
assured always knew that the rule of the 
office was not to insure more than two-thirds 
of the nett freight, he might make it a val- 
ued policy, or cover the residue in some oth- 
er office. The introduction of a very few 
words into the policy, would remove all in- 
convenience, by expressing the interest in- 
tended to be covered. That the rule is very 
little known, even by those who have been 
insured, is clear from the evidence of the ad- 
justing clerk; who can furnish but one in- 
stance of a return premium upon the one- 
third not covered, where the vessel went 
safe; and yet it is scarcely to be supposed, 
that if the rule had been generally known, 
similar returns would not always have been 
demanded. Upon the whole, I think the 
plaintiff is entitled to recover one-third of 
the nett freight, which the jury would ad- 
Just 

In conformity with this charge, the jury found 
a verdict for 11,804 dollars. 



Case No. 8,813. 

McGEEW et al. v. Tlie jMELNOTTE. 

[1 Bond, 453.] i 

District Court, S. D. Ohio. June Term, ISGl. 

Collision— Boat Asteks — Right of Way — Com- 
PETEXT Watch. 

1. A boat astern attempting to pass one that is 
ahead, is held to stricter vigilance and greater 
precaution than are required of the latter. 

2. The hoat ahead is under no obligation to 
give way or to change her course to facilitato 
the passage of the boat which is astern, and tliu 
latter, having a choice of the time and place to 
pass, incurs all the risk of the attempt. 

3. This principle applies with great force and 
stringency when the boat making the attempt to 
pass is lightly laden and easily controlled, and 
the other is moved with difficulty. 

4. To entitle the libellanta to indemnity for 
their loss, they must not only show that their ad- 
versary is in fault, but that in the management 
of their hoat there was no material error to which 
the collision can be charged. 

5. The absence of a competent and vigilant 
watch, constantly employed to assist and advise 
the pilot in his duty, is prima facie evidence of 
fault in the boat thus deficient. 

[Cited in The Ancon, Case No. 348.] 

[Libel for damages by Robert McGrew and 
others against the steamboat Melnotte.] 

Lincoln, Smith & Wamock, for libellants. 
Dodd & Huston, for claimants. 

OPINION OP THE COURT. This is a 
libel in rem against the steamboat Melnotte, 
in which damages are claimed for a collision 
with a coal barge in tow of the steamboat 
Hornet. The libel is in the usual form, aver- 
ring that the loss and injury sustained were 
occasioned by the sole fault of the Melnotte. 
The answer takes issue on this allegation, 
and charges that the collision was caused 
wholly by the faulty management of the 
Hornet. The depositions of a number of wit- 
nesses have been taken by the parties to 
sustain the theory of the collision insisted on 
by each; and, as usual in such cases, the evi- 
dence on some essential points is in direct 
conflict. I have carefully considered the evi- 
dence, but do not propose to analyze it crit- 
ically in stating my views. While this con- 
flict in the statements of the witnesses un- 
avoidably involves the facts in some tineer- 
tainty, the conclusion I have reached seems 
to be well sustained by the preponderance of 
the testimony offered by the libellants, as 
fortified by the fair presumptions and prob- 
abilities of the case. The collision tooli place 
about eleven o'clock in the night of April 2(>, 
18G0, on the Ohio river, just below the vil- 
lage of Newport, on the Ohio side. The Hoi-- 
net is a stem-wheel steamboat, then em- 
ployed as a tow-boat in the transportation 
of coal from Pittsburg to Cincinnati. At the 
time of the collision she was descending the 
river with seven heavily laden barges, five 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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of which were near the bow, and two directly 
in the rear of the five, on either side of the 
"boat. It is not controverted that the Hornet 
was properly equipped and manned as a tow- 
hoat, and had the proper signal-lights, in 
good condition, at the time, and also that 
there was a light placed in the forward part 
of each of the front or wing barges. The 
Melnotte is a passenger boat of considerable 
power and speed, and, at the time of the col- 
lision, was also descending the river. A 
short distance above the village of Newport, 
she was astern of the Hornet, and attempt- 
■ed to pass that boat, on the Ohio or starboard 
side, nearly opposite the village. The Hor- 
net, with her barges, being about one hun- 
dred feet in width, was descending near the 
middle of the river, probably a little nearer 
the Virginia than the Ohio shore, and in the 
usual place for a down boat. The river at 
that point is not less than four hundred 
yards wide, and at the time was in a good 
stage for navigation, there being at least 
twelve feet of water in the entire width of 
the river. It appears that just below New- 
port there is a projection of rocks on the Vir- 
ginia side, extending out some twenty-five 
yards, and nearly opposite these rocks, on 
the Ohio side, there is a deposit of logs and 
snags reaching out some thirty or forty 
yards from the shore, leaving still a naviga- 
ble width of more than three hundred yards. 
There appears to have been nothing to hin- 
der the Melnotte from passing down on the 
larboard or Virginia side of the Hornet, if 
her pilot had decided to take that side. In 
passing the Hornet, a little below Newport, 
and nearly opposite the rocks on the Virginia 
side, and the logs and snags on the Ohio 
side, the larboard side of the Melnotte came 
in contact with the starboard wing barge of 
the Hornet with such force as to crush in the 
planks, and cause it to take water rapidly, 
and, shortly after, to sink. This suit is pros- 
ecuted to recover compensation for the in- 
jury to the barge, the coal lost as the result 
of its sinlcing, and for the delay and expense 
resulting from the collision. 

The theory of the libellants, on which they 
claim a decree in their favor, is that the 
Hornet with her cumbrous tow was at the 
point of the collision, in her right place, near 
the middle of the river, and pointing straight 
down the stream; and that the Melnotte, in 
passing, suddenly veered from a straight 
course toward the Hornet, and as a conse- 
c[uence of this erroneous movement, was 
brought in contact with the barge. On the 
other hand, the respondents set up in their 
answer, and insist that the evidence proves, 
that the Melnotte was in her right place, 
pointed straight down the river, and that 
the collision was caused by the improper di- 
vergence of the Hornet from her line of navi- 
gation toward the Ohio shore. It is proper 
to notice here that this is not the ordinary 
case of a collision between two boats passing 
in opposite directions. Both were ' descend- 



ing the river. And it was the undoubted 
right of the Melnotte, being a fast passenger 
boat, to get ahead of the tow-boat. But the 
law is well settled, that a boat astern at- 
tempting to pass one that is ahead, is held 
to stricter vigilance and greater precaution 
than are required of the latter. The boat 
ahead is under no obligation to give way, or 
to change her course, to facilitate the passage 
of the boat which is astern. And the latter, 
having a choice of the time and place to pass, 
incurs all the risk of the attempt, and unless 
the forward boat is guilty of a clear error 
of navigation, will be responsible for all the 
consequences of such an attempt. The Gov- 
ernor tOase No. 5,645]. This principle ap- 
plies with greater force and stringency to 
a case like the present, where the boat mak- 
ing the attempt to pass is lightly laden, and 
easily controlled, and the other, from its 
cumbrous attachments, is moved with diffi- 
culty, and requires a good deal of time to 
effect a change of course. I am not to be un- 
derstood, in referring to this principle, as as- 
serting or intimating that the Hornet is not 
responsible for any fault of navigation which 
may be clearly established by the proofs, 
leading to the collision which occurred. It 
is noticed solely as justifying a more rigid 
rale of accountability as applicable to the 
Slelnotte than applies to the Hornet. For, if 
from any cause there was difficulty or danger 
in passing, it was incumbent on tlxe Melnotte 
to have stopped, and to have waited for a 
more favorable opportunity to effect her pur- 
pose. 

I proceed to notice, very briefly, the general 
bearing and aspect of the evidence on the 
question, to which of these boats is the fault 
attributable, by which the libellants have 
suffered loss. It is a familiar principle of the 
maritime law, that to entitle them to indem- 
nity for the whole of their loss, they must 
not only show that their adversary is in fault, 
but that in the management of their boat 
there was no material error, to which the col- 
lision can be charged. To sustain their claim, 
the evidence of the master and pilot on watch 
at the time of the collision, and of one of the 
crew stationed as a watch on the barges, has 
been introduced. They swear that the Hor- 
net was in the proper place of a descending 
boat, pointed straight down the river, and 
that the Melnotte, just before the collision, 
veered from her com-se toward the Hornet, 
and struck the wing barge, as already no- 
ticed. The phase of the occurrence thus pre- 
sented by these witnesses, leaves no doubt 
as to which boat was in fault And, if they 
are entitled to credit, there can be no hesita- 
tion in the conclusion that the respondent^ 
boat was guilty of a palpable error, quite suf- 
ficient to charge upon her the responsibility 
for the damage which has been sustained. - 
But the respondents have introduced the dep- 
ositions of the pilot and carpenter of the 
Melnotte, and other pei-sons who were on the 
boat at the time, to prove that there was no 
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divergence from her proper line of naviga- 
tion, and tliat the collision is wholly due to 
a change in the coui-se of the Hornet, by 
which she was turned from her straight 
course downward, to the Ohio shore, and thus 
her starboard wing barge was brought in 
contact with the Melnotte. 

Upon these contradictory views of the facts, 
the question for decision is upon the prepon- 
derance of the evidence. And, really, I can 
see no sufficient ground forthe rejection of the 
testimony of the witnesses for the libellants 
as untrue or incredible. These witnesses were 
in the most favorable position to know the 
exact course and position of the Hornet be- 
fore and when the collision occurred. They 
are before the court without any impeach- 
ment of their moiul characters, and so far 
as the court can know, have testified with 
fairness and candor. It would reguire the 
most satisfactory oppc^ing evidence, to justi- 
fy the court in repudiating their testimony. 
Now, it is true, that they are conti-adicted by" 
the pilot of the Melnotte, and others on that 
boat. The pilot swears positively that his 
boat was heading straight down the liver 
when the collision occurred, and the other 
witnesses for the respondents state it as their 
belief and opinion that such was her course. 
It is to be remarked, however, in regard to 
all these witnesses, that they seem not to 
have been apprised of the proximity of the 
two boats, until they were within some 
twelve or fifteen feet of each other. The col- 
lision occurred almost instantaneously after, 
and it is not strange that, from the darkness 
of the night, and the excitement of the oc- 
casion, they should have mistaken the posi- 
tion of the boats, at the moment of, and im- 
mediately after the collision. But if there is 
any ground for a doubt, arising from the con- 
flicting statements of the witnesses as to the 
facts connected with the collision, it is re- 
moved by the strong probabilities of the 
case. These directly sustain the theory of 
the collision, as claimed by the libellants. It 
Is stated both by their witnesses and those 
testifying for the respondents, that very short- 
ly before the collision, the Hornet was in her 
proper place, and pointed straight down the 
river. The respondents insist that she sud- 
denly changed her course, and veered toward 
the Ohio side, and thus struck the Melnotte. 
But she could have had no possible object or 
motive in such a change of course; and it is 
exceedingly improbable, that with seven coal 
boats in tow, rendering it difficult to change 
her position from side to side, she should 
have diverged from the course she was pur- 
suing. Besides, it is doubtful, if from the 
time she is conceded to have been in her 
right com*se, to the time of the collision, she 
could have changed her line of navigation 
so far as to have been in the position de- 
scribed by the respondent's witnesses, when 
the collision occurred. Such a movement 
could not have been made but with great dif- 
ficulty and a considerable lapse of time. The 



probabilities, I think, ai'e strongly in favor 
of the conclusion, that from the darkness of 
the night, or some other cause, the pilot of the 
Melnotte was apprehensive of running on the 
logs or snags along the Ohio shore, and to 
avoid this suddenly turned his boat toward 
the Virginia side, and thus struck the barge 
of the Hoi-net 

There is another fact which may properly 
be adverted to, as bearing on the question of 
fault. It is clear from the evidence that the 
Melnotte had no sufficient lookout, preceding 
and at the time of the collision. The master, 
whose watch it was, was sick and not on du- 
ty, and there was no one on the deck as a 
lookout, but the carpenter of the boat. It 
was no part of his duty to act in that capaci- 
ty, nor is thei-e any evidence that he was at 
all qualified for the duty. It has been often 
held by the supreme court of the United 
States, that on boats navigating the western 
watei-s, a competent and vigilant watch should 
be constantly employed to assist and advise 
the pilot in his duties; and that the absence 
of such a watch is prima facie evidence of 
fault in the boat thus deficient. [The Genesee 
Chief V. Mtzhugh]12 How. [53 U. S.j 459; 
[Ward V. Chamberlain] 21 How. [62 U. S.] 
570; [Haney v. Baltimore Steam Packet Co.] 
23 How. [64 U. S.] 203. If, in the case be- 
foi*e the couit, the question of fault was left 
in doubt, by reason of the conflict in the tes- 
timony as to the circumstances of the col- 
lision, the want of a competent and sufficient 
watch on the Melnotte furnishes legal pre- 
sumption that she was .in the wrong. I am 
clear, therefore, in the opinion, that the Mel- 
notte must be held responsible for the injui-y 
which has resulted from the collision, and 
accordingly decree against her for damages. 
These wiU embrace the value of the coal lost, 
the cost of repairing the barge, and the ex- 
penses of the steamboat duxiug the time she 
was delayed, with intei"est from the time of 
the collision. The evidence on these points 
seems to be full and clear, and the decree 
win he for the sum proved, on the basis in- 
dicated. 



Case ]Sro. 8,813. 

In re McGUIRB. 

[8 Ben. 452.] i 

District Court, S. D. New York. Jane, 1876. 

Baskrdptcy — Proof op Debt— Reinstatixg 
Judgment — Sukplus op Estate, 

1. K. recovered judgment against McG., issued 
execution and collected the amount of the judg- 
ment, McG. being afterwards put into bankrupt- 
cy, his assignee brought an action against K. and 
recovered back from him tlie amount he had col- 
lected under his judgment. K. thereafter filed 
a proof of debt against the estate in bankruptcy, 
oil the judgment, which was objected to by tlie 
assignee. It appeared that fhe assignee had 
enough money in his hands to pay all the other 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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creditors in full and leave a surplus. Held, that 
the proof of debt filed by K. might stand as 
against the objection of the assignee. 

2. The effect of the recovery of the judgment ■ 
by the assignee against K., was to reinstate K. s 
judgment as against McG., and K, would be en- 
titled to the surplus, to the amount of his judg- 
ment, after paying all other creditors in full. 

[In the matter of James McGuire, a bank- 
rupt.] 

In this case the register certified to the 
court that one Herman Koehler had proved a 
claim against the bankrupt's estate for $1,- 
487.25, which was, on the petition of the as- 
signee, ordered to be re-examined; that, on 
such re-examination, he had ordered the par- 
ties to form issues to be certified into court; 
that on behalf of the assignee the following 
was submitted, viz.: "Whether, the claimant 
having recovered a judgment in a state court 
against the bankrupt (before the filing of the 
petition for adjudication) and having received 
satisfaction of said judgment on execution, 
and it having been adjudicated in this court, 
in an action brought by the assignee against 
the claimant, that the said claimant, by- 
means of said judgment, had obt^ned a pre- 
ference in fraud of the bankruptcy act [of 
1867 (14' Stat. 517)], and the said claimant 
having paid and satisfied the judgment of this 
comt thereupon, he can now prove a valid 
claim againstthe estate of thebankrupt, upon 
the said judgment recovered by him in- the 
state court." That on behalf of the claimant 
the following was submitted, viz.: "It fur- 
ther appearing, by the testimony taken be- 
fore the register, that there is a sum sufficient 
in the hands of the assignee, with which to 
pay all the creditors of the bankrupt in full, 
and that a surplus will then remain to which 
the bankrupt would be entitled, provided 
Koehler's claim be not paid; that the judg- 
ment recovered by Koehler in the state coiirt 
has not been paid or satisfied, the amount 
which was paid by the sheriff upon the exe- 
cution issued on that judgment having been 
recovered back by the assignee in the action 
against Koehler; that there was jc>o actual 
fraud procured or attempted by ICoohler in 
recovering said judgment against the bank- 
rupt, nor was there any intent on bis part, 
in so doing, to evade or violate the provisions 
of the bankruptcy act; and that the bank- 
rupt is dead;" and that the question to be 
determined was, whether, upon these facts, 
the motion to expunge the claim should be 
granted. 

F. Smyth, for creditor. 
W. F. Scott, for assignee. 

BLATOHFOBD, District Judge. As Koehl- 
er does not claim to share with the other 
creditors who have proved their debts, in the 
bankrupt's estate, but asks only that, after 
the other debts are paid in full, he may have 
the surplus of the assets applied on his debt, 
it is manifest that the other creditors, and the 
assignee as representing them, have no in- 
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terest or concern in the question as to wheth 
er the proof of debt made by Koehler should 
be allowed to stand or not Whether it 
stands or not, the amount to be received by 
the other creditors will be the same. There 
is enough to pay them in full, if Koehler's 
claim is not to share in so much as wiU be 
required to pay them in full. Therefore, as 
against any objection which those creditors, 
or the assignee as representing them, have a 
right to make, the proof of debt ought to 
stand. As against the sm-plus which will be 
left after paying the other creditors in full, 
and as against the bankrupt, or his repre- 
sentatives, as otherwise entitled to such sur- 
plus, the proof of debt ought to be allowed to 
stand. The efEect of the recovery by the as- 
signee against Koehler, and of the payment 
thereunder by Koehler to the assignee, was 
to reinstate the judgment in favor of Koehler 
against the bankrupt, as between Koehler 
and the bankrupt, and this court ought not 
to pay over the surplus in its hands to the 
bankmpt or his representatives, provided the 
said judgment is still unsatisfied, but it ought 
to pay such surplus to Koehler. In the suit 
brought by the assignee against Koehler, the 
assignee had no right td recover from Koehler 
more than the amount necessary to pay in 
full the creditors other than Koehler. The 
surplus, as between the bankrupt and Koehl- 
er, belonged to Koehler, and ought now to be 
refunded to him. 
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McGTJIRE V. BRISCOE. . 

[2 Hayw- & H. 54,] i 

Circuit Court, District of Columbia. June 21, 
1851. 

Motion fob Costs ox Overruling a Demurrer, 
AND Bii.1. TO Set Aside a Sale at Auction. 

1. Where a demurrer to the bill is overruled, or 
is sustained in part, the court declined to allow 
costs to either party, remarking that this court 
has no recollection of requiring the payment of 
five pounds, required by the statute of Maryland. 

2. Where one has knowledge of the insolvency 
of a party, an agreement to pay him a part of 
the purchase money of property, held by an as- 
signee under the insolvent laws is void as to cred- 
itors. 

3. That at a sale under a deed of trust the fol- 
lowing circumstance, with others mentioned, was 
considered of sufficient importance to set aside 
the sale and decree a re-sale of the property. A 
party interested in the sale, in the hearing of the 
auctioneer and the persons attending the sale, 
stated that he had a deed for the property, and 
that any jrerson purchasing would he subject to a 
suit at law; that the sale under the trust deed 
was a mere legal form to perfect his title. 

[This was a bill in equity by Edward Mc- 
Guire against Richard C. Briscoe. Heard' on 
motion for costs on overruling a demurrer.] 

See bill, answer and demurrer as given in 
this opinion and that of the decision of Judge 
MORSELL, setting aside a sale at auction 
under a deed of trust. 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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Before CKANCH, Chief Judge, and MOR- 
SELL and DUNLOP, Circuit Judges. 

DUNLOP, Circuit Judge. I think that the 
demurrer should be sustained as to so much 
of the bill as seeks to discover how much the 
defendant paid to Wall and Cascer, and to 
the legal representative of James McCor- 
mick, and to the defendant having warranted 
McCarthy. And to be oven-uled as to the fail- 
ure or refusal of the defendant to pay to Mc- 
Carthy the 'balance of the purchase money 
in goods. See as to multifariousness. Story, 
Eq. PL § 2S4. 

Hule by the court that the defendant put in 
a further answer to the complainant's bill. 

The defendant thereupon put in the follow- 
ing further answer to the complainant's bill: 
The further answer of the defendant to the 
original bill of complaint: This defendant, 
saving and' reserving to himself the same 
benefit of exception to the said original bill 
as by his former answer to the said original 
bill is saved and reserved, for answer there- 
to saith: That he, this defendant, hath fully 
complied with and satisfied the said McCarthy 
the full sum of ?1500, the purchase money of 
the said leasehold premises in said bill men- 
tioned; that he hath paid and taken up the 
said judgments and claims of the estate of 
James MeOormick, also the claims held by 
Ulysses Ward and Wall and lasser, which he 
is ready to release and satisfy to said Mc- 
Carthy, on his being made secure in his said 
purchase, and the residue thereof he hath 
fully accounted for and settled witn the said 
McCaithy, partly in dry goods and partly in 
debts due and owing to him by said Mc- 
Carthy for dry goods, which he agreed to al- 
low this defendant on said settlement; and 
the said McCarthy did, in the month of May 
or June, 1845, declare himself fully satisfied 
and content therewith, but this defendant 
does not know that he can show all the par- 
ticulai"s of said settlement, yet offers himself 
ready to prove by indifferent testimony, if 
the same shall be denied by said McCarthy, 
that he did in fact in the said month of May 
or June, 1845, fully pay and satisfy to him 
the said balance stipulated by this defend- 
ant in and by his said agreement, to, bfe paid 
for the purchase of the said leasehold, &c. 

The following exceptions were taken by the 
complainant to the above insuffieieht further 
answer of the said defendant to his said com- 
plainant's bill. For that the said defendant 
hath not, to the best and utmost of his knowl- 
edge, remembrance, information and belief, 
answered and set forth whether he, the said 
defendant, "hath supplied and allowed said 
McCarthy to select any goods from the store 
of the said Clarke & Briscoe. If so to what 
amount? and what kind of goods? and pro- 
duce and set forth a bill of the same." In 
all of which particulars the said complainant, 
except to the said further answer of the said 
defendant as evasive, imperfect and insuffi- 



cient, and humbly prays that the said de- 
fendant may be compelled to put in a full 
and perfect answer thereto. The complain- 
ant thereupon moved for costs on overruling 
the demurrer and for the penalty of f 5 under 
the statute. 

CRANOH, Chief Judge. The demurrer to 
the defendant's fii'st answer having been sus- 
tained in part and overmled in part, I think 
each party should sustain his own costs in- 
curred by the demurrer, that is that neither 
party should recover of the other any costs of 
demuiTer. I have no recollection that this 
court has ever requii-ed the payment of the 
£5 required by the Maryland statute. 2 

The following is Judge CRANOH'S decision 
overruling the demuiTer to the answer: 

1. This is a demuiTer to the defendant's 
further answer, because he says that "he 
does not now know that he can show all the 
particulars of said settlement" But he says 
that he "has fully complied and satisfied the 
said McCarthy the said full sum of $1500, the 
purchase money of the leasehold premises, 
in the bill mentioned," and "offers himself 
ready to prove by indifferent testimony that 
he did, in May or June, 1845, pay and sat- 
isfy to him the balance," &c. This seems to 
me to be as full an answer as can reason- 
ably be required. I therefore am inclined to 
think that this last demurrer should be over- 
ruled, but without costs. Is the defendant 
bound to exhibit a bill of particulai-s of the 
goods supplied to McCarthy? I doubt wheth- 
er he is bound. 

Bill to set aside a sale at auction. 

MORSELL, Circuit Judge. The bill in this 
case was filed l>y Edward McGuire as trus- 
tee under the insolvent law, appointed in the 
case of John McCarthy, an insolvent debtor, 
on behalf of the creditors of said McC. 
against Richard Briscoe. The bill states that 
McC, on the 17th of Aug., 1836, purchased of 
Frederick Maj^ since deceased, a leasehold 
interest in a lot or parcel of ground in the 
city of W., numbered 29, in square "B." for 
the term of 99 years, he paying therefore an 
annual ground rent of one hundred and four- 
teen dollars and ninety cents, with the priv- 
ilege at any time during the said term to 
purchase the fee-simple title In said premises 
for the sum of ?1915, on which premises said 
McC. erected a two story brick house at the 
cost of about ?2000; that on the 20th of 
April, 1844, he conveyed all his interest in 
said leasehold premises to Edward Simmes 
and Richard E. Simmes, in trust, to secure 

2 That upon any demurrer or plea being over- 
ruled upon argument, or otherwise being with- 
drawn without leave of the chancery court, the 
party whose demurrer or plea is so overruled or 
withdrawn shall pay to tiie opposite party the 
sum of five pounds current money, and the costs 
thereof, and be in contempt until the said sum 
of money and costs are fully discharged and 
paid. Act Md, 1785, c. 72, § 25. 
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the payment of three hundred and ninety- 
three dollars and thirty-four cents to Ulysses 
Ward, to whom he was then indebted, with 
power to said trustees in case of failure to 
pay the same in 12 months from the date of 
said conveyance, to sell the same at public 
auction. That on the 4th of June, ISdti, he 
obtained the benefits of the act of congress for 
the relief of insolvent debtors within the 
D- C. [2 Stat 237], that according to the pro- 
visions of said act, he did on the said 4th of 
June, 1844, convey and transfer to said McG., 
for the benefit of his creditors, all his prop- 
erty, real, personal and mixed, and all his 
claims, rights and credits. Prom the in- 
solvent papers, in which case it appears that 
the premises aforesaid were returned in his 
schedule as a part of his real property, and 
by the certificate of said McG. as trustee, 
that the same were delivered to him on said 
4th day of June, 1844; it further appears 
thereby that said McO. returned, among 
those which are stated, several other cred- 
itors besides the said Ulysses Ward and Wall 
and Saggar and Jas. McCormick for whose 
debt he was imprisoned. The bill proceeds 
in substance to state and charge that after- 
wards on Feb. the 17th, 1845, Richard G. 
Briscoe the defendant, laiowing the premises, 
and conniving with said McG. did fraudulent- 
ly and with the intent to defraud the said 
McC. and his said McO.'s creditor, make a 
secret agreement in writing with said McC., 
wherein the said Briscoe promised to pay the 
said McC. the sum of $1500, in consideration 
whereof the said McO. agreed to convey the 
premises aforesaid unto the said Briscoe, that 
the said sum of $1500 was agreed to be paid 
in manner following: 1st. To pay the said 
debt of §393.35 and interest thereon due to 
said Ulysses Ward and secured as before 
mentioned. 2nd. To pay about §250 and in- 
terest thereon due Messrs. Wall and Saggar, 
for which they had obtained a judgment. 
3rd. To pay the sum of about $350 and in- 
terest thereon due to one Jas. McCormick, 
for which the said McO. had obtained a judg- 
ment, and the balance, which was computed 
to be about ?300, was to be paid hy said Bris- 
coe in such goods as the said McO. should 
think proper to select from time to time out 
of the stock of merchandise in the store of 
said Briscoe. There are some variances be- 
tween the original agreement exhibited in the 
case, and as it is stated above in the bill, but 
it is supposed not materially to effect the 
principles of law, which will be declared in 
the decision of the case. The bill avers that 
the defendant, well knowing the fact that 
said MeO. had no legal or equitable right to 
sell said premises, entered into the contract 
aforesaid, with the covenous intent of obtain- 
ing the same at an unreasonable sacrifice, to 
the great detriment of the creditors of said 
McO., and that at various times after said 
agreement was drawn up said complainant 
informed said defendant that said McO. was 
an insolvent debtor; had no right to enter 



into said agreement, and that any money he, 
the said Briscoe might pay said McO. on ac- 
count of said agreement would be thrown 
away by him, the said Briscoe. That in pur- 
suance of said agreement said McC, on the 
17th of Feb., 1S45, did by deed, duly exe- 
cuted, convey said premises, for the consid- 
eration aforesaid, to said Briscoe, and there- 
in empowered said trustees, with the assent 
of said Ulysses Ward, to convey said prem- 
ises, free and clear from said trust, or to 
convey the same subject thereto, that well 
knowing said deed was a nullity, because of 
said prior deed under the insolvent law. Said 
Briscoe covenously, and with intent to de- 
fraud said McO. and his creditors, advised 
and agreed with McO. that neither he, the 
said Briscoe, nor McC. should pay off the 
said debt so secured, but should fail so to do, 
and they cause a sale of said premises at 
public auction by the ti'ustees under said 
trust deed, at which said sale, he, said Bris- 
coe, should become the highest bidder, and 
with a view to prevent said premises from 
bringing a full and fair price at said auction 
sale, it was arranged between them that not 
more than $1000 should be offered for the 
same, that is, that the said Briscoe should 
bid the said sum of $1000. In compliance 
with which arrangement said McO. made 
known to his friends and acquaintances gen- 
erally, that he had sold said premises by 
private contract to said Briscoe, and that the 
public sale by auction, under said trust deed, 
was a mere legal form to perfect the title of 
said Briscoe, which arrangement became 
publicly known prior to and at the time of 
said auction sale, which took place on the 
17th of May, 1845; said McC. designedly 
absenting himself. In consequence of the 
common notoriety of said private sale, many 
persons refrained from attending the said 
auction, and of the few who did attend, but 
one made a bid for the said premises. That 
said Briscoe, to effect his point at the time of 
said auction, at the premises aforesaid, and 
in the heg-ring of the auctioneer and all the 
persons then and there attending, publicly 
declared and stated that he, the said Briscoe, 
had a deed for the property, and also the 
lease of Dr. May, meaning the lease executed 
as aforesaid by said Frederick May, de- 
ceased,' and that any person purchasing 
would be subject to a suit at law. In conse- 
quence whereof, the said premises, at the 
lowest cash valuation worth §2000, were 
struck off to said Briscoe as the highest bid- 
der at said auction for the sum of §730, and 
on the 8th of July, 1845, the trustees afore- 
said executed and delivered a valid deed of 
conveyance (I suppose as to the form of ex- 
ecution) conveying to said Briscoe all their 
right and title and interest in the premises. 
Complainant further charges that after the 
execution of said last mentioned deed, the 
said Briscoe, believing himself in condition 
to cany into effect the fraudulent schemes 
which complainant charges were being plot- 
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ted by said Briscoe at the time of tlie execu- 
tion of the said private contract, paid off, it 
is true, the entire debt due, and secured as 
aforesaid to Ulysses "Ward, amounting to 
about $450; but instead of liquidating the en- 
tire debt due by said McC. to said Wall &. 
Saggar and to said Jas. McC, the said Bris- 
coe compromised with them at the rate of 
fifty cents on the dollar, &c., (to this part of 
the ttill the defendant demurred, and the 
court sustained his demurrer). The bill char- 
ges also that he has failed and refused to 
permit the said McC, according to the terms 
of the contract, to take out the sum of ?300 
in goods as aforesaid, &a, except the sum 
of about .?47. The complainant avers and 
believes that the object of the defendant, 
at the time of entering into said contract, 
was by fraudulent means as aforesaid to pur- 
chase the said property, at an unconscionable 
sacrifice, to the detriment of said McO. and 
his creditors; that at the time of entering 
into said contract he well knew that said 
MeO. was an insolvent, and had no interest 
at law or in equity in the premises, by rea- 
son of which actings and doings many of 
the creditors of said McC. have been defraud- 
ed of their just dues. 

The prayer of the bill is in the alternative. 
First, that a resale of the premises may be 
decreed, and an account taken of the rents 
and profits thereof during the time said prem- 
ises have been in the possession, or under the 
conti-ol, or vested in said Briscoe, and that 
the purchase money arising from said resale 
may be applied, first to the repayment to the 
said Briscoe of the monies expended by him 
in liquidating the said debt due to said Ward, 
and to so much of the said respective judg- 
ments as has been actually paid 'by him, and 
legal interest thereon, deducting therefrom 
the amount received, or that might have been 
received by said Briscoe, but for his willful 
default or neglect from said premises. And 
second, that the balance of said purchase 
money be paid over to said complainant as 
trustee as aforesaid, to be by him distributed 
among the unsatisfied creditors of said McC 
pro rata, each in proportion to the amount of 
his claim, or a decree that said Briscoe shall 
stand seized of the said premises as trustee 
for the use of said complainant as insolvent 
trustee as aforesaid, the said trust to extend 
to the sum of three hundred dollars, con- 
tracted by said Briscoe, to be paid to said 
McC, in goods as aforesaid, and interest 
thereon, and to pay any sum of money that 
may be found to be the difference between 
the full amount of the judgments aforesaid, 
and interest thereon contracted, to be paid by 
said Briscoe for said MeC, and the sum of 
money actually paid in liquidation of said 
judgments 'by said Briscoe, and that if the 
said Briscoe shall not satisfy the said trust 
by paying the said sums of money to said 
complainant within a certain time, to be lim- 
ited by decree, that a sale of said premises 
may be ordered, &c. 



The answer admits the leasehold interest 
as stated in the bill; denies the enhanced 
value by impi'ovements as stated by com- 
plainant; that it is also true as stated with 
respect to the existence of the debt due to 
Ulysses Ward, and that there is also due to 
him the additional amount of $30, which was 
also meant and intended to be secured on the 
same property. He admits the insolvency 
of McC as stated, and the conveyance of 
all his property to complainant as trustee for 
the creditors of McC under the insolvent 
law; admits a constructive notice thereof, 
but denies that he had any notice in fact at 
the time of the agreement between him and 
McC, for the purchase of the premises men- 
tioned in the bill, which agreement is mark- 
ed defendant's exhibit. No. 1. That said 
MeO. was in the actual employment of said 
premises, and assured this defendant the 
said premises were, with the exception of 
the said deed of trust to Ward, entirely free 
from any incumbrance. That he has reason 
to believe, and does believe it to be true, that 
complainant knew that" said McC was ne- 
gotiating with defendant, yet stood by and 
did not in any manner interpose or notify 
him of his claims upon said property until 
the agreement between McC and him was 
consummated. That although, as appears on 
the back of the schedule, McC returned a 
list of his creditors, there is not and has not 
been on file in the insolvent proceedings a 
single claim or demand by any one of the 
said creditors, nor is there anything there ex- 
cept the said list to show that he was in fact 
indebted to any of the said pei-sons, nor 
is there anything to show the amounts. That 
he is ready to prove that- if said McC was 
indebted to any of said pei-sons at the time 
of said insolvent's discharge, that either he, 
said McC, or some other person, other than 
said insolvent trustee, hath fully settled the 
said debts, except said Thos. Griffin and said 
Bradley & Estep; and that as to said Thos. 
Griflan, said McC had then an account in 
bar against his demand, and that he hath 
been informed by said McC that he was 
about to settle with said Bradley & Estep, 
at or about the time of said contract. He de- 
nied that there are any debts now due by 
said McC, for the payment or satisfaction of 
which the holders thereof could or can look 
to the property conveyed by said McC to 
said insolvent trustee; this defence he relies 
on as if pleaded. He denies all connivance 
with McC to defraud the said creditors. 
That there was no secrecy about the agree- 
ment, but that it was as open as contracts 
for sale and purchase of land usually are, 
states the agreement, as it appears by ex- 
hibit No. 1. That the whole purchase money 
was to be $1500. That he was left free to 
make the best terms he could with the re- 
spective claimants named in the agreement, 
MeC was to allow them so much money, 
without any regard to the amount defendant 
might give for them. The amount of which 
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debts and the arrears of taxes due, exclusive 
of said $300 to be paid in goods to said llcC. 
■on the 15th of February, 1845, was $1305.60, 
•which he hath fully satisfied, and hath re- 
ceived from each an assignment. He denies 
that complainant gave him the notice of 
McC.'s insolvency, as stated in the bill, until 
after said defendant had entered into said 
agreement, and had, under the same, paid 
a part and given his obligation for the resi- 
due of said claims respectively, and received 
the assignments of them. He believes, as be- 
fore stated, that trustee was cognizant of th? 
said treaty for said purchase, and had be- 
come liable to said parties, and that said 
amount paid was less than the claims respec- 
tively; that the notice given under the cir- 
cumstances aforesaid was with a view to 
-cheat and defraud the defendant, and to de- 
prive him of his just gains on said contract. 
He admits the execution of the deed by McO. 
to him, and believes it was known to com- 
plainant before he gave his said notice; 
claims it was a nullity with respect to the 
allegations respecting the agreement between 
him and lIcO. not to pay off the said debt 
to Ward; and respecting the bidding at said 
sale, he avers that the whole statement there- 
of is a tissue of falsehoods; that for his 
protection, and as he was advised, he ad- 
mits that he purposely delayed the payment 
■of said debt, as there was no other mode 
to protect himself against loss by the fraudu- 
lent collusion between the said complainant 
and McC, and that the said Ward, at the 
instance of the said defendant, or as his as- 
signee, did require Messrs. E. & R. Simmes, 
trustees in said deed named, to sell the said 
property, and the same was accordingly sold 
and purchased at said sale by this defend- 
ant, at and for the sum of $730; denies that 
there was any agreement between him and 
McO. limiting the amount of the bidding, or 
to control or regulate the same; nor that 
McC. should make known among his friends 
and acquaintances generally that he had sold 
said premises by private contract to said de- 
fendant, and that the public sale was a mere 
legal form to perfect the title of said de- 
fendant, though if such had been the ease 
the defendant maintains it would have been 
perfectly fair; nor does he know that the 
said McO. designedly absented himself from 
the said sale; nor does he recollect whether 
he was there or not, but if he was absent 
there was no understanding or agreement 
between them that he should be so. He de- 
nies that in consequence of the notoriety of 
the private sale aforesaid many persons re- 
frained from attending said sale. He avers, 
and is ready to prove, that there was a good 
company at said sale, and several bids were 
offered for the property. He admits that he 
did, at said sale, in presence and hearing 
of the auctioneer— and he supposes of all 
others who were present— publicly declare 
and state in substance what is alleged in the 
bill; he will not be positive of the words, 



they were, as well as he recollects, ac- 
curately taken down in writing by the auc- 
tioneer. He denies that by any contrivance 
and threats alleged as employed by him, the 
premises (at the lowest cash valuation worth 
$2,000), were struck off at said sale and sold 
to said defendant for $730. He admits that 
he was the highest bidder at that sum, and 
that they were struck off to him at that sum. 
He says they were not worth an3iiiing like 
S2,0Uu in cash, and that he would never have 
bought them at $1,500 but for the mode of 
payment and the prospect of his being able 
to buy up the claims at less than their full 
amount. It is also true that the trustees have 
conveyed the said property to the defendant; 
also that he has paid off said debt to said 
Ward, together with the expenses of sale. 
The following part is a demniTer, which in 
part was sustained. The amended answer to 
the part not sustained states that he, de- 
fendant, has fully complied with and satis- 
fied the said McO. the full sum of $1,500, and 
that McC, in the month of May or June, 
1845, acknowledged himself fully satisfied 
and content therewith. 'The said $300 to be 
paid to said McO, he hath fully accounted 
for and settled with said McO., partly in 
dry goods and partly in debts due and owing 
to him tiy said McO. for dry goods, which 
he agreed to allow defendant, &c. 

The agreement between McC. and the de- 
fendant Briscoe, for the purchase and sale 
of the property mentioned in the bill, was en- 
tered into on the 15th of February, 1845. It 
was a leasehold interestfor ninety-nine years, 
renewal forever, in part of lot No. 29, in 
square B, in the city of Washington, at an 
annual ground rent of $114.90, with the priv- 
ilege at any time during the term to pur- 
chase the fee-simple title for the sum of 
$1915, granted to McO. by Dr. Frederick 
May, on the 17th of August, 1836, one of the 
terms of which agreement was that McO. 
should be paid $300 in goods. The deed for 
the property from McO. to Briscoe was dated 
the 17th of February, 1845. McO. had been 
released under the insolvent law of this dis- 
trict, and the complainant appointed trustee 
for the benefit of the creditors on the 4th of 
June, 1844, about eight months before. Some 
of the creditors returned with his schedule 
are still unpaid. The terms in the deed to 
the trustee under the insolvent law are co- 
extensive with those used in the law, which 
are sufliciently comprehensive to transfer any 
and every interest which the insolvent could 
have had. The terms are "all my property, 
real, personal and mixed, to which I am in 
any manner entitled, in possession, reversion 
or remainder, and all my rights, claims and 
credits, of what nature or kind soevei-." 
If, therefore, the party grantor in a deed of 
bargain and sale can transfer or pass only 
such interest as he has, what interest in the 
premises had McC, the grantor, at the time 
of his agreement and deed to the defendant 
Briscoe? It has been contended that he had 



McGUIRE (Case No. 8,813a^ 



[16 Fed. Cas. page 138] 



an interest in a resulting trust, which the de- 
fendant had a right to think existed at the 
time, and that he had a right, and did pur- 
chase an outstanding incumbrance for the 
purpose of perfecting his title, and by that 
means he hath perfected his title; that the 
creditors so returned by McC. cannot set up 
or sustain their claim. First, because they 
have not been made parties to the suit: or 
second, that their claim to look to the prem- 
ises for payment has been lost by the laches 
of the trustee, and the presumption that they 
w.ere paid. 

As to the first objection I think it is suf- 
ficiently answered by the Gth section of the 
insolvent law, which is, "That eveiy ti-ustee 
may sue for in his own name, any property, 
or chose in action, assigned to him by virtue 
of this act." He must be considered as the 
representative of the creditors, and he has 
stated in the bill that it is filed on theh: be- 
half. See Bank of Washington v. Herbert, 
S Cranch [12 U. S.] 36. Oh. Justice Marshall, 
in a case under the insolvent law, where a 
similar objection was made, says: "In rea- 
son there can be no' difference between this 
suit, which asserts the right of the creditors 
in the mode prescribed by law, and an asser- 
tion of that right in their own names, nor 
does the law distinguish between them." 

With respect to the second ground. The ab- 
sence of notice, in fact of the release under 
the insolvent law, and the misconduct of the 
trustee. The circumstances as before stated 
were: (1) That McC, the insolvent, was per- 
mitted to remain in the actual enjoyment of 
the premises, and that he assured defendant 
that the premises were, with the exception of 
said deed of trust to Ward, free from any in- 
cumbi-ance, &c. (2) That trustee knew that 
said McC. was negotiating with defendant, 
yet stood by and did not in any manner inter- 
pose, or notify him of his claim on said prop- 
eiiy until the agreement was consummated. 
(3) That the list of creditors returned does 
not show any particular amount due, nor have 
any one of them made or demanded any sin- 
gle claim, and that he will be able to prove 
that they were all paid, &c. 

It cannot be deemed necessary, I think, to 
sustain the claim of the complainant to re- 
cover in this case, to show that notice in fact 
was given to the defendant before he entered 
into the conti-aet for the purchase of the prem- 
ises, that McG. had been released under the 
insolvent law. The only notice required is 
that which is directed to be given by the 
judge's order of the application, to be pub- 
lished in some of the newspapers for such 
time as he may think proper, &c. This, it 
appears by the insolvent papers, was done 
by publication in the National Intelligencer, 
according to law. If he was a creditor, as 
the proof states him to have been, and resid- 
ed at the time in the city of Washington, the 
presumption is very strong that he had notice 
in fact, which perhaps had escaped his recol- 
lection. Be that as it may, he had all the 



notice which the law requires, and was as 
much bound as if he had had notice in fact. 
With this notice he was bound to know not 
only of McO.'s insolvency, but of the list of 
creditors returned on the back of his sched- 
ule, and although the amount of the debts 
were not stated, the list stated as much as 
the law required, and enough to put tlie de- 
fendant on the enquiry of those who could 
have given him authentic information; it was 
therefore his own folly to rely upon what 
McC. told him. With respect to the supposed 
gi'ound upon which it might be presumed that 
the trust was extinct, arising from the acts 
or negligence of the trustee under the insol- 
vent law, in permitting the insolvent JIcC- 
to remain in the enjoyment of the premises, 
and not interposing or notifying defendant of 
his claims before he had consummated his 
purchase and become bound to Ward and oth- 
ers for the payment of the debts due to them, 
though he knew of the negotiation, &c. 

It will be proper to advert to what the facts 
really were as proved (the premises were oc- 
cupied by two tenants O'Leary and Barber) 
from the time of the release under the insol- 
vent law to the date of the agreement for 
the purchase and sale, was, as has been al- 
ready stated, little upwards of eight months 
before the trustee could sell. The law re- 
quired him to obtain the judge's order, and 
although perhaps the trustee may be charge- 
able with some degree of negligence, there is 
no very unreasonable delay. There is no ev- 
idence to show who received the rent, or 
whether any was actually due in the interval. 
As' to the other circumstances, it is not prov- 
ed that he did know of the negotiation. It 
is stated only in answer as of the belief of 
the defendant. It is admitted that he, de- 
fendant, had notice before he had paid the- 
obligations which he had come under on ac- 
count of said purchase. But if the facts were 
as stated in the answer, and this, instead of 
being a case of special and resulting trust, 
were a ease of a trustee having general pow- 
ers, how would the law be? The rule of law is,, 
that regularly no act of the trustee shall prej- 
udice the cestui que trust, but the tnistee must 
especially in equity make good the trust, and 
into whomsoevers hands the property comes, 
in case of a breach of trust, it will be char- 
ged with the trust, except in a case where 
having the legal estate, and being in posses- 
sion, the trustee aliens and conveys the prop- 
erty for a valuable consideration and with- 
out notice, and so also as to the incumbrances. 
Mortgagees for a valuable consideration, and 
without notice of the trust, ai-e to be consid- 
ered as purchasers— a mortgage being a spe- 
cific lien. See 2 Fonbl. Eq. p. 170, c. 7, § 1, 
and note (a), and the authorities there cited. 
According to this view it is supposed the 
trust could not be considered extinct. It 
may also be observed, as already stated, that 
the defendant, having knowledge of the in- 
solvent circumstances of McC, the agreement 
to pay him a part of the purchase money 
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would make the eonti-act void as to creditors, 
according to the recent decision of this court. 
The next and last point to be considered is 
Avhat effect is to be given to the sale, by the 
trustees, under "Ward's deed, in tnist? It 
has been contended that the defendant had 
a right to pui-chase an outstanding incum- 
brance to perfect his title, and that the sale 
by the ti"ustees under said deed, and the 
purchase at that sale by the defendant has 
perfected his title. That where the equities 
are equal, as it respects the claim of two pur- 
chasers, the subsequent equitable owner, 
without notice, is perfectly justifiable in pur- 
chasing in the legal title, so as to obtain a 
superiority, I have no doubt, and having so 
done a court of equity will never disturb him 
in his right But that certainly was not this 
case, because, according to the principles 
which I have already endeavored to estab- 
lish, the defendant had notice, and the insol- 
vent McO, had no present interest that he 
could pass by a bargain and sale, and because 
the only legal interest that Ward could con- 
vey was subject to the equity of redemption 
contained on the face of the deed itself, which 
by operation of law was vested, prior in point 
of time, in McGuire, the trustee under the in- 
solvent law, for the benefit of the creditors. 
The right in the equity of redemption being 
then dearly established in the trustee, for the 
benefit of said creditors under the insolvent 
law, it follows that any valid sale and pur- 
chase under Ward's deed, either for his own 
benefit or for that of his assignee, must be 
something more than a mere formal sale to 
unite the legal with the equitable interest 
Such a sale must have been strictly in compli- 
ance with the terms contained in the deed, 
openly, really and fairly, at public auction to 
the highest bidder. Was such the chai-acter 
of the sale in the present instance? It was 
admitted that it was made by the trustees, 
at the request of the defendant, and that- the 
defendantwas to bear the expenses attending 
the sale; and that neither of the trustees at- 
tended the sale, and that they were to have 
no further trouble with the matter than to sign 
a deed. The bill states several circumstan- 
ces of imfaimess on the part of tJie defendant 
connected with the sale, but which are denied 
by the answer, and not sufficiently proved. 
It however charges that Briscoe, to effect his 
end. at the time of the said auctidn at the 
premises aforesaid, and in the hearing of the 
auctioneer and all the persons then and there 
attending, publicly declared and stated that 
he, the said Briscoe, had a deed for the prop- 
erty and also the lease of Dr. May executed 
as aforesaid by said Frederick May, deceased, 
and that any person purchasing would be sub- 
ject to a suit at law. The answer admits the 
tiiith of said statement in substance, but as 
defendant did not positively remember the 
words, he refers to them as accm-ately taken 
down in writing by the auctioneer. The auc- 
tioneer states that said Briscoe stated at the 
time and place aforesaid "that he had a deed 



for the property, as also the lease of Dr. May, 
and that the property icas sold to perfect Ms 
title, and that any person purchasing would 
be subject to a suit at law." The words 
above xmderscored were run through by two 
black lines on the auctioneer's book. The 
proof is that there were about ten or a dozen 
persons present; that no person bid for the 
property except O'Leary, the tenant and the 
defendant Briscoe. One of the witnesses 
says, "that what Mr. Briscoe said at the sale 
had such an efCeet on his mind, that had he 
been disposed to bid he would have been pre- 
vented from doing so, and he has no doubt 
it had the same effect on others." He states, 
however, that he was there merely as a spec- 
tator, and with no intention of purchasing 
the property. 

These, it is believed, are all the material 
facts on this point in the case before the 
court, and it is thought offer an occasion to 
make a few general remai'ks on the subject 
of sales at public auction. The public is sup- 
posed to be deeply interested that such sales 
should be conducted in good faith and entire 
fairness; that the articles set up for sale 
will be so disposed of as to bi-ing the high- 
est price from the highest real bidder which 
can be obtained; that the owner, whether 
real or nominal, should not be allowed pri- 
vately to bid, for then, in the language of 
Lord Mansfield, "there would be no end of 
that if the owner might privately bid upon 
his own goods. No fraud or imposition 
should be practiced by puffers or persons em- 
ployed in that or a like character to induce 
persons to bid, or not to bid. Nothing should 
be done which might prevent honesty and 
justice from being done to all interested, by 
false representations or otherwise. It will be 
found, from a very early period, that the in- 
variably fixed policy of the law, founded on 
these principles, has been to throw aroimd 
those guards which would probably secure 
that important end, hence the inhibiting re- 
straints imposed, disallowing owners, direct- 
ly or indirectly, trustees and all agents, pub- 
lic and private, in the relations Which ven- 
dor and vendee stand to each other, from bid- 
ding and purchasmg at such sales, thereby 
effectually to secure a faithful discharge of 
the duty of trustees and others, without the 
probability of danger from personal conflict- 
ing interests." The modern case of Michoud 
V. Girod, decided lij the supreme court in 
3S46, 4 How. [45 U. S.] 552, 553, recognizes 
and approves of those early established prin- 
ciples which I have just stated. In the pres- 
ent case the trustees, instead of acting as 
they ought to have done, according to the 
well established law on the subject suiTen- 
dered up the whole discharge of the trust 
and the control and management of the sale 
to the defendant, not even giving the benefit 
of then- presence; and he, the defendant by 
acts and declarations which, according to the 
views I have taken of the law, were falsely 
at the time of said sale claimed in amount 
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to be tlie owner, and it appears more partic- 
ularly by the evidence, that he used language 
on the occasion calculated to deter the few 
persons who were present from bidding. One 
of the witnesses present declares that tne ef- 
fect of such conduct on him was such, that 
had he been disposed to bid he would have 
been prevented from so doing. This and the 
other circumstances alluded to may have 
been the reason why the property was 
knocked down to him as the highest bidder 
at the sacrifice of ?730. This, I think, was 
unfair conduct, and sufficient to set aside the 
sale. 

It is decided in a late case of Fuller v. 
Abraham, 6 Moore, 318, and 3 Brod. & 
B. 116, that such conduct is sufficient to 
set aside a sale. The marginal note states 
the case correctly, and is in these words:, 
"Held that a purchaser did not acquire any 
property under a sale by auction at which he 
and his friends were the only bidders, the 
rest of the company being deterred from bid- 
ding by the purchaser stating to them he 
had a claim against and had been ill used 
by the late owner of the article," and Ohitty 
on Contracts (page 299), referring to this 
case and another of Phippen v. Stickney, 3 
Mete. 384, says: "It has been decided in a late 
case that if a purchaser, by unfair conduct, 
deter other persons from bidding at the sale, 
and cause the goods to be knocked down to 
him, he does not acquire any property in the 
goods." 

The following decree was given in this case: 
This cause standing ready for hearing, and 
being submitted, the counsel for the parties 
were heard, and the proceedings read and 
considered. It is therefore, this 21st day of 
June, 1851, ordered, adjudged and decreed 
that the sale made on the 17th day of May, 
A. D. 1845, of the premises mentioned in the 
proceedings, be and the same is hereby an- 
nulled and declared to be void, and that the 
deed executed in consequence thereof on the 
8th day of July, A. D. 1845, by the trustees, 
Edward Simmes and Richard E. Simmes, and 
mentioned in the proceeduigs, be and the 
same is hereby annulled and declared to be 
totally void. And it is further ordered, ad- 
judged and decreed that the said premises be 
sold; that Walter D. Davidge, of the city of 
Washington, D. C, be and hereby is appoint- 
ed trustee to make such sale, and that the 
course and manner of his proceeding shall 
be as follows: He shall first file in the clerk's 
office of this court his bond to the United 
States in the penalty of $5000, with surety or 
sureties to be approved by this co\u:t or a 
judge thereof, conditioned for the faithful 
performance of the trust reposed in him by 
this decree, or which may be reposed in him 
by any further order or decree in this cause. 
He shall then proceed to make sale of said 
premises at public auction, having first giv- 
en at least four wedcs previous notice by ad- 
vertisement in the National Intelligencer, 



published twice a week for said four weeks, 
of the time and place and terms of sale, 
which terms shall be as. follows: One fourth 
of the purchase money to be paid in cash, 
and the residue in three equal payments at 
six, nine and twelve months from the day of 
sale, the said deferred payments to bear in- 
terest, and to be secured by the bonds or 
notes of the purchaser, with surety or sure- 
ties to be approved by the trustee. And as 
soon as may be convenient after said sale, 
the said trustee shall return to this court a 
full report of the same, with an affidavit of 
the truth thereof, and of the fairness of such 
sale annexed. And on the ratification of 
said sale, and the payment of the whole pur- 
chase money, the said trustee shall convey 
to the purchaser or purchasei's, his or their 
heirs and assigns, the premises sold, with all 
the right, title and interest therein of the par- 
ties to this cause. And the said trustee shall 
bring into this court the money arising on 
such sale to abide its future order. 
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McGUIRE V. EALIES. 

[15 Blatchf. 312; 3 Ban. & A. 499.] i 

Circuit Court, E. D. New York. Oct 23, 1878. 

Patents — Validity — Ixfeixgement — License — 
Motion for Ixji-sctios— Necessity fok. 

A motion for a preliminary injunction to re- 
strain -Qie infringement of a patent was made six 
months after it was issued. The answer put in 
issue its validity, and set up a license to construct 
and use the machine complained of, granted by 
the plaintifE before the patent was issued. It was 
disputed, on affidavits, whether the defendant's 
machine was so made with the knowledge and 
consent of the plaintifE, and whether the inven- 
tion was new, and the defendant was shown to 
be able to respond in damages: Sdd, that the 
motion must be denied. 

[This was a bill in equity by Thomas M. 
McGuire against Harvey A. Eames.] 

James Ridgway, for plaintiff. 
William H. McDougall, for defendant 

BENEDICT, District Judge, This is a 
motion for a preliminary injunction, to re- 
strain the defendant from using a certain 
hydraulic power accumulator, upon the 
ground that it is an infringement upon a 
patent issued to the plaintifE on the 23d day 
of April, 1878, and numbered 202,660. The 
answer filed to the bill puts in issue the va- 
lidityof the plaintifiE's patent, and further sets 
up a license to construct and use the machine 
In question, granted by the plaintiff prior to the 
issuing of the patent upon which he relies. 
It appears, from the affidavits, that the de- 
fendant does not construct machines for the 
purposes of sale, but did construct the ma- 
chine complained of, which he is using in 
the manufacture of hats. The machine was 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit .fudge, reprinted in 3 Ban. & A. 499, and 
here republished by permission.] 
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constxueted prior to the plaintiff*s application 
for a patent, and from measurements taken 
for that purpose from the machine upon "wMch 
the plaintiff thereafter applied for and ob- 
tained a patent. Whether the defendant's 
machine was so constnicted with the knowl- 
edge and consent of the plaintiff, is a fact in 
dispute, there being two affidavits upon this 
subject, opposing dach other. There are, also, 
affidavits going to show that the plaintiff's 
machine was not invented by him, but is 
similar to a machine in use at No. 13 Adams 
street, for some seven years before the plain- 
tiff's machine was constructed, and one of 
these affidavits is that of the workman who 
constructed the plaintiff's machine, and who 
states that it is, in all essential particulars, 
like the machine in use at No. 13 Adams 
street, and was intended to be exactly sim- 
ilar, save only in regard to the position of 
the weights upon the piston, and that the dif- 
ference in this respect is not only imim- 
Iiortant, but was suggested by the deponent, 
and was not the invention of the plaintiff. 
To this affidavit is opposed the affidavit of 
the plaintiff, who contradicts the statement 
of the workman, whom he shows to have been 
discharged from his employment, and to be 
hostile and biased. It is conceded that the 
defendant is able to respond to any claim of 
damages that Is made by the plaintiff. Upon 
such affidavits as these, it is impossible to 
grant the plaintiff's application for a prelim- 
inary injunction. The patent is recent, its 
validity is disputed, and the facts upon which 
the plaintiff's right to an injunction depend 
are not so clearly made out as to warrant 
the interposition of the comi: in this stage of 
the proceeding. The motion is denied. 

[Upon final hearinpr the patent was declared 
invalid, and the bill dismissed. 8 Fed. 761.] 
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McGUIEE et al. v. The GOLDEN GATE. 

[1 McAll. l(M.]a 

Circuit Ckiurt, N. D. California. July Term, 
1856. 

Admiraltt— Torts op Masteu — Passenger — Li- 
bel IX Rem— Actual Damagks. 

1. The owners of a ship are liable for the torts 
of the master, when they involve a breach of the 
passenger contract, and are done while acting 
strictly within the scope of his employment. 

[Cited in Taylor v. Brigham, Case No. 13,781.] 

2. The rule of damages in such cases, where re- 
covery is sought on the constructive consent of 
the owner, must he the actual damages incurred; 
being innocent of any participation in the tort, 
the damages are not to be made punitive. 

[Cited in Lake Shore & M. S. Ry. Co. v. 
Prentice, 147 U. S. 101, 13 Sup. Ct. 263.] 

[3. Cited in The Yankee v. Gallagher, Case 
No. 18,124, to the point that where no addi- 
tional testimony is taken, the appellate court will 
not readily interfere with the amount of damages 
decreed by the court below.] 
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(Case No. 8,816) ]VIcGUIRE 

[Appeal from the district court of the 
United States for the Northern district of 
California.] 

This is a proceeding in rem for a violation 
of a passenger contract, arising out of the 
torts of the master and mariners of the ship. 
Exceptions were taken to the jurisdiction of 
the district court of the United States for the 
Northern district of California, where the 
libel was filed. The exceptions were over- 
ruled by that court, a decree rendered against 
the respondent [case unreported], and an ap- 
peal prosecuted to this court 

Manchester & Hodges, for libelants. 
Hall McAllister, foi respondents. 

McAllister, circuit Judge. As to the 
power of this court to entertain jm-isdiction 
of a proceeding in rem for the torts of a mas- 
ter, I feel considerable doubt. That the own- 
er is civiliter liable for all violations growing 
out of the crimes of the master or mariners, 
will not be asserted. Yet, it is difficult to 
suppose a crime committed upon a passenger 
by a master or mariner, which will not in- 
volve a breach of the passenger contract. 
There must be some limit to the owner's lia- 
bility; but it is not easy to fix a uniform one. 
There is no ease which has drawn such line 
with accuracy; but the owner's responsibility 
is limited only by general definitions. An in- 
quiry into the authorities will, I think, show 
that no case has gone to the extent of sus- 
taining a proceeding in rem for the commis- 
sion of a a*ime by a master or mariner, on 
the ground, solely, that it was a violation of 
the passenger conti-act. That there has 
been a gross violation of the contract in this 
case, is proved by the evidence; that the obli- 
gations of that contract are all that Judge 
Story has described them to be, in Ohambei-- " 
Iain T- Chandler [Case No. 2,575], which was 
a proceeding in personam against the master, 
is undoubtedly true. But the question is, 
whether the liability of the owner is com- 
mensurate with the crimes of all in his em- 
ploy on board his ship, which involve a 
breach of the passenger contract; and, if not, 
where is the limit? Ceitain authorities have 
been cited by the proctors for libelants. The 
case of Marshall v. Bazin [Id. 9,125], was a 
proceeding in rem, it is true; but the cause 
of the action was one purely of conti-act,— 
the failm'e to carry the passenger after hav- 
ing stipulated to do so. The case of Cham- 
berlain V. Chandler [supra], was a proceeding 
in personam, and does not touch this ques- 
tion. In Shei'wood v. Hall [Case No. 12,777], 
the principle affirmed is, that the owner is 
liable where the master shipped a mariner 
who had run away from another vessel under ' 
circumstances amounting to notice that the 
shipment was imauthorized by his fathei*. It 
is to be observed, in this case, there was no 
breach of the peace, no indictable offense. 
The shipment of the minor was an act done 
in the course of the master's employment. 
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for the benefit of the owner; and hence, the 
assent of the latter may have been implied. 
The ease next cited is that of the Rebecca 
p:d. 11,619]. It applies esdusively to the 
lien which the merchant has on the ship for 
lost goods. Reference was also made to the 
case of the Phebe [Id. 11,064]. It merely 
enunciates the prmciple that the shipper has 
a lien on the vessel for the due execution of 
the contract by bill of lading. The object, 
doubtless, of citing the two foregoing au- 
thorities, was to show the liability for the 
loss of goods by reason of the torts of the 
master or mariners and they enunciate 
sound law. It may be admitted, that the rea- 
sons which lie at the foundation of the rule 
commend to the legislature the propriety of 
extending, to some extent, to passengers the 
rules which govern the liabilities of ship- 
owners as to goods; but to do so is not the 
province of the coiuts. The next case is that 
of Dean v. Angus DCd. 3,702], which affii-ms 
the doctrine that the owners of a vessel are 
liable for the wrongful capture at -sea by the 
master, he actuig under an authority from the 
owners to capture. The next case is that of 
Dias V. The Revenge pCd. 3,877]. This case 
would seem to militate against the proposi- 
tion contended for by libelants. The libel 
in that case was filed to make the owners 
liable for damages sustained by the imder- 
writers of certain Spanish and Portuguese 
vessels, for piratical acts of. the officers and 
crew of the Revenge, and the question arose 
whether the ownei'S of a commissioned pri- 
vateer ai-e liable, civilly, for the piratical acts 
committed by the officers and crew of their 
vessel.' The court held, that where an illegal 
capture as prize of war was made, the owner 
is liable civilly; but that he is not liable for 
the piratical acts of the master and officers. 
The court say: '"The liability of those to 
whom the libelants owe their wrongs, is ad- 
mitted; their inability to make retribution, 
if such should be their situation, is a mis- 
fortune for which the tribunals of the country 
can supply no remedy. Those against whom 
redress is sought in this instance, did not 
commit, nor in any manner authorize or 
countenance the spoliation of which the libel- 
ants complain. They are, therefore, equally 
innocent with the libelants, and are equally 
entitled to the protection of the court." The 
last decided case cited by libelants, is that 
of The New World v. King, 16 How. [57 U. 
S.] 469, which simply decides that a passen- 
ger may recover in rem for injuries received 
from the explosion of a boiler, the result of 
gross negligence of those on board the steam- 
er and in control of her. No one of the fore- 
going authorities (and they are aU that have 
' been cited), asserts the principle that by vary- 
ing the form of suing for a breach of the con- 
tract, and not directly for the tort,— that the 
owner is civilly liable for the crimes of the 
master or mariners, because the commission 
of them involves the breach of a contract 
when committed upon the person of a passen- 
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ger. The proceeding in this case is a libel 
against the vessel for the breach of contract 
arising out of assaults and batteries commit- 
ted by the master and officers of the ship on 
two of the passengers. The 16th rule of ad- 
miralty prescribes, "that in all suits for an as- 
sault and battery on the high seas, or else- 
where witbin the admiralty and maritime 
jm-isdiction, the suit shall be in personam 
only." Mr. Benedict [Ben. Adm.] (section 
309), referring to this rule, considers it as ap- 
plicable only to a case where the action is 
technically for an assault and battei*y as a 
mere tort; but not applying to cases where 
the action is brought for breach of contract 
and the assault and battery constitute the 
gi'avamen of the action. I cannot consider 
this construction very satisfactory; but as 
it has been published for some time, and has 
received no conti-adiction from any court or 
text-writer, I shall act upon it for the present 
to the extent this case goes. I have com- 
mented more fully on the question of juris- 
diction, so that, while the power of the court 
in this case is affirmed, this decision may not 
be misapprehended, or extended beyond the 
case at bar. "I desire that nothing whidi 
may be said in the course of these remarks 
shall be extended to embrace any other case.'' 
Waring v. Clarke, 5 How. [46 U. S.] 441. lu 
this case, the testimony ascertains that the 
ill-treatment of the two passengers, the libel- 
ants, by the captain and his officers was in- 
flicted while in the avowed presei-vation of 
the discipline and police of the ship. They 
were acting directly in the employment of 
the owners. But acting within its scope they 
exceeded its limits; and, in analogy to the 
ease of Sherwood v. Hall [Case No. 12,777]. 
where the owner was made liable for the 
abuse by the master of his authority to en- 
list,— the owners in this case must be made 
liable for the abuse and excessive use of the 
authority confided to them. In that case, 
the assent of the owner might be implied, as 
the master was acting at the time for the 
owner's benefit. It cannot be so in this case, 
to that extent; but upon the best considera- 
tion I can give to this case, and in view of 
the importance of "-^iquiring a strict liability 
of the owner on the passenger conti-act, ray 
conclusion is, that the exceptions to the juris- 
diction were properly overruled by the dis- 
trict comrt. I should be pleased if the libel- 
ants, who are the only party who can carry 
this casfi up, claiming as they do more than 
?2,000, would appeal it. A decision would, 
in that case, be obtained from the supreme 
comrt, ascertaining authoritatively the liabil- 
ity of ship-owners for the torts of masters 
amounting to a breach of the peace, where 
they involve a breach of the passenger con- 
tract 

The remaining question is the amount of 
damages decreed by the district court. I 
am aware that the district judge is well 
versed as to the rule by which damages are 
to be adjusted; but am constrained lo be- 
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lieve, tliat in this case lie has takan onujjsel 
from the grossness of the abuse by the mas- 
ter of his authority, more than that rule will 
permit. Ordinarily, this court does ni-»t in- 
terfere with the amount of damages decreed 
by the court below. The district judge has 
the witnesses before him, and therefore has 
an opportunity of arriving at the truth, not 
within the grasp of this court, where ILe 
testimony is in writing. Where, ihorofove, 
no additional testimony is taten, I do not 
feel inclined to hastily disturb a decifc on 
the point of damages; but where ;he ndjus-t- 
ment of them depends, as in this case, u]ion 
the correct enunciation of principles, then 
the amount loses consideration in tiie ijn- 
portanee of establishing a correct basis on 
which to rest their adjustment. It is ad- 
mitted that the owners can only be made 
liable for such damages as flow directly 
from the breach of the contract In an ac- 
tion against the pei-petrator of the wrong, 
the aggrieved paity would be entitled to re- 
cover not only actual damages but exem- 
plary,— such as would vindicate his wrongs, 
and teach the tort feasor the necessity of 
reform. In an action against such, it would, 
in the language of the district judge, "be the 
duty of the court to apprise officers of ships 
that the crews are not on every casual dis- 
turbance to- be called with capstan-bai-s to 
inflict dangerous and indiscriminate blows 
on imoffending passengers." In such actions, 
the damages may be inflamed to teach of- 
fendei-s their duty; but not when the pro- 
ceedings are against the owners for breach 
of contract, who, in the language of Judge 
Washington, did not commit or in any man- 
ner countenance the wrong, and who, with 
libelants, are equally entitled to the protec- 
tion of the law. Such should not be made 
liable beyond the amount of actual damages, 
uninfluenced by any considerations of pun- 
ishing the act of the perpeti-ator on the 
ground of breach of contract Dias v. The 
Revenge PEd. 3,877]. In the case of the 
Amiable Kancy, 3 Wheat. [16 TJ. S.] 558, a 
libel was filed to recover damages for a 
marine tort. The court say: "Upon the 
facts disclosed in the evidence this must be 
pronounced a case of gross and wanton out- 
rage, without any just provocation or excuse. 
And if this were a suit against the original 
wrong-doers, it might be proper to go yet 
further, and visit upon them in the shape of 
exemplary damages the proper punishment 
which belongs to such lawless misconduct 
But it is to be considered that this is a suit 
against the owners of the privateer; upon 
whom the law has from motives of policy, 
devolved a responsibility for the conduct of 
the officers and crew employed by them, and 
yet, from the nature of the service, they can 
scarcely ever be able to secure to themselves 
adequate indemnity in case of loss." 
" This reasoning is appropriate to the case 
at bar. The owners are sought to be made 
liable, by a constx-uctive consent annexed to 



the contract, for criminal acts of the master 
and mariners, alleged as the gravamen of 
the breach of contract done without thetr 
knowledge, and of which they are as inno- 
cent as the libelants. In an action ex delic- 
to or ex contractu in such a case, the meas- 
ure of damages should be adjusted to the loss 
proved to have been actually incurred, unin- 
fluenced by the conduct of the real wrong- 
doer, who is civilly and criminally liable for 
his acts to the Injured party. In this case, 
the libelants were steerage passengers on 
board the Golden Gate. They are repre- 
sented to be laboring men, without means; 
and have therefore filed their bill in forma 
pauperis. In relation to one of them, James 
McGuii-e, the district judge says: "He seems 
to have received a violent blow on his wrist 
or that it has been severely strained, which 
prevents the muscles from being used with- 
out considerable pain." The judge proceeds 
to state, that the physicians assert with 
considerable confidence that the rigidity of 
the muscles will be overcome by use, and 
conclude that for the present he is unable to 
make much use of it, and that condition 
must continue under favoi-able circumstances 
for a month or two. It is further stated that 
from the 31st day of 3Iay, when the injuiy 
was received, until the trial (a period of 
about three and a half mouths), the libelant 
has been practically deprived of the use of 
his hand; that he was a sea-faring man, 
and that his last employment was as mate. 
Now, under the rule I have endeavored to 
show (this proceeding being against the in- 
nocent owner, and not against the original 
wrong-doer), the actual loss is to be the meas- 
ure of damages. Apply this i-ule to the case. 
Three and a half months intervened be- 
tween the receipt of the injury and the trial 
Add to these, two more months for probable 
loss of employment by reason of the loss of 
the use of his hand. We have then, five 
and a half months; and allowing for loss of 
wages at $65 per month, we have the aggre- 
gate sum of thi-ee hundred and fifty-seven 
dollars and fifty cents. This gives to the li- 
belant wages for the whole period. There is 
no evidence as to the payment of a doctor's 
bill, or any other item of expenditure; still, 
in addition to loss of wages, there are other 
som-ces of expense, which, though not direct- 
ly proved, may be inferred. To meet them, 
double the amount of wages, add for proc- 
tor's fees $250, and we have an aggregate 
of $965; which will fully cover all actual 
loss, and amount to compensatory damages. 
To this libelant, the court below decreed the 
sum of fifteen hundred dollars. 

With regard to the other libelant Thomas 
M. Place, it appears from the statement of 
the district judge "that he received a violent 
and dangerous blow, without any fault on 
his part" The blow inflicted no permanent 
injury, witli the exception of a slight scar 
or indentation on the side of the face. "It 
must have caused, however (says the judge). 
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much suffering; and lie appears to have 
been obligeti to live on liquids for some time, 
from his inability to chew hard food." It is 
evident that the wanton act of the officer in 
striking the libelant, evidenced as it was by 
the freedom from fault of the latter, must 
have entered into the estimate made of the 
loss of libelant, which was fixed at $600. In 
fact, the decree is preceded by the statement 
"that it is the duty of the court to apprise of- 
ficers of ships that the crews are not, on 
every casual disturbance, to be beaten with 
capstan-bars," &c. Now, it is most ti-ue that 
such notice should be given in actions brought 
against officers themselves; but in actions 
against innocent owners, while the policy of 
the law holds them liable for actual damages 
as proved, these cannot be enhanced to admon- 
ish the guilty. There was no proof of actual 
loss by this libelant, and perhaps against the 
owners he is entitled to nothing. But he re- 
ceived a violent and dangerous blow with- 
out any provocation given, and must have 
been subjected to some sufiEering. Seeking 
a money compensation from a party who had 
no participation in the matter, I consider 
$250 a sufficient amount. I am aware that 
his honor the district judge, is familiar with 
the distinction to which this court has al- 
luded in the adjustment of damages; but it 
appears to me, on reading his opinion, that 
he has been unconsciously, and not unnat- 
urally, beti-ayed into awarding punitive rath- 
er than compensatory damages. A decree 
must be entered in accordance with the fore- 
going views, and handed for examination 
and signature to the judge. 



JVIcGUIRB (NICHOLSON v.). See Case No. 
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McGUNNEGLE v. RUTHERFORD. 

[Hempst. 45.] i 

Superior Court, Territory of Arkansas. Oct., 
1826. 

Taxation— Mode of Coi.i-ecting— No s-Resi dents 

—Fees Impropekly Received— Tax 

Collector. 

1. The act of 1825 concerning taxes, requiring 
the "inhabitants" of each township to attend at 
the place of holding elections, at such time as 
the sheriff shall designate, to pay their taxes to 
himv does not apply to non-residents of the state 
or the township, but only to taxable inhabitants 
of the township. 

2. Penalties may be recovered for fees improp- 
erly received by a sheriff and collector. 

[Action by G. K. and W. G. McGunnegle 
against Samuel M. Rutherford, sheriff of 
Pulaski county.] 

Before JOHNSON, SCOTT, and TRIM- 
BLE, JJ. 

1 [Reported by Samuel H. Hempstead, Esq.] 
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OPINION OF THE COURT. This is an 
action of debt brought by the plaintiffs, citi- 
zens and residents of the state of llissouri,. 
against the defendant, as sheriff of Pulaski 
county, to recover the amount of certain 
penalties imposed by law for demanding and 
receiving certain fees alleged by the plain- 
tiffs to have been illegally collected from 
them by the defendant. 

The following are the facts, as they appear 
from the agreed case submitted to the court: 
The plaintiffs own the north-east quarter of 
section twelve in township six north, and 
range eight west, lying in Pulaski county. 
The defendant, as sheriff of that county, on 
the 1st day of July, 1826, gave thirty days 
notice by advertisement, as prescribed by 
the first section of an act of the general as- 
sembly of this territory, entitled "An act 
supplementary to the several laws regulat- 
ing the collection of taxes," passed 26th Oc- 
tober, 1825, that he would attend at the 
proper places to receive the taxes due from 
the "inhabitants." That the plaintiffs, as 
non-residents of this tenitory and citizens of 
Missouri, failed by themselves or agents to 
attend at the place and time designated in 
the defendant's advertisement, or to pay the 
taxes due on their tract of land. On the 
1st day of September, 1826, the taxes not be- 
ing paid, their tract of land was advertised 
in the Arkansas Gazette for sale, agreeable 
to the provision of the laws, to which the 
act passed the 26th of October, 1825 [Laws 
Ark. p. 27] is a supplement. After the 
above quaiter section had been so adver- 
tised, the plaintiffs paid to the defendant the 
taxes, together with 18% cents costs for ad- 
vertising, and 2Va per cent, commission on 
the amount of the taxes, it being half com- 
mission for receiving and paying out money; 
also one dollar, for levying execution on 
their tract of land. The plaintiffs, by way of 
penalty, claim six dollars for the two and a 
half per cent, commissions, and six dollars 
for the one dollar charged and paid for levy- 
ing the tax list as an execution. 

The principal question presented to the 
court is, whether the provisions of the act of 
1825, before recited, are applicable to or em- 
brace the case of a non-resident of the terri- 
tory, or a non-resident of the coianty where 
the land lies. We are clearly of opinion 
that the law does not embrace either a non- 
resident of the territory, or of the county 
where the land lies, but has reference sole- 
ly to the "inhabitants" of the county. The 
act provides that, for the purpose of collect- 
ing the taxes in the several counties of this 
territory, it shall be the duty of the several 
sheriffs to give notice, by advertisement in 
eveiT township, that they will attend at the 
place where elections are held, on a named 
day, for the collection of taxes in such town- 
ship. Whereupon it shall be the duty of 
such taxable inhabitants, or their agents, to 
attend and pay to the sheriff the taxes due 
from such inhabitants. The language here 



[16 Fed. Cas. page 145] 



(Case No. 8,817) McGUNNIGLE 



used is too clear and esplicit to leave room 
for construction. The duty of attending at 
the place appointed by the sheriff is im- 
posed only on the taxable inhabitants of the 
tOT\'nship where the land lies, by the very 
■words of the act; and it is not the province 
of the court to extend it beyond the plain 
and obvious meaning of the legislature. The 
second section of the act relates only to 
those who were required by the first section 
to attend and pay the taxes due, and in the 
event of a failure on the part of any of the 
taxable inhabitants of the township to at- 
tend at the place designated in the adver- 
tisement of the sheriff, and pay their taxes, 
the tax list becomes an execution in the 
hands of the sheriff, who may proceed to 
malje distress on the propeity of such de- 
faulters. And if he does make an actual 
levy of the tax list, he is entitled to the 
same fees as if he had levied an execution, 
except the allowance of mileage, to which he 
is not entitled. It follows, therefore, that 
the plaintiffs are not liable to pay the half 
■commissions, nor the one dollar charged for 
levying the tax list as an execution; and 
there must be judgment for plaintiffs. 



Case nSTo. 8,816. 

MeGUNNLGLE v. BLAKE. 

[3 Orppeb. G. O. 64J i 

Circuit Court, District of Columbia. Dec. 
Term, 1826. 

Landlord and Tenant— Rest— Partial Evio- 
Trox. 

In an action for mere use and occupation, not 
founded on an express contract for an entire rent, 
eviction of part is not a bar to the whole action. 

This was an action of assumpsit [by Ann 
McGunnigle against Betty H. Blake] for use 
and occupation. Plea, eviction of part, in 
bar of the whole action. 

ilr. Wallach, for plaintiff, contended that 
if Mi-s. Blake resumed the occupation, it was 
a waiver of the eviction, and restored the 
plaintiff to her right of action. 1 Esp. N. P. 
pp. 2, 72; 4 Starkle, Ev. 1520, 1521-; Smith v. 
Ealeigh, 3 Camp. 513; Stokes v. Cooper, Id. 
514; Fitchburg C. M. Co. v. Melvin, 15 Mass. 
270. 

Mr. Morfit, for defendant. 

THE COURT said that in an action for 
mere use and occupation, not founded on an 
express conti-act for an entire rent, eviction 
of part is not a bar to the whole action; be- 
cause the plaintiff is entitled to recover dam- 
ages for the actual use and occupation; and 
if the defendant was deprived of the use for 
a certain part of the time, and afterwards 
resumed the occupation and use of the prem- 
ises, the jury will consider that circumstance 
in estimating the damages. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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McGUNNIGLE et al. v. SIMMBS. 

[1 Hay w. & H. 285.] i 

Circuit Court, District of Columbia. Nov. 10, 
1847. 

GaIIISG — ASSIGSMEXT OF CERTIFICATE IN PLAT. 

M. obtained a certificate for the payment of 
money from G., the owner and payee, by gam- 
bling, and assigned the same to L. and J. The 
assignment held void, as being in violation of the 
provisions of the act of 9 Anne in relation to 
gambling. 

[This was an action at law by Alexander 
McGunnigle, Lee & Johnson, use of Johnson 
& Lee, against Edward Simmes.] 

Gillespie had obtained from Eaton and Hub- 
ley, commissioners under the Cherokee treaty, 
a certificate of ?2,506. On this, §250 had 
been paid out on Gillespie's order, leaving 
due on said certificate $2,256. This certificate 
came, by endorsement of Gillespie and as- 
signment of one Alexander McGunnigle, into 
the possession of- the plaintiffs, who, through 
their attorney, made application for payment 
to the depaitment, or the proper officers there- 
of. An order from the secretary of war was 
given to. the auditor, who passed the account 
notwithstanding the objection of said Gil- 
lespie, who was making effort to stop the 
payment. "When the account came to the 
second comptroller it was delayed for some 
purpose or other. At this stage an injimc- 
tion was prayed by the said GiUcspie from 
the circuit court to stop the payment of 
the said certificate on the ground that the 
same had been obtained by McCunnigle by 
gambling, and that the said assignment was 
void. On this injunction the usual bond was 
given by said Gillespie, and sureties in the- 
penalty of $1,000, that he would prosecute his 
suit with effect, &c. Shoi-tly after he (Gil- 
lespie), without the knowledge of the other 
pai*ty, obtained from the department the 
amount on his certificate, and immediately 
dismissed his bill in chancery. 

B. S. Cox and J. M. Carlisle, for plaintiffs. 
Marbury, May & Biadley, for defendant. 

THE COURT permitted the defendant to 
show that the certificate was obtained by 
McGunnigle from Gillespie by gambling, and 
that the statute of 9 Anne, c. 14,2 in relation 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 

_ 2 T\Tiereas, the laws now in force for prevent- 
mg the mischiefs which happen by gaming have 
not been found sufficient for that purpose: 
Therefore, for the further preventing of all ex- 
ces.'^ive and deceitful gaming, be it enacted bv 
the queen's most excellent majesty, by and with 
the advice and consent of the lords spiritual and 
temporal, and commons in this present parlia- 
ment, and by authority of the same, that from 
and after the first day of May, one thousand 
seven hundred and eleven, all notes, bonds, bills, 
judgments, mortgages or other securities or 
conveyances whatsoever, given, granted, drawn 
or entered into or executed by any person or 
persons whatsoever, where the whole or part 
of the consideration of such conveyances or se- 
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to gambling, in force here, rendered the as- i 
signment utterly Toid, and the jury was in- 
structed to render merely nominal damages 
for the plaintiffs. 

Verdict for tlie plaintiffs. Judgment for 
one cent damages and cost of suit. 



Case No. 8,818. 

MeGUNNIGLB v. WASHINGTON. 

[2 Oranch, O. G. 460.] i 

Circuit Court, District of Columbia, April 
Term. 1824. 

Wakkant—Cektainty— Violation op By-Law. 

A warrant issued by a justice of the peace for 
the penaltY of a by-law, ought to state all the cir- 
cumstances required by the by-law to constitute 
the offence; but the court will disregard all such 
defects as would be disregarded after verdict m 
an action of debt or information upon a penal 
statute. 

Four judgments for $20 each were rendered 
by a justice of the peace against the appel- 
lant [Ann McGunnigle], with costs, upon 
four separate warrants. 

1. The first charged that she "did suffer or 
permit gaming in her house on the 31st of 
December, 1822, or the 1st of January, 1823, 
contrary to the act or acts of the said mayor, 
&c., on that subject made and provided." 
The second charged that she -"did between 
the 28th of December, 1&22, and the 18th of 
January, 1823, sell spirituous liquor, without 
having obtained a license from the register, 
contrary to the act or acts," &c. The third 
charged that she "did, sometime in the last 
and present months, suffer gambling in her 
house, contrary to the act or acts," &c. The 
fourth charged that she "did, during the pres- 
ent month, sell spirituous liquoi-s by retail 
without having a license therefor, contrary 
to the act or acts," &c. 

The by-law upon which the two prosecu- 
tions for gaming were founded, was that of 
the 16th of August, 1809, entitled "An act to 
suppress gaming," by the 2d section of which, 
it is enacted, "That if any person or persons 
whatsoever, shall, after the passage of this 
act, permit any E. O., A. B. C, faro, roUy- 
boUy, shuffle-board, equality table, or other 
device, except as aforesaid," (that is, except 
billiard-tables,) "to be set up, kept, or played, 
in his, her, or their house, out-house, tavern, 

curities shall be for any money, or other val- 
uable things whatsoever, won by gammg or 
playing at cards, dice table, tennis, bowls, or oth- 
er game or games whatsoever, or by betting on 
the sides or hands of such as do game at any 
of the games aforesaid, or for the reimbursing 
or repaying any money knowingly lent or ad- 
vanced at the time and place of such play to 
any person or persons so gaming or betting as 
aforesaid, or that shall, during such play, so 
play or bett, shall be utterly void, frustrate, and 
of non effect to all intents and purposes what- 
soever, any statute, law or usage to the con- 
trary thereof in any wise notwithstanding. 
Alexander's British Statutes, 689. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] / 



or place appertaining thereto, he, she or they 
shall incur the penalty of $20 for every day 
"or less time that the same is so kept up and 
maintained, to be recovered before a single 
magistrate, one half whereof shall go to the 
informer, and the other for the use of the 
city council." The by-law upon which the two 
prosecutions for selling liquor were found- 
ed, was that of the 26th of October, 1819, by 
the 1st section of which it is enacted, that 
"it shall not be lawful for any person or per- 
sons to sell or barter any brandy, rum, gin, 
whiskey, or other spiiituous liquors, mixed or 
unmixed, wine, cordial, strong beer, or cider, 
in the city of Washington, without first ob- 
taining a license for that purpose, as re- 
quired by law, and every person who shall 
sell or barter as aforesaid, without first hav- 
ing obtained a license therefor, shall forfeit 
and pay a fine, for each and every offence, 
of $20; one half thereof for the use of this 
corporation, and the other half for the use of 
the informer; provided that nothing, herein 
contained, shall be so construed as? to prevent 
the brewer, or maker of strong beer, cider, or 
cordial, from selling the same in quantities 
not less than five gallons, or to prevent any 
pei-son from selling spirituous liquors, wines, 
cordial, strong beer, or cider, in quantities 
not less than ten gallons." By the 2d section, 
the mayor (not the register,) is authorized to 
issue licenses, &c. 

THE COURT (THRXJSTON, Circuit Judge, 
absent) decided that these fom* warrants 
were too vague and uncertain to support the 
judgments; and reversed them with costs. 
And the court said, that the wai-rant, in such 
cases, for a penalty of a by-law ought to state 
all the circumstances which are required by 
the by-law to constitute the offence; or, in 
other words, the warrant must contain the 
charge of an offence. But the court will 
disregard all such defects as would be dis- 
regarded, after verdict, in an action of debt, 
} or information upon a penal statute. 



McGURK (UNITED STATES v.). 
No. 15,680. 



See Case 



Case No. 8,819. 

In re MACHADO. 

[3 Ben. 131; 2 N. B. R. 352 (Quarto, 113); 1 

Chi. Log. News, 163; 2 Am. Law T. 

Rep. Bankr. 53.] i 

District Court, S. D. New York. Jan. 20, 18G9. 

Bankrupt's Oath— Withdrawal of Opposition. 

Where, after a bankrupt had taken the oath 
required by the 29th section of the bankruptcy 
act [of 1867 (14 Stat. 531)], a creditor filed speci- 
fications of opposition to his discharge, alleging, 
among other things, wilful false swearing in the 
affidavits annexed to the petition and schedules, 
and afterwards withdrew his appeai-ance in op- 

1 [Reported by Robert D, Benedict Esq.. and 
here reprinted by permission. 2 Am. Law T. 
Rep. Bankr. 53, and 1 Chi. Leg. News, 163, 
contain only partial reports.] 



£16 Fed. Cas. page 147] 

position and the specifications: Held, that the 
oath of the bankrupt, under that section, ought 
to be taken anew, after such withdrawal. 

[In the matter of Jolin A. Machado, a bank- 
rupt] 

A. W. Speir, for petitioner. 

BLATOHFOBD, District Judge. In this 
•case, the oath of the banknipt required by the 
29th section of the act was subscribed and 
taken on the 3d of December, 1868. Specifi- 
cations in opposition to his discharge were 
filed on the 4th of January, 1869, by a credit- 
or, alleging, among other things, wilful false 
swearing in the affidavits annexed to his pe- 
tition and schedules, in certain particulars. 
The ease then came before me and was or- 
dered to stand for hearing on the specifica- 
tions, with leave to take testimony. On the 
19th of January, 1869, the creditor "withdrew 
in writing his appearance in opposition and 
the specifications. No new oath of the bank- 
nipt under section 29 is presented. I think, 
in view of the fact that the 29th section 
specifies as a ground for withholding a dis- 
■charge, that the bankrupt, or some person in 
Ws behahP, has procured the assent of a 
creditor to the discharge, or influenced the 
action of a creditor, at some stage of the pro- 
■ceedhigs, by a pecuniary consideration or ob- 
ligation, and that the same ground is made, 
by section 34, a ground for setting aside and 
annulling the discharge after it is granted, 
that, in this case, and in all cases where 
specifications such as those in this case are 
put in and are afterwards withdrawn, the 
oath of the bankrupt required by section 29 
•ought to be subscribed and taken after the 
withdrawal. A decision in this case is, there- 
fore, suspended, to allow the defect to be sup- 
plied. 



^fcHENRT rtJNITED STATES v.). See Case 
No. 15.681. 



Case Wo. 8,8S0. 

Ex parte McILLWBE, 

£3 Am. Law T. 251.] 

Ourcuit Court D. Vhrginia. Sept, 1870. 

Elections— Qdatifications of Voteks— The Es- 
FOKCBjrEST Act. 

[It was not the purpose of the act of congress of 
May 31, 1870 (16 Stat 140), to prescribe the 
•qualifications of voters, or even to alter tiiem, 
as fixed by the state law, except so far as they 
were founded upon the distinction of race, color, 
•or previous condition of servitude; and it is 
therefore no violation of the law to refuse to 
register a white applicant on the ground that he 
is not qualified to vote under the state law he- 
cause of his adherence to or participation in the 
late Rebellion,] 

[This was a hearing at chambers upon the 
return of a writ of habeas corpus issued in 
behalf of the petitioner, John H. McIUwee.] 

BOND, Circuit Judge. Itappearsfrom there- 
turn and the evidence in this case that the pe- 



(Case No. 8,820; McILLWEE 

titioner is one of the persons appointed under 
the laws of tlie state of West Vhrginia to reg- 
ister those entitled to vote under the election 
laws of that state. A certain "Winfield Scott 
Alkire, a white citizen of West Virginia, 
made application on the fifth day of August 
last to petitioner to be registered, and his 
application was refused on the ground that 
he was not qualified to vote under the laws 
of the state by reason of his adherence to 
or participation in the late Rebellion. The 
petitioner was therefore on the affidavit of 
said Alkire, arrested and brought before a 
commissioner of the United States for a sup- 
posed violation of the act of congress ap- 
proved May 31, 1870, and by said commis- 
sioner, in defatilt of bail, was committed to 
answer at the next term of the District court 
It appears to me that this case does not 
come within the purview of the statute in 
question. That is was not the intention of 
congress to abolish the laws of the several 
states whicli prescribe the qualifications of 
voters, or even alter them, except so far as 
they were founded upon the distinction of 
race, color or previous condition of servi- 
tude, is sufficiently evident from the words 
of the first section of the statute which de- 
clare it to relate to "all citizens of the Unit- 
ed States who are or shall be otherwise 
qualified by law to vote." It cannot be 
doubted that the meaning of this language is, 
that these citizens shall be qualified to vote 
h-y the law of the state or territory in which 
they offer to poll. That these persons thus 
"otherwise qualified" shall vote without dis- 
tinction of race, color, or previous condition of 
servitude is the purpose and intent of the 
statute. It was clearly the duty imposed 
upon the petitioner to inquire into the quali- 
fications Qf the applicant for registration un- 
der the laws of the state of West Virginia, 
and if he found him "otherwise qualified" he 
was to registei- him without distinction of 
race or color or previous condition of servi- 
tude, under the penalty of this act of con- 
gress. 

The third section of this act of congress 
relates to those citizens otherwise qualified, 
who have not been able by reason of the 
"wrongful act or omission aforesaid" to do 
the prerequisite act which entitles the citi- 
zen to vote. There is no mention of any 
"wrongful act or omission" in the third sec- 
tion itself, and every rule of construction re- 
quires that reference should be had to the 
previous sections, where we find the "wrong- 
ful act or omission" to be the making among 
citissens "otherwise quaIified,"oa distinction 
on account of race, color, or previous cond'- 
tiou of sei-vitude. It is not pretended that 
the petitioner refused the appUcation of Alk- 
ire on this account and therefore he is not 
guilty of the "wrongful act or omission" 
which makes him amenable to the punish- 
ment prescribed in these sections. The 
twenly-second section of the act under con- 
sideration x-elates to the "officers of any elec- 



MACINTIRE (Case No. 8,821) 

tion at whieli any representative or delegate 
in the congress of the United States shall he 
voted for." It is not alleged nor Tvas it true, 
that there was any election of the kind be- 
ing held, of which election the petitioner was 
an officer. He was a mere subordinate offi- 
cer of registration, from whose judgment 
there was an appeal, by the laws of the state, 
to a board of registi-ation in review. 

The petitioner, in my opinion, must be dis- 
charged, because it does not appear that he 
is guilty of the violation of the act of con- 
gi-ess with which he is charged, and for the 
reason that, for his judgment of the qualifi- 
cation of the applicant for registration un- 
der the laws of "West Virginia, he is not an- 
swerable in the court of the United States. 
I shall pass an order to that effect. 



Case :No. 8,821. 

In re MACINTIRE. 

[1 Ben. 277; 1 1 N. B. R. 11; Bankr. Reg. 
Supp. 3.] 

District Court, S. D. New York. July 19, 1869. 

Examination of Baxkrdpt— Fees of Register. 

1. Where, at the first meeting of a banknipt's 
creditors, notice was given on behalf of a creditor, 
of an application to be made next day for an or- 
der for the examination of the petitioner, and 
the application was made pui-suant to notice, 
whereupon the register proposed to grant the or- 
der on payment by the creditor of one dollar as 
his fee, and on request certified the question to 
the court whether the creditor must pay any and 
what fees: Edd, that the proposed fee to the 
register is not provided for by the act [of lUbi 
(14 Stat. 517)1, nor by the general orders m bank- 
ruptcy, unless it is covered by the words in rule 
30, "For every order made where notice is re- 
quired to be given, &c." 

2. These words apply to cases where previous 
notice is required to be given to an adverse party 
of the application for the order, before the order 
can be made. 

3. Under the 26th section of the act, no notice 
is required to be given of an application to a reg- 
ister by a creditor for the examination of a bank- 
rupt. 

4. The examination is not a "meeting" under 
section 47 of the act. that word in the act always 
meaning a meeting of creditors. 

5. The register is not entitled to the fee of one 
dollar for making the order in question, nor to 
any fee for that service. 

6. Where a creditor applies for an order for 
the examination of a bankrupt, he must pay to 
the register the fees allowed by law for taking the 
bankrupt's depositions, both on the direct and 
cross-examination, and the register is not obhged 
to look in the first instance to the bankrupt, or 
to the fifty dollar^ deposited, or to the estate. 

[In the matter of James JIacintire, a bank- 
rupt] ^ 

In this case a register in bankruptcy cer- 
tified that the first meeting of creditors was 
held July 11th, at ivhich notice was given of 
an application next day for an order to ex- 
amine the petitioner on behalf of a creditor, 
and the meeting was duly adjourned to July 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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12th. On that day, the petitioner attending, 
a creditor who had filed proof of his claim 
applied for an order, in pursuance of said 
notice, for the examination of the petitioner 
on behalf of the creditor at that time, the 
petitioner not objecting to the time, but in- 
sisting that the creditor must pay the regis- 
ter's fees for the order. The creditor refus- 
ed to pay any fees, insisting that they must 
be paid out of the deposit of fifty dollai-s 
made by the petitioner with the clerk. The 
register proposed to grant the order on pay- 
ment by the creditor of one dollar as the 
proper fee. At the request of the creditor 
the register certified the question for the de- 
cision of the court The register, in his cer- 
tificate, referred to that portion of the foui-th 
section of the bankruptcy act, which pro- 
vides that the fees of the registei-s, as estab- 
lished by the act, and by the general rules 
and orders required to be framed under it, 
shall be paid to them by the pai-ties for whom 
the services may be rendered in the course 
of proceedings authorized by the act. He 
also referred to that part of rule 29 of the 
general orders in bankniptcy which provides 
that the fees of the register shall be paid or 
secured in all eases, before he shall be com- 
pelled to perform the duties required of him 
by the parties requiring such sei-viee. He 
also stated it to be his opinion that the grant- 
ing of the order for the examination of the 
bankrupt having been required by the cred- 
itor and not by the bankrupt, the former 
and not the latter ought to pay the fees for 
the order. On the pait of the creditor it 
was claimed, that such fees as are connected 
with the personal examination of the bank- 
rupt are governed by the 47th section of the 
act; that that section says that such fees 
shall be paid out of the estate, and have pri- 
ority over all other claims; that the court 
may, under rule 29 of the general orders in 
bankruptcy, exercise its discretion as to the 
payment of the whole or a part of the fees 
out of the fund in court; but that, without 
such direction from the court, the register 
must look to tlie fund in court for his fees in 
such a ease as the present; [that the bank- 
rupt is compelled by that section to deposit 
fifty dollars for that purpose; that that sec- 
tion contemplates that the services of the 
register in the examination of the bankrupt 
are services required by the bankrupt, and 
not by the creditor; that under the 47th sec- 
tion, the register was entitled to charge three 
dollars for the adjourned meeting of cred- 
itors on the 12th of .July, such fee to be paid 
by the bankrupt; that such fee was the only 
fee the register had a right to charge, there 
being no provision by which he could exact 
one dollar from the creditor for entering an 
order for the examination of the bankrupt; 
that no such order was required; that there 
are services of the register specified in the 
4th section of the act which may be required 
of a creditor, and for which he should pay; 
but that the act does not contemplate that a 
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creditor shall pay for tlie register's services 
in examining the banki-upt for the puipose 
of seeing whether he has made a proper ex- 
hibit of his affairs, when he calls a meeting 
of his creditors for that purpose; that under 
the 47th section the bankrupt must pay the 
register for that service, the three dollars for 
the meeting of creditors, and also "the fees 
allowed by law for taking his deposition; 
that section 2G of the act requires the bank- 
rupt at all times to attend and submit to an 
examination on oath upon all matters relat- 
ing to the disposal of his property, &c.; that 
the fees for such examination are provided 
for by section 47 of the act. The views urged 
for the creditor are thus fully stated, in or- 
der that it may be seen that the question has 
been considered by the court in all its as- 
pects.] 2 

BLATCHFORD, District Judge. The fee 
of one dollar proposed to be charged by the 
register in this case, for making the order for 
the examination of the bankrupt, is not pro- 
vided for by the act, and is not at all provid- 
ed for unless it is covered by the following 
provision of rule 30 of the general orders in 
bankruptcy, under the head of "Fees to the 
Register" : "For every order made where no- 
tice is required to be given, and for certify- 
ing copy of the same to the clerk, one dol- 
lar." This provision allows a fee of one dol- 
lar for making an order and for certifying a 
copy of the same to the clerk, in a case 
where previous notice is required to be given 
to an adverse party of the application for 
the maMng of the order, before the order can 
be made. That this is the meaning of that 
provision of rule 30 of the general orders is 
shown by the language of rule 8 of the gen- 
eral ordei's. In the present case no notice 
was required to be given to any party of the 
application for the order for the examination 
of the bankrupt, before the order could be 
made. By the 26th section of the act it is 
provided, that the court may at all times re- 
quire the bankrupt, upon reasonable notice, 
to attend and submit to an examination on 
oath upon all matters relating to the dis- 
posal or condition of his propei-ty, &e. An 
order requiring the bankrupt so to attend 
and be examined, and service of such order 
on him a reasonable length of time previous- 
ly, are necessary; and the form of such or- 
'der is prescribed by form No. 45 of the forms 
specified in the schedules annexed to the gen- 
eral orders in bankruptcy. But no previous 
notice is required to be given to any person 
of the application to the register by the cred- 
itor for the making of the order. It is to be 
made ex parte, on the application of the a-ed- 
itor. It may also, under section 26 of the 
act, be made by the register ex parte, on the 
application of the assignee, or by the register 
on his own suggestion, without any applica- 
tion. The register was, therefore, not enti- 



2 [From 1 N. B. R. 11.] 



tied to charge any fee for making the order 
in this case. There are many specific serv- 
ices which must be rendered by the registers, 
and for which no specific fee is provided ei- 
ther by the act or the general orders in bank- 
i-uptcy. Their compensation for such serv- 
ices is » covered by the specific fees which 
are enumei-ated in the act and the general 
orders. Thus, the register receives two dol- 
lai-s for issuing a warrant, but no specific fee 
is provided for the adjudication of bankrupt- 
cy, form No. 5, which the register must 
make before he can issue the warrant. He 
receives compensation for making the adjudi- 
cation, in the fee of two dollars which he re- 
ceives for issuing the wan-ant. That fee of 
two dollars is a fee for doing everything (a 
fee for which is not otherwise specially pro- 
vided) which results in the issuing of the 
warrant; and no specific fee is provided for 
the service of examining the bankrupt's peti- 
tion and schedules, when such examination 
results in the withholding of the adjudication 
of bankruptcy. So, also, the fee of three dol- 
lars to the register for an order for a divi- 
dend covers all his services, not otherwise 
provided for, which result in the making of 
the order for the dividend; and the fee of 
two dollars to the register for every dis- 
charge, when there is no opposition, covers 
all his services, not otherwise provided for, 
which result in the granting of the discharge. 
The making of the order in this case for the 
examination of the bankrupt, not having any 
fee specially attached to it, must be consid- 
ered as compensated by some one or more of 
the fees which are enumerated. 

The fee of one dollar for the order cannot 
be considered as authorized by the provision 
of the 47th section, which gives a fee of one 
dollar for "every application for any meet- 
ing in any matter" under the act The word 
"meeting," wherever used in the 47th sec- 
tion and elsewhere in the act, means a meet- 
ing of creditors such as is spoken of in the 
12th, 27th, and 28th sections. The applica- 
tion by the creditor for the order for the ex- 
amination of the bankrupt cannot bq regard- 
ed as an application for a meeting of cred- 
itors. 

As the register was bound to make the or- 
der asked for without requiring the payment 
by the creditor, or any other person, of any 
specific fee for such order, this decision might 
properly go no farther than to dispose of 
that point. But, in view of the positions 
urged by the counsel for the creditor, it is 
deemed proper to lay down the following 
proposition, which is applicable to this ease, 
namely— that where a creditor applies, under 
section 26 of the act for an order for the 
examination of the bankrupt, the creditor 
must pay to the register the fees allowed by 
law for taking the deposition of the bank- 
rupt not only for his direct examination, but 
for his cross-examination, if any, and the 
register is not required to look in the first 
instance for such fees to the bankrupt, or to 
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the fifty dollars deposited by liim, or to tlie 
bankrupt's estate. 

[Whether such fees shall ultimately be 
paid out of the estate, will be a ctuestion foi- 
consideration hereafter- The clerk will make 
a certificate of this decision to the register, 
Edgar Ketchum, Esq.] i « 



Case No. 8,8SS. 

In re McINTIRE. 

[1 Ben. 543; 2 1 N. B. B. 151; Bankr. Reg. 
Supp. 33; 6 Int. Rev. Rec. 165.] 

District Court, S. D. New York. Nov., 1867. 

Baskrdptct— Service op Notice, Pobm No. 52 — 
Request, Fobm No. 28. 

1. When the discharge of a bankrupt is applied 
for after sixty days from the adjudication, the 
notice, form No. 52, need be served only on the 
creditors who have proved their debts, even 
though it contains a notice of the second and third 
general meetings of creditors. 

2. It is not necessary, in such ease, that the re- 
quest of the assignee, form No. 28, should be 
furnished to the register. 

In this case, at the request of the bankrupt 
[Charles H. Mclntire], the register certified to 
the court two questions, viz.: (1) Whether, 
when the discharge is applied for after sixty 
days from the adjudication, the notice, form 
No. 52, if containing the notice of the sec- 
ond and third general meetings of the credi- 
tors, must be mailed to all the creditors 
known to the bankrupt, or only to such as 
have proved their debts; (2) Whether, in 
applying for the order to show cause why a 
discharge should not be granted, after sixty 
days from the adjudication, the banki-upt 
must furnish to the register the request, form 
No. 28. The register expressed his opinion, 
that it was safer to require the notice to be 
given to all the creditors, and that the re- 
quest, form No. 28, ought to be furnished. 

BLATOHFORD, District Judge. The no- 
tice need be mailed only to those creditors 
who have proved their debts, and it is not 
necessary that the request of the assignee, 
form No. 28, should be furnished. 

[For subsequent proceedings in this case, see 
Case No. 8,823.] 



Case No. 8,823. 

In r'i McINTIRE. 

[2 Ben. ^45: 1 N. B. R. 436 (Quarto. 115); 1 
Am. Law T. Rep. Bankr. 120.] s 

District Court, S. D. New York. April, 1868. 

Bankruptcy — Setting Aside Discharge — Laches 
— Vague Speoipicatioks. 

1. Where specifications of objection to a bank- 
rupt's discharge had been filed, which were too 



1 [From 1 N. B. R. 11.] 

2 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

3 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Am. Law T. 
Rep. Bankr. 120, contains only a partial report.] 



vague to be triable, and no application was made 
to amend them, and a discharge was granted, 
and the creditor, about a month afterward ap- 
plied, on petition, to have the discharge set aside, 
and for leave to file amended specifications: 
Seld, that the creditor was chargeable with 
laches. 

2. No specific ground of opposition to the dis- 
charge was made to appear in the petition, an<i 
the discharge could not be impeached on such 
vague averments; and, on the evidence. ther(» 
was no ground to believe that the bankrupt ha.l 
failed to insert all his property in his schedules, 
or to deliver it to his assignee. 

In this case a discharge 2 was granted to 
the bankrupt [Charles H. Mclntire] on the 
24th of February, 1868. About a month aft- 
erward, this petition was presented to the 
court, in behalf of a creditor, praying that 
the dischai'ge might be set aside, and that 
the creditor might be allowed to file amended 
specifications of opposition to the discharge. 
Specifications of objection had been filed in 
his behalf, which were, however, too vague 
to be triable, within the rules laid down in 
previous decisions of this court. Those de- 
cisions were known to the attorney for the 
creditor, but no application was made in his 
behalf for leave to amend the specifications, 
until the present motion was made. 

F. C. Nye, for bankrupt. 
Salter & Cowing, for creditor. 

BLATCHFORD, District Judge. 1. The pro- 
ceedings in this case were regular, and the 
discharge was properly granted. The speci- 
fications of grounds of opposition to the dis- 
charge were too vague and general to be 
triable. The attorney for the creditor had 
ample opportunity, after the decisions of the 
court on the question of the suflSciency of 
specifications were made, and before the dis- 
charge in this case was granted, to apply to 
the court for leave to amend the specifica- 
tions, and the facts in evidence show that he 
was guilty of laches in not doing so, after his 
attention was called to their probable insuffi- 
ciency. 

2. If there had been no laches in the case, 
stiU the petition now presented, that the dis- 
charge be vacated, and that the creditor be 
allowed to file amended specifications and 
oppose the discharge, sets forth no specific 
groimd of opposition. It is as vague as were 
the specifications filed. It merely sets forth 
that the attorney for the creditor believes' 
that, if the case is tried on its merits, It can 
be shown that the bankrupt has a large 
amount of personal property which he has 
not put into his schedule of assets, or passed 
over to the assignee in the case. Even if 
this is to be regarded as an averment that the 
bankrupt had such property when he filed 
his petition, it is too vague to found any ac- 
tion of the court upon. The discharge would 
have been granted notwithstanding so vague 
a specification, and, having been granted, it 

2 [For proceedings upon notice of application 
for discharge, see Case No. 8,822.] 
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cannot be impeaelied on a petition containing 
only so vague an averment. 

3. I have looked into tlie testimony of the 
bankinipt taken before the register in this 
case, and his testimony taken on the supple- 
mental proceedings in the state court, and 
can see no ground for questioning the bona 
fides, fairness or validity of the transfer of 
his property to his brother, in August, 1862, 
and no reason to suppose the bankrupt failed 
to insert, in his schedule of assets, all the 
property he had at the time, or failed to de- 
liver to his assignee all the proi)erty he "was 
bound to deliver to him. 

The prayer of the petition is denied. 



Case Wo. 8,823a. 

In re McINTIRE. 

[2 Hayw. & H. 339.] i 

Circoit Court, District of Columbia. March 13, 
1860. 

MoTiox TO AuMiT A Will to Probate. 

1. A will to convey land must be perfect, and 
executed wiih all the forms and solemnities re- 
qaired by law. No defect in its execution can be 
aided or supplied by parol proof. 

2. A will of personal property must be peiv 
feet on its face, or it must appear, if incomplete 
or defective, that it was intended % the testator 
that it should operate as his will in ite unfinished 
state, or that he was prevented from completing 
the contemplated formalities by being overtaken 
by sickness or some other casualty. 

A paper, acknowledged to have been writ- 
ten by the late Mr. Alexander Mclntire, and 
purporting to be his last will and testa- 
ment, but without date or signature, was 
presented to the orphans' court for probate. 
The case having been argued by the counsel 
for and against the paper as the will of the 
deceased, the judge gave the following as 
the Judgment of the court 

BY THE COURT. The said paper upon 
its face purports to dispose of all his estate, 
real and personal, as his last will and testa- 
ment. It is proved to have been written by 
said Mclntire, and was found with another 
paper of his after his death, where it had 
doubtless -been placed by said Mclntire, 
without date, and not signed. Dr. Young, 
his intimate friend, and physician in his last 
illness, proved that Mclntire said to him that 
he had made his will. 

A will to convey lands must be perfect, 
executed with all the forms and solemnities 
required by law, and no defect in its execu- 
tion can be aided or supplied by parol proof. 
It is equally true that the same strictness 
is not required in a will of personal proper- 
ly; but to constitute even a good will of per- 
sonal property the paper must be either 
complete on its face, or it must appear if in- 
complete or defective, that it was intended 
by the testator that it should operate as his 

I [Reported by John A Hayward, Esq., and 
George C Hazeiton, Esq.] 



win in its unfinished or imperfect state, or 
that he was prevented from completing the 
contemplated formalities by being overtaken 
by sickness or death, or some other casual- 
ty. Plater v. Groome, 3 Md. 143; Tilghman 
V. Stewart, 4 Har. & J. 173; Barnes v. Sy es- 
ter [14 Md. 507], decided in the June term of 
1859, being the will of Virginia W. Mason, 
propounded for probate, and refused both as 
to realty and personalty. See the opinion of 
Lord Loughborough in Mathews v. Warner, 
4 Ves. 209. 

Alexander Mclntire, deceased, was an in- 
telligent man; he understood perfectly well 
the fpi-malities necessary to make his will 
effective as to his estate, and it cannot be 
presumed that he intended this unfinished 
paper to operate as his will. This paper, 
therefore, cannot be admitted to probate, 
and the motion is overruled. 



Case No. 8,834. 

M'INTIRE'S CASE. 

[1 Granch, O. O. 157.] i 

Circuit Court, District of Columbia. Dea 
Term, 1803. 

Juror— Oath— Affhsmation. 

Juror not permitted to afiSrm. 

Samuel M'Intire being summoned as a ju- 
ror in the cause of Whelan v. Whelan [unre- 
ported], and refusing to be sworn, although 
offering to affirm, and stating that he never 
had been sworn, but had been often affirmed 
on juries in other states as well as in this 
court; that he preferred affirming to swear- 
ing; that he was not a Quaker, nor attached 
to any particular religious sect; was ordered 
into custody of the marshal until the further 
order of this court Upon his offering to be 
sworn without kissing the book, but holding 
up his hand, he was discharged. 



McINTIRE (KEIRLL v.). See Case No. 7,- 
651. 



Case K"o. 8,825. 

McINTIRE V. WOOD. 

[Cited in U. S. v. Kendall, Case No. 15,517. 
Nowhere reiwrted; opinion not now accessible. 
See same case, 7 Cranch (11 U. S.) 504.] 



Case Wo. 8,826. 

In re McINTOSH. 

[2 N. B. B. 506 (Quarto, 158).] 2 

District Court, D. North Carolina. April, 1S69. 

Bankruptcy — Liexs — Judgment — ^Withdrawal 

OP Proof. 
1. The issuing of a writ of fieri facias ujwn a 
judgment recorded against the defendant in 1861, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
s [Reprinted by permission.] 
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does not create such a lien upon liis real estate as 
will be respected and enforced by the bankruptcy 
court, when the defendant has been subsequently 
declared a bankrupt so late as 1868. 
[Cited in Re Butler, Case No. 2,236.] 

2. The register cannot order or permit the 
withdrawal of a proof of debt after he has passed 
upon the same, allowed, certified, and transmit- 
ted it to the assignees. 

ia bankrupt(gr. 

BROOKS, District Judge. By tlie case 
argued in this cause by D. G. McRae, as- 
signee of Milton Mcintosh and Heniy Lilly, 
as creditors of said bankrupt, this question 
is first presented: "Does the issuing of a 
writ of fieri facias to the county in which the 
lands of the defendant are situated, upon a 
judgment recorded against such defendant 
in the county court of another county, tested 
of March term, 1861, and returnable at June 
term, 1861, of said court, create such a lien 
upon the real estate of the defendant as will 
be respected and enforced by the bankruptcy 
court, the said defendant haying been subse- 
quently declared a bankrupt upon his own 
petition in the month of March, 18GSV" 

It is now settled in North Carolina that a 
judgment does not create a lien in favor of 
Che plaintifC, upon the property, either real 
or personal, of tlie defendant, nor does the is- 
suing of a fieri facias upon such judgment 
create a lien. In this respect we are governed 
by the common law. In many of the states it 
is different, but it is made so by the statutes 
of those states. The law is also now differ- 
ent in North Carolina. It was the case long 
before in this state, that if a plaintifiE ob- 
tained a judgment, issued his fieri facias, and 
the same came to the sheriff of a county in 
which the defendant's property was situated, 
and the sheriff levied upon such property, 
that such levy related back to the test term 
of the execution, and created a lien upon the 
property levied on, from the beginning of said 
term, for the satisfaction of the plaintiff's 
debt. But without a levy, the only execution 
issued in this case, became a dead process 
after the return day, to wit, the Monday of 
June term, 1861. Subsequent to that time 
the sheriff was not authorized to do anything 
by that process; and if a year and a day 
elapsed from the issuing of another execution, 
the judgment became dormant, so that no 
fieri facias or other final process could issue 
without a revival of the same. A federal 
court is asked to declare that a lien has been 
created in behalf of the plaintiff iilly, and to 
enforce such lien by ordering the assignee to 
pay to the said plaintiff the proceeds of the 
sales of the bankrupt's property or sufficient 
to satisfy his judgment. This the covrt would 
do, if by the course pm'sued by the plaintiff 
he had by the laws of North Carolina ac- 
quired a lien, and had preserved such lien 
up to the time of the bankmptcy of the de- 
fendant. That the plaintiff never acquired 
such lien I think is very clearly shown in the 
leading case of Smith v. Spencer, 3 Ired. 256; 



and this, since the very able and elaborate 
opinion of Judge Ruffin in that case, has been 
regarded as the settled law in North Caro- 
lina. 

It is unnecessary to decide the second ques- 
tion propounded, as it is in effect determined 
by answer to the first. 

In answer to the third question submitted, 
I state that the register cannot order or permit 
the withdrawal of a proof of debt after he 
has passed upon the same, allowed, certified, 
and transmitted same to the assignee. 



McINTOSH (McBLRATH v.). See Case No. 
8.781. 

McINTOSH (SHERWOOD v.). See Case No. 
12,778. 



Case No. 8,827. 

McINTOSH V. SUMMERSv 

[1 Oraneh, O. O. 41.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1801. 

CoNTKACTS — In Writing— 'Novatiox — Okal 
Agrbemest. 
Oral evidence of an agreement that the defend- 
ant should retain certain notes as security against 
other notes, may be given although there be a 
written agreement to return them on demand. 

Trover for sundry notes. Evidence was 
given of a demand and refusal, the defend- 
ant stating that he held them as counter se- 
curity to indemnify him against his indorse- 
ment of a note held by Tafts and Brooks. 
Evidence on the part of the defendant was 
produced of convereations between the plain- 
tiff and defendant in which it was agreed, or 
understood that the latter was to retain the 
notes for that purpose. 

THU COURT instructed the jury that if 
they should be of opinion that Mcintosh had 
agreed that the papers should be left with 
Summers for that purpose, then he had a 
lien on them: and that in such case his re- 
fusal was no evidence of a conversion. 

Mr. Lee, for plaintiff, moved the court to 
instruct the jury that an oi-al agreement to 
leave the notes in his possession could not 
control the written agreement to return 
them on demand. Which instiniction the 
court refused to give; and a bill of exceptions 
was taken, but the case was never carried to 
the supreme court, the verdict being for the 
plaintiff. 



Case No. 8,8S8. 

In re MclNTYRE. 
[See Case No. 8,822.] 



Case No. 8,8S9. 

In re MclNTYRE. 
[See Case No. 8,823.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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MelNTYRE t. The DUBUQUE. See Case No. 
4,110. 

McINTYRE (MIDLER t.). See Case No. 9,- 
382. 

McINTYRE (RICHARDSON T.). See Case 
No. 11,789. 

McIVER (GULICK'S EX'RS v.). See Case 
No. 5.865. 

McIYBR (HARTSHORNE v.). See Case No. 
6,171. 



Case No. 8,830. 

McIVBR V. E:ENNEDY. 

[1 Craneh, C. C. 424.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Principal and Surety — Endorser — Insgi.venct 

OF Maker — Reasonable Notice — Evidence 

— ^Deeds— Not Recorded. 

1. Under the laws of Virginia, in an action 
against the indorser of a promissory note, the 
plaintiff, to excuse himself for not having first 
brought suit against the maker, must show him to 
have been insolvent at the time of bringing the 
suit; and in order to recover, must have given 
reasonable notice of the non-payment by the 
maker; and tie jury is to decide whether the no- 
tice was reasonable- 

2. A deed of land in Maryland cannot be read 
in evidence unless recorded in Maryland. 

Assumpsit upon W. Wilson's note, in- 
doi-sed by the defendant [James Kennedy], 
to the plaintiff, as assignee of Gillis' estate. 
1st count on the assignment of tbe note, set- 
ting forth that the maker, W. Wilson, was 
insolvent at tlie time of the suit brought. 
2d count for money had and received. 

THE COURT decided, (doubtfully,) that 
the plaintiff must prove the maker of the 
note insolvent at the time of bringing the ac- 
tion; that the plaintiff must prove reason- 
able notice to the indorser, of the non-pay- 
ment by the maker; and that tlie jury were 
to decide whether the notice was reasonable. 

THE COURT refused to permit the de- 
fendant to read in evidence (to prove the 
solvency of W. Wilson,) a deed of land in 
Washington county, Maryland, eei'tified by 
T. Williams, (who calls himself clerk of 
Prince William county, in Virginia,) to have 
been proved in the latter county, but not re- 
corded in Washington county in Maryland, 
according to the laws of Maryland. 

[See Case No. 8,833.] 



Case No. 8,831. 

McIVER V. MOORE. 

[1 Craneh, C. C. 90.] i 

Circuit Court, District of Columbia. April 
Term, 1802. 

Pleading at Law — Nil debet— Act of Limita- 
tions— Bankrcptcy — ASSIGNJIENT— AUTHORITr 

to Sue — Nonsuit— Jcstice of Case. 

The act of limitations can not be given in evi- 
dence upon nil debet. The plaintiff being as- 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



s'gnee of a bankrupt, must produce the commis- 
sion and proceedings and deed of assignment. 
Upon reinstatement of the cause after nonsuit, 
the court will not permit the defendant to plead 
limitation, unless on affidavit showing it to be nec- 
essary for the justice of the case. 

Debt on an accepted order. Nil debet and 
issue. 

E. J. Lee, for defendant, prayed the court 
to instruct the jury that the acceptance of 
the order not being dated, and the order be- 
ing dated September 21th, 1794, and no proof 
being given of the date of the acceptance, 
they ought to presume that the acceptance 
was on the day of the date of the order, and 
therefore baiTed by the act of limitations; 
the writ not being issued until the 5th of 
September, 1801. 

CRANCH, Circuit Judge, inquired wheth- 
er the act of limitations was pleaded. 

E. J. Lee contended that it might be given 
in evidence on the issue of nil debet, and 
cited Esp. N. P. 262. 

THE COURT said they had decided at 
last term in Washington, in the case of Gard- 
ner V. Lindo [Case No. 5,231],— see that case 
in the supreme court of the United States, 1 
Craneh [5 U, S.] 343,— that the statute of 
limitations could not be given in evidence on 
the plea of nil debet to an action of debt on a 
promissoiy note; and refused to overrule 
that decision, it having been made unani- 
mously by a full court; and the court being 
now not full. 

MARSHALL, Circuit Justice, absent. 

Upon the motion of E. J. Lee, for defend- 
ant, THE COURT instructed the jury that 
the plaintiff [the assignee of E. C. Dick] 
must prove himself to be duly appointed as- 
signee, by producing the original commission, 
and proceedings thereon, or a certified c^py 
thereof, and the original deed of assignment. 

The plaintiff became nonsuit, and THE 
COURT, on his motion, reinstated the cause 
without costs, and refused the defendant 
leave to plead the statute of limitations, un- 
less he could show by affidavits that the 
plea was necessary to the justice of the case. 



Case No. 8,833. 

M'lVER V. REAGAN. 

[1 Brunner, Col. Cas. 240; i 1 Cooke, 366.] 

Circuit Court, W. D. Tennessee. 1813.2 

Statute of Limitations — Adverse Possession 
OF Land— CoLOK of Title. 

No claimant is entitled to the protection of the 
statute of limitations, under a plea of seven years' 
possession, without he entered under color of title. 

The plaintiff [Mclver's lessee] relied upon a 
grant from the' state of North Carolina to 
Stokeley Donelson and William Tyrrill for 
forty thousand acres of land, dated in Jan- 
uary, 1795. On the part of the defendant a 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 

2 [Affirmed in 2 Wheat. (15 U. S.) 25.] 
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grant was introduced covering the land in 
contest from tlie state of North Carolina to 
John Mebane, dated in the year 1800. The 
defendant had no legal title under that grant j 
hut he had been in possession of the land 
for more than seven years before the com- 
mencement of this suit; and it was endeav- 
ored to be shown that he toolj: possession of 
it with the consent of Mebane. The begin- 
ning corner of the land called for in the 
plaintifE's grant was, until the year 1806, 
within the Indian boundary; but that part 
of the land on which the defendant resided 
was not. Seven years did not elapse between 
the extinguishment of the Indian title and 
the commencement of the present action. 
Two questions arose in argument: First. 
Whether the act of congress which prevented 
the running of lines and making of surveys 
within the Indian boundary did not prevent 
the statute of limitations from attaching un- 
til after the extinguishment of the Indian 
title. Second. Whether the defendant had 
such a title as would authorize him to avail 
himself of the statute of limitations. 

Whiteside & Trimble, for plaintiff. 
Mr. Grundy, for defendant. 

McNAIRY, District Judge. First. The act 
of congress relied upon by the plaintiff is in 
the following words: "If any citizen or other 
person shall make a settlement on any lands 
belonging, or secured, or gi*anted by treaty 
with the United States to any Indian ti-ibe, 
or shall survey, or attempt to survey such 
lands, or designate any of the boundai-i^, 
by marking trees, or otherwise, such offender 
shall forfeit a sum not exceeding one thou- 
sand dollars, and suffer imprisonment not ex- 
ceeding twelve months." [2 Stat. 289.] In 
construing the statute of seven years' pos- 
session it has always been understood that it 
can never apply, nor commence running, un- 
til the person against whom it is to operate, 
or those under whom he claims, is invested 
with a legal title. Until that time, in legal 
language, no entry or claim could be made. 
And it is equally clear that if the law im- 
poses a legal disability to bring suit the stat- 
ute will not apply until the disability is re- 
moved. So, if in this ease the act of con- 
gress had prevented M'lver from prosecuting 
his claim, I should be of opinion that he 
ought not to be at all affected by the posses- 
sion of the defendant. But I do not consider 
that this was the case. The object of the act 
was to prevent a disturbance with the In- 
dians, arising from persons going on their 
lands and marking trees, and making sur- 
veys, with a view to procure titles; but if 
a corner had been marked before the passage 
of the act, it surely could not have been in- 
tended that the owner might not go upon 
the land to examine for the corner, and col- 
lect such other proof as would enable him to 



establish his beginning. And, indeed, if there 
should be any doubt upon that point I con- 
sider that under the third section of the act 
a license might have been procured from the 
govei'uor upon a proper application for that 
purpose. Inasmuch, therefore, as there was 
no legal disability to commence suit in proper 
time, and as, at most, the act only threw 
some impediments in the way of procuring 
testimony, the court is of opinion that the 
first proposition ought to be determined for 
the defendant. 

Second. It will not be necessary for the court 
to say much upon the second proposition. A 
naked possession will not authorize the de- 
fendant to avail himself of the statute. 
Therefore, if the jury should be of opinion 
that the defendant took possession of the 
land in contest, as a mere trespasser, with- 
out any authority from Mebane, they ought 
to find for the plaintiff; but if, on the other 
hand, it appears that the defendant for seven 
years next before the commencement of the 
present action was in possession of the land 
with the consent or approbation of ilebane, 
the verdict ought to be for the defendant. 
The jury will determine this matter from the 
evidence naw before them. 

Verdict for the defendant. 

This case was taken to the United States su- 
preme court on a writ of error, and the judg- 
ment of this court afRrmed. See 2 Wheat. [15 
U. S.] 25. 



Cas 'No. 8,833. 

McIVBR T. WILSON. 

[1 Granch, O. 0. 423.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Setoff — Bankruptcy — Note Assigned to As- 
signee. 
A bond due from the bankrupt to the defendant 
cannot be set off against the defendant's note to 
a third person assigned to the assignee of the 
bankrupt's effects after commission issued. 

Assumpsit on a promissory note of Wilson 
to J. Kennedy, dated the 15th of October, 
1805, at 20 days, indorsed by J. Kennedy to 
Mclver, assignee of the effects of Gillis, a 
bankrupt. The defendant offered to set off 
a bond of Gillis to W, Wilson and Roger Gol- 
tart, who is dead, dated 15th of September, 
1795, and payable the 15th of March, 1796. 
The note was given since the date of the 
commission. The declaration is by Melver 
as assignee of the effects of Gillis. 

THE COURT (nem. con.). Clearly, it was 
not a mutual credit before the bankruptcy, 
and therefore cannot be set off under the act 
of congress [of 1800; 2 Stat 19]. 

[See Case No. 8,830.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case JS^o. 8,834. 

MACK V. BAKER et al. 

[5 Reporter, 492; i 5 Wkly. Notes Cas. 212.1 

Circuit Court, E. D. Pennsylvania. March 26, 
1878. 

Prcmissort Note—Collatebal Secukitt— 

Holder for Value. 
A holder of a promissory note as collateral se- 
curity is not a purchaser for value. 

Rule for judgment for Tvant of a sufficient 
affidavit of defence. Assumpsit on a promis- 
sory note made by defendants to the order of 
one Zohn and by him indorsed to the plain- 
tiff. The affidavit of defence alleged that 
the note was given in renewal of another for 
which the defendants never received any 
consideration; that the original note was giv- 
en to Cummlngs & Co. to be discounted by 
them for the defendants' benefit; that it was 
not so discoimted, but was passed by them 
to Zohn to secure an. antecedent debt due him 
by Cummin^ & Co. 

Harold Goodwin, for the rule. The de- 
fence that the note was given to plaintiS as 
collateral only, although perhaps established 
in Peimsylvania and New York [Coddington 
T. Bay, 20 Johns. 637] 2 has been expressly 
declared invalid by the supreme court of the 
United States. Swift t. Tyson, 16 Pet [41 
U. S.] 15; Byles, Bills, 124. The renewal of 
the note implies forbearance of itself a suffi- 
cient consideration- 
Jos. L. Tull, contra. There is sufficient 
evidence of fraud to put the plaintiff on proof 
of having given value. Gummings v. Boyd 
[83 Pa. St 372]; Royer v. Bank [Id. 248]. 

CADWALADER, District Judge. After 
consideration I do not doubt the correctness 
of the decision of the supreme court of the 
state in Royer v. Bank, supra. There is an 
exti-a-judieial remark of Story, J., in Swift v. 
Tyson, 16 Pet. [41 U. S.] 15, in which he holds 
that the taking of a note, simply as collateral 
security, is a sufficient consideration and gives 
the purchaser a better title than the indorser 
had; but this is no part of the real decision, 
which is that where the note is taken in pay- 
ment the consideration is sufficient Where 
time or indulgence is given, or something 
done to change the relation of the parties to 
the original consideration, the case is differ- 
ent but here the defence is sufficient accord- 
ing to Royer v. Bank. The doubt I had of 
the case was as to the renewal of the note,— 
whether that was not equivalent to giving 
time. It is so generally, unless the ordinary 
effect is negatived by peculiar circumstances. 
Here the time given was on the collateral and 
not on the original debt, and could not sus- 
pend the right of action, as has been often 
decided. It is unnecessary to consider the 
supplemental affidavit Rule discharged. 

1 [Reprinted from 5 Reporter, 492, by permis- 
sion.] 

2 pTrom 5 Wkly. Notes Cas. 212.] 



MACK (POTTER v.). See Case No. 11,331. 

MACK (STEYENS v.). See Case No. 13.404. 

MAOKALL (BANK OF COLUMBIA v.). 
See Case No. 873. 



Case No. 8,835. 

MACKALL V. GOSZLER. 

[2 Cranch. 0. O. 240.] 1 

Circuit Court, District of Columbia. April 
Term, 1821. 

Check— AccoMMODATioM — Entitled to BTotioe. 

If a man lends to his friend his check upon a 
bank in whidi he has no funds, upon the assur- 
ance of his friend that he will provide funds 
there to meet it and the plaintiff, at the time of 
receiving it knew that the drawer of the check, 
at the time of drawing it, had a reasonable ex- 
pectation that funds would be so placed in the 
bank, the drawer is entitled to regular notice 
of the non-payment by the bank. 

[See Baker v. Gallagher, Case No. 768.] 

Assumpsit, against the drawer of a check 
on the Bank of Columbia. The defendant 
lent his check for $300, on the Bank of Co- 
lumbia, to Fitzhugh, payable to himorbearer, 
but had no funds in that bank. Fitzhugh de- 
livered it to the plaintiff, and promised to 
take it up in ten days; and the plaintiff en- 
gaged not to present it to the bank, nor to 
call on the defendant until the expiration of 
that period. 

THE COURT, (THRUSTON, Circuit Judge, 
absent,) at the prayer of the defendant's coun- 
sel, instructed the ivry, that if they should 
be satisfied, by the evidence, that the defend- 
ant, when he drew the said check, had a 
reasonable expectation that funds would be 
placed in the said bank, by Fitzhugh, to meet 
the check, and that Such expectation was 
known to the plaintiff when the said check 
was presented to the bank for payment, then 
the defendant was entitled to regular notice 
of the non-payment thereof by the bank. 

Verdict for the defendant. The plaintiff 
moved for a new trial upon the ground of mis- 
direction of the jury, by the court, upon the 
matter of law — and of newly discovered evidence 
— but the motion was overruled. 



MACKALD (THOMAS v.). See Case No. 13,- 
903. 

MACKALL (UNION BANK OF GEORGE- 
TOWN v.). See Case No. 14,359. 



Case Wo. 8,836. 

Ex parte MACKAY. 

[3 App. Com'r. Pat 416.] 

Circuit Court District of Columbia. Dec. 28, 
1860. 

Patents— Device for Mending Hose — Anticipa- 
tion. 
[A device for mending rents in firemen's hose 
by clamping the torn edges together between 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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metal plates is not anticipated by a similar 
device for making preserving cans air-tight.] 

[Appeal from the cominissiouer of pat- 
ents.] 

[Application by John S. Mackay for letters 
patent for an improvement in mending fire- 
men's hose. The application was denied. 
Applicant appeals.] 

ilORSELL, Circuit Judge. The applicant's 
claim relates to the stopping of holes or 
rents in firemen's hose, and consists in ap- 
plying to the hose while in use an instru- 
ment or hand machine by which the edges 
of the leather or material of which the hose 
is made, that constitute the boundaiy of the 
hole or rent are clamped and tightly held 
between the two parts or plates of the in- 
strument, thereby making the hose as wa- 
ter-tight at the point of breakage as at any 
other point The commissioner having by 
his decision refused to grant a patent, Mac- 
kay filed his reason of appeal, which is that 
the references cited against the claim do 
not show that holes or rents in hose have 
ever been stopped as described and claimed 
by him; and that the refusal of said appli- 
cation is an error. The substance of the re- 
port of the commissioner in reply, after stat- 
ing the claim, is as follows: "Now as stop- 
ping a hole is not the proper subject matter 
of letters patent, the claim here presented, 
can only properly be regarded as limited to 
the device employed for that purpose. The 
references clearly show that the same device 
precisely is familiar in many other uses, and 
therefore I cannot but think that the appel- 
lant has only made a double use of a well- 
known invention; and this double use is" not 
patentable." The commissioner refers to 
my decision in the ease of Ex parte Berry 
[Case No. 1,353] as being apposite to this 
case. 

Such were the proceedings presented by 
the original papers and documents, with the 
decision reasons of appeal and report laid 
before me by the commissioner according to 
previous notice given of the time and place 
of hearing said appeal, when said appellant 
appeared by his attorney, filed his answer 
in writing and submitted his case. 

The ground of the rejection is a double 
use of a well-known invention, and refer- 
ences are given to air-tight presei-ver-cans 
having a device consisting of a single-plate 
clamp, or a plate of the proper form and di- 
mensions to cover the surface to be clamped, 
an India i-ubber packing-ring, and a resisting 
bar having a rod with a screw thread and 
clamping nut. When used the plate covers 
the packing, and is exterior while the resist- 
ing bar is interior, and serves simply to hold 
the clamp-plate in place. The description 
given of the instniment in the pending case 
is that it is made up of two thick plates of 
metal of elliptical form, both plates being 
thick at the centre and inclining to the edges 
which are thin and roughened and slightly 



elevated, the better to hold between them 
the edges of the hole or rent. These plates 
are of curved form also so that when ap- 
plied to the hose the inner surface of that 
plate, which will be in the hose is convex, 
and the inner surface of the other plate 
which will be on the outside of the hose is 
concave, and the leather or other material 
of the hose is clamped and held in the line of 
its circumference. To the under or inner of 
these two plates is affixed the end of a bar 
or standard, which passes through a hole in 
the upper or outer plate; and by means of a 
screw tliread on the outer part of this stand- 
ard, and a screw nut fitting thereon the two 
plates are forced together. It will be per- 
ceived therefore that there are differences be- 
tween the references and the instrument of 
the applicant in fomi, in dimensions in con- 
stiiiction; a change not merely in form, but 
in substance, so that the one could not be 
used in the place of the other. The puri)ose 
and object, — the one is to resist a most pow- 
erful force from within in effectually pre- 
venting the escape of water and the form of 
the instrument is adapted to that end and 
must also be not only tight but verj' strong, — 
the other has no such object or* pui-pose to 
answer. But if the combination as machin- 
ery were admitted to be old, the effect pro- 
duced, is unquestionably a very great and 
valuable benefit to the public very far be- 
yond that of the references and this com- 
bination has never before been applied or 
used in the way and for the purpose here de- 
scribed. The invention is therefore new. 

For the foregoing reasons, I think there Is 
error in the decision of the commissioner, and 
the same is reversed; and it is ordered that 
lettere patent accordingly issue to said John 
S. Mackaj' as prayed. 



Case No. 8,837. 

In re MAGKAY et al. 

[4 N. B. R. 66 (Quarto, 17); i 2 Chi. Leg. News, 
393.] 

District Court, S- D. New York. 1870. 

Bankkuptgy — DisoHAKGE— No Pkoper Books— 
Gash-Book. 

Where bankrupts are charged with not keep- 
ing proper books of accoimt, and the receipts 
and disbursements entered in cash-book were 
unintelligible, hdd, discharges cannot be grant- 
ed to bankrupts. 

[Cited in Re Howard, 10 Atl. 719.] 

[In the matter of John Murdock Mackay 
and John Neilson, bankrupts.] 

T. C. F. Buckley, for creditor. 
G. C. Bari'ett, for bankrupts. 

BLATCHFORD, District Judge. I have 
been carefully through more than once the 
thirteen hundred manuscript folios of testi- 
mony in this case, and the various schedules 

1 [Reprinted from 4 N. B. R. 66 (Quarto, 17), 
by permission.] 
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and books of account put in evidence, and 
am compelled to come to the conclusion that 
discharges cannot he granted to the bank- 
rupts. 

The principal specification of objection to 
their discharge, is, that being merchants and 
traders within the meaning of the bankrupt 
act [of 1867; 14 Stat. 517], they have not, 
subsequently to the passage of the said act, 
kept proper books of account. Various par- 
ticulars under this head are stated in the 
specifications. It is impossible to examine 
the cash-book of the firm of J. M. Mackay & 
Co., 'of which the bankrupts were members, 
nor to read in connection with it the testi- 
mony of the bankrupt Mackay, and not come 
to the conclusion that such cash-book fails 
to show, in an intelligible or proper manner, 
the nature and character of such receipts 
and disbursements of cash made by the firm 
as are entered therein, and that it fails to 
contain many entries of receipts and dis- 
bursements of cash that were made by the 
firm. It is also apparent from the testimony 
of the bankrupt Mackay, that many receipts 
and disbursements of cash were made by the 
firm that were not entered in any book or 
account, and of which no record was made. 
These objections are embraced in the speci- 
fications, and, upon them, without examining 
any of the other grounds specified, I am sat- 
isfied that it is my duty to refuse discharge. 

[Subsequently discharge was, upon the same 
grounds, refused to John Maxwell ^lackay, an- 
other member of the bankrupt firm. Case No. 
8,838.] 



(Case No. 8,839) McKAY 



McKAY, In re. See Case No. 323. 
McKAT, In re. See Case No. 11,978. 
MACKAY (AlvLEN v.). See Case No. 228. 



Case "No. 8,838. 

In re MACKAY. 

[4 N. B. R. 67 (Quarto, 17).] i 

District Court, S. D. New York. 1870. 

Bakkruptct—Dischakge— f iioPEB Books of Ac- 

COOST. 

"Where discharge was refused bankrupt for 
failing to keep proper hooks of account. 

[In the matter of John Slaxwell Mackay, a 
bankrupt For prior proceedings in this case, 
see Case No. 8,837.] 

T. C. F. Buckley, for creditor. 
G. O. Barrett, for bankrupt 

BLATCHFORD, District -Tudge. Having 
come to the conclusion, on the evidence, that 
the bankrupt was, in fact as a merchant and 
ti-ader, a member with John Murdock Mac- 
kay and John Neilson, of the copartnership 
firm of J. M. Mackay & Co., a discharge must 
be refused to him, for the reasons set forth 
for refusing discharges to those persons; 
the specifications in opposition to his dis- 
charge as a member of said firm, as a mer- 
chant and trader, being to the same effect 
as in respect to them, in regard to the keep- 
ing of proper books of account 

1 [Reprinted by permission.] 



Case "No, 8,839. 

McKAY T. CAMPBELL. 

[1 Sawy. 374; i 2 Ahh. U. S. 120; 3 Am. Law 
T. Rep. D. S- Ots. 186.] 

District Court, D. Oregon. Sept 26, 1870- 

Pleadino at Law— Ddplioitt— Coxstructio>i of 

Fifteenth Amendment— Right to vote 

UNDER Law op Oregon— Penalty. 

1. Duplicity in pleading is forbidden by both 
the common law and the Code as tending to 
prolixity and confusion, but under the Code ob- 
jection to duplicity is to be made by a motion to 
strike out the pleading rather than by special de- 
murrer as at common law. 

2. If a complaint contains more than one 
cause of action they must be separately stated 
or it will be liable to be stricken out for duplicity. 

3. Under the fifteenth amendmait to the con- 
stitution and the act of May 31, 1870 (16 Stat. 
140), to enforce it all persons declared citizens of 
the United States by the fourteenth amendment 
are entitled to vote in the states where they re- 
side, at all elections by the people, without dis- 
tinction of race, color or previous condition of 
servitiide; but the several states, notwithstanding 
the amendment, have the power to deny the right 
of suffrage to any citizens of the United States on 
account of age, sex, place of birth, vocation, want 
of property or intelligence; neglect of civic du- 
ties, crime or other cause not specified in the 
amendment. 

4. The power of congress over the subject of 
the right to vote in the several states is conferred 
by the fifteenth amendment and is confined to 
tlie enforcement of such amendment by pre- 
venting the states from discriminating between 
citizens of the United States in the matter of the 
right to vole, on accoimt of race, color or pre- 
vious condition of servitude. 

5. Under "the law of Oregon when a person 
offers to vote and is duly challenged, thereafter 
his right to vote depends upon his taking the oath 
that he is a qualified elector as prescribed in sec- 
tion 13 of the election law (Code Or. p. 700), and 
it then becomes the duty of the judges of election 
to tender him sudi oath, and administer it to 
him, if he is willing to take it 

6. The taking of this oath by the party ofiEering 
to vote after he is challenged, is a necessary pre- 
requisite to the right to vote within the meaning 
of section 2 of the act of congress, aforesaid, 
and a refusal or omission upon the part of the 
judges to give such party an opportunity to take 
it is a violation of such section, if the same be 
done on account of his race, color or previous 
condition of servitude, but not otherwise. 

7. In an action to recover a penalty under sec- 
tion 2 of tiie act of congress, aforesaid, it must 
appear from the complaint, that the plaintiff was 
a citizen of the United States, and otherwise 
qualified to vote at the time and place mentioned 
in Uie complaint; and that the defendant refused 
or knowingly omitted to furnish the plaintifE an 
oppoi'i-unity to become qualified to vote, as by 
refusing or knowingly omitting td swear the 
plaintiff to his qualifications as £jn elector, when 
the law of the state made it his duty so to do, 
and that sudi refusal or omission was on account 
of the race, color or previous condition of servi- 
tude of plaintiff. 

1 [Reported by L. S. B. Sawyer, Esq., and by 
Benjamin Vaughan Abbott, Esq., and here com- 
piled and reprinted by permission.] 
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[Tliis was an action by William C. McKay 
against James A. Campbell to recover a cer- 
tain penalty provided by an act of congress 
for having been wrongfully prevented from 
voting. Tbe case is now heard on the de- 
fendant's demurrer.] 

John H. Mitchell and John C. Cartwright, 
for plaintiff. 
James K. Kelly, for defendant. 

DBADY, District Judge. This action was 
commenced July 1, 1870, to recover a penalty 
of $500 under and in pursuance of section 2 
of "An act to enforce the rights of citizens 
of the United States to vote in the sevei-al 
states of this Union, and for other purposes," 
approved May 31, 1870 (16 Stat. 140). 

Among other things it is alleged in the 
complaint that on Jime 6, 1870, as provided 
by law, a general election was held in the 
state of Oregon and county of Wasco therein, 
at which a representative in congi-ess, and 
also state and county ofla.cers, were voted for 
and elected, and that on said day and long 
prior thereto, the plaintiff was <a citizen of 
the United States, and a resident of East 
Dalles in said county and state, and legally 
entitled to vote at such election in the pre- 
cinct aforesaid for all such offices. That on 
said day defendant was acting as judge oi 
election in said precinct, in conjunction with 
George Coram and Thomas M. Ward, and as 
such judge was required by law to receive 
votes from the electors, and perform other 
duties required hy law of such an officer; and 
that on said day the plaintiff appeared at the 
polls in said precinct and offered his vote for 
Joseph G. Wilson as a representative in con- 
gress, and for Joel Palmer for governor of 
Oregon, and for others for different state of- 
ficers, and for John Darrah for sheriff of said 
county, and for others for the diffei-ent coun- 
ty offices; and that "the defendant combin- 
ing with the other said judges, unlawfully 
and wrongfully prevented him from voting, 
that defendant, confedei-ating with said 
Ward and Corum unlawfully and wilfully re- 
fused his vote— refused to swear him to his 
qualification a.s an elector— refused to enter 
his name on the poll books of said precinct, 
and refused to enter on record in said book 
his vote for the different candidates for 
whom he preferred to vote. All of which 
duties, though required of him by the laws of 
Oregon, he, the defendant, wrongfully and 
wilfully failed and refused to do, though re- 
quested to do so by plaintiff— that defendant 
with said Ward and Corum ordered him away 
from said polls, and deprived him of his 
right as a citizen to vote, to his damage. By 
reason of which unlawful acts of said defend- 
ant, so acting and combining with said 
others, plaintiff has suffered damages; and 
he, defendant, forfeited and became liable 
as provided by law to pay said plaintiff 
therefor the sum of five hundred dollars, for 
which sum, with costs and allowances as 
provided by law, plaintiff now asks judg- 



ment of the covu-t." On July 8, the defend- 
ant demurred to the complaint, and for cause 
of demurrer alleged: (1) That it did not 
state facts sufficient to constitute a cause of 
action. (2) That several causes of action 
have been improperly united therein. On 
August 2 and 3 the demurrer was argued 
by counsel and submitted. 

Duplicity in pleading, or the statement of 
more than one sufficient matter as a ground 
of action or defense thereto in the same 
count or plea, is forbidden by the common 
law and the Code as tending to useless pro- 
lixity and confusion. 1 Chit. PI. 259; Gould, 
PL 220, Code Or. pp. 157, 161, 163. Duplici- 
ty in pleading being however only an error 
in form, at common law the objection had 
to be made by special demurrer. Chit. PI. 
701; Gould, PI. 466. The Code having practi- 
cally abolished special demurrers except in 
the instances enumerated in title 8 of chai>- 
ter 1, has substituted the motion to strike 
out for the special demurrer in the case of 
duplicity in pleading. It provides (section 
103): "When any pleading contains more 
than one cause of action or defense, if the 
same be not pleaded separately, such plead- 
ing may, on motion of the adverse party, be 
stricken out of the case." For these reasons, 
I conclude that as to the second ground stat- 
ed, this demurrer is not well taken and that 
the' objection should have been made by a 
motion to strike out the complaint 

As this demurrer must be sustained upon 
the ground that the complaint does not state 
facts Sufficient to constitute a cause of ac- 
tion, it may be well enough to briefly con- 
sider the question of duplicity in the com- 
plaint, so that the plaintiff, if he desires to 
amend, may frame his amended complaint 
accordingly. The complaint contains but 
one count or statement of a cause of action, 
but it is alleged therein that the defendant, 
in conjunction with the other judges of elec- 
tion, unlawfully and wrongfully prevented 
the plaintiff from voting for representative 
in congress and for governor of the state 
of Oregon, and for other state officers, and 
for sheriff of the coimty and for other "coun- 
ty offices." Now, if it was unlawful to pre- 
vent the plaintiff from voting for any one 
of the candidates for these several offices, 
that, it appears to me, is a separate and 
distinct cause of action, and should have 
been separately stated. But the complaint 
alleges, not only that the defendant pi-e- 
vented the plaintiff from voting for a cer- 
tain candidate for each of these offices, but 
that the defendant unlawfully and wilfully 
refused his vote— refused to swear him as 
to his qualifications as an elector- refused 
to enter his name on the poll books— refused 
to enter Ms vote, etc. Here are four differ- 
ent acts, in addition to the first one stated, 
alleged to have been committed by the de- 
fendant, each of which are assumed by the 
pleader to be a distinct violation of the act 
of congress, and consequently a sepai-ate 
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cause of action. If so, tliey should have 
been stated or pleaded separately, so as to 
avoid the prolixity and confusion necessarily 
resulting from jumbling them together in 
one count or statement. 

It is a question, whether some of these al- 
leged refusals are sufficient to support an 
action for the penalty given by the act. 
It does not appear that the penalty given 
by section 2 of the act, is given for prevent- 
ing a person from voting or for refusing to re- 
ceive or record a vote, but for refusing or 
knowingly omitting to give full efEect to 
such section. Now, this section substanti- 
ally provides, that if the law of the state 
requires any act to be done as a prerequisite 
or qualification for voting, and by such law, 
officers are charged with the performance 
of duties in furnishing to citizens an oppor- 
tunity to perform such prerequisite, or to 
"become qualified to vote, it shall be the duty 
of such officers to give to all citizens of the 
United States an equal opportunity to per- 
form such prerequisite and become qualified 
to vote, without distinction of race, color 
or previous condition of servitude. What 
amounts to a refusal or wilful omission to 
give effect to this section, upon the part of 
the state officei-s, depends upon the duties 
imposed upon these officers in this respect 
by the law of the state. Upon examination, 
it does not appear that the section com- 
mands these offleei-s to admit or permit citi- 
zens of the United States "to vote without 
-distinction of race, color or previous condi- 
tion of servitude," but to only give such 
citizens an equal opportunity to become 
qualified to vote according to the law of the 
state and to perform any act which the law 
■of the state may require as a prerequisite 
—a condition precedent— to voting. The duty 
which this section enjoins upon the officers 
is something or anything which the state 
law requires the officer to do, so as to enable 
the citizen to qualify himself to vote, and 
from the nature of things, it must precede, 
an point of time and order, the act of voting, 
or anything subsequent thereto. If these 
suggestions be sound, then none of the acts 
■complained of by the complaint are within 
the purview of the section, except the re- 
fusal to swear the plaintifC to his qualifica- 
tions as an elector. 

The law of this state provides (Code Or. 
-p. 700), that "Sec. 13. If any person ofEering 
to vote shall be challenged as unqualified, by 
any judge or clerk of the election, or by any 
other pei-son entitied to vote at the same 
poll', the judges shall declare to the person 
-so challenged, the qualifications of an elect- 
or; if such person shall then state himself 
duly qualified, and the challenge shall not 
"he withdrawn, one of the judges shall then 
tender to him the following oath: Tou do 
-solemnly swear, etc. (to the effect that the 
affiant had all the qualifications necessary 
to authorize him to vote at that poll). And 
ilf any person so challenged shall refuse to 



take such oath so tendered, his vote shall 
be rejected. 

"See. 14. If any person so offering such 
vote shall take such oath, his vote shall be 
received, unless it shall be proven by evi- 
dence satisfactory to the majority of the 
judges that he does not possess the quali- 
fications of an elector, in which case a ma- 
jority of such judges are authorized to i-e- 
ject such vote." 

It seems to me that whenever a person 
offering a vote is challenged, that it then 
becomes necessaiy that he should -take this 
qualifying oath before he can be said to be 
qualified to vote. By the interposition of the 
challenge it becomes incumbent upon him to 
pel-form this prerequisite, to entitle himself 
to vote. But he cannot take this oath and 
perform this prerequisite without the judges 
shall furnish him an opportunity so to do. 
Therefore, the law of the state makes it 
the duty of the judges, or one of them, to ten- 
der and administer the oath to hun. Then 
comes the law of congress and makes it the 
duty of the judges to give to all citizens, 
"without distinction of race, color or previous 
condition of servitude," the same and equal 
opportunities to perfoi-m this prerequisite— 
to take this oath— and thereby become qualifi- 
ed to vote. It follows, that a refusal or omis- 
sion to furnish this equal opportunity to any 
person seeking to vote, on account of either 
race, color or previous condition of sen'i- 
tude, is a violation of the act. 

As to the first ground of demui-rer, I think 
it well taken. The complaint does not state 
facts sufficient to constitute a cause of action. 
The act of congress upon which this action 
is brought provides for enforcing the amend- 
ment to the constitution which declares (arti- 
cle 15) : 

"Section 1, The right of citizens of the 
United States to vote shall not be denied or 
abridged by the United States or by any 
state, on account of race, color or previous 
condition of servitude. 

"Sec. 2. Congress shall have power to en- 
force this article by appropriate legislation." 

The act also regulates the elections of rep- 
resentatives in congress, in pursuance of sec- 
tion 4, art. 1, of the constitution, which de- 
clares: "The times, places and manner of 
holding elections for senators and represen- 
tatives shall be prescribed in each state by 
the legislature thereof; but the congress may 
at any time by law make or alter such regu- 
lations, except as to the place of choosing 
senators." Sections 2, 3 and 4 of the act, 
which relate to the enforcement of the 
ajnendment to the constitution, give penal- 
ties, to be recovered by civil action, against 
persons who violate them, but violations of 
that portion of the act regulating the election 
of representatives in congress are only pun- 
ishable by indictment or tnfoi-mation. 

In considering the sufficiency of the com- 
plaint therefore, in this action, no special sig- 
nificance can be given to the fact that the 
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plaintiff offered to vote for a candidate for 
representative in congress. 

By the fourteenth amendment to the consti- 
tution, it is declared that: 

"Art. 14, § 1. AH persons horn or natural- 
ized in the United States, and subject to the 
jurisdiction thereof, are citizens of the Unit- 
ed States and of the state wherein they re- 
side. * * *" 

This clause of this amendment declares 
who are citizens of the United States and Qf 
the several states respectively. The fifteenth 
amendment above quoted, declares in effect 
that citizens of the United States and of the 
several states shall vote in their respective 
states at all elections by the people, without 
distinction on account of race, color or pre- 
vious condition of seiTitude. But the amend- 
ment does not take away the power of the 
several states to deny the right of citizens 
of the United States to vote on any other 
account than those mentioned therein. For 
instance, notwithstanding the amendment, 
any state may deny the right of suffrage 
to citizens of the United States, on account 
of age, sex, place of birth, vocation, want 
of property or intelligence, neglect of civic 
duties, crime, etc. The powei- of congi-ess 
in the premises is limited to the scope and 
object of the amendment. It can only legis- 
late to enforce the amendment, that is, to 
secure the right to citizens of the United 
States to vote in the several states where 
thej' reside, without the distinction of race, 
color or previous condition of servitude. And 
this appears to be the intention of the act, 
so far as it relate to the enforcement of the 
amendment. 

Section 1 declares in effect, that all citizens 
of the United States, being otherwise quali- 
fied by law, shall be allowed to vote at all 
elections by the people in any state, district, 
etc., Avithout distinction of race, color or px-evi- 
ous condition of servitude. Section 2 aevlare*? 
in effect that ofiicers of the state shall furnish 
all citizens of the United States with the 
same and equal opportunities to become quali- 
fied to vote without distinction of race, color 
or previous condition of servitude. True, the 
language of sections 4 and o, particularly the 
former, if taken literally would apply to acts 
and proceedings intended to prevent citizens 
of the United States from voting whether the 
same were done or carried on, on account of 
the race, color or previous condition of ser- 
vitude of the citizen in question or not. But 
they ought to be construed so as to harmon- 
ize with the unambiguous sections which 
precede them, and must in any view of the 
matter, be construed so as to have effect only 
within the limits of the power conferred by 
the amendment on congress over the subject. 



Upon this construction of the act, to main- 
tain this action I think it would be neces- 
sai-y to prove on the trial: (1) That the plain- 
tiff was a citizen of the United States and 
otherwise qualified to vote at the time and 
place mentioned in the complaint (2) That 
the defendant refused or knowingly omitted 
to furnish the plaintiff an opportunity to be- 
come qualified to vote, as by refusing or 
knowingly omitting to swear the plaintiff to 
his qualifications as an elector, when the law 
of tlie state made it his duty so to do, and 
that such refusal or omission ivas on account 
of the race, color, or previous condition of 
sei-vitude of the plaintiff. If it be necessary 
to prove these facts to maintain this action, 
they ought to be alleged in the complaint. 
Now the complaint is silent as to the reason 
of the defendant's refus:il or omission to 
swear the plaintiff as to his qualifications as 
an elector. It may have been for some other 
reason than on account of his race, color, or 
previous condition of sei-vitude, and then 
the plaintiff's remedy, if any, would be found 
under the state law and in the state tribunals. 
I know it may be said with much probability 
that disingenuous judges of election who are 
violently adverse to and prejudiced against the 
amendment and the act, may refuse or omit 
to allow a citizen to qualify himself to vote, 
ostensibly for some reason not within the 
pui-view of the act, l-ut really and in fact on 
account of his race, color, or previous condi- 
tion of seiTitude. But this is a question of 
fact, and if the evidence is suflieient the jury 
will be bound to disregard the pretences of 
the defendant and find according to what ap- 
pears to have been the fact. Besides, to pre- 
vent a failm-e of justice on this account, 11 
may be necessary and proper to hold in this 
class of eases, as in many others, that slight 
proof on the part of the plaintiff as to tht- 
reason of the defendant's refusal or omis 
sion, is sufficient to thi'ow the burden of 
proof in this respect upon the latter. The de 
mun-er must be sustained. 

The plaintiff had until the first Jlonday in 
November to file an amended complaint upon 
the payment to the adverse" partj' of $20. The 
same order was made in the following cases 
brought under the same act. and which, by 
the stipulation of the parties, were to abide 
the judgment on the demurrer in this, except 
that the ?20 is to be paid but once: McKay 
V. George Corum; Same v. Thomas "Ward; 
Peter de Lord v. James Farris; Same v. Dan- 
''iel W. Butler; Same v. William JIcAtee. 

[Subsequently tlie plaintiff filed an amended 
complaint; to this the defendant answered. The 
parties then filed an agreed statement of facts. 
Upon this the court entered judgment for the 
defendant. Case No. 8,840.] 
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Case No. 8,840. 

McKAY V. CAMPBELL, 

t2 Sawy. 118; i 5 Am. Law T. Rep. TJ. S. 
Cts. 407.] 

District CJourt, D. Oregon. Nov. 7, 1871. 

Citizenship — Commox Law — Persons Bobit in 
Okegon, Between* 1818 A^^5 1846 — India x 
Tkibes Independent Communities — SIV 
Amendment— Issue op a British Subject and 

. Chinook "Woman. 

1. By tlie common law a chUd torn witliin the 
allegiance of the United States, is bom a subject 
thereof, without reference to tlie political status 
or condition of its parents. 

[Cited in Es parte Chin King, So Fed. 355.] 
rCited in New Hartford v. Town of Canaan, 
54 Conn. 41, 5 Atl. 362.] 

2. By article 3 of the convention of October 
20, 1818 (8 Stat. 249), between the United States 
and Great Britain, it was agreed that the Oregon 
territory should "be free and open to the vessels, 
citizens and subjects of the two iM>wers;" which 
■convention was continued in force until the con- 
vention of June 15, 1846 (9 Stat. 869); Eeld, that 
during the period of such joint occupation, the 
country, as to British subjects therein, was Brit- 
ish soil, and subject to the jurisdiction of the 
ting of Great Britain, but as to citizens of the 
United States, it was American soil and subject 
to the jurisdiction of the United States; and that 
a child bom in such territory in 1823 of British 
subjects, was born in the allegiance of the king 
of Great Britain, and not that of the United 
States. 

[Cited in Town v. De Haven, Case No. 14,113.] 
[Cited in State v. Boyd, 31 Neb. 725, 48 N. "W. 
739, and 51 N. W. 602.] 

3. The Indian tribes within the territory of the 
United States are independent political communi- 
ties, and a child of a member thereof, though 
bom within the limits of the United States, is not 
a citizen thereof, because not bom subject to its 
jurisdiction. 

[Cited in U. S. v. Osbom, 2 Fed. 60; Elk y. 
Wilkins, 112 U. S. 109, 5 Sup. Ct. 49.] 

4. The fourteenth article of the constitution 
of the United States, commonly called the four- 
teenth amendment, is only declaratory of the 
common law rule on the subject of citizenship 
by birth, and therefore does not include Indians 
or others not bora subject to the jurisdiction of 
the United States. 

5. In 1823, and prior thereto, the Chinook In- 
dians were an independent political community, 
inhabiting the Oregon territory, at and near the 
mouth of the Columbia river; and in said year 
the plaintiff was born at Fort George (now As- 
toria) of a father who was an alien and a Brit- 
ish subject, and a mother who was a Chinook 
Indian; Held, that the plaintiff is either to be 
-deemed to follow the condition of his father, and 
■considered a British subject, or liiat of his mother, 
and considered a Chinook Indian, but that in 
■either case he was not born a citizen of the 
United States. 

6. At an election.held on June 6, 1870, at East 
Dalles precinct under the laws of Oregon, the 
plaintifiE offered to vote, and his right to do so 
"being challenged, offered to take the prescribed 
oath as to his qualifications as an elector, but the 
defendant then being one of the judges of election 
at said polls, refused to administer said oath to 
the plaintiff, as he was required to do by the 
law of the state, on the ground that plaintiff was 
not a citizen of the United States, but a half 
"breed Indian; Sdd, that whether sudi refusal 
was wrongful or not, under the state law, the 
I)laintiff not being a citizen of the United States, 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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is not within the Durview or protection of article 
15 of the constitution of the United States, or the 
act of congress, entitled "An act to enforce the 
rights of citizens of the United States, to vote in 
the several states of the Union, and for other 
puiTX>ses" (16 Stat. 740), and tiierefore cannot 
maintain an action against the defendant on ac- 
count of such refusal, to recover the penalty 
given by section 2 of said act of congress. 

[Tiia was an action by William C. McKay 
against James A. Campbell. 
[For prior proceedings see Case No. 8,839.] 

Joseph G. "Wilson, for plaintiff. 
James K. KeJly and Orlando Humason, for 
defendant. 

DEABY, District Judge. This action is 
brought to recover a penalty of $500, given by 
section. 2 of an act of congress entitled "An 
act to enforce the rights of citizens of the 
United States to vote in the several states of 
the Union, and for other purposes," approved 
May 13, 1870 (16 Stat. 140). It was com- 
menced July 1, 1870, and on September 26 the 
court gave judgment on a demun*er to the 
complaint that it "was insufficient— because it 
did not allege that the defendant refused or 
omitted "to swear the plaintifE as to his quali- 
fications as an elector, on account of his race, 
color, or previous condition of servitude." 
The court at the same time ruled that under 
the election law of the state of Oregon, when 
a person who is a citizen of the United States 
offers to vote at any poll therein, and his 
right to do so is challenged, it becomes the 
duty of the judges of election at such poll to 
tender such person the prescribed oath as to 
his qualification as an elector, the taking of 
which, after such challenge, is a necessary 
prerequisite to his right to vote; and that if 
any judge of election willfully omits or re- 
fuses to furnish such person an opportunity 
to tate such an oath, and thereby qualify 
himself to vote at such poll, on account of 
race, color, or previous condition of servitude, 
then he is liable to such pei*son for the penal- 
ty prescribed by section 2 of such act of 
congress. McKay v. Campbell [Case No. 8,- 
839]. 

On October 29, the plaintiff, upon leave ob- 
taided, filed an amended complaint, alleging 
that the defendant, as judge of a certain 
election therein mentioned, willfully refused 
to permit the plaintiff to become qualified to 
vote thereat, on account of his being an 
Indian. The defendant by his answer, filed 
December 7, 1870, alleged that the plaintiff 
was an alien and not a citizen of the United 
States, and therefore defendant refused as 
alleged in the complaint, and not otherwise. 
To this answer the plainti2 filed a replica- 
tion, the allegations of which are not mate- 
rial to state. 

On February 4, 1871, the parties filed the 
following statement of facts in the case, 
which they then and there stipulated in writ- 
ing should "be taken and considered as the 
special verdict of a jury therein;" and also 
that "if the court is of opinion that the Islv? 
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arising thereon is witli the plaintiff, then 
judgment shall be given for him for the pen- 
alty for which the action is brought;" but 
"if the court is of opinion that the law 
arising thereon is with the defendant, then 
judgment shall be given for him in bar of 
the action, and for his costs and disburse- 
ments." 

"Alexander McKay, the plaintifE's paternal 
grandfather, was born in Scotland, and emi- 
grated to Canada, where he married Mar- 
garet Bruce, a woman having one fourth 
Indian blood. The issue of this marriage 
was Thos. McKay, the plaintiff's father, who 
was bom in Canada. About the latter part 
of the year 1810, Alexander McKay joined 
the expedition of John Jacob Astor, as a part- 
ner of the Amei-ican Fur Company 2 and 
sailed from New York in the ship Tonquin, 
for the mouth of the Columbia river, taking 
with him his wife and son Thomas, the latter 
being then about thirteen years of age. They 
arrived at the mouth of the Columbia in 1811, 
and soon afterwards Alexander McKay per- 
ished by the destruction of the Tonquin. 
Thomas McKay afterwards entered into the 
service of the Northwest Fur Company, a cor- 
poration organized under the laws of Great 
Britain, having its principal office in Mon- 
treal. The trading post of Astor at Astoria 
was transfen-ed to this Northwest Fur Com- 
pany on the eleventh day of October, j.813, 
and afterwards called Fort George. In 1821, 
by an act of parliament, the Northwest and 
Hudson Bay Company were united under the 
name of the Honorable Hudson Bay Com- 
pany, and as such held possession and con- 
trol of Fort George as a trading post from 
that time until the treaty between the United 
States and Great Britain in 1846. Thomas 
McKay married a Chinook Indian woman, 
and the plaintiff was the issue of that mar- 
riage, born at Fort George (now Astoria), in 
1823, while his father, Thomas McKay, was 
in the service of the Hudson Bay Company, 
and is seven sixteenths white and nine six- 
teenths Indian blood. Thomas McKay con- 
tinued in the service of that company until 
about the year 1835; and his son, the plain- 
tiff, was also in its service subsequent to the 
treaty between the United States and Great 
Britain, in 1846. The plaintiff has always 
lived in Oregon except from 183S to 1843, 
while in the state of New York to obtain an, 
education. 

"Neither the plaintiff nor his father, nor his 
grandfather McKay, were ever naturalized 
under the laws of the United States. The 
plaintiff resided in Wasco county, Oregon, 
and in East Dalles precinct in said county, 
for five years prior to the election on June 
6th, 1870. On that day, at a general election, 
the plaintiff offered to vote at the place of 
holding elections in East Dalles precinct, 
where the defendants James A. Campbell, T. 

2 The true name of this company was the 
Pacific Fyr Company, 



M. Ward and George Corum were the judges 
of election. His right to vote was challenged 
by one of the judges, when the plaintiff offer- 
ed to take the oath required by law, as to his 
qualifications to vote. The judges, or one 
of them, stated to plaintiff as a reason for 
not allowing him to vote, that he was not a 
citizen of the United States, but was a half- 
breed Indian, and refused to administer the 
oath to him as to his qualifications, and did 
not permit him to vote at that election." 

Upon this state of facts, counsel maintains 
that the plaintiff was bora in the allegiance 
of the United States, because he was born in 
its territory, and is, therefore, a citizen there- 
of, and was entitled to vote at such election. 
If the premises are admitted, the conclusion 
follows. The rule of the common law upon 
this subject is plain and well settled, both in 
England and America. Except in the case of 
children of ambassadors, who are in theory 
born upon the soil of the sovereign whom the 
parent represents, a child born in the al- 
legiance of the king, is bora his subject, with- 
out refei'ence to the political status or condi- 
tion of its parents. Birth and allegiance go- 
together. 1 Bl. Comm. 366; 2 Kent, Comm. 
39, 42; Ingles v. The Sailor's Snug Harbor, li. 
Pet [28 U. S.] 120; U. S. v. Rhodes [Case No. 
16,151]; Lynch v. Clarke, 1 Sandf. Ch. 630, 
and authorities there cited. 

Counsel for defendant, while admitting the 
major premise of plaintiff's proposition, that 
any person born in the allegiance of the 
United States, is born a citizen thereof, dis- 
putes the minor one, that the plaintiff was so- 
born, and insists that he was born in the al- 
legiance of the crown of Great Britain; be- 
cause the British subjects in Oregon at the 
date of the plaintiff's birth, must be pre- 
sumed to have occupied or dwelt in the coun-^ 
try in pursuance of the treaty of joint occupa- 
tion of June 15, 1846, and therefore as British 
subjects. Defendant's proposition concerning 
the allegiance in which plaintiff was born, is- 
based upon ailicle 3 of the convention of Oc- 
tober 20, 1818, between the United States and 
Great Britain, which reads as follows; 

"Art 3. It is agreed that any country that 
may be claimed by either party on the north- 
west coast of America, westward of the Stony 
mountains, shall together with its harbors, 
bays and creeks, and the navigation of ail 
rivers within the same, be free and open, for 
the term of ten years from the date of the 
signature of the present convention, to the 
vessels, citizens and subjects of the two pow- 
ers, it being well understood that this agree- 
ment is not to be construed to the prejudice 
of any claim which either of the two high con- 
tracting parties may have to any part of the 
said country, nor shall it be taken to affect the 
claims of any other power or state to anj'- 
part of the said country; the only object of 
the high contracting parties in that respect 
being to prevent disputes and differences 
amongst themselves." 8 Stat. 249. 

By the convention of August C, 1827, be- 
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tween the same parties, it was provided as 
follows: 

"Axt. 1. AH tiie provisions of the third 
article of the convention concluded between 
the United States of America and his majesty 
the king of the United Kingdoms of Great 
Britain and Ireland on the twentieth of Oc- 
toher, 1818, shall he, and they are, hereby 

■ further indefinitely extended and continued in 
force, in the same manner as if all the pro- 

■ visions of the said article were herein spe- 
cifically recited." 8 Stat 360. 

By article 2 of this convention it is also 
agreed that either party to it may abrogate 
said article 3, on twelve months notice to the 
other after October 20, 1828. 

On April 27, 1846, congress passed a "joint 
resolution concerning the Oregon territory" 
(9 Stat. 109), by which the president was au- 
thorized "at his discretion, to give the gov- 
ernment of Great Britain the notice re- 
quired" for the abrogation of said artide 3. 
In the preamble of this resolution it is re- 
cited:— "And whereas it has now become de- 
sirable that the respective claims of the 
United States and Great Britain should be 
definitely settied, and that said territory may, 
no longer than need be, remain subject to the 
evil consequences of the divided allegiance of 
its American and British population, and of 
the confusion and conflict of national juris- 
dictions, dangerous to the cherished peace 
and good understanding of the two coun- 
tries." This led to the convention of June 15, 
1816, "m regard te limits westward of the 
Rocky mountains" (9 Stat. 869), by which the 
forty-ninth paralld of north latitude was 
made the boundary between the two coun- 
tries. In the preamble to this convention it 
is admitted and declared by the parties there- 
to,— "that the state of doubt and uncertainty 
which has hitherto prevailed respecting the 
sovereignty and government of the territory 
on the northwest coast of America, lying 
westward of the Rocky or Stony mountains, 
should be finally terminated by an amicable 
compromise of the right mutually asserted by 
the two parties over the said territory." 

The place of plaintifE's birth— Fort George-r 
now is, and I suppose in contemplation of 
law from the American standpoint, was at 
the date thereof, within the territory or 
realm of the United States. But as a matter 
of fact, the titie to the country was then re- 
garded as doubtful, nnsettied and obscure; 
and this is apparent from the admissions 
above quoted from the respective preambles 
to the resolution and convention of April 27 
and June 15, 1846. Even the country itself 
was regarded by a large portion of the people 
of the United States as a desert waste, not 
worth disputing with England about In 
February, 1844, when a motion to give notice 
to abrogate article 3 of the convention of 
ISIS was being debated in the senate, Mr. 
Dayton, of New Jersey, read from the col- 
umns of the National Intelligencer an article 
on Oregon, taken from Prentice's XrOuisvUle 



Journal, of which the following extracts are 
average specimens: "What there is in the ter- 
ritory of Oregon to tempt oiu: national cupid- 
ity, no one can tell. Of all the countries on 
the face of this earth, it is one of the least 
favored of heaven. It is the mere riddlings 
of creation. It is almost as barren as the desert 
of Africa, and quite as unhealthy as the 
Campagna of Italy. «= * * if the United 
States should ever need a country to which 
to banish its rogues and scoundrels, the utility 
of such a region as Oregon will be demonstrat- 
ed." 13 Cong. Globe, p. 275. He also read 
from the Christian Advocate of February 7, 
1S44, as follows: "We have some opjwrtuni- 
ty, from our position, to found a correct esti- 
mate of the soil, climate, productions, and fa- 
cilities of the country from the Rocky moun- 
tains to the Pacific ocean, as we have had a 
large mission there for several years, distrib- 
uted in small parties over the territory; and, 
from all we have learned we should prefer 
migrating to Botany bay. With the excep- 
tion of the lands of the Wallamet, and strips 
along a few of the smaller water courses, the 
whole country is among the most irreclaima- 
ble baiTen wastes of which we have read, 
except the desert of Sahara." 

Under this state of things as to the titie 
and occupancy of the counti-y, and whUe his 
alien father is in the service of a British cor- 
poration, then exercising in the territory, by 
authority of the British parliament, large 
municipal power, the plaintiff is born within 
the lines of a post then occupied by said cor- 
poration as a place of business and defense. 
This being so, in my judgment lie was not 
bom in the allegiance of the United States, 
but in that of the British crown. 

The plaintiff being the child of an unnat- 
uralized alien, and unnaturalized himself, 
cannot claim to be an American citizen, ex- 
cept upon the single ground, that he was born 
upon the soil, and subject to the junsdiction 
of the United States. Nothing that has hap- 
pened since his birth can add to or take away 
from the strength of his claim. The treaty of 
1846, which definitely acknowledged the coun- 
try south of the forty-ninth parallel to belong 
to the United States, contains no provision 
naturalizing the British subjects living south 
of that line, who may elect to become Ameri- 
can citizens by remaining there, or otherwise. 
The case turns upon the single point— was the 
plaintiff bom subject to the jurisdiction of the 
United States— under its allegiance? 

Suppose the govemment of the United 
States had undertaken to exercise jurisdic- 
tion over the plaintiff before the treaty of 
1846, when for +he first time it actually ob- 
tained exclusive jurisdiction over the country? 
Suppose it had attempted by means of laws 
applicable to American citizens under like cir- 
cumstances, to draft or tax him? How nat- 
ural and forcible would have been the objec- 
tion: "1 am the child of a British father— 
a natural born British subject. True, I was 
born in Oregon, but by a treaty stipulation 
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the couBtry was then, and is now, for the time 
being, British soil as to a British subject. I 
was, therefore, born subject to the jurisdic- 
tion and in the allegiance of the king of Great 
Britain, and am as truly a British subject 
as though I had been bom on the bants of 
the Thames." 

When, in 1818, the two governments enter- 
ed into the treaty of "joint occupation," as it 
has been aptly called, they thereby agreed 
that this then unsettled and unknown coun- 
try, might be occupied by the people of both 
nations— that it should "be free and open" "to 
the vessels, citizens, a^d subjects of the two 
powers"— without either of them losing then- 
nationality, changing theh: allegiance, or pass- 
ing beyond the jurisdiction and protection of 
their separate governments. As to the Brit- 
ish subject and his children born here, the 
country was for the time being British soil, 
while to the American citizen and his off- 
spring it was in the same sense American 
soil. Neither government was entitled to ex- 
ercise any authority over the citizens or sub- 
jects of the other, or to assert the power and 
rights of a sovereign over them, or then: ef- 
fects, within this particular territory. If, 
prior to 1846, the plaintiff had died intestate 
and without heirs, leaving a large amount of 
personal property in the territory, there is no 
doubt but that the British crown would have 
claimed the escheat without a word of ob- 
jection from the government of the United 
States. 

When it is said that by the common law a 
person born of al'en parents, and in the al- 
legiance of the United States, is bom a citizen 
thereof, it is necessarily understood that he is 
not only born on soil over which the United 
States has or claims jurisdiction, but that 
such jmrisdiction for the time being is both 
actual and exclusive, so that such person is in 
fact born within the power, protection and 
obedience of the United States. Generally 
speaking, the various places in the world are 
claimed, or admitted for the time being, to 
be under the exclusive jurisdiction of some 
particular sovereign or government, so that 
a person born at any one of them is without 
•doubt born in the allegiance of such particu- 
lar sovereign or government. But that is not 
this case— which in this respect is a singular 
one. Its parallel has not been found in the 
books. The country of the plaintiff's birth 
was, at the time thereof, jointly occupied by 
the citizens and subjects of two governments 
in pursuance of a treaty to that effect. Un- 
d.er the circumstances, neither government 
can be considered as exercising general ex- 
<ansive jurisdiction over the country and its 
inhabitants. It seems to me, that the only 
practical and just solution of the problem, is 
to consider the country for the time being, 
only to have been in the exclusive jurisdiction 
of each government as to its own citizens or 
subjects; and this is the view which congress 
appears to have taken of the matter in 1846, 
when, in the preamble to the resolution of 
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April 27, it deprecated "the evil consequences 
of the divided allegiance of its American and 
British population," and "the confusion and 
conflict of national jurisdiction" growhig out 
of the conthiued joint occupation of the coun- 
try. 

A parallel case may hereafter arise out of 
the present joint occupation of the island of 
San Juan, at the head of the straits of Fuca. 
It is well known that the title to this island 
is in dispute between the United States and 
Great Britain, and that in the meantime, in 
pursuance of an informal convention or un- 
derstanding between the two governments, 
the island is occupied by the forces of each. 
Now, if hereafter the island is given up to 
the exclusive jurisdiction of the United 
States, and in the meantime a child of a 
British subject is bom there within the por- 
tion occupied by the British forces, could it 
be considered as born in the allegiance of 
the United States? Certainly not. The child, 
although bom on soil which is subsequently 
acknowledged to be the territory of the 
United States, was not at the time of its 
birth under the power or protection of the 
United States, and without these, the mere 
place of birth cannot impose allegiance or 
confer citizenship. 

Chancellor Kent says (2 Comm. 42): "To 
create allegiance by birth, the party must be 
born, not only within the territory, but with- 
in the allegiance of the government If a 
portion of the country be taken and held by 
conquest in war, the conqueror requires (ac- 
quires) the rights of the conquered as to its 
dominion and government, and children bom 
in the armies of a state while abroad, and 
occupying a foreign countiy, are deemed to 
be born in the allegiance of the sovereign to 
whom the army belongs. It is equally the 
doctrine of the English common law, that 
during such hostile occupation of a territory, 
if the parents be adhering to the enemy as 
subjects de facto, their children bom under 
such temporary dominion, are not born un- 
der the allegiance of the conquered." For 
this latter clause, the author refers to Cal- 
vin's Case [7 Coke, 18a] and (note c) quotes 
Lord Coke as saying in that case: "An alien 
is a person out of the ligeance of the king. 
It is not extra regnum, nor extra legem, but 
exti-a ligeantiam. To make a subject bom, 
the parents must be under the actual obedi- 
ence of the king, and the place of bii-th be 
within the king's obedience, as well as with- 
in his dominion." Now, in 1823, the plain- 
tiff's "place of birth"— Fort Geoi^e— was no 
more within the obedience of the United 
States than is the Tower of London to-day. 
In Inglis V. Sailor's Snug Harbor, 3 Pet. [28 
U- S.] 126, the supreme court, on a certificate 
of a difference of opinion from the circuit 
court for the Southern district of New York, 
held that, as a general rule all persons bom 
in the state of New York prior to July 4, 
1776, were bom British subjects, but might 
thereafter elect to remain so or not, and 
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tliat all persons born therein after sucli date, 
■were bom citizens of such state, but that In- 
glis, who was bom of a British subject in 
the city .of 2?ew York after that date, and 
while the city was in the actual occupation 
of the British army, "was bom a British sub- 
ject under the protection of the British gov- 
ernment, and not under that of the state of 
New York, and of course owing no allegi- 
ance to the state of New York." The neces- 
sary conclusion from the rule announced in 
this ease, is also, that a person to be bom 
in the allegiance of a particular government, 
must not only be bora within its territory, 
but under its obedience— excliisive jurisdic- 
tion and power. Of course it matters not 
whether the exclusive jurisdiction of the 
United States was excluded from the nlacft 
of birth of this plaintifiC by force of arms or 
by treaty with Great Britain. The result is 
the same in each case. 

Articles 14 and 15 of the constitution, com- 
monly called the fourteenth and fifteenth 
amendments, have been cited by counsel for 
plaintiff as bearing upon this question of the 
plaintiff's citizenship and consequent right to 
vote. The latter simply provides that "the 
right of citizens of the United States to vote 
shall not be denied or abridged * * « on 
account of race, color, or previous condition 
of servitude." But as to who are "citizens 
of the United States" this article is silent- 
it being understood that that matter had 
been regulated or defined by article 14, § 1, 
which enacts: "All persons bom or natur- 
alized in the United States, and subject to 
the jurisdiction thereof, are citizens of the 
United States, and of the state whefein they 
reside." Eliminate the words having ref- 
erence to naturalized citizens, and the clause 
reads: "All persons bom in the United 
States, and subject to the jurisdiction there- 
of, are citizens," etc. This is nothing more 
than declaratory of the rule of the common 
law as above stated. To be a citizen of the 
United States' by reason of 'his birth, a per- 
son must not only be bom within its terri- 
torial limits, but he must also be bom sub- 
ject to its jurisdiction— that is, in Its power 
and obedience. 

The only other construction of this clause 
that I can imagine possible, is the following: 
Taken literally, it does not appear to require 
that the person should be born "subject to 
the jurisdiction of the United States;" but 
if he was bom within its. territorial limits, 
whether under its jurisdiction or not, and 
afterwards becomes subject to such juris- 
diction; he then and so long as this status 
continues, becomes and remains a citizen of 
the United States. 'Assuming, as a matter 
of fact, that the plaintiff was bom In the 
United States, although in the allegiance of 
the king of Great Britain, this construction 
of the fourteenth amendment would include 
him as a citizen, because he is now, and 
since 1846 has been, subject to the jurisdic- 
tion of the United States. But I think such 



construction fanciful and artificial. It is 
not to be presumed that the amendment was 
made to the constitution to change the rule 
" of the common law, but rather to declare and 
enforce it uniformly throughout the United 
States and the several states, and especially 
in the case of the negro. 

Counsel for plaintiff, in reply to the fact that 
his client was born at a post under the fiag of 
tlie Hudson Bay Company, a quasi public 
and political British corporation, endeavored 
by citations from the state papers to estab- 
lish the fact that in 1817, the British govern- 
ment only held Fort George (Astoria) as a 
captured place, and that about that time it 
was delivered up to the United States. As- 
toria was in fact delivered to the United 
States in pursuance of article one of the 
treaty of Ghent (8 Stat. 218), for the restoi-a- 
tion of places captured during the war of 
1812, on October 6, ISIS. 113 Cong. Globe, 
p. 218. But the fact so far as this action is 
concerned is not material. It is not claimed 
that Fort George was held by the British 
government at" the time of plaintiff's birth 
therein, as a captured port or otherwise, but 
that it "was occupied by a British corpora- 
tion—British subjects— in pursuance of the 
treaty of joint occupation. It appears from 
the. special verdict that the Northwest Com- 
pany obtained possession of the place in 1813; 
and that thereafter the same was in the ex- 
clusive occupation and control of said com- 
pany until its union with Hudson Bay Com- 
pany in 1821, who thereafter >ecupied it ex- 
clusively, until 1846. 

But I do not rest the conclusion— that th© 
plaintiff was born in the allegiance of the 
king of Great Britain and not in that of the 
United States — on the mere fact that the 
plaintiff was bom at a post of the Hudson 
Bay Company, rather than at any other point 
or place in the territory included in the 
treaty of joint occupation. It is admitted 
that the plaintiff's father was a British sub- 
ject by birth, and while he lived in the terri- 
toiy— at least between 1818 and 1846— he was 
in the allegiance of the king of Great Brit- 
ain, and his children wherever bom therein, 
were born in the same allegiance and are 
British subjects. 

It was also urged by counsel for plaintiff, ^ 
that both Alexander and Thomas McKay — ' 
the plaintiff's grandfather and father— came 
to Oregon before the treaty of 1818, and 
therefore were not settlers under it The 
fact is admitted, but I think the conclusion 
both illogical and irrelevant The treaty op- 
erated upon those who were in the territory 
when it went into effect, to the same extent 
that it did 'upon those who came afterward. 
It placed them equally under the allegiance 
of their respective sovereigns, and limited 
them to the same use and occupation of the 
territory. It is immaterial whether plain- 
tiff's ancestors came to the country or occu- 
pied it under the treaty or not They were 
British subjects in any view of the matter. 
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and if, when the plaintifE was born, tlie ter- 
ritory by reason of treaty was British soil 
as to British subjects, without doubt he was 
born one. Again, it being admitted by the 
special verdict that Alexander McKay join- 
ed the expedition of Astor as a partner in 
the so-called American Fur Company, and 
sailed from the American port of New York, 
in the Tonquin, for the territory of Oregon, 
it is claimed that these facts show that the 
plaintifE's ancestors did not come to the 
countiT or occupy it under the treaty of joint 
occupation, and therefore the plaintiff was 
not bom in the allegiance of the king of 
Great Britain. 

In the settlement of Oregon, Alexander Mc- 
Kay is a historical character. He was a 
British subject and a member of the North- 
west Fur Company. The new company 
which he formed in conjunction with Astor, 
and of which he was the principal partner, 
was substantially a company of Canadians 
and British subjects. All the partners, ex- 
cept Astor, and three fourths of the clerks 
and employes, were British subjects. Mc- 
Kay went from Montreal to New York en 
route to the mouth of the Columbia in a 
birch bark canoe, transporting it on a wagon 
across the portages between the St Law- 
rence and the Hudson. While at New York, 
there being then apprehensions of a war be- 
tween the United States and Great Britain, 
McKay had an interview with the British 
minister for the purpose of getting his ad- 
vice how to act in case of a rupture between 
the two nations, in which he represented that 
himself and associates were British subjects 
going to the Columbia to trade under the 
American flag. Northwest Coast of America, 
c. 1. Gabriel Franchere. I see nothing in 
these facts to cast doubt ui)on the conclusion 
that the plaintiff was bom of a British sub- 
ject, in the allegiance of the British crown. 
Alexander and Thomas McKay came to the 
country British subjects, and the mere fact 
that they embarked at an American port, and 
that the former was a partner in a fur com- 
pany, that called itself American for the 
convenience of trade or the exigencies of 
war, in no way afEected their political status 
or that of the plaintiff's. 

It is also insisted that the plaintiff is a 
citizen of the United States, and a voter un- 
der the operation of articles 14 and 15 of the 
constitution, on the ground that they apply 
to and include Indians— at least half-breeds 
—bom within the limits of the United States. 
Article 15 secures the right of suffrage, ir- 
respective of race, color or condition of servi- 
tude, to citizens of the United States, as de- 
fined hj article 14. It follows that an In- 
dian, whether of the whole or half blood who 
is a citizen of the United States, is entitled 
to vote, or rather he cannot be excluded 
from this privilege on the ground of being 
an Indian, as that would be to exclude him 
on account of race. But the Indian tribes 
within the limits of the United States have 
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always been held to be distinct and inde- 
pendent political communities, retaining the 
right of self-government, though subject to 
the protecting power of the United States. 
Worcester v. Georgia, 6 Pet [31 U. S.] 575. 
They have the right of use in the soil which 
can only be divested by the United States, 
with their consent by purchase or without 
it, by war. Godfrey v. Beardsley [Case No. 
5,497]. 

The special verdict states that the plain- 
tiff was bom of a Chinook woman, but does 
not state who the Chinook Indians were, or 
where they lived. I suppose the court has 
judicial knowledge of a fact so well-known 
in the history of Oregon, as that the Chinook 
Indians at the period of the plaintiff's birth, 
were a well-known tribe living at or near 
the mouth of the Columbia river. Its lan- 
guage was the basis and prmcipal element 
of the "jargon" which, during the first half 
of this century, was the general medium of 
communication between the white and the 
Indian tribes from the Umpqua river on the 
south, to the straits of Fuca on the north, 
while their one-eyed chief, "Old King Com- 
comly," has been immortalized in the classic 
pages of Irving's Astoria, As the north- 
western boundary was finally acknowledged 
or established, this tribe was within the lim- 
its of the United States. The plaintiff is 
nine sixteenths Indian, eight of which he gets 
from his Chinook mother, and the other one 
from his Canadian father. As a matter of 
fact, the Indian blood predominating, he is 
not a half-breed, as claimed on the argument 
by his counsel. But I cannot perceive that 
it is material to consider whether he is a 
half-breed or not In legal contemplation he 
is an American Indian, by virtue of his moth- 
er being a member of the Chinook tribe, or a 
British subject, without reference to his race, 
by viiinie of being the son of Thomas Mc- 
Kay, and his birth in the allegiance of the 
British crown. 

According to the case of U. S. v. Sanders 
[Case No. 16,220], the plaintiff follows the 
condition of his mother, and is an alien. It 
was held in that case that the issue of an 
Indian woman and a white man is an Indian, 
and vice versa; that the rule of the civil 
law— partus sequiturventrem— prevailed. But 
the contrary is the rule of the common law 
in the analogous case of the issue of a mar- 
riage between a freeman and a nelf. 2 
Bl. Comm. 94. In such case, by that rule, 
the child follows the condition of the father. 
My impression is that the plaintiff ought to 
be deemed to follow the condition of his fa- 
ther. Congress seems to have taken this 
view of the matter in the passage of the act 
of September 27, 1850, granting land to set- 
tlers in Oregon, commonly called the "Dona- 
tion Act," 9 Stat. 496. Section 4 of this act 
grants land to each white settter on the pub- 
lic lands, who is a citizen of the United 
States, or who has or will declare his inten- 
tion to become such, "American half-breed 
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Indians included;" thereby excluding half- 
breeds, the children of alien fathers, as not 
Americans, but aliens. But it is not neces- 
sai*y to absolutely determine this question. 

Suppose that the plaintiff should be held 
to follow the condition of his mother, and is 
therefore a Chinook Indian; is he then a cit- 
izen of the United States under article 14 
■of the constitution? According to the doe- 
trine that has been uniformly held in regard 
to the status of the Indian tribes in the Unit- 
-ed States he is not. Being bom a member 
of "an independent political community" — 
the Chinook— he was not bom subject to the 
jurisdiction of the United States— not born 
in its allegiance. On the other hand, if the 
plaintiff is held to follow the condition of his 
father he is a Canadian of mixed blood, bom 
in the allegiance of the British crown, and 
therefore a British subject. In neither case 
was he bom a citizen of the United States, 
and can only become one by complying with 
the laws for the naturalization of aliens. 
True, as the law now stands, the plaintiff 
■cannot be admitted to citizenship, because 
he is neither a "white alien" nor a person of 
"African nativity or descent." But that is a 
matter within the exclusive cognizance of 
congress. 

By the constitution of Oregon (article 2, § 
2) no person is entitled to vote at any elec- 
tion therein, unless, .among other things, he 
is a citizen of the United States, or has de- 
clared his intention to become such, "con- 
formably to the laws of the United States 
upon the subject of naturalization." This 
description of persons is broader than that 
contained in article 15 of the constitution of 
the United States, which does not include 
persons who have merely declared their in- 
tentions to become citizens. The act of con- 
gress imder which this action is brought is 
enacted in pursuance of article 15, and only 
applies to citizens of the United States. 16 
Stat 140. On June 6, 1870, the plaintiff was 
not a citizen of the United States. This be- 
ing so, he is not within the purview of the 
act and cannot maintain this action. If the 
defendant's refusal to permit the plaintiff to 
take the preliminary oath as to his qualifica- 
tions, so as to give him a- prima facie right 
to vote, was wrongful, as I think it was un- 
der the state law, the case is not within the 
act of congress. That only gives a remedy 
for such refusal in case of citizens of the 
United States. 

A word in conclusion: I am aware that 
the ruling in this case, would exclude from 
the privilege of voting quite a number of 
persons of mixed blood— persons whose fa- 
thers were British subjects, and mothers, 
Indian women— who have heretofore often, 
if not uniformly been allowed to vote in this 
state. They have done so by common con- 
sent, and xuider the authority of a vague pub- 
lic opinion that these persons by remaining 
south of the forty-ninth parallel after the 
treaty of 1846, could, and thereby did, elect 
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to become American citizens. But "public 
opinion is not any authority on a point of 
law;" and it appears in this instance as in 
others, "that common consent is sometimes a 
common error." The remedy, if any is deem- 
ed necessary, is with the leigslature, and not 
the courts. 

There must be judgment for the defendant 
in bar of the action, and for his costs and 
disbursements. 
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McKAY V. CABRINGTON. 

[1 McLean, 50.] i 

Circuit Court, D. Ohio. Dec. Term, 1829. 

Real Pbopeutt — Contuact to Convey — ^InstaIi- 
MENTS — Failure — Decuee for Sale — Title 

TUUSTEB FOK PURCHASER— ADMINISTRATOR. 

1. Martin purchased a tract of land in Ohio, 
of -Carrington, of Virginia, to be paid for by in- 
stalments. On the failure of any of the pay- 
ments, Carrington, by mving notice and paying 
into the Bank of Virginia, his heirs, executors or 
administrators, liad a right to annul the contract. 

2. This contract, except by consent, can he an- 
nulled in no other manner than the one pointed 
out. 

3. During his life O. treated the contract as 
binding, and his admimsfcratris after his decease, 
obtained a decree for the money, and sold the 
land, and became the purchaser at the marshal's 
sale. She could only purchase Martin's equity. 

4. Where a contract for the sale of land is 
void, or cannot be enforced by reason of laches 
on the part of the vendee, on the death of the 
vendor the land descends to his heirs. 

5. Where an estate is contracted to he sold, 
equity considers it as converted into personalty. 
In such case the vendor is a trustee for the pur- 
chaser. 

[Cited in Smith v. Babeock, Case No. 13,009.] 

6. The complainant purchased the land, and 
paid a part of the purchase money; failed to 
get possession, which was held by purchasers un- 
der Martin. Decree pro confess© by the admin- 
istratrix against the heirs of her dec'd husband, 
one being a minor, for the title. No proof that 
all the heirs were included. A delay of seven 
years and more before the tenants of Martin were 
ejected, and the title under the decree was ten- 
dered. The property decreased nearly fifty per 
cent, in value, and on these grounds a rescission 
of ihe contract was decreed, and the repayment 
of the money with interest The drcumstanees 
of this case are materially different from a com- 
mon bill for the rescission of the contract and 
damages. 

[Cited in Cooper v. Brown, Case No. 3.191; 

Warner v. Daniels, Id. 17,181; Davis v. 

Read, 37 Fed. 424.] 
[Cited in Merchants' Bank v. Thomson, 55 

N. Y. 15; Hoyt v. Tuxbury, 70 HI. 339. 

Cited in brief, Mastin v. Grimes, 88 Mo. 

479.] 

7. To obtain a rescission, it is not necessary 
to pay the whole of the purchase money. 

8. That the notes given are negotiable and out- 
standing, is a reason why chancery will inter- 
pose its powers. 

[Cited in Pierpont v. Fowle, Case No. 11,152.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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prhis was a bill ia equity by Jesse McKay 
against Elizabeth J. Carrington.] 

CreigMon & Bond, for complainant. 
Mr. Scott, for respondent. 



OPINION OF THE COURT. Tbis contro- 
versy arises on a contract dated the 13th De- 
cember, 1817, by which the defendant, a res- 
ident of Virginia, sold to the complainant 
2367 acres of land in two ti-acts, in Ohio, 
which the defendant had pm-chased under a 
decree of this court against Samuel G. Mar- 
tin. Martin had purchased the land of Ed- 
ward Carrington, deceased, in his life time, 
the husband of the defendant; but had paid 
only a small part of the consideration money. 
To compel the payment of the balance a suit 
in chancery was brought by the defendant, 
as administiatrix of her husband's estate, 
and the land was ordered to be sold. The 
complainant was to pay for the land ten thou- 
sand dollars; the fii-st payment of three thou- 
sand doUars to be made immediately; the 
second, of three thousand one hundred and 
fifty dollars and fifty cents the 1st January, 
1819, and the balance the 1st January, 1820. 
And if the complainant failed to make pay- 
ment, the defendant had the right to sell the 
land under a decree of court for the balance 
of the purchase money, the surplus, if any, 
to be paid to the complainant. There being 
no provision in the contract that the complain- 
ant might enter into the possession of the 
land, he alleges that he obtained a writing 
from the defendant authorizing him to take 
possession; but that he was unable to do so, 
as possession was held by various persons 
under Martin. This operated, it is alleged, 
greatly to the injmy of the complainant, and 
he had no means of maintaining an action at 
law for the recovery of the possession. The 
bill further states, Edward Carrington left 
several heirs, some of whom are yet not of 
age. That the complainant at the instance of 
the defendant, or with her approbation, ad- 
vanced three hundred and twenty-fom* dollars 
to pay expenses incurred by her in prosecut- 
ing suits in the circuit court to perfect her 
title to the land. It appears from the proof, 
that the land has greatly deteriorated in 
value, and on that ground connected with the 
lapse of time and the inability of the defend- 
ant, even on the filing of the bill, to make a 
clear title, he prays the contract may be re- 
scinded, and the money paid, with the sum 
paid for costs, may be decreed to him, with 
interest; and that the land may be ordered 
to be sold for the payment thereof. The de- 
fendant in her answer states, that the pur- 
chase was made by the complainant, with a 
full knowledge of the state of the title. That 
she made no representations to mislead him, 
and that all the facts relating to the land 
and the title were as well known to the com- 
plainant as to herself. That she has not at- 
tempted to coerce the payment of the money, 
but has brought an ejectment and recovered 



judgment against the persons in possession 
under Martin, and had them turned out of 
possession. And that so soon as she could 
ascertain the residence of all the heirs of her 
deceased husband, she caused a bill to b& 
filed against them in the county where th& 
land lies, and obtained a decree of the court 
of common pleas for a title; and that she is 
now ready and willing to make a deed for 
the land, on the payment of the balance of 
the purchase money. It appears that a -part 
of the land was taken possession of by the 
complainant, and that, for some time he re- 
ceived the rents and profits thereof; and 
then declined receiving them, as he did the 
entire possession of the land after the re- 
covery of it under the suit in ejectment. 

The fii'st question which may be considered 
as arising out of the foregoing facts is, wheth- 
er a court of chancery, under all the circum- 
stances of the case, would, at the instance 
of the vendor, decree a specific execution of 
this contract. It is contended that Martirt 
having failed to comply with his contract, 
for the purchase of the land; the estate both 
equitable and legal, on the decease of Car- 
rington, descended to his hehrs; and conse- 
quently the administratrix, who represents 
the personalty only, had no control over the 
contract. This contract was entered into the 
11th October, 1805. The purchase money 
amounted to three thousand five hundred 
and fifty dollars and fifty cents, to be paid 
by Martin as follows: fifty dollars in hand^ 
one thousand dollars the first of May ensu- 
ing, and the balance on or before the first 
May, 1807; the said Carrington, his heirs, 
&c. to retain the title in the land until the 
payment of the purchase money, and then 
he was to convey the land in fee simple by 
special warranty. Should Martin fail in mak- 
ing any one of the payments, Carringtoh, 
his heirs, executors or administrators, had 
the option, at any time thereafter, to annul 
the bargain by giving notice thereof and 
paying into the Bank of Virginia, on account 
of said Martin, his heirs, &c., any sum or 
sums of money without interest, which had 
been paid on the purchase. There is a re- 
ceipt on the agreement for the payment of 
fifty dollars, and \)ne for five hundred dol- 
lars, dated 30th March, 1807. Thirty doUars, 
it seems, were sometime afterwards loaned 
by the vendor to Martin, which was endorsed 
on the contract. Carrington died, on or about 
the 29th October, 1810. 

The principle laid down by the counsel for 
the complainant is correct, that where a con- 
tract for the sale of land is void, or cannot 
be enforced, on account of laches in the ven- 
dee, on the death of the vendor the land de- 
scends to his heirs, and the contract is not 
considered as forming a part of the personal 
estate which goes to the executor or admin- 
istrator. By the contract under considera- 
tion, Carrington, in his lifetime, had the 
power expressly to annul it; as there was a 
failure to make the payment, it seems he did 
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not think proper to exercise the poTver, hut 
nearly two years after the second payment 
hecame due, he received from Maitin five 
hundred dollars in pai-t of it This is con- 
elusive that on the 30th March, 1807, the con- 
tract was considered by Carrington as of 
binding force; and until the day of his de- 
cease he failed to put an end to it in the 
mode provided. His administrati-ix had the 
same power as the deceased in his life time 
to annul the contract, by giving notice and 
repaying the moneys received. This she did 
not do, but on the contrary treated the con- 
tract as if it were in full force; and called 
upon a court of equity to decree a specific 
execution of it When an estate is con- 
ti-acted to be sold, equity considers'it as con- 
verted into personalty. And this is the case, 
although the election to purchase rests mere- 
ly -with the purchaser. 7 Yes. 436. Equity 
considei-s things agreed to be done as per- 
formed. The vendor is viewed as a trustee 
for the purchaser of the estate sold, and the 
purchaser as a trustee of the purchase mon- 
ey for the vendor; consequently the pur- 
chase money goes to the executor or admin- 
istrator of the vendor, and the interest of the 
vendee descends to his heirs. As Carring- 
ton in his life time had given no indication 
of an intention to annul the conti*act, and as 
he had the power to do so, in a mode ex- 
pressly provided; and as he received a part 
of the purchase money, after he had a right 
to put an end to the contract, no doubt can' 
exist that he considered it in full force. If 
in the contract a particular mode is pro- 
vided, by which a party may rescind it, as in 
the present case, by giving notice and repay- 
ing the money received, it can only be done 
in the mode provided. The repayment of 
the money by express agreement, is a con- 
dition precedent to the rescission of the con- 
tract, and must be so considered in equity 
as -well as at law. This step not being taken, 
may be considered as indicating a deteimi- 
nation to enforce the contract, and an ac- 
quiescence in the delay of payment The 
equity of Martin, therefore, was not extin- 
guished at or before the decease of Carring- 
ton. This being the ease, there can be no 
doubt that the purchase money went to the 
administratrix, and formed a part of the as- 
sets in her hands. This view is greatly 
strengthened from the fact, that the heirs 
took no step to annul the contract; nor the 
administratrix, either of whom might have 
done so; but on the contrary, called the aid 
of a court of chancery to enforjee it. 

By the 3rd section of the act of this state, 
"for the execution of real contracts" it is pro- 
vided, "that any person -who has made a 
contract for the sale of land, and dies before 
the completion of it, leaving heirs under the 
age of twenty-one years, his executors or ad- 
ministi-ators being desirous of completing 
such conti-act, for and on behalf of such 
minor children and heirs, may apply to the 
court of common pleas who have power to 
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authorize a conveyance, where the consid- 
eration money has been paid or secured to- 
be paid, to be made in pursuance of the con- 
tract" This statute would seem to give the 
representatives of the personal estate a con- 
trol over contracts for the sale of real prop- 
erty, which authorizes them to enforce such- 
contracts, in all cases, where they may be- 
considered for the advantage of the heirs. 
No application Tvas made under this statute, 
by the defendant, it is presumed; because- 
Martin had not paid, and was believed to bfr 
unable to pay the consideration money. A 
final decree was entered against him for the- 
balance of the purchase money and interest,, 
and on his failing to pay it, within a given 
time, the land was ordered to be sold. A con- 
tract thus sanctioned by a court of chancery^ 
by the administi-atrix of Carrington, and by 
Cax-rington in his life time, cannot be con- 
sidered -or treated as a nullity. Chancery 
has enforced it, and given the heirs the full 
benefit of its provisions. Under the sale di- 
rected by the decree against Martin, the de- 
fendant became the purchaser of the land,, 
for the sum of five thousand four hundred 
and forty dollars and twenty-five cents, as- 
appeai-s from the marshal's deed. "What 
right did the defendant acquire by this pur- 
chase? The equitable interest of Martin, 
was all tha,t could be sold, or that the de- 
fendant under the sale could purchase. The- 
marshal's deed, therefore, could only invest 
her with this equity. 

The defendant prosecuted the suit against 
Martin as the administratrix of her hus- 
band's estate, but the purchase at the sale- 
seems to have been made on her own ac- 
count Being the ti-ustee of her husband's 
estate, I should entertain doubts whether- 
chancery ought to aid a purchase made un- 
der such circumstances. There is no inti- 
mation, however, of any unfairness, and the- 
high character of the party forbids any pre- 
sumption that she did not intend to act iua 
good faith. 

It appears that in November, 1823, the de- 
fendant filed a bill in the court of common 
pleas for Clinton county, setting forth the- 
contract with Martin, the proceedings under 
it, the sale of the land by the marshal, and' 
her purchase of it She also stated that the- 
purchase money had been paid to the heii-a 
and she prayed that a decree investing her 
with a title might be made. As the defend- 
ants -were non-residents, and one of them a 
minor, noticfe was given as the statute re- 
quires. A decree pro confesso vs^as obtained- 
at a subsequent term. 

It is a principle well settled in chancery,. 
that where a person purchases a title, known' 
to be aef ective by him, at the time, he shall' 
not afterwards object to it, on account of 
such defect Where a purchaser under a de- 
cree objected to a specific execution of the- 
contract, because a part of the defendants^ 
being minors, might open the decree after 
they became of age, and perhaps set it aside^ 
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it was mled not to be a valid objection, as 
the purchaser was bound to know the cir- 
cumstances under which the decree was ren- 
dered. And it is contended that the com- 
plainant purchased with a full knowledge 
of the defendant's title, and that he cannot 
therefore avail himself of the objections urg- 
ed against it. He must be presumed to 
have been acquainted, at least to some ex- 
tent, with the nature of the title which the 
defendant acquired by the purchase under 
the decree against Mai-tin, as in the contract 
there is an express reference to it. But it 
would be, perhaps, in the absence of proof, 
cariying the presumption too far to say, that 
he was bound to know the full legal import 
of that title. As a high price was to be 
paid for the land, it is not to be presumed 
that the complainant considered himself as 
purchasing a mere equity. Nor does such a 
■construction seem to have been giv^n to the 
contract by the defendant. The agent of the 
defendant who made a verbal -arrangement 
with the complainant respecting the land, 
states that he did not consider the defend- 
ant as having the legal title, though it does 
not appear that his impressions were com- 
municated to the complainant From the 
sum advanced by the complainant to defray 
expenses of suits, prosecuted by the defend- 
ant to perfect the title, it appears that when 
the defects in the title were known to him, 
he took no step to disaffirm the contract, but 
aided the defendant in her efforts to remove 
the objections to it. It has been decided 
where a defect in a title becomes known to a 
vendee during a treaty for the purchase, al- 
though he was ignorant of it before, yet, if 
afterwards he continues the treaty, he shall 
not, on account of such defect, disaffirm the 
contract and recover his deposit The same 
principle would have a strong application to 
the complainant if, after he was fully ap- 
prised of the objections to the title, he exer- 
cised acts of ownership over the land by the 
receipt of rents, and advanced money to de- 
fendant to assist her in procuring a good 
title. These facts would evince a deter- 
mination, it would seem, to waive any ad- 
vantage which a defect in the title might 
give him, and to abide by the contract 
They were ceilainly calculated to make this 
impression on the vendor. By the contract 
there was no time fixed when the convey- 
ance should be executed. The defendant 
agreed to "sell and convey" the land to com- 
plainant, and he agreed to make oertain pay- 
ments. Under this contract the defendant 
is not bound to make the conveyance until 
the purchase money be paid. 

On the 1st January, 1819, the second in- 
stalment of three thousand five hundred and 
fifty dollars and fifty cents was due, and on 
the first of the succeeding January, the bal- 
ance became payable. Neither of these pay- 
ments has been made. 

Although there is a great want of cer- 
tainty as to time, in the facts proved, yet 



from their connection it is to be inferred, 
that no step was taJcen by complainant 
evincive of a disposition to rescind the con- 
tract, on account of the defects in the title, 
until a considerable time after the last in- 
stalment of the purchase money became due. 
At what time he abandoned the possession 
of a part of the land, which he admitted to 
one of the witnesses he had enjoyed, does 
not appear. He refused the possession when 
it was tendered to him, after the suits in 
ejectment had been decided. From the na- 
ture of the contract and the circumstances 
connected with it, it does not appear, if the 
vendor now claimed a specific performance 
of it, that the delay in making the convey- 
ance could be urged as an objection by the 
complainant. He has neglected to fix the 
time himself, by paying the purchase money, 
or offering to pay it. Until this was done 
the vendor was not bound to convey. 'But 
the complainant has not only failed to make 
payment, but he has done several affii-ma- 
tive acts, which showed an acquiescence in 
the course taken by the vendor to clear the 
title. 

But there are still two objections to be con- 
sidered against the right of the vendor, to a 
specific execution' of the conti-act First, the 
great change in the value of the land. Sec- 
ond, the defect which remains in the title. 
Although modern decisions in England seem 
to consider a performance as to time, with 
more strictness than former decisions, still 
it is admitted that time is of far less ira- 
poi-tance than a change in the circumstances 
of the parties, or in the value of the property 
embraced by the contract Where the prop- 
erty has not materially changed in value, and 
the circumstances of the parties in relation to 
it remain substantially as they were when 
the contract was made or was to have been 
performed, time is seldom considered ma- 
terial. But when a specific execution of the 
contract will give the purchaser the property, 
greatly deteriorated from the value it bore 
when he should have received it, it would be 
unjust to compel him to receive it Chancery 
will never interpose its powers under such 
circumstances, to carry the contract into ef- 
fect 

But it may be said that in the ease under 
consideration, no time being fixed for the con- 
veyance, the complainant should have fixed 
the time by the payment or tender of the 
purchase money, and not having done either, 
he ought not to be permitted to take advan- 
tage of his Qwn negligence. That by failing 
to place himself in an attitude to demand a 
title from the vendor, he has acquiesced in 
the delay and justly incurred the risk of the 
rise or fall of the land. There is undoubted- 
ly great force in this suggestion, and it is 
difficult to obviate the objection it presents. 
McKay, it is alleged, made this purchase for 
purposes of speculation; at least that he 
bought under the hope of selling without 
much delay, at a profit The purchase and 
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sale of lands, it is known were made exten- 
sively some years ago, by many persons in 
this state and elsewhere. And I do not Imow 
any objection to this business, which does 
not equally apply to the buying and selling 
of any other description of property. Iiand 
is a fair object of traflic, as well as personal 
property. 

Chancery will not aid what may be called 
a speculating contract, but a fair purchase 
of land with a view of again disposing of it, 
at an advance, does not come within the ob- 
jection. The object with which any descrip- 
tion of property is purchased being lawful, 
may be considered by a court of chancery. 
The purchase of a reversionary interest^ it 
has been decided, makes time a material part 
of the contract. So where an estate is sold 
to pay ofiE an incumbrance bearing a higher 
rate of interest than the vendor is entitled to 
receive. And it may well be said that time 
is of the essence of the conti-act, where the 
vendor has purchased to sell. But to this 
consideration is opposed the fact that McKay 
has not entitled himself to the conveyance. 
It may, however, be fairly presumed, that 
the embarrassments of the iitle, and his fail- 
ure to obtain possession of the land for a 
number of years essentially injured his in- 
terests by preventing a sale of it. Though 
he had but the equitable title, still if that 
title had been accompanied by possession, it 
is probable he might have sold the land, if 
not at an advance, at least so as to indemnify 
himself. But the purchasers under Martin 
retained the possession some seven or eight 
years after the purchase of McKay, and until 
they were removed by legal process. Before 
this was accomplished, and a full possession 
of the land tendered, it had become less val- 
uable by nearly fifty per cent, than it was 
when the purchase was made. Although it 
may be said, therefore, that the vendor was 
not bound to make the conveyance until the 
purchase money was paid; yet from the man- 
ifest object of McKay in purchasing, the full 
possession of the land was essential to his 
interests. This he failed to obtain and the 
consequences have been extremely injurious 
to him. This fact, taken in connection with 
the defect in the title under the decree in 
Clinton county, is sufficient to refuse a speci- 
fic performance in behalf of the vendor. There 
is one infant defendant against whom the 
decree was entered, who may open it up, and 
perhaps, as it regards his interests, reverse 
it when he shall become of age. This, it has 
often been ruled, constitutes a fatal objection 
to a title, in a court of chancery, except by 
purchasei"s xmder the decree. But, if a court 
of chancery would not, under the circumstan- 
ces of this case, at the instance of the ven- 
dor, decree a specific performance of the con- 
tract, still it does not necessarily follow that 
on the application of the vendee the contract 
will be cancelled. The cases are numerous 
where both parties having been grossly neg- 
ligent in the performance of the contract, 



have' been refused the aid of a court of chan- 
cery and left to their legal remedies. 

The remaining questions for consideration 
are, whether under the facts of the case the 
complainant is entitled to the interposition 
of a court of chancery, and if so, what relief 
can be given him. It is a rule in chancery 
that he who claims its interposition, must 
not only show himself entitled to it by the 
fairness of the eonti-act, but also, by having 
done on his part what in equity be was bound 
to do. In this case it is contended— that the 
relief sought is at law and not in chancery; 
and that if chancery take jurisdiction, the re- 
lief to the extent prayed for cannot be given. 
Where the vendor of land has no title, or a 
defective title, and there are outstanding 
notes or bonds given for the purchase money, 
which may be assigned, chancery will take 
jurisdiction of the case and order the notes 
or bonds to be delivered up and cancelled. 
In such a case the remedy at law is inade- 
quate, because the vendor may delay the com- 
mencement of an action for the purchase 
money at his pleasure, and if the obligations 
were assigned without notice, they being ne- 
gotiable, a failure of consideration could not 
be set up against the assignee. No reference 
to authority need be made to sustain this 
position. It involves the exercise of a power 
which exclusively belongs to a court of chan- 
cery, and which has been exercised on nu- 
merous occasions. 

But the question arises, whether the powers 
of a court of equity can be extended, beyond 
that of rescinding ,the contract The dam- 
ages to which the vendor, by his failure, has 
subjected himself, it is insisted must be as- 
certained in a court of law. In the case of 
Denton v. Stewart [1 Cox, Ch. 258]; 1 Fonbl. 
Eq. 44, note 2, Lord Kenyon, master of the 
rolls, sitting for the chancellor, directed the 
master to enquire what damages the plain- 
tiff had sustained by the defendant's not per- 
forming his agreement, of Tvhich a specific 
performance was prayed by the bill, but 
which could not be decreed; the defendant 
having by sale of the estate put it out of 
his power to perform his agreement with 
the plaintiff. On the authority of this de- 
cision was the ease of Greenaway v. Adams 
decided, in 12 Ves. 395. In that case the 
master of the rolls observes: "The party in- 
jured by the non-performance of a contract 
has the choice to revert either to a court of 
law for damages, or to a court of equity for 
a specific performance. If the court does not 
think fit to decree a specific performance, or 
finds that the contract cannot be specifically 
performed, either way he should have thought 
there was equally an end of its jurisdiction; for 
in the one case the court does not see reason to 
exercise the jurisdiction; in the other the court 
finds no cause for the exercise of it How- 
ever, the case of Denton v. Stewart is a de- 
cision in point against that proposition." In 
the case of Gwillim v. Stone, 14 Ves. 128, 
which was a bill to have a contract delivered 
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up, on the ground of the defective title of 
the defendant, and for compensation for the 
injury to the plaintifE by the failure of the 
eonti'act, the decree was made for delivering 
up the contract without prejudice to an ac- 
tion, instead of an enquiry before the mas- 
ter. In this case the master of the rolls ob- 
serves, that in the case of Denton v. Stewart, 
and Greenaway v. Adams, above cited, the 
object of the bill was a specific performance; 
and in the latter he had some doubt upon the 
principle. This bill, he stated, is of a differ- 
ent nature, asserting from the first that the 
defendant cannot make a good title. It is 
more proper for an action. The equitable re- 
lief is obtained by a decree for the delivering 
up the instrument. The bill in the case of 
Todd V. Gee, 17 Yes. 275, prayed for the 
specific performance of an agreement for the 
sale of an estate to the plaintiff by the de- 
fendant; or if the defendant cannot perfomi 
it, that the plaintiff may receive satisfaction 
for the damages and injury sustained by the 
non-performance. And the lord chancellor ob- 
serves in the ease, "that he should be inclined 
to support the whole course of previous au- 
thority against Denton v. Stewart, not be- 
ing aware that the court would give relief in 
the shape of damages, which is very different 
from giving compensation out of the pur- 
chase money. That court, he states, except 
under very particular circumstances, as these 
may be^ upon a bill for the specific perform- 
ance of a contract to direct an issue or a 
reference to the master to ascertain the dam- 
ages. That is purely at law. It has no re- 
semblance to compensation." Upon an ad- 
journment of this case, the lord chancellor 
again observes, "that his opinion on the three 
cases cited (Denton v. Stewart, Greenaway 
V. Adams, and Gwillim v. Stone) was con- 
firmed by reflection; that, excepting any spe- 
cial cases, it is not the course of proceeding 
in equity, to file a bill for a specific perform- 
ance of an agreement, praying in the alterna- 
tive, if it cannot be performed, an issue or an 
enquiry before the master with a view to 
damages. The plaintiff must take that rem- 
edy, if he choose it, at law generally, though 
not universally. In Denton v. Stewart, the 
defendant had it in his power to perform the 
agi'eement, and put it out of his power pend- 
ing the suit The case, if it is not to be sup- 
ported on that distinction, is not according 
to the principles of the court." 

From these authorities, it appears that the 
decision in the case of Denton v. Stewart has 
been overruled, or at least has been consid- 
ered as turning on the peculiar circumstances 
of the case. The circumstance of the ven- 
dor having conveyed the title dm-ing the pen- 
dency of the suit, seems to be considered as 
the principal ground on which damages were 
decreed. The decision in that case cannot 
derive much support from the case of Green- 
away V. Adams, for the master of the rolls 
seems to have yielded to the authority of the 
former case contrary to his own convictions, 



without adverting to the circumstances of the 
case, as stated afterwards in the case of Todd 
V. Gee. The objection to a decree for dam- 
ages seems to be considered fi'om the above 
authorities as stronger where a rescission of the 
contract is asked, than where a specific execu- 
tion of it is prayed and damages in the event 
of the vendor not being able to make a good; 
title. But in either ease, by the authorities- 
cited, except under peculiar ch'cumstanees,. 
damages will not be decreed. In a bill for a 
specific performance, if the vendor be not able- 
to make a conveyance for the entire estate- 
sold, the purchaser may insist for the specific- 
thing, so far as the right of the vendor ex- 
tends, and compensation out of the purchase 
money for any embarrassment of the title or 
deficiency in the number of acres sold. If in 
such a case, however, the whole of the pur- 
chase money has been paid, it is difficult to 
distinguish it in principle from a ease where- 
the rescission of the contract is prayed. In the- 
one case one half of the land is deficient and 
a decree is entered for the one half, and the- 
return of the purchase money paid with in- 
terest for the other half. In the other case- 
the vendor having no title to the land, the 
whole of the purchase money paid is decreed 
with interest. If in the one case it may be- 
said that chancery acquires jurisdiction by de- 
creeing a specific execution of the contract in 
part and consequently may put an end to 
the matter in controversy by doing full justice- 
between the parties; may it not be said in 
the other, that jurisdiction is equally acquired, 
by the court where there are outstanding ne- 
gotiable notes or bonds given f*or the pur- 
chase money, which if assigned may be en- 
forced against the vendee, and which should, 
therefoi-e be delivered up and cancelled. 

In the ease of Law v. Pratt, 9 Cranch [13- 
U. S.] 469, the court observe that "to obtain 
a specific performance is no object of Law's- 
bill, it is incumbent on the opposite party 
therefore, to show some groimd of right to 
force such a decree upon him. But consider- 
ing as we do that Law is not hi default there 
can be no reason to decree a specific perform- 
ance, when every thing shows that it would 
be productive of nothing but loss. Besides,, 
a specific performance, such as would answer 
the ends of justice between these parties, has 
now become impossible. An issue quantum 
damnifieatus it is certainly competent for this 
court to order in this case, but it is not con- 
sistent with the equity practice to order it In, 
any case, in which the court can lay hold of" 
a simple equitable and precise rule to ascer- 
tain the amount which it ought to decree." 
The court in that case decreed that the de- 
fendant should refund, for the deficient lots 
at the rate of the purchase. In a subsequent 
case between Dunlap v. Hepburn, 1 Wheat. 
[14 U. S.] 197, the court say: "There are- 
many cases in which a court of equity, al- 
though it would not decree a specific perform- 
ance, will yet refuse to order a contract to be 
cancelled. The inability of the vendor to- 
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make a good title at tlie tune the decree is 
-to be pronounced, furnishes a very good rea- 
son for excluding him from relief in a court 
■of equity; and yet it does not follow tbiat the 
<-ourt will for this reason merely, set aside 
the contract. Generally speaking a court of 
law is competent to afford an adequate rem- 
edy to either pai-ty, for a breach of the con- 
ti-act by the other, from whatever cause it 
may have proceeded; and wheneveir this^ is 
the case a resort to a court of equity is im- 
proper. But If the contract ought not in con- 
science to bind one of the parties, as if he had 
iicted under a mistake, or was imposed upon 
by the other party, or the like, a court of eq- 
uity will interpose and afford a relief which 
a court of law cannot, by setting aside the 
contract; and having thus obtained jui-isdic- 
tion of the principal question, that court will 
proceed to make such o.ther decree as the Jus- 
tice and equity of the case may require." 

In the case under consideration, the second 
instalment became due the 1st January, 1819, 
and the third the 1st January, 1S20, Nei- 
ther of these instalments were paid by the 
<;omplainant, but he filed his bill the 13th 
April, 1823, for a rescission of the contract. 
Has he by a failure to pay these instalments 
"been guilty of such negligence as to prevent 
the interposition of a couii: of chancery in his 
'Taehalf, Did equity require that he should 
part with his money before he, obtained pos- 
session of the land agreeably to conti-act, 
when it was apparent the vendor could not 
make him a title, 'the fii'st default seems 
to have been with the vendor, in not putting 
the complainant into possession of the land. 
Had the complainant called upon the vendor 
for a specific execution of the contract, it 
would have been essential for him to have 
paid, or offered to pay the whole of the pur- 
■chase money; but as he goes for a rescission 
•of the contract, on account of a defect of title 
5n the vendor, connected with other circum- 
stances, a payment of the purchase money 
was unnecessary. To have paid the balance 
■of the purchase money could not have 
strengthened the equity of the complainant. 
Chancery requires no act to be done in vain: 
it therefore could not require the payment of 
the purchase money in this case, after the de- 
fects in the title had become fully known to 
the complainant More than two years were 
suffered to elapse from the time the second 
instalment became due to the filing of this 
bill. Was it incumbent on the complainant 
rto give notice to the vendor, of his determina- 
tion to rescind the contract so soon as he 
discovered the defect in the title. In ordi- 
nary cases this might be necessary, but in 
this case the possession in part of the land 
was given to the complainant and he, no 
■doubt, entertained the hope that the entire 
possession would soon be relinquished to him. 
And under this expectation he seems to have 
^ven time to the vendor to clear the title. 
This bill was filed in April, 1821, and it was 
■not until November that the vendor took the 
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first step to perfect her title by filing a bill 
against the heirs of her deceased husband. 
In August, 1824, a decree was obtained hi her 
behalf. Whether this bill embraced the 
whole of the heirs or not is left to conjecture; 
the only evidence of tlie fact seems to be 
that they were called the heirs of Edward 
Carrington, deceased, in the bill. A decree 
pro confesso was entered against them, one 
of them being a minor, for whom a guardian 
ad litem was appointed. 

As before remarked, the court do not con- 
sider the vendor in an attitude to demand a 
specific performance of the agreement. The 
delay, the failure to give possession, the 
change in the value of the property, and the 
intrinsic defect in the title, are insuperable 
objections to such a demand. And these con- 
siderations, together with the fact that the 
notes for the balance of the consideration, are 
outstanding, and being negotiable may be as- 
signed, constitute a ground, as we think, for 
the equitable interposition of this court. And 
taking jm'isdiction of the case on these 
grovmds, the court will not stop short of set- 
tling the matter in controversy. They will 
decree a rescission of the contract, that the 
outstanding notes be delivered up and can- 
celled, and that the money paid on the pur- 
chase be repaid with interest. This appears 
to be within the spirit of the decisions cited 
from Cranch and Wheaton, and it cannot be 
considered in opposition to the English adju- 
dications referred to, \mless it be supposed 
that there are no particular circumstances 
to vary this ease from that of Todd v. Gee, 
in 17 Ves- 275. The outstandhig negotiable 
notes, and the great change in the value of 
the land, are believed to bring this case with- 
in the Enghsh decisions. To rescind the con- 
tract and send the complainant to a court of 
law to recover back the money paid, would 
seem to be unnecessary, as the rule of dam- 
ages, the money paid with interest, is the 
same at law as in equity. There is here then 
a certain and unvarying rule for the ascer- 
tainment of damages, and they can as well 
be ascertained by the coxtxt as by a jury. But 
the court will go no further in this case. 
They will not decree a payment of the mon- 
ey alleged by the complainant to have been 
expended by him, at the instance of the ven- 
dor, in the prosecution of certain suits to per- 
fect the title. There is no evidence of the 
amount of money thus expended, and if there 
were, the complainant could resort to his le- 
gal remedy. This money is not alleged to 
have been advanced as a part of the purchase 
money. It may have been advanced under 
an agreement which is only properly exam- 
inable at law. At all events there are no 
special circumstances made known which 
connect this expenditure with the original 
contract, so as to bring it within the jurisdic- 
tion of the court. Nor will the court order 
the land to be sold io satisfy the amount de- 
creed to be repaid. There is no allegation 
that the vendor is in doubtful circumstances. 
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or that the decree will BOt be complied with, 
or may not be satisfied in the oi-dinary mode. 
The costs of the suit to be paid by the de- 
fendant 



Case No. 8,84S. 

MACKAY V. CENTRAL R. R. OF NEW 
JERSEY. 
[See 4 Fed. 617.] 



Case No. 8,843. 

MACKAY T. EASTON. 
[2 Dill. 41; 1 16 Int. Rev. Rec. 173.1 

Circuit Court, E. D. Missouri. Sept. Term, 
1872.2 
Laud Grants — Missouri — New Madrid Loca- 
tions— Ejectment — Vat.tuitt of Patent. 

1. A patent issued in 1827, pursuant to a 
New Madrid certificate or warrant, under which 
both parties elairaed title, and pursuant to the re- 
quirements of acts of congress is valid, and pos- 
session by the defendant under the patent for ten 
years was lield to entitle him to a verdict in an 
ejectment against him.2 

2. The ease distinguished from Easton v. Sales- 
bury, 23 Mo. 100, same case in error, 23 How. 
[64 U. S.] 426, where the patent of 1827 was 
decided to be void-^ 

3. Acts of congre&s pertaining to the New Mad- 
rid locations referred to by Treat, J. 

This was an action of ejectment to recover 
possession of certain land situated in the city 
of St. Louis, forming part of a tract which 
was located under New Madrid certificate No. 
159, dated November 16, 1816, in favor of 
James Smith, upon which a patent was is- 
sued May 28, 1827, to said Smith or his legal 
representatives. Smith, on July 9, 18j.j., had 
had confirmed to him by the commissionei's 
for the adjustment of titles to land in the 
teiTitory of Missouri, certain lots of land in 
New Madrid county, which lots were after- 
wards, and while still owned by him, mate- 
rially injured by earthquakes; whereupon, 
by yirtue of the act of congress approved 
February 17, 1815 [3 Stat. 211], malting pro- 
visions for the relief of sufferers by the New 
Madrid eaiibquakes, the certificate aforesaid 
was issued in the name of James Smith, and 
upon this certificate the patent above men- 
tioned was issued to Smith or his legal rep- 
resentatives. Both parties in this action 
claimed under the James Smith in whose 
name the certificate of location was issued. 
Plaintiff [George R. Mackay] claiming under 
a title bond by Smith to Andrew P. Gillespie, 
dated April 14, 1816, and under a deed by 
Smith to Gillespie, executed of date March 
5, 1819, pursuant to the covenant to convey 
contained in such bond. Gillespie, in 1846, 
conveyed to "William W. Gift, who conveyed 
to plaintifC. Defendant [Alton R. Easton] 
claimed under a deed dated October 22, 1816, 
by James Smith to Rufus Easton, who, on 
June 28, 1826, conveyed to William Russell, 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 19 Wall. (86 U. S.) 619.] 



from whom the title passed through various 
intei*mediate holders to defendant The case 
was tried before a jury. 

D, T. Jewett and John P. Darby, for plain- 
tiff. 

Charles Gibson, E. Casselbury, and William 
B. Thompson, for defendant. 

Before MILLER, Circuit Justice, and 
TREAT, District Judge. 

THE COURT, through TREAT, District 
Judge, instructed the jury that the patent of 
1827, above refen'ed to, was valid, and that 
the only point for their determination was 
whether the defendant had been in posses- 
sion, under the patent, for ten years prior to 
the bringing of the suit, and that if they 
were satisfied that possession for that period 
had been proved, they .would find for the de- 
fendant. The jury accordingly returned a 
verdict for defendant [In view of former 
decisions, the most striking feature of the 
case was the ruling of the court that the 
patent of 1827 was valid, that being the 
point upon which the case eventually turn- 
ed.] » It may be obsei-ved that the same 
patent has been decided to be void in the case 
of Easton v. Salesbury, tried in the St. Louis 
court of common pleas, in 1855, before his 
honor, Judge Treat (one of the judges who 
sat on the trial of the present case), a deci- 
sion which was firet affirmed by the supreme 
court of Missouri (23 Mo. 100), and after- 
wards, on writ of eri'o'r, by the supreme 
court of the United States. 21 How, [62 U. 
S.] 426. Conflicting as the decision in Easton 
V. Salesbury, and that in the present case 
may appear, such conflict arises, not from a 
different interpretation of the law, but from 
the fact that in the former case there was 
wanting a link which in the present case has 
been supplied. In order rightly to under- 
stand the precise nature of this link, and the 
ruling of the court, an acquaintance with the 
acts of congress pertaining to the xNew Mad- 
rid locations is necessary. This was stated 
by Treat, J., as follows: "By the act of con- 
gress above referred to, approved February 
17, 1815, any persons owning lands in New 
Madrid county, and whose lands had been 
materially injured by earthquakes, were au- 
thorized, subject to the limitations and re- 
strictions therein mentioned, to 'locate the 
like quantity of land on any of the public 
lands in the tea-ritory of Missouii, the sale of 
which was then authorized by law.' This 
act made it the duty of the recorder of land 
titles for that tenitory, upon proof of the 
title of any such person to the benefits of the 
act, to issue a certificate that such person 
was so entitled. Upon such certificate be- 
ing issued, location was to be made, on 
claimant's application, by the deputy sur- 
veyor of the territory, who was required to 
survey, the same and return a plat of such 
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location to the recorder, Tvltli a Botice desig- 
nating tract located, etc., wMch notice and 
plat were to be recorded in said recorder's 
office, wliose duty it then was to transmit to 
the commissioner of the genei-al land office a 
report of the claims allowed and the loca- 
tions made, delivering to the party a certifi- 
cate of the circumstances and of his being en- 
titled to a patent. This certificate was requir- 
ed to be filed with the recorder within twelve 
months from its date, and thereupon the re- 
corder was to issue another certificate, which, 
being transmitted to said commissioner, enti- 
tled the party to a patent Following this 
act and curative thereof in respect to the 
mode of survey, was another act, approved 
April 26, 1822 [3 Stat 668], which, inter alia, 
px'ovided that all warrants issued under the 
act of 1815, should be located within one year 
after the passage of the amendatory act. 
that is, within one year after April 26, 1822, 
otherwise they should be null and void. 
Now, in the case of Easton v. Salesbury, 
where the controversy was between the title 
under the same New Madrid certificate No. 
159, and a Spanish concession, but in which 
the validity of the patent to James Smith of 
May 28, 1827, above mentioned, was involved, 
that patent was successively adjudged. by the 
three courts through which the case passed 
to be not only voidable, but absolutely void, 
ab initio, the waixant, according to the 
proofs in that case, not having been located 
witliin one year from April 26, 1822, as re- 
quired by the act of that date. But in the 
present case the proofs showed that the war- 
rant was located on February 2G, 1823, thus 
establishing the fact of the location within 
the year limited by the statute of 1822, and 
thereby supplying the link that was missing 
in Easton v. Salesbury. This patent having 
been thus issued pursuant to the certificate 
or warrant under which both parties claimed 
title, and pursuant to the terms and limita- 
tions of the acts of congress, was therefore 
valid, and possession by the defendam; un- 
der the patent, for ten years before the suit 
was brought, having been proved, it only re- 
mained for the jury to find for the defend- 
ant" 
Judgment accordingly. 

[A writ of error was sued out from the su- 
preme court, where the 5nd{rment of this court 
was affirmed. 19 Wall. (86 U. S.) 619-] 



Case 3Sro. 8,844. 

McKAY V. GARCIA. 

[6 Ben. 556.] i 

District Court. S. D. New York. June, 1873. 

Suit against Foreigs Cossol — Piuctice— An- 
jtEST— Applicability of the New Yokk Code 
— Pendency of Anotheu Suit for the Same 
Cause of Action. 

1. An action of debt was brought against a 
foreign consul, for money received in a fiduciary 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



capacity. The defendant, being arrested, moved 
on afiidavits to vacate the arrest: HeM, that, un- 
der the act of February 28, 1889 (5 Stat 321), 
in connection with the act of January 14, 1841 
(Id. 410), and the 179th section of the New York 
Code of Procedure, the defendant was liable to 
arrest in the action. 

2. Under the 5th section of the act of June 1, 
1872 (17 Stat 197), the plaintiff had the right 
under the 205th section of that Code, to oppose 
the defendant's affidavits by affidavits in addition 
to those on which the arrest was granted. 

3. The pendency of another action in a state 
court against ihe defendant for the same cause of 
action was of no importance, as the state court 
had no jurisdiction of an action against a con- 
sul, and would be no defence if the defendant 
were not such. 

4. The motion to discharge the defendant must 
be denied. 

[This was an action at law by Nathaniel 
McKay against Edwin O. B. Garcia.] 

William Tracy, for the motion. 
William Bkiikie and Menitt E. Sawyer, op- 
posed. 



BIjATOHFOBD, District Judge. This is an 
action for a debt. By the act of February 
28, 1839 (5 Stat 321), in connection with the 
act of JanuaiT 14, 1841 (Id. 410), imprison- 
ment for debt is allowed, on process issuing 
out of a court of the United States, where, 
by the laws of the state, imprisonment for 
debt shall be allowed, the conditions and re- 
strictions prescribed by the state being ap- 
plicable to the process issuing out of the court 
of the United States. The act of 1839 pro- 
vides that "the same proceedings shall be- 
had" in the court of the United States "as are 
adopted in the courts of such state." 

The 179th section of the Code of Procedure 
of New York provides for the arrest and im- 
prisonment of a defendant in an action for 
money received in a fiduciaiy capacity. This 
is such an action. 

This being an action at law, the practice 
in it must, under the 5th section of the act 
of June 1, 1872 (17 Stat 197), conform, as 
near as may be, to the practice now existing 
in a like cause in the courts of record of the 
state of New York. 

The defendant having moved, on affidavits 
on his part, to substantially vacate the order 
to hold to bail, the plaintiff has a right, under 
the provisions of section 205 of the Code of 
Procedure of New York, to oppose such mo- 
tion on new and further affidavits and proofs, 
in addition to those on which the order to 
hold to bail was made. 

The pendency of a former suit against the 
defendant in a state court for the same cause 
of action, is of no importance, for such state 
court was and is without jurisdiction of the 
suit, as the defendant was and is a foreign 
consul. But if he were not, the weight of 
authority is that the fact of the pendency 
of such suit in the state court would be of 
no efifect on this suit. Loring v. Marsh [Case 
No. 8,514]. 
The cause of action here is one which was 
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:assigiia'ble. On all the afladavits and papers 
■on both sides, I am of opinion that the order 
to hold to b^ would have been properly 
-grantable in the first instance. If so, it 
must be upheld- The motion to vacate the 
•order to hold to bail and to discharge the 
-defendant from bail to the marshal on his 
ifiling common bail, is denied. 



Case "No, 8,845. 

McKAY et al. v. HILL. 

[1 Hask. 270.] i 

Circuit Court, D. Maine. Sept., 1870. 

■Corporations — Stockholders — Capital With- 
drawn — LiABiLiTr — Limitation — Dividends 
not Earned — Notes Given Therefor — Stat- 
ute. 

1. The withdrawal of any portion of the capi- 
tal by a stockholder in a corporation, renders 
"him liable under Rev. St. Me. 1857, c. 46, § 24, 
for the corporate debts contracted since June 1, 
1857, to the amount of capital so withdrawn. 

2. To construe :. statute, effect should be giv- 
^n to each part of the enactment if possible, that 
•tie whole statute may have meaning. 

3. The limitation of a year, in the above stat- 
ute, does not apply to an action for a corporate 
-debt, contracted after June 1, 1857, against 
•a stockholder for havmg withdrawn capital from 
the coi^joration. 

4. The surrender by s stockholder of his shares 
4n a corporation and his receiving in exchange 
therefor the stock of another corporation, that he 
originally paid for his shares, operates as a with- 
<lrawal of capital. 

5. So does the receipt of dividends not earned. 

6. So does the surrender of shares in exchange 
-for corporate notes that are subsequently paid. 

7. Notes of a corporation, given in payment 
•of dividends declared but not earned, are void in 
the hands of the stockholder receiving them. 

Case; by [Nathaniel McKay and others] 
-creditors of an insurance company, against a 
istockholder [William HUl], charged mth 
having withdrawn the capital of the corpora- 
tion, and thereby under Kev. St. Me. 1857, 
-c 46, § 24, become liable for corporate debts. 
"The case was tried upon the general issue 
"before the court without a jury, the parties 
having given the usual stipulation. 

William L. Putnam, for plaintiffs. 
Josiah H. Dnimmond, for defendant 

Before SHEPLEY, Circuit Judge, and 
3P0X, District Judge. 

FOX, District Judge. On the 14th day of 
March, 1866, the plaintiffs procured from the 
Piscataqua Fire and Marine Insurance Com- 
pany, a corporation under the laws of this 
«tate, having its place of business in the 
■county of York, a policy of insurance for 
the sum of §2,500, upon the steamer Gen. 
Hooker for one year, against the usual marine 
Tisks. Within the year the steamer was lost, 
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and here reprinted by permission.] 



and at the September term, 1867, of this 
court, the plaintiffs recovered against that 
company upon its policy a Judgment for 
$2,703.33 debt and ?45.33 costs of suit. Up- 
on this judgment, execution issued , October 
31st, 1867. December 4th, 1867, the marshal 
of the district made return thereon, that he 
had made diligent search for property of the 
defendants with which to satisfy the execu- 
tion in whole or in part and was unable to 
find any, and so for want thereof he returned 
the execution wholly unsatisfied. On the 2d 
of January, 1868, he made a further return, 
that on the 6th of December he had exhibited 
the execution to William Hill, one of the 
stockholders of said Piscataqua Fire and 
Marine Insurance Company, and requested 
him to show attachable property of the cor- 
poration to satisfy the execution, to which 
Hill replied, he had not any property of said 
corporation in his hands. On the 6th of De- 
cember the marshal also served on the de- 
fendant a written notice from the plaintiffs, 
requesting him to show to the officer holding 
such execution attachable property of the 
company to satisfy the same, to which de- 
fendant replied as before. Thereupon the 
plaintiffs, on the 31st day of January, 1863, 
commenced the present suit against Hill, 
claiming to recover of him as a stockholder 
in the insurance company by reason of his 
withdrawal of a portion of the capital stock 
of the corporation. The case is submitted to 
the court under the provisions of the act of 
congress by written stipulation of the par- 
ties, without the intervention of q, juiy. 

The first question which is presented for 
decision is, whether a stockholder in an in- 
surance company, who withdraws a portion 
of the capital of the company, is thereby 
made liable to a law suit in behalf of the 
creditor of the company, for debts contracted 
after June 1st, 1857, the defendant contend- 
ing that such liability no longer exists under 
any of the provisions of the laws of Maine. 
Tiie 24th section of chapter 46 of the Revised 
Statutes of Maine declares that, 'the stock- 
holders of all corporations created by the leg- 
islature after February 16th, 1836, excepting 
banking corporations, unless it is otherwise 
specified in their charter, or by any general 
law of the state, shall be liable for the debts 
of the corporation contracted during their 
ownership of such stock, prior to the first 
day of June, 1857, in case of deficiency of 
attachable corporate property, to the amount 
of their stock and no more; and such liabil- 
ity shall continue, notwithstanding any sub- 
sequent transfer of such stock, one year after 
such transfer is recorded on the corporation 
books; but no stockholder whose stock has 
been fully paid in, and no part of the prin- 
cipal has been withdrawn, shall be so liable 
on debts contracted after said first day of 
June; but in the latter case, when an officer 
certifies on an execution against a corpora- 
tion, that he cannot find coi-porate property 
to satisfy it, each stockholder's stock and in- 
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terest iu stock, may be seized and sold there- 
on as on execution against liim; and lie may 
recover of the eorpoiution the value of the 
stock or interest so taken, &c." 

Section 25 of the same chapter as amended, 
4iuthoi*izes a plaintiff, at any time within sis: 
months after the return of an execution 
against a coiporation recovered on a debt for 
■which any stockholder is liable under the 
preceding section, unsatisfied in whole or in 
part for want of attachable property of the 
corporation, to demand of any stockholder of 
such corporation to disclose and show attach- 
able property of the corporation, sufficient to 
satisfy the execution; and by section 26 such 
creditor, after demand, may have an action 
of the case against such stockholder to I'e- 
cover of him individually the amount of his 
execution and costs, or the deficiency there- 
of, not exceeding the amount for which such 
stockholder is liable by section 24; such ac- 
tion to be commenced within six months 
after judgment recovered against the corpo- 
ration. 

The rights of these parties therefore de- 
pend on the true construction of section 24 
•of chapter 4G of the Revised Statutes. This 
section in the first place declares that "stock- 
holders of all corporations created, &c., shall 
be liable for debts of the corporation, contract- 
ed during their ownership of such stock prior 
to the fii-st day of June, 1857, in case of defi- 
ciency of attachable corporate property to 
the amount of their stock and no mote; 
* * * but no stockholder, whose stock has 
been fully paid in and no part of the prin- 
cipal has been withdrawn, shall be so liable 
for debts contracted after said first day of 
June," Upon this language, the argument 
of the learned counsel of the defendant is, 
that but one class of liabilities is affirmative- 
ly and positively declared, viz: for debts con- 
tracted prior to Jxme 1st, 1857; that the sub- 
sequent provision as found in this section is 
not of a positive, certain and obligatory char- 
acter, declaring or establishing a liability, 
but is the rather of a negative order in its 
terms, viz: that for debts of the corporation 
conti-acted after the first of June, a stock- 
holder, whose stock has been fully paid in 
and no pai-t thereof withdrawn, shall not be 
personally liable for such debts. It is con- 
ceded that this company was incorporated 
after Feb. 16th, 1836, that the demand of the 
plaintiffs was contmcted by the company 
after the first day of June, 1857, and that by 
the repealing act of 1857 the prior acts creat- 
ing a liability against stockholders for cor- 
porate debts were repealed, leaving their 
rights and liabilities dependent on the enact- 
ments of the Revised Statues. The language 
of the 24th section of chapter 46; is certainly 
peculiar and somewhat doubtful and ambig- 
uous, and we concur with the defendant's 
counsel, that it does not in clear, direct, ab- 
solute and positive words declare an obliga- 
tion and liability against a stockholder, who 
Sias not fully paid in his stock, or who has 
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withdrawn a portion of the capital. To ex- 
press such a liability, language much more 
apt and positive might have been employed 
by the legislature; and yet, we entertain no 
doubt that it was the intention and design of 
the legislature that such conduct on the part 
of a stockholder, as would reduce or destroy 
the security which corporate creditors might 
otherwise have availed themselves of, should 
subject the stockholder to a personal liability 
for the debts of the corporation to the ex- 
tent at least of his stock. 

In the construction of statutes, several acts 
in pari materia and relating to the same sub- 
ject, are to be taken together and compared, 
because they are considered as having one 
object in view, and as acting on one system, 
and the rule applies, though some of the stat- 
utes may have expired or are not referred to 
In tlie other acts. 1 Kent Oomm. 463. 

By an act of the legislature of Maine, ap- 
proved Feb. 24, 1821, c. 139, § 2, it was en- 
acted that "in case of any loss or losses 
whereby the capital stock of insurance com- 
panies shall be lessened before all the install- 
ments are paid in, each proprietor or stock- 
holder's estate shall be held accountable for 
the installments that may remain unpaid on 
his share or shares, at the time of such loss 
or losses taking place." 

The 7th section of the act declares, that 
"whenever it shall so happen that by losses 
on policies or otherwise, their corporate prop- 
erty shall be insufficient to pay all their 
debts, the individual stockholders shall be 
liable in their private capacity, in case the 
whole amount of the capital stock is not 
paid in, to any creditor of said company, to 
the amount that may be due from said stock- 
holders on their shares." 

By chapter 200, Act 1836, this liability was 
broadly extended, and thereby stockholders 
in all corporations created after Feb. 16, 1836, 
excepting banking corporations, unless other- 
wise specified in their charter, in case of de- 
ficiency of attachable corporate property, 
were rendered liable to have their estate tak- 
en on execution against the corporation to 
the amount of their stock, or to an action on 
the ease, in behalf of the creditor to recover 
of said stockholder the amount of the execu- 
tion or the balance due thereon, not exceed- 
ing the amount of his stock. 

The laws were revised in 1840, and by 
chapter 76, § 18, this provision of the act 
of 1836, was re-enacted. In 1855 by chapter 
169, the remedy of scire facias was substi- 
tuted for an action on the case. In 1856, by 
chapter 271, the ISth section of chapter 76 
of Revised Statutes was repealed, but the 
liability of the stockholders for corporate 
debts, to the amount of their stock, was re- 
enacted, and an action of the case restored, 
and the liability to have their property taken 
on execution against the corporation was ex- 
tinguished by a repeal of sections 18, 19, and 
20, of chapter 76 of the Revised Statutes. 
By a resolve of the legislature of 1S56, c. 
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341, the revision of the laws, which had heen 
made under a resolve of a prior, legislature, 
■was committed to Hon. Ether Shepley, 
"whose duty it shall he to compare the re- 
vision made under such resolves, with the 
existing laws, and make such further revi- 
sion and new arrangement thereof, including 
the public laws passed at the present session, 
as may be necessary to present the same in 
the most complete form for the considera- 
tion of the legislature. Gh. J. Shepley made 
his report to the legislature of 1857, and in 
his revision incorporated the provisions of 
chapter 271 of Laws of 1856, continuing the 
general liability of the stockholder to the 
amount of his stock, for all debts contracted 
by the corporation during his ownership of 
the stock. Whilst the report of Ch. J. Shep- 
ley was pending before the legislature of 
1857, and before it had been entirely adopted, 
that legislature by an act approved April 15, 
1867, c. 58, entitled "An act to exempt stock- 
holders in coi-porations from pei*sonal liabil- 
ity," enacted "that the stockholders of all cor- 
porations, * * * when the stock of the 
stockholders claiming this exemption shall 
have been paid in to the full amount thereof, 
and no part of the principal shall have been 
withdrawn, shall not be personally liable for 
the debts the eorpoi-ation contracted after 
June 1, 1857; but when the officer having an 
execution against the coi-poration certifies 
thereon that he cannot find corporate prop- 
erty or estate wherewith to satisfy it, the 
stock and interest of each stockholder in the 
stock of the corporation shall be liable to 
seizure and sale on the execution in the same 
manner as on execution against him." 

This act contains no repealing clause of 
any former provisions of the statutes. The 
Revised Statutes of 1857 were passed on the 
16th day of April, 1857, approved the 17th, 
only two days after the approval of chapter 
58 above recited. The 24th section of chap- 
ter 46 of the Revised Statutes clearly mani- 
fests a design to Incorporate into the Re- 
vised Statutes the provisions of chapter 58, 
which had received the sanction and author- 
ity of the legislature only two days before, 
and to substitute the provisions of this chap- 
ter in place of those found in the revision of 
Ch. J. Shepley, which were simply a con- 
densation of the act of 1856, c. 271. 

From the examination of the prior statutes, 
it is manifest, that from the organization of 
this state, it has been its policy to require 
the capital stock of insurance companies to 
be fully paid in, and if the same was not 
done, any delinquent stockholder was sub- 
ject to the suit of a creditor of the company 
for the amount unpaid; that in 185C a much 
more stringent liability was established by 
which stockholders were, without any such 
faults on their part, either of neglecting to 
pay in full their subscription to the capital 
stock, or not allowing it to remain as a part 
of the capital, rendered generally liable to 
the amount of their stock for debts of the 
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corporation contracted during their owner- 
ship. 

This liability, onerous and severe as it man- 
ifestly was, continued until the session of 
the legislature of 1857, when chapter 58, 
Acts 1857, was enacted. But it was not en- 
tirely and absolutely extinguished t>y that 
act, although the title of the act is "An act 
to exempt stockholders in corporations from 
personal liabihty." The language of the act 
is perfectly clear and precise, and its import 
and effect does not admit of any question. 
Previous to its passage, stockholders were 
thus liable. The act of 1857 does not in 
terms repeal any of the prior acts by which 
such liability was created, but it declares 
that stockholders, whose stock has been fully 
paid in and no part of the principal shall 
have been withdrawn, shall not be personally 
liable. The liability certainly remained up- 
on the stockholder, whose stock had not been 
fully paid in, or when a portion of the cap- 
ital had been by him withdrawn, and it is 
quite apparent from the language employed, 
that on the 15th of April, the legislature did 
not contemplate an entire release of the 
stockholders from liability, but the rather 
did intend that if the capital was in any way 
deficient through the agency of the stock- 
holder, he should continue responsible for the 
debts of the corporation. 

In this state of the law, can we presume 
that two days afterwards, by the passage of 
the Revised Statutes, it was the intention and 
purpose of the legislature to abolish all liabil- 
ity of stockholders, a liability founded in 
justice and reason, and which had been so 
carefully guarded and protected by its en- 
actments but a day or two previously ? Could 
it have been the intention and design to have 
allowed such fraudulent dishonest proceed- 
ings on the part of the stockholders to be- 
come thus beneficial to the guilty party, and 
so unjust and detrimental to the innocent 
creditors of the company? It became neces- 
sary to incorporate into the Revised Statutes 
the provisions of the various acts passed at 
that session of the legislature, and in accom- 
plishmg this purpose, the legislature adopted 
the language now found in chapter 46, § 24, 
and at the same time it repeals chapter 58, 
and all other provisions of previous laws 
touching the liability of such stockholders. 

The Revised Statutes were intended as a 
revision of former laws, and it has been ex- 
pressly decided by the supreme court of 
Maine, Hughes v. Farrar, 45 Me. 72, that in 
the revision of the statutes of 1857, the prin- 
cipal design was to revise, collate and ar- 
range the public laws, and in revising, to 
condense as far as practicable; that a mere 
change of phi-aseology should not be deemed 
a change of the laws unless there was evi- 
dent intention in the legislature to make 
such change. The same principle as to the 
construction of statutes which are intended 
as a revision of former laws is found recog- 
nized hi Gafifney v, Colvill, 6 Hill, 567; Cros- 
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TveU r. Crane, 7 Barb. 191; Taylor v. Delancy, 
2 Caines, Cas. 143; Conger v. Barker, 11 
Ohio St 15. 

It being certain tbat the general liability 
of stockholders existed from 18o6 to 1857, 
and that it was not entirely abolished by the 
legislature of 1857, by act of April 15th, c. 
58, but was thereby only modified and al- 
lowed to remain and exist in full force 
against this particular class of delinquent 
stockholders, guided by these decisions and 
niles of law, we cannot conclude that there 
was intended by the same legislature to be 
an entire extinction of such liability from 
the language it has seen fit to adopt m its 
revision as contained in the 46th chapter.. 

We do not find there any language suffi- 
cient to satisfy our minds that the legisla- 
ture intended to make any change. On the 
contrary, it is manifest that they understood 
such liability existed, and they inten'ded it 
should remain unabridged. After declaring 
expressly the liability of stockholders for 
corporate debts conti*acted prior to June 1, 
1857, the act further declares "that no stock- 
holder whose stock has fully been paid in, 
and no part of the principal has been with- 
drawn, shall be so liable for debts contracted 
after said first day of June." This language 
was designed to have some meaning, to con- 
vey some idea, to have force and effect as 
declaratory of the legislative will, and unless 
it is to be construed as recognizing a liability 
on the part of stockholders, thus refusing to 
make good their proportion of the capital 
stock, or who shall have diminished it after 
it has been paid in, the language is senseless 
and of none effect. 

It should be remembered that all prior acts, 
relating to liability of stockholders in these 
corporations for the corporate debts, were 
rei>ealed. No liability for these debts exist- 
ed at common law, and the first clause of the 
24th section, c. 46, was i-estricted to a lia- 
bility for debts contracted pi*ior to June 1, 
1857. What force, propriety or object was 
there then in formally enacting that stock- 
holders who had not withdrawn any portion 
of their capital should not be liable for debts 
contracted after June 1st? There was no 
such liability. Strike from this section this 
clause, leave it with only the prior clause, 
declaring stockholders liable for debts con- 
tracted prior to June 1st, without any other 
enactments on the subject, and it would 
make no difference whether the capital had 
or had not been fully paid in, or any portion 
thereof subsequently withdrawn, because no 
provision of law existed creating any liability 
for any debts contracted after June 1st; this 
provision is to be construed as exonerating 
such delinquent stockholders from liability 
for debts of the corporation contracted after 
June 1st. 

When stockholdei"S were already exoner- 
ated therefrom, and their liability by the pre- 
vious clause expressly, restricted to the debts 
contracted prior to June 1st, it is apparently 



the merest absurdity to declare a class as 
exempt, when by the most comprehensive 
language in the same section, the liability of 
the whole body of stockholders was limited 
to debts previously contracted, and by no ex- 
isting provision of law were they subject to 
liability for debts subsequently contracted. 

A statute is not to be thus construed; on 
the contrai'y, force and effect should be given 
to every clause, sentence and word contained 
in it if possible, so as to carry into effect the 
design and intention of the legislatiire. No 
clause or sentence should be deemed void, 
superfluous or unimportant; and if from the 
whole statute the intent is different from a \ 
literal import of some of its terms, the intent 
must prevail. It is our duty therefore to 
hold, that by this second clause the legisla- 
ture intended some operative, effectual provi- 
sion, other than that which preceded it, and 
not that it was mere surplusage, an ambigu- 
ous repetition in part of what it had ex- 
pressed in the clearest language a few lines 
previously. In U. S. v. Freeman, 3 How. [44 
U. S.] 565, Wayne, J., says, "Whenever any 
words of a statute are doubtful or obscure, 
the intention of the legislature is to be re- 
sorted to in order to find the meaning of the 
words. A thing which is within the inten- 
tion of the maker of the statute, is as much 
within the statute as if it were within the let- 
ter. 'Every part of the act is to be taken 
into view for the purpose of discova-iug the 



mind of the legislature.' 



In U. S. V. Bab- 



bitt, 1 Black [66 U. S.] 61, Swayne, J., says, 
"What is implied in a statute is as much a 
part of it as what is expressed;" and this 
principle was re-affirmed in Gelpcke v. Du- 
buque, 1 Wall. [68 U. S.] 221. 

In Ryegate v. Wardsboro, 30 Vt 749, the 
court says: "The question arises, are we at 
liberty when the words of the statute are 
plain and unambiguous, but are directly re- 
pugnant to the whole spirit and intent of all 
our legislation on the same subject, and in 
the same act, and seem to involve an ab- 
surdity, to disregard the letter of the law 
and attach to it that meaning which the leg- 
islature really intended? It is urged that 
when the language of a statute is plain, clear 
and intelligible, it is itself the best, and 
should be the only expositor of the meaning 
of the legislature. Theoretically, this argu- 
ment would seem to furnish a safe rule of 
interpretation. Practically it is not always 
safe or sensible. A rigid adherence to it 
woud not unfrequently involve us in con- 
tradictions, absurdities and palpable viola- 
tions of the real intention of the legislatm-e. 
* * The letter of the law is found by ex- 
perience not to be in all cases a correct guide 
to the true sense of the lawgiver." The 14th 
section of the bankrupt act in terms dissolves 
only those attachments made within four 
months from the commencement of proceed- 
ings in bankruptcy, and yet it was decided 
in Leighton v. Kelsey, 57 JMe. 85, that this 
provision is equivalent to an express provi- 
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sion for the preservation of an attacliment 
made more than four months befoj'e proceed- 
ings in bankruptcy, and that thereby such at- 
tachments are saved and remain valid. 

If the legislature of 1857 wei-e inquired of 
as to its intention and purpose in case of a 
delinquent stockholder who had withdrawn 
his capital, would it not reply that only two 
days prior to our enacting the Revised Stat- 
utes, we by a legislative act, chapter 58, de- 
clared our intentions in language beyond 
question, and we did not intend any change 
by the words we have employed in the revi- 
sion. Our meaning was to hold him responsi- 
ble for such conduct to the creditors of the 
company, and although, in revising the law, 
we may not have used the clearest language 
to cohvey the idea, we have in fact declaimed 
that if the stockholder pays in his stock and 
permits it to remain unimpaired to satisfy 
corporate debts, he shall by so doing be ex- 
onerated from liability for such debts, and 
by thus exonerating him in such case, have 
we not only impliedly, but most manifestly 
indicated that we intended he should be ac- 
countable, if he should so conduct as to di- 
minish the fund which creditors should al- 
ways be at liberty to resort to wholly unim- 
paired. 

That such was the design of the legisla- 
ture, we gather from the f m-ther provision of 
the same section, by which the security pro- 
vided for a creditor for debts of the corpora- 
tion, contracted after June 1st, is that the 
stock of the individual stockholder in the 
coiporation may be seized and sold on the 
execution. What possible profit or advan- 
tage would such a remedy prove to a creditor, 
if each stockholder could with entire impuni- 
ty withdraw from the corporation the capi- 
tal he had paid in? If a corporation on the 
verge of insolvency could with safety to its 
stockholders divide among them its capital, 
leaving nothing but the shares of a mere 
nominal value, such a course would in all 
cases be resorted to, and thereby the remedy 
of the creditor would be rendered of no avail 
whatever. The 33d section of chapter 46 de- 
clares that "corporations, &c., * * * are 
not allowed to divide any of their corporate 
property so as to reduce their stock below its 
par value, until all debts are paid, and then 
for the purpose of closing its concerns; and 
in case of sucli imlawful division, a judg- 
ment creditor may file a bill in equity against 
such stockholder, and the court may decree 
that any such property may be paid to such 
creditor in satisfaction of his judgment." 

This remedy we hold to be cumulative, ad- 
ditional to that of an action of the ease given 
the 26th section, and not in substitution 
thereof; that the liability of a stockholder for 
such a diminution of the corporate funds is 
clearly and distinctly recognized by this sec- 
tion from the same chapter of the Revised 
Statutes, and which was a mere revision and 
condensation of chapter 54, Act 1848. The 
rule of the federal courts is to adopt the con- 



struction of a state statute given to it by 
the supreme court of the state, and it would 
have afforded us great satisfaction if we 
could have found that the question here pre- 
sented had been decided by the supreme court 
of Maine. Not being advised of such a de- 
cision, we have been compelled to form our 
own conclusions as to the construction of this 
statute, unaided by the investigations of the 
courts of the state, and we are of opinion 
that a stockholder of a coi-poration, who has 
withdrawn a portion of the capital, is by so 
doing, by force of chapter 46 of the Revised 
Statutes rendered liable to a suit of the credi- 
tor of the corporation on a debt contracted 
since June 1, 1857. Has the defendant vio- 
lated the provisions of the statute by an il- 
legal withdrawal of any portion of the capi- 
tal stock of the company? 

The Piscataqua Mutual Fire & Marine In- 
surance Company was incorporated by the 
legislature of Maine, as a mutual office by 
chapter 535, approved March 17, 1855. By 
section 12, a guarantee capital was authorized 
not exceeding $100,000, and the directors were 
empowered "to allow therefor a sum not ex- 
ceeding six per cent, per annum, and may 
use, negotiate or assess the same, only for 
the purpose of paying the just debts of the 
company." By chapter ^6, Laws ISGO, au- 
thority was given to increase the guaran- 
tee capital of the company to $500,000, and 
by section 2 "the holders of the guarantee 
capital shall receive such share of the net 
profits of the company as may be provided 
by the charter and by-laws of said company, 
and declared by vote of the directors." By 
an amendment of the charter, chapter 168, 
Acts 1862, the company was made a stock 
company and by the fii-st section of that 
chapter it was provided "that the guaiuntee 
capital shall not be less than $100,000, divid- 
ed into shares of $100 each," and that the 
capital "shall be vested in the name of said 
company, and be held for the payment of all 
losses and liabilities incurred by said com- 
pany during the continuance of its charter, 
or while any liabilities remain outstanding 
against it." 

The 17th section of chapter 49 of the Re- 
vised Statutes provides, "that no dividend 
shall be made by any insurance company 
after any diminution of the capital stock by 
losses, depreciation or otherwise, until such 
diminution is supplied by actual funds, or 
the value restored;" and we do not find, in 
any of the provisions of the charter of the 
Piscataqua Fire and Marine Insurance Co. 
or of its amendments, any authority to con- 
travene this general law, and distribute as 
dividends a portion of the capital. 

The first section of chapter 168, Act 1862, 
would the rather require that the whole 
guarantee capital should be held for the pay- 
ment of losses, &c., so long as any liabili- 
ties were outstanding against the company. 
By chapter 384, Laws 1867, the surrender of 
the charter of this company was accepted; 
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l3ut It was expressly enacted that any special 
remedies against its officers or stockholders 
shall not be affected thereby; nor shall this 
act relieve them, or any of them, from any 
personal liabilities under any of the statutes 
of this state." 

It is shown that June 1, 1863, the defendant 
became the owner and received a certificate 
of eighty-two shares of the stocli of this com- 
pany, paying the company therefor by a 
transfer to it of eighty-two shares of the Dover 
and Winnepisseogee Railroad Company stock. 
He continued to stand upon the books of this 
company as the owner of these eighty-two 
shares until May, 1866, when he surrendered 
to the company the certificate of this stock 
and received back the eighty-two shares of 
railroad stock. The defendant received hi^ 
dividends from the insurance company on the 
eighty-two shares of its stock standing in his 
name for the years 1864 and 1^5. The di- 
rectoi-s, by a vote of aiay o, 1866, voted, "that 
the president and secretary be directed to 
cany into effect the conti-aet with Wm. Hill, 
according to the obligation of said company 
under date of June 1, 1863, and that they be 
authorized and directed to transfer to Wm. 
Hill eighty-two shares of the Dover & Win. 
K. R. Co." 

The contract referred to by this' vote is 
not produced, and there is nothing found on 
the record of the directors, excepting the 
above vote, relating to such a contract, or 
in any manner referring to or sanctioning 
the ^ame, which, itis stated, was an agreement 
by the insui-ance company to retm-n to Hill, 
on demand, the railroad stock received by 
the company from him in exchange for a like 
amount of its own stock. It is manifest that 
in aiay, 1866, when Hill received from this 
company the reconveyance of the eighty-two 
shares of railroad stock, the insurance com- 
pany was deeply insolvent; and we ai-e well 
satisfied that the defendant was aware of 
the condition of the company, as he had for 
for a long time been one of its directors and 
ti'easurer. 

Their policy of insurance having been pro- 
cured from the company, by the plaintiffs, 
prior to these transactions between the de- 
fendant and the insurance company, the 
right of the plaintiffs to resort to the capital 
of the company, for payment of their de- 
mand against the company, as it existed at 
the date of their conti-act cannot be impaired 
by these proceedings; It was a part of the 
contract that the capital should be applied 
to the liquidation of the debts of the cor- 
poration, and no part of it could be thus with- 
drawn, so as to impair the rights and securi- 
ties of the plaintiffs. Such were the general 
provisions of law on this subjecl^ and such 
also were the provisions of the charter of 
this company as amended in 1862, c 168. 

At the date of the plaintiff's policy, the 
defendant, by the records of the company, 
was the absolute unqualified owner of eighty- 
two shares of its stock, and the eighty-two 



shares of the railroad stock appeared on its 
books as a portion of the capital of said in- 
surance company. There was nothing what- 
ever, so far as is made to appear, to indi- 
cate any other rights or interests than those 
of full, complete, actual ownership by the 
several parties of the stocks in the several 
coi-porations according to the terms of their 
certificates. The records of the directors of 
the insurance company do not contain any 
note or indicatiom that the defendant had a 
right to suiTonder his stock in the insurance 
company, and on demand to withdraw from 
its capital the eighty-two shares of railroad 
stock. From these circumstances, taken in 
connection with the acts of ownership of the 
parties over the several stocks, the insur- 
ance company receiving the dividends on the 
railroad stock and paying to the defendant 
dividends on the stock thus held by him in 
the insurance company, and the defendant 
receiving them until the company had be- 
come deeply insolvent and its stock of no 
value, we are of opinion he should not have 
withdrawn the eighty-two shares of railroad 
stock and cancelled his cei-tificate of a like 
number of shares in the insurance company, 
although the company might perhaps have 
been bound to cari-y out this arrangement if 
the rights of other parties were not affected 
thereby. As against the plaintiffs, at the 
time creditors of said company- we hold the 
transaction as entirely unauthorized, and in 
its legal operation and effect a prohibited 
withdrawal of the value of §8,200, of the capi- 
tal stock of said Piscataqua Fire and Ma- 
rine Ins. Co. 

On the first of August, 1862, the defendant 
subscribed and paid for 225 shares of the 
stock of this company for which he received 
certificate No. 222. 

Upon this stock he was paid dividends at 
the rate of eight per cent, per annum to Nov., 
1865. Dec. 24, 1862, it appears from the di- 
rectors' records it was voted "that the treas- 
urer, Wm. Hill, be and he is thereby author- 
ized to purchase the following certificates of 
stock, viz: No, 222 for 225 shares. No. 
* * * amounting in all to 434 shares of 
the value of $43,400, and the said Hill is au- 
thorized to issue company notes for the same, 
payable on demand and bearing semi-annual 
interest." 

This vote remained dormant, no action of 
any kind was taken under it for years, so far 
as it appears, but on the contrary, it was dis- 
regarded by all parties, and Hill drew his 
dividends on this stock at the rate of eight 
per cent until Nov., 1865. Thirteen of the 
shai-es were disposed of by Hill in 1863, and 
the certificate for the balance was cancelled 
in 1866, and Hill received therefor a note of 
the insurance company for ?21,200, being the 
par value of said shares. This note bears 
date Feb. 1, 1866, but from all the evidence 
we find that the project was not carried into 
effect till sometime afterward, and the note 
then dated back to Feb. 1st,. in order to con- 
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ceal and cover up the transaction if possible. 
This note for $21,200, is numbered 156 and 
dated Feb. 1st. Note No. 155 was dated Feb. 
8th. That numbered 157 was dated April 5th. 
The defendant admits, "that from an exam- 
ination of the cancellation of the stock cer- 
tificate it looks as if it was written April 27, 
18G6, and then Feb. 1, 1866 was written over 
it." 

This opeiution appears on the company's j 
journal, the entry immediately preceding it 
bearing date April 25th, and the next subse- i 
quent April 26th. We are satisfied that this ' 
scheme was not completed until April 26th. 
The company note was then executed, the ■ 
parties, the better to conceal their fraudulent 
designs, dating it Feb. 1st. Hill has since re- 
ceived from the property of the corporation 
the full amount of this note with interest 
This manoeuvre finds no support in the vote 
of Dec. 26, 1862. All parties were satisfied 
that they were engaged in an illegal enter- 
prise as is manifest from the false dates in- 
serted by them in the instruments. When it 
was attempted, the company was insolvent, 
and it was simply a plan to allow the defend- 
ant to cancel his certificate of 212 shares of 
the worthless stock of this corporation and 
receive therefor the note of the company for 
their par value. On the same day a very 
large amount of notes and other property 
of the coi-poration was assigned to this de- 
fendant, a portion of which was applied by 
him to the payment of this note. This whole 
proceeding was a gross fiuud, and as against 
the plaiutifi's, the defendant cannot be per- 
mitted to reap any profit therefrom, but must 
be considered as having thei-eby withdrawn 
from the capital of this insolvent company 
the further sum of $21,200. The company 
being gi-eatly embarrassed, on April 27th, 
and May 4, 1866, assigned to the defendant 
notes and other property of the company to 
the amount of about $160,000, he being also 
a bona fide creditor of the company for a vei-y 
large sum. He collected from the property 
thus assigned to him $68,502.87, leaving un- 
collected a large amount. He states that 
after crediting to the company the sums thus 
collected, there remained due to him in Janu- 
ary, lbG9, about $20,000; but to produce this 
result, he charges the company with the note 
of $21,200, and interest, and also a note of 
$3,269, and interest, received by him for divi- 
dends which were made in contravention of 
the general provisions of the statutes, and 
which were not authorized by the charter 
of the company nor its amendments, if there- 
by the capital stock was diminished, which 
is beyond question; the books of the company 
also show, that he received for dividends 
about $4,000 more, he being the owner in all 
of 500 shares in the stock of said company. 
The defendant was summoned as trustee of 
the insurance company on the Sth of June, 
1866, on a suit in favor of Albert Bowker, 
in which suit the defendant was defaulted as 
trustee, and a judgment was rendered April 
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8, 1868, against the corporation for $3,016.44 
damages and $82.77 costs. An action of sci. 
fa. is now pending against Hill as trustee 
in said cause before the law court for York 
county, and it is claimed by his counsel that 
he should not be held accountable in this pres- 
ent suit on account of this trustee process, 
which was instituted long before the present 
plaintiffs commenced their action against the 
company. By the 27th section of chapter 46, 
the stockholder is permitted to "prove in re- 
duction of his liability the amount of corpora- 
tion debts which he has previously paid, and 
which have not been repaid to him by the 
corporation; also, any debt due him from the 
corporation for which, he at the time might 
maintain an action at law against it; and 
may show any other legal cause why judg- 
ment should not be rendered against him." 

From tiie exhibit made by the defendant, 
we do not find he has paid any debts of tlie 
corporation which have not been repaid to 
him, or that he has any other claim on the 
company; and the pendency of the action of 
sci. fa. against him does not establish a legal 
cause why judgment should not be rendered 
in the present suit. We entertain great doubt 
as to his liability to be charged as trustee in 
said cause, and we certainly can perceive no 
pretence to hold him chargeable on account of 
the eightj'-two shares of railroad stock, which 
he withdrew from the company in Slay, 1860. 
We are also well satisfied, that if he should 
be held chargeable as trustee, and compelled 
to pay the full amount of Bowkei-'s judgment 
against the corporation, that he held in his 
hands and possesion the property and estate 
of the corporation more than sufficient for his 
indemnity, after deducting from his claims 
against the corporation the demands which 
are manifestly illegal, and for which the 
corporation was not legally accountable to 
him. It is claimed that this withdrawal of 
the eighty-two shares of the railroad stock 
and of the $21,200, in payment for the 212 
shares of the company's stock, if illegal, was 
a mere nullity and void, and that the cjiso 
must stand therefore, as if the attempt was 
unsuccessful and without effect: that the de- 
fendant, in law, still continues tlie owner of 
these shares in the capital stock of the in- 
surance company. If this is the legal result, 
then no stockholder could be held accountable 
for a withdrawal of a portion of the capital 
stock of the corporation; as in all such cases, 
the withdrawal of the capital is prohibited, 
and is in express violation of law, when 
thereby the capital is reduced below its par 
value. This defendant, having in our judg- 
ment violated the law, such violation, by 
the force of the statute rendei-s him amen- 
able to the plaintiffs' suit, and when the 
plaintiffs resort to the remedy provided for 
them in the act, it is not for the defendant 
to reply, ti'ue, my conduct was in violation 
of the law, but being so, it was without ef- 
fect. The law having forbidden my doing as 
I did, 1 have not accomplished my purpose. 
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So far as these creditors are concerned he has 
accomplished it The capital of the company 
is de facto reduced just the amount he has 
withdrawn, and he must abide the conse- 
quences. It is also suggested, that the trus- 
tees under the act for closing the affairs of 
this company have commenced a process in 
equity against this defendant to recover back 
from him the property of the corporation thus 
illegally obtained by Mm, and that this bill is 
now pending before the supreme judicial 
court of York county. It is a sufficient an- 
swer to this suggestion that the bill in equity 
was not filed until Dec, 1S6S, and the plain- 
tiffs' rights as creditors of the corporation 
had become vested long previously, and were 
expressly saved to them by the act accepting 
the sm-render of the charter and authoriz- 
ing the appointment of trustees to close its 
• concerns. 

The defendant being held accountable for 
debts of the corporation contracted after 
June, 1857, by reason of his withdrawal of a 
portion of the capital stock of the company, 
the limitation of liability for one year does 
not apply to the present suit. The case 
shows that the present action was seasonably 
commenced, and that all the requirements of 
the statutes as to demand, notice, &c., were 
complied with. The plaintiffs therefore are 
entitled to recover from the defendant the 
amoimt of their execution against the Piscat- 
aqua Fire and Marine Insurance Co., with in- 
terests and costs. Defendant defaulted. 



Case No. 8,846. 

McKAY V. MORRILL. 

[Nowhere reported; opinion not now accessi- 
ble.] 

Case No. 8,847. 

McKAY V. WOOSTER et aL 

12 Sawy. 373: 6 Fish. Pat Cas. 375; 6 Am. 

Law T. Rep. 169; 3 O. G. 441; 5 

Pac. Law Rep. 105.] i 

Circuit Court D. California. April 7, 1873. 

PATESTS— ASSIGNMBST OF TERRITOKT — RiGHT TO 

Vend Therein— Law fui. Sale— Emascipatiojt. 

1. When a patented article has been lawfully 
made and sold without restriction or condition, it 
is no longer within the monopoly, and the par- 
chaser may use it without restriction as to time 
or place. 

[Cited in Holiday v. Mattheson, 24 Fed. 1S6; 
Mobbie V. Jennison. 40 Fed. 891; Rice v. 
Boss, 46 Fed. 197; California Electrical 
Works V. Finck, 47 Fed. 586.] 

2. The assignee of all the right, title and inter- 
est of the patentee in his invention and patent, in 
a specified territory, without any restriction upon 
his right to vend in said territory, may, with 
respect to the rights of a subsequent assignee for 
other territory, lawfully sell the patented article 



1 [Reported by L. S. B. Sawyer, Esq., and by 
Samuel S. Fisher, Esq.. and here compiled and 
reprinted by permission,] 
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within his own territory, without restriction or 
condition. 

[Cited in Hatch v. Adams, 22 Fed. 438: Hoh- 
bie V. Smith, 27 Fed. 662; GrafE v. Boesch, 
33 Fed. 279; Rice v. Boss, 46 Fed. 197.] 

3. B. is assignee, without restriction or condi- 
tion, of all the rights of the patentees for the ter- 
ritory east of the Rocky Mountains, in a patent 
for an improved case for transporting eggs. M. 
is a subsequent assignee for all the territory west 
oE the Rocky Mountains. E. purchased of B. 
at Chicago, a number of his patent cases, filled 
them with eggs in Iowa, and transported the eggs 
in said cases to San Francisco: Meld, that such 
use of the cases west of the Rocky Mountams is 
not an infringement of the rights of M., under 
his assignment for the territory west of the Rocky 
Mountains. 

Bill in equity [by David McKay against 
John B. Wooster and others,] to restrain the 
infringement of a patent right, by use and 
sale o'f a patented case for the transportation 
of eggs. The following facts appear from 
the stipulation of the parties filed in th6 
case: On Febmary 26, 1867, a patent was 
duly issued to J. L. ajid G. W. Stevens, of 
San Francisco, for an "improvement in cases 
for transporting eggs." In August, 1872, 
said patentees, by deed, granted and as- 
signed to H. F. Billings, of Chicago, in the 
state of lUinois, "for, to and in all the states 
and territories of the United States, east 
of the Rocky Mountains, all the right, title 
and interest which they, the said John L. and 
George W. Stevens had in and to the said 
letters patent and the invention as secured 
to them by said letters patent, and all their 
rights, liberties, privileges and franchises 
which they had or might acquire by or under 
the said letters patent," which said deed 
was duly recorded. Since said assignment 
said Billings has erected a manufactory for 
said patent cases for the transportation of 
eggs, at Chicago, in the state of Illinois, and 
has manufactured, in accordance with the 
specifications of said patent, and he still con- 
tinues to manufacture said eases; and he 
has sold and he contmues to sell the same 
"to the public, or to whomsoever desires or 
desired to purchase them, without any re- 
striction or reservation whatsoever." On 
the seventeenth of October, 1872, said J. L. 
and George W. Stevens made a similar trans- 
fer of all their right, title and interest in said 
patent and invention, in and to all the states 
and territories lying west of the Rocky Moun- 
tains, to the complainant, David McKay, 
who thereupon entered upon the manufac- 
ture of said patent cases at San Francisco; 
and he has ever since continued to manu- 
factui'e and sell the same for use in that 
portion of the United States lying west of 
the Rocky Mountains. 

The defendants are commission merchants, 
doing business at San Francisco, receiving 
goods consigned by merchants east of the 
Rocky ^fountains, and selling the same on 
commission. M. Evans & Co., are mer- 
chants, doing business at Ames, in the state 
of Iowa, and a part of their business is deal- 
ing in eggs. Said Evans & Co., between the 
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seventeentli of October, 1872, and the filing 
of the bill in this case, purchased in the 
nsual course of business at Chicago, of said 
Billings, "without any restrictions or reser- 
Tation" on his part, a number of said patent 
eases manufactured by him as aforesaid, 
filled them with eggs in the state of 
Iowa, for the purpose of transportation, and 
shipped them so fiUed with eggs to defend- 
ants at San Francisco, who received them 
and sold the eggs on commission in the 
regular course of their business as commis- 
sion merchants. The use of the aforesaid 
cases in the transportation of eggs from the 
Rocky Mountains to San Francisco, is the in- 
fringement complained of; and ttie threat- 
ened continuance of the practice, and further 
use and sale of the eases so received, the in- 
juries sought to be restrained. Numerous 
other parties are engaged in similar transac- 
tions, 

Holland & Spencer, for complainants. 
H, H. Haight and Clark Churchill, for de- 
fendants. 

■SAWYER, Circuit Judge (after stating 
the facts). Under the view I take, the only 
question necessaiy to determine, seems to 
be precisely the same decided by Shepley, 
Circuit Judge, in Adams v. Bmrke [Case No. 
50], viz: "Does the purchase of a patented 
article, lawfully manufactured, and sold 
without restriction or condition, within his 
territory by the territorial assignee of a 
patent right, convey to the purchaser the 
right to use or sell the article in another 
ten'itory, for which another person has taken 
an assignment of the same patent?" 

The learned judge answers the question 
in the affirmative. This is the only case I 
have found in which the precise question 
has ever been considered. One would sup- 
pose that a question of so much importance, 
and so likely to arise, would long since have 
been presented to the supreme court, and 
authoritatively determined, but it does not 
appear to have been done. It is insisted 
that the case cited is not correctly decided, 
and argued with a great deal of force, that 
since Loekliart and Seeley in that case, and 
Billings in this, only purchased the right of 
the patentees in a limited teiTitory, they 
did not themselves have the right to supply, 
either directly or indirectly, other territory 
than that purchased; that their right only 
extended to making, using and vending to 
be used in the specific territory purchased; 
that, as they had themselves no right to use 
in other territory, their vendees could ac- 
quire no greater right than they themselves 
owned; that their purchase of the right to 
a specific territory necessarily limited their 
power to sen the machine to be used in that 
territory alone; that this limitation and re- 
striction is necessarily implied in the sale, 
even without any express stipulation to that 
effect; that the patent imder the fifth sec- 
tion of the act of congress of 1836 [5 Stat. 



117], in terms, gives the patentee "the full, 
exclusive right and liberty of making, using 
and vending to others to be used," the said 
invention throughout the jurisdiction of the 
United States; that the eleventh section au- 
thorizes him to assign the whole or part of 
his interest for "any specific part or portion 
of the United States;" that when he assigns 
his entire interest for a specified part, he as- 
signs the right acquired under the fifth sec- 
tion of "making, using, and vending to oth- 
ers to be used," in that specific part, and "to 
be used, as well as to make and use in that 
part alone;" and, therefore, when an as- 
signee of a specific territory sells a machine 
in tliat territoiy, the machine so sold is taken 
out of the monopoly as to that territory only, 
there being no power in the vendor to with- 
draw it from the monopoly, as to other terri- 
tory in which he has no monopoly or control, 
and that he can only dispose of his owm share 
of the monopoly, or liberate therefrom to 
the extent of his own interest therein. This 
it is argued, is the reasonable construction 
of the law, and tlie contract of assignment 
of the right of the patentee to a specific part 
of the territory authorized by the act. The- 
consequences of a different view are also 
urged in support of the position taken, some 
of which, it is said, find a striking illustra- 
tion in this case. Thus, it is argued, that 
labor and materials being cheaper, and the 
other facilities for cheap manufacture being 
greater at Chicago than at San Francisco, 
the patent cases for transporting eggs can 
be made at a cost so much lower at Chi- 
cago than at San Francisco, that the pur- 
chaser of the Chicago manufacture could 
undersell the complainant in his own terri- 
tory. Eggs, also, being so much cheaper 
east than west of the Rocky Mountains, 
large quantities are there purchased, and 
sent to these Western markets. The trans- 
portation of the patent cases costs nothing, 
because it is necessary in shipping to use 
boxes or cases of some kind, and these re- 
quire no more room than others. 

The freight is paid on the eggs as merchan- 
dise, and the greater security against break- 
age, and the improved condition of the eggs 
brought in these cases, more than compen- 
sate for their cost at Chicago. Those deal- 
ing in eggs, therefore, can purchase these- 
patent cases at Chicago, ship them with esg^ 
from any part of the United States east to 
parts westward of the Rocky Mountains, and 
after disposing of their contents, sell them at 
half cost, or even give them away, and still 
make a remunerative profit on their transac- 
tion. There is no use for the cases for re- 
turn freight Thus the entire market west 
of the Rocky Mountains, including nearly one 
third of the territory of the United States, 
can be wholly supplied, indirectly, through 
middlemen, at prices less than it is possible" 
to make the article for here, by parties who 
have only purchased the territory east, to the 
utter loss or ruin of those who have pm-- 
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eliased and paid for tlie territory west of 
the Kocky Mountams, So, again, it is said, 
it may well be in tbe case of many inven- 
tions, that some particular locality affords 
such facilities for cheap manufacture that 
the whole United States may be supphed 
from that point at prices that would defy 
competition in any other locality, so that it 
would only be necessary to purchase the 
right for the territory on which the factory 
is located, in order, through middlemen, to 
practically enjoy a monopoly of the whole 
country. 

It is easy to see that the result of supply- 
ing the whole country, indirectly through 
the merchant, who is usually the seller to 
the consumer, is precisely the same as though 
the malier himself directly sells to the con- 
sumer. It must be confessed that these ar- 
guments are entitled to grave consideration. 
Enough has been said in this, and in the case 
cited, to render it manifest that great practi- 
cal inconvenience may result from either 
view. 

In the absence of an authoritative adjudi- 
cation, I should hesitate long before ven- 
turing to dissent from a well considered de- 
cision of so learned, experienced and emi- 
nent a jurist as Judge Shepley. But in this 
instance, I can perceive no good ground for 
doubting the soundness of the proposition 
laid down in tlie guarded form in which it is 
stated in the case cited. 

An important question not discussed by the 
learned judge, may, however, arise, as to 
when, or under what state of facts, a pat- 
ented machine may be regarded as "law- 
fully «■ « » sold without restriction or 
condition, within his territory, by the terri- 
torial assignee of a patent right" 

In the case now under consideration, it will 
be seen by reference to the stipulated facts, 
that the assignment to Billings was made in 
August, 1S72, while that to complainant was 
not made till Octoba* following. If there is 
any conflict, therefore, in the rights claimed 
by the parties, the complainant's assignment, 
so far as the conflict is concerned, being sub- 
sequent in time, was taken in subordination 
to the prior grant to Billings— that is to say, 
he could only take by his assignment what 
was left after Billings' interest had been 
caiTcd out. ^t the date of the assignment 
to Billings, the patentees were still the hold- 
'ers of the entire interest under the patent. 
Had they, at that time, at Chicago, sold one 
of the patented articles- in question, without 
restriction or condition, that, undoubtedly, 
would have been a lawful sale witliout re- 
striction or condition, and the article so sold 
would have been taken out of the monopoly, 
and the purchaser, or any one deriving title 
through him, would have been entitled to use 
it till worn out in any part of the United 
States. The patentee himself could not, by 
a subsequent assignment of his patent, have 
limited the right of the pmrchaser already 
vested. The vendor, being at that time en- 



titled to the whole monopoly for the entire- 
jurisdiction of the United States, it was com- 
petent for him to wholly emancipate the- 
article sold by taldng the entire royalty for 
the use in any part of the territory. And &> 
sale, without restriction or limitation, would; 
work such emancipation. In such case an3r 
party subsequently purchasing the right t(4. 
any specific portion of territory, would take- 
that right subject to the use of the machine 
so sold, at any point within the territory pur- 
chased. What the patentees could do wittt 
respect to one machine, they could do as to 
any number of machines in esistence, or tp> 
be brought into existence. What they couldl 
do themselves, they could by contract au- 
thorize, or convey the right to any other party- 
to do. As the patentees themselves could! 
lawfully sell these patented Articles at Chi- 
cago without restriction or condition, so as:; 
to authorize the purchasers, or those claim- 
ing under them, to use the machine any- 
where in the United States, they could con- 
vey the right to Billings to lawfully do the 
same. This authority to emancipate front, 
the monopoly by an unrestricted sale was ai 
part of their "right, title and interest in the- 
invention secured by the patent," that could 
be exercised and enjoyed at Chicago, or other- 
place east of the Rocky Mountains, as well 
as elsewhere. The assignment to Billings is- 
in the broadest terms. It is of "all the rights 
title and interest which the said John X.-, and! 
George W. Stevens had in and to the said 
letters patent, and the invention as securecX 
to them by said letters patent, and all their^ 
rights, liberties, privileges and franchises, 
which they had, or might acquire by or un- 
der said letters patent," "for, to and in alt 
the states and territories of lie United States 
east of the Rocky Mountains." There is no- 
limitation of the power to vend within the- 
territory. The patentees could lawfuUy- 
make without restriction or condition, could: 
use without restriction or condition, or could, 
vend without restriction or condition any- 
where within the specified territory, and all: 
their rights they conveyed to Billings with- 
out restriction or condition, who, thereupon^ 
stepped into the shoes of the patentees, as to 
the territory sold. Had they intended to 
limit the right of vending, "to vending to be 
used" by the purchasers within the territory- 
sold only, they should, at least have so- 
specified the intention, and by some apt 
words restricted the right of use in the deed, 
of assignment "Eiis unrestricted assign- 
ment of the right to vend, put it in the power 
of Billings to lawfully vend the patented 
article within his territory without restric- 
tion or condition, and, thereby, wholly eman- 
cipate from the monopoly the articles so sold. 
The complainant subsequently purchased his 
teri'itoi-y, and, whatever the terms of his 
grant, he could, of course, only obtain what 
was left of the franchise, or monopoly. As: 
the patentees, after their sale to Billings, 
could not object to sales by him without re— 
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-strictions or conditions, their subsequent as- 
signee cannot object. Tiie latter's viglat is 
subject to the right of Billings, and those 
who have lawfully purchased without re- 
jstriction or condition from him. This is as 
far as it is necessary to go in this ease. It 
Is unnecessary, now, to consider the effect 
of an express limitation in the deed of as- 
signment of the right to vend for the pur- 
pose of use only within the purchased terri- 
tory; or how far the complainant, being a 
■subsequent pm'chaser of territory, can law- 
fully vend without restriction or condition, 
■so as to wholly emancipate the article sold 
froip the monopoly, and enable the purchas- 
ers of the patented article of his manufac- 
ture to use it in the territory of Billings. 

If there is any practical hardship in the 
■construction adopted of the law and contract 
under it, and it should turn out to be the 
correct consti'uctlon, then the patentee, when 
he desires to assign, must consider whether 
he can afford to do so without restriction, 
and the subsequent purchaser, when he 
wishes to buy, must determine whether he 
•can afford to do so with the burden entailed 
upon his territory by a prior grant unlimited 
in the particulars indicated. There must be 
JO. decree for defendants. Let the bill be dis- 
missed with costs. 

[NOTE. This case was affirmed by the su- 
preme court at the October term, 1873. The case 
was taken to the suoreme court on appeal, where 
the decree of the court below was affirmed, with 
■costs, December 15, 1873. There was no opinion, 
and the case is not reported. 

[For other cases involving this patent, see note 
to Oobum V. Sdiroeder, 8 Fed. 519.] 



Case Wo. 8,848. 

Ex parte McKEAN. 

[3 Hughes, 23.] 1 

District Court, E. D. Virginia. April 19, 1878. 

Habeas Cokpus — Fugitive from Justice — 
Mittimus— What Necessary Therein. 

Where a citizen charged with an offence com- 
mitted in another state has been committed for 
trial by the committing magistrate of a state, it 
is competent for a court of the United States on 
a writ of habeas corpus to inquire into the validity 
of the mittimus, and to discharge the prisoner un- 
less, 1. There is a charge of crime against the 
prisoner in the state from which he is alleged to 
be fugitive; 2. There be a demand by the gov- 
ernor of that state for his arrest and detention; 
3. There be an indictment found in the state 
from which the prisoner has fled, or an affidavit 
made and certified by the governor of that state; 
and 4. The prisoner should have been in the 
state where iie crime was committed, and have 
fled from it. 

[Cited in Ex parte Brown, 28 Fed. 654.] 

The petition is in these words: "Your peti- 
tioner, A. W. McKean, would respectfully 
represent to the court that he is a resident 
■of the state of New York; that he is a com- 
mercial traveller representing the house of 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



Kelly & Co., in the town of Rochester; that 
a few days ago he came to the city of Rich- 
mond in the interests of his house; that on 
the 17th day of April, 1878, he was arrested 
by the police of the city upon suspicion of 
being a fugitive from justice in that he has 
been guilty of forgery in the state of Kansas; 
that this ai-rest was made upon the bare 
description of the forger in a detective news- 
paper; that on the 18th of the month he was 
carried before the Hon. J. J. White, police 
justice of said city, and was by him com- 
mitted to jail to await the action of the 
hustings court The petitioner would state 
that he is wholly innocent of any such crime, 
that he is illegally held in custody, without 
just or sufficient cause. In consideration 
whereof your petitioner prays that your hon- 
or will issue a writ of habeas corpus directed," 
etc. The writ was issued, and on the hear- 
ing the following was the decision of the 
court: 

HUGHES, District Judge. The constitu- 
tion of the United States, article 4, section 
2, authorizes the executive of any state from 
which a person accused of crime has fled to 
demand of the executive of the state into 
which he has fled, that he be delivered up 
and removed to the state having jurisdic- 
tion of the crime; and congress has provided 
(section 5278, Hov. St.) that the arrest for that 
pui"pose be when there is produced a copy 
of an indictment found, or an affidavit made 
before a magistrate certified to be authentic 
by the executive of the state where the 
crime is charged to have been committed. 
The state of Virginia has adopted provisions 
similar to if not identical with those of tlie 
constitution and laws of the United States 
on this subject, and whether she had done 
so expressly or not, these latter provisions 
are a part of her law and are obligatory 
upon her officers and courts. It has been 
held that the power of congress to legislate 
on this subject of the delivery of fugitives 
from one state into another is exclusive, and 
that its law is the paramount law of the 
subject. Prigg v. Pennsylvania, 16 Pet. [41 
U. S.] 539; Martin's Case [Case No. 9,154]; 
Jones V. Vanscandt [Id. 7,502]; Smith's Case 
[Id. 12,968] It was competent for this court 
to issue the .writ in this case, because con- 
gress has ^ven jurisdiction to the courts 
and judges of the United States to issue the 
writ of habeas corpus in cases of prisoners 
who are in jail, or in custody in violation of 
the constitution or any law of the United 
States. So that the only question before me 
is whether this prisoner is illegally confined, 
that is to say, whether he is confined upon a 
charge and upon proofs illegal or insuflicient 
in contemplation of the law under which he 
has been apprehended and held. 

It would seem plain from the language of 
the laws of congress and of Virginia that, 
in order to justify an arrest and detention 
in a case like the present one, there must 
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first be a charge of crime against the pris- 
oner in the state where the crime is alleged 
to have been committed; that there must 
secondly be a demand by the governor of 
that state upon this for the arrest and deten- 
tion; thirdly, that the evidence on which the 
arrest is based must be an indictment found 
in the state from which the prisoner has 
fled, or an affidavit made and certified by 
the governor of that state; and it would 
seem obvious, fom-thly, that the prisoner 
should have been in the state where the 
crime was committed, and had fled from it. 
The law of Virginia does not strictly confoi-m 
in language or substance to the law of con- 
gress describing the evidence on which the 
arrest and detention shall be made. The law 
of congi'ess requires that they shall be made 
on production of the copy of an indictment 
found, or on production of an affidavit made 
before a competent magistrate, "certified as 
authentic by the executive of the state from 
whence the prisoner so charged has fled;" 
while the law of Vix'ginia provides that the 
arrest may be made "upon complaint on oath 
or other satisfactory evidence that such per- 
son committed the offaice." I think the in- 
tention of the legislature of Virginia was 
to malfe some such proof as that contem- 
plated by the act of congress, requisite to 
the arrest of a person charged with crime in 
another state, but it does not in terms re- 
quire that the affidavit or indictment should 
come certified by the executive of the state 
where the crime was committed. It seems 
to me that the law of the state ought to be 
construed in connection with the law of 
congress of which it is a part; and that on 
habeas corpus, it is competent for me to look 
into the proceedings which tooli place before 
the committing magistrate, for the purpose 
of determining whether the requirements of 
the law of congress in respect to the arrest 
and detention of fugitives from justice 
from other states have been observed. If 
the committing magistrate were merely hold- 
ing this prisoner from day to day, awaiting 
such testimony as the law requires, I should 
remand the prisoner to him and await his 
final action; because it is customary as an 
act of comity between states that, in such 
eases, a reasonable time shall be allowed 
for sending on the requisite proofs of the 
crime and of the charges from the state 
where the crime was committed. But it 
seems that the magistrate has taken final 
action in the matter and exhausted the 
powers intrusted to him by the state law, so 
that the prisoner is before me on the valid- 
ity of the mittimus, which is made part of 
the return of the jailer of Richmond to the 
writ of habeas corpus. The committing or- 
der of the magistrate does not set out in terms 
such facts as are required by law to give 
him authority to arrest and detain this pris- 
oner. There is no demand from another 
state. There is no evidence that a crime 
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has been committed. Nor is there evidence 
that this prisoner committed such a crime 
as the magistrate knew of only by hearsay. 
The prisoner must be discharged. 
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Case No. 8,849. 

McKEE V, The PEARL. 

[Newb. 129.] 1 

District Court, D. Jilichigan. 1857.2 

CoLLisiox — Schooner and Steambb — Heave in 
Stats. 

1. A vessel when beating down the river, need 
not "heave in stays" in meeting a steamboat, but 
must keep her course. 

2. It is the duty of the steamboat to avoid the 
vessel. 

[Libel in rem by Frederick McKee, owner 
of the Pilot, against the Pearl.] 

The schooner Pilot was beating down De- 
troit river in broad daylight, when near the 
head of Bois Blanc island, and close hauled 
on the starboard track, she was stmck on her 
starboard side by the steamboat Pearl ascend- 
ing the river, both vessels being near the 
buoy on the Canada shore. 

John S. Newberry, for libelant. 
Lothrop & Duffield, for respondent. 

WILKINS, District Judge. The steamboat 
was ascending and the schooner Pilot was 
beating down the river. The important fact 
is admitted by the answer, which, according 
to the principles settled in [St. John v. Paine] 
10 How. [51 U. S.] 580, fixes the fault on the 
steamboat. The answer alleges "that the 
schooner did not go about or heave in stays, 
but kept on her course." Being propelled by 
sails, this was her duty and no fault; and 
as settled by this court in The Whip and 
Michigan [Case No. 17,511], the steamboat 
should have avoided her. The collision oc- 
cuiTed in broad daylight, and could have 
been, and shoxfld have been, avoided by the 
steamboat. 

By the proofs submitted, the schooner sus- 
tained considerable damage by detention, re- 
pail's and injury to cargo, amounting in all, 
by the estimate furnished, to §265.81. Decree 
for that amount 

[This cause was talien by appeal to the cir- 
cuit court, where the decree of this court was 
reversed. The Pilot, Case No. 11,168.] 

1 [Reported by John S. Newberry, Esq.] 

2 [Reversed in Case No. 11,168.] 
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Case No. 8,850. 

McKEE V. UNITED STATES. 

[HofiE. Land Cas. 173.] i 

District Court, N. D. California. Dee. Term, 
1856. 

Mexican Lasd Grant — Sdbseqdent Perporbi- 
ance of cosditioxs— occcpation and 
Inhabitation. 
The objection by the board met by further tes- 
timony taken in this court. 

Claim for eight leagues of land in Colusi 
county, rejected by the board, and appealed 
by claimant HVilliam H. McKee]. 

E. T7. P. Sloan, for appellant. 
William Blanding, U. S. Atty., for the Unit- 
ed States. 

HOFFMAN, District Judge. The claim in 
this case was rejected by the board, not how- 
ever because any doubt was entertained as 
to the genuineness of the grant, but because 
no sufficient performance of the conditions 
was shown. The subsequent decision of the 
supreme court in the Case of Fremont has 
established a different rule for our guidance, 
and the testimony taJcen in this court on ap- 
peal is abundantly sufficient to remove the 
only objection urged by the board to a con- 
firmation of the claim. Abner Bryan swears 
That the rancho [Jacinto] claimed by the 
appellant was known as Dr. McKee's rancho; 
that in 1846 and 1847 he was employed by 
SlcKee to taie charge of and cultivate it; 
that he built a house upon and planted it 
ivith corn, wheat and potatoes; that he had 
upon it about one hundred head of cattle, 
and from twenty-five to thirty horses and 
some hogs. The witness remained on the 
land until the end of 1847, when he left it, 
and Capt. G. Swift took charge of the stock. 
Jose Castro testifies that Rodrigues, the orig- 
inal grantee, was a civil and military officer 
of the Mexican government; that on receiv- 
ing his grant he was not required to occupy 
the land, as his services were needed in the 
army. He was subsequently transferred 
from the military to the civil service, but 
was required to hold himself in readiness 
for service in the army. He continued to be 
employed until July, 1846, in the custom 
house at Monterey, except at intervals when 
he was called into militaiy service. The wit- 
ness further states that at the time of ob- 
taining his gi-ant in 1844, the government 
owed him about half of what he had earned 
as an officer of the army, but it was without 
funds to pay him, and the witness states 
his belief that the debt has never been paid. 
The grant in this case does not contain the 
usual condition of occupation and inhabita- 
tion, and tbe above testimony satisfactorily 
explains the reasons of the omission. 

We think that there is no evidence in the 
case to authorize the presumption that the 
claim was abandoned by the grantee, or that 

1 [Reported by Noma Hubert, Esq., and here 
reprinted by pennission.] 



[16 J'ed. Cas. page 188 J 

he is now attempting to resume it owing to 
the enhanced value of the land. On the con- 
trary, the reasons of his delay are fully ex- 
plained, and were such as were not only 
received by the former government, but were 
immediately owing to their own express com- 
mands. We think, therefore, that a decree of 
confirmation should be entered. 



MeKEE (UNITED STATES v.). 
Nos. 15,683-15,689. 
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Case l^o. 8,851. 

MeKEE V. VERNON COUNTY. 

[3 Dill. 210.] 1 

Circuit Court, W. D. Missouri. 1874. 

Mdnicipal Bonds — Substitution of New Bonds 
FOR Old— Estoppel. 
The agent of the county and the presiding jus- 
tice of the county court substituted engraved 
bonds, the signatures on the coupons of which 
were lithographed, for private bonds, the new 
bonds being of the same date and amount as the 
old, and the old being at the same time destroyed; 
there was no order of the county court for the sub- 
stitution, but the county afterwards paid inter- 
est for two years, retained the certificate of stock, 
which was the consideration of the bonds, and en- 
tered of record other reasons than the substitu- 
tion, for ceasing to pay interest on the new bonds: 
Held that the plea of non est factum was not 
sustainable as a defense to an action to recover 
coupons on the new bonds. 

This suit [by Logan McKee] was for col- 
lection of interest coupons from bonds prov- 
ed to have been executed by the presiding 
justice and clerk of the county court, and 
substituted, with the knowledge of the coun- 
ty agent, for other bonds regularly issued 
about seven months previously, which were 
sun-endered and destroyed at the time of the 
substitution. Plea, non est factum. Reply (1) 
in denial; (2) estoppel. It appeared in proof 
that the county held $300,000 of railroad 
stock, and the railroad was built through 
the county. The defendant claimed that the 
surrender and destruction of the old bonds 
by their holders released the county, and the 
issue and delivery of new bonds without 
any order of the county court were without 
authority and that the bonds were therefore 
void. A jury was waived and the ease tried 
to the court, 

Mr. Stephenson, Mr. Shippen, and Ewing 
& Smith, for plaintiff. 

Mr. Stone, Mr. Burton, Mr. Jackson, and 
W. P. Johnson, for the county. 

Before DILLON, Circuit Judge, and 
KREKEL, District Judge. 

DILLON, Circuit Judge (orally). This is 
an action brought against Vernon county on 
coupons attached to bonds issued under au- 
thority contained in the charter of the Tebo 
and Neosho Railroad Company, approved in 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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JTanuary, 1S60, whicli conferred on the coun- 
ty couii; power to take stock in such com- 
pany and issue bonds in payment therefor. 
The county court made a subscription to the 
capital stock and issued bonds to tlie amount 
-of three hundred thousand dollars. This ac- 
■tion is on the coupons for interest upon some 
of these bonds. The defendant pleads non 
■est factum, to which plaintiff replies by de- 
nial, and by setting up that the county is 
estopped, 1st, by its haying levied taxes and 
paid coupons up to 1872,- making two or 
three payments; and 2d, by having received 
-a certificate of its stock from the railroad 
-company, and still holding it; whereby the 
plaintiff claims the case is brought within 
the decision in 13 Wall, Pendleton Co. v. 
Amy, 13 Wall. [80 U. S.] 297. 

Upon the trial it appeared as follows: The 
-county court made an order of subscription 
for the railroad stock, and appointed Lfr. 
Birdseye, as the agent of the county, direct- 
ing him to prepare the bonds, which were ac- 
-cordingly prepared and were issued under 
the order. The original bonds were printed 
and were signed by the presiding justice, 
and sealed with the seal of the county. The 
clerk was Hall, who had a deputy, Weyand. 
Hall being a dissipated man, Weyand at- 
tended to his duties and signed Hall's name 
with the knowledge of the presiding justice 
and of the county agent. These bonds did 
not receive favor because not printed in good 
■style, and the county agent proposed to the 
presiding justice' to substitute engraved 
bonds for the printed ones, and to this the 
presiding justice acceded. The old bonds 
were surrendered and destroyed by the pre- 
siding justice, as he testifies, and in Janu- 
ary, 1871, new bonds were issued corre- 
sponding in terms and form with the old 
ones. Members of the county court had gone 
out of office and new members had come in, 
and Hall, the former clerk, had gone out of 
office and Weyand had become clerk. 

The substituted bonds bore the same date 
with the former ones, and were signed by 
the same presiding justice and the same 
•clerk, and this was at the instance and in 
the presence of the county agent to whom 
the matter had been especially intrusted by 
"the county court As the new bonds were 
made to bear the old date, Weyand still 
signed the name of Hall, his predecessor in 
■office, for whom he had been deputy, and 
the signatures on the coupons were litho- 
.graphed. These bonds were delivered by 
the presiding justice to the county agent, 
who proceeded to carry out his instructions. 

The county paid interest on thesp new 
Tjonds in 1871 and 1872, and there was evi- 
dence that the county received a certificate 
•of stock in the railroad company, not pro- 
duced at the trial, but remaining in the pos- 
session of the county. The county court or- 
dered the subscription to be made, and the 
bonds to be executed by the presiding jus- 
Ttice, and attested by the clerk and the seal of 



the county. The statutes of Missouri make 
no provisions as to the mode in which these 
securities shall be executed. 

The only irregularities presented in this 
case are, 1st, the substitution of new for old 
bonds; and 2d, the signing by Weyand of 
Hall's name as clerk. The question is then, 
whether the plea of non est factum is sup- 
ported by proof of these irx*egularities. 

If the statute provided expressly the mode 
in which these securities must be issued, the 
question, in case of non-conformity with its 
requirements, would be more difficult. The 
bonds were ordered to be attested by the 
clerk, but what was done afterwards in 
levying taxes and payment of interest makes 
a waiver of that part of the order, and the 
county is now estopped in relation thereto. 

These irregularities ai'e not so great as in 
the Winnebago Case in Iowa, decided by the 
United States supreme court 16 Wall. [83 
U. S.] 6. The county judge there issued 
bonds which were objected to in New York, 
and he, as county judge and agent in New 
York, more than 1,000 miles from his official 
residence, had a new county seal made, can- 
celled the old bonds and issued new bonds 
in substitution. The power of a county 
judge in Iowa is no greater than of the coun- 
ty court in Missouri. Here there are no 
checks on the judges, and no fraud is al- 
leged, and the county suffered no wrong. 
The feature of the substitution is much 
worse in the Winnebago County -Case. 

In reaching these conclusions our views 
are strengthened by the order made of rec- 
ord by the Vernon county court, declaring its 
reasons for not paying its interest. They 
were not the substitution of bonds, or the in- 
formality of execution, but solely on a 
ground not here taken in defense, namely, 
that the railroad company did not complete 
its main line according to contract Again, 
we deem the acts and participation of the 
county agent of importance, and the county 
is to be held to know what he and the pre- 
siding justice knew. The failure to give no- 
tice of the special term of the county court 
is of no importance whatever. 

The bonds recite their issue under the 
Tebo and Neosho Kailroad charter, and if as 
we hold in this case they are the bonds of 
the county, no failure in the performance of 
duty on the part of the officers can affect the 
rights of bona fide holders. 

We find for the plaintiff for the amount of 
his coupons, with interest from maturity. 
Judgment accordingly. 

In Pennington v. Baehr [48 Cal. 565], July 
term, 1874, the supreme court of California de- 
cided that coupons may be sigrned by a printed 
fac simile of maker's autograph, although not 
expressly authorized by statute. 
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Case :No. 8,85S. 

McKENNA V. FISK. 

[1 Hayw. & H. 179.] i 

Circuit Court, District of Columbia. April 23, 

isjy:. 

Trespass Vi et Armis — Evidence Thekeunder 
— QuARE Clatjsum Fregit. 

1. In a suit to recover for injury done to per- 
sonal property the plaintiff must show what prop- 
erty was injured, and that the defendant partici- 
pated in said injury, either in person or by his 
advice and counsel. 

2. In an action of trespass vi et armis the 
Ijlaintiff cannot recover for any damages done to 
real property. 

At law. 

Brent & Brent, for plaintiff. 
Jos. H. Bradley, for defendant. 

BY THE COURT (charging jury). In the 
original ease the declaration contained three 
counts. The first and third were, that the 
defendant, with force and arms, seized, &c., 
the goods and chattels of the plaintiff. In 
the second he is charged with having, with 
force and arms, broke and entered a certain 
shanty, &c., of the plaintiff situate in the 
county of "Washington. The defendant plead- 
ed not guilty, and issue was joined on that 
plea. On the trial the court refused to per- 
mit the plaintiff to give in evidence, that the 
defendant came to the shanty of the plain- 
tiff, in Alleghany county, Maryland, with a 
large force of armed men, and also to show 
the value of the goods. Exceptions were 
taken to the above ruling, and the case went 
to the supreme court through a writ of error. 
The supreme court sustained the exceptions 
taken by the plaintiff, and remanded the 
cause for further proceedings. [1 How. (42 
U. S.) 241.] 

On the mandate of the supreme court be- 
ing received, the declaration was amended as 
foUows: "And therefore the said Bernard 
McKenna, by Brent & Brent, his attorneys, 
complains for that heretofore, to wit, on tlie 
first day of September, A. D. 1839, at Wash- 
ington county, in the District of Columbia, 
the said Charles B. Fisk, with force and 
arms, seized, took and carried away, certain 
goods, chattels, bonds, promissory notes, ac- 
counts, evidences of debt and choses in ac- 
tion, to wit: one thousand gallons of spirit- 
uous liquors of different kinds, two thousand 
pounds of coffee, and one thousand pounds of 
tea, four hundred suits of clothing ready- 
made for sale, two hundred bushels of Indian 
corn, all the promissory notes and accounts 
of sundry persons due to said Bernard to the 
amount of at least four hundred dollars, a 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



large quantity of household furniture, beds 
and bedding, and kitchen utensils, all of 
which said goods, chattels, bonds, promissory 
notes, accounts, evidences of debt and choses 
in action, then and there belonging to said 
plaintiff, the property of said plaintiff, of 
great value, to wit, of the value of two thou- 
sand dollars, current money of the United 
States, the said defendant then and there 
converted and disposed of to his own use, 
and other wrongs to the said plaintiff then 
and there did, against the peace, government 
and dignity of the United States. (2) And 
also, for that, heretofore, to wit, on the first 
day of September, A. D. 1841, at the county 
of "Washington, in the District of Columbia, 
the said defendant, with force and arms 
broke to pieces, spoiled, damaged and de- 
stroyed certain other goods, chattels, bonds, 
promissory notes, accounts, evidences of debt 
and choses in action, to wit, bottles, de- 
canters, barrels, casks, hogsheads, jugs and 
demijohns containing one thousand gallons 
of spirituous liquors of different kinds, and 
also destroyed one thousand pounds coffee, 
two hundred pounds of tea, one hundred 
suits of ready-made clothing, two hundred 
bushels of Indian corn, sundry promissory 
notes, bonds, bills and accounts due to the 
plaintiff, from sundry persons, to the amount 
of five hundred dollars and a large quantity 
of planks, timber, shingles and lumber of the 
said plaintiff of great value, to wit, of the 
value of two thousand dollars, current money 
of the United States, then and there being, 
and other wrongs to the said plaintiff then 
and there did against the peace, government 
and dignity of the United States. "Whereby 
the goods, chattels, bonds, promissory notes, 
evidences of debt, accounts, choses in action, 
and effects particularly described in the first 
and second counts hereof, of the value above 
mentioned, were wholly lost to said plain- 
tiff, w^herefore, the said plaintiff saith he is 
the worse, and hath sustained damage to the 
value of four thousand dollars, and there- 
fore he brings suit" 

The defendant pleaded "not guilty"; on 
which plea issue was joined. 

The plaintiff to sustain the issue on his side 
joined, produced a certain James McGratt, a 
competent witness, who being duly sworn, 
said, that he was not present when the al- 
leged trespass was committed, but arrived 
on the ground some time after; that on his 
reaching the premises of plaintiff he found 
his house in the possession of the militia; 
that the house, or shanty, was then unroofed, 
the casks which held liquor out on the 
ground, the liquor running from the heads, 
which had been apparently bored through; 
the papers and ready-made clothing scattered 
about in the house; that there were many 
citizens there; that the defendant was there, 
and witness saw him passing through the 
military and talking with them, as if giving 
orders, but could not hear what he said; 
that he was on the premises the preceding 
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day, Tvhen the mUitia were also there, "but 
■witness did not see defendant there; that 
plaintiff was taken and carried away, and 
about a week after witness saw him in jail 
at Gumherland, ironed, and afterward saw 
him at large about five weeks after. To all 
which testimony relating to the acts of the 
preceding day, and the imprisonment of plain- 
tiff, defendant objected; but the court over- 
ruled the objection, and suffered the evidence 
to go to the jury; to which defendant, by his 
counsel, objected. The plaintiff having giv- 
en said evidence, the defendant then proved, 
on cross-examination of said witness, that 
the plaintiff had admitted the recovery and 
sale himself of a barrel of whiskey spoken 
of by said witness in his examination-in- 
chief as having been injured or destroyed by 
defendant, which had been taken, with the 
other articles mentioned in the declaration, 
by the defendant Whereupon, the plaintiff 
asked the witness to state all that the plain- 
tiff said at the same time in regard to the in- 
juries complained of in the declaration; but 
the court refused to allow such question to 
be put, or the same to be answered; and the 
plaintiff excepted to such refusal. 

After reciting certain evidence, the follow- 
ing prayers were, by the counsel for the 
plaintiff, asked to be given as instructions 
to the jury: "That the act of Maryland, 
named in the evidence and the proceedings 
offered in evidence by the defendant^ do not 
justify, the trespasses committed on plain- 
tiff's pei-sonal property, if the jury shall find 
from the evidence that said trespasses were 
committed by the defendant and those with 
whom he acted, provided they further find 
that at the time of said alleged trespasses 
the plaintiff was absent in the custody of 
the civil authorities, and that there was no 
person in his shanty at the time of entering 
the same, as described in the evidence, and 
committing said alleged trespass. That the 
plaintiff is entitled to recover for any tres- 
passes mentioned in the declaration and 
proved, if the jury shall believe from the evi- 
dence that the defendant was present order- 
ing and abetting said trespasses, unless the 
jury should be of opinion that the said tres- 
passes were all of them absolutely neces- 
saiy to suppress the disturbances on the 
line of said canal. That if the jury find from 
the evidence that defendant is guilty of the 
trespasses as alleged in the declaration, then 
the plaintiff is entitled to recover damages 
for the injury done to the personal property 
of the plaintiff by such trespasses, notwith- 
standing the jury may find that plaintiff aft- 
erwards recovered the whole of the personal 
property so trespassed upon. Should the 
jury be of the opinion from the evidence that 
the plaintiff was keeping a store on the line 
of the canal, as stated in the evidence, in a 
public manner, for the sale of liquors, grocer- 
ies, dry goods and other articles, the pre- 
sumption of the law is, that he had license 
for so doing, as the law directs, to sell said 



liquors, groceries, &c., and that it is not in- 
cumbent upon said plaintiff to produce said 
license, unless the contrary be proved, be- 
cause the question arises incidentally in the- 
cause, and no notice appears to have been 
given to the plaintiff to produce the license. 
Should the jury be satisfied from the evi- 
dence that the plaintiff sustained any dam- 
age, be it ever so small, by the conduct of 
the defendant, as stated in the declai-ation^ 
or of those with whom he acted in the ab- 
sence of proof of special damage, the law pre- 
sumes a nominal damage to the plaintiff, and 
entitles him to a verdict in his favor. That 
in such case, the plaintiff is entitled to re- 
cover, as damages, whatever the juiy shall 
find from the evidence to have been the value- 
to the plaintiff of the powder and liquors- 
totally destroyed, at the time anC place of 
its destruction, and also whatever they shall 
find to have been the damage done to the 
other goods and property of the plaintiff, 
which were not actually destroyed, as stated 
in the evidence, yaluing the goods and prop- 
erty also at the time and place, when and 
where they were so damaged. In ascertain- 
ing the actual loss of the plaintiff by the de- 
struction of the liquors mentioned in the tes- 
timony, the jury are not to consider the prof- 
its he might possibly, or would probably,, 
have made by the sale of the said liquors, 
by small quantities, from time to time, but 
the damages are to be measured by the- 
amount which the liquors wei'e worth, by 
the barrel or cask, at the time and place of 
its destruction, and upon the same principle 
the jury are to ascertain the. value of the 
powder or other property actually destroyed. 
That the plaintiff is also, in addition, entitled 
to recover such damages as the jury may be- 
ef opinion from the evidence is a fair com- 
pensation to him for the disorder and inter- 
ruption of his business, occasioned by the 
destruction of bis property. That in addi- 
tion to the damages referred to in the pre- 
ceding instructions, the jury may give such 
other and fuither damages for the plaintiff 
as under all the circumstances appearing in 
evidence they may be of opinion is right and 
proper, provided they think any damage, in 
addition to the actual damage, right and 
proper upon the whole evidence; which the 
court gave as prayed. And the defendant, 
by his counsel, objected to the granting of 
the said instructions, each and eveiy of 
them. 

"If the jury believe from the evidence that 
the defendant, acting in concert with a body 
of armed men, came to the house of the plain- 
tiff, in his absence, while he was in custodyr 
and without his consent and against his will, 
obtained entrance thereto by threatening to- 
break down the door; that the party with 
whom the defendant was acting, in his pres- 
ence and with his consent, threatened to- 
burn the house in a short time, in conse- 
quence of which entiy and threat the goods^ 
of the plaintiff were removed with the con- 
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■sent of the defendaat and his confederates, 
"by certain persons having no authority from 
plaintiff to remove his goods from his said 
■house, then the plaiutifE is entitled to recover 
:any damages stated in the declaration which 
he may have sustained by reason of such re- 
moval, notwithstanding the acts of the legis- 
"iature of Maryland, read in evidence, and the 
•military orders and proceedings given in evi- 
-dence. And notwithstanding there may have 
been rioting and disturbances at plaintiff's 
said house previous to said alleged tres- 
passes." 

This was given with the following qualifi- 
<3ation: "Unless the jury should find from 
■the evidence that there was insurrection and 
disturbances as stated by the justices; that 
i;he plaintiff participated in the said insur- 
rection and disturbances, or that the said 
rioting and disturbances at his house were 
"by his permission, and that the injury done 
to said property was necessary for the pur- 
pose of effecting the suppression of said in- 
■surrection." 

After offering certain evidence, the defend- 
ant, by his counsel, prayed the court to in- 
struct the jury that if the jury shall find 
from the said evidence that an insurrection 
actually existed on the line of the canal in 
Alleghany county, at the time of the alleged 
trespasses; that said insurrection was at- 
tended with such violence as to endanger 
the lives and property of the peaceable inhab- 
itants of the vicinity; and if they shall be- 
lieve that the military authorities were cau- 
sed out and acted in the manner exhibited in 
said evidence; and if the jury shall further 
Relieve that the militia so called out and so 
acting did nothing more, and inflicted no 
other or further injury to property than such 
-as they then reasonably thought was neces- 
sary to quell said insurrection, then the jury 
may find for the defendant. 

If from the evidence the jury shall find 
that the property stated in the declaration 
was destroyed by being removed from the 
■shanty of the plaintiff by the friends of the 
-said plaintiff, in order to preserve it from in- 
jury, and the apprehension that the said 
shanty was about to be immediately desti'oy- 
-ed by a detachment of military, and the said 
shanty was not in fact destroyed; that the 
•said military had been called out in the man- 
ner stated in the evidence, and were under 
-the command of said Barnes, also mentioned 
in said evidence, then the said plaintiff is not 
■entitled to recover in this action, although 
-the jury shall further find that said defend- 
ant, being present with said military detach- 
ment, advised and counselled the destruction 
•of the said shanty; which instruction the 
-court (Judge THRUSTON, absent), refused 
to give. And the defendant, by his counsel, 
-excepted to the said refusals of the court sev- 
-^Tsdly. 

The following instructions asked for on the 
part of the defendant were given by the 
.<court: That in this action the plaintiff can- 



not recover for any damages done to real 
property, and consequently cannot recover 
for any injury done to the shanty. That be- 
fore he can recover for any injury done to 
personal property he must show by evidence 
what property was in fact injured; and that 
defendant, either in person or by his counsel 
and advice, participated in such trespasses. 

The jury brought in a verdict for the defend- 
ant. 



Case No. 8,853. 

McKENNEY et al. v. BAKER. 

[2 Hask. 130.] 1 

District Court, D. Maine. Jan., 1877. 

Bankruptcy — Renewed Commercial Paper — 
Retired Trader — ^Accommodation Paper. 

1. Renewed commercial paper subjects a trader 
to the same legal consequences under the bank- 
rupt act [of 1867 (14 Stat. 517)] that the original 
promise did. 

2. A retired trader, who gives his negotiable 
promissory note for a trade debt, does not commit 
an act of bankruptcy by suspending payment of 
the same, for it is not his commercial paper, 
made and passed in trade. 

3. Accommodation paper, signed by a trader, 
is not his commercial paper under the amendment 
of 1874 [18 Stat 178]. 

In bankruptcy. Petition by the creditors 
of Jacob C. Baker, charging him with an act 
of bankruptcy in the non payment of his ne- 
gotiable promissory note for the period of 
forty days after it fell due, the same having 
been made and passed 'by him in the busi- 
ness of a trader. Baker answered,, denying 
that he was a trader when he gave the note, 
or that the same was his own comrc^ercial 
paper, or that he made and passed the same 
in the business of a trader. The cause was 
heard upon petition, answer and proof. 

William L, Putnam, for petitioners. 
BEanno W. Gage and Sewall 0. Strou^ for 
respondent, 

FOX, District Judge. This is a proceeding 
by the creditoi-s of Mr. Baker to have him ad- 
judged a bankrupt, "for that being a mer- 
chant and ti-ader, he has suspended and not 
resumed payment of his commercial paper 
for more than forty days." The commercial 
paper thus overdue is set forth in the peti- 
tion as three notes of Baker, amounting in 
the aggregate to $2,000, all bearing date of 
November 16, 1875, payable by Baker fo 
Chas. W. McKenney or order in three months, 
and given for lumber sold by McKenney to 
Baker, 

In his answer, Mr. Baker denies that he 
was a merchant or trader at the giving of 
said notes, and says that the same were not 
his commercial paper, within the meaning of 
the bankrupt law, but were made by him 
for the accommodation of A, L. Hobson and 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



[16 Fed. Cas. page 193] 



(Case No. 8,853) McKENNEY 



for his benefit, and were to be paid by Hob- 
son at their maturity. 

It appears in evidence that for some years 
piior to May, 1875, Mr. Baker had been a 
trader in Portland, dealing in pressed hay, 
straw, flour, short lumber and potatoes, ship- 
ping to Southern ports these various articles 
as the markets might justify; that on one 
or two occasions only, and many years since, 
had he shipped lumber of any kind to the 
West Indies. 

It did not appear that he had ever traded 
in heading in any way until the transaction 
with McKenney in May, 1875. It was not 
questioned that on the afternoon of May 3, 
1S75, Baker sold out his entire stock in trade 
to O'Brien, and gave up to him his counting 
room and place of business, continuing to oc- 
cupy desk room there for a short time to 
close up his accounts, but not being engaged 
in trade. On the third day of May, 1875, 
A. L. Hobson, who was the brother-in-law of 
Baker and then engaged in the West India 
trade, was desirous of obtaining from 0. W. 
McKenney, a manufacturer of lumber, 2o,00C 
pair of heading. McKenney, not being sat- 
isfied with Hobson's credit, was unwilling to 
sell the heading to Hobson, but would sell 
to Baker; during the forenoon of that day, 
May 3d, it was agreed between these parties 
that Baker should purchase the heading of 
McKenney, and that he should receive for it 
the notes of Baker from time to time as the 
heads were delivered, to be brought in on the 
cars from Buxton at McKenney's charge, but 
in the name and to the address of Baker. 
Hobson agreed with Baker to pay his notes 
given to McKenney as they should fall due. 
The heads were all delivered as agreed, and 
with the assent of Baker, were 'received by 
Hobson and by him disposed of. On. the 
thirteenth of May there was ?2,000 due to 
McKenney for heading delivered under this 
contract, and on that day he called on Baker 
for his note for that sum, which he received 
and caused to be discounted. When it fell 
due, it was renewed hy Baker, and the re- 
newal note not being paid, the three notes of 
Baker described in this petition, amounting 
to $2,000, wei-e received therefor by McKen 
ney and have never been paid. 

The notes of Baker now held by McKen- 
ney, being renewals of one received for the 
note of $2,000 given by Baker to McKenney 
May 13, 1875, it is claimed by the petitioners 
that under the bankrupt act the court must 
look to the date of the original note; that the 
rights and liabilities of the pailies are to be 
determined as of that date; that the renew- 
als are not to be considered as payments of 
the primary note, but as mere extensions 
from time to time of the original liability; 
and that the question here to be decided de- 
pends upon whether the note given by Baker 
on the thirteenth of May is to be deemed his 
commercial paper made or passed by him 
in the course of his business as a trader. 

In the opinion of the court, the new secu- 
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rity must be regarded as a substitute for the 
original nota This, in reality, has never 
been paid, but the time of its payment has 
been extended, and the party has not, by 
such an extension, been discharged from any 
liability under the bankx-upt act, to which be 
was subjected by the original promise; ^ut 
he remains charged with all the legal conse- 
quences which the note of May 13th imposed 
upon him. Such was the opinion of the lord 
justices in Ex parte Griffiths [3 De Gex, M. 
& G. 175] hereinafter refen-ed to, a case in 
this respect parallel with the present. 

Was this note of May 13th Baker's com- 
mercial paper made and passed by him as a 
trader? It is not claimed that at that date 
he was then in fact a trader, engaged in 
trade as before, or carrying on business ex- 
cepting in completing the purchase of the 
heading; but it is urged that on May 3d, in 
.the forenoon, he was in trade as he had been 
for 'years, and as a ti'ader, then contracted to 
purchase of McKenney the heading; that 
from time to time SIcKenney under and by 
virtue of and in performance of this contract 
sent forward to Baker's address the heading; 
and that in this behalf Baker's dealings as a 
trader were not completed and determined 
until all the heading was delivered and paid 
for; and that in all that he did under this 
contract in receiving the heads by his agent, 
Hobson, and in giving the note of August 
13th, he was acting as a trader; that al- 
though he might have previously withdrawn 
from his other business, until payment was 
actually received for the heading, he could 
not by thus retiring from trade exonerate 
himself from the consequences growing out 
of this transaction. 

Taking this transaction singly and alone, 
I am of opinion under the peculiar circum- 
stances attending it, that it would hardly 
have constituted Baker a trader within the 
law. While the title to the heads did numer- 
ically vest in Baker, and he agreed to become 
accountable to McKenney for the payment 
of the agreed price, yet it was part of the ai'- 
rangement that this was all for the benefit 
and use of Hobson, who was to take care Of 
the notes of Baker as they matured, and on 
this account was to receive the headings as 
they were delivered. 

Baker was not to sell the heading to Hob- 
son in the ordinary usual course of trade; 
but the actual trading was between McKen- 
ney and Hobson with a rignt to demand of 
Baker his negotiable paper for the pr(>perty. 
In this way he became, in one view, the pur- 
chaser of the heading, but not for his own 
benefit; and it is beyond questioh that if 
this transaction was the only evidence to 
constitute Baker a trader, it would not be 
within the act. By his foi*mer dealings, and 
not by this, was he a trader on May 3d, and 
when he entirely withdrew from the busi- 
ness he had before carried on, his carrying 
out the contract with McKenney, so far as 
he was required by its terms, did not con- 
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tinue him in trade as a trader witliin the 
purpose of the tiankrupt law. 

It is said that having been a trader Jlay 
3d, he could not, by abandoning trade, devest 
himself of the consequences resulting from 
sucli occupation, and that he remained a 
trader until the debts he owed when a trader 
were all discharged. Great reliance is placed 
upon the case of Ex parte Griffiths, 3 De Gex, 
M. & G. 175, before the lord justices. In that 
case a trader contracted a bond debt in 1839. 
He continued a trader until 1848. Judgment 
was recovered on the bond in 1850. Lord 
Justice Knight Bruce, in his opinion, says: 
"I apprehend that by the spirit and intent of 
the bankrupt law, according to principle 
equally and authority, these two rules are 
clearly established: First, that a trader, who, 
after becoming indebted, leaves off tradinjj? 
is not to be heard to say to his creditors that 
the trading has been left off, if a question, 
arises whether the debtor can or cannot be 
as a trader made bankrupt; secondly, that 
a bond, in the case of a simple contract, or a 
judgment in the ease of a specialty, which 
for many purposes extinguishes (though not 
satisfying) the original debt, does not do so • 
as against the creditor for the purpose of 
disabling him from making his debtor a 
banki'upt on the original debt, remaining in 
every sense, or in every other sense, unsat- 
isfied." 

Lord Justice Turner (page 178) says: "Then 
it is said that the respondent is not a trader 
under the 72d section of the bankrupt law 
consolidation act, because he ceased to trade 
in 1848; but as he had been a trader, and 
the debt existed during the trading, he must 
be considered as a trader still, so long as the 
debt is not paid." 

The same principles are recognized in 
Stronge v. Hawkes, 3 De Gex &. J. 70. In 
Bailie v. Grant, 9 Bing. 122, Chief Justice 
Tyndal, says: "The debt contracted before 
trade, but remaining unpaid at and after the 
time the debtor enters into trade, appears to 
us to be a subsisting debt for every pui*pose 
and subject to any consequences which be- 
long to a debt originally contracted during 
ti-ade." 

The English bankrupt law tlien in force re- 
quired as a foundation for proceedings 
against a ti'ader for a commission in bank- 
niptcy, that he should be indebted, on a de- 
mand which was outstanding against him 
while he was, in fact, a trader; and under 
guch circumstances, he was liable to be ad- 
judged bankrupt, although he had left off 
trading. This liability, by reason of such in- 
debtment as a trader having once attached, 
■continued so long as the debt remained un- 
satisfied. 

English decisions of a later date may per- 
haps create a doubt whether the same con- 
sequences would result under the bankrupt 
act, as in Ex parte Bailey, L. R. 13 Eq. 321. 
Bacon, C. J., says: "Then as to the point of 
the debt or some part of it having been con- 



tracted while the debtor was a trader, I am 
of opinion that the* existing statute has, in 
this respect, no retrospective operation, and 
that it speaks of and refers only to such per- 
sons as, at the time of its commencement, 
were, or should afterwards become traders." 

In Wms. Bankr. Prae. 24, in commenting 
on this language, the learned authors say: 
"It would seem clear that if the existence of 
debts contracted whilst in trade is in itself 
sufficient to constitute a man a trader, no 
question as to whether the act was retro- 
spective would have arisen in this case, be- 
cause trade debts were still existing at the 
time of the petition, which was in 1871, and 
therefore, this case would seem to be an au- 
thority that under the present act actual 
present trading was necessary." 

In Re Sehomberg, 10 Ch. App. 174, each of 
the lord justices declares that the language 
of the act, "the debtor being a trader has for 
the space of seven days &c.," must mean a 
trader at the time the summons was served; 
but as I read the ease, the learned justices 
found that the debtor in that case was not 
a trader at the contracting of the debt or 
subsequently, so that the question as to the 
effect of the existence of a debt whilst a 
trader did not arise. 

In my opinion however, it is not essential 
for the pui-poses of the present case to de 
termine whether or not under the present 
bankrupt law of England the rule is differ- 
ent from that established by the decisions un- 
der former acts. Conceding that a commis- 
sion in bankruptcy could in the English tri- 
bunals now be sustained by an ^act of banic- 
xoiptcy, committed by a trader after retiring 
fi'om trade, the debt having Ijeen contracted 
by him in the course of his trading, I am of 
opinion that under the provisions of the 
bankrupt law as amended by congress, the" 
party is not subject to be decreed a bankrupt 
for non payment of his negotiable paper, 
given by him after retiring from trade in set- 
tlement of a trade debt. 

In England it may be necessai-y that there 
should be a debt outstanding, contracted or 
owing by him whilst in trade to subject the 
debtor to bankruptcy. This debt still con- 
tinues after the party retires from trading. 
It remains a subsisting debt just as before, 
burdened with all the consequences which 
originally belonged to it while the party was 
in business. Thereafterwards no new conse- 
quences arise from its remaining unpaid, or 
attach to it 'afterwards; but it simply exists 
and continues, without change or modifica- 
tion, affecting the debtor as it did originally, 
but not increasing or diminishing his liability. 
As a trader he owed this debt. In tliat state 
it afforded a basis for bankniptcy proceedings, 
and by his ceasing to be longer a trader, the 
party ought not to be thereby relieved from 
any consequences to which he was then sub- 
jected on account of it. 

Under our bankrupt act, so long as a party 
refrains from issuing his commercial paper 
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as a ti'ader, however mucli he may be indebt- 
ed in other "ways, he is not liable to any or 
the provisions of the bankrupt law, and on 
account of such other indebtment could nev- 
•erbe adjudicated abankrupt. Such liabilities 
do not afford any foundation for proceedings 
in banlcruptey against a trader; and while 
they are subsisting debts for every pui"pose, 
and subject to eveiy consequence which be- 
long to a debt originally contracted during 
trade, they do not entail any other conse- 
■quences than those which exist while the par- 
ty remains a trader. 

If a trader under our law fe liable to be 
subjected to bankruptcy on account of his 
general indebtedness, and should withdraw 
from trade, he would still remain liable to be 
put into bankruptcy so long as such debts 
-are unsatisfied; but as by our law a trader 
is not liable to be thrown into bankruptcy 
-on account of such debts, but only when the 
same are merged in commercial paper does 
the liability of bankmptcy follow, after it has 
been made and passed by a trader, and he 
has allowed it to remain overdue and unpaid 
the forty days made requisite by the act. If 
■such paper is not put in circulation by a 
tradei- during the time he is actually m ti-ade, 
it would be a strained and forced construc- 
tion of our statute to hold that if made and 
passed months or years after withdrawal 
from ti-ade. In discharge of a trade debt, it 
thereby becomes within the act commercial 
paper, then made and passed by a trader in 
the business of trade, when for years he had 
not bought or sold, in the way of trade, a 
•dollar's worth of property. 

A debt originally contracted by a ti*ader 
may well be said to be a trade debt, due 
from a trader even when he has long been 
withdrawn from trade, and he continues lia- 
lile to all the consequences, which attached to 
the debt in its then condition, but to none 
•others; by giving his negotiable paper in 
settlement of the debt after he has retired 
from business, the relations of the parties 
■ought not to be changed; each should stand 
as far forth as practicable in the positions 
they were previous to the making of the note, 
and thereby neither should acquire or lose 
any rights. Such is in fact the substance and 
effect of the English authorities, relied on by 
the petitioners. No one of them asserts that 
any new rights attach subsequently to the old 
^ebt; but they remain exactly as before, the 
debtor's ceasing to be a ti-ader having no ef- 
fect whatever; and in my view, such Is the 
true consti-uction of this provision of our law. 

In'the case of Re Jack [Case No. 7,119], be- 
fore Woods, J., in the circuit court in Georgia, 
the head note is, "that a person, who gives 
a note when he has ceased to be a trader, 
does not commit an act of bankruptcy by 
suspending payment thereof, although the 
note is given for a debt contiacted while he 
was a trader; for the law requires that he 
should be a trader at the time of making of 
the note." The ophiion of the learned judge 



on this point is brief, and does not refer to 
any authorities, and the case was decided 
upon section 39 of the bankrupt act It is 
similar to the present, and, being the judg- 
ment of the circuit judge, is of great weight, 
although not conclusive in another circuit. 

The opinion of Hoffman, J., in Re Stevens 
[Case No. 13,393], It Is claimed would lead to 
a different result. In that case, a firm were 
manufaetui'ers; one member died; Stevens, 
the survivor, in settling the affairs of the 
firm and closing up its business, gave a diuft 
in payment of a debt of the firm, contracted 
In the coui-se of its business, which diaf t, hav- 
ing been protested, was the basis of the pe- 
tition as an act of bankraptcy, and the pe- 
tition, was sustained. The report of the case 
is not veiy satisfactory. It does not appear 
but that Stevens still continued in business 
as a manufacturer after the death of his co- 
partner; nor is it stated what was the na- 
ture of the debt for which the draft was 
given, whether it was or not commercial 
paper. The proceedings were prior to the 
amendatory act of 1874, by which, as I hold, 
the law in tliis respect was much limited and 
restricted, and the case of Re Stevens [supra] 
is therefore of but little assistance in the de- 
termination of the questions now before the 
court. 

If this view of the law is erroneous, there 
still remains another ground upon which, as 
I think, this petition can not be sustained. I 
hold, that under the circumstances of the 
present case, this note of the respondent's of 
May 13th, can not, within the act, be consider- 
ed "the commercial paper of Baker, made or 
passed in the course of his busings as a 
trader." 

The trade with McKenney for the heading 
was for Hobson's benefit solely; and he was 
to receive and dispose of it as he saw fit. . Mc- 
Kenney was to have Baker's notes for the 
heading, but Hobson was to pay these notes 
as they matured, and they with their renew- 
als are all entered among his "bills payable," 
and I am satisfied McKenney was cognizant 
of the agreement. All that he asked for was 
a direct and absolute claim upon Baker for 
the payments, and having obtained that, he 
was content, although he well understood 
that Hobson had agreed with Baker to pro- 
tect him from these notes, and that Baker 
was not to be primarily liable, but that 
throughout the transaction, he was acting, 
not in his own behalf as the purchaser of the 
property, but simply for the advantage and 
accommodation of Hobson and as a guarantee 
of the payment by Hobson to McKenney. 

Prior to the amendment of the bankrupt 
act In 1874, there existed a serious conflict 
in the decisions of the various tribunals upon 
the question whether one was liable to be 
adjudged a bankrupt by reason of non pay- 
ment of negotiable paper to which he was a 
party for the accommodation of a third paity. 
Since the passage of that amendment, I think 
the comts must decide that such paper is not 
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brought within the act, and is not to be deem- 
ed the commercial paper of a trader made or 
passed by him in the course of his business 
as a trader. The object of this amendment 
■was to restrict this liability within a much 
narrower range, and to confine it to a trader's 
own business paper by him negotiated in the 
course of, and directly connected with such 
business, and for his own purposes and bene- 
fit, and which he was bound to meet promptly 
at its maturity, and not to taclude what is 
known as accommodation paper which the 
party never expects to pay, and therefore does 
not ordinarily provide for as it falls due. 
Such paper would, of course, be provable 
against the estate if the debtor became bank- 
I'upt; but I can not think its non payment 
for forty days is now to be deemed an act 
of banki'uptcy, as it is not his own business 
paper and does not arise or grow out of his 
business as a trader, but is wholly extraneous. 
Petition denied. 
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Case No. 8,854- 

McKENTY T. UNIVERSAL LIFE INS. CO. 

[3 Dill. 448; 3 Ins. Law J. 385; 6 Chi. Leg. 
News, 199; 4 Bigelow, Ins. Cas. 153.] i 

Circuit Court, D. Mmnesota. Jan. 7, 1874. 

Life Insurance Policy— Insuk able Interest of 

CREDITOK — SCRUENDER — AOTION FOIl BAL- 
ANCE BT AuMINISTRATOK. 

A policy of insurance was issued for $3,000 
iipon the life of a debtor, payable upon his death 
to his creditor: on the death of the assured, the 
creditor holding the policy received from the in- 
surer S2,050.57, "in full of all claims under the 
policy, and surrendered it; afterwards the cred- 
itor assigned "all his right, title, and interest in 
the policy" to lie administratrix of the assured, 
subject to the amoimt he had received from the 
company in payment of his debt. Meld, that an 
action by the administratrix, under such assign- 
ment, against the insurer for the balance of the 
$3,000 could not be maintained. 

The plaintifE [Johannah McKenty], adminis- 
tratrix of the estate of Henry INIcKenty, de- 
ceased, brought suit upon a policy issued on 
the latter's life by the defendant. 

The following is a copy of the policy: "Uni- 
versal Life Insurance Company, of New York. 
This policy of insurance witnesseth, that the 
Universal Life Insurance Company, in consid- 
eration of the representations made to them 
in the application therefor, and of the sum 
of $36.10, lawful money of the United States, 

1 [Reported by Hon. John P. Dillon, Circuit 
,Tudge. and here reprinted by permission. 3 Ins. 
Law ,1. 385, contains only a partial report.] 



first in hand paid by Henry McKenty, and of 
the quarter-annual payment of a like amount 
on or before the 14th days of October, Jan- 
uary, April, and July, in every year durmg 
the continuance of this policy, at the office of 
said company in the city of New York, or to 
their agents, as hereinafter provided, do here- 
by promise and agree to pay to Charles H. 
Parker, the assured under this policy, his 
heirs, executors, or assigns, at their ofla.ce 
aforesaid, the sum of three thousand dollars, 
lawful money of the United States (the bal- 
ance of the current year's premium, if any. 
being first deducted therefrom), in thirty days 
after due notice and proof of the death of 
Henry McKenty, of San Francisco, in the 
county of San Francisco, and state of Cali- 
fornia, w^hereupon this policy shall cease and 
determine. * * * In witness whereof tlie 
said Universal Life Insurance Company have, 
by their president and secretary, signed and 
delivered this conti-act this fourteenth day of 
October, A. D. 1868. Wm. Walker, Presi- 
dent. Jno. H. Bewley, Secretary." 

Parker, the assm'ed, was a creditor of Mc- 
Kenty, and after his death, on payment of 
his debt, executed the following receipt: "New 
York, February 26, 1870. Received from the 
Univei-sal Life Insurance Company two thou- 
sand and fifty-six and 57/100 dollars, in full 
for all claims under the within policy, termi- 
nated by the death of Henry McKenty. C. 
H. Parker." 

On receiving this amount, Parker surren- 
dered the policy to the company. After- 
wards, and on the 12th day of April, 1871, 
Parker executed the following assignment to 
the plaintiff, administratrix of the estate of 
her husband: "San Francisco. April 12, A. 
D. 1871. For value received I hereby assign 
to Mrs. Johannah D. McKenty, as adminis- 
tratrix of the estate of Henry McKenty, late 
of St. Paul, Ramsey county, Minnesota, de- 
ceased, all my right, title and interest in, to 
and by virtue of a certain policy of insurance 
number 5,736, dated October 14, 1868, made 
and issued by the 'Universal Life Insurance 
Company' of New York, to said Heni-y 3Ic- 
Kenty, then of San Francisco, California, for 
$3,000, payable to myself (Chas. H. Parker). 
This assignment being made to said Mrs. Mc- 
Kenty, as aforesaid, subject to the payment 
of the sum of about sixteen hundred dollars 
heretofore paid to me thereon by said compa- 
ny and receipted for by me. This assign- 
ment is made without recourse to me in any 
event or under any circumstances. Charles 
H. Parker." 

On the ti'ial the court ruled as shown in the 
opinion below given. 

Gilfillan & Williams, for plaintiff. 
Lorenzo Alhs, for defendant 

NELSON, District Judge. This contract of 
insurance was effected by Parker, although 
the first premium appears to have been paid 
by McKenty. Parker was a creditor of Mc- 
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Kenty, and had sueli an insurable interest as 
would entitle Mm to recover in a suit against 
the company, had it refused payment to Mm. 

The "better opinion at tMs tune is that poli- 
cies of life insurance are not like fire and 
marine insurance, contracts of indemnily. 
The agreement is that in consideration of a 
certain annual, semi-annual or quarter-annu- 
al payment of money to the company, it will, 
on the death of the party whose life is in- 
sured, pay to the person named in the policy 
a certain amount therein specified. 

It is unnecessary in tMs case to decide 
whether upon tMs policy the assured named 
therein could recover any more than Ms debt 
due at the time of the death of Ms debtor. 
TMs action is not brought by Mm as the ben- 
eficiary named in the policy, but by the ad- 
ministratrix of the estate of the deceased 
whose life was insured, and she seeks to 
recover the surplus over and above the 
amount paid to Parker by the company. It 
is undisputed that Parker was paid, on the 
death of McKenty, all that he claimed, and 
he has given a receipt in full of all demands 
against it, and surrendered the policy. 

To sustaM the demand made by the admin- 
istratrix, it is urged that "Parker was a trus- 
tee for the estate of McKenty on his death 
for the amount of the policy, over and above 
his interest in it (wMch is said to be the 
amount of his debt), and that the receipt giv- 
en by him in full of all demands, and the 
surrender of the policy can not affect the 
estate." I do not think the policy upon its 
face, or the testimony, shows that any one 
but Parker had an interest In it 

It was possible to effect an insurance so 
that a portion of the loss would go to the 
decedent's estate, and to have made the as- 
sured named in the policy a trustee to re- 
ceive it; but there is nothing in the case to 
indicate that any such purpose was intended. 

The plaintiff can not recover, under the as- 
signment from Parker to her, after the lat- 
ter had been paid by the company the full 
amount he claimed. At the death of Mc- 
Kenty, the right of action upon the policy be- 
longed to Parker alone. He made Ms claim, 
and offered proofs to maintain it, was paid 
the amount and gave a receipt in full for all 
demands. That put an end to all Ms interest 
in the policy, and it is not possible for the 
plaintiff, who claims under an assignment 
made after this receipt was given, to recover 
anytliing more from the company. See Bliss, 
Ins. § 554; Rawls v. American Mut Life Ins. 
Co., 27 N. Y. 282; DEnsurance Co. v. Robert- 
shaw, 26 Pa. SL 189.] 2 

Judgment for defendant 

On a motion for a new trial the court gave 
the following opiMon: 

NELSON, District Judge. TMs case is not 
to be governed by the common law rule de- 
fining what constitutes a good accord and 

2 [From 6 Chi. Leg. News, 199.] 
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satisfaction. Parker, the creditor and as- 
sm*ed, did not urge a claim for or demand 
the full amount named in the policy, but 
agreed, on a sufiicient consideration paid Mm, 
to exonerate the company from all further li- 
ability; received it, and gave Ms receipt in 
full, and surrendered the policy. TMs, in 
my opinion, had the effect of an absolute re- 
lease, as much so as it would have been if a 
formal instrument had been drawn up and 
signed and sealed. 

The old common law rule of accord and sat- 
isfaction was always considered technical, 
and unsupported by reason. Dewey, J. in 
Brooks V. White, 2 Mete. (Mass.) 283, says: 
"The foundation of the rule seems to be, 
that, in the case of an acceptance of a less 
sum of money in discharge of a debt, inas- 
much as there is no consideration, no benefit 
accruing to the creditor, and no damage to 
the debtor, the creditor may violate with le- 
gal impumty Ms promise to his debtor, how- 
ever freely and understandingly made," This 
is a rule founded on very poor morals to say 
the least, and it has been doubted whether it 
would apply to anythmg but a bond. 

In Co. Litt. 212b, it is said, that "where 
the condition is for payment of twenty 
pounds, the obligor can not * * * pay a 
lesser sum in satisfaction of the whole, be- 
cause it is apparent that a lesser sum can not 
be a satisfaction of a greater. But if the 
obligee do * * * receive part, and there- 
fore make an acquittance, under seal, in full 
satisfaction of the whole, it is sufficient, by 
reason the deed amoimteth to an acquittance 
of the whole." Thus we see that the common 
law rule was intended to secure only a settled 
and deliberate agreement to discharge the 
debt When tMs appeared and was estab- 
lished, the acquittance of the whole is ad- 
mitted. 

A formal instrument tmder seal is not the 
oMy evidence in my opinion to establish a re- 
lease. The surrender of the policy in this 
case by Parker, was, to say the least, prima 
fecie evidence of an intention to release all 
claims under it, and when this fact is con- 
ceded, and a receipt in full of all demands 
is written upon the face of it, and signed by 
him, I think in law the company is absolutely 
discharged. 

The other point presented, to-wit, that the 
construction of the contract, so far as the 
intention of the parties thereto, should have 
been left to the jury, is not tenable. The pol- 
icy was the only evidence in the case to indi- 
cate what was the intention of the parties. 
There is no evidence outside to show that the 
assured was a trustee, and that when his 
debt was paid he must account for the bal- 
ance of the amount specified in the policy. 
The question presented was, "what is the le- 
gal construction of the conti-act?" TMs the 
. court decided and so charged the jury. Upon 
the conceded facts in the case, in the view 
taken by the court, there was no issue of fact 
for the jury to decide which would authorize 



IMcKENZIE (Case No. 8,855) 



[16 Fed, Cas. page 198} 



a verdict for the plaintifC. See 2 Hare & Wal- 
lace's Notes to Smith's Leading Cases, p. 
439. Motion denied. 

As to nature of life policies and conflicting de- 
cisions as to the continuance of the creditor's 
interest down to the death, and the extent of re- 
coTery, see May, Ins. §§ 7, 8, 110. 118. Phoe- 
nix Ins. Co, V. Bailey, 13 Wall. [80 U. S.] 616. 
Bliss, Ins. §§ 24, 30, 31; Swick v. Home Ins. 
Co. [Case No. 13,692], 



Case No. 8,855. 

McKENZIE et al. v. ANDERSON. 

[2 Woods. 357.] 1 

Circuit Court, S, D. Georgia. April Term, 1873. 

BSEOUTOK — BORROTVING FROM ESTATE — INTEREST 

Chargeable — Maladministration — Loss from 
Vis Major — Coxfederatb Monev*. 

1. Where a trustee and executor, in entire dis- 
regard of the directions of the will, takes funds 
of the estate and treats himself as the borrower, 
he must be charged with the highest amount of 
interest allowed by the law. He is personally 
and absolutely responsible for the fund. 

2. Mode of adjustment of accounts of executor 
and trustee, in case of maladministration.- 

3. For such public and national calamities as 
war, foreign or civil, and the vicissitudes of 
fortune which attend them, no individual, who 
does not incite them, is responsible. 

4. An executor is not responsible for the loss 
of the funds received by mm for dividends in 
Confederate money or notes, which, at the time, 
he was obliged to accept. 

This was a bill filed by the legatees of Wil- 
liam J. Scott, residing in Great Britain, 
against [G. W.] Anderson, the executor, for 
an account, and for a change of ti-ustee. Wil- 
liam J. Scott, a resident of Savannah, Geor- 
gia, was possessed of a considemble real and 
personal estate in said city, and made his 
will, dated October 6, 1823, and a codicil 
thereto, dated June 4, 1829, by which, after 
constituting the defendant and others as ex- 
ecutors and trustees, he devised and bequeath- 
ed to them all his estate in trust: First, to 
convert the same into money unless invested 
in good mortgages or government funds, and 
with the proceeds to pay his debts and funer- 
al expenses; secondly, to invfcst the residue 
in the public stock or funds of Great Britain, 
the United States, or any individual states, 
or any municipal corporation, or in the cap- 
ital stock or shares of any chartered bank, 
or upon real estate, as they might in their 
discretion think proper; thirdly, fourthly, 
etc., to pay one-half the income and profits 
of said estate to his daughter Elizabeth (one 
of the complainants, wife of William Mc- 
Keuzie), during her life; and after her death, 
the said half of his estate to such child or 
children of either of his daughters, or their 
issue, as his daughter Elizabeth should by 
will appoint; and to pay the other half of 
said income and profits to his daughter Kezia 

1 [Reported by Hon. William B. Woods, >Gir- i 
cuit Judge, and here reprinted by permission.] 



now deceased, the mother of the other com- 
plainants, for her life; and after her de- 
cease, to paythesaid halfof his estate to such 
child or children of either of his daughters 
as his daughter Kezia should by will appoint; 
and if either daughter should die intestate, 
then to pay and divide her moiety to and 
among her children and their issue, if any,' 
share and share alike. The testator further 
empowered his executors to call in any debts 
or securities which to them might appear un- 
safe or inseeui-ely invested, and to invest the 
same or the proceeds thereof according to 
the directions before given. The testator died 
in 1830, and the defendant proved the will on 
the 3d day of November in that year, and 
took possession of the estate, amounting, as 
stated by the bill, in real estate, to the value 
of ?24,000, and in personal estate to $48,- 
323.20. The bill further stated the marriage 
of the daughters, Elizabeth, to William Mc- 
Kenzie, and Kezia, to Richard R. Manson; 
and the death of Kezia intestate, leaving her 
surviving the complainants, Richard R. Man- 
son and Elizabeth R. Gordon, there being 
then no other children of either of said 
daughters of the testator, nor any children's 
children. The bill charges that large sums 
of money came into the executor's hands, 
which he failed to invest as directed by the 
will, but applied the same to his own use; 
that he has failed to pay over the interest as 
directed; that he invested large sums in Con- 
federate States bonds, which he had no right 
to do; that he continued to keep a lai-ge 
anaount invested in the. stock of a banking 
corporation, to wit: the Planters' Bank, of 
Georgia, of which he was president, the as- 
sets of which were used for the benefit of 
the Confederate States government, whilst 
it was his duty to have changed said invest- 
ment; and the failure to do so resulted in a 
great loss to the estate; that he kept large 
balances in his hands which he might have 
invested, and so lost the interest thereof, and 
then invested the same in Confederate bonds, 
which became worthless. Other delinquen- 
cies are charged which it is not necessary to 
specify. 

The answer stated that the real estate sold 
for only $21,000, and that the personal es- 
tate was appraised at $45,895, a copy of the 
inventory being annexed to the answer. The 
answer further stated that of this amount, 
the sum of $3,497.96 was decreed to be the 
property of the two children and was paid 
over to them, and that certain other items 
did not produce the amount of the appraise- 
ment. The defendant appended to his an- 
swer a copy of his whole account from 1830, 
down to the time of filing the bill, and this 
account furnished the materials from which, 
with the aid of some further extraneous evi- 
dence, a satisfactory disposition of this ease 
could be made. He admitted, and his ac- 
counts and testimony showed, that he re- 
ceived large amounts of money belonging to 
the corpus of the estate, arising from the sale 
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of lands and other sources, -wliich he loaned 
out on personal security, without investing 
the same as directed by the Tvill. But he 
contended that he paid over the interest 
thereof, and that they were loaned out at 
greater profit in that way, than they could 
have been in any other manner. He admit- 
ted that on the 9th day of June, 1863, he in- 
vested the sum of §23,000 in Confederate 
States bonds, and on the loth of January, 
1864, the further sum of §1,010 in hke securi- 
ties; that this was money received by him in 
Confederate treasury notes for loans then 
due, part of the corpus of the estate, which 
he was authorized to receive in this form by 
a statute of Georgia; and that the purchase 
of the bonds was sanctioned by an order of 
the superior court of Chatham county, Geor- 
gia, made in May term, 1863; and that he 
still held the said bonds. He further stated 
that from and after the year 1861, all the 
rents, issues and income of the estate were 
received in Confederate treasm*y notes— a 
part of which were in his hands. He further 
stated that from 18G4 to 1866 there was no 
income which came to his hands, and only 
a few htmdred dollars thereafter, of which 
he gave a detailed statement He admitted 
that he invested largely, to the extent of 
244 shares, in the Planters' Bank of Georgia, 
of which he was president, and could not, in 
his judgment, have made a better invest- 
ment He admitted that said bank made 
large loans to the Confederate States of 
America, of which he gave a list; but said 
that it was forced to do so by law and pub- 
lic opinion. He denied that the failure of the 
bank was due to these loans; but insisted 
that it was caused by the statute of Georgia 
which compelled the bank to receive the 
treasuiy notes of Georgia and the Confeder- 
ate States in payment of all dues to the 
bank. By an amended answer he said that 
the Confederate bonds purchased by him were 
not purchasedfromthe government, but from 
private individuals in the market 

Upon this bill and answer the matter was 
referred to a master, who made a long re- 
port to which both parties excepted; and it 
was upon these exceptions that the case was 
heard. 

H. R, Jackson, for complainants. 

T. B. Lloyd and W. S. Chisholm, for de- 
fendants. 

BRAJDLBT, Circuit Justice. It appears 
from the master's report and from the de- 
fendant's accounts and evidence, that the 
§23,000 invested in Confederate States bonds 
was a sum of money, part of the corpus of 
the estate which had accumulated in the de- 
fendant's hands many years before, as far 
back as 1840, and had been accumulating 
several years before that time, and which he 
had never invested in accordance with the di- 
rections of the will; but which, he alleges, 
he loaned out from time to time to individ- 
uals on their personal security, and which 



was all paid in Confederate treasury notes in 
1863. It further appears that the balance of 
the estate had been invested by the defend- 
ant in bank stock of the SavannaJi Bank, in- 
cluding a few shares of railroad stock; that 
these investments commenced soon after the 
commencement of the trust, and were con- 
tinued from time to time as funds came into 
his hands from the sale of lands and other 
sources. In 1840, these investments stood 
as follows:, bank stocks and i-ailroad stocks 
whose par value was §47,400, and which had 
cost the tiTist fund the sum of §44,958. 
These investments remained unchanged down 
to the time of filing the bill in this case. In 
1848, on occasion of receiving an extra divi- 
dend of $1,600 from the ilarine Bank, the 
amount was invested in thiily-two additional 
shares in said bank. One complaint made 
by the complainants is, that these invest- 
ments should have been changed when the 
Civil 'War rendered them precarious. "With 
the exception of the railroad stock, they are 
now a total wreck and loss. The §23,000 was 
an additional amount which the executor re- 
tained in his hands, and which he alleges 
that he loaned out on personal secm-ity as be- 
fore mentioned. His accounts contain an- 
nual credits of interest for moneys loaned, 
which he says were the moneys in question. 
These credits are always in a single sum, and 
from the year 1848 down to the period of the 
war, they were invariably the sum of §1,- 
489.25. From 1842 to 1847 inclusive, they 
were §1,540. Prior to 1842, they were for 
less sums according to the amount which the 
defendant contends was thus lent out on per- 
sonal security. These several sums prior to 
1848 were just the amount of 7 per cent on 
certain roimd sums of principal. 

Now with regard to this account, the com- 
plainants contend; 1. That the defendant 
never gave credit for interest on the full 
amount remaining in his hands. 2. That, in- 
stead of simple interest, he ought to be char- 
ged with compound interest on the amounts 
actually remaining, or that ought to be, in 
his hands, because, as 'they contend, he used 
this money himself, and is guilty of gross 
misconduct and breach of trust in not invest- 
ing it pursuant to the directions of the will. 
3. That he ought to be charged with eight 
per cent instead of seven per cent, up to 1846. 
But the accounts further show that in addi- 
tion to the standing sum of §23,000, for which 
the executor allowed annual interest, an ad- 
ditional amount gradually accumulated in 
his hands over and above his remittances to 
the legatees. 

These accumulations increased from §22.52, 
in 1843, to §21,278.21 in 1864. There was a 
sudden increase of this balance in 1851, from 
§2,794.78 to §6,454.11, and It rose in 1855 to 
as high as §20,000, but was reduced back in 
1859 to §3,000. The cause of this is explain- 
ed to bCj that in 1850 Mrs. Manson, one of 
testator's daughters, died; and the executor 
says that no one appeared with proi)er au- 
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thority to receive her portion of tlie Income, 
and, tlierefore, he was obliged to keep it in 
his hands, ready at any moment to be paid 
over; and that when aii-s. Manson's children 
came of age he paid over to them the income 
belonging to them, which they received at his 
hands. He insists that they are now pre- 
cluded from making any objections to the 
course pursued by him. The complainants 
insist that he ought to account for the inter- 
est on these balances. After 1861, it will be 
observed that the balance grew rapidly, tDl 
in 1S64, it reached the amount of $21,278.21, 
The defendant says that the existence of the 
war and the blockade prevented him from 
making any remittances; and that he was 
obliged to receive the income during this pe- 
riod in Confederate state moneys and securi- 
ties, in which he now has the said final bal- 
ance on hand. As before stated, the com- 
plainants insist that the bank stock ought to 
have been disposed of and changed into some 
safe investment; and that the $23,000 ought 
not to have been invested in Confederate se- 
curities; but that the defendant is responsi- 
ble for it on several grounds. 

These are the principal facts and points in 
the case. The conclusions to which the mas- 
ter came, and which appear in his report, 
were: 1. That the defendant was not bound 
to change the investments of bank stock. 2. 
That he is responsible for the sum of $23,075, 
to be charged against him in 1863, in gold, 
with simple interest, and that he cannot 
claim credit for the investment of that sum 
in Confederate securities. 3. That he is 
chargeable with simple interest on the 
amounts of income of the moiety of the es- 
tate belonging to Mi-s. Manson's children, 
whilst they remained in his hands. 4. T^at 
the dividends from stocks received by him in 
Confederate money should be "scaled down" 
according to Bai'ber's Table, and that the 
balance of the account, when so amended, 
should be charged against the defendant. 

By a supplementary report, the master 
states that on reflection he concludes that the 
defendant should not Ije charged at all with 
the dividends which the banks had paid him 
in Confederate money, because it was not his 
fault that such cui-reney was paid to him; 
and that the evidence shows him to be still 
in possession of such notes so paid him. 

■Without going largely into the reasons 
which have influenced my judgment in this 
matter, I will proceed to state the conclu- 
sions to which I have come. I think the de- 
fendant is chargeable with the balances of 
principal money in his hands, from 1832 
down to 1861, as for money used by him for 
his own purposes. The amount of interest 
annually credited by him was always invari- 
ably seven per cent, on a certain amount for 
the entire year. For several years, it was 
on ?10,000, $12,000, $16,000, $18,000, and $20,- 
00; for many years in succession, it was on 
precisely $22,000; and for more than twenty 
years, in succession it was seven per cent, on 



$23,000, less seven and one-half per cent, 
commissions. Now is it credible that these 
precise amounts were kept out on loan at 
precisely seven per cent, for precisely the en- 
tire year? It is impossible to think so. The 
defendant evidently charged himself with 
seven per cent, on the amount which he chose 
to regard as the proper amount to be out 
on interest This was nothing else than bor- 
rowing the money himself. He treated him- 
self as the borrower. What he did with the 
money does not appear, except from his gen- 
eral allegation that he lent it out He can- 
not, when under oath, remember a single 
person to whom he lent it It is manifest 
that he took it for his own use, on his own 
responsibility, and at his own risk. And he 
certainly did so in entire disregard of the di- 
rections of the will. He may not have 
meant wrong pei*sonalty. He may have al- 
lowed to the legatees all the interest that he 
realized himself; nay, he may have allowed 
them more than he realized. He clearly did 
not account to them for what he did realize. 
It is impossible that his loanings and turn- 
ings of the money could have exactly pro- 
duced just that uniform sum every year. 
His own accounts prove most conclusively 
that he used the money himself. He may 
have loaned it out to others; but where is 
the account of those transactions? They 
were never rendered. They were never kept. 
Under such circumstances the presumption 
must be taken most strongly against him. 
He must be charged with the highest amount 
of intei-est allowed by the law; and the se- 
cret deduction of seven and one-half per cent 
for commissions must be disallowed. The 
rate of interest to be charged, therefore, will 
be, according to the decisions of the courts 
of this state, eight per cent down to Jan- 
uary 1, 1846, and seven per cent from that 
date to 1863. The law, it is true, says six 
per cent, compound interest after Januai-j- 1 , 
1854; but the executor concedes that ho made 
seven per cent, with the money, and he must 
be charged at that rate. It follows as a nec- 
essary corollary to this view of the case that 
the executor is personally and absolutely re- 
sponsible for this fund. It is a debt due 
from him to the trust fund. No imiuiiy need 
be made as to the regularity of the invest- 
ment of the $23,000 in 1863. That invest- 
ment cannot avail the executor in the least 
By his own breach of trust, the money, if be- 
longing to the estate at all, was lying around 
on personal security in temporary loans. But 
it did not belong to the estate; it belonged 
to him. He had made himself the borrower 
of it; and, under those circumstances, he 
cannot discharge himself by procuring such 
securities as Confederate bonds, in a time of 
civil war, the fate of which was to decide 
whether they were worth any thing or not 
In reforming the account upon the princi- 
ples which I have stated, I do not deem it nec- 
essary to assume different balances of prin- 
cipal on which to calculate interest from 
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tliose on which the executor allowed it prior 
to 1840. It will only be necessai-y to charge 
him with the additional one per cent, on the 
sums which he admits were at interest. He 
was entitled to some little margin on his bal- 
ances, to allow him time to make investments. 
And, upon a careful examination of the ac- 
count, I do not find that the actual balances 
prior to 1840 much exceeded the amounts on 
which he allowed interest in the account. 
From 1840 to 1847, inclusive, he ought to be 
charged with interest on $23,000 instead of 
$22,000; for that amount was in his hands 
during that period. After 1847, he should be 
charged with the full seven per cent, on $23,- 
000, without deducting the 'seven and one- 
half per cent, commissions, and no commis- 
sions are to be allowed on the excess of in- 
terest to be accounted for. The excess of 
interest to be thus charged in reforming the 
account should be compounded, with annual 
rests, at the rate of seven per cent, per an- 
num, down to January 1, 1854, and at Ihe 
rate of six per cent, per annum, after that 
time; and the accounting is to be brought 
down to the present time; for the executor 
still owes this money. I do not deem it nec- 
essary to state the account on a specie basis, 
as distinguished from legal currency. Com- 
poimd interest must be allowed on the recog- 
nized principles applicable to such cases as 
the present. The language of the supreme 
court of this state in Fall v. Simmons, 6 Ga. 
272, aptly expresses the general law on this 
subject: "Liability to pay simple interest is 
the rule, compounding is the exception. If 
the trustee applies the fund to his own bene- 
fit in trade, or sells trust stocks and applies 
the proceeds to his own use, or refuses to 
follow the directions of the deed creating 
the trust, as to investments, or conducts him- 
self fraudulently in the mauagement of the 
funds, and in all other instances depending 
upon like principles, chancery will direct the 
compounding of the interest" See, also, Wil- 
liams, Bx'rs (Ed. 1859) p. 1676, and note. 
I do not tiiinlc that the act of 1847 (Cobb, 
New Dig. 336) is hitended to control the 
operation of equity in such cases. It is the 
object of that statute to lay down the rule 
that shall govern the question of interest in 
ordinary cases. The court is asked to dis- 
allow the ordinary commissions of two and 
one-half per cent, charged by the executor 
in his accounts. This I do not think we are 
called upon to do. The general management 
of the estate by the executor, independent of 
the ?23,000, has been successful and produc- 
tive of a generous income. Whilst the court 
has the power to disallow this item in cases 
of misconduct, the circumstances of the case 
do not, tn my judgment, call for it. 

When the account has been thus reformed, 
it will appear that the balances of interest 
accumulated in the executor's hands from 
1843 to the breaking out of the Civil War 
were larger than is shown by the accounts. 
These balances at one time, after the death 



of Mrs. Manson, grew to be very large, and 
the complainants ask that the executor may 
be charged with interest upon them. He, on 
the contrary, insists that he had to keep the 
money ready to be paid over at any time 
when a person should come forward with the 
proper authority to demand it. The executor 
knew precisely what the difficulty was, and 
that no person could be qualified to receive 
the money until the children came of age, 
without getting lettei's of guardianship in 
this state, of the application for which he, 
as the agent of the parties, would receive 
timely information. To pretend that he 
would have subjected himself to any peril in 
putting the money out at interest seems ab- 
surd- If he had opportunities, as he says he 
had, for lending out $23,000 of the corpus of 
the fund, without hazard that he was not 
willing to assume, he surely could have 
loaned out the $15,000 to $20,000 of accumu- 
lated interest But he need not have loaned 
it out on mere personal security; he could 
have loaned it out on call, or on call with 
reasonable notice, upon securities abundantly 
safe, and was under no necessity of, and 
had no sufficient excuse for keeping such a 
large amount of money, belonging to minors, 
entirely idle and unproductive. I think he 
must be charged with simple interest at six 
per cent, on the balances of interest due to 
the Manson family, year by year, up to 1858, 
inclusive, when he paid over the bulk of 
the accumulation to the children of Mrs. Man- 
son, That amount was due to them, and 
should have been paid them. Simple interest 
at six per cent, per annum should be charged 
upon the aggregate amount from January 1, 

1859, to the present time. That amount at 
least, could have been realized on temporary 
loans. It is a debt due fi'om the executor 
to the Manson children, and has never been 
discharged. I do not deem it necessary to 
charge him with compound interest on this 
item, because the children themselves have 
neglected to claim it. But I cannot regard 
their laches in not claiming it, or their ac- 
quiescence in the receipt of what the ex- 
ecutor saw fit to pay them, as estopping them 
from claiming it now, either on the ground of 
the statute of limitations or any other ground. 
The very meagre accounts which the execu- 
tor was in the habit of rendering to the lega- 
tees, consisting of mere aggregate sums of 
receipts and expenditures for the year, con- 
veyed them no information which ought to 
stop their mouths with regard to the accuracy 
of the accounts, or to charge them with 
sleeping over their rights, 

I would only observe in addition, that the 
amount of income in the executor's hands, 
due and payable before the commencement 
of the war, became a personal debt, and he 
is responsible therefor. Whatever the bal- 
ance may have been at the close of the year 

1860, less the two sums of $1,496.34 and $2,- 
809.77, remitted in January and May, 1861, 
will be charged to the executor. 
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The only remaining question relates to the 
alleged neglect of the executor to change the 
inTestments of bant stock on the breaking 
out of the war. I do not think that he is 
chargeable with negligence on this score. 
The investment was authorized by the will. 
Indeed, some of the stock now held belonged 
to the testator himself at the time of his 
death. For such public and national calami- 
ties as war, foreign or civil, and the vicis- 
situdes of fortune which attend them, no 
individual, who does not incite them, is re- 
sponsible. And in the midst of the public 
alarm and disorder consequent thei'eon, no 
man, however prudent, can be expected to 
forecast what is best or most expedient to be 
done with property or investments, his own 
or those which he holds in trust. All prop- 
erty, all human interests, i^y, life itself, is 
bound up in the national destinies which 
decide tlie fate or conti'ol the prosperity of 
the country in which it is situated or enjoyed. 
Whatever is at stake therein must abide by 
this law. No human foresight or sagacity 
can provide against the vicissitudes to which 
the human race itself is subject. Where was 
the man in 1861 to tell the executor what he 
should do, or what was most wise to be done? 
Was it his duty to emigrate from the country, 
or to send the property in his charge out of 
it? No one will contend for such an absurd 
proposition. For, to what country should he 
go, which might not be subject to the same 
convulsions? Considerations of like charac- 
ter exonerate him from responsibility for the 
dividends received on the stock. What he 
received, he must account for— nothing else. 
It is contended that he ought to have con- 
verted the Confederate funds received by him 
for dividends Into gold or exchange, and to 
have ti-ansmitted them to the legatees. I do 
not think he was bound to attempt this. 
The perils were too great. He would have 
been chargeable with negligence had a loss 
oecun-ed thereby. If anything could have 
been done by him more prudent than he did 
do, it might, perhaps, have been, to pm-ehase 
gold and keep it on hand, or to invest in 
stocks or property. But where was the se- 
curity of his keeping possession of gold? And 
in what securities or property could he have 
invested which were not exposed to loss or 
destnietion? 

Without attempting, therefore, to decide 
the delicate questions arising on the laws 
passed in 1861 and 1863, authorizing execu- 
tors and trustees to invest in Confederate 
securities and to receive Confederate funds, 
which I think are to be regarded as valid 
and binding where they do not conflict wuth 
the savings and reservations of the constitu- 
tion of 186S, I do not hold the executor re- 
sponsible for the loss of the funds received 
by him for dividends in Confederate money 
or notes, which he was obliged to accept at 
the time. A decree will be made in con- 
formity with this opinion, and a new trustee 
appointed. 



Case Ifo. 8,856. 
Mckenzie et ai. v. cowing. 

[4 Cranch, C. 0. 479.] i 

Circuit Court, District of Columbia, Nov. 
aerm, 1834. 

Ne Exeat — Embezzlesient — Deposit in Bank — 
Injunction to Restrain Patsient. 

If a clerk embezzle the goods of Ms employer, 
and convert the same into money, and deposit 
it in a bank to Ms own credit, injunction will not 
lie to restrain him from disposing of it, al- 
though he has no other property, and is about to 
quit the district; no debt being positively averred 
so as to justify a ne exeat. 

The bill in this ease was filed in Alexandria, 
and an injunction was granted by one of the 
judges, to restrain the bank of Potomac and 
the bank of the United States at Washing- 
ton from paying to the defendant rWilliam 
Cowing], and to restrain the defendant from 
receiving or transferring the money depos- 
ited therein by the defendant to his credit. 

ilr. Semmes and Mr. Jones, for defendant, 
moved the court to dissolve the injunction 
for want of equity in the bill. 

By consent, the motion was heard at Wash- 
ington, and was fully argued by Mr. Semmes, 
Mr, Bradley, and Mr. Jones, for defendant, 
and by Mr. Coxe, for plaintiffs [McKenzie 
& Co.]. 

Mr. Semmes, for the defendant, cited 1 Bl. 
Comm. 152; Bradby, 147, 213; Vernon v. 
Vawdry, 2 Atk. 119; Cox v. Bateman, 2 Ves. 
Sr. 19; Bartlett v. Hodgson, 1 Term B. 42; 
3 Ridg. App. 1; Moses v. McFerlan, 2 Bur- 
rows, 1008; Rhodes v. Cousins, 6 Band. [Ya.l 
188; Wiggins v. Armstrong, 2 Johns. Ch. 
144, 145; Id. 283; Chamberlayne v. Temple, 
2 Band. [Va.] 384; Millar v. Taylor, 4 Bur- 
rows, 2400; Oxford v. Richardson, 6 Ves. 
695, 707; Anon., 1 Vem. 120; Id. 127, 276; 
Lord Chedworth v. Edwards, 8 Ves. 46; Hart 
V. Ten Eyck, 2 Johns. Ch. 108; Clifford v. 
Brooke, 13 Ves. 131; Webster v. Couch, 6- 
Rand. [Va.] 519; 1 Co. Litt. (Thomas' Ed.> 
527. 

Mr. Jones, on the same side, cited 1 Madd. 
Ch. Prae. 154; Eden, 211; Dick, 149; Deg v. 
Deg, 2 P. Wms. 414; Sowden v. Sowden, 1 
Brown, Ch. 582, 1 Coxe, Ch. 165; Leehmere- 
V. Earl of Carlisle, 3 F. Wms. 211; Perry v. 
Phelips, 4 Ves. 108, 17 Ves. 174; Pitt v. Jack- 
son, 2 Brown, Ch. 51; Jaques' Case, 1 Johns. 
Ch. 65; Wallace v. Duffield, 2 Serg. & R. 
521; Pollard v. Patterson, 3 Hen. & M. 67r 
Schmidt v. Dieti-icht, 1 Edw. Ch. 119; Rogers 
V. Vossburgh, 4 Johns. Ch. 84; Li^'ingston v, 
Kane, 3 Johns. Oh. 224; Chichester v. Vass, 
I Munf. 98. 

Mr. Bradley, same side, cited 1 Leach, 2.'51, 
699, 870; 2 Russ. 197, 201, 202; 2 StarMe, 833 r 
Cox V. Paxton, 17 Ves. 330; Eden, 27; -Coop. 
276; Phillips v. Cmmmond [Case No. 11,092]; 
Murray v, Lylburn, 2 Johns. Ch. 441. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Coxe, contra, cited Lutterell v. Reyuell, 
1 Mod. 283. 

CRANCH, Chief Judge (nem. con.). The 
facts stated in the bill, and whicli upon tlie 
motion to dissolve the injunction for -want 
of equity, are to be taken as true, are, that 
from 1828 to 183i, the plaintiffs employed 
the defendant as their clerk, book-keeper, 
and salesman in the retail dry-goods busi- 
ness at a salary of about ?350 a year, and 
that, during that time, he clandestinely and 
fraudulently, and in violation of the ti-ust 
reposed in him, abstracted and appropriated 
to his own use, money and effects of the 
plaintiffs to an amount exceeding $9,0Q0. 
That he has a large amoimt of money de- 
posited to his credit with the Bank of the 
United States at Washington, which, to that 
extent, if so much he has, is the money of 
the plaintiffs; or has arisen from their prop- 
erty and money so abstracted by the defend- 
ant. That the plaintiffs have brought suit 
at law against him to recover the money and 
effects so clandestinely taken and appropri- 
ated to his own use. That the defendant is 
about to remove from the District of Colum- 
bia, and that he has no property except the 
money in bank and two boxes at William 
Gregory's, the contents of which are un- 
known. That the defendant will remove 
and secrete the money before the determina- 
tion of the suit at law against him, unless 
restrained by the court, &c.; and that the 
plaintiffs want his answer and discovery in 
some material points necessary to the prosecu- 
tion of the suit at law. This is not stated 
to be such an equitable debt, nor averred 
in so positive a manner, as to justify the court 
in granting a writ of ne exeat if it had been 
asked for; and it was not asked for, proba- 
bly, because the counsel of the plaintiffs 
correctly supposed that if it could be consid- 
ered as a simple debt, it was recovei*able at 
law, and would be a case for legal bail. If 
it is not a case for a ne exeat, to detain 
the person of the defendant, upon which 
alone a court of equity can act, there seems 
to be as much reason for not detaining the 
properly of the defendant upon which a 
court of equity cannot act, imless by means 
Of an execution specifically authorized by 
statute. 

The only question remaining is, whether 
this money is, according to the statement of 
facts in the bill, to be considered as tlje 
money of the plaintiffs. The bill avers tliat 
it is the money of the plaintiffs; or has 
arisen from their propeiiy or money so ab- 
stracted, &c. If the averment had been pos- 
itive and absolute that it is the plaintiffs' 
money, there could be no doubt that it might 
be retained by injunction.* The doubt arises 
from the alternative avei-ment that it has 
arisen from the plaintiffs' property and 
money so clandestinely, fraudulently, and in 
violation of his trust, abstracted and appro- 
priated to his own use. If the fact be, as 
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suggested by this avei-ment, that this money 
is the proceeds of the plaintiffs' money ab- 
sti-acted by the defendant and appropriated 
to his own use, can the court consider it as 
specifically the money of the plaintiffs? The 
plaintiffs themselves did not so consider it 
or they would not have made the alternative 
averment; for if, m either case, it be the 
plaintiffs' money, it was sufficient to have 
so averred it to be. The question then oc- 
curs, can this court follow and specifically 
detain the money that has arisen from the 
abstracted money" of the plaintiffs? 

The strongest case which has been cited 
in favor of the plaintiffs, is that of Lord 
Chedworth, in 8 Ves. 46. In that case, how- 
ever, the injunction was only to prevent a 
transfer of stock which had been purchased 
directly with the plaintiff's money by his 
agent, who had placed it in his own name 
instead of that of the plaintiff; and the in- 
junction was only granted until the defend- 
ant should, by his answer, distinguish the 
property of his master which he had mingled 
with his own; and the lord chancellor says: 
"The case, though new, stands upon a princi- 
ple that will maintain it only till he informs 
me what part of this property is not his 
master's." It is true that the mjunction 
was at fii-st extended to the money at the 
banker's as well as to the stock; but, a few 
days afterward the lord chancellor varied 
the order by confining the injunction to the 
stock. And in the case of Cox v. Paxton, 
subsequently reported in 17 Ves. 329, "Lord 
Eldon said he had consulted with Lord El- 
l^nborough, and thought he had gone too 
far." This is stated in 1 Madd. Ch. Prac. 
155, and in Eden, Inj. 211, although it does 
not appear in the case of Cox v. Paxton, as 
reported in 17 Yes. That case, however, 
does, in principle, overioile that of Lord 
Chedworth in 8 Ves. In the case of Cox v. 
Paxton, the plaintiff's clerk had embezzled 
his money by false entries in his accounts 
of receipts and payments, and laid it out In 
the purchase of policies of life insurance, 
which he had delivered to the defendants 
on accomit of a debt due by him to them, 
with notice that they were the produce of 
the plaintiff's property. This embezzlement 
was a felony within the 39 Geo. III. c. So; 
but independently of that objection, the Lord 
ChanceQor Eldon said: "You cannot denomi- 
nate him" (the derk) "a trastee, in any way; 
there was no trust to lay out this money upon 
policies of insurance, nor any obligation ex- 
cept to account His application of the 
money in this way could never, even with- 
out this act of parliament, have given tlie 
plaintiffs a title to these policies of insur- 
ance. How, then, are they to be considered 
the plaintiff's property in the hands of the 
defendants?" "If this case is to be taken 
according to the representation of the bill, 
(as it must be upon this demurrer, but only 
for the purpose of the argument,) that the 
defendants, knowing that the plaintiff's 



McKENZIE (Case No. 8,857) 

money was laid out in tliese policies, insist 
upon holding them, the morality of it is ob- 
vious; but that cannot be the foundation 
of a rule in equity." The demurrer was al- 
lowed. The case of Rhodes v. Cousins, cited 
by the defendant's counsel, from 6 Rand. 
[Va.] 188, states the doctrine very strongly, 
that a court of equity cannot control a debtor 
as to the disposition of his propeiiy^ until 
final judgment or decree. 

If, therefore, the money in the bank is 
not the specific money of the plaintiffs, and 
if the defendant cannot, according to the 
judgment of Lord Bldon, be denominated 
a trustee in any way, we do not see that 
we have any authority to deprive the de- 
fendant of the control of it. If the transac- 
tion amounts to a felony, tliere is no civil 
remedy. If it be not a felony, it can only 
be a tort, or a conti-act, express or implied. 
If a tort, the remedy is in damages; if it be 
a contract, the remedy is in debt, or assump- 
sit; if it be a debt, it is as much a debt at 
law as in equity; and the plaintiffs may 
have bail at law, if they can make out a 
proper case. 

We think the injunction cannot be sup- 
ported upon tlie face of the bill, and that 
it must, therefore, be dissolved. Injunction 
dissolved. 

[See Case No. 14,880.] 
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McKENZIE et al. v. The OGLETHORPE. 

[2 Betts, D. 0. MS. 35.] 

District Court. S. D. New York, Sept. 21, 
1841. 

Seamen's Wages— Master's Costuact— Illegal 

Voyage— Navigation Act— Damages 

fok nonpekformasce. 

p.. A ship is bound by her master's contract 
with seamen for any voyage for which he has au- 
thority to engage her.] 

[2. Foreign seamen, unwittingly shipping for a 
voyage wherein the navigation acts forbid their 
employment, may recover in rem damages re- 
sulting from nonperformance.] 

[This was a libel for seamen's wages by 
McKenzie and othei^ against the ship Ogle- 
thorpe, Knox, claimant] 

PER CURIAM. The defence made by the 
answer and supported by the testimony of 
the master, presents an eminently hard case 
on the part of the owner, if the demand of 
the libellants is to prevail. The ship took 
out a crew from this port on a circuitous 
voyage to Glasgow where the men deserted 
and the libellants with others were shipped 
in their place. This employment, the de- 
fence asserts, was specifically limited to 
bringing the ship to her home port, and it 
meets the objection that foreign seamen 
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could not be expected to hire on such terms, 
by allegations that the rate of wages here 
were higher than in Scotland, that there 
was a great excess of seamen above the de- 
mand for them at Glasgow, and that they 
were anxious for opportunities to get to this 
country. This representation is corroborated 
by many intrinsic facts and presumptions. 
The vessel was bound to her home port and 
the common understanding would obviously 
be, that her voyage would then terminate 
and she would be at the absolute disposal of 
her owners. It was moreover notorious that 
the crew required was to supply the places 
of deserters, and this would indicate very 
clearly, that the new crew were only to fill 
out and complete the sei-vice begun by the 
former one, and would not be sought for to 
enter on any new prolonged adventure. An- 
other consideration which, it must be presum- 
ed, would influence the master, was, that he 
could not but be apprized that by the laws 
of this country he would not be allowed to 
take a crew of foreigners in his ship out of 
the United States, and that accordingly any 
contract of his to that end, would be ar- 
rested here and he be prevented fulfilling it. 
Supposing, then, that the master acted with 
common fairness and had no more than the 
humblest understanding of his duties, the 
presumptions would be strong and persua- 
sive that he conti-acted with the libellants 
only as he asserts to serve from Glasgow 
to New York. 

The libellants however support their de- 
mand by a mass of proof too direct and of 
too great weight, to be displaced by mere 
presumptions and inferences or to be counter- 
acted by the single testimony of the master. 
Three witnesses not interested in this con- 
troversy called by the libellants and one call- 
ed by the claimant, all unite in swearins 
that the contract with the libellants was for 
a voyage to New York thence to other ports 
in the United States or South America and 
back to a British port Two of the libellajits 
examined as witnesses for each other, testi- 
fy to the same facts. There is some varia- 
tion in the meaning of the witnesses, as to 
the intermediate points of the voyage, but 
all agree in this, that the ship was to go to 
New York from Glasgow, and to return to a 
British port as her final terminus. The court 
would be compelled to yield to this weight 
of proof of the conti-act if only influenced 
by the mere balance of evidence but there 
is connected with it an additional particu- 
lar, adding to its force as against the claim- 
ant. The libellants all signed articles in 
Glasgow, and these witnesses assert those 
articles specified the terms of the agreement 
The master admits, the existence of articles, 
but says he refused to receive them or al- 
low them to come on board his ship because 
they were British articles and that accord- 
ingly the broker, who shipped the men, in 
Ms presence separated the signatures of the 
crew from the heading or conti-acting part 
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of ttie agreement and told tiie master lie 
migM annex that part to Ms American arti- 
cles. He accordingly connected it by wafers 
to the bottom of his ship's articles. 

Whatever the inducement or excuse might 
be to this procedure it is palpable that the 
statements of the witnesses as to the general 
contents of the agreement must on this hear- 
ing be conclusive against the claimant. He 
yet holds the written conti-act, which he 
could produce in court, or he might have 
examined the brokers abroad, if he does not 
assent to the vei-sion given by the libellants. 
The court must then proceed upon the fact 
that a written contract of the purport al- 
leged by the libellants was made with the 
crew, by the ship's broker, and that it was 
placed in the hands of the master before the 
crew entered on board and that they have 
never assented to the destruction or altera- 
tion of that contract Did the brokers 
abroad exceed their authoritj', or if they act- 
ed under the instnictions of the master, could 
he charge the ship and owners upon the 
agreement so entered into with the libel- 
lants? 

There being no other evidence of the un- 
derstanding upon Which the brokers were 
to obtain a crew, than the testimony of the 
master, it must in this case be regarded as 
proved that they were employed specifical- 
ly to ship men for the remainder of the voy- 
age and accordingly had no authority to 
make stipulations, binding the vessel to 
them for any services after her arrival at 
New York. The captain swears positively 
to this point and there is no evidence pro- 
duced by the libellants which can counter- 
vail the proof. He goes farther and asserts 
that he never mentioned the ports named in 
the contract and that he could not have sug- 
gested expectations of going such a voyage, 
because he had never been at Charleston or 
Savannah and had no knowledge whatever 
of the intention of the owner to employ the 
ship on that route. There are many circum- 
stances conducing to the persuasion that this 
statement is not entirely ingenuous. Why 
would the ship brokers at Glasgow engage 
men on such a voyage unless they gathered 
from the captain the idea that the ship was 
expected to perform it? And when the arti- 
cles were offered him no exception was tak- 
en to the terms of the contract but his nat- 
ural piide fired np at the indignity of placing- 
on board an American vessel, shipping arti- 
cles bearing the insignia and stamp of royal- 
ty. It is moreover to be remembered that 
the last voyage was from New Orleans to 
Glasgow, and that the ship was ordinarUy 
engaged as a carrying vessel fi-om NeAv xork 
to Southern ports and then to Great Britain. 
Besides, it is in evidence that the master 
offered the libellants to continue them on 
board if they would sign American articles 
and obtain their certificates of citizenship or 
protection and one of the crew testifies that 
he is yet retained on board to perform the 



voyage for which he shipped with the libel- 
lants and the owner, when he first heard of 
the difficulty with the crew, immediately or- 
dered them to go on board .and complete their 
voyage with the ship without objection to 
the contiuet claimed by them. 

Upon these circumstances it is incredible 
that .the conti-act framed, was a mere in- 
vention of the ship brokers and that there 
was no design or expectation when the crew 
were shipped that the vessel would after her 
arrival at New York be despatched on the 
voyage indicated in the aiticles. This evi- 
dence would certainly go far to uphold the 
conti*act as authorized by the captain if it 
stood alone opposed to his oath; but the li- 
bellants are entitled to the benefit of the 
ratification of the entire contract implied in 
law, from his accepting the articles and the 
service of the crew imder their engagement. 
I feel, therefore, no difficulty in holding that 
the libellants have suffieientiy established the 
validity of the conti-act of the brokers with 
them, so far as it respects the authorization 
of the master. 

The remaining consideration is whether the 
master had i)Ower to bind the ship by the 
agreement so made by him. In discussing 
this proposition of law, every reasonable in- 
tendment is to be made in support of the 
act of the master and it must accordingly be 
assumed that he was conti'olled by no special 
instructions (none being shown) and that he 
might exercise to the fullest degree the pow- 
ers incident to his office and situation. He 
was the commander of a trading vessel, on a 
circuitous voyage. He was then performing 
one from New York to a Southern port in 
the United States thence to Glasgow and 
back to New York, and the fair bearing of 
the proofs is, that she had been employed in 
similar voyages antecedently and that she 
was to continue in a like business. In ship- 
ping a crew then, is the authority of the 
master limited to the voyage already fixed 
upon or in progress or may he engage with 
them prospectively and contract for a voyage 
not yet declared or adopted by the owner? 
Each branch of this inquiry suggests a topic 
important to ship owners and marinei-s, but 
neither need be decided to its fullest extent, 
in order to dispose of the issue between 
these parties. The master might undertake 
to engage the ship to a crew, for periods so 
indefinite and remote, as to afford palpable 
proof of fraud upon the owners and if not to 
impute a pai-ticipation in it to the seamen, at 
least, to amount to a plain caution or notice 
to them that the contract was beyond the au- 
thority of the master. As general agent of 
the owner, the master is clearly empowered 
to contract in correspondence with the ap- 
parent service of the ship (Abb. Shipp. pt. 2; 
The Tribune [Case No. 14,171]), nor do I feel 
disposed to throw a question upon his au- 
thority to engage men beyond the period that 
may be necessaiy or even proper in respect 
to the employment in which she is engaged. 
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The limits of a general agency of this char- 
acter must from the nature of the case he 
indefinite and fluctuating and the law will 
accordingly impose the chief hazard of it on 
the paity instituting it and protect the one 
honestly confiding in it The master, want- 
ing seamen, incontrovertibly has the power 
to hire them for a fixed period of time, a 
month, six months, a year. The possession 
of a vessel requiiing to be navigated is a 
letter of authority to the master to contract 
for her employment (Abb. Shipp. pt. 2, e. 2) 
and this would seem to be without regard to 
the time necessary to fulfill the sei-vice (Abb. 
Shipp. p. 92, note 1; Id. p. 99; Holt, Shipp. 
p. 3, c. 1, § 1). And as the master has power 
to engage his vessel to a seiies of voyages (or 
for an indefinite period) he must neeessaiily 
have a like authority to provide seamen for 
such voyages. Take the instance of this ship, 
seeking freight in Glasgow. By the well-es- 
tablished principles of the maritime law the 
master might have chartered her or engaged 
on a stipulated freight, to run the very voy- 
age for which he hired the libellants. Id. 
pt 2, c. 2; Id. pt 3, c. 1; Abb. Shipp. pt 2, 
c. 2; 3 Kent, Comm. 161. And as it is the 
usual duty of the master to hire mariners 
for his vessel, his authority to make con- 
tracts of the most favorable chai-acter in this \ 
behalf will be presumed (Story, Ag. 119), ! 
where there is no express restriction upon it 
proved and where it is exercised out of a 
home port. At least his authority in this 
particular will not be regarded as naiTower 
than that for the letting or employment of 
his ship. I perceive therefore in this case 
clear proof that the master conti-acted with 
the men for a voyage beyond the mere return 
of the vessel to her home port, and to be con- 
tinued at least until the restoration of the 
seamen to the countiy of their residence, and 
I should be verj'' unwilling to declare such a 
contract void or inoperative. It may happen 
that the only condition upon which American 
vessels, in their necessitj', can obtain foreign 
seamen abroad, is to engage the return of 
the ship to the place they are taken from; 
and it seems to me that in all cases it would 
be no more than a reasonable stipulation and 
one therefore which ought to bind the ship. 

It is contended that our laws prohibit tak- 
ing out of the United States ports a crew of 
foreigners, and that a contract to that effect 
would accordingly be abrogated by the stat- 
ute. It is true that at least two-thirds of the 
<jrew must be American citizens, but it was 
no part of the contract with the libellants 
that they should be qualified to serve in con- 
formity to the requirements of our laws. It 
belonged to the master or owners to see that 
the contract could be fulfilled on their part 
and I apprehend a party would never be per- 
mitted to set up for his protection and in 
avoidance of his conti-act with a foreigner, 
that the execution of it would involve the 
violation of his own municipal laws. The 
English courts enforce contracts entered into 



with intent by both parties to violate the 
revenue laws of a countiy. (6 O. Rob. Adm. 
348; 1 Doug. 252; 1 Cowp. 343), and naviga- 
tion laws probably would claim no higher 
sanction than kindred acts in relation to im- 
ports. Here there is no pretence that the 
libellants contracted with any intent to vio- 
late the law of this country or with any 
linowledge of its provisions. Their contract 
may be bona fide and meritorious, and if the 
master led them into an engagement which 
he would not be allowed to fulfill in his own 
countiy, their claim to remuneration instead 
of being barred by such occurrence would 
rather appeal with a more urgent equity for 
that cause to the protection of the proper 
tribunals. This is so even when the vessel 
is condemned and their lien is lost, because 
she was engaged in an illegal voyage. [The 
St. Jago de Cuba] 9 Wheat. [22 U. S.] 409; 
[Sheppard v. Taylor] 5 Pet [30 U. S.] 675; 
Edw- Adm, 35; 6 0. Kob. Adm. 207, 350. 
The law implies in protection of seamen, the 
engagement of the master and owners, that 
the stipulated voyage is legal in regard to 
foreign governments and their own, and 
awards them damages^ when it is proved 
that they have been drawn into a contract 
that is illegal. 3 Kent Comm. 188. The 
voyage must be considered as broken up in 
this port either because the master was not 
suffered by our law to carry it into execution 
at his own election or that of the ownei-. 
There being no default of the seamen, and 
the ship remaining as she was at the time of 
the contract, they are entitled to compen- 
sation In damages against the vessel. Abb. 
Shipp. 450, note 2; 2 Hagg. Adm. 158; Em- 
erson V. Howland [Case No. 4,441]. I am 
rather inclined to regai'd this in the nature 
of a voyage broken up, in respect to the libel- 
lants, to the same degree that it would be, 
had the laws of the United States interdicted 
the voyage which the master contracted for. 
It wotild then be clear of the character of a 
wilful and wrongful act In such cases, sea- 
men are not held entitled to recover wages 
for the entire voyage agreed upon, but an 
allowance by way of wages, that shall com- 
pensate them for the loss sustained. This is 
plainly the spirit of the adjudications upon 
tliis subject ■\^''oolf v. The Oder [Id. 18,027]; 
Hindman v. Shaw [Id. 6,514]. Broader dam- 
ages are given when the ease is marked by 
'acts of fraud on the part of the owner or mas- 
ter. 3 Johns. 510. 

I think there is no ground in this case to 
impute fi-aud or circumvention to the master. 
Independent of his testimony upon this head, 
it appears from the evidence of one of these 
foreign seamen, that he understood the con- 
tract to allow them to leave the ship in New 
York if they chose to do so. He plainly re- 
garded the prolonged voyage named in the 
articles as a privilege which the crew could 
enjoy if they preferred continuing with the 
vessel to leaving her here. So, also, the sug- 
gestion to the libellants that they should be 
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provided with passport protections, and tlie 
ofEer of tlie owner to continue tliem on board, 
all indicate that there was no puipose to en- 
veigle the men to this country and then aban- 
don them without furnishing them employ- 
ment. But if the construction urged by the 
libellants' counsel is adopted and it be held 
that the master contracted with these men 
fraudulently and has wilfully violated the 
conti-act, that in order to give damages ac- 
cording to the measure proposed, there 
should be clear and consistent proof of the 
voyage agreed for. Except in the two par- 
ticular of running to New York and the 
termination of the voyage In Great Britain 
it would be impossible upon the evidence 
produced for the court to decree what were 
the termini or what the probable duration of 
the voyages stipulated for, after leaving New 
York. The court could not accordingly avail 
itself of that branch of the contract as a 
measure of damages in any respect If the 
intermediate port was Charleston, the voy- 
age might be protracted a foi-tnight— if South 
America, for a series of months. Taking 
then the agreement so far as the concurring 
weight of evidence defines it, I shall hold 
that the libellants are entitled to wages at 
the i-ate contracted for, to this port; for one- 
half a month here as a reasonable period 
after they knew the voyage was abandoned 
to enable them to obtain an opportunity to 
retm-n and also for such lime as will ordi- 
narily be occupied in a voyage from New 
York to Liverpool or Glasgow. This time 
will be ascertained by the clerk. 

A decree will be entered in conformity to 
these principles. 



McKENZIB V. The RICHMOND. See Cases 
Nos. 11,796 and 11,797. 

MACKENZIE (UNITED STATES v.). See 
Cases Nos. 15,690 and 15,091. 

McKENZIE (WILLIS v.). See Case No. 17,- 
771. 



Case Wo. 8,868. 

In re McKEON. 

[7 Ben. 513; 11 N. B. R, 182; 3 Am. Law Rec. 
611; 11 Alb. Law J. 7.] i 

District Court, S. D. New York. Dec, 1874. 

BaXKKUPTCT — DlSCONTIXUAXCE AFTEU COMPOSI- 
TIOS — VOLTJXTARY ASD IX VOLUNTARY— WhAT 

Assent is Necessaut. 
1. On November 11th, 1874, McK. filed a vol- 
Tintary petition in bankruptcy, and was adjudged 
a bankrupt, and surrendered his property to the 
register. He then proposed to his creditors, un- 
der the provisions of section 17 of the bankruptcy 
amendment act of June 22d, 1874 [18 Stat. 182], 
a composition of his debts, on the payment of 
thirty cents on the doUar, to be paid in cash. No 
time of payment was specified. The composition 
was accepted by the creditors and confirmed by 

1 [Reported by Robert D. Benedict Esq., and 
B, Lincoln Benedict Esq., and here reprinted 
by permission. 11 Alb. Law J. 7, contains onlv 
a partial report] 



the court on December 15th, 1874. The bankrupt 
then presented to ine court a petition, praying 
that the bankruptcy proceedings might be dis- 
continued and his property restored to him, to 
enable him to carry out the terms of the compo- 
sition, and a majority in number and amount of 
his creditors joined in the prayer: Sdd, that, 
even if the fourteenth section of the bankruptcy 
amendment act of June 22d, 1874, should be held 
to relate to voluntary as well as involuntary pro- 
ceedings, still it would be necessary that there 
should be notice to all the creditors, and a hear- 
ing of theni, and an approval by the court of the 
propriety of the discontinuance prayed for. 

2. The court could not approve of this discon- 
tinuance Tmtil the terms of the composition had 
been cari-ied out 

3. The creditors who accepted the composition 
must be deemed to have acted in reference to the 
ease in its then existing status, and if the court 
were now to surrender the property which was 
then in its possession, that would be an altera- 
tion of the composition, which could only be al- 
tered by a resolution passed in the same way as 
the original comi)osition. 

4. In involuntary cases, where there has been 
no adjudication, there may be a discontinuance 
without tlie assent of any creditor except those 
bringing the petition, and without notice to oth- 
er creditors. 

In bankruptcy. 

Ulman, Remington & Porter, for bankrupt. 

BLATCHFORD, District Judge. On the 
ilth' day of November, 1874, Thomas Mc- 
Keon filed, in this court, a voluntary petition 
in bankruptcy, and was, on the same day, 
adjudged a bankrupt by the register to 
whom the ease was referred, and surren- 
dered all his propex-tv to the register. He 
then instituted proceedings for a composi- 
tion with his creditors, under section 17 of 
the bankiniptcy amendment act of June 22d, 
1874. The composition proposed was the 
payment of thirty cents on the dollar, to be 
paid in cash, in full discharge and satisfac- 
tion of all his debts. No time for making 
the payment was specified. The proposed 
composition was accepted by a resolution 
which was duly passed and confirmed by 
the creditors, and other due proceedings 
were had, the result of which was that the 
court accepted and confirmed the composi- 
tion by causing such resolution to be record- 
ed and the other necessaiy papers to be 
filed. This was done on the loth of De- 
cember, The bankrupt now presents to the 
court a petition, setting forth that he is de- 
sirous of complying with the terms of the 
composition; that, to enable him to do so, it 
is necessary he should resume his business, 
and regain his credit and standing in the 
business community; and that it is impos- 
sible for him to do so until the proceedings 
in banki-uptcy are discontinued, and his 
propei-ty and books are released from the 
custody of the register and restored to his 
possession. He, therefore, asks tliat this be 
done. "With this petition, he presents to the 
court a paper signed by a majority in num- 
ber and amount of all his creditors, in which 
they set foxth that they are satisfied he is 
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complying, and intends to comply, v^ith the 
provisions of ttie composition so accepted, 
and that it is for the best interest of all con- 
cerned that the prayer of the petition should 
be granted, and that they join in such prayer 
and request that it may be granted. Upon 
these papers, this court is asked to now 
make an order that the proceedings in bank- 
ruptcy be discontinued, and that the regis- 
ter, on payment of all fees and expenses, re- 
store to the bankrupt all his property. 

Section 14 of the bankruptcy amendment 
act of June 22d, 1S74, provides, that "all pro- 
ceedings in bankruptcy may be discontinued 
on I'easonable notice and heai-ing, Tvith the 
approval of the court, and upon the assent 
in writing of such debtor and not less than 
one-half of his creditors in number and 
amount, or, in case all the creditors and such 
debtor assent thereto, such discontinuance 
shall be ordered and entered; and all par- 
ties shall be remitted, in either case, to the 
same rights and duties existing at the date 
of the filing of the petition for bankruptcy, 
except so far as such estate shall have been 
already administered and disposed of." Al- 
though this provision is enacted as an 
amendment to a section of the bankruptcy 
statute which applies solely to proceedings 
in involuntary cases, and although the ex- 
pression "such debtor," occurring twice in it, 
has relation properly ocly to "the debtor" 
just before spoken of, namely, the debtor 
against whom a petition is filed by creditors, 
yet, if it were to be held that the provision 
applied also to voluntary cases, it would 
still be necessary, by its express terms, that, 
before a discontinuance could be ordered un- 
der it, there should be reasonable notice to 
all the creditors, and a hearing of them, and 
an approval by the court of the propriety of 
such discontinuance. 

In the present case, there has been an ad- 
judication of bankruptcy. The property of 
the bankrupt has passed into the custody of 
the court, not provisionally merely, but in 
such wise that all the creditors have, by vir- 
tue of the adjudication, a right to require, 
that, unless they all assent to a different 
course, the proceedings in bankruptcy shall 
not be discontinued until the property of the 
bankrupt is substantially applied towards 
the satisfaction of their debts. In cases 
where there has been an adjudication, 
whether voluntary or involuntary, the prac- 
tice has always been obsei*ved not to allow 
the proceedings to be discontinued, without 
the affirmative assent of all the creditors, 
unless provision was made to pay in full the 
debts of all. The new provision of section 
14 of the act of 1874 was designed, where ap- 
plicable, to apply to cases where there had 
been an adjudication, and not to cases where 
there had been no adjudication. No legisla- 
tion was needed for cases of the latter de- 
scription, for, where there had been no ad- 
judication, the courts allowed a discontinu- 
ance. Moreover, the reference, in section 



14, to the estate as having been "already ad- 
ministered and disposed of," implies an ad- 
judication. 

Now, assuming that section 14 applies to 
the present case, although it is a voluntai-y 
one, and that, although there has been an 
adjudication in it, there can be a discontinu- 
ance under the conditions provided in that 
section, yet it is impossible to see how the 
court ought to approve of the discontinu- 
ance until the terms of the composition have 
been carried into effect. The thirty per cent, 
was to be paid, and in cash. It is shown 
not to have been paid. By section 17 of th« 
same act, the court may enforce, in a sum- 
mary manner, the provisions of a composi- 
tion. The creditors, in the present case, 
who have not signed the assent to a discon- 
tinuance, are supposed to know that there 
has been an adjudication in this ease, and 
to rely upon the fact that the court will not, 
in such a case, so part with its conti-ol over 
the case, as to deprive itself of the power of 
considering the proceedings as pending, so 
as to be able to enforce the compromise, if 
necessary. Moreover, the creditors who 
passed the resolution of compromise, and 
the creditors who confirmed it, as well as 
those who did not, necessarily knew that an 
adjudication had taken place, and such of 
them as have not assented to a discontinu- 
ance must be considered as regarding the 
adjudication, and the control established 
thereby, as a security for the carrying out of 
the composition. No other security was ex- 
acted by the terms of the composition. 

So, also, in reference to surrendering up 
possession of the property to the bankrupt, 
the creditors who passed the resolution of 
compromise, and those who confirmed it, 
must be regarded as having acted in refer- 
ence to the ease in its then existing status 
(as was said in He Reiman [Case No. 11,- 
673]), on the view that the court was to con- 
tinue in possession of the property of the 
bankrupt, as a consequence of the adjudica- 
tion, and was not to surrender it until the 
thirty per cent, in cash should be paid, nor 
sooner to vacate the adjudication. Th€ 
propex-ty being in the possession of the court, 
under the adjudication, the creditors, be- 
sides making no provision for security that 
the thirty per cent, should be paid, other 
than the security arising from such posses- 
sion, made no provision, in the resolution 
for composition, as they might have done, 
that the property should be surrendered to 
the bankrupt. The resolution for composi- 
tion must be read as if it contained a pro- 
vision that the property should not be sur- 
rendered to the bankrupt until the thirty per 
cent, should be paid. To permit it now to 
be surrendered is to add to or vary the pro- 
visions of the composition, which, under sec- 
tion 17, cannot be done otherwise than by a 
resolution passed in the manner and under 
the circumstances provided for passing the 

original resolution, and presented to the 
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court in the same manner and proceeded 
^vitli in the same way. 

The foregoing observations have no refer- 
ence to a case where there has been no ad- 
judication. In the Case of Poznanski, recent- 
ly, there had been an involuntary petition 
and a provisional warrant Thereafter, and 
before adjudication, proceedings for compo- 
.sition were carried through. The terms of 
the composition were forty-two and one- 
lialf per cent, payable in instalments, to be 
evidenced by promissory notes payable in 
four, eight and twelve months from Novem- 
ber 1st, 1874, and to be endorsed by persons 
named in the resolution for composition, the 
composition to be void in case of any default 
in payment On the 4th of December, 1874, 
the debtors presented to the court the writ- 
ten consent of the attorney for the petition- 
ing creditors, that the^ bankruptcy proceed- 
ings be discontinued, there having been no 
adjudication. It was also accompanied by 
tlie consent of a majority in number and 
amount of the creditors. The px*operty of 
the debtors was in the custody of the mar- 
shal under the provisional warrant There- 
upon an order was made, that the proceed- 
ings in bankruptcy should be discontinued, 
and that the mai-shal should restore to the 
debtors the property which he held under 
the provisional warrant This discontinu- 
ance was allowed without notice to other 
creditors, because there had been no ad- 
judication, and because the attorney for the 
petitioning creditors consented to it, and be- 
cause there was not, in the resolution for 
composition, any restriction against a restor- 
ation of the property to the debtors. The view 
was, that although, when the resolution for 
composition was acted on, the marshal was 
in possession of the property, yet it was only 
under a provisional warrant; that the credi- 
tors who J)assed the resolution must be re- 
garded as having acted in reference to the 
case imderits then existing status, on the view 
that as there had been no adjudication, the 
petitioning creditors could discontinue the 
proceedings by merely consenting thereto, 
and without notice to other creditors; and 
that by exacting personal security, in the 
shape of endorsements of the compromise 
notes, and imposing no other restrictions, they 
could not be regai*ded as having created any 
restriction on the discontinuance of the pro- 
ceedings, which discontinuance would nec- 
essai'ily result in the surrender to the debt- 
oi-s of the propei-ty. It was further consid- 
ered by the court, that the provisions of 
section 14 of the act of 1874 do not apply to 
cases of discontinuance where there has 
been no adjudication, and do not confrar the 
power of discontinuance in such cases, and 
do not restrict or take away the power of 
discontinuance which existed, and exists, in 
such cases, independently of such section, 
but that such provisions apply solely to 
cases where there has been an adjudication, 
and confer the power of discontinuance in 
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such cases, it not having existed independ- 
entiy of such section. In this view, in an 
involuntary case, where there has been no 
adjudication, the assent in writing of one- 
half of the creditors in number and amount 
is not necessary to a discontinuance. , 

I do not intend to say that where there 
has been a composition in an involuntary 
case before adjudication, there must neces- 
sarily be a discontinuance, if the petitioning 
creditors ask it, after a composition has been 
confirmed by the court Far from it In 
every case, the matter must be regarded 
with reference to the status of the case and 
property when the resolution for composition 
was passed, and with reference to the terms 
of the resolution. But although composi- 
tions may be proposed and accepted as well 
in cases where there has been no adjudica- 
tion as in cases where there has been one, 
yet debtors and creditors must be held to 
know that the relation of the court to the 
property, and to the creditors, and to the 
proceedings, is very different where there 
has been an adjudication from what it is 
where there has been no adjudication. This 
is known when the resolution for composi- 
tion is acted upon, and its terms can be ar- 
ranged accordingly in view of the then act- 
ual situation of the property and the pro- 
ceedings. If, in an involuntary case where 
there has been no adjudication, but there has 
been a compromise" proposed and accepted, 
the terms of which have not yet been com- 
plied with, the effect of a discontinu- 
ance before such compliance may be to 
deprive the court of the power of summarily 
enforcing the composition, and also of the 
power of resuming the bankruptcy proceed- 
ings, it is very easy for the creditors to pro- 
vide, in the resolution for composition, that 
there shall be no discontinuance, or no- sur- 
render of property to the debtor, until the 
terms of the composition have been complied 
with. In an involuntary case where there 
has been no adjudication, the general rule is, 
that there may be a discontinuance without 
the assent of any creditor except those bring- 
ing the petition, and without notice to other 
creditors. This should be borne in mind, 
when a resolution for a composition in such 
a case is being considered. 

If it be suggested that these views of the 
statute may have the effect to embarrass 
both debtors and creditors in proceedings 
for composition in voluntary eases, as com- 
pared with like proceedings in involuntary 
cases, it will be foimd that the statute has 
other provisions which seem to discriminate, 
without apparent cause, between voluntary 
and involuntax'y proceedings, to the prejudice 
of the former. It is sufficient to refer to 
section 9 of the act of 1874, which imposes 
on voluntary bankrupts, as a condition of 
their discharge, that they shall pay a cer- 
tain proportion of their debts, or obtain the 
assent of a certain portion of their creditors, 
while it imposes no such condition on in- 
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voluntary bankrupts; and to section 10 of 
the same act, which, in involuntary eases, 
makes void fraudulent conveyances made to 
creditors within two months, and to other 
persons within three months, before the fil- 
in of the petition in banki-uptcy, while, in 
voluntary cases, those periods are left to be 
respectively four months and sis months. 

It results from these views, that the prayer 
of the petition must be denied. 



McKEWAN (UNITED STATES v.). See 
Case No. 15.692. 

MAOKEY (BUT^LINGER v.). See Cases Nos. 
2,126 and 2,127. 



Case No. 8,859. 

In re MeKIBBEN. 

[12 N. B. R. (1875) 97.] i 

District Court, E. D. Michigan. 

Bankkuptci" — Defective Petition' — Astendment 
— Affidavits before Notaries — Fkaudulext 
MoKTGAGE— Application for Arrest— Commib- 
sioser's Signatchb — Depositiox jStjxo pro 
Tunc. 

1. A petition was filed against JI. by seven of 
his creditors. On the hearing of the order to 
show cause, it appeared that two of the creditors' 
claims were for amounts loss than two hundred 
and fifty dollars each, but that the five remaining 
did in fact constitute the requisite number in 
value and amount. Meld, that the petition was 
defective in its allegations, and did not make out 
a case for an adjudication, but that it might be 
amended so as to conform to the facts. 

[Cited in Re Hadley, Case No. 5,894. Dis- 
tinguished in Re Hall. Id. 5,923. Cited in 
Roche V. Pos, Id. 11,974; Re Blair, Id. 1,- 
481; Re Donnelly, 5 Fed. 787; Woolridge 
v: McKenna, 8 Fed. 679.] 

2. Affidavits taken before notaries public can- 
not be read in matters pending before this 
corrt 

3. A fraudulent chattel mortgage on the bank- 
rupt's stock of goods, to secure an alleged debt 
of several thousand dollars, made with intent to 
hinder, delay, and defraud creditors, is a suffi- 
cient act of bankruptcy to warrant an adjudica- 
tion. 

4. In an application for a provisional warrant 
and order of arrest of the debtor, under section 
40 of the bankrupt act of 1867 [14 Stat. 536], 
the better practice is to file a separate petition, 
supported by affidavits of persons having knowl- 
edge of the facts, when the same are not stated 
in the petition of the petitioner's own knowledge. 

[Cited in Re Hadley, Case No. 5,894.] 

5. In the present case, as the main facts are up- 
on information and belief, a provisional warrant 
and order of arrest will not be granted; but, as 
i^ufficient cause does in fact exist for the is- 
suing of a provisional warrant, leave will be giv- 
en to make another anplication. 

[Cited m Re Hadley, Case No. 5,894.] 

6. Where the commissioner who took the depo- 
sition in proof of debts failed to sign the jurat to 
the deposition, the omission may be supplied if 

1 [Reprinted by permission.] 



the commissioner distinctly recollects the fact of 
the creditor signing and verifying it in his pres- 
ence, and, if not, the party may be sworn and tiie 
deposition filed nunc pro tunc. 

These were motions (1) to vacate the order 
to show cause why [James A.] McKibbeu 
should not be adjudicated a banknipt, for the 
reason that, at the time of granting the order, 
sufficient grounds did not exist, and no proper 
and lawful showing was made thei'efor. (2) 
vacate the provisional warrant of aiTest, on 
the ground that it did not appear that there 
was probable cause for believing that Mc- 
Kibben was about to leave the distiict, or 
to remove or conceal his property, or to make 
any fraudulent disposition thereof. 

Don. jNI. Dickinson, for the motion. 
H. E. Burtand and D. C. Holbrook, for 
petitioning creditors. 

BROWN, District Judge. The motion to 
vacate the order to show cause is a very gen- 
eral one, and does not distinctly apprise the 
petitioning creditors what defects in the pro- 
ceedings are relied upon; but, as no objec- 
tion was taken to it upon this groimd, I shall 
proceed to dispose of the case as made upon 
the argument. 

First. Principal objection to the petition is 
that it does not appear upon its face that the 
requisite number of creditors have joined in 
it. The 39th section of the bankrupt act, as 
amended January 22, 1874 [18 Stat. 178], pro- 
vides that any person who has committed an 
act of bankruptcy, as d^ned by that section, 
"shall be adjudged a bankrupt on the petition 
of one or more of his creditors, who shall 
constitute one-fourth thei-eof at least in num- 
ber, and the aggregate of whose debts, prov- 
able under this act, amounts to at least one- 
third of the debts so provable." "And in 
computing the number of creditors aforesaid 
who shall join in such petition, creditors 
whose i-espeetive debts do not ejcceed two 
hundred and fifty dollars shall not be reck- 
oned." 

The petition in this case alleges that the 
petitioners "are informed, and believe, that 
your petitioners constitute one-fourth at least 
in number, upon the basis of two hundred and 
fifty dollars and upwards, of the creditors 
of the said James MeKibben, and that the 
aggregate of their debts, provable under the 
said acts, amounts to at least one-third of the 
debts so provable." There are seven petition- 
ers. In the statement of their respective de- 
mands, contained in the body of the petition, 
it appears that the claim of A. 0. McGraw & 
Co., one of the petitioners, amounts to only 
one hundred and sixty-five dollars; and that 
of W. D. Robinson & Burtenshaw amounts 
to but one hundi-ed and three dollars. 

The question is then distinctly presented 
Avhether the requirement that one-third in 
amount and one-fourth in number of credi- 
tors, having claims of two hundred and fifty 
dollars and over, should unite in the petition, 
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is met by the allegation of seyen petitioners 
that they constitute the required numher, 
when in fact two of them hold claims of less 
than two hundred and fifty dollars each. 

The legal effect of this allegation is: 1. 
That the seven petitioners constitute one- 
quarter in number of all creditors whose 
debts exceed two hundred and fifty dollars. 
2. That the aggregate of their debts amounts 
to one-third of the aggregate of all claims 
provable against his estate. Two of 'these 
petitioners, however, hold claims of less than 
two hundred dollars. They are not, then, 
"of" the creditors whose debts exceed two 
hundred and fifty dollars. And the allegation 
is, therefore, pro tanto, untrue. 

Second. But it is claimed that the names 
-and debts of these two may be stricken out 
as surplusage; that the court is at liberty to 
look at the affidavits in proof of the act of 
bankruptcy, accompanying the petition (to 
which a schedule of creditors is annexed),, 
.and the petitions be allowed to stand as those 
of the five remaining creditors, it appearing 
by this schedule that these five petitioners 
do, in fact, constitute the requisite proportion 
of creditors authorized to institute proceed- 
ings. In the first place, however, I think the 
petition itself ought to make a complete case 
for adjudication, and that defective allega- 
tions cannot be supplied except by amend- 
jnents made in the usual manner. If a single 
material allegation may be thus supplied, I 
see no reason why all may not, and the en- 
tire case thus made by a series of affidavits. 
T?he forms prescribed by the supreme court 
contemplate affidavits in proof of the claim 
•of the petitioning creditors, and of the act of 
bankruptcy; but I do not understand they can 
be used to establish a case not made by peti- 
tion. In Ee Keeler [Case No. 7,63S], it was 
held that the absence of the allegation as to 
the number and amount of the creditors in 
the petition could not be supplied by the ad- 
mission of the debtor that the requisite num- 
ber had joined. See, also, In re ScuU DCd. 
12,56S]. In Ee California Pac. E. Co. pjd. 
2,315], it was held that the court might look 
.at the facts set forth in the petition for an 
injimction to show that the case made by the 
petition for adjudication was untrue. But I 
know of no case where affidavits were admit- 
ted to make a new and different case. 

Again, I do not see how, by any legal fic- 
tion, this petition of seven petitioners can be 
billowed to stand as that of the five whose 
debts exceed two hundred and fifty dollars. 
The allegation that "your petitioners consti- 
tute one-fom-th at least in number, upon the 
"basis of two hundred and fifty dollars and 
upwards, of the creditors of said McKibben, 
.and that the aggi-egate of then" debts prov- 
able under the said acts amounts to at least 
one-third of the debts so provable," • would 
have to be interpreted as though it- read, 
■"That such of youi* petitioners as hold claims 
to the amount of two hundred and fifty dol- 
lars constitute one-fourth at least in number. 



etc.,"— an allegation to which it is safe to say 
none of the seven petitioners supposed he 
was making oath. It was originally filed as 
the petition of seven, and can no more be 
treated as the petition of five than of one. 
If it were true that the five petitioners did 
not constitute the requisite proportion of 
creditors, could a prosecution for perjury be 
sustained against them? An unnecessary al- 
legation may sometimes be treated or strick- 
en out as suiplusage, but I have never known 
of pai'ties to a suit being ejected in this suin- 
mary manner. Perhaps, if the allegation 
with regard to the number of creditors were 
denied by a debtor, and, upon a reference to 
ascertain whether the requisite proportion 
had joined, it should appear that a part of 
the claims were less than two hundi-ed and 
fifty dollars, yet, if the remainder constituted 
the requisite proportion, the petition might 
still be sustained and allowed to stand, as 
that of the remaining creditors; but I think 
the petition, as originally filed, should make 
a prima facie case. I must hold, therefore, 
that the petition is defective, and makes no 
case for an adjudication. 

Third. Can this defect be remedied by 
amendment? In the only case I have been 
able to find, where the power to amend the 
allegation with regard to the number of cred- 
itors was denied (In re Eosenfield [Id. 12,- 
061]), decided by my learned predecessor, the 
refusal was put upon the ground that the 
allegation was jurisdictional, and therefore 
could not be amended. In Ee Cornwall [Id. 
3,250], the allegation with regard to the 
claim of the petitioning creditors was treat- 
ed by Judge Woodi*ufE as jurisdictional, 
though the power to amend was not discuss- 
ed. It was also held to be jurisdictional in 
Ee Burch [Id. 2,138], and in Ee Skelly [Id. 
12,921]. On the other hand, it was express- 
ly held by the district court of Massachusetts 
in Ex parte Jewett [Id. 7,303], that the alle- 
gation in question was not jurisdictional, and 
the opinion of this court in the Eosenfield 
Case was criticised at some length. 

Jurisdictional allegations are of two classes: 

1. Those sti-ictly jurisdictional, and relat- 
ing to the subject-matter or the parties. The 
judgment of a court having no jurisdiction 
of the subject-matter or parties is null and 
void, and may be impeached in collateral 
proceedings, and the record of the court 
showing such jurisdiction may be contra- 
dicted by parol evidence. Galpin v. Page, 
18 "Wall. [85 U. S.3 350; Starbuck v. Murray, 
5 Wend. 148; "Williamson v. Berry, 8 How. 
[49 U. S.] 495; Thompson y. Whitman, IS 
Wall. [85 U. S.3 457. 

2. Allegations of quasi-jurisdictional facts, 
which must be made and proved, but, when so 
proved, are res adjudicata, and binding in 
collateral proceedings; such, for example, as 
that, in applications for letters of administra- 
tion, the decedent left no will; in proceed- 
ings in rem, under the revenue laws, that the 
property has been seized by the collector; 



McKIBBEN (Case No. 8,859) 



[16 Fed. Cas. page 212] 



and in proceedings to sell real estate for the 
payment of debts, that the deceased left no 
sufficient personalty. Examples of these al- 
legations, axid of the conclusive character of 
the judgment rendered under them, are found 
in the following cases: Hudson t. Guestier, 
6 Cranch [10 U. S.]* 281; Thompson v. Tol- 
mie, 2 Pet. [27 U. S.] 157; Ex parte Watkins, 
3 Pet. [28 U. S.] 193; Grignon's Lessees t. 
Astor, 2 How. [43 U. S.] 319; U. S. v. Ai-- 
redondo, 6 Pet [31 TJ. S.] 691; Rhode Island 
V. Massachusetts, 12 Pet [37 IT. SJ 657; 
Griffith V. Bogert, IS How. [59 U. S.] 158; 
Florentine t. Barton, 2 Wall. [69 U. S.] 210; 
Comstock T. Crawford, 3 Wall. [70 U. S.] 
396; Dyckman v. Mayor, 5 N. Y. 434; Jack- 
son V. Cmwfords, 12 Weaa. 533; Wright v. 
Douglass, 10 Barb. 97; Fisher v. Bassett, 9 
Leigh, 119. 

In the recent unreported case of Michaels 
V. Post [21 Wall. (88 U. S.) 398], in the su- 
preme court of the United States, the allega- 
tion with regard to the debt of the petition- 
ing creditor is treated as jm^isdictional, and 
the judgment of the district court as bind- 
ing in an action by the assignee. In Betts 
V. Bagley, 12 Pick. 572, a similar allegation 
under the insolvent law of New York was 
treated as jurisdictional. The court remarks 
"that the magistrate before whom insolvent 
proceedings are instituted has jurisdiction, of 
the person, where it is shown that the party 
petitioning as an insolvent is an inhabitant 
of the county, and of the subject-matter, 
where the proceedings are brought before 
him by a petition pui-porting to be a petition 
by the insolvent, in conjunction with persons 
holding two-thirds of all the debts due from 
the insolvent to persons residing within the 
United States." I think, therefore, that the 
allegation in question is a quasi-jurisdiction- 
al one, and falls within the second category 
above mentioned. Does it therefore follow 
that it is not amendable? It was so held, or 
rather assumed, by my learned predecessor 
in Re Rosenfield, above cited; but I tliink 
the weight of authority is decidedly the oth- 
er way. It was held amendable in Ex parte 
Jewett [supra], and in Re Oalifomia Pac. 
R. Co. [Case No. 2,315]. In Re Burch, al- 
ready cited, the learned judge of the West- 
ern district also treated it as amendable. 
I find no such general doctrine as assumed 
in the Rosenfield Case, that a jm'isdictional 
allegation, even in special proceedings, can- 
not be amended. In Conelly v. Taylor, 2 Pet. 
[27 U. S.] 556, and in Jackson v. Ashton, 10 
Pet [35 U. S.] 480, the allegation of citizen- 
ship necessary to be made to give jurisdic- 
tion to the federal court was held to be 
amendable. See, also, Greeley v. Smith [Case 
No. 5,747]. In attachment proceedings the 
rule is different in different states. Under 
the statutes of Alabama and Georgia they 
are held not amendable (see Hall v. Brazle- 
ton, 40 Ala. 406; Cohen v. Manco, 28 Ga. 27), 
while in Iowa, Mississippi, and New York 
they are treated as amendable (Bunn v. 



Pritehard, 6 Iowa, 56; Langworthy v. Wa- 
ters, 11 Iowa, 432; Johnson v. Tuggle, 27 
Miss. 836; Lawton v. Keil, 61 Barb. 558). 

The section of the act in question provides 
that "if the allegation as to the number or 
amount of petitioning creditors be denied, 
and it shall appear that the requisite number 
have not petitioned, the court may extend the 
time within which the other creditors may 
join in the petition." Under this provision, 
amendments of the petition have been per- 
mitted in a large number of cases. 

Petitions filed between December 1, 1873, 
and June 22, 1874, are also permitted to be 
amended by this provision. As congress has 
expressly allowed amendments of all peti- 
tions filed between these dates, and of all 
those where the allegation in question is un- 
true in fact, I think that courts ought to be 
equally liberal in allowing them where the 
allegation is defective in law. While upon 
ordinary questions, as they arise, I propose 
to follow the prior decisions of this court 
without comment the practice of altogether 
disaUowiug amendments in cases of this 
character would frequently be so disastrous 
to creditors, and work such obvious injustice, 
that I feel constrained to take the responsi- 
bility of changing it, and of permitting 
amendments where the facts of the case 
would seem to justify it. It appears from one 
of the affidavits in support of the petition 
(and I think the court may look at the affi- 
davits for this purpose, although not for the 
purpose of establishing a case not made by 
the petition) that the five creditoi-s whose 
claims exceed two hundred and fifty dollars 
each do constitute the requisite number and 
amount, and I shall therefore pennit the pe- 
tition to be amended in this regard. 

Foui-th. Further objection is made that the 
acts of bankruptcy charged in the petition 
are not supported by the depositions. Twelve 
affidavits are filed in support of the petition, 
and of the application for a provisional war- 
rant One of those is sworn to before a cir- 
cuit court commissioner, and is conceded to 
be inadmissible. Nine are verified before no- 
taries public, and, I think, are also inadmissi- 
ble. By the act of July 29, 1854 [10 Stat. 
315], notaries public were authorized to "take 
depositions, and do such other acts in rela- 
tion to evidence to be used in the com-ts of 
the United States, in the same manner and 
with the same effect as commissioners to 
take acknowledgments of bail and affidavits 
might lawfully take or do." In the case of 
Blake Crusher Co. v.. Ward [Case No. 1,505], 
decided before the publication of the Revis- 
ed Statutes, Judge Longyear held that the 
taking of verifications to bills and answers, 
and of affidavits in support of motions and 
injunctions,- were "acts in relation to evi- 
dence" within the meaning of the above pro- 
vision, and propei-ly done before notaries. 
The object of this act, however, was, primari- 
ly, to amend the 30th section of the judicia- 
17 act of 1789 [1 Stat. 88], in relation to dep- 
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ositions de bene esse, and to extend the power 
of taking sucli depositions to notaries as well 
as to judges, clerks, and commissioners. The 
revisors of the statutes so treat it, and in 
section 863 they simply inserted the words 
"notary public" as one of the officers before 
whom depositions may be taken, and, ap- 
parently gave them no power to do "such 
other acts in relation to evidence" as was 
held, in the case above cited, to authorize 
them to take affidavits. Section 177S pro- 
vides that in all cases in which oaths or ac- 
knowledgments may be taken before any 
justice of the peace, they may also be taken 
before a notary public; but I find no pro- 
vision by which oaths in general may be 
taken before justices. They are given power 
to take complaints for warrants of arrest, 
and also in certain cases under the mer- 
chants' seaman's act, and perhaps in some 
other minor matters; but I know of no act 
giving them a general power to take affida- 
vits. I think, therefore, that the nine affida- 
vits in question cannot be read. 

The acts of bankruptcy set forth in the 
petition are: <1) A fraudulent chattel mort- 
gage on McKibben's stock of goods, to secure 
an alleged debt of three thousand dollars, 
made with intent to hinder, delay and de- 
fraud creditors. (2) That McKibben, being 
insolvent, assigned, transferred, and disposed 
of his goods and other property, with intent 
to hinder, delay, and defraud his creditors, 
and to defeat and delay the operation of the 
act. (3) A fi*audulent stoppage of payment 
of commercial paper. 

As there is no evidence in the depositions 
to sustain the last two counts, the only ques- 
tion is whether sufficient appears to show 
that McEIibben made the mortgage specified 
in the first count with intent to defraud his 
creditors. The intent need only exist In the 
mind of McKibben (In re Drummond [Case 
No. 4,093]), and is determined by looking at 
what he has said and done, and the effect 
thereof (Ecfort v. Greeley [Id. 4,260]). The 
mortgage was made to Hiram Han-ington, 
September 29, 1874, and purported to cover 
his entire stock of goods as well as the safe 
contained in his store, and to secure the pay- 
ment of three thousand dollars, on or before 
January 29, 1875, with interest at ten per 
cent. It was filed in the township clerk's 
office, October 3. The facts set forth in the 
depositions are substantially as foUows: that 
McKibben had been engaged in business 
about two years, during the first year as a 
partner of Harrington, and after that alone, 
and as successor of the firm of Harrington & 
McKibben. That on September 25, 1874, four 
days before the execution of the mortgage, 
one Rathbun visited St Louis, where Mc- 
Kibben did business, and took from him an or- 
der for dry goods to the amount of two thou- 
sand four hundred dollars. Before sending 
the order to his principals, and on September 
29, the day the mortgage was executed, he 
took from McKibben the following statement 



of his property:. Three lots and houses in St. 
Louis, four thousand dollars; forty-four lots 
in wife's name, four thousand five hundred 
dollars; stock on hand, six thousand dollars; 
outstanding debts, twelve hundred dollars: 
total, fifteen thousand seven hundred dollars. 
Liabilities: Hiram Harrington's mortgageon 
three lots and houses, two thousand four hun- 
dred dollai-s; mortgage on forty-four lots, one 
thousand dollars; unsecured claims, two thou- 
sand three hundred dollars: total, five thou- 
sand seven hundred dollars. Kelying upon 
the truth of this statement, Rathbun tor- 
warded the order for the bill of goods, ana al- 
so introduced McKibben to several other busi- 
ness houses in Detroit, of whom and of other 
Eastern creditors before his failure he pur- 
chased goods to the amount of about seven 
thousand five hundred dollars. That on the 
18th of February, 1875, learning that McKib- 
ben had failed, Eathbun again went to St. 
Louis, saw McKibben, who admitted giving 
the chattel mortgage to Harrington, when his 
attention was called to the apparent loss or 
deficiency, it having been ascertained by an 
inventory made upon the foreclosure of the 
chattel mortgage, that the stock was valued 
at about two thousand nine hundred dollars. 
McKibben claimed that the value placed on 
his stock in September must have been too 
high, and when reminded that' if his stock 
then and now was about the same, he had 
nevertheless purchased two thousand five 
htmdred dollars worth more of goods than he 
had paid of debts, and, asked to accoimt for 
those two thousand five hundred dollars worth 
of goods, said that he was unable to do so. 
Admitted sending off goods to the amount 
of five or six hundred dollars to othei* and 
distant places, but claimed they were old, 
shop-worn, and unsalable; that he had noth- 
ing with which to pay his debts; that when 
asked how much he valued his lots at, replied, 
about two thousand six hundred dollars, and 
that his wife's forty-four lots were worth 
about two thousand fivehundred dollars. To 
Kathbun's counsel, who accompanied him to 
St Louis, McKibben stated that he could not 
tell how much he owed Harrington, and had 
no means of knowing without consulting him; 
that he had paid some of his notes to Harring- 
ton, and given others before and after the 
date of said chattel mortgage. That McKib- 
ben refused to show him his books of account; 
that on asking him who his attorney was, he 
referred him to one Wright; that he refused 
to go in with him to see his attorney; that 
Wright also purported to act as the attorney 
of Harrington, and that both McKibben and 
Wright refused to meet together with Rath- 
bun's counsel and discuss the nmtter at all- 
There are many other facts set forth in 
these affidavits with regard to the removal 
of valuable goods to a large amount, but as 
they are sworn to only upon information and 
belief, it is at least doubtful whether they 
can be considered upon this motion; sufficient, 
however, appears to make out a prima facie 
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case of conveyance with intent to defraud 
creditors, and to justify an order to show 
' cause. 

First. The mortgage covered all the stock 
of the debtor- 
Second. If there was any consideration at 
all for it other than that already secured by 
the real estate mortgage, it seems to have 
been for a precedent debt of two thousand 
dollars, contracted about a year before, when 
McKibben bought out the interest of Harring- 
ton in the establishment. Harrington up to 
that time had rested content with personal 
security. 

Three. It was made when McKibben was 
heavily indebted. 

Fourth. On the day it was made, McKibben 
made a statement of his liabilities, in which 
the only claim of Harrington was the mort- 
gage of two thousand four htmdred dollars, 
secured on his real estate, no mention was 
made of the debt secured by this mortgage, 
if any such existed, nor was anything said 
about a mortgage being given; he stated the 
value of his real estate at four thousand dol- 
lai-s, when it was worth, as he afterwards 
admitted, but two thousand six hundred dol- 
lars. The value of his wife's property, stated 
upon that day at four thousand five hundred 
dollars, be afterwards admitted was worth 
but two thousand five hundred dollars. 

Fifth. Notwithstanding that, between the 
giving of tJae chattel mortgage and his failure, 
he had purchased goods to the amount of two 
thousand five hundred dollars more than the 
amount of debts he bad paid, the stock in- 
ventoried under the chattel mortgage but two 
thousand nine hundred dollars, when he had 
stated it in September at six thousand dollars. 
Sixth. He refused to show his books of ac- 
count, was evidently ignorant of the amount 
he owed Harrington, declined any explana- 
tions, and even refused to confer with nis 
creditoi-s in presence of his counsel. I think 
these facts are sufiicient to jtisti:^ the is- 
suing of an order to show cause. Is there 
sufiicient to justify a provisional warrant for 
the debtoi''s arrest and the seizure of his 
property? The 40th section of the bankrupt 
law authorizes a provisional wan-ant, if it 
shall appear that there is probable cause for 
believing the debtor is about to leave the dis- 
trict, or to remove or conceal his gooas and 
chattels or his evidence of property, or make 
any fraudulent conveyance or disposition 
thereof. No separate petition for a provision- 
al warrant is presented, but the prayer of the 
petition for the order to show cause, also asks 
the issuing of a provisional wai'i'ant. It was 
granted'upon the prayer of this petition and 
upon the aflidavits already referred to. 
Where the facts set forth in the affidavits 
justify the issuing of a provisional warrant, 



I should be unwilling to vacate it, simply up- 
on the ground that the affidavits were not 
in the form of a petition, especially where a 
wan-ant was prayed in the original petition. 
See Morgan v. Quackenbtish, 22 Barb. 73. 
Better practice, however, is to file a separate 
petition, supported by affidavits of persons 
having knowledge of the facts where the 
same are not stated in the petition of tno pe- 
titioner's own knowledge. I think the pro- 
visional warrant should not issue except 
where all material facts are stated upon per- 
sonal knowledge. In this case, nothing ap- 
pears tending to show a removal or conceal- 
ment of property, or fraudulent disposition 
thereof, except his admission that he had" 
sent off to other places, not to exceed five 
or six hundred dollars worth of goods, and 
that they were old, shop-worn, and unsalable. 
It is true that deponents swear that they are 
informed that valuable goods to a much larger 
amount were sent away and disposed of at 
various places, but this fact is not established 
by the personal knowledge of any one, and 1 
think sufficient did not appear to justify the 
issuing of a provisional warrant, the only ob- 
ject of which is to obtain immediate posses- 
sion of the goods and person of the debtor, 
pending the appointment of the assignee. 
As it seems highly probable, however, from 
the statements of counsel, as to the contents 
of the inadmissible affidavits, that sufficient 
cause does, in fact, exist, for the issuing of 
a provisional warrant, leave will be given 
to make another application. 

Seventh. The only remaining objection to 
the proceedings is, that the commissioner who 
took the depositions in proof of debts, failed 
to sign the jurat to the deposition of X H. 
Bi-atshaw. It seems that aU parties appeared 
before Mr. Graves, United States commis- 
sioner, on the 2oth day of Febniary, and 
made oath to the petition and to the deposi- 
tions in proof of their respective claims, but 
that he accidentally omitted to sign the 
jurat to Mr. Bratshaw's deposition. As the 
omission is purely a clerical one, I think it 
may be supplied. If the commissioner dis- 
tinctly recollects the fact of Mr. Bratshaw 
signing and verifying the deposition in his 
presence, he may sign his name to it as it 
stands, otherwise the party may be re-swoni, 
and the deposition filed nunc pro tunc. 

It is therefore ordered that the petition be 
dismissed unless the same be amended within 
ten days; that the respondent be discharged 
from arrest, and the property seized by the 
marshal under the provisional warrant be de- 
livered up, but without prejudice to a new 
application. 
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Case No. 8,860. 

McKIBBIN T. The O. VANDBRBILT. 

\2 Int. Rev. Rec. 62.] 

Circnit Gotxrt, S. D. New York. Aug., 1865.i 

Collision— HnDSOX River— Navigation in Chan- 
nel — FOQ. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel by Robert H. McKibbin 
against the steamer 0. Vanderbilt, to recover 
damages resulting from a collision. The dis- 
trict court rendered a decree for libelant 
(case not reported) in the sum of $7,020.33, 
from which claimant appeals.] 

Mr. Morris, for libelant 

Mr. Jones, for claimant and appellant 

NELSON, Circuit Justice. The collision in 
this case occurred between the canal boat 
Canisteo, one of the tows in charge of the 
tug O. 0. Hibbard, and the steamer O. Van- 
derbilt, on the morning of the 16th May, 
1863, on the west shore of the Hudson river, 
\ about opposite the arsenal at Troy. The tug 
had left with her tow that morning, starting 
from the upper side-cut at Troy, on the west 
side of the river, de'scending along the same, 
one hundred and fifty or two hundred feet 
from the shore. The Vanderbilt was coming 
up the river on one of her usual trips, and 
making for the dock on the east side of the 
river. There had been a considerable freshet 
in the river, so that the water was some sis 
or eight feet higher than its usual rate. 
There was no difficulty, therefore, as to sea 
room for the steamers to pass to the right 
and east of the descending tow. Indeed, 
upon the proofs, even in an ordinary stage 
of water, the Vanderbilt could easily have 
passed to the right in going to her dock. 
Both vessels, however, were in a dense fog 
at and before they discovered each other, 
and, as it respects the navigation of each, 
under the circumstances in which they found 
themselves, very little, if any, objection can 
be taken. The point pressing upon the 
steamer is, that she was too far to the east 
of the channel of the river, and, therefore, 
out of her proper course. This view was tak- 
en by the court below, and upon it a decree 
was rendered for the canal-boat "We are in- 
clined to concur in this result The west side 
is the natural axid ordinary track for de- 
scending vessels; and the Vanderbilt, we 
think, was bound to take notice of this fact, 
and to have kept nearer to the middle of the 
river. She had no right to act upon the idea 
that the descending boat would take that 
course, and expect her to pass to the left or 
starboard, between her and the left shore. 
What makes the case more marked in this 
respect. Is the fact that the steamer's dock 

1 [Affirmed in 6 Wall. (73 XJ. S.) 225.] 



was on the east shore, some miles above the 
collision. 
Decree affirmed. 

[The case was taken on appeal to the supreme 
court, where the decree of the circuit court was 
aHirmed, with costs. 6 Wall (73 TJ. S.) 223.] 
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Case ISTo. 8,861. 

McKIM et al. v. KELSEY et al. 

[Taney, 502.] i 

Circuit Court, D. Maryland. April Term, 1851. 

Maritime Liens— Repairs — Note Given There- 
Fou — Surrender — Jdrisdiction — Cossent, 

1. A promissory note given for articles fur- 
nished towards the repair of a vessel, will not bar 
a suit in admiralty, on ie original cause of ac- 
tion, where the libellant produces the note in 
court, and surrenders it 

2. If the district court has not jurisdiction in- 
dependently of the consent of tiie parties, that 
consent could not confer it 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland. 

[This was a libel in personam by William 
McKim and Haslett McKim against Henry 
Kelsey and Andrew Gray. The district court 
rendered a decree dismissing the libel, with- 
out costs. Libellants appeal.] 

J. Mason Campbell, for libellants. 
Wm. R. Preston, for respondents, 

TANEY, Circuit Justice. The libel filed in 
this case by the appellants, only states that, 
at the request of the appellees, who were 
agents and part owners of the schooner 
Greek, they found and provided a quantity 
of copper for the said vessel, which was use- 
ful and necessary to her safety and naviga- 
tion on the high seas; that the appellees gave 
their promissory note for the amount (?616.- 
16), payable on the 23d of August 1848; and 
that the note had not been paid; and they 
pray process in personam against the appel- 
lees, and a decree for the payment of the 
money. 

The appellees accordingly appeared and an- 
swered, admitting the facts stated in the li- 
bel, and consenting that a decree should be 
passed as prayed; and the libellants pro- 
duced the note mentioned in the Jibel, and 
filed it in court and surrendered it There 
was no testimony taken in the case; and at 
the hearing in the district court, upon these 
pleadings and proceedings, the learned judge 
dismissed the libel without costs. 

It is evident that this decree was founded 
upon the opinion that the district court had 
not jurisdiction; and certainly, if it had not 
jurisdiction, independently of the consent of 
the parties, that consent could not confer it 
But the circuit court is of opinion that the 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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district court Iiad jurisdiction of the case, as 
presented in tlie libel, and admitted in the an- 
swer. The reasoning and authorities upon 
which this opinion rests, have been already 
stated in the case of Reppert t. Robinson 
[Case No. 11,703], in which the same ques- 
tions arose; and it is unnecessary to repeat 
them here; but upon the grounds there stat- 
ed, this court is of opinion that the decree 
of the district court in this case is erroneous, 
and must be reversed. Decree reversed with 
costs. 



Case No. 8,86S. 

McKIM V. PHOJEJNIX INS. CO. 
[2 Wash. O. O. 89.] t 

Circuit Court, D. Pennsj-lvania. April Term, 

1807. 
Makine Issu-ranoe — Opek Policy — Second In- 

SCRAXCE— LlAEILITr— TVaIVER OP AbAX- 
DOSMENT. 

1. A policy was underwritten by the Philadel- 
phia Insurance Company, on goods on board the 
Ann, at and from Baltimore to Jeremie, and at 
and from thence to Baltimore, 12,000 dollars, 
valued. After the arrival of the Ann in the "West 
Indies, the owner was informed, by a letter from 
ttie captain, that the return cargo would be 112,- 
000 pounds of coffee; and insurance was made 
by the defendants, stating the cargo at 125,000 
pounds of coffee, valued at twentv-two cents 
per pound, from which was to be deducted 
12,000 dollars, insured in the Philadelphia In- 
surance Company. A total loss took place, and 
the Philadelphia Insurance CJompany paid the 
loss, by compromise, waiving an abandonment, 
ihe pohcy underwritten by the Philadelphia In- 
surance Company, iLust be considered as open 
on the homeward cargo. 

2. The policy underwritten by the defendants, 
does not bind them to cover the whole cargo, 
valued at twenty-two cents per pound, deducting 
the sum previously insured. 

[Cited in Murray v. Insurance Co. of Penn- 
sylvania, Case No. 9,961.] 

3. The defendants were not bound to resort to 
the insurance office in which the first policy was 
made, to ascertain the precise nature of the same. 

4. By the policy made with the Philadelphia 
Insurance Company, the underwriters had, in 
ease of loss, a right to as much of the cargo as 
would, at prime cost, amount to 12,000 dollars; 
and the second policy, in respect thereto, was void. 

[Cited in Murray v. Insurance Co. of Penn- 
sylvania, Case No. 9,961.] 

[Cited in Deming v. Merchants' Cotton Press, 
etc., Co., 90 Tenn. 306, 17 S. W. 97.] 

5. The waiver of an abandonment by the 
Philadelphia Insurance Company, did not affect 
the relations between the plaintiff and the de- 
fendants. 

[Cited in Murray v. Insurance Co. of Penn- 
sylvania, Case No. 9,961.] 

[Cited in Ryder v. Phoenix Ins. Co.. 98 Mass 
192.] 

The case states, that on the 27th of Novem- 
ber, 1803, the plaintiff effected insurance in 
the Philadelphia insurance office, on goods on 
board the Ann, at and from Baltimore to 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Jeremie, with liberty to touch at one other 
port at the West Indies, and at and from 
thence back to Baltimore; 12,000 dollars in- 
sured. A written memorandum was sub- 
sci-ibed at the bottom, by which it was de- 
clared that the insurance was on flour, dry 
goods, wine, and provisions, &c. &c., valued 
at 12,000 dollai-s, clear of premium. The in- 
voice contained the above articles, and some 
others of no gi-eat value, such as candles, to- 
bacco, &c. The plaintiff, after the arrival of 
the vessel at her port in the West Indies, re- 
ceived a letter from his captain, informing 
him of the sale of the outward cargo; that 
he had then on board about 60,000 pounds of 
coffee, and expected to take in about 112,000 
pounds, probably more. Upon receiving the 
letter, the plaintiff, in December, 1803, di- 
rected his agent to insure the return cargo, 
estimating it at 125,000 pounds of coffee, val- 
ued, as concerns this risk, at twenty-two 
cents per pound: from which was to be de- 
ducted 12,000 dollars, insured in the Philadel- 
phia insurance office, which would leave 15,- 
500 dollars to be covered. The agent made 
out his order on this letter of instructions, 
and carried it to the office of the defendants, 
where the risk was underwritten upon the 
terms mentioned; at and from Jeremie to 
Baltimore, being on coffee shipped, to be val- 
ued at twenty-two cents per pound. A total 
loss having taken place on the homeward 
voyage, the plaintiff gave notice to the Phila- 
delphia and Phoenix offices, and offer'ed to 
abandon, and to make such cessions as might 
be proper. The Philadelphia office insisted 
upon a cession of the whole cargo, which was 
refused by the plaintiff; the defendants, un- 
derstanding the nature of the ffi'st policy, or 
from some other cause, refused the abandon- 
ment. After this suit was brought, the plain- 
tiff compromised with the Philadelphia in- 
surance office, and gave up his claim of in- 
terest, they consenting to pay the principal, 
and not to require any cession. Instead of 
125,000 pounds of coffee, the vessel took in 
only about 113,000 pounds, 

Tilghman and Lewis, for plaintiff, contend- 
ed that the policy on the return voyage was 
open, and that the defendant being informed 
of the prior insm-ance, which it was his duty 
to examine, and agreeing to value the whole 
cargo shipped, at twenty-two cents per 
pound, did, in effect, agree to pay what 
might remain of the value of the whole cargo 
at that price; after deducting the 12,000 dol- 
lars, previously insured. 

For the defendant, it was insisted, by 
Rawle and Ingersoll, that the voyage in- 
sured in the Philadelphia office, was out and 
home; and if the outward voyage was val- 
ued, which must be admitted, so- too must 
have been the homeward voyage. If so, the 
whole being valued at 12,000 dollars, the 
plaintiff had no interest left to insure witl^ 
the defendant; and of course the second 
.policy, by the express terms of it, was void. 
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That the valuing the property at rist, is 
merely to save the trouhle of proving it; and 
that the case must be considered precisely as 
if the cargo -was really worth only 12,000 dol- 
lars; of course, there was nothing left to in- 
sure by the second policy. The plaintiff, in 
case of loss, must have abandoned all to the 
Philadelphia office, and had nothing left to 
abandon to the defendants; that the defend- 
ants were not obliged to examine the first 
policy, because it was referred to; particu- 
larly as the order was calculated to induce in 
them a belief, that in the first policy, the 
whole cargo was valued at twenty-two cent^ 
per pound. Strictly, then, the plaintiff can 
recover for no part of the cargo; but, at any 
rate, he can recover no more than the pre- 
mium estimated in coffee, at prime cost, and 
then turned into coffee again, at twenty-two 
cents per pound. The question submitted is, 
on which principle is the loss to be settled? 

WASHINGTON, Circuit Justice. The first 
thing to be clearly and distinctly understood, 
is the nature and extent of the contract be- 
tween these parties. The defendants have 
underwritten 15,500 dollars on the cargo of 
this vessel, at and from Jeremie to Balti- 
more, valuing every American pound weight 
of coffee, shipped on board, at twenty-t\vo 
cents; but it ^was also agreed, that if the 
plaintiff should have made a prior insurance 
upon the cargo so shipped, these defendants 
should be answerable only for so much as 
the amount of such prior insurance might be 
deficient towards fully covering the premises, 
such amount being understood to be the 
whole sum so underwritten; and that the 
policy, so far as property had been previously 
insured, should be considered as null and 
void; and the premium to be returned on so 
much of the sum so insured, as the defend- 
ants were exonerated from by such prior in- 
surance. The defendants then insured only 
the property which was uncovered by any 
prior insurances. This leads to the inquiry, 
what part of the cai-go from Jeremie to Balti- 
more, had been previously insured; and how 
much, if any, remained to be covered by this 
policy? Twelve thousand dollars, clear of 
premium, had been underwritten in the Phil- 
adelphia insm*ance office, on the cargo of 
this vessel, at and from Baltimore to Jei'e- 
mie, and back again; and the important ques- 
tion is, whether this latter policy covered 
the whole, or what part of the return cargo? 
The plaintiff contends, in the first place, that 
the first policy covers 12,000 dollars out of 
24,847 dollars and 46 cents, the value of the 
whole cargo of coffee, at twenty-two cents 
per pound; and, on the other hand, it is in- 
sisted, by the defendant, that, in strictness, 
the whole cargo is covered by the first policy. 

The arguments on which the plaintiff founds 
his first claim, are, that the policy, though a 
valued one on the outward voyage, is open as 
to the return cargo; and that the defendai^ts 
having been apprized of the first insurance. 



which covered as much coffee only as the 
12,000 dollars would purchase at twenty-two 
cents per pound, they consented to cover the 
balance of the plaintiff's interest in the whole 
cargo; which, valuing the coffee at twenty- 
two cents per pound, the price it would in 
the plaintiff's estimation be worth here, 
would have amounted to 15,500 dollars, the 
sum insured, if 125,000 pounds had in fact 
been shipped. To prove that the defendants 
knew and had it in then* power to exainine 
particularly the terms of the prior policy, and 
that they were content to make this special 
contract, reference was made to the order 
for insurance, which desures insm-ance to be 
made "on the homeward cargo, consisting of 
coffee, valuing the same at twenty-two cents 
per pound, as interest may appear on board, 
say 125,000 pounds, American weight, valued, 
as far as respects this risk, at twenty- two 
cents, is 27,500 dollars, out of which deduct 
the sum already insured in the Philadelphia 
insurance office, on the homeward cargo. 
12,000 dollars;" which leaves 15,500 dollars 
yet to be insured, at and from -Teremie to 
Baltimore. Each and evevy pound of coffee 
which may be shipped on board, shall be 
valued at twenty-two cents per pound. 

The plaintiff's counsel are, in the opinion 
of the court, perfectly correct in contending 
that the policy effected in. the Philadelphia 
insurance office, is open on the homeward 
cargo. If the written memorandum had not 
been added, it cannot be denied but that the 
policy on the outward and homeward voyage 
would have been open; and it is not less un- 
deniable, that the written clause which fixes 
the value, is confined to the emmierated arti- 
cles, and any others wliich could properly be 
included in the et caetera. The enumerated 
articles are such as must have been under- 
stood to constitute the outward cargo, and 
by the invoice we find, that in fact they did 
constitute that cargo. If there were no other 
articles on board to satisfy the et eaetera, 
we should, nevertheless, require strong au- 
thorities to convince us, that an entire cargo, 
constituting the whole propei*ty which might 
be brought back, was intended to be covered 
under an et eaetera; when, in the same 
clause, so particular an enumeration had been 
made of the articles which constituted the 
bulk of the cargo. But there is no room for 
giving such a construction to the et eaetera 
in this case, as we find in the invoice of the 
outward cargo, a variety of articles not 
enumerated, of no great value, and such as 
are worthy of being covered by an et eaetera. 
This construction is gi-eatiy strengthened by 
considering how unlikely and how unusual it 
is, to value a cargo, the amount and value of 
which is at the time totally unknown to the 
insured. This point being established, what 
follows? The plaintiff's counsel say that the 
defendants have specially agreed to cover the 
whole cargo, valued at twenty-two cents per 
pound, deducting therefrom only the 12,000 
dollars insured by the first policy. To this 



McKINLEY (Case No. 8,864) 



[16 Fed. Gas. page 218] 



conclusion the court cannot assent. If the 
written clause were so express and plain, as 
to leave no doubt that such was the intention 
of the parties; and if it appeared that the 
defendants were fuUy informed as to the 
nature of the first insurance, this clause 
would eonti-ol the printed clause, important 
as it is considered by all the insurance offices 
in this city. Every - presumption is against 
such an intention, and the evidence to prove 
it ought to be extremely clear and strong. 
The words, "every pound of coffee shipped, 
or to be shipped," taten in reference to the 
words in the order, "valued, as far as re- 
spects this risk, at twenty-two cents per 
pound," and so stating the amoimt from 
which the 12,000 dollars was to be deducted, 
amounted to so plain a declaration that the 
cargo had been previously valued at twenty- 
two cents per pound, as to leave no doubt 
concerning the intention of the defendants, 
at least, if not that of the plaintiff. But it 
is said that the defendants, having been ap- 
prized of the fii"st insurance, were bound to 
examine it, or to take the consequences of 
their negligence in not doing so. But we 
answer, that if, in any case, the underwriters 
are, upon such information, bound to run 
from office to office to es;amine papers thus 
referred to, they were not bound to do so in 
this case; when the plaintiff spoke a lan- 
guage respecting the nature of the first policy, 
if not too plain to be misconstrued, yet such 
at least as was sufficient to mislead. The 
order of insurance plainly intimates that only 
12,000 dollars were to be deducted from the 
whole amount of the cargo, whereas it is 
admitted that in case of loss, the first under- 
writer would, upon abandonment, have been 
entitled to so much of the cargo as 12,000 
doUars would have absorbed, at prime cost 
and charges; and the plaintiff would have 
been entitled to claim the value of the same 
proportion of the cargo. The defendants, 
therefore, were clearly misled by the manner 
in which the first insurance was represented 
to them. If these weie the rights of the 
parties under the first policy, it follows, that 
so much of the cargo was covered thereby, 
as 12,000 dollars would purchase at prime 
cost and charges; and consequently the sec- 
ond policy, in respect thereto, was, by the 
terms of it, void. The defendants, then, are 
answerable only for so much of the coffee as 
remains after this deduction is made, at 
the price of twenty-two cents per pound. 
Upon the happening of the loss, the plaintiff 
could certainly have abandoned no more to 
the defendants, which proves that no more 
was insured. It is unnecessary to decide, 
whether an imderwriter may, by an express 
agreement made at the time the contract of 
insm-ance is concluded, bind himself to run 
the risk of a technical total loss, and yet 
relinquishing aU his right to the thing in- 
sured, should any thing be saved; because, 
in this case, there is nothing which, in any 
respect, amounts to such an agreement. 



This argument on the part of the defend- 
ants, cannot be got riC of by the agreement 
of the Philadelphia Insurance Company, after 
the loss, to waive all their right to the prop- 
erty which might be saved; because, at the 
time this policy was signed, it was, by the 
terms of it, void, except as to the property 
uncovered by the first; and no future circum- 
stance could give it life, as to the otha- prop- 
erty, without the consent of the other party 
to the contract. 
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Case Ko. 8,863. 

McKTNDBR et al. v. DUNDAP. 

[1 Oranch, C. G. 584.] i 

Circuit Court,\ District of Columbia, Nov. 
^Tenn, 1809. 

Check— Demasd op Patbe— Insolvency of 
Dra-wer — Prescmptiox. 

If the drawer and payee of a dieck upon a bank 
reside in the town where the hank is, and the 
drawer be insolvent; the jury cannot, in law, 
infer from those facts, that tiie plaintiffs had used 
due diligence in demanding payment, and giving 
notice to the defendant. 

The plaintiffs [McKinder & Guilliat] of- 
fered in evidence a check drawn by the de- 
fendant [Samuel Dunlap] upon the bank at 
Norfolk. 

Mr. Jones, for defendant, contended that 
in order to charge the defendant, the plain- 
tiffs must prove that they demanded pay- 
ment from the bank; and gave notice to the 
defendant in reasonable time. 

Mr. Taylor, for plaintiffs, offered to prove 
that the plaintiffs and defendant lived in 
Norfolk; that the bank was in Norfolk and 
solvent; and that the defendant was in- 
solvent; and contended that the Jury might 
infer from these facts that the plaintiffs had 
used due diligence in demanding payment 
from the bank and giving notice to the de- 
fendant. 

But THE COURT was of opinion and so 
insti'ucted the jury that they could not, in 
law, make that inference. 



Case Wo. 8,864. 

In le McKINLEY, 

[7 Ben. 562.] 2 

District Court, S. D. New York, Jan., 1875. 

Bankruptct — Adjupicatios — Setting Aside — 
jcbisdiction. 

1. A petition in bankruptcy against MeK., reg- 
ular on its face, was filed. A proper case was 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Robert D. Benedict, Esq.. and 
B. Lincoln Benedict, Esq., and her© reprinted 
by permission.] 
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presented to the court for service on him by pub- 
lication. Such service was made, and, on the re- 
turn day, proof of due service being presented, 
and the debtor not appearing, an adjudication of 
bankruptcy vs'as made. A petition was after- 
wards presented to the court by R., representing 
that he was a creditor of McK., and had not been 
named as such in the petition in bankruptcy, and 
that the debts of McK. were much greater than 
was alleged in that petition, and that the requi- 
site number and amount of creditors had not 
joined in the petition- On this petition B. prayed 
that the adjudication of bankruptcy and all the 
subsequent proceedings might be set aside and 
vacated. McK. also at the same time applied, 
on affidavits, for an order that the proceedings be 
vacated, or that he be allowed to file an answer. 
His affidavit set up that he had no knowledge of 
the filing of the petition, and that the petition was 
notsigned by the requisite number and amount of 
creditors, and that tiie petitioning creditors knew 
it: Hdd, that the court having been satisfied on 
the evidence before it on the return day, that the 
requirements of the statute as to number and 
amount of petitioning creditors had been com- 
plied with, so adjudged, which judgment is by 
the statute declared to be final. 

2. Such judgment is certainly final in the ab- 
sence of fraud or collusion. 

3. Th^ allegation that the petitioning creditors 
knew that the proper number of creditors had not 
joined in it. was not sustained, and both motions 
must be denied. 

In this case, after an adjudication of bank- 
ruptcy had been made, a petition was pre- 
sented to the court by one Andrew Rhende, 
which set forth that the petition in the case 
was filed by creditors whose claims amount- 
ed to §8,790; that the petitioner was a cred- 
itor of [John H.] McKinley for over $10,000; 
that other parties, stated in the petition, 
were creditors to the amount of over $20,- 
000, and none of them had joined in the pe- 
tition, although all the debts were provable 
in bankniptcy; that McKinley was indebted 
in at least $40,000 of provable debts; and 
that the claims of the petitioning creditors 
were, therefore, much less than was re- 
quired by the statute. On this petition 
Rhende applied to have the adjudication of 
bankruptcy vacated and the petition and all 
proceedings under it dismissed. At the same 
time an application was presented on behalf 
of McKinley to have the proceedings an- 
nulled, or that he might have leave to file an 
answer denying that the creditors who had 
joined in the petition constituted the requi- 
site number and amount under the statute, 
and denying that McKinley had been during 
six months preceding the filing of the peti- 
tion a resident of the Southern district of 
Xew York. This application was founded 
on an affidavit of McKinley, setting forth a 
list of his creditors, showing debts amount- 
ing to over $60,000; and setting forth also 
that he had had no personal knowledge of 
the pr^oceedings, that the petition and order 
to show cause were only served on him by 
publication, and that he believed that the 
fact that one-third in amount of his credit- 
ors had not signed the petition was well 
known to the petitioning creditoi-s at the 
time of filing the petition. In opposition to 
the motion, an affidavit was pi-esented on 



the part of the petitioning creditors denying 
any such knowledge, showing the facts 
which justified the service by publication 
under the statute, and denying the truth of 
the, allegation as to the amount of McKin- 
ley's debts. 

S. B. Higenboitam and E. McKinley, for 
the motions. 
M. Diefendorf, opposed. 

BLATCHFORD, District Judge. The pe- 
tition in banki'uptcy was regular on its face. 
On the papers before the court the order for 
substituted service by publication was prop- 
erly made. Senrice was so made. On the 
return day the debtor did not deny the alle- 
gation as to the number or amoimt of peti- 
tioning creditors by a statement in writing 
to that effect. Proof of service by publica- 
tion being made, and the court being satis- 
fied on the evidence then before it that the 
requirement of the statute as to the number 
and amount of petitioning creditors had been 
complied with, the court so adjudged, and 
that judgment is contained in the order of 
adjudication, which finds that the facts set 
forth in the petition are true, one of which 
facts is the allegation as to the number and 
amount of petitioning creditors. The statute 
declares that such judgment shall be final. 
Certainly it is final in the absence of fraud 
or collusion. No fraud or collusion is shown 
in this case. It is not denied that the bankrupt 
had carried on business within this district 
for the period requisite to give this court ju- 
risdiction of the case. Jurisdiction by such 
carrying on of business is alleged in the pe- 
tition. The allegation that the petitioning 
creditors knew, when the petition was filed, 
that the proper number and amount of cred- 
itors had not joined in it is not sustained. 

The motions to vaca^te the adjudication are 
denied, and the motion of the bankrupt for 
leave to interpose an answer is denied. 



McKINIjEY (UNITED STATES v.). See 
XJase No. 15,694. 

McKINNEY (DART v.). See Case No. 3,583. 

McKINNEY (FARMERS* IX)AN & TRUST 
CO. v.). See Case No. 4,667. 
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Case ISTo. 8,865. 

McKINNEY v. NEIL. 

[1 McLean, 540.] i 

Circuit Court, D. Ohio. July Term, 1840. 

Carriers— Stage Coach — Upsetting— Ixjdrt to 
Passenger — Presumption — Want of Skiio, 
— Negligbxoe — Damages — Impeaching Wit- 
ness, 

1. A stage proprietor is bound to furnish good 
coaches, gentie and well broke horses, good har- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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ness, and a prudent and skilful driver; and 
should a passenger receive an injury from any 
defect in this preparation, the proprietor is lia- 
ble. 
[Cited in Prink v. Coe, 4 G. Greene, 557.] 

2. The upsetting of a stage is prima facie evi- 
dence of negligence; and a passenger who has 
been injured need show nothing more to sustain 
his action. 

[Cited in Frink v. Coe, 4 G. Greene, 558, 560; 
Sherlock v. Ailing, 44 Ind. 204; Lemon V. 
Ghanslor, 68 Mo. 3o6; Ryan v. Gilmer, 2 
Mont. 317. Cited in note to Memphis & 0. 
R. P. Co. v. McCool, 83 Ind. 398.] 

3. It will then be incumbent on the defendant 
to show, by way of reducing the damages, or in 
bar of the action, the circumstances of the case. 

[Cited in Frink v. Coe, 4 G- Greene, 560.] 

4. The defendant is not responsible for casual- 
ties which could not be foreseen nor guarded 
against. But he is liable for the smallest degree 
of negligence or want of care in the driver, or for 
his want of skill. 

[Cited in Lusby v. Atchison, T. & S. F. Ry. 
Co., 41 Fed. 185.] 

[Cited in Frink v. Coe, 4 G. Greene. 557; 
Galena & C. U. R. Co. v. Yarwood. 13 III. 
471; Galena & G. U. R. Co. v. Fay, 16 
111. 567. Cited in brief in Huelsenkamp 
V. Citizens' Ry. Co.. 37 Mo. 544.. Cited in 
New Orleans, I. & G. N. R. Co. v. AUbrit- 
ton, 38 Miss. 242; Taylor v. Grand Trunk 
Ry. Co., 48 N. H. 316. Cited in note to 
Twomley v. Central Park, etc., R. Co., 69 
N. Y. 159. Cited in Treadwell v. Whittier, 
SO Cal. 589, 22 Pac. 271; Memphis & O. R. 
P. Co. V. McCool, 83 Ind. 398. Cited in 
brief in Le Barron v. East Boston Ferry Co., . 
93 Mass. ai Allen) 314.] 

5. If the driver leave the common track and 
take one not iised, which increases the risk, it 
is evidence of negligence. 

6. "Want of skill in the driver, being a material 
fact in the cause, may be proved as any other 
fact. In this respect the driver stands in a differ- 
ent relation from a witness, whose general diar- 
acter only can be impeached. 

7. A witness cannot be impeached by proving 
that at other times be made contradictory state- 
ments, unless he shall be interro.^ated as to such 
statements. 

[Cited in U. S. v. Dickinson, Case No. 14.9rj8; 

Conrad v. Griffey, 16 How. (57 U. S.) 47.] 
[Cited in Sutton v. Reagan, 5 Blaekf. (Ind.) 

220. Cited in brief in Jarboe v. Keoler, 8 

Ind. 315.] 

8. But where an ex parte deposition of a wit- 
ness was read, of the taking of which no notice 
was given, under the act of congress, and un- 
der the peculiar circumstances of the case, the 
court permitted contradictory statements to be 
proved. 

[Cited in Howland t. Conway. Case No. 6,703.] 

[This was an action b.v Adam McKinney 
against William Neil to recover damages for 
pei"sonaI injuries sustained in an accident al- 
leged to have been caused by the negligence 
of the defendant.] 

Jlessrs. Ewing and StansbuiT, for plain- 
tiff. 
Messrs. Wright and Wilcox, for defendant. 

OPINION OP THE COURT. The defend- 
ant, in connection with others, is an exten- 
sive stage proprietor, and runs the lines of 
stages from Columbus to Zanesville, in this 
state. The plaintiff being a passenger in one 



of these lines, through the negligence and 
want of skill of the driver, as he alleges, 
the stage was upset, and he was severely in- 
jured. For this injury, the loss of time and 
expense, this action was brought. It was 
proved that the plaintiff being in Columbus on 
the evening of the 18th December, 1838, took 
a seat for the next morning's stage to Zanes- 
ville, at the stage office, and paid the usual 
fare of four dollars and fifty cents. At the 
time this was done the agent or clerk, in 
the office, informed him that he would have 
to occupy an outside seat. The stage left 
Columbus for Zanesville the next morning 
at ten o'clock, and proceeded on the national 
road about thirty-five miles, to near Linn- 
ville, where, at the foot of a hill the stage 
upset and the injm"y complained of was done. 
When the stage left Columbus there were 
nine passengers inside, and two, the plaintiff 
being one of them^ on the outside with the 
driver. At Reynoldsburgh, the first place of 
change, one of the inside passengers left the 
stage. And at Jack-town, there being an- 
other passenger, it was suggested to the 
plaintiff that, being the sixtli person enter- 
ed, he had a right to take his seat inside of 
the coach, which he declined doing. The 
route of the driver complained of commenced 
at Etna, and it was obsei"ved by several of 
the passengei-s, that he drove very fast. 
After a short delay at Jack-town, the driver 
continued on his route at the same lupid 
rate. Near the summit of the hill at the foot 
of which the misfoi-tune occurred, the driv- 
er passed on the right-hand side of a two 
horse wagon of Mr. Hampden, a witness, 
who was driving the same direction as the 
stage. Hearing the approach of the stage, 
Mr. Hampden turned his horses to the left, 
which gave to the stage more than half the 
road. It passed without coming in contact 
with the wagon, and the witness obsei-ved 
that all the horses except one, which was 
a very fast trotter, were in full gallop. The 
stage had a patent lock or rubber, but the 
driver, instead of using the lock to retard 
the progress of the stage, in descending the 
hill, applied the whip twice within the ob- 
servation of the witness. The hill was be- 
tween a quarter and a half mile long. After 
passing Mr. Hampden's wagon, the horses 
ran to the verge of the right hand side of 
the road; they then inclined to the left The 
plaintiff and his fellow passenger on the out- 
side, Thompson, remonstrated with the driver 
more than once; and requested him to use 
the. lock; but he refused to do so, telling them 
there was no dangra:. The horses continued 
their direction to the left, until the near 
wheels of the stage ran off the paved road 
a foot or two, and continued so to run 
some two or three rods, when the horses 
turned to the right, and the stage upset with 
great violence. The ground where this oc- 
curred was nearly level. The off -wheels ran 
on the paved road, but the descent was small 
from the paved to the unpaved part of the 
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road, and ■with ordinarily good driving, the 
coach could have heen in no danger of up- 
setting Tvhere it did upset A moment tie- 
fore the stage turned over, one of the inside 
passengers observed they were going over. 
At tliis time the speed of the horses was 
about as great as it had been. "When th«» 
stage turned over it became uncoupled, and. 
the horses ran off with the fore-wheels. The 
plaintiff was picked up about a rod behind 
the stage body, shoctingly mangled. His 
head was cut in several places, but the prin- 
cipal wound was in his left limb. The back 
part of his thigh was much lacerated, and 
from the knee down there was a severe con- 
tusion. From the manner of the injury, it 
it probable that he attempted to jump from 
the stage, the top of which must have fallen 
on his limb, as the left leg of Jiis pantaloons 
was much torn. An attempt was made to 
remove him to Linuville. a short distance, 
but he could not bear the motion; and he 
was taken into a house at hand, where he 
remained under the care of a physician and 
nurses for three months, before he was able 
to be removed to his brother's, in Delaware. 
Forty-eight hours transpired before the phy- 
sician could produce a reaction of the sys- 
tem, during which time his extremities were 
cold, and a sense of shivering pei-vaded his 
system. He also suffered under a delirium 
the greater part of the time. The flesh on his 
leg mortified and fell off, so as to expose 
the muscles, which were also much injured. 
The plaintiff being present, his leg was ex- 
amined by physicians, in the presence of the 
jury. It has yet acquired but little strength, 
and is much smaller tlian the other; and it 
is the opinion of the physician that it will 
never become sound and strong. The plain- 
tiff offered to prove a want of skill in the , 
driver, by showing that at one time his lines 
were not properly fastened on his horses, 
and at another time he handled them un- 
skilfully, and was near upsetting the stage. 
To this evidence the defendant's counsel 
objected, on the ground that the plaintiff 
may pi-ove the general character of the driv- 
er, but cannot show his incompetency or 
want of skill by proving particular facts. If 
in this respect the driver stands in the same 
i-elation as a witness, it is veiy clear that 
the inquiry must be limited to general char- 
actei', and cannot go as to particular facts. 
This rule is founded in justice. A witness is 
brought before the court and is required to 
testify. And if his testimony shall be im- 
peached, it would be most unjust to discredit 
him by the proof of particular facts, of 
which he has had no notice, and against 
which he cannot be expected to be prepared 
to defend liimself. But as every man is pre- 
sumed to be ready at all times to defend 
his general chai-acter, on this ground he may 
be impeached. A driver, as such, may have 
a general' character. But the driver in ques- 
tion was a stranger, had been on the route 
only three or four days, and had established 



no general character. This, it is admitted, 
in the case of a witness, could have no in- 
fluence on the general rule. But may not a 
distinction be drawn, in this respect, between 
the character of a di'iver and that of a wit- 
ness? A driver is a voluntary agent, and 
professes to have skill in driving; and he is 
employed in a business, which, for the safety 
of passengers, requires firmness and a high 
degree of skill. He is charged with a want 
of experience and skill, and how are these to 
be proved? May they not be proved by per- 
sons skilled in driving, and who have ob- 
served him drive? If, for instance, he is so 
ignorant of the duties he assumes to per- 
form, as not to know how to harness the 
horses, or to handle the fines, may the fact 
not be shown? In what way co^d his in- 
competency be more satisfactorily establish- 
ed? His skill as a driver is often the gist 
of the action; and it is involved in the pres- 
ent case. In this view, he does not stand 
in the relation of a witness whose credibility 
is attempted to be impeached; but he stands 
in the place of the defendant, who is answer- 
able for his want of skill and negligence. 

The question of skill is the point in issue, 
and is not collateral. May it not then be 
shown by proof of the fact, the same as any 
other material fact in the case? It is ad- 
mitted that proof of negligence at any other 
time would not be proper, as it would not 
conduce to establish negligence "at the time 
of the injmy. But this is not the case as it 
regards a want of skill. Proof of this a few 
days or hours before the stage was upset, 
may have some important bearing, in the 
opinion of the jury, on the conduct of the 
driver at the time of the injury. If a few 
days before the occurrence, the driver show- 
ed himself to be ignorant of the common 
duties of a driver, it is not at aU probable, 
that in so short a time he could have acquir- 
ed the necessaiy skill and experience; and if 
for the want of these the stage was upset, the 
defendant is liable. This though offered as 
evidence in chief, is in the nature of rebut- 
ting testimony. For it will be incumbent on 
the defendant to show, that the driver was 
experienced and skilful. In an action against 
the ownei-s, for negligently managing a ship, 
so that she was wrecked and the plaintiff 
lost his passage, another act of negligence 
not bearing on the wreck, and which could 
not possibly cause it, was held irrelevant. 
1 Car, & P. 70. And whei-e the defendant 
was indicted for keeping a disorderly house, 
the court confined the evidence to general 
reputation and excluded particular facts. 1 
Serg. & R. 342, 343. But where an individu- 
al is indicted for passing counterfeit bills or 
notes, proof that similar notes or bills were 
found in his possession is admissible. And 
so on an indictment for passing cotmterfeit 
coin. If insti-umeuts for coining be found in 
possession of the defendant, the fact may 
be proved. Proof that he has at other times 
passed counterfeit notes or coin, is also prop- 
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er. This is aaraitted to show the knowledge 
of the defendant, that the notes or coins 
which he is charged to have passed, were 
counterfeit 1 PhU. Et. 179; 6 Barn. & G. 
145; 1 Camp. 324; Bayley, Bills, 447. To 
show fraud in selling an inferior kind of 
goods for blue guineas, a witness was al- 
lowed to prove a sale to himself of a parcel 
of blue guineas by the defendants, before 
the sale to the plaintiffs; and the declaration 
and conduct of the defendants towards Mm 
on the subject of the distinct parcel. 1 
Johns. 90, 99, 100. 

In the case of Stokes v. Salstonsall, 13 Pet. 
[38 U. S.] 181, the declai-ations of the driver 
after the upset of the stage, that he had 
upset fifty stages, &e. was admitted by the 
circuit court as evidence, and the judgment 
of that court was generally affirmed by the 
supreme court. Had these dedai'ations been 
considered as having been made by a witness 
merely, they would, clearly, have been inad- 
missible. But coming as they did from the 
agent of the defendant, and for whose con- 
duct he was answerable, they conduced to 
prove a want of skill in the driver, and were, 
therefore, received as evidence. In our limit- 
ed research we have been unable to find a 
case in point, but we are inclined to think, 
that as want of skill is a fact material in the 
present case "it ma3' be proved as any other 
fact in the case;" and that in this respect 
the driver stands in a relation different from 
a witness whose character is impeached. 
Under this decision the plaintifE proved that 
on one occasion the driver had his lines fas- 
tened wrong, the check rein of one or both 
the lines being buckled on the outside; and 
that on another he handled the lines so un- 
skilfully, as to nearly upset the stage in 
passing the waggon of one of the witnesses. 
The defendant proved that the driver had 
been employed by an agent, some few days 
before the upset, on his enquiring for stock, 
and saying that he had driven stage two 
yeai'S and six months for Calder, in Pennsyl- 
vania, on the northern route from Harris- 
burg to Philadelphia. The driver had been 
in Colinnbus a short time, and had professed 
to be an apothecaiy and a blacksmith. The 
defendant also proved, that his stage lines 
were generally managed as well and indeed 
better than any other lines in the western 
country. That drivers had uniformly been 
dismissed for intoxication and for any mis- 
conduct, on the complaint of travellers. That 
an experienced person was employed at Co- 
lumbus, whose duty it was to inspect the stage 
coaches, harness, &C., and to see that no coach 
was taken out of the yard which was not in 
good order, and also the harness. He also 
proved that a day or tn'o before the accident 
an agent passed on the line, and found the 
horses of the driver and also the harness in 
a good state; and his habits were proved to 
be good for the time he had been on the 
road. It was also proved the day after the 
injury, the plaintiff on being interrogated by 



a witness whether the driver was drunk, re- 
plied, that he did not know, but rather 
thought not And the defendant called a 
witness to discredit Samuel Thomi>sou 
whose deposition was read by the plaintiff, 
by showing that to different individuals the 
witness made statements different fi-om 
those In his deposition. To the introduction 
of this evidence the plaintiff objected, on 
the ground that the witness had not been in- 
terrogated as to these statements, and that 
until this was done they could not be proved. 
This question it is admitted, after a full dis- 
cussion has been decided, by the supreme 
court of this state, in favor of admitting the 
evidence. But it is insisted that this deci- 
sion is in violation of the geneiul rule on the 
subject. In the construction of the statutes 
of the state, and in matters of practice, so 
far as they have been adopted by the law of 
congress, this court follow the same rule of 
decision as the supreme court of the state. 
But in all other questions the court will look 
to the decisions of the state, as the decisions 
of other courts, and not as establishing the 
law. 

This rule is well settled in England, that 
the contradictory statements of a witness 
cannot be proved, unless the witness shall be 
examined as to such statements. 1 Phil. 
Ev. 293; 2 Brod. & B. 286, 315; 2 Peake, 232. 
But if the statements are irrelevant to the 
issue, they cannot be contradicted. 4 Leigh, 
405, 406; 5 TiVend. 301, 302-305; 3 Car. & P. 
75. And we think this is the correct i-ule. 
It is reasonable and just. Until a witness 
shall have had an opportunity to explain 
prior and contradictory statements, by hav- 
ing his attention called to them, they should 
not be the subject matter of proof. But in 
the present case, the deposition was taken 
ex parte, under the act of congress, and the 
taking of it was not known to the defendant 
until it was opened, at the present term. 
The plaintiff could not know of this attempt 
to discredit the witness, until i*ie evidence 
now offered. It was in the power of the de- 
fendant, on reading the deposition, to move 
for a continuance, on the gi"ound that he 
wished to take the deposition of the witness 
in regard to the statements, with the view 
of afterwards contradicting him. This, per- 
haps, might be done, as the deposition of 
Thompson, thus taken, would be substantial- 
ly a cross examination. But as the rule of 
evidence on this point had been differently 
settled by the supreme court from the view 
here given, we will, under the circumstances, 
admit the evidence. It is to be understood, 
however, that we adhere to the English rule 
on the subject. In the case of Daggett v. 
Taliman, 8 Cenn. 169, 177, 178, the court say, 
in general, wherever a fact would be relevant 
as affecting the credit of a witness, and might 
be inquired of upon cross examination, the 
same fact may be shown to impeach his cred- 
it where he is absent having made a deposi- 
tion. This rule, however, must be subject 
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to many exceptions. Several witnesses being 
sworn, stated that Tliompson, wlio was the 
outside passenger with McKinney on the 
stage, and who was also considerably in- 
jured, on the same evening that the stage 
was upset and the next day, said he did not 
think that the driver was much, if any, to 
blame; and that he hoped the company would 
not discharge him. That he stated, as they 
were going at a rapid rate down the hill, he 
and also McKinney requested the driver to 
check the horses, and that the driver, bracing 
his feet against the foot-board, pulled the 
lines with all his force, when something gave 
way, and the stage immediately upset. A 
statement of the facts which the defendant 
expected to prove by the driver McKee, hav- 
ing failed to take his deposition, was read as 
evidence, without objection. This witness 
stated, that near the summit of the hill he 
came in contact with a waggon, which fright- 
ened his horses, so that they became unman- 
ageable, and that at the foot of the hill, in 
attempting to avoid a pile of stones, the lines 
broke and the stage upset It was proved 
by other witnesses that some four or five 
hundred yards from where the stage was 
left, two pieces of the lines were picked up, 
one piece about four feet long, the other 
about one foot; and the witness stated that 
on those pieces being sewed on the lines tney 
were complete. Another witness stated that 
he picked up a part of one of the lines, about 
four feet in length, in the road about a rod 
or two in advance of the stage. Whether 
this was the piece picked up by the other 
witness and brought near to the stage was 
not explained. 

The cause was zealously and ably argued 
on both sides; and THE COURT charged the 
jury substantially as follows: 

The injury received by the plaintiff, and for 
which this action was brought, is proved by 
Dr. Morris, the attending physician, and sev- 
eral other witnesses. There is no conti-ariety 
in the evidence as to the extent or perma- 
nency of the injury. The sufEering of the 
plaintiff cannot well be estimated. It was 
as great as human nature could bear. For 
forty-eight hours the scales of life and death 
hung in suspense. The coldness which pre- 
cedes dissolution pervaded his system. His 
pulse was at times not perceptible, and he 
labored under delirium. At length the sys- 
tem re-acted, and the symptoms became more 
favorable. But the progress of recovery was 
slow and painful; and it would seem, there 
is little ground of hope that he will ever re- 
cover from his present state of decrepitude. 
His leg may probably acquire more strength, 
but all the physicians agree thai^ in all proba- 
bility, it will never become sound. In this 
form of action, the plaintiff seeks compensa- 
tion from the defendant, for the sufferings he 
has undergone, the time he has lost, the 
money he has expended, the injury to his 
business, and the loss, in a considerable de- 



gree, of his limb. Should the plaintiff bo 
entitled to your verdict, you will be as ca- 
pable as the court, and indeed more so, of 
estimating the amount of damages he should 
recover. The upsetting of the stage is prima 
facie evidence of negligence, and to sustain 
his action it was only necessary for the plain- 
tiff to show he was a passenger, having paid 
his fare, and that he was injured by the up- 
setting of the stage. The defendant, with 
his partners, is engaged in an enterprise in- 
timately connected with the public accommo- 
dation. Having incurred a large expendi- 
ture in establishing his lines of stages, he 
holds inducements to the public to travel in 
his lines. He is bound to provide good 
coaches and harness, gentle and well broke 
horses, and a skilful and careful driver. 
These are obligations which the law imposes 
on every stage proprietor; and if any injury 
is received by a passenger, from any defect 
in this prepaiution, the proprietor is respon- 
sible.- 

There are cei-tain risks which are incurred 
by every stage passenger, and for which the 
proprietor is not responsible. These are 
those casualties which human sagacity can- 
not foresee, and against which the utmost 
pmdence cannot guard. If, for instance, a 
gun should be fired so near the stage as to 
frighten the horses, and they, becoming un- 
manageable, upset the stage and injure a 
passenger, he is without remedy as against 
the driver or his employers, as no fault can 
be attributed to them. . We ai'e surrounded 
with dangers at home and abroad; and they 
are greater when we travel than while we 
remain stationary. In some modes of travel- 
ling these dangers are greater than in others. 
They may be greater on water than on land; 
on a fast line of stages than on a slow one. 
A.nd every passenger must make up his miad 
to meet the risks incident to the mode of 
travel he adopts; which cannot be avoided 
by the utmost degree of care and skill in the 
prepai'ation and management of the means 
of conveyance. This is the only guarantj' 
given by the proprietor of the line. You 
will understand the application of the evi- 
dence better, gentlemen, if I consider it, in 
strictness, as it might have been inti-oduced. 
The plaintiff then has sustained his right of 
action by showing the injury he received 
from the upset of the stage, he being a pas- 
senger. And it is then incumbent on the de- 
fendant to prove facts and circumstances 
which go to reduce the damages, or to ex- 
cuse him from all liability. The defendant 
has shown by several witnesses a prompt- 
ness and vigilance, by the company, in the 
general management of their lines very cred- 
itable to them. They have evinced a com- 
mendable solicitude for the accommodation 
and safety of passengers. And it would 
seem that no lines in the Western countrj^ 
by the preparation of coaches, horses, drivers 
and a vigilant superintendency, are better 
entitled to public confidence than the one 
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now in question. But in tliis case it ap- 
pears the driver employed had no other 
recommendation of his experience and sliill, 
than that which was afforded by his own 
statements. 

The main ground of the defence is, that 
blame does not attach to the driver. And 
this, it is insisted, is shown by the statement 
of facts which the driver would swear to, 
admitted as evidence; the remark of the 
plaintiff that he did not think the driver was 
intoxicated, and the repeated remarks of 
Thompson, that he did not think the driver 
was to blame and hoped he would not be dis- 
charged by the company. And it is contend- 
ed that the fact of the lines being broken, 
strongly corroborates the statements of Mc- 
Kee, the driver, that the lines broke, which 
was the proximate cause of the upset of the 
stage. The declaration charges the injury to 
the want of skill and care of the driver, and 
not to any deficiency in the coach, harness, 
or hoi-ses. And the court recognize the- prin- 
ciple urged, that the plaintiff can recover only 
on the gi-ounds stated in his declaration. So 
that if the lines were broken by reason of 
any defect in them, that can give no right of 
recovery to the plaintiff. It must be observed 
that the statements made by Thompson, as 
proved by the defendant, are not evidence in 
chief, but can only be considered as lessen- 
ing the weight or destroying the effect, of 
the facts stated in his deposition. On the 
pai't of the plaintiff, it is insisted, that the 
other evidence goes to disprove the statement 
of the driver, and that independently of the 
deposition of Thompson, which they do not 
admit to be discredited, they have shown 
recklessness and want of skill in the di'iver. 
That the speed with which he drove down the 
hill, using his whip and not using the lock, 
showed him to be reckless and was the cause 
of the disaster. The driver must not only 
be sknful, but he is bound to exercise the ut- 
most degree of care. And if you shall think, 
from the evidence, that in commencing the 
descent of the hill and driving down it, in 
the manner proved, he acted impmdently or 
rashly, the defendant is liable, although you 
should find that the immediate cause of the 
upset was, the breaking of the lines. The 
least degree of imprudence or want of cai-e 
in the driver fixes the liability of his employ- 
ers. And if in this case in descending the 
hill, such an impetus was given to the stage 
as to render it difiacult and hazardous for 
the driver to check and control his team, the 
defendant is liable. It is evidence of want 
of care in the dilver, if he leave the common 
track and take one not used, which increases 
the risk. Something has been said as to the 
exposure of the plaintiff by keeping an out- 
side seat, when he might have taken a seat 
inside of the coach. This circumstance can 
have no influence in the case. The defend- 
ant was as much bound to convey the plain- 
tiff safely on the outside as the inside of the 
coach. It is not pretended that the upset of 
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the stage was, in any degree, attributable ta 
the position or the act of the plaintiff. 

Upon the whole, gentlemen, having heard, 
with -a most patient and careful attention, 
the evidence and arguments of counsel, it re- 
mains for you to make up your verdict in this 
important case. A case interesting to the par- 
ties and to the public. If you shall find from 
the evidence, that the upset of the stage was 
caused by one of those accidents which a skil- 
ful driver, using the utmost care could not 
avoid, you will find for the defendant; but 
on the contrary, if you shall believe that 
the injury received by the plaintiff was, in 
any degree, attributable to a want of skill or 
care In the driver, you will find for the plain- 
tiff, and assess for him such damages, as 
under all the circumstances, you shall think 
him entitled to receive, and the defendant is 
bound to pay. 

The jury returned a verdict of $5,325.00 in 
damages, for which a judgment was entered. 

NOTE. As the statement of the driver, in 
this case, was read in evidence, without objec- 
tion; and as the driver implicated was exam- 
ined as a witness, without objection, in the 
case of Maury v. Talmadge [Case No. 9,315], 
tried at the same term, it may not be improper 
to say something as to the competency of this 
evidence. An interest in the question does not 
go to the competency of a w^itness. But if the 
verdict can he used in evidence against the wit- 
ness, should the party who called him, fail, the 
witness is incompetent on the ground of interest. 
In Phil. Ev. (Ed. 1839) S6, 130, it is said that 
in an action against a master for the negligence 
of his servant, the servant is not a competent 
witness to disprove his own negligence; for the 
verdict may be given in evidence in a subse- 
quent action by the master against the servant, 
as to the quantum of the damages, though not 
as to the fact of the injury. And to this effect 
are the following cases: Green v. New River 
Co., 4 Term R. 5S9; Martin v. Henrickson, 2 
Ld. Kaym. 1007; Sillier v. Falconer, 1 Camp. 
251; 15 East, 474; 3 Camp. 416; Rotheroe v. 
Elton, Peake, 84; 2 Moore, 508; 8 Taunt. 454. 
But though agents and brokers are competent to 
prove a sale or contract, they are not competent 
to prove the contract properly executed, m an 
action against the principal for their misco'nduct 
or negligence. 1 Holt, N. 'P. 139; Bird v. 
Thompson, 1 Esp. 339; 6 Esp. 73. The coach- 
man in an action against another for an injury 
done by a cart to the coach, while the coachman 
is driving, is not a competent witness for the 
plaintiff, the owner of the coach. Kerrison <-. 
Coatsworth, 1 Carr. & P. 645. So a pilot is not 
a competent witness for the captain of a steam 
boat, sued for running down a barge, the pilot 
steering at the time of the accident, thoush the 
captain was on board. Hawkins v. Finlayson, 
3 Oarr. & P. 305. The guard of a coach is not 
competent for the proprietors, sued for misman- 
aging it, so that the plaintiff was struck by the 
luggage. "Whitamore v. Waterhouse, 4 Carr. & 
P. 383. In the case of The Hope [Case No. 
6,678], it was held that where a vessel was seiz- 
ed for a violation of the non-importation act of 
1st March, 1809, c. 91 [2 Story's Laws, 1114; 
2 Stat. 528, c. 24], and there were strong cir- 
cumstances to induce a presumption that the 
master was privy to the illegal importation of 
the goods, which were found concealed on board 
the vessel, it was ruled that he was not a com- 
petent witness for the owners of the vessel, to 
prove his ignorance of the goods being on board. 
He had a direct interest to prevent a forfeiture, 
occasioned by his own illegal conduct; for the 
decree of condemnation would be good evidence 
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in a suit brought against him by the owners. 
From these authorities it Tvould seem, that the 
driver is not a competent witness in behalf of 
the proprietor who is prosecuted for an injury 
received, through the negligence or misconduct 
of the driver. 
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Case l^o. 8,866. 

McKINSEY et al. v. HARDING. 

[4 N. B. R. 38 (Quarto, 10).] i 

District CSourt, D. Virginia. Sept. 24, 1869. 

Baskkdptqy — Lien Creditor — Jddgment— Going 

Behind— Insanity op Bankrupt— Coram Nobis 

— Refusal to be Examined— Proofs. 

1. Where assignees apply to court for an or- 
der to examine a lien creclitor who had obtained 
judgment against Ira Hurt, one of the bankrupts, 
for four thousand three hundred and sixty-two 
dollars and fifty-one cents, and against Walter 
G. Galloway, the other bankrupt, for four thou- 
sand two hundred and fifty dollars and fifteen 
cents, alleging usury on the part of Calloway. In 
Ke Hart, the lien creditor refused to be exam- 
ined, through advice of his counsel, and submit- 
ted to the court the following questions: Is it 
competent for the district court to go behind the 
judgment of the state court, and inquire into the 
consideration of the debt up<m which the judg- 
ment is founded? The facts disputed were: 
Usury in the consideration of the debt — ability 
and opjiortunity of the bankrupt to plead to ac- 
tion at law in the state court— 4iis mental condi- 
tion at the time the process was served, and at 
the date of the judgment obtained against him. 
Sdd, the lien creditor should have produced evi- 
dence satisfactory to the register, or answered 
the questions of lie assignee in relation to his as- 
serted lien against the estate of the bankrupt. 

[Cited in Re Pittock, Case^No. 11,189.] 

2. In view of the alleged insanity of the bank- 
rupt, a writ, coram nobis, in the court where the 
judgment was rendered would be the proper mode 
of redress; the jurisdiction of this court will then 
attach to the whole subject. 

3. In Re Calloway, the lien creditor again re- 
fused to be examined— the same questions were 
certified to the court, and it was admitted that 
the judgment was rendered upon a plea of usury. 
Held, the creditor was right in refusing to be ex- 
amined in relation to a question of usury upon the 
debt for which the judgment was rendered. 

4. Where the assignees, by their counsel, moved 
to strike out proofs filed in each of said cases, 
and the motion was objected to by attorney for 
lien creditor, Jidd the proofs having been admit- 
ted to file, and appear in form, and since they 
distinctly assert and claim a lien, although against 
ihe entire estates of the several bankrupts, the 
real lien is not thereby vitiated. 

5. The informality in the proofs objected to 
does not avail, for the reason, liie witness has 
sworn positively, of bis own knowledge. 

[Cited in Re Watrous, Case No. 17,270.] 

Hurt & Calloway filed their petition in 
banlcruptey, in liynchburg, in 1868, and were 
duly adjudicated bankrupts. McEIinsey & 
Brown, of Danville, were appointed assign- 
ees, and in the course of the proceedings in 
this case, these assignees applied to the court 
for an order to have Dr. Harding examined 
before the register, in I/ynchburg, under the 
following circumstances: 
' On the 9th November, 1865, Harding ob- 

1 [Reprinted by permission.]. j 
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tained a judgment in the circuit court of 
Roanoke county, against Hurt, upon which 
he proved a debt against this bankrupt's es- 
tate for four thousand three hundred and 
sixty-two dollars and fifty-one cents, the de- 
fendant having waived his plea previously 
plead that he had well and truly paid the 
debt. Again, on 3d September, 1866, the said 
Harding obtained the verdict of a jury in the 
said circuit court of Roanoke, against Callo- 
way, for the siun of four thousand two hun- 
dred and fifty dollars and fifteen cents, which 
he also proved against said Calloway's es- 
tate—in both cases principal, interest, and 
expense are included. 

The object of the assignees' proceeding was 
to revive a charge which Bad been got up by 
Hurt & Calloway in the state court, of usury 
on the part of Calloway, but as the salient 
points of the case are fully elucidated in the 
register's reports and opinions, as also in the 
pleas of the counsel, we give them entire, 
this being the first case in which this ques- 
tion (of usm-y) in connection with state court 
judgments, has been before the disti'ict court 
in bankruptcy. 

In re Ira Hurt, Senr. 

At Lynchburg, in said district, on the loth 
June, 1869, before me, John F. Gobbs, one of 
the registers of said court in bankruptcy, 
upon an order in said matter heretofore made 
and entered, for the examination of John B. 
Harding et al. 

Present: L^ D. Haymond, Esq., attorney 
for assignees; Andrew Rutherglen, Esq., at- 
torney for J. B. Harding, ei-editor, etc. 

The said John B. Harding personally ap- 
peared before me, at the time and place 
designated in said order, and through advice 
of his counsel refused to be examined in re- 
lation to a judgment obtained by him against 
the bankrupt, prior to the commencement of 
the proceedings in bankruptcy: First. Be- 
cause a question of law and fact has been 
raised in these proceedings. Second. Be- 
cause, until the decision of the court has 
been obtained, it is incompetent to proceed 
with the evidence sought to be had, and de- 
sires these questions to be certified to the 
court, which are herewith submitted accord- 
ingly. 

The following are the questions: First. Is 
it competent for the district court to go be- 
hind the judgment of the state court, and in- 
quire into the consideration of the debt upon 
which the judgment is founded. Second. 
The questions of facts. Usury in the consid- 
eration of the debt— ability and opportunity 
of the bankrupt to plead to action at law in 
the state court— his mental condition at the 
time the process was served, and at the date 
of the judgment obtained against him? 

Upon the foregoing questions, the register 
is of the following opinion: The lien credit- 
or, John B. Harding, should have produced 
evidence satisfactory to the register, or an- 
swered the questions of the assignees, in re- 
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lation to his asserted lien against the estate j 
of the bankrupt. The validity of the judg- j 
ment being put in question, and no certified 
copy of the proceedings in the state court 
being exhibited before the register, it is im- 
possible for him to express any definite opin- 
ion on the Questions presented. But if it 
should be shown that the proceedings in the 
state court were in all respects regular and 
legal, and that the defendant had a day in 
court and pleaded, and upon the issue joined 
the judgment was rendered, then the plea of 
res judicata prevails, and I am of opinion 
that said judgment, according to the laws 
in force at the time in Virginia, constituted 
a lien upon the real estate of the bankrupt; 
if, however, the record of the proceedings in 
the state court discloses the fact that the de- 
fendant made no appearance, that no matter 
was pleaded, and no issue joined, in the ac- 
tion upon which the judgment was obtained, 
it appears to the register that the whole mat- 
ter should be inquii-ed into, but that the 
remedy of the assignees properly belongs to 
another fonam. The question of the jurisdic- 
tion of the disti-ict court to go behind the 
judgment of the state court, and inquire into 
the consideration of the debt upon which the 
judgment is founded, I think has been settled 
adversely in Ke Campbell [Case No. ^,349], 
and reaffirmed in Re Burns [Id. 2,182]. Vide 
G. B. 0. E.., 69, 70. The plea of res judicata 
is conclusive, except for the fact of the in- 
sanity of the bankrupt alleged, or some in- 
formality or illegality in the. proceeding in 
the state court. But if insanity, or any mat- 
ter of fact, be the ground for a review of the 
judgment, a court of equity is not, but a 
court of law is, the proper forum for redress, 
and a writ of error, coram nobis, in the court 
wherein judgment was rendered, would be 
the proper mode of redr^s. The alleged in- 
sanity is matter of fact, which, if true, made 
the judgment erroneous, and which, if known 
to the court, would have caused it to provide 
for a proper defense, by guardian ad litem 
(Gordon v. Frasier, 2 Wash. [Va.] 130; Cole v. 
Pennell, 2 Rand. [Va.] 174); and when the 
fact is of the kind which may be made the 
ground of a writ of error, coram nobis, 
equity has no jurisdiction (Williamson v. Ap- 
pleberiy, 1 How. [42 U. S.] 206), in which a 
party was dead when judgment was ren- 
dered. The chancellor held it no ground for 
injunction, but for error, coram nobis. The 
relief granted in equity by virtue of Code of 
Virginia (Ed. 1860), 141, applies to cases 
wherein money has been paid out upon usuri- 
ous considerations; and is not applicable to 
judgments upon which no money has been 
paid out. I am, therefore, of opinion that 
the district court cannot go behind the judg- 
ment; but that the assignees, if they desire 
to raise the question, must sue out a writ of 
error, coram nobis, in the com't which ren- 
dered the judgment, and have it reversed. 
The suit will then be open, and the jm-isdic- 
tion of this court will attach to the whole 



subject as if it were a pending suit when the 
proceedings commenced in this matter. 

John F. Cobbs, Register. 

In re Walter O. Calloway. 

At Lynchburg, in said district, on the loth 
of June, 1869, before me, John F. Cobbs, one . 
of the registers of said court in bankruptcy, 
upon an order in said matter heretofore made 
and entered, for an examination of John B. 
Harding et al. 

Present: L. D. Haymond, Esq., attorney 
for assignees; Andrew Rutherglen, Esq., at- 
torney for John B. Harding, etc. 

The said John B. Harding personally ap- 
peared before me, at the time and place des- 
ignated in said order, but refuses, through 
the advice of his attorney, to be examined in 
relation to a judgment obtained against the 
bankrupt prior to the commencement of 
these proceedings in bankruptcy: Fii-st. Be- 
cause a question of law as well as facts has 
been raised in these proceedings, and are re- 
quested first to be certified to the court for 
its decision. Second. Because, until the de- 
cision of the court has been obtained, it is in- 
competent to proceed with the evidence' 
sought to be had. 

The following are the questions of law and 
facts arising in said matter, and asked to be 
certified to the court for its decision, viz.: 
Is it competent for the district court to go 
behind the judgment of the state court, and 
inquire into the consideration of the debt up- 
on which the judgment is founded? It is 
admitted that a Judgment was rendered up- 
on a plea of usury, and the amount and date 
of said judgment duly rendered after hearing 
both parties in the state court. 

Upon the foregoing questions the register is 
of the following opinion: 

By the petition of the assignees, the only 
question they ask to be inquired into by the 
court being that of usury, in the considera- 
tion of the debt upon which the judgment is 
founded, having ah-eady been adjudicated in 
a court of competent jurisdiction, the plea of 
res judicata in the present matter- must pre- 
vail. 

The register is of the fmther opinion that 
the witness and creditor, John B. Harding, 
is right, and should be sustained by the 
court, in refusing to be examined in relation 
to the question of usui*y upon the debt for 
which the judgment was rendered; the mat- 
ter having been fully heard and determined 
in open court, and that said judgment, by the 
laws of Virginia in force at the time of its 
rendition, constituted a lien upon the real es- 
tate of the said bankrupts. 

John F. Cobbs, Register'. 

In re Iiu Hurt & Walter C Calloway. 

George C. Brown, assignee of Ira Hurt, and 
the same Geo. C. Brown and John W. JIc- 
Kinsey, assignees of Walter C. Calloway, by 
their attorney moved to sti'ike out or ex- 
punge the proofs filed in each of said cases 
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"by Andrew Rutlierglen, attorney for John 
B. Harding, on June, 1869, on the following 
grounds, to wit: 

First, That the said proofs appear to be in- 
tended for eases in which the proceedings 
are involuntary, whereas hoth of these cases 
are voluntary proceedings. 

Second, The debts set up and claimed in 
said proofs were founded on an usurious con- 
sideration, and are, therefore, illegal, and 
these estates cannot he charged with their 
paymont. 

Third. The debts are claimed as liens on 
the entii-e estate of the bankrupts, whereas, 
if they are liens at all, they only bind the 
real estate. 

Fourth, For informality in not conforming 
to the requirements of general clause 103, 
section 22, of the banki-upt act [of 1867 (14 
Stat. 527)]. They do not, nor do either of 
them show any reason why the creditor him- 
self could not have made the deposition in 
person. The attorney does not "testify to 
the best of his knowledge, infoiination, and 
belief," nor does he set forth his means of 
Icnowledge as to said claims. 

Fifth. In the matter of Hurt, If the writ of 
summons of the state court was served on 
said Hurt at all, it was at a time when he 
was of unsound mind, and incapable for that 
reason of giving it any Attention; and the 
supposed judgment was rendered at a spe- 
■cial term of Roanoke circuit court, held more 
than thiity miles from the place of Huit's 
residence, when be was still of unsound 
mind, but also when there was no public 
means of communication between Roanoke 
Court House and Hurt's neighborhood, it 
having been not long after the close of the 
late war; and hence Hurt, or his agent, or 
committee (if he had one), had no notice of 
said special term, and could not for that rea- 
son have made any defense in said court. 
But if the proofs in these cases, or either of 
them, shall be sustained and admitted, then 
it is claimed that the ex-editor has thereby 
surreudei-ed any and all liens supposed to 
-exist or to have been created by the judg- 
ment described and set forth in said proofs. 

In re Ira Hurt, Sen., and Walter 0. Calloway. 

John B. Harding, by his attorney, objects 
to the proposed proceedings in the cases in 
"banki-uptcy of Ira Hurt and Walter C. Cal- 
loway, in respect that they ai-e beyond the 
jurisdiction of the court in bankruptcy. 

First Because the proposed proceedings 
are instigated by the assignees of these 
banki'upts in defiance of an established rule 
in law in bankruptcy, that "the rights of a 
Ijankrupt to sue .for and recover back money 
paid by him as usury is not such a right of 
propexty as vests in assignees in bankrupt- 
cy." Nichols V. Bellows, 22 Vt. 581. 

Second. Because the said Harding's proofs 
of debt, filed with the register in these cases, 
■consists of judgments obtained in a compe- 
tent court, and are conclusive with respect 



thereto. Williams v. Armroyd, 7 Crancji [11 
tJ. S,] 423, 603. 

Third. Because a judgment or decree of a 
court of competent jurisdiction is conclusive 
that where a matter has been once heard and 
determined in one court, it cannot be i-aised 
anew and reheard in anothei', and hence the 
plea of res judicata in the present case pre- 
vails. Hopkins V- Lee, 6 Wall, [73 U. S.] 109; 
Bank of U, S. v. Beverly, 1 How. [42 U. S.] 
134. 

Fourth. Because a judgment of a state 
court cannot be assailed in the district coui-t, 
but the assignee and creditors must resort to 
the state court to test its validity. Ex parte 
Burns [Case No. 2,182]; Atkinson v. Purdy 
[Id. 616]. 

Fifth, Because, had there been grounds for 
■ making such an investigation as the one 
sought, it is out of time, and falls xmder the 
rule competent, but admitted, and therefoi-e 
it has been held that "where the offense for 
which the penalty is demanded was alleged 
and proved 'to have been committed on the 
14th day of October, 1807, and the bill was 
found by the grand jury Novembei-, 1808, 
that whatever interest the complainant 
might have had was lost at the commence- 
ment of the iJrosecution, more than one yeax% 
the time limited, having elapsed." Ang. 
Lim. p. 96, § 109. 

Sixth. Because, in respect that the preced- 
ing points have axisen in the proceedings, the 
said Harding desires the opinion of the dis- 
tx-ict judge thex-eon, and until such opinion be 
obtained and duly intimated to all concerned, 
he denies the competency of the register to 
proceed further under the ox'der made on the 
i-equisition of the assignees. 

John B. Harding, 
By his counsel, Andrew Rutherglen, 

Lynchburg, loth June, 1869. 

In re Ira Hurt, Sen., and Walter C. Calloway. 

At Lynchburg, in said distx-ict, on the loth 
of June, 1869, before me, John F. Cobbs, one 
of the registex-s of said couxt in bankx-uptcy, 
the foregoing objections being presented to 
the claims of John B. Harding, a creditor 
who has filed his proofs of debt, the same is 
requested to be ceitified to the coiu-t for its 
decision thex-eon, which is hei-ewith done ac- 
cordingly. And upon the foregoing objec- 
tions I am of the following opinion: 

The proofs have been admitted to file and 
appear in foi*m, and since they distinctly as- 
sert and claim a lien, although against the 
entire estates of the several bankrupts, the 
real lien is not thex-eby vitiated. The infox*- 
mality in the proofs objected to does not 
avail for the x-eason the witness has sworn 
positively of his own knowledge. The re- 
maining objections to said proofs, I think will 
be found passed upon in the opinion of the 
register expressed upon the questions cex-ti- 
fied to the court for its decision in each of 
the said matters in bankx-uptcy. 

John F. Cobbs, Register. 
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L. D. Haymond, for assignees. 
Andrew Rutherglen, for Dr. Harding. 

UNDERWOOD, District Judge. The de- 
cisions of the register are approved and af- 
firmed. 
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Case 3Sro. 8,867. 

In re MACKINTIRE. 

[6 Int. Rev. Rec. 29,] 

District Court, S. D. New York. July 19, 1867. 

Bankruptcy— Register's Fees — Order for Bs- 
amikatios of a bankrupt. 

[A register in bankruptcy is not entitled, under 
rule 30 of the "General Orders in Bankruptcy" 
or under any provision of the bankrupt law (Act 
1867), to any fee, either from the bankrupt or the 
creditor, for issuing an. order upon the application 
of a creditor for the examination of,the bankrupt 
in behalf of such creditor, but the creditor must 
pay the register his legal fees for taking the 
dfposition of the bankrupt, both on direct and 
cross examination.] 

[In the matter of James Mackintire, a 
bankrupt.] 

BLATCHFORD, District Judge. In this 
case the register certifies that the first meet- 
ing of creditors was held July 11th, at which 
notice was given of an application next day 
for an order to examine the petitioner on 
behalf of a creditor, and the meeting was 
duly adjourned to July 12th. On that day, 
the petitioner attending, a creditor who had 
filed proof of his claim applied for an order 
in pui-suance of said notice, for the examina- 
tion of the petitioner on behalf of the 
creditor, at that time the petitioner not ob- 
jecting to the time, but insisting that the 
creditor must pay the register's fees for the 
order. The creditor refused to pay the fees, 
insisting that they must be paid out of the 
deposit of fifty dollars made by the petitioner 
with the clerk. The register proposed to 
grant the order on payment by the creditor 
of one dollar as the proper fee. At the re- 
quest of the creditor the register has certi- 
fied the question for the decision of tlie court. 

The register in his certificate refers to that 
portion of the 4th section of the bankniptcy 
act [of 1867 (14 Stat. 518)] which provides 
that the fees of the registers, as established 
by the act, and by the general ndes and or- 
ders, required to be framed under it, shall 
be paid to them by the parties for whom the 
services may be rendered in the course of 
proceedings authorized by the act. He also 
refers to that part of rule 29 of the general 
orders in bankruptcy which provides that 
the fees of the register shall be paid or se- 
cured in all cases before he shall be com- 
pelled to perform the duties required of 
him by the parties requiring such sei-vice. 
He also states it to be his opinion, that the 



granting of the order for the examination of 
the bankrupt having been required by the 
creditor, and not by the banki-upt, the former 
and not the latter ought to pay the fees for 
the order. 

On the part of the creditor it is claimed 
that such fees as are connected with the 
pei-sonal examination of the bankmpt, are 
governed by the 47th section of the act; that 
the bankrupt is compelled by that section to 
deposit fifty doUai-s for that puriiose; that 
that section contemplates that the services 
of the register in the examination of the 
banknipt are services required by the bank- 
rupt and not by the creditor; that under the 
47th section, the register was entitled to 
charge three dollars for the adjourned meet- 
ing of creditors on the 12th of July, such 
fee to be paid by the bankrupt; that such 
fee was the only fee the register had a right 
to chai-ge, there being no pi-ovision by which 
he could exact one dollar from the creditor 
for entering an order for the examination 
of the banlinipt; that no such order was re- 
quired; that there are services of the regis- 
ter specified in the 4th section of the act, 
which may be requu-ed of a creditor, and for 
which he should pay, but that the act does 
not contemplate that a creditor shall pay for 
the register's services in examining the 
bankrupt for the ipurpose of seeing whether 
he has made a proper exhibit of his affairs, 
when he calls a meeting of his creditors for 
that purpose; that under the 47th section 
the bankrupt must pay to the register for 
that service, the three dollars for the meet- 
ing of creditors, and also the fees allowed 
by law for taking his deposition; that sec- 
tion 26 of the act requires the banknipt at 
all times to attend and submit to an ex- 
amination on oath upon all matters relating 
to the disposal of his property, &c'.; that the 
fees for such examination are provided for 
by section 47 of the act; that that section 
says that such fees shall be paid out of the 
estate and have priority over all other claims; 
that the court may, under rule 29 of the 
general orders in bankruptcy, exercise its 
discretion as to the payment of the whole or 
a part of the fees out of the fund in court, 
but that without such direction from the 
court the register must look to the funds in 
court for his fees in such a case as the 
present 

The views urged for the creditor are thus 
fully stated, in order that it may be seen 
that the question has been considered by the 
court in all its aspects. The fee of one dol- 
lar proposed to be charged by the register, 
in tMs case for making the order for the 
examination of the bankrupt, is not provided 
for by the act, and is not at all provided 
for, unless it is covered by the following 
provision of rule 30 of the general orders in 
bankruptcy, under the head of "Fees to the 
Register." "For every order made where 
notice is required to be given, and for certi- 
fying copy of the same to the clerk, one dol- 
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lar." This provision allows a fee of one 
dollar for making an order, and for certify- 
ing a copy of the same to the derk, in a 
case where previous notice is required to be 
given to an adverse party of the applica- 
tion for the making of the order before the 
order can be made. That this is the mean- 
ing of that provision of rule 30 of the gen- 
eral orders, is shown by the language of rule 
S of the general orders. In the present case, 
no notice was required to be given to any 
party of the application for the order for the 
examination of the bankrupt before the or- 
der could be made. By the 26th section of 
the act, it is provided that the court may, 
at all times, require the bankrupt upon rea- 
sonable notice to attend and submit to an 
examination on oath, upon all matters relat- 
ing to the disposal or condition of his prop- 
erty, &c. An order requiring the bankrupt 
so to attend and be examined, and service 
of such order on him a reasonable length of 
time previously, are necessaiy, and the form 
of such order is prescribed by form No. 45, 
of the form specified in the schedule an- 
nexed to the general orders in bankruptcy. 
But no previous notice is required to be 
given to any person of the application to the 
register by the creditor for the making of 
the order. It is to be made ex parte on the 
application of the creditor. It may also, 
under section 26 of the act, be made by the 
register ex parte on the application of the 
assignee, or by the register on his own sug- 
gestion without any application. The regis- 
ter was, therefore, not entitled to charge 
any fee for making the order in this case. 
There are many specific services which must 
be rendered by the registers, and for which 
no specific fee is provided either by the act 
or the general orders in bankruptcy. Their 
compensation for such service is covered by 
the specific fees which are enumerated in 
the act and the general orders. Thus the 
register receives two dollars for issuing a 
warrant, but no specific fee is provided for 
the adjudication of bankruptcy, form No. 5, 
which the register must make before he 
can issue the warrant. He receives com- 
pensation for making the d!djudieation in the 
fee of two dollars, which he receives for is- 
suing the warrant That fee of two dollars 
is a fee for doing everything, (a fee for 
which is not otherwise specially provided,) 
which results in the issuing of the warrant, 
and no specific fee is provided for the serv- 
ice of examining the bankrupt's petition 
and schedules, when such examination re- 
sults in the withholding of the adjudication 
of bankruptcy. So also the fee of three 
dollars to the register for an order for a 
dividend, covers all his services not other- 
wise provided for, which result in the mak- 
ing of the order for the dividend; and the 
fee of two dollars to the register for every 
discharge, when there is no opposition, cov- 
ers all his services not otherwise provided 
for, which result in the granting of the dis- 



charge. The making of the order in this 
case for the examination of the bankmpt, 
not having any fee specially attached to it, 
must be considered as compensated by some 
one or more of the fees which are enumer- 
ated. 

The fee of one dollar for the order cannot 
be considered as authorized by the' provision 
of the 47th section, which gives a fee of one 
dollar for "every application for any meet- 
ing in any matter" under the act. The word 
"meeting," wherever used in the 47th section 
and elsewhere in the act, means a meeting 
of creditors, such as is spoken of in the 
12th, 27th, and 28th sections. The applica- 
tion by the creditor for the order for the 
examination of the bankrupt, cannot be re- 
garded as an application for a meeting of 
creditors. 

As the register was bound to make the 
order asked for, without requiring the pay- 
ment by the creditor or any other person 
of any specific fee for such order, this de- 
cision might properly go no further than to 
dispose of that point. But in view of the 
positions urged by the counsel for the credit- 
or, it is deemed proper to lay down some 
propositions which are applicable to this case, 
and which have been carefully considered: 
0) Where a creditor applies xmder section 
2G of the act, for an order for the examina- 
tion of the bankrupt, the creditor must pay 
the register the fees allowed by law for tak- 
ing the deposition of the bankrupt not 
only for his direct examination but for his 
cross examination, if any, and the register 
is not required to look in the first instance 
for such fees to the bankrupt, or to the fifty 
dollars deposited by him or to the bank- 
rupt's estate. (2) Whether such fees shall 
ultimately be paid out of the estate, will be 
a question for consideration hereafter. 

The clerk will make a certificate' of this 
decision to the register, Edgar Ketchum, 
Esq. 
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Mcknight v. mcknight et ai. 

[2 Hayw. & H. 132.] i 

Circuit Court, District of California. Oct 26, 
1853. 

Guardian and Ward — Pkopertt op Wabd — 

Seizin — Husband and Wife— Action bt 

Wife — Joinder of Husband. 

1. The control of a guardian of the real estate 
of his ward constitutes a sufficient entry to in- 
vest the ward with actual seizin; and on the 
marriage of the ward the authority of the guard- 
ian ceases, so far as the right of the ward is 
concerned. 

2, A wife, unless she be entitled to a sole and 
separate estate, can bring no suit without the 



1 [Reported by John A. Hayward, -Esq., and 
Geo. C. Hazleton, Esq.] 
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union of her husband in. relation to her property 
or interests, either real or personal, legal or eq- 
uitable. 

In equity. The complainant [Ann E. Mc- 
Knight] states that she is a daughter and one 
of the heirs at law of Anthony Preston, de- 
ceased, -who died intestate, seized of con- 
siderable real estate, leaving a widow and 
five other children besides the complainant. 
That she married James M. McKnight while 
under the age of 21 years, and the ward of 
Jacob Gideon. That upon the treaty of 
said marriage it was especially agreed and 
stipulated between her intended husband and 
her guardian that the estate of the com- 
plainant should be settled upon her and 
her heirs, free from any control of her in- 
tended husband, and from all liabilities for 
his debts. That her husband has not en- 
tered in fact upon any portion of said estate, 
nor received the rents and profits, nor seized 
in her right of her undivided interest there- 
in; nor hath she made entry therein. That 
certain creditors of her husband have levied 
a fieri facias upon a life interest in her 
estate, who are made defendants in this suit. 
That without such ante-nuptial agreement 
the title of her husband as tenant by the 
courtesy, has not accrued, by reason of there 
havuig been no entry by her or him upon any 
part of the premises, but that the whole of 
said estate has remained awaiting partition 
and subject to dower. The prayer of the 
claimant was, that a decree be passed for the 
purpose of carrying into effect the ante-nup- 
tial agreement, and that her husband be de- 
creed to have no estate or interest in the 
premises, and that the creditors be enjoined 
from further proceedings, &c. 

The defendants [James M. McKnight, 
James il. Small, John F. Dyer, Esau Picker- 
ell, John F. Pickerell, William McVeigh, and 
James H. McVeigh] answering, admitted the 
facts as stated in the bill. That the hus- 
band of the complainant had. issue by her 
bom alive, and was entitled as tenant by 
the courtesy inchoate (his wife being still 
alive) to a life interest in one undivided fifth 
part, subject to the widow's dower in the 
whole. That if any ante-nuptial contract 
was made it never was reduced to writing, 
and is therefore null and void, so far as the 
defendants are concerned. That in point of 
law, the possession of the joint coparceners, 
and the reception of the rents and profits of 
the guardian, is equivalent to a reception 
thereof by the infant coparceners, and that 
the complainant, as one of the coparceners, 
has had an actual legal seizin of said estate. 
That the pendency of the partition proceed- 
ings cannot affect their right to enforce their 
judgments. 

Sam'l Ohitten, for defendants, says the 
grounds alleged in the bill for equitable in- 
terposition on behalf of the complainant are; 
First, An ante-nuptial agreement in contem- 
plation and consideration of the intended 
marriage between the complainant and 



James liiL McKnight, made between said 
James M. McKnight and said Jacob Gideon, 
the guardian of the complainant, to settle all 
the property of the complainant to her sole 
and separate use. Secondly, Tliat the hus- 
band, James M. McKnight, has never had 
seizin of his wife's interest in the legal estate 
in question. It is conceded that no settle- 
ment has ever been made. An agi'eement to 
settle is all that is relied upon for the com- 
plainant. Whether such agi-eement, if it 
ever had existence at all, was in writing or 
by parol, the allegations of the bill furnish 
no information; but as no written agree- 
ment is produced, and its non-production is 
wholly xmaccoimted for, we ai-e warranted 
in assuming that if any agreement was in 
point made it was by parol. It is not proved 
that any agreement at all was wi-itten or 
parol was made. The only evidence touch- 
ing this question is found in the deposition 
of Mrs. aicKnight, the mother of the hus- 
band, and Mrs. Preston, the mother of the 
complainant. The affidavit of Mr. Gideon to 
the allegations of the bill is not evidence 
(certainly not upon a final hearing). The 
testimony of the two mothers apart from all 
bias, is altogether too loose and indefinite to 
establish the fact of the existence of any 
agreement at all, and if deemed by the court 
sufllcient to establish the existence of an 
agreement, is yet so loose that it is impos- 
sible for the court to give effect to it by de- 
cree. But we insist that an ante-nuptial 
pai'ol man'iage agreement, even if a post- 
nuptial settlement, in pm'suance of its terms, 
and reciting the fact of such agi-eement, be 
executed, and that too before the lien of the 
creditor attaches by judgment or execution, 
is yet void as to the creditor of the husband, 
whose debt has existence before the execu- 
tion of the settlement See 1 Stoiy, Eq. 
Jur. 366, 367; and Reade v.- Livingston, 3 
Johns. Oh. 481, and authorities cited. If we 
are right in this position, then the bill of 
the complainant must be dismissed. As a 
femme covert she can only be entei'tained 
when suing separate from her husband, to 
enforce or protect an existing separate light 
or interest. As to the objection that the 
husband has never been seized, the control 
by the guardian of the estate, and receipt 
by him in his official character of rents, con- 
stituted a sufficient legal entry to invest the 
wards with actual seizin, if such seizin were 
necessai'y to confer upon the husband an in- 
terest liable for Ms debts (which however 
is denied). And upon the marriage, the au- 
thority of Gideon as guardian, so fai* as the 
t;omplainant's rights and interests were con- 
cerned, ceased. And the same seizin and all 
were by operation of law transferred to and 
vested in the husband, and he could by no 
mere parol agreement, divest himself there- 
of. It is not very distinctly perceived, how- 
ever, in what manner the question of the 
husband's seizin can affect the rights of th(i 
creditoi'S, pending the lives of the husband 
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ana wife. If the wife were dead, a question 
might arise as between the husband and the 
heirs as to his title as tenant by the cotirtesy 
which might possibly be affected by the 
character or fact of his seizin during the 
coverture, but whilst the wife is living, un- 
less she be entitled to a sole and separate 
estate, she can without the imion of her hus- 
band bring no suit in relation to her property 
rights or interests, either real or personal, 
legal or equitable. So that if her claim to a 
separate estate be without foundation, she 
cannot be entertained in a court of equity 
upon either of the grounds alleged in the 
bill. If she have no right to a separate es- 
tate, her husband during the. coverture is fen- 
titled to all her rights and interests, legal 
and equitable. If by reason of want of sei- 
zin on his part, or for any other reason, his 
interests in his wife's estate are not legally 
subject to execution or sale, or if irregulari- 
ties in the management of the process of 
execution are likely to effect a sacrifice, if 
the wife have no sole and separate estate, 
the husband singly or in conjunction with 
his wife can alone interpose by suit, either 
at law or in equity, for redress or protection. 

J. M. Carlisle, for complainant. 

THE COURT by its decree dismissed the 
bill with costs, and dissolved the injunction. 



Case "No. 8,868. 
Mcknight v. ramsat. 

[1 Cranch, C. C. 40.] i 

Circuit Court, District -of Columbia. Oct. 
Term, 1801. 

Courts — Jorisdictioxal Amount — Offset— Ar- 
rest OP JUDGSIEST. 

In an action of debt for an amount large 
enough to support the jurisdiction of this court, 
it is no cause for arrest of judgment that the 
sum due is reduced by offeets to a sum for 
which the court would not have had original 
jurisdiction. 

[Cited in Hellrigle v. Dulaney, Case No. 6,- 
343.] 

Debt. Terdiet for the debt in the declara- 
tion mentioned to be discharged on payment 
of £3. lis.— the plaintiff's demand being re- 
duced to that sum by offsets. 

Motion by Mr. Taylor, for defendant, for 
nonsuit; the sum 'being less than twenty dol- 
lars, and so not within the jurisdiction of 
this court. 

Mr. Swann, for plaintiff, cited Gross v. 
Fisher, 3 Wils. 49. 

Nonsuit refused. 



Mcknight (SBMMES v.). See Case No. 12,- 
653. 

Mcknight (SHINN v.). See Case No. 12,- 
789. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



SIcKNIGHT (UNITED STATES v.). See 
Case No. 15,695. 

ilACKOT (UNITED STATES v.). See Case 
No. 15,096. 

McLAIN (Mcculloch v.). See case No. 
8,739. 

Case ]Sro. 8,868a. 

McLAIN v. RUTHERFORD. 

[Hempst 47.] i 

Superior Court, Territory of Arkansas. April, 
182T. 

Notes — Days of Grace — Maker— Pleading at 

Law— Noi/ Pros of Couktv-Assesbment of 

Dajiages— Sosi Certais — Jorx. 

1. The custom of merchants as to days of 
grace does not apply as between the maker and 
payee. 

2. A plaintiff may enter a nolle prosequi to 
any count in his declaration. 

■ 3. When the sum is certain, or may he re- 
duced to a certainty by computation, the inter- 
vention of a jury to assess damages is unneces- 
sary. 

Appeal from Pulaski circuit court. 

[This was a suit by John McLain against 
Samuel M. Rutherford.] 

Before JOHNSON, ESKRIDGB, and 
TRIMBLE, JJ. 

OPINION OF THE COURT. Among the 
numerous points relied upon by the coimsel 
to reverse the judgment of the court below, 
we deem it necessary only to notice two. 
First, it is contended that according to the 
custom of merchants the defendant was en- 
titled to "days of grace," and consequently 
the action was brought before the instru- 
ment, upon which it was founded, became 
due. We are of opinion that the custom of • 
merchants is not applicable to this case. 
From an examination of the instrument up- 
on which the action was brought, it will be 
seen that it is merely a simple duebill, pay- 
able to the plaintiff himself, and not to him 
"or order." It is not negotiable, nor can it 
be transferred, unless by assignment, under 
the statute. But, had the note in this case 
been, from its phraseology, negotiable, even 
then, unless it had been actually transferred, 
the custom of merchants allowing days of 
grace would not apply. The custom of 
merchants does not apply to the immediate 
parties to the transaction, or, in other words, 
to the maker and payee. While a promis- 
sory note continues in its original form of a 
promise from one man to pay another, it 
bears no similitude to a bill of exchange. 
The resemblance begins from the first in- 
dorsement, and when once indorsed, the law 
relative to bills of exchange applies. 
. The second point we have thought worthy 
of notice is, that "the plaintiff had no right 
to enter a nolle prosequi on the second count, 
and take final judgment on the first" We 
are most clearly of opinion that the plaintiff, 

1 [Reported by Samuel H. Hempstead, Esq.] 
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in discontinuing the second count, acted in 
strict conformity with the most approved 
practice; the plaintiff having the undoubted 
light to the control of his own case. We are 
also of opinion that the judgment on the 
first count was correctly taken, the inter- 
vention of a jury being unnecessary. The 
rule, as established by the supreme court of 
the United States (Renner v. Marshall, 1 
Wheat [14 U. S.] 215), is this: Whenever 
an action is brought for a sum certain, or 
any sum that may be reduced to a certainty 
by computation, the intervention of a jury 
may be dispensed with. Judgment affirmed. 



Case Wo. 8,869. 

McLANABCAN v. BLLBRY. 

[3 Mason, 269.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1S23. 

Partnership— Dissolution— Division of Credits 
— Assignment by Partner — Right of As- 
signee AGAINST Debtor. 

Where a firm put a debt, after the dissolu- 
tion of the partnership, at the disposal of one 
partner, and gave information of it to the debt- 
or, such partner has a right to assign it as se- 
curity for his private deb^ and in equity the as- 
signee may maintain a suit for it against the 
debtor. 

Bill in equity. The bill stated, that in the 
month of September, 1818, the mercantile 
house of Dorsey & MeLanahan of New Or- 
leans, of which house the plaintiff was the 
surviving partner, sold to one Frederic Mont- 
gomery, of Marseilles in France, goods to the 
value of $15,000. That previous to that sale, 
the said F. Montgomery had been a partner 
of the house of Montgomery, Fitch & Com- 
pany, of said Marseilles, and that whilst so 
a partner, John S. EUery, the defendant, be- 
came indebted to the said house of Mont- 
gomeiT, Fitch & Co. to the amount of 
$4097 15. That on the thiity-first of June, 
1818, and after said Frederic "Montgomery 
had dissolved his connexion with the said 
house of Montgomery, Fitch & Co., the said 
house addressed a letter to said Ellery, which 
they dated as follows, "We have handed to 
Mr. F. Montgomery an extract of your ac- 
count current, being now in liquidation of 
our concerns while he was a partner. In 
the event you have not already talien dispo- 
sitions for remitting us by some of your 
ships, it will accommodate us very much if 
you will hold the balance at his disposal;" 
which letter the defendant received, en- 
closed in one from said F. Afontgomery, and 
to which last he replied in February, ISIS, 
promising to pay the balance so due from 
him, in Boston, in the course of the ensuing 
summer, provided the said balance had not 
been already remitted to Marseilles or paid 
by one Samuel B. Edes, whom he had en- 
trusted to pay the same, in the event of his 

1 [Reported by William P. Mason, Esq.] 



selling a cargo of elephant's oil belonging to 
the defendant at Gibraltar; which balance 
the bill stated, was not remitted by said 
Edes, or ever paid by said EUery. That said 
F. Montgomery, on the thirteenth March, 

1819, in order to secure to the plaintiflr, as 
surviving partner of the house of Dorsey & 
MeLanahan, the amount so due to that house 
from said F. Montgomery, for the goods pur- 
chased as beforementioned, drew a bill of ex- 
change on said Ellery, payable to the order 
of the plaintiff, for the sum of $4000, showing 
to the plaintiff at the time the correspondence 
between said Montgomery and the defend- 
ant, relative to said balance of account; and 
that said F. Montgomery did also, at the same 
time, assign over to the plaintiff, in due legal 
form, the said balance. That the bill of ex- 
change was presented to the defendant, and 
notice given him of the said assignment, but 
that he refused to accept the said bill or to 
pay over the said balance to the plaintiff. 

The defendant in his answer admitted the 
facts as set forth in the bill, and stated that 
the only reason for refusing to pay the said 
F. Montgomery in the first instance, and aft- 
erwards the complainant, the balance so due 
from him, was his apprehensions that said 
Edes might pay it for him in Europe, either 
by the remittance of money or merchandise, 
the said Edes being in India, and not in a 
situation to receive intelligence from him the 
said EUery. That some time in the latter 
part of the summer of 1820, Messrs. Mun- 
son & Barnard, of said Boston, as agents of 
Asa Fitch, Jun., who claimed to be the liqui- 
dator of the concerns of Montgomery, Fitch, 
& Co., called upon the defendant, and hand- 
ed him a letter written to the defendant by 
said Fitch, dated March 1, 1820, enclosing a 
printed circular, bearing date February 28, 

1820, giving notice of the dissolution of the 
firm of Montgomery, Fitch & Co., and that 
said Pitch was exclusively charged with the 
liquidation of the concern, and that the said 
letter stated to the defendant, that he said 
Fitch had authorized said Munson & Barnard 
to call on the defendant for the balance of 
account due Montgomery, Fitch & Co., as 
stated on the 30th June, 1818, and given them 
a power of attorney to receive it That the 
said letter also enclosed an open letter ad- 
dressed to the defendant by said F. Mont- 
gomery, dated February 18, 1820, in which 
he said, "Having been requested by Messrs. 
Montgomery, Pitch & Co. to settle your ac- 
count with these gentlemen as per their let- 
ter to you under date of the 30th June, 1818. 
I made over and drew on you for the same, 
order of James J. MeLanahan, Esquire, and 
by my respects of the 13th March, 1819, you 
were authorized to understand with him on 
that business. This cession having been 
made after I learned the unfortunate neces- 
sity that my friends were under of suspend- 
ing their payments on the 4th January, 1819, 
and not having been debited with same in 
my account with them, I have no claim to 
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this debt, wliich can only be disposed, of by 
Messrs. Montgomery, Fitch & Co., and I here- 
by renounce all pretensions thereto, and an- 
nul the cession made to Mr. McLanahan, of 
•which you will please take due note." And 
that the said Messrs. Munson & Barnard also 
-exhibited to the defendant a paper, purport- 
ing to be an agreement made between one 
Francis Clapier, as attorney of the plaintiff, 
on the one part, and by Montgomery, Fitch 
& Co. on the other, being dated the 20th 
June, 1819, in which the said Clapier, for the 
said plaintiff, released all his claims upon 
said Montgomery, Fitch & Co., as acceptors 
of four bills of exchange, amounting together 
to the sum of 56,500 francs, and one other for 
the sum of 32,700 francs, reserving, however, 
All the plaintifE's rights against the said 
F. Montgomery. That the said instrument 
also contained, on the back thereof, a receipt 
of the said Clapier, in which he acknowl- 
edged to have received certain sums of money 
on account of the said bills, which receipt 
bore date November 2, 1819; and that the 
■defendant having declined to account with 
said Munson & Barnard in consequence of 
his engagements to the plaintiff, the said 
Munson & Barnard, on the 2d September, 
1820, instituted a suit against him in the 
name of Montgomery, Fitch & Co., to recov- 
or said balance, which suit was still 'pending 
in the supreme court of Massachusetts. The 
■cause came on for a hearing upon the bill and 
answer and documents, all the pap el's being 
admitted to be duly proved. 

Mr. Webster, for plaintifE- 
Mr. Hubbard, for defendant. 

STORY, Circuit Justice. There is no con- 
troversy as to the facts in this case; the 
principal question is, whether the bill of ex- 
change and assignment to the plaintiff, stated 
in the bill and answers, were sufficient to 
pass a title to the property, to the plaintiff. 
The substance of the case is this; the de- 
fendant owed a debt to the firm of Montgom- 
ery, Fitch & Co. of Marseilles. On the disso- 
lution of their partnership they apprized the 
defendant that they had put that debt "at 
the disposal" of one of the partners, F. Mont- 
gomery, and requested him to pay it accord- 
ingly. The defendant assented to It, pro- 
vided the debt was not paid by an agent of 
his, then expected to go with his ship to Mar- 
seilles. The debt was not paid by the agent. 
In the meantime, F. Montgomery, being in- 
debted to the plaintiff (as surviving partner 
of a firm at New Orleans,) as security for 
rhat debt drew a bill of exchange for the 
supposed balance in the hands of the defend- 
ant, and two days afterwards executed an 
assignment of the same balance to the plain- 
tiff. The bill was refused acceptance by the 
defendant, and the assignment was duly 
notified to him. Upon these transactions, 
there can be no doubt that in equity the debt 
passed by the assignment to the plaintiff, un- 



less the partner was incompetent to assign it 
for his own private debt Assuming that, 
as partner, he was so incompetent, yet it is 
very clear, that the partners, by putting it at 
his disposal, and requesting the payment to 
be made to him, gave him an absolute right 
to receive it, or dispose of it, in any manner 
he might choose. In short, as to any third 
person, he became the complete proprietor. 
If any doubt could remain on this point, it 
is completely extinguished by the subsequent 
ratification of the other partners, as to this 
very assignment, contained in the letter of 
Fitch addressed to Messrs. William & J. 
Brown, in June, 1819. The assignment then 
was originally good and valid, and the de- 
fendant has shown nothing to prevent its full 
operation. The subsequent attempt of F. 
Montgomery to defeat this assignment, by a 
revocation, is entirely void. He can no more 
take away this, than any other security bona 
fide given to his creditor. The negotiation 
in Marseilles by Mr. Clapier, as agent of the 
plaintiff, absolved the firm of Montgomery, 
Fitch & Co. only, from liability to the plain- 
tiff; but left his rights as a creditor in full 
force against F. Montgomery. The debt ' 
therefore, for which the assignment was 
given as security, remaining unpaid, the 
plaintiff is entitled to a decree for the amount 
of the balance in the hands of the defend- 
ant; and I shall accordingly so declare. De- 
cree accordingly. 



McLANAHAN (NBLLIS v.). See Case No. 
10,099. 

McLANE (GWATHNEY v.). See Case No. 
5,882. 

McLANE (MURRAY v.). See Case No. 9,- 
964. 

McLaren (HARRISON v.). see Case No. 
6,139. 



Case No. 8,870. 

McLARNS' CASE. 

[Cited m U. S. v. Holly, Case No. 15,381. 
Nowhere reported; opinion not now accessible.] 



Mclaughlin (bank of the united 

STATES v.). See Case No. 928. 



Case No. 8,871. 
Mclaughlin v. johns. 

[1 Cranch, O. O. 372,] i 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

Bail — Ix Civil Action — Affidavit. 

Affidavit of administratrix to hold to bail. 

[This was a suit by McLaughlin's adminis- 
tratrix against Richard Johns.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Affidavit of adrainistratrLs:, "that the above 
account is ti'uly extracted from the hooks of 
the deceased, and that she believes the same 
to be a just and true account, and that since 
the death of the intestate she has received 
no part thereof," held sufficient to hold to 
bail— (nem. con.). 

[See Case No. 10,828.] 



Mclaughlin (Patterson v.). See Oase 

No. 10,828. 



Case No. 8,872. 
Mclaughlin v. riggs. 

[1 Cranch, C. C. 410.] i 

Circnit Court, District of Columbia. June 
Term, 1807. 

Distress for Rext— Replevin— Plea "No Rest 
Abbeab" — Adthoritt — Death of Lessee. 

1. Upon the issue "no rent arrear," the de- 
fendant is not bound to prove that the distress 
was laid by his order or authority. 

Z- The landlord may distrain after the death 
of the lessee. 

Replevin. Avowry for rent arrear- plea, 
no rent arrear and issue. 

F. S. Key, for plaintiff, moved the court to 
instruct the jury that the defendant, to main- 
tain the issue on his part, must prove that 
the distress was laid by himself or by some 
person by him duly authorized; and that the 
defendant had no right to distrain after the 
death of Charles McLaughlin, the lessee. 

But THE COURT (nem. con.) refused. 



Case No. 8,873. 
Mclaughlin v. stblle. 

[1 Cranch, O. 0. 483.] i 

Circuit Court, District of Columbia. June 

Term, 1808. 

Courts — Jurisdictioxal Amoust — NoN Pros. 

Assumpsit. Verdict for $11. Non pros.: it 
being below the jurisdiction of this court. 
[Cited in Hellrigle v. Dulaney, Id. 6,343.] 
See Currey v. Fletcher [Case No. 8,490], Dee. 
term, 1802. 



Case ISTo. 8,874. 
Mclaughlin v. Stephens. 

[2 Cranch, C. C. 148.] i 

Circuit Court, District of Columbia. April 
Term, 1818. 

Municipal Gorpohatiox— Ordinance— Gami no — 
State Law. 

The common council of Alexandria, have pow- 
er to prohibit by their by-laws, the keeping of 
gaming-tables in the town, under a penalty to 
be recovered by warrant before the mayor, in 
the name of the common council, and to be 
levied upon the goods and chattels of the of- 
fender, although he may be also liable to prose- 



cution under the laws of Virginia, adopted by 
the act of congress of the 27th of February, 
1801 [2 Stat. 103]. 
[Cited in Town of Van Buren v. Wells (Ark.) 

14 S. W. 40; State v. Lee, 29 Minn. 453, 13 

N. W. 915.] 

Trespass against the defendant (who was a 
constable,) for levying a penalty of §20, un- 
der the by-law of the 15th of June, 1816, for 
keeping' a faro-table. By the amended char- 
ter of 1804 (section 5) the common council of 
Alexandria has power to make "all laws 
which they shall conceive requisite," "for the 
regulation of the morals and police of the 
town," and "for ttie prevention and removal 
of nuisances," "and to enforce the observance 
of their said laws by reasonable penalties and 
forfeitures to be levied upon the goods and 
chattels of the offender," provided that such 
laws shall not be inconsistent with the laws 
and constitution of the United States. 

Mr. Mason, for plaintiff, contended that the 
power to make by-laws, was not intended 
to give the corporation power to make laws 
concerning matters which were already regu- 
lated by the genei'al law of the land; but 
only concerning such subjects as affected the 
morals or police of the town exclusively. 
That the offence was already provided for 
and prohibited by the act of assembly of Vir- 
ginia of the 19th of January, 1798, p. 373. 
That gaming did not affect the town exclu- 
sively. That the plaintiff might be twice 
punished for the same offence, if he was liable 
to this penalty. 

air. Taylor, contra. This by-law applies ex- 
clusively to the police of the towij. The 
penalty is for keeping the gaming-table in 
the town, which is a circumstance of aggra- 
vation of the offence, and is necessary to the 
conviction. 

THE COURT (nem. con.) was of opinion, 
that the corporation had power to pass the 
by-law, and to enforce it in this manner. 



Dec. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Wo. 8,876. 

McLaughlin v. turner. 

[1 Cranch, C. C. 476.] i 

Circuit Court, Distiict of Columbia. 
Term, 1807. 

Pleading at Law — Assumpsit — Account Count 
— Account Filed — Day Stated. 

1. Upon a count "for sundry matters properly 
chargeable in account, as by account annexed," 
it is not necessary that the account should be 
such as would be evidence per se under Act Md. 
1729, c. 20. 

2. The day stated in the declaration is not ma- 
terial, so tliat the articles were delivered and 
payable before the action brought. 

The first count of the declaration stated 
that the defendant [Samuel Turner] was in- 
debted to the plaintiff [McLaughlin's admin- 
istrator] "for sundry matters properly charge- 
able in account, as by an accoimt there- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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unto annexed." The second count was for 
lioard and lodging, and other necessaries for 
twelve months. The plaintiff produced an 
account for a tavern-bill, and proved that he 
presented the account to the defendant, who 
said there were other credits on a former ac- 
count, and he would produce them, and set- 
tle the account 

Caldwell «& Morsell, for defendant, con- 
tended that the evidence did not support the 
first count, and that no evidence could he giv- 
en upon that count, but an account which 
would in itself have been evidence under the 
act of 1729 (chapter 20), under which act 
alone they contended the count was good. 
The issues were non assumpsit and limit- 
ations. There was no demun*er. 

But THE COURT (nem. con.) said, if the 
count is bad, he might have demurred, or 
might move in arrest of judgment. But if 
the count is good, there can be no question 
but that the evidence offered will support it. 

Mr. Morsell contended also, that the plain- 
tiff could not give in evidence any charge for 
articles delivered before the 4th of May, 
1805, the day laid in the declaration. 

But THE COURT (nem. con.) said the day 
was immaterial, so that the articles were de- 
livered and payablebefore the action brought. 



McLaughlin (united states v.). See 

Case No. 15,697. 



Case Wo. 8,876. 

In re McLAVE. 

[8 Blatehf. 67; i 3 Alb. Law J. 75.] 

Circuit Court, S. D. New York. Nov. 12, 1870. 

Navy — Enlistment — Minors — Consent op 
Pathek — Habeas Cohpus. 

1. The statutes in regard to the enlistment of 
minors in the navy of the United States, re- 
viewed. 

2. Under section 1 of the act of March 2, 1837 
(5 Stat. 153), it is unlawful to enlist boys for 
the navy, unless they are boys not under thir- 
teen nor over eighteen years of age, and unless, 
when they are of that description, they enlist 
with the consent of their parents or guardians, 
and unless they enlist to serve untU they ar- 
rive at the age of twenty-one years. 

3. In this case, a person who, when he was 
eighteen years and five months old, enlisted in 
the navy for three years, without the consent 
of his father, who was then living, and took an 
oath, on enlistment, that he was twenty-two 
years of age, was discharged from such service, 
on habeas corpus, on the petition of his father, 
after one year and seven months of service, he 
himself declaring, on oath, that he desired to be 
discharged. 

On habeas corpus. 

Samuel B. Higenbotam, for petitioner. 
Henry B. Davies, Jr., Asst. Dist. Atty., for 
the United States. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
tiict Judge, and here" reprinted by permission.] 



BLATCHFORD, District Judge. One John 
McLave, who was born on the 20th of No- 
vember, 1850, enlisted, on the 23d of April, 
1869, being then eighteen years and five 
months old, in the naval service of the Unit- 
ed States, for the term of three yeai-s, with- 
out the consent of his father, who was then 
living. On enlisting, he took an oath, that 
he was twenty-two years of age. On the 
26th of October, 1870, the father presented a 
petition to this court, praying for the dis- 
charge of McLave from service, he being on 
board the United States vessel of war Guer- 
riere, in the harbor of New York. The 
grounds urged for the discharge are, that the 
enlistment was invalid for want of the con- 
sent of the father, and that the laws of the 
United States do not authorize the enlist- 
ment of minors into its naval service, except 
minors above the age of thirteen years and 
under the age of eighteen years, to serve un- 
til they became twenty-one years of age, 
and for no longer or shorter term. 

The first statute of the United States in 
which any provision appears in reference to 
the enlistment of boys in the navy, was the 
act of June 30, 1798 (IjStat. 575), the 5th sec- 
tion of which provided, that the president 
might permit a proportion of boys for the 
vessels of the navy of the United States, ac- 
cording to the exigencies of the public serv- 
ice. The act of April 21, 1806 (2 Stat. 390), 
provided, in its 3d section, that the public 
armed vessels of the United States, in actual 
service, in time of peace, should be officered 
and manned as the president should direct, 
provided that the whole number of able sea- 
men, ordinary seamen, and boys, should not 
exceed nine hundred and twenty-five. The 
act of March 3, 1807 (2 Stat. 443), authorized 
the president, in addition to the then exist- 
ing naval peace establishment, to employ not 
exceeding five hundred able seamen, ordi- 
nary seamen and boys, should the exigency 
of the public service require the same. The 
act of January 31, 1809 (2 Stat 514), in its 
2d section, authorized the president, in ad- 
dition to the number of petty officers, able 
seamen, ordinary seamen and boys then au- 
thorized by law, to cause to be employed 
three thousand six hundred able seamen, 
ordinary seamen and boys, who should be 
engaged to serve for a period not exceeding 
two years, subject to be discharged sooner, 
if, in the judgment of the president, their 
sei-vice might be dispensed with. The act 
of January 2, 1813 (2 Stat 789), in its 4th 
section, spoke of boys as part of the crews 
of naval vessels. By the act of May 15, 
1820 (3 Stat. 606), the 2d section of the act of 
Januai'y 31, 1809, was amended, so far as to 
authorize the enlistment of able seamen, 
ordinary seamen and boys during the con- 
tinuance of the service or cruise for which 
they should be enlisted, not, however, to ex- 
ceed the period of three years. In no one of 
these statutes was there any provision re- 
quiring the consent of parents or guardians 



McLAVE (Case No. 8,876) 



[16 Fed. Cas. page 236] 



to the enlistment of boys. These statutes 
came before the circuit court in Massachu- 
setts, for consideration, in the case of U. S. 
Y. Bainbridge [Case No. 14,497], in 1816. Mr. 
Justice Story was of opinion that, by them, 
congress had authorized boys to be engaged 
in the service of the navy, without requiring 
the previous consent of their parents to the 
contract of enlistment, and that such eon- 
tract, when fairly made with an infant of 
reasonable discretion, was binding to all in- 
tents and purposes. The district judge 
(Judge Davis) was of opinion that the con- 
sent, either expressed or implied, of the par- 
ent or guardian, where there was one, was 
necessary, to authorize the engagement of a 
minor in the naval service. 

We come now to the last statute that has 
been passed in regard to enlistments in the 
navy. It is the 1st section of the act of 
aiareh 2, 1837 (5 Stat 153). The title of that 
act is, "An act to provide for the enlistment 
of boys for the naval service, and to extend 
the term of the enlistment of seamen." The 
1st section of it is as follows: "It shall be 
lawful to enlist boys for the navy, with the 
consent of their parents or guardians, not 
being under thirteen nor over eighteen years 
of age, to serve until they shall arrive at the 
age of twenty-one years; and it shall be law- 
ful to enlist other persons for the navy, to 
serve for a period not exceeding five years, 
unless sooner discharged by direction of the 
president of the United States; and so much 
of an act entitled 'An act to amend the act 
entitled "An act to amend the act authoriz- 
ing the employment of an additional naval 
force," ' approved fifteenth May, one thou- 
sand eight hundred and twenty, as is incon- 
sistent with the provisions of this act, shall 
be, and is hereby, repealed." This statute 
was considered by Attorney General Stan- 
bery, in an opinion given by him to the secre- 
tary of the navy, in Gormley's Case, 12 Op. 
Atty. Gen. 258. He says: "The act of 
March 2, 1837, authorizes the enlistment of 
boys between the ages of thirteen and eight- 
een, with consent of their parents or guard- 
ians, to sei-ve until twenty-one; but it also 
provides that other persons may be enlisted 
for a period not exceeding five years, unless 
sooner discharged. The latter clause of this 
act would seem to include minors above the 
age of eighteen, and extends the period for 
which they and other seamen may be en- 
listed; while the former clause of the act 
purports to take away the authority to en- 
list minors under that age, except with the 
consent of their parents or guardians. But 
this restriction in regard to the enlistment of 
minors under the age of eighteen, reauiring 
the consent of their parents or guardidns, 
necessarily implies that congress intended 
to dispense with such consent in the enlist- 
ment of minors above that age. It follows, 
therefore, that the enlistment of minors 
above the age of eighteen, as is the case in 
the army, seems to be valid without the con- 



sent of the parents or guardians." The ar- 
gument urged against this construction of 
the act of 1837 is, that the first clause of the 
1st section relates to "boys for the navy," 
and not merely to boys not under thirteen 
nor over eighteen years of age; that the sec- 
ond clause of that section relates to "other 
persons for the navy," that is, other persons 
than boys or male minors, and not other per- 
sons than boj's or male minors not under 
thirteen nor over eighteen years of age; 
that, if the second clause, under the words, 
"other persons," includes male minors over 
the age of eighteen years, it must also in- 
clude male minors under the age of thirteen 
years; and that such a construction as to 
minors under the age of thirteen years is 
against the spirit and intent of the act. This 
view of the statute necessarily makes un- 
lawful the enlistment of boys over eighteen 
years of age, even with the consent of their 
parents or guardians. The other view 
would authorize the enlistment of boys un- 
der the age of thirteen yeai-s without the 
consent of their parents or guardians. But 
congress, in all the acts, prior to that of 
•1837, which authorized the employment of 
boys in the navy, made no restriction as to 
the age of the boy and required no consent 
of parent or guardian. The question as to 
the proper construction of the act of 1837 is 
a difficult one. But, on the whole, I think 
it is the better opinion, that it makes unlaw- 
ful the enlistment of boys for the navy, un- 
less they are boys not under thirteen nor 
over eighteen years of age, and unless, when 
they are of that description, they enlist with 
the consent of their parents or guardians, 
and unless they enlist to serve until they ar- 
rive at the age of twenty-one years. The 
words, "other persons," in the 1st section of 
the act, means, adult males. Congress, by 
the act, would seem to have adopted a new 
policy in regard to the enlistment of minors 
for the navy, namely, that of not allowing 
them to be enlisted of every age under ma- 
jority, but of permitting them to be enlisted 
only at such age, above that of thirteen 
ye^rs, as will insure a service by them of at 
least three years before they shall become 
adults, and of requiring them to enlist to 
serve until they shall become adults, and of 
making the consent of their parents or 
guardians necessary, in view of the fact that 
the service is to continue during the entire 
remainder of their minority. An analogous 
policy appears in the 3d section of the act of 
June 12, 1858 (11 Stat 318), which provides 
that "it shall be lawful to enlist boys in the 
United States marine corps, with the con- 
sent of their parents or guardians, not being 
under eleven nor over seventeen years of 
age, to serve until they shall arrive at the 
age of twenty-one years." Under that pro- 
vision it was held, by the court of quarter 
sessions in Philadelphia, in the case of Com. 
V. Selfridge [7 Phila. 76, 81], that the en- 
listment of a minor under seventeen years 
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of age, in the marine corps of the United 
States, -without the consent of his father, 
■was void. 

In the present case, the person enlisted 
was not enlisted on the idea entertained by 
the officers enlisting him that he was a 
minor, hut on the understanding that he 
was an adult The return to the writ of 
habeas corpus avers, that McLave was twen- 
ty-two years of age when he enlisted. The 
testimony of his parents shows that he was 
bom on the 20th of November, 1850, and it is 
proved that he enlisted without the consent 
of his father. On his examination before 
the court, he testified that he desired to be 
discharged from the naval service. His en- 
listment having been unlawful, it was un- 
lawful not only as against himself but as 
against the rights of his father, as his nat- 
ural guardian; and his father, by virtue of 
such rights, is authorized to prosecute the 
writ for his discharge. In re Ferrens [Case 
No. 4,746], Moreover, although the petition 
for the writ does not state that McLave de- 
su-es to be discharged, yet, as he has de- 
clared on oath that he does desire to be 
discharged, he will be regarded, in this case, 
in view of his unlawful enlistment, as him- 
self applying for his discharge. 

I do not intend, by any thing I have said, 
to assent to the proposition, that congress 
cannot authorize the enlistment of minors in 
the service of the United States, without the 
consent of their parents or guardians. 

An order will be entered directing the dis- 
charge of McLave. 
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In re McLEAN. 
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Circuit Court, S. D. Ohio. Nov., 1879. 

Right to Inspect Court Records— Statute — 
Rule of Court. 

An unlimited right of a citizen of the United 
States to inspect and examine all the records 
and papers belon^in^ to the court does not ex- 
ist Such right exists only as allowed by stat- 
ute or rule of the court 

[Cited in Re Chambers, 44 Fed. 789.] 

At law. 

. Thomas Campbell, for McLean. 

Geo. Hoardly and W. M. Bateman, for 
clerk. 

Before BAXTER, Circuit Judge, and 
SWING, District Judge. 

SWING, District Judge. This is a petition 
filed by Mr. J. R. McLean and the Enquirer 
Company, in which they set out that hereto- 
fore, to-wit on the 7th day of November, 1879, 
application was made to Thomas Ambrose, 
clerk of this court by J. H. Woodward, an 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



agent of said Enquirer Company, for leave 
to inspect during office hours books contain- 
ing the docket and minute entries, judg- 
ments, and decrees of the said district court 
and the United States circuit court and that 
the said clerk then and there refused the said 
J. H. Woodward the privilege to so inspect or 
examine the books aforesaid. Your appli- 
cants would, therefore, respectfully ask the 
court to order that the judgments and decrees 
of said court including the fee books and oth- 
er books containing the public records and 
orders of said court, be open to the inspection 
of the said J, H. Woodward, agent of the said 
Enquirer Company and of said John R, Mc- 
Lean, under such regulations as to the court 
may seem proper. With this application there 
is filed the affidavit of one James H. Wood- 
ward, in which he says that he is employed 
by the Cincinnati Enquirer Company, a cor- 
poration doing business under the laws of the 
state of Ohio, and that acting under the or- 
ders of John R. McLean, the manager of said 
corporation, he made personal application to. 
Thomas Ambrose, clerk of the United States 
circuit and district courts, for permission to 
examine the public record, fee books and de- 
a'ees of said 'court, and permission was re- 
fused him by the said Thomas Ambrose, clerk 
as aforesaid; and said application was re- 
newed on this day and date by him, as a cit- 
izen having the right to inspect said books, 
decrees and minutes, and was again refused. 

To this application there is filed by the 
derk a demurrer on the ground, that the peti- 
tion does not contain facts sufficient to entitle 
tie applicants to the order they pray fbr. 

This proceeding, in one sense at least, is ad- 
versary in its character, and yet it is based 
upon the alleged refusal by an officer of this 
court of permission to exercise an alleged 
right of the petitioner. The right which they 
allege was refused was that of having one J. 
H. Woodward to inspect, during office hours, 
books containing the docket and minute en- 
tries, judgments and decrees of the district 
court and the United States circuit court 
This right is based solely upon the ground 
that John R. McLean is a citizen of the Unit- 
ed States and that the Enquirer Company is 
located in the United States. It is not 
claimed for either that they have any inter- 
est in the docket or minute entries, judg- 
ments and decrees recorded in said books. 
If the prayer of the petitioners prayed sim- 
ply for the right which they claimed an officer 
of this court had deprived them of, there 
would be no difficulty in determining the 
case. But such is not the fact. They pray 
for an order that the judgments and decrees 
of said court, including the fee books and oth- 
er books containing the public records and 
orders of said courts, be open for the inspec- 
tion of one J. H. Woodward. It will be seen 
at a glance'that their prayer is greatly beyond 
what they allege they were not permitted to 
examine. That was the books containing the 
docket or minute entries of the judgments 
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and decrees, but tliis is not only that the 
judgments and decrees may be examined, but 
that all other books containing the publj'- rec- 
ords and orders of the court shall be openea 
to their inspection. So much for the allega- 
tions of the petition itself. 

But let us see how the allegation of the 
right, which they allege they were deprived 
of, is supported by the affidavit which has 
been filed. The petition says that the appli- 
cation was for leave to inspect the books con- 
taining the docket and minute entries, judg- 
ments and decrees. The affidavit of the man 
"Woodward is that he applied for pex-mission 
to examine the public records, fee books, and 
decrees, showing clearly and conclusively 
that the petition is not supported by the affi- 
davit. Such is this application, as shown 
from the papers ffied. But it is claimed that 
notwithstanding the variance between the al- 
legations of the petition and the prayer, and 
the variance between the proof and allega- 
tions, petitioners are entitled in law to the 
order prayed for; that they are so entitled by 
the statutes of the United States, or if not 
by them, they are by the common law enti- 
tled to it; that all the books and papers of a 
court of record are subject to" the examina- 
tion and inspection of any citizen, whether he 
have any personal interest in them or not; 
that it is his high and indefeasible right, at 
any time he pleases dm-ing office hours, to 
make such inspection. If this is true, it is 
very clear that the petitioners are entitled to 
the order prayed for. The doctrine is a new 
and strange one. and certainly finds no sup- 
port in any adjudication which I hav6 been 
able to find, and I am very certain none can 
be produced sustaining any such proposition. 
But the very fonnation, purposes and duties 
of a court forbid such an idea. The court 
is composed of judge, ministerial and execu- 
tive officers, together with the attorneys that 
a.re members of it. To this body so organized 
are committed for determination the highest 
interests of the citizen in his property, his 
reputation and his person. And a careful rec- 
ord of eveiT step which may be taken in re- 
lation to either must be carefully made; ev- 
ery paper connected with any proceeding af- 
fecting anj'- one in either of these must be 
carefully filed and preserved. The title to 
the entire property of the whole country 
passes thi'ough the courts of this counti-y al- 
most in every half centuiY. They are the re- 
positories of the rights of persons and of 
property, and in many cases the only evi- 
dence of either, and 1iie law imposes upon 
the court the duty of their secure and careful 
protection and preservation; a protection and 
preservation which would be greatly jeopard- 
ed if every citizen of the United States at 
his pleasure and will should be permitted to 
examine and inspect them in his own way. 
Not only is such an idea in opposition to the 
formation, purposes and duties of the court, 
but it is clearly in opposition to the views of 
the highest judicial and legislative branches 



of this govei-nment. At a very early day, the 
supreme court of tlie United States adopted 
a rule, Iqiown as the fourth rule, which pro- 
vides that "aU motions, rules, orders, and oth- 
er proceedings made and directed at cham- 
bers, or on nile days at the clerk's office, 
whether special or of course, shall be entered 
by the clerk in an order book, to be kept at 
the clerk's office, on the day when they are 
made and directed, which book shall be open 
at all office hours to the free inspection of the 
parties in any suit of equity and their solicit- 
ors." If the supreme court believed that all 
the books and recoi*ds belonging to the court 
were open to the inspection of every citizen 
of the United States, why did they enact such 
a rule? Or why did they limit the right of 
inspection to parties and their solicitors? 
This rule itself is the most convincing proof 
that no such right, as claimed by the peti- 
tioners, was supposed by the judges of the 
supreme court to have existed. 

But it is claimed by the learned counsel 
for the petitioners that there is a difference 
between suits in equity and at law; that 
there could hardly be a case in equity in 
■ Avhich the government could have any inter- 
I est. It is not perceived by the court upon 
what reason there can exist any diffei'ence in 
the care and custody of the records and pa- 
pers in equity causes and actions at law, but 
learned counsel are mistaken in regard to the 
interest of the government in equity causes. 
The records of this court show numerous 
causes in equity in which the government of 
the United States is plaintiff. But it is said, 
if that is so, that the citizen is a party in 
interest, and would have a right to look into 
the records. In some general political sense 
it may be true that the citizen is a partj^^ in 
interest in every suit prosecuted in the name 
of the United States; but in a legal sense he 
is not such a party in interest as is contem- 
plated by this rule. 

That congress entertained the same view is 
abundantly shown by its acts. In 1848 [0 
Stat. 292], it enacted a law providing that 
"all books in the office of the clerks of the 
circuit and district courts containing the dock- 
et or minute of the judgments or decrees 
thereof, shall during office hours be open to 
the inspection of any person desiring to ex- 
amine the same without any fees or charge 
therefoi'." If congress believed the right al- 
ready existed, why did they think it neces- 
I saiy to create such right by special legisla- 
tion? Or if they believed it ought to exist, 
why did they limit the right to particular 
books, such only as contained the docket or 
minutes of the judgments or decrees? And 
again, by the act of February, 1875 [18 Stat. 
3331, congi-ess provided: "That the accounts 
and vouchers of clerks, marshals, and dis- 
trict attorneys shall be made in duplicate to 
be marked 'original' and 'duplicate,' and it 
ehall be the duty of the clerk to forward the 
original accounts and vouchers of the officers 
above specified, when approved, to the pi'oper 
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accounting officers of tlie treasury, and to re- 
tain in Ms office tlie duplicate which shall be 
open for public inspection at all times." If 
the public had the right already to inspect 
such papers, why did congress deem it neces- 
saiy to create such a right by the passage 
■of this act? 

It is, therefore, very clear to my mind that 
the unlimited right of a citizen of the United 
States to inspect and examine all the records 
and papers belonging to the court does not 
exist. The light to examine certain records 
and papers does exist. It exists as to the 
books containing the docket or minute en- 
tries of the judgments and decrees of the 
court, and these the petitioners allege that 
they have been refused by an officer of this 
court The prayer of the petition is not in 
jiccordance with this averment, and the affi- 
davit is different from both. This petition, 
however, must be governed by the rules of 
pleading in other cases, so far as the demur- 
rer is concerned. If the party is entitled to 
any part of the relief he prays for a general 
demmrer must be overlooked. 

This api)lication for tlie interference of the 
-court is based upon the allegation that the 
petitiouei'S have been deprived of a right giv- 
■en them by the law by an officer of the court 
This is denied on behalf of the officer by two 
members of the bar, who are officers also of 
this court, and who appear in tliis proceed- 
ing on behalf of the clerk. This is a charge 
which the court is interested in having ex- 
amined, and the truth or falsity thereof es- 
tablished. The demurrer will therefore be 
overruled, but no order wUl be made tuitil a 
further hearing of the matter is had before 
the court, when we shall finally determine 
whether the petitioners are entitled to the or- 
der as prayed for. 

The judges afterwards granted ex gratia what 
they ruled the petitioner was not entitled to, as 
a matter of law. 
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District Court, North Carolina.2 1869. 

Baxkruptct — Amexdmest by Implicatiox — ^Ex- 

EJIPTION. 

The approval by congress of the new constitu- 
tion of North Carolina, does not operate as an 
amendment of the bankrupt law with respect to 
ihe additional exemptions therein provided for. 
A bankrupt is not entitled to an exemption of one 
thousand dollars in real estate, and five hundred 
■dollars in personal property, under the new con- 
's titution. 

Question certified by Wm. A. Guthrie, reg- 
ister. Is the bankrupt entitled to an exemp- 
tion of one thousand dollai"s in real estate, 
and five hundred dollars in personal estate, 
as provided in the constitution of North 
Carolina, axiicle ten, sections one and two? 

I [Reprinted by permission.] 
' ~ [District not given.] 



Brief of J. "W. Hinsdale, attorney for as- 
signee: First Section 14, bankrupt act of 
1867 [14 Stat 522], provides that "such other 
property as now is, or hei'eafter shall be ex- 
empted from attachment, seizure, or levy on 
execution by the laws of the United States, 
and such other property as is exempted 
from the levy and sale by the laws of the 
state in which the bankrupt has a domicile, 
at the time of commencement of the pro- 
ceedings in bankruptcy, to an amount not 
exceeding that allowed by such state exemp- 
tion laws in force in the year 1864, shall be 
excepted from the opeiation of the provi- 
sions of that section." The present consti- 
tution of North Carolina, under which the 
bankrupt claims an exemption, was not in 
force in the year 1864. 

Second. But it is urged by the bankrupt 
that this constitution, having been approved 
by congress, has thereby become a law of 
tlie United States, and must be administered 
as such by the bankruptcy court, with re- 
gard to its homestead exemptions. It is in- 
sisted, however, by the assignee, that this 
constitution was not enacted by congress. It 
does not appear in the official copy of the 
laws of congi'ess. (See acts and resolutions 
of the United States passed at the second 
session of the fortieth congress.) The ap- 
proval by congress was restricted to the ques- 
tion "whether it is republican in form." Arti- 
cle 4, section 4 of the constitution of the 
United States, pi-ovides that "the United 
States shall guaiantee to every state in this 
Union a republican form of government." 
Without yielding the point that congress had 
no right to interfere with the previous con- 
stitution of this state, which was republican 
in f oiTQ, it is maintained that the only ques- 
tion upon which congress is competent to 
pass is, as to the form of a proposed con- 
stitution, whether it be republican or not. 
It is the province of the judiciary to decide 
all the other questions regarding it This 
view of the case is supported by the lan- 
guage used in the preamble of the act of 
congress entitled "An act to admit the states 
of North Carolina, &e., to representation in 
congress," to wit: "Whereas, the people of 
North Carolina, South Carolina. &c.. have, 
in pursuance of the provisions of an act en- 
titled 'An act for the more efficient govern- 
ment of the rebel states,' passed March 2d, 
1867 [15 Stat. 2], and the acts supplemen- 
tary thereto, framed constitutions of state 
government which are republican," See act 
of congress passed June 25, 1868 [Id. 73]. . 

Third. But granting that the congress of 
the United States intended to approve and 
ratify the constitution of North Carolina in 
the fullest extent, such approval and ratifi- 
cation do not render valid a law, which vio- 
lates the constitution of the United States, 
Congress itself cannot enact such a law. 
The exemption laws in question are uncon- 
stitutional, as having the effect to prevent 
the collection of debts, (See fifth amend- 
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ment to tlte constitution of the United States, 
identical with section 12 of the bill of rights 
of the state of North CJarolina, which was 
construed by the supreme court of North 
Carolina in Barnes v. Barnes, 8 Jones [N. C] 
372; Hoke t. Henderson, 4 Dev- 12. "A 
creditor has a vested right in his debt. It 
is a part of his estate or property in the broad 
sense in which the word is used ia the seci: 
tion above cited.") Manifestly the exemp- 
tion from execution of all a debtor's property, 
is an indirect but thoroughly effectual mode 
of depriving his creditors of his debt^ and it 
is admitted on all hands, that the fifteen hun- 
dred dollar valuation will embrace the whole 
estate of ninety-nine debtors out of every 
hundred in North Carolina. A state consti- 
tution derives none of its binding force from 
any action congress may take upon It, but 
from the people of the state from whom it 
emanates. 

Fourth. The provisions of our constitution 
in question under a retrospective construc- 
tion, are in violation of that provision of the 
constitution of the United States which pro- 
hibits the states from passing laws impair- 
ing the obligation of contracts, and are there- 
fore void. Sturges v. Growninshield, 4 Wheat. 
[17 U. S.] 206; Green v. Biddle, 8 Wheat. 
L21 U. S.] 1; Mason v. HaUe, 12 Wheat. [25 
U. S.] 370; Bronson v. Kinzie, 1 How. [42 
U. S.] 311; McOracken v. Hay ward, 2 How. 
[43 U, S.] 608. While it is admitted that the 
states have power in a certain degree over 
the remedy on a conti-act, they may not 
abuse that power in reference to any reme- 
dy, so far as to destroy the beneficial effects 
of the contract. Exemption laws which pro- 
tect a reasonable amount of property from 
seizure may not be unconstitutional. Morse 
V. Goold, 1 Kern. [11 N. Y.] 281. But when 
they are framed to shield all of the property 
of nearly all of the citizens of a state, they 
invade the paramount law of the land, and 
are absolutely void. In the case of Jacobs v. 
Smallwood [63 N. 0. 112], declaring stay laws 
unconstitutional, Mr. Justice Reade uses the 
following language: "The obligation of a 
contract is the duty of its perfoi-mance— a 
full and complete compliance with its terms. 
Any statute which relieves a party from this 
duty or enables him to evade it, is void. If 
a stay law which postpones the enforcement 
of a contract but for a time, impairs its ob- 
ligation, how much more so does one, which 
in ninety-nine cases out of a hundred, has 
the effect to discharge the debtor altogether. 
Can there be a more certain and ready way 
to enable a party to evade the obligation of 
a contract, than to exempt from execution 
all his property; such a law may allow a 
man to be 'comfortable,' but surely holds out 
no inducement to him to be honest." 

BROOKS, District Judge. The counsel for 
the bankrupt contends in effect, that the ac- 
ceptance by the congress of the United States 
of the constitution of North Carolina, was in 



effect an amendment by congress of the 
bankrupt act of March 2d, 1867; and that 
the amendment thereby made had the effect 
to extend or alter the provisions, contained 
in the fourteenth section of the bankiniptcy 
act, so as to embrace such a homestead, and 
such provision of personal property as is 
provided for in said constitution, in addi- 
tion to the five hundred dollars in value, al- 
lowed to be exempted by said section. I am 
well satisfied that no amendment of the 
bankrupt law was contemplated by congress, 
in the act of acceptance referred to, and I 
am as well satisfied that that act had not the 
effect contended for. I have decided this 
question in the case of Thomas C. Dodson, 
certified from the fifth district, in which I 
filed an opinion which was published in 
October, 1868. I see no reason for changing 
the views expressed in that opinion. It is 
not necessary that I should deteimine the 
question presented by the counsel for the as- 
signee, in regard to the retrospective char- 
acter of the homestead provision in the North 
Carolina constitution, as I think it quite clear 
that the bankrupt is not entitled in any 
view of the case to the homestead or the per- 
sonal property claimed by him. 
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In re McLEAN et al. 
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District Court, D. Delaware. 

Bankruptcy — Partnership — Joint Estate— Ik- 
dividual Estate — Creditors — Creditor 
Pahtner. 

1. The joint estate of a partaership is first lia- 
ble for the partnership debts, and the separate 
estate of the partners for the separate debts of its 
individual members, and neither class has a right 
to go on the fund primarily belonging to the 
other, until the creditors having preference are 
fully satisfied. 

[Cited in Re Lloyd, 22 Fed. 91.] 

2. The debt of a firm which has advanced mon- 
ey to an individual member beyond his share of 
the capital, is a separate debt of the firm as 
against the partner receiving the same, and the 
assignee of the firm may prove the debt in bank- 
ruptcy. 

3. But while such claim may be proven by the 
assignee of the firm against the separate debtor 
partner, he cannot be permitted to come upon the 
separate estate of the debtor copartner for the 
use of the creditor copartner, until all the joint 
creditors are fully satisfied. 

[Cited in Re Hamilton, 1 Fed. 811.] 

4. A bankrupt creditor partner has no such 
equitable claim to his share in the separate estate 
of his debtor copartner, as that he can absolutely 
transmit it to his assignee in trust for himself, 
until all the firm creditors are paid. 

5. His interest is altogether contingent on the 
sufficiency of the joint funds to pay the joint 
creditors; until these are fully satisfied there 
can be no right of enjoyment in the creditor 
bankrupt partner. 

6. A decision which will satisfy all equities, and 
give consistent efficacy to all parts of the bank- 
rupt act [of 1867 (14 Stat. 517)], is one which 

1 [Reprinted by permission.] 
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will permit tlie proof of the claim while it at 
the same time restrains the assignee from coming 
on the separate estate of the debtor bankrupt, un- 
til all the joint debts of the firm are fully sat- 
isfied. 

William Canby was the assignee of John 
McLean & Son, and also of John McLean 
and John P. McLean, the individual mem- 
bers of that firm. John illcLean & Son were 
bankers in the city of Wilmington, Delaware. 
Some twenty thousand dollars more than 
John P. McLean's share in the capital stock 
amounted to, was, during the course of busi- 
ness of the firm, advanced by John McLean 
(the father), to the firm for firm uses and 
purposes. Father and son shared equally in 
the profits of the concern. The assignee filed 
a petition to be permitted to take from the 
sepai-ate estate of John P. McLean, funds 
with which to pay this claim pari passu with 
the separate creditors of John P. McLean, 
and to distribute the same for the benefit 
of the joint creditors. The separate estate 
of John P. McLean was ample to pay all his 
sepai-ate debts, excluding this one. The 
joint estate showed no prospect of paying 
forty per centiun of the amount of the joint 
debts. 

BKADFORD, District Judge. On the 12th 
of June last, a rule to show cause why the 
prayer of the petitioner, William Canby, as- 
signee in bankruptcy of John McLean and 
John P. JIcLean, trading as John McLean & 
Son, to obtain authority from this court to 
take from the sepai-ate estate of John P. Mc- 
Lean, funds, and apply the same to the pay- 
ment of jointcreditors pari passu with the sep- 
arate creditors, was granted, and made return- 
able on the 26th day of the same month, Wil- 
liam Bush, administrator of Mai-ia T. Smith's 
estate, and as such a creditor of John P. 
ilcLean individually, opposed the granting 
of the petition, and was represented by the 
Hon. S. P. Bayard, as his counsel. The pe- 
titioner was represented by George H. Bates 
and Edward G. Bradford, Jr. The questions 
involved were ai-gued at great length with 
much ingenuity and elaboration; and the con- 
fidence expressed by the counsel for the pe- 
titioner in the equity of the application, and 
the careful preparation they have given to 
the case, have induced me to go at greater 
length into its examination than I otherwise 
should have done. The direct object and pur- 
pose of the petitioner, for which he seeks 
the sanction of this court, stripped of all un- 
necessary verbiage, is to take money from a 
fund which is appropriated by law to the 
payment of one class of creditors to the ex- 
clusion of the other class until the fii*st is 
fully satisfied, and apply the same pari pas- 
su between the separate and fli*m ci-editoi's 
in such manner that the separate fund is ren- 
dered insufficient to pay the separate cred- 
itors. Whether this may be done is the pre- 
cise question to be answered, and all argu- 
ment having a tendency to show what ought 
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to be the law on this subject, arising out of 
the supposed equal equity betAveen the sep- 
arate creditors of the fii-m and the joint cred- 
itors, worked out through the medium of 
John McLean's equitable claim against, his 
bankrupt partner, must give way to the act- 
ual state of the law as now existing on the 
subject of the distribution of the estate of the 
bankrupts, under the bankrupt act now in 
force. 

The first question to be considered is, what 
is the law on this subject to be administered 
by a court of equity outside of the provisions 
of the bankrupt law? And the second is, has 
that law been changed by the bankrupt acts? 
It is the undoubted law of this country, de- 
cided and sanctioned by the supreme court 
of the United States, that the separate estate 
of insolvent pai-tners must be first appropri- 
ated to the payment of the separate or in- 
dividual creditors before it can be touched for 
the payment of the joint or partnership cred- 
itors. It is too late to enter on an examina- 
tion of the reasons of the law and' its equity. 
There was a short period during which joint 
creditors were permitted under a joint com- 
mission to prove against the separate estate, 
and come on that fund pari passu with the 
separate creditors. But that law was after- 
wards changed, and in England the result 
of the law is at last settled as above stated, 
with some exceptions not applicable to this 
case. Justice Storv in his treatise on Part- 
nership (section 376), says, "In the first place 
then, it is a general rule in bankruptcy, that 
the joint debts are primarily payable out 
of the joint effects, and are entitled to a pref- 
erence over the separate debts of the bank- 
rupt; and so, in the converse case, the sep- 
arate debts ai*e primarily payable out of the 
separate effects of the banki*upt, and possess 
a like preference, and the surplus only after 
satisfying such priorities can be reached by 
the other class of debts. For this iiui'pose 
the joint estate and the separate of the bank- 
rupt constitute separate funds to be admin- 
istered separately by the assignees under the 
commission, whether it be a separate com- 
mission against one partner, or a joint com- 
mission against all the partners." Justi'je 
Story is not altogether satisfied with the cer- 
tainty and definiteness Of the equity under- 
lying the decisions; but still states this to be 
the settled law of England, with three excep- 
tions in which joint creditors shall be per- 
mitted to come on the separate property:—!. 
"Where the joint creditor is the petitioner 
for a seiiarate commission against a bank- 
rupt partner; 2. Where there is no joint es- 
tate and no living solvent partner; 3. Where 
there are no separate debts. In the first case 
the petitioning creditor may prove his debt, 
and s'. .;re pax'i passu with the separate cred- 
itors in the separate estate. In the second 
case, all the joint creditors enjoy the same 
privilege; and in the third case, all the joint 
creditors share pari passu with each other.'* 
Mr. Gow, in his work on Partnei*shlp (pages 
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312-334), cited in note 1, Story, Partn. § 377, 
gives a statement of tlie decisions in Eng- 
land on this subject and arrives at tlie same 
result Cliancellor Kent, in Murray t. Mur- 
ray, 5 Johns. Ch. 72, reviews all the law on 
this subject, stating Lord Hardwicke's rulings 
—Lord Thurlow's subsequent adverse deci- 
sion by which he permitted the joint cred- 
itors to share pari passu with the separate 
creditors, and Lord Roselyn's restoration of 
the old rule, not to* permit the joint cred- 
itors to share in the sepax-ate fund until the 
separate creditors were satisfied (with the 
exceptions as stated by Story, above quoted). 
The court of appeals of Maryland in Mc- 
CuUoh V. Dashiell, 1 Har. & G-. 96-107, re- 
view the law on this subject, and after ex- 
amining the authorities, say, "but this ex- 
amination will satisfy us that amidst all the 
fluctuations of the rule the principles estab- 
lished in the first cases, occurring more than 
a century since, have been but for a short 
period materially encroached upon, and that 
now the leading principles of distribution, 
with some modifications, are what they were 
originally established to be;" and further on 
"we are thus disposed to adopt the ancient 
rule as more consonant to equity and jus- 
tice, that the joint creditors can only loolx 
to the surplus after the payment of the sep- 
arate debts; and on the other hand, that the 
separate creditors can only seeli indemnifica- 
tion from the surplus of the joint fund after 
the satisfaction of the joint creditors." The 
Massachusetts cases in 9 and 10 Gush, and 
10 and 13 Gray, cited by the cou^isel for the 
opposing creditor, all recognize this rule to 
be the established one in England; but 
ground their decisions on the language of 
their state insolvent act, which separates the 
funds and apportions them to different classes 
of creditors primarily, and then over to the 
other class after the preferred class has been 
satisfied. The statute of Massachusetts in 
this respect is, with the exception of the use 
of the word "company" for "partnership," 
identical with the national banlcrupt act 
now in force, and these decisions will be 
hereafter referred to for another purpose. 

This separation of the funds and their ap- 
propriation to the two classes of creditors, 
so that neither class can share in the fund 
appropriated to the use of the other until the 
latter has been fully satisfied, is recognized 
by the supreme court of the United States as 
the settled law of this country. The excep- 
tions not pertinent to this case which have 
been above recited as attaching to the Eng- 
lish rule are not considered as law in this 
country. Murril v. Neill, 8 How. [49 U. S.] 
421. The case arose on the construction of 
a deed of ti'ust for the benefit of creditors. 
The premises conveyed by the deed were the 
private property of one of the insolvent part- 
ners. It was held by the com-t (Daniels, 
Justice, delivering the opinion), that the deed 
on a proper construction passed the property 
to his sepaitite creditors; but if such was not 



a proper construction, on the well-settled 
principles of equity, as established in Eng- 
land and in this country, the separate estate 
was set apart for the separate creditors, and 
could not be infringed on by the joint cred- 
itors until all the former had been fully saus- 
fied. As the rulings of the supreme court 
are obligatory on this one, and as the case 
is precisely in point, I shall extract from it 
at some length. The court say (page 426): 
"The rule in equity, governing the adminis- 
tration of insolvent partnerships, is one of 
familiar acceptation and practice; it is one 
which will be found to have been in practice 
in this country from the beginning of our ju- 
dicial history, and to have been generally, if 
not universally received. This rule, with one 
or two eccentric variations in the English 
practice which may be noted hereafter, is 
believed to be identical with that prevailing 
in England, and is this: that partnership 
creditors shall in the first instance be satis- 
fied from the partnership estate; and sepa- 
rate or private creditors of the individual 
partners from the separate and private estate 
of the partners with whom they have made 
private and individual contracts; and that 
the private and individual property of the 
partners shall not be applied in extinguish- 
ment of partnership debts, until the separate 
and individual creditors of the respective 
partners shall be paid. The reason and foun- 
dation for this rule, or its equality and fair- 
ness, the court is not called on to justify. 
Were these less obvious than they are, it 
were enough to show the early adoption and 
general prevalence of this rule, to stay the 
hand of innovation at this day at least under 
any motive less strong than the most urgent 
propriety." The court here gives a history 
of the establishment of the rule as now in 
force, of interest to the legal reader, but too 
long for insertion in this opinion, and con- 
cludes in these words: "The proper conclu- 
sion from these authorities we deem to be 
this, as is stated by Justice Stoi-y in his 
treatise on Partnership (section 376), where 
he says: 'It is a general rule,' etc., etc., in the 
words already above quoted from Story's 
Law of Partnership." 

Chancellor Kent, in the third volume of 
liis Commentaries (page 65), says: "The joint, 
creditors have the primaiy claim on the joint 
fund in the distribution of the assets of bank- 
rupt or insolvent partners, and the partner- 
ship debts are to be settled before any divi- 
sion of the funds takes place. So far as the 
partnership property has been acquired by 
means of partnership debts, these debts have 
in equity a priority to be discharged; and 
the separate creditors are only entitled in 
equity to seek payment from the surplus of 
the joint fund after satisfaction of the joint 
debts. The equity of the rule on the other 
hand equally requires that the joint creditors 
should only look to the surplus of the part- 
ners after payment of the separate debts. 
It was a principle of the Roman law, and it 
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-has been acknowledged in the equity juris- 
pmdeuce of Spain, England, and the United 
States, that partnership debts must be paid 
out of the partnership estate; and private 
and separate debts out of the private and 
separate estate of the individual partner. If 
the partnership creditors cannot obtain pay- 
ment out of the partnership estate, they can- 
not in equity resort to the private and sep- 
ai-ate estate until private and separate cred- 
itors are satisfied; nor have the creditors of 
the individual partners any claim upon the 
partnership property, until all the partner- 
ship creditors are satisfied. The basis of the 
general mle is, that the funds are liable on 
which the credit was given. In contracts 
with the partnership the credit is supposed 
to be given to the firm; but those who deal 
with an individual member rely on his suffl- 
•ciency." 

It is contended, however, by the petitioner, 
that the firm of "John SIcLean & Son" was a 
separate creditor of John P. McLean, one of 
the bankrupt partners, and that he as the 
assignee of the banltrupt firm succeeded to 
all its rights, and thus is entitled, at the sug- 
gestion of and for the benefit of the joiut 
creditors, to prove the firm's debt against one 
of the bankrupt partneiu It is ai'gued. that 
this is not the case of joint creditors going 
upon a separate fund, but that the assignee 
in this case, succeeding to all the rights of 
the firm against John P. McLean individual- 
ly, is entitled in equity, as a sepaiute cred- 
itor, to prove its claim against him and come 
on his sepaiate estate paii passu with his 
other separate creditors. It is further argued 
that this is an equitable claim and can be 
proven in bankruptcy; and that the right is 
expressly given by the bankrupt act to all 
separate creditors to prove their separate 
claims, so that the petitioner would be de- 
I)rived of a right granted by congress, were 
the court to refuse to allow the petition. 

It is also insisted on, as a reason for al- 
lowing the assignee to prove the claim of 
this firm as a separate equitable claim agalust 
John McLean, and to come on his separate 
property pari passu with his separate credit- 
ors, that there would be no liability over from 
the firm to any of the separate creditors; and 
that admitting such proof would not present 
the objection of permitting competing credit- 
ors to strive for a fund for which when ob- 
iained they might be liable over to other 
parties. So that the question now arises, is 
there a separate debt which is provable un- 
der the bankrupt act against the separate 
estate of the said J. P. McLean? Story, m 
.section 391 of his work on Partnership, says, 
"The like question may arise in the converse 
-case when the joint creditors seek to prove a 
debt from a single partner to the partner- 
ship against .the separate estate of that part- 
ner; and here also it is now the settled rule 
that when one paiiner has become inaet)ted 
to the firm, or has taken more than his share 
out of the joint funds, the joint creditors ore 



not to be admitted to prove against the sep- 
arate estate of that partner until his separate 
creditors are satisfied, tmless it can be shown 
that in drawing out the money the partner 
has acted fraudulently with a view to benefit 
his separate creditors at the expense of his 
joint creditors," Mr. Gow, in his treatise on 
Partnership, says on this point: "The 'aw 
sanctioned by the authorities of Lord Talbot 
and Lord Hardwicke formei'ly was, that if 
the debt raised by the paitners arose out of 
contract, as upon a loan by the partnership 
to him, the joint creditors might be admitted 
to prove against the separate estate in com- 
petition with the separate creditors. But tlie 
opinions entertained by these learned judges 
have been receded from in more modern 
times, and the settled doctrine now is that if 
the claim arise out of contract, the estates 
are to be administered jointly and sepaiately 
as they are actually constituted at the tiine 
of bankruptcy; the joint creditors not iicmg 
permitted to recall into the joint fuud wliat; 
one partner has by contract, express cr im- 
plied subtracted from the joint, and applied 
in augmentation of his separate estate. This 
rule was introduced by Lord Thurlow who, 
•having much considered the question, finally 
determined that the assignees in jiehalf of the 
joint could not prove agiiinst the separate 
estate, unless the partner had taken the joint 
property with a fraudulent intent to augment 
his separate estate." "The principle establish- 
ed by Lord Thurlow's decision— i. e., Ex parte 
Assignees of Lodge & Feudal [1 Ves. Jr. 166]— 
has been acknowledged and followed by Lord 
Eldon; and it is now an indisputable rule in 
bankruptcy that when the debt from one part- 
ner to the partnership was incurred with the 
privity of his copartnei-s, proof by the joint 
against the separate estate wiU not be ad- 
juitted." Chapter 5, § 3, pp. IG-IS. See, also, 
tjie opinion of Lord lilldon in Ex parte Harris. 
2 Yes. & B. 212, 2i:3. 

It will thus be seen that the law in England 
is against the petition on this particular point 
of permitting the joint creditoi-s to prove the 
creditor firm's claim against a bankrupt co- 
p'artner proven. Lord Eldon in case last cited 
draws no distinction between the eases where 
the proving creditor is or is not liable over 
to the competing creditors. He states that 
there are other principles on which the inile 
if founded than the one "that a partner can- 
not come in competition with separate cred- 
itors, nor as to the joint estate with the joint 
creditoi-s," And while we cannot see that 
John McLean, or the firm as the tnistee of his 
interests, could be liable over to the sepaiate 
creditors of John P. McLean in case they 
could reach his separate property, yet we 
faU to perceive that this constitutes any rea- 
son why the rule of equity which has been 
laid down so positively and clearly should 
not be applied, and especially as there are 
other reasons or principles which justify the 
rule. For, among othei-s, it would violate the 
well-known principle that the rights of the 
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creditoi-s are Tvorked out through the meclium 
of the partners. To permit the joint credit- 
ors, or the assignee for their benefit, to prove 
the separate claim of the firm against J. P. 
McLean's separate estate, or, -which is the 
same thing in substance, the equitable claim 
of the creditor bankrupt, against his a&ozor 
bankrupt copartner, would assume that John 
McLean or his assignee (remitted to all his 
rights and liabilities) had a right to possess 
himself of and enjoy -the proceeds of the 
equitable claim he had against his debtor co- 
partner, equally with, or pari passu with the 
s;eparate creditors of John P. McLean; where- 
as he had no such right, and could transmit 
none such to his assignee. There was no 
possibility of his having an enjoyable interest 
until all the partnership debts were paid. 
His liability in solido, covering all the prop- 
erty he might derive from any source other 
than the pai*tnership, prevented this. In this 
case the records disclose the fact that the finn 
debts so far overbalance all the assets, joint 
and several, that there is no human probability 
of any one standing in John McLean's place 
ever being equitably entitled to a dollar from 
the separate estate of J. P. McLean. He on- 
ly, under the most favorable circumstances, 
had a contingent equitable claim; but never 
had and most probablj' never could have any 
equitable right to the realization of this debt 
which he could transmit to his assignee either 
for his own benefit or that of the joint credit- 
ors of the firm. The separate creditors have 
the separate estates of the debtors and the 
residuum of the separate debtoi-s' estate in 
the joint fund after the firm or joint credit- 
ors are all paid. The partnership creditors 
have primarily the joint fund or property of 
tlie finn to come upon, and afterwards all 
the separate estates of the separate partners, 
after all the separate creditoi-s are fully satis- 
fied. A bankrupt ci'editor of his bankrupt co- 
partner has the residuum of the estate, separ- 
ate and joint, belonging to the latter after 
all the separate creditors of the debtor bank- 
rupt and the joint debts of the firm are fully 
satisfied. The fii"st two classes of creditors 
have a present priority of right to come im- 
mediately on the funds appropriated for them, 
viz., the sepai-ate and joint estates. But the 
third class, viz., the bankrupt creditor part- 
nei's of tlieir bankiiipt debtor copartnei"s, 
have no such right; indeed have no fund what- 
ever to come upon until all the partnership 
debts are first paid. To hold otherwise would 
be to ignore the well-settled rule that the 
rights of the creditoi-s must be worked out 
through the medium of the partners. 

The next question for consideration is: Is 
this mode of the distribution of the assets of 
an insolvent partnership, and of insolvent 
partners, altered by the provisions of the 
bankrupt law? for if it is, we must be guided 
implicitly by them, regardless of the settled 
rule which courts of equity in this country, 
and lately in England, have adopted. The 
act of congress having reference to this point 



is in these words (section 5121, Rev. St.): 
"The assignee shall be chosen by the credit- 
ors of the company. He shall keep separate 
accounts of the joint stock or property of the 
copartnership, and of the separate estate of 
each member thereof; and after deducting, 
out of the whole amount received by the 
assignee, the whole of the expenses and dis- 
bursements, the net proceeds of the joint 
stock shall be appropriated to pay the credit- 
ors of the copartnership, and the net proceeds 
of the separate estate of each partner shall 
be appropi'iated to pay his separate creditors. 
If there is any balance of the separate estate 
of any partner after the payment of his sep- 
arate debts, such balance shall be added to 
the joint stock for the payment of the joint 
creditors. And if there is any balance of the 
joint stock after payment of the joint debts, 
such balance shall be appropriated to and 
divided among the separate estates of the 
several partners according to their respective 
right and interest therein, and as it would 
have been if the partnership had been dis- 
solved without any bankruptcy; and the sum 
so appropriated to the separate estate of 
each partner shall be applied to the payment 
of his separate debts." The bankrupt law of 
1841 [5 Stat. 440] has precisely this mode of 
distribution. Judge Nixon, U. S. district 
judge for the New Jersey district, in Re 
Melick [Case No. 9,399], has given his view 
of the meaning of this provision, both in the 
bankrupt law of ISil and the present act. 
He says, "That section" (the 3Gth) "was first 
introduced into the bankrupt act of 1841, and 
in its main features embodied no new law, 
but was only declaratory of the equitable 
principles which the courts had adopted in 
the distribution of the bankrupt's assets. It 
was, nevertheless, proper and useful in this 
respect that it put to rest the long-mooted 
and much-discussed question of the power 
of the banki'upt court in administering the 
bankrupt's estate, to make orders for the 
marshalling of assets and the payment of 
partnership debts with partnership funds and 
separate debts with separate funds, without 
the intervention of proceedings by bill in 
equity." In Re Lane [Case No. 8,044], Judge 
Lowell says: "The first question is, whether 
the joint creditors of the firm can have re- 
course to the separate estate for money 
drawn out by him while the firm was solvent 
with the assent of his co-partners." "The 
general rule in bankruptcy is, that there can 
be no proof between the joint and separate 
estates of partners unless there is a surplus 
of the joint estate to be divided. This rule 
was adopted, partly as being on the whole 
equitable, on the supposition that the joint 
creditors had given credit to the joint estate, 
and the separate creditors to the separate 
estates respectively; and paitly, I appre- 
hend, upon the consideration that there is 
no such thing as a debt between partners or 
between a partner and his firm in respect to 
partnership matters, excepting upon a wind- 
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ing up of all the affairs. And it was found 
to be very expensive and inconvenient to go 
into a general accounting in "banki-uptcy, and 
it was tliougUt more expedient as well as 
more just to take the estates as the parties 
left them." So that in this ease the precise 
point is made and decided that the joint 
creditors cannot prove the debt of the credit- 
or banlcrupt partner as against his debtor 
bankrupt copartner. He denies that it is a 
debt of such character as to be provable un- 
der the bankrupt act, much less such a one 
as to let in the joint creditors through an 
equity in the creditor ^ bankrupt partner 
against his copartner, upon the separate 
fund. This same point has been decided 
under the insolvent law of Massachusetts by 
the supreme court of that state in 10 Oush. 
592. As before observed, that law, as re- 
gards the distribution of the insolvent's es- 
tate, holds the precise language of our bank- 
rupt act, with the exception of using the 
word "company" for the word "paiiaiership." 
The counsel for the petitioner tried to 
break the force of this decision by saying 
that equitable claims could not be proven 
under the insolvent law of Massachusetts. 
But the court did not place their decision on 
any such ground, nor indeed did they allude 
to such an idea. On pages 597 and 598 they 
say: "Our statute on this subject must be 
our guide; and whether in accordance with 
the views of Lord Hardwicke, in favor of 
joint creditors being admitted tb share in the 
distribution of the separate estate, or of 
Lord Tburlow, who held the contrary view, 
it is equally the law to be administered here." 
"The statute under which these proceedings 
in insolvency were instituted, and by virtue 
of which the assignees hold these assets, has 
declared that, in cases where proceedings are 
thus instituted against a copartnership, all 
the estate of the partnership and all the 
separate estate of the individual partner shall 
be passed into the hands of the assignees, 
that the avails thereof shall toe kept distinct, 
and, 'that the net proceeds of the joint stock 
shall be appropriated to pay the creditors of 
the company, and the net proceeds of the 
separate estate of each partner shall be ap- 
propriated to pay his separate creditors; and 
if there shall be any balance of the separate 
estate of any partner after the payment of 
his sepai-ate debts, such balance shall be 
added to the joint stock for the payment of 
joint creditors; and if there shall be any 
balance of the joint stock, after the payment 
of the joint debts, such balance shall be di- 
vided and appropriated to and among the 
separate estates of the several partners/ " 
St. 1838, c. 163, § 21. In this case the court 
would not permit the claim to be proven as 
against the separate estate. There was no 
absolute refusal of the proof of the claim. 
Now, unless there is something more in our 
bankrupt act to give these joint creditors a 
right to go upon the separate estate of the 
said John P. McLean than has already been 



noticed, I would consider the above-cited case 
conclusive. 

The counsel for the petitioner, however, claim 
that they have the right to prove an equi- 
table claim held by the firm against one of the 
copartners, and if they have a right to prove, 
then they have a right to prove against the 
sepai*ate estate and come in pari passxi with 
the separate creditors. Judge Lowell has 
deniea the right to prove at all. He says it 
is not the kind of a debt provable in bank- 
ruptcy. But admitting it can be proven, does 
it follow that it must he paid pari passu out 
of the separate estate, with all the separate 
creditors? The supreme court of Massachu- 
setts did not refuse to have the claim prov- 
en, but denied the right to let it in on tlie 
separate fund until all the separate credi- 
tor's were paid. Li section M of the bank- 
rupt act, "all rights in equity" of the bank- 
rupt descend to the assignee. In section 19 
it is enacted that "all debts due and pay- 
able from the bankrupt, at the time of the 
adjudication of bankruptcy," may be proved 
against the estate of the bankrupt. In the 
1st section there is this language: "And the 
jurisdiction hereby conferred shall extend to 
all cases and controversies arising between 
the bankxTipt and any creditor or creditors 
who shall claim any debt or demand under 
the banliruptcy; to the collection of all the 
assets of the banki-upt; to the ascertainment 
and liquidation of all the liens and other 
specific claims thereon; to the adjustment of 
the various priorities and conflicting inter- 
ests of all the parties, and to the mai-shalling 
and disposition of the different funds and 
assets so as to secure the rights of all par- 
ties, and due disposition of the assets among 
all the creditors; and to all acts, matters, and 
things, to be done under and in virtue of the 
bankruptcy, until the final distribution and 
settlement of tlie estate of the bankrupt and 
the close of the proceedings in bankruptcy." 
In the 36th section ai*e these words: "And 
all the creditoi-s of the company and the 
separate creditors of each partner shall be al- 
lowed to prove their separate debts." 

These are the chief, if not all the provisions 
of the act from which is derived the con- 
clusion that the court is bound by its proper 
consti'uction to allow the claim to be proven, 
and the assignee to come upon the separate 
estate for the benefit of the joint creditors. 
This act and its supplements mvist be con- 
stinied, if possible, so that it shall be consist- 
ent with itself, and so that all its parts shall 
cohere and be made efficacious. I am not 
l^repared to go to the length Judge Lowell 
has gone, in denying the proof of this claim; 
but I am very clear in forbidding the as- 
signee, after proof is made, to touch the sep- 
arate estate of John P. McLean until all his 
separate creditors have been paid. It is ad- 
mitted that the firm can be the separate credi- 
tor of John P. McLean (or more exactly that 
the firm stands as a trustee of the creditor 
banki-upt debtor, for the firm can have no 
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ultimate enjoyment or usufruct, indeed is in- 
capable in its nature of having it, but only 
stands as a medium for accounting between 
the partners. Nevertheless as a legal entity 
it is treated as creditor and debtor to the 
partners individually). There was then an 
equitable claim the firm had against John P. 
McLean for money advanced by John Mc- 
Lean to the firm, over and above the amount 
he was called on to contribute as his share 
of the partnership fundh. Judge Lowell, in 
Re Blandin [Case No. 1,527], says: "The 19th 
section of our statute makes provable aU 
debts and liabilities, in language broad 
enough certainly to cover such as a trustee 
owes to his cestui que trust or a partner to 
his copartner," so that we can hardly sup- 
pose he meant later, in Re Lane [Id. S,0M3. 
altogether to deny the right to prove the 
debt, but rather the right to the assignee to 
come in on the sepai'ate fund for the benefit 
of the joint a*editors. I do not see how, 
without violating the express language of the 
19th section of the bankrupt act, I can refuse 
to allow the claim to be proven. There are 
other reasons why the claim should be prov- 
en, conspicuous among which axe these: 1. 
It is not beyond the contemplation of law, 
however improbable, that ftmds may not 
come to the hands of the assignee with which 
he could pay, in part or in whole, John P. 
McLean's indebtedness to the firm. Suppose 
after the bankruptcy the real estate or other 
property of the partnership had so risen in 
value as to be more than sufiicient to pay 
off all the firm debts. Then the assignee, I ap- 
prehend, could let in himself as the assignee 
of the firm, pari passu with the separate 
creditors of John P. McLean on his separate 
estate. So that, to meet all possible con- 
tingencies, it is necessary to have the proof 
made in order that the estate should be prop- 
erly distributed, for the assignee can pay no 
debt unless it is first proven. And the case 
might in contemplation of law arise when he 
had the funds in his possession, and the 
knowledge that there was a just and equit- 
able claim by one partner or another, and 
demand the power to pay it. 2. John P. Mc- 
Lean, if his conduct is not impeached by 
fraud or other impropriety, which stands in 
the way of his discharge, is entitled to a 
cei'tificate of discharge in bankruptcy, if it 
should be that this debt is not provable, then 
he is not free from his liability therefor, for 
it is only from such debts that his certificate 
discharges him. He should be entitled to 
discharge from this separate debt as well as 
from any other separate debt And as one 
of the prominent features and intentions of 
the law is to give complete relief in the ab- 
sence of fraud, it would fail of its purpose 
if he was decreed a discharge as respects this 
debt. 

I have no hesitation in allowing the debt 
to be proven. I am however equally clear 
that the debt should not be proven against 
the separate estate, for the following rea- 



sons: 1. There is no reason to suppose that 
congress intended to alter the mode of dis- 
tribution of the insolvent's estate as recog- 
nized by the later cases in England and the 
United States. On the contrary it is fair to 
infer that it meant to adopt and enact those 
decisions as the law of the land. 2. Any 
other constiniction would not permit this act 
as a whole to stand and give effect and 
operation to all its parts. 3. The act plainly 
commands that separate funds shaU be ap- 
propriated to separate classes of creditors, 
who have a priority therein, which shall not 
be encroached upon until the preferred credi- 
tors are fully satisfied. Now it is asked that 
the assignee be permitted to take funds pro- 
hibited to one class until the other is fully 
satisfied, and appropriate them pari passu to 
both classes. The proving of this claim then 
with this result attached would be a mere 
device to accomplish a forbidden purpose, 
and as such should not be permitted. No ap. 
plication of the assignee to prove a partner's 
debt against his bankrupt copartner can de- 
prive these joint creditors seeking their pro 
rata divisions of their character as joint 
creditors. They cannot be remitted to the 
character of separate creditoi-s by and 
through the medixun of an equity as John 
McLean, for he had, as before said, no equity 
to transmit imtil all the debts of the finu 
were paid. Such then being their character 
as joint creditors, there is no mode of escape 
from the conclusion that they cannot come on 
the separate estate pari passu with the separ- 
ate creditors. 4. On this construction all tlio 
equities of the creditors are preserved; the 
joint creditors have theii* fund to go on, the 
separate theirs, and the creditor bankrupt ,( if 
his debtor copartner his, should all the joint 
debts first be fully satisfied; but until then 
he cannot possess a quality, character, or 
]nerit which will change the' character of the 
joint creditors to that of separate creditors, 
and enable them to come into the present 
possession of a fund which, as the record at 
present discloses, John McLean never could 
have touched. 

Let an order be entered admitting the proof 
of the claim of the firm of John McLean &, 
Son against John P. McLean, but restraining 
the assignee from applying any portion of 
the separate estate of John P. ilcLean until 
all his separate creditors are fully satisfied. 

[See Case No. 2,378.] 
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McLean et al. v. BROWN et al. 

[4 N. B. R. 585 (Quarto, 188).] i 

District Court, E. D. Missouri. 1871. 

BaNKUDPTCT — NOSFATMEST OF COMMERCIAL PA- 

PEK— ScsPENSio>r Contemplated by Latv. 

The non-payment of a single piece of com- 
mei'cial paper is not an act of bankruptcy in itself. 

1 [Reprinted by permission.] 
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for the reason that there may be a defense to it; 
but where such suspension is chronic, or there 
is an inability to meet and pay checks and notes 
as they mature, then that is such a suspension as 
the law contemplates, and even though there may 
be but a single piece of paper and fourteen days 
past due, the maker may be adjudged bankrupt. 
[Approved in Re Hercules Mut. Life Assur, 

Soc, Case No. 6,402. Cited in Re Hadley, 

H. 5,894.] 

This was a petition by creditors to have the 
defendants [Brown, Weber & Co.] adjudged 
banlcrupts, alleging that they bad suspended 
payment of their commercial paper and had 
not resumed within fourteen days. Upon this 
suspension issue was talcen. At the trial a 
check of the defendants given in payment 
of rent of the store they occupied in their 
business, and which had remained unpaid for 
more than fourteen days, was presented in 
e evidence. It was also shown that they had 
been embarrassed for some time before the 
filing of the petition; that they drew checks 
without ftmds in bank to meet them, draw- 
ing checks upon one bank and depositing 
them in another so as to gain the time of a 
day in their passage through the clearing- 
house, and also drawing Mting bills, upon 
whicn they raised money. The baukrupts 
alleged that they bad arranged for the delay 
of the paper overdue, and that they had not 
suspended payment; and that they were not 
insolvent and could have paid their debts as 
they matured, but for the filing of the peti- 
tion, which had destroyed their credit and 
pi'evented them from fulfilling their obliga- 
tions. 

TREAT, District Judge. This case differs 
in its elements from any that have come be- 
fore me, but the views esgpressed in previous 
opinions still remain unmodified. The sus- 
pension referred to in the bankrupt act [of 
1S67 (14 Stat 517)] is a general suspension of 
commercial paper, not the mere non-payment 
of a single note or bill which the debtor re- 
fuses to pay because he denies Ms liability, 
or does not pay for the reason that he has, as 
he supposes, arranged for an extension or de- 
lay of payment The court upon an applica- 
tion of this Mnd, will not sit to try the valid- 
ity of the reasons for the non-payment of 
the note or bill; it is not a court for the 
mere collection of debts, and each case must 
be considered by itself in connection with 
the eirciunstances surrounding it This firm 
may possibly be solvent and able from its 
assets to meet all demands if it can get in- 
dulgence. It may happen to any man in 
business to find himself in a condition in 
which he cannot realize his assets in time to 
meet his obligations as they mature, and he 
may need a short indulgence to enable him 
to collect what is due him; but in this case 
the difficulty had become chronic, and the 
firm could not meet their paper in the ordi- 
nary course of Ijusiness, and in that sense 
they may be considered as being insolvent 
It had become a system with them in the 



course of which checks are dra^vn and re- 
drawn, post-dated, laid over; notes met by 
checks without funds, trusting to funds to 
be received thereafter. This had become a 
habit They would draw checks and after- 
wards order their bankers to pay some and 
throw out others, and then excuse themselves 
for the return of those dishonored, or try to 
make some arrangement with the holders 
thereof for delay. Although, therefore, but 
a single eheelc is shown to have laid over un- 
paid for fom'teen days, they may be really 
considered as having suspended payment 
generally. The non-payment of one piece 
of paper is not of itself a suspension, for 
there may be good reason for it; the party 
may have had a defense against it, or he 
may have arranged for delay of payment; 
but when he fails to pay for want of means, 
and continues unable to pay, he has suspend- 
ed within the meaning of the act and may 
be adjudged bankrupt. Let the judgment 
be entered for the a-editor. 



McLEAN V. OHIOAGO, ETC., RY. GO. See 
Oases Nos. 8,892 and 8,893. 
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McLEAN V. HAMILTON COUNTY. 

[4 Wkly. Law Gaz. 1.] 

Circuit Court S. D. Ohio. June Term, 1859. 

Parties— County Commissioners— Right to Sue 

AND BE BDED— DEKIVED FKOM StATE STATUTE — 

Pedeual Courts— Pbactice — Power to Regu- 
late — Construction of State Laws. 

1. By the provisions of the act to establish a 
board of county commissioners, passed March 12, 
1853, and the act April 20, 1852, the county com- 
missioners of Hamilton coimty are authorized not 
only to make contracts in regard to public build- 
ings and other matters, but to sue and he sued 
in all matters which involve the exercise of their 
powers. 

2. In both eases the right to sue and the lia- 
bility to be sued arises from the law of the state; 
and this, under the 34th section of the act 1789 
[1 Stat, 92], constitutes a "rule of decision" for 
the courts of the United States. The citizenship 
of the plaintiffs must be shown in states other 
than Ohio, and this gives jurisdiction. 

3. The suit must he brought within the state; 
but this arises from the local character of lie 
commissioners who are sued, and not from any 
expressed or inferable intention to prohibit suit 
being brought in the, circuit court of the United 
States. 

4. No state has the power to regulate the prac- 
tice of the circuit court yet even this is frequent- 
ly done by an act of congress, adopting the state 
practice, or by the rules of the court. 

5. A circuit court of the United States, while 
sitting in a state, "is a court of judicature within 
it" It administers the laws of the state and is 
bound by thdr provisions, the same as the local 
tribunals. 

6. The .position is unsustainable, that no suit 
can he maintained in this court against a legal 
association of individuals, within a state, who 
do not possess in every respect the technical 
qualities of a corporation. 
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[This was a suit by Washington McLean 
against the commissioners of Hamilton coun- 
ty, Ohio. Heard on demurrer to the billj 

Geo. E. Pugh, S. Matthews, and N. G. Mc- 
Lean, for plaintiff. 

H. Stanhen-y, E. A. Ferguson, and T. M. 
Key, for defendants. 

McLEAN, Circuit Justice. It is alleged 
there is no jurisdiction in this case, as the 
defendants do not constitute, technically, a 
corporation. There is, at least, novelty in 
this position. The constitution provides that 
the judicial power of the United States shall 
extend to controversies between citizens of 
different states, and it is argued that per- 
sons, however associated under the authority 
of law, unless they are legally corpoi-atoi^, 
can have no standing in the federal courts. 
Having, in part, the functions of a coi-pora- 
tion, so as to enable it to make contracts, to 
sue, and be sued, yet, if it fail in any part 
of its ideal creation, it is something less than 
a corporation, and can not sue or be sued in 
the courts of the United States. Is this posi- 
tion sustainable? As the right of the plain- 
tiff to sue is unquestionable, he being a citi- 
zen of the state of Kentucky, we must look 
to the laws of Ohio to asceitain the rights 
and liabilities of the defendants. " The sev- 
enth section of an act to establish a board of 
county commissioners passed March 12th, 
1853, provides that the board of commis- 
sioners in the several counties of this state 
shall be capable of suing and being sued, 
pleading and being impleaded, in any court 
of judicature within this state; and by the 
act of April 20th, 1852, the board of commis- 
sioners of Hamilton and Cuyahoga counties, 
and tlieir successors in office, were author- 
ized to erect buildings provided for by law, 
either by contract or otherwise, as they 
might think the public interest might require; 
and by the second section of that act, the 
county commissioners may, at their discre- 
tion, require all persons sentenced to hard 
labor to be employed in the erection of coun- 
tj- buildings, within the limits of the proper 
county. 

The provisions of acts above cited, and oth- 
ers of the same class, authorize the countj' 
commissioners not only to make contracts in 
regard to public buildings and other matters, 
but to sue and be sued in aU matters which 
involve the exercise of their powers. But it 
is objected that "this board is not a corpora- 
tion, is not, in law, a person natural or arti- 
ficial, and, therefore, not in any sense a citi- 
zen liable to federal jurisdiction." If the 
commissioners of a county, by their organiza- 
tion, lose their character of citizens, without 
acquiring that of corporatoi-s, in the opinion 
of the counsel, they can only be denominated 
as a quasi corporation. The former deci- 
sions of the supreme court, which required 
all the membei-s of a corpoi-ation to be citi- 
zens of the state in which the suit was 



brought, practically witlidrew from the fed- 
eral tribunals almost all the gi-eat questions 
which arose on the construction of corporate 
powers, and denied, to a large portion of our 
citizens, all redress in the supreme court. 
This was seen and felt, at an early period, 
by the distinguished members of that court. 
And the reason on which this was done— 
the citizenship of the stockholders— was not 
satisfactory to Marshall or his associates; 
but they hesitated for some years to change 
the rule of decision. At length the rule was 
so modified as to make the situs of the coi-po- 
ration the place where jurisdiction should be 
exercised. This secured the full representa- 
tion of all the coiTporate rights of the body, 
without reference to the citizenship of the 
particular stockholders. The concentrated 
interest of the body, existed where the busi- 
ness was done, and the agency which carried * 
it on represented the stockholders, and was 
responsible for its management This, in 
reason and law, was the body corporate 
which exercised the power, and was answer- 
able to all concerned. The position is un- 
sustainable that no suit can be maintained in 
this coui-t against a legal association of indi- 
viduals within a state, who do not possess, 
in every respect, the technical qualities of a 
corporation. But this will be hereafter con- 
sidered. It is assumed that if the board of 
commissioners were a corporation, it is not 
amenable to the federal jurisdiction, because 
it is so constituted that it can only be sued 
in our domestic tribunals. And this, it is 
said, was clearly within the power of the 
state legislature. And it is said that the sev- 
enth section above cited, "that the board of 
commissioners in the several counties of this 
state shall be capable of sueing and being 
sued, pleading and being impleaded in any 
court of judicature, within this- state," is "un- 
doubtedly a limit to the right and liability 
of suit." With great respect it is suggested 
that the words as to sueing "in any court of 
judicature within this state" do not import 
a denial of jurisdiction to the circuit court of 
the United States. The state of Ohio, like 
all other states, legislates over its domestic 
concerns. Its laws have no binding force 
beyond the limits of the state. They are 
adapted in the terms used to its local policy 
and organization. A circuit coui-t of the 
United States, while sitting in a state, "is a 
court of judicature within it." it adminis- 
tei"s the laws of the state, and is bound by 
their provisions, the same as the local tri- 
bunals. The jurisdiction of the circuit court 
is derived from the constitution and the acts 
of congress. And although no state has 
power to regulate the practice of the circuit 
court, yet even this is frequently done by an 
act of congress, adopting the state practice 
or by the rules of the court. 

It is admitted that there are many pro- 
visions in the acts i-egulating the powers and 
duties of the county commissioners whicli 
are merely local, and refer to county admin- 
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istiutions. But there are others of a differ- 
ent chai'aeter, which relate to* large contracts 
for the construction of public buildings and 
other matters, in which a general interest is 
felt And it is the policy of the county to 
encourage a competition which shall reduce 
the public expenditure in this respect, to the 
smallest practical amount. For wise pur- 
poses, the powers of the commissioners are 
ample to enter into contracts of any amount, 
which shall be necessary to secure the ob- 
jects expressed. The suit must be brought 
within the state, but this arises from the 
local character of the commissioners who 
are sued, and not from any expressed or 
inferable intention to prohibit suit being 
brought in the circuit court of the United 
States. Had such an intention been express- 
ed by the legislature of the state, it could 
not have been can-led into effect. The act 
of congress and the constitution secure to 
citizens of other states and of foreign coun- 
tries the right to sue in the federal com-ts; 
and no power of a state can be so exercised 
as to defeat this right. If a state could so 
construct its own tribunals as to deny the 
right of suit to citizens of other states and 
foreign countries, it could at pleasure repu- 
diate the federal powers." This has been at- 
tempted to be done by more than one state. 
By the first section of the act (February 27, 
1846; Swan, St p. 706) it is provided: '-That 
■ any company or association of persons, form- 
ed for the purpose of carrying on any trade 
or business or for the purpose of holding 
any species of property within the state of 
Ohio, and not incorporated as such, may sue 
or be sued, in any of the couiis in this state, 
by such usual or ordinary name as such com- 
j)any, partnership or association may have 
assumed to itself or be known by; and it 
shall not be necessary in such cases to set 
forth in the process and pleadings, or to 
prove at the trial, the names of the persons 
composing such company." Can any one 
doubt that a suit may be maintained against 
such an association imder this law, and can 
it be supposed that the words, "suit may be 
brought in any of the com-ts of this state," 
are a limitation on the right to sue by any 
one living out of the state? It is of no im- 
poi-tance whether the suit brought be against 
a corporation, technically so called, or an 
aggregate body made liable to be sued by a 
law of the state. The jurisdiction in the 
federal courts is imquestionable in either 
case. 

The tliirty-foui'th section of the judiciary 
act of 1789 declares that "the laws of the 
several states, except where the constitution, 
treaties, or statutes of the United States 
shall otherwise require or provide, shall be 
regarded as rules of decision in trials at 
common law in the courts of the United 
States in cas^ where they apply." It is ad- 
mitted that this section has no application 
to the process of the courts of the United 
States. Can anything be more explicit than 



the provision of the above section? It is 
not a practice act, but a rule of decision; 
and it applies as well to the association au- 
thorized to sue and be sued, by the act of 
1846, above cited, as to the act establishing 
the board of county commissioners, and au- 
thorizing them to make contracts and to sue 
and be sued. In both cases the right to sue 
and the liabihly to be sued arises from the 
law of the state; and this constitutes a rule 
of decision for the courts of the United 
States. The citizenship of the plaintiffs must 
be shown in the states other than Ohio, and 
this gives jurisdiction. In Massingill v. 
Downs, 7 How. [48 U. S.] 767, 768, the court, 
in reference to the above section, say: "No 
statute is of more frequent application in 
the federal courts; and it has often been 
held that the settled construction of a state 
statute by its supreme coui*t is considered 
as a part of the statute; and the statute as 
thus expoimded is regarded as a rule of de- 
cision in the courts of the United States, 
where it applies— of this chax-acter is a stat- 
utoiy lien." In Wayman v. Southard, 10 
Wheat [23 U. S.] 25, speaking of the thirty- 
fourth section, Chief Justice Marshall says: 
"This section has never, so far as I recol- 
lected, received a construction in this court; 
but it has, we believe, been genei-ally consid- 
ered as furnishing a rule to guide the court 
in the formation of its judgment, not for 
canying that judgment into execution. It is 
a rule of decision, and the proceedings after 
judgment are merely ministerial." And in 
Clark V. Smith, 13 Pet [38 U. S.] 203. the 
coui-t says: "The state legislatures certainly 
have no authority to prescribe the forms 
and modes of proceeding in the courts of the 
United States; but, having ci-eated a right, 
and at the same time prescribed the remedy 
to enforce it, if the remedy prescribed is 
substantially consistent with the ordinaiy 
modes of proceeding on the chancery side of 
the federal courts, no reason exists why it 
should not be pursued in the same form as 
in the state com-ts." The same principle is 
in Widiliff v. Owings, 17 How. [58 U. S.] 44. 
Language could not be more explicit than 
that used in this act to give power to the 
defendants to make contracts, to sue, and a 
liability to be sued. This is the law of the 
state; and under the thirty-fomi;h section 
of the act of 1789, "it is a rule of decision 
for this court," and binding on the pai-ties 
in this case. The right to sue by the plain- 
tiff having attached to him as a citizen of 
Kentucky, there is no power in the state to 
defeat it It is secured by the act of con- 
gress and the constitution. The defendants 
are citizens of the state, and the capacity 
to siie and be sued does not divest them of 
that character. 

It is suggested that tliis is a claim for un- 
liquidated damages, and that no suit can 
be brought on it until it be presented to the 
commissioners for allowance, and shall be 
rejected by them. The answer to this is 
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that it is a contract whicli was abandoned 
by the defendants. There is no pretense 
that there was a performance on their part, 
and the plaintiff could only seek by action 
a reparation in damages. Under the circum- 
stances, therefore, it was not a ease for ad- 
justment as contemplated by the act. The 
case cf Ijyell t. Lapeer Co. [Case Xo. S.CJiS], 
involved an open account which should have 
been presented for adjustment. But the con- 
tract before us was not an account, but an 
entire contract, which had been repudiated 
by the defendants, and on which no ac- 
count could be made out. Under the cir- 
cumstances, nothing could have been done 
by the plaintiff but an offer to compromise, 
which he was not bound to propose. 

Finally, the defendants insist, that the con- 
tract sought to be inforced is one which this 
board had no power to make. This objection 
follows, in order of time, the one made, that 
the claim under the law was not presented 
to the defendants for an allowance. But if 
it shall appear that the defendants had no 
power to make the contract declared on, no 
fm-ther answer will be required. 
The Contract. 

"The undersigned, Washington McLean of 
the one part, and the commissioners of Ham- 
ilton county of the other part, hereby agree: 
(1) That the said commissioners of Hamil- 
ton county shall have permission to enter 
upon, and take possession of, land belonging 
to said McLean, lying in the valley of Deer 
creek, east of the southern end of the south 
approach of the Dayton Short-Line Railroad, 
and to quarry out of the same all the lime- 
stone therein. (2) In consideration whereof, 
the said commissioners agree to finish the 
said quarrying within the space of five years 
from this date, and at the end of that period, 
or sooner, if the quarrying shall be sooner 
done, to surrender possession of the said 
tract of land to the said McLean; and also 
agree within the time aforesaid, to grade 
the said land and level down the same, ac- 
cording to a plat of the said ground made 
by Gilbert, the surveyor, so that the same 
when graded, cut down and leveled, shall 
conform to the levels as indicated on the 
same plat." Oct. 31, 1853. 

It is said that the gist of this suit is to re- 
cover damages for the non-performance of 
work by the defendants on the property of 
the plaintiffs; that he claims to have made 
such a conti'act with the defendants; that 
thereby the public has become bound to im- 
prove his land. And we agree with the de- 
fendants' counsel that this proposition, as 
stated, does not make a very favoi-able first 
impx-ession. I have just read the contract. 
It is concise, and contains few, if any, sur- 
plus words. The locality of the stone-quarry 
is described, and it is agreed between the 
pai*ties that the commissioners shall have 
permission to enter upon and take posses- 
sion of land belonging to the plaintiff, and 
to quarry out of the same all the limestone [ 



therein. In consideration whereof the de- 
fendants agree to finish the quaiTying in 
fire years, or sooner, if the quariying be 
done, and also to grade the land and level 
down the same according to the plat of Gil- 
bert, the surveyor, so as to conform to the 
plat. Not knowing the circumstances under 
which this contract was made, I can see 
nothing on its face to impeach its fairness. 
In the first place, it is an entire contract. 
The property, it appears, belongs to the 
plaintiff. And the defendants agreed to 
quarry all the limestone in the land, and to 
level the ground as required by the plat of 
Gilbert. No one can fail to see the intent 
of the parties to this contract. I have rarely 
seen an agreement more concise, or in which 
more perspicuous terms were used. The 
stone was to be removed fi*om the ground, 
and the land leveled, according to Gilbert's 
map. This comprises the whole conti-act. 
Under the second section of the act of 1852, 
the commissioners had power to employ 
convicts in the erection of county buildings, 
or other public works within the county. 
This appears to me to be a very proper em- 
ployment for such persons. And in the first 
section of the same act the commissioners 
of Hamilton and Cuyahoga counties, and 
their successors in oflBLce, are empowered, in 
the erection of public buildings, as hereto- 
fore by any law provided for, to proceed 
with the same, either by contract or other- 
wise, as in their opinion the public interest 
may require. Here is a wide discretion al- 
lowed to the commissioners in the discharge 
of their important duties. The court certaiuly 
will not presimie against an exercise of 
power by the defendants contraiy to their 
own contract, in the face of the law of 1852, 
which authoiized them to proceed in the er- 
ection of public buildings or other works, 
either "by contract or otherwise." Having 
under their control convict or other labor, 
and being in want of stone for the public 
buildings or other public works, it may be 
supposed that the commissioners deemed it 
expedient in the exercise of their discretion 
to rent a stone-quarry on the terms stated in 
the contract. The object of the contract 
was to procure stone, and as a consideration 
for this the defendants agreed to level the 
ground. No one can be misled in regai-d to 
such a contract, especially when it may be 
supposed convict labor was employed by the 
commissioners under the authority of law. 

In conclusion I would remark that it never 
has been decided in the courts of Ohio that a 
suit may not be sustained against the coun- 
ty commissioners; on the contrary, through- 
out the reports of the state, there are numer- 
ous instances in which suits have been sus- 
tained, and in many of them the commis- 
sioners have been considered as a corpora- 
tion. Reynolds v. Commissioners of Stark 
Co., 5 Ohio, 205-207; Williams v. First Pres- 
byterian Soc, 1 Ohio St. 510; Carey v. Com- 
missioners of Montgomery Co., 19 Ohio, 245. 
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Harding v. Trustees of Kew Haven Tp., 3 
Ohio, 227, 228. 230, held trustees of town- 
ship were a eoi-poration. Commissioners of 
Brown Co, v. Butt, 2 Ohio, 353, 355; Com- 
missioners of Gallia Co. v. Holcomb, 7 Ohio, 
232j State v. Piatt, 15- Ohio, 23, 24; County 
Gom'rs of Lucas Co. v. Hunt, 5 Ohio St. 488; 
Boalt V. Commissioners of Williams, Defi- 
ance and Paulding Counties, 18 Ohio, 13; 
Commissioners of Hamilton Co. v. Slighels, 7 
Ohio St. 109; Palmer v. Cuyahoga Co. [Case 
No. 10,6881; Cook v. Hamilton Co. [Id. 3,- 
157]; Same Case [Id. 3,158]; Lyell v. Lapeer 
Co. [Id. 8,618]. 

The incidents of a corporation, Blaekstone 
says, are five: 1. Perpetual succession. 2. 
To sue and be sued, implead and be implead- 
ed, grant or receive, by its corporate name. 
3. To purchase lands and hold them. 4. To 
have a common seal. 5. To make by-laws. 
The second and third incidents are conse- 
quential to the fii-st,— that of pei*petual suc- 
cession. The board of commissioners have 
this under the law. The power to have 
and use a common seal need not be given 
in express terms. In fact, the incidents of 
a coi-poration result, as has been held, for 
pei-petual succession. So that it would seem, 
if the technical qualities of a corporation be 
applied to the defendants, the suit against 
them is maintainable. The demurrer is over- 
ruled. 
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McLEAN V. IHMSEN. 

[The case reported under above title in 1 West- 
Law J. 189, is the same as Case No. 8,883.] 



Case l^o. 8,883. 

McLEAN V. JOHNSON et al. 

[3 lileLean, 202; i 1 West. Law J. 189.] 

Circuit Court, D. Oliio. July Term, 1843. 

BaNKRUPTCT— ISSOLVENOT— ASSIGNMEST — FrAUD 

— What Assignee Takes— Bistbibution. 

1. An assignment of all the property of a firm, 
in contemplation of a state of insolvency, is a 
fraud against the bankrupt act [of 1841 (5 Stat. 
440)]. 

[Cited in Perry v. Langley, Case No. 11,006; 
Globe Ins. Co. v. Cleveland Ins. Co., Id. 5,- 
486.] 

2. Such transfer, within two months preceding 
the application for relief, is, of itself, strong 
ground of fraud. 

3. If one of a firm apply for and obtain the 
benefit of the act, the firm being insolvent, the as- 
signee takes all the effects of the firm. 

[Cited in Amsinck v. Bean, 22 Wall. (89 TJ. S.) 
402.] 

4. Relief having been given to the bank- 
rupt, the property must be brought into the bank- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



rupt court, that distribution be made as the law 
requires. As at present situated, the bankrupt 
court has no control over the property. 

In bankruptcy. 

Mr. McLean, for plaintiff. 
Mr. How, for defendants. 

OPINION OF THE COURT. This bill is 
filed by the plaintiff, as assignee of Aldrich, 
a bankrupt He filed his petition for the 
benefit of the bankrupt law, on the 17th of 
December, 1842; and on the 13th of JanuaiT 
ensuing he was dedared a bankrupt The 
facts agreed were, that the firm, consisting 
of Otis Aldrich, the above bankrupt, aaid Wil- 
liam L. Aldrich, were insolvent and bank- 
rupt at the time the petition was filed; that 
they had, on the 8th of December, 1842, as- 
signed all their property, of every kind, to 
Samuel B. Pierre and William G. Pierre; 
and that their agents have in their posses- 
sion , a large amount of property which be- 
longed to the late firm, consisting of goods, 
&c., amounting to about the sum of ten thou- 
sand dollars. The assignment was made in 
trust to sell the property, and distribute the 
proceeds, pro rata, among the creditors of 
the firm. Only nine days before the petition 
was filed, the assignment was executed. This, 
in itself, was an* act of bankruptcy— as it 
was done in contemplation of a state of in- 
solvency. The second section of the bank- 
ru^ act provides, "that all future payments, 
securities, conveyances, or transfers of prop- 
erty or agi-eements made or given hj any 
bankrupt in contemplation of bankruptcy," 
&e.; "and all other payments, securities, con- 
veyances, or transfers of property or agree- 
ments made or given by such bankrupt, in 
contemplation of bankruptcy, to any person 
or persons whatsoever, not being a bona fide 
creditor, or purchaser for a valuable consid- 
eration without notice, shall be deemed ut- 
terly void, and a fraud upon the act; and 
the assignee may claim the same," &c. The 
assignees were not creditors, and the fact 
that the assignment was made within two 
months preceding the application for relief, 
is, under the second section, if not in terms, 
impliedly fraudulent The fourteenth section 
of the act provides, that the application for 
relief by one partner, the firm being insol- 
vent, gives to the assignee the assets of the 
firm. 

On the part of the defendants, it is insisted 
that, under the assignment, the san3,e disposi- 
tion of the property will be made, as directed 
hy the bankrupt act; and that, as the assign- 
ment is not void, but only voidable, it can 
only be set aside by the creditors. That the 
creditors, or a greater part of them, are con- 
tent with the disposition of the property; 
and that, as a matter of policy, debtors and 
creditors should not only be permitted, but 
encoin:aged to settle their own affairs. Tiie 
bankrupt has asked and obtained relief imder 
the law, and he must submit to all the pro- 
visions of the act It is only upon the 
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ground that the assignment shall be declai'ed 
fraudulent, the property can be placed under 
the banknipt court. The assignee appointed 
by that court, in all his acts, is under the 
immediate directions of that court, and he 
has given ample security for the faithful ex- 
ecution of the trust. The assignees may not 
cariy out the trust, • and for any failure in 
this respect, the creditors or the banUi'upt 
would be obliged to ask the aid of a court 
of chancery. In this view it is important, 
and, indeed, indispensable that the property 
should be carried into the bankrupt court, 
that distribution of it may be made to the 
ci"editors of the firm, as the law requh'es. 

If the creditors have consented to the as- 
signment, why have they not executed re- 
leases to the fii'm? 

A decree will be entered, declaring the 
voluntary assignment void, and setting it 
aside. Where the assets have been changed 
by the assignees, the present plaintiff may 
receive the money or other proceeds in lieu 
thereof. 



Case ]Sro. 8,884. 

MoLEAN V. KLEIN. 

[3 Dill. 113.] 1 

Circuit Court, E. D. Missouri. 1875. 

BASKUUPTCY— LvyDLOKD'S LlEX— How OltEATED 

— Validity as Agaixst tde Assigsee in 
Bankruptcy of Lessee. o 

An express provision in a lease by which the 
lessee gives to the lessor a lien on specified per- 
sonal property used by the former upon the de- 
mised premises, when not in conflict with any 
statute, is valid against tlie lessee and his assignee 
ill bankruptcy, 

[Cited in Merrill v. Ressler, 37 Minn. 85, 33 
N. W. 117.] 

[Appeal from the district court of the 
United States for the Eastern district of 
Missouri.] 

X H. McLean is the assignee of the lessor 
of certain premises demised to the bank- 
rapt. The district court made an order al- 
lowing McLean's demand to the extent of 
•i^GGO as a secured claim against the estate 
of the bankrupt. From this order [Jacob 
Klein] the assignee in bankruptcy [of Byron 
A. Baldwin] appeals, and makes two ques- 
tions: 1st. That McLean is entitled to no 
lien whatever, and is to be i-anked as an un- 
secured creditor. 2d. If he is to be treated 
as a secured creditor, it should have been 
only to the extent of §500. The material 
facts are these: The lease to the banknipt 
was of a hotel, and reserved rent at the rate 
of $500 per month, payable monthly, and 
contained this provision for the security of 
the lessor: "It is further agreed by the les- 
see (the bankrupt), that all the furniture, 
crockery, cutlery, and glass by him owned 
and used in said hotel shall be subject to the 
payment of said rent reserved as aforesaid, 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



and all unpaid rent shall be construed to be 
a mortgage lien on the same after the same 
becomes due and payable." This lease was 
recorded long prior to the bankruptcy. The 
rent was paid to Januaiy 14th, 1874; on Feb- 
ruary 14th, 1874, there was one month's rent 
due (?500), which has never been paid. On 
the 28th of that month the lessee filed his pe- 
tition to be adjudged a bankrupt, and the 
rent, at the rate agreed upon, between Feb- 
ruary 14th and February 28th would be $100, 
making in all ?6C)0, the sum allowed by the 
district court The fui-niture, etc., has been 
sold by order of the court, and yielded more 
than sufficient to pay the amount of rent 
due. 

Jacob Klein, for assignee in bankruptcy 
(appellant). 
T. W, Stratton, for creditor. 

DILLON, Circuit Judge. The clause in the 
lease by which the lessee, in terms, gave to 
the lessor a lien upon the furniture, etc., in 
the hotel to secure the rent reserved, was 
valid between the parties. Although it was 
declared that "all unpaid rent shall be con- 
strued to be a mortgage lien" upon the furni- 
ture, * etc., yet, technically, it may be eon- 
ceded there was no mortgage of the piop- 
erty, because no language is used to convey 
or transfer the title thereto. 

Admitting that the instrument is inopera- 
tive as a legal mortgage, still it is effectual to 
create an equitable mortgage, or at least a 
lien in the nature of an equitable mortgage, 
which does not depend for its validity upon a 
sale or transfer of the title to the property 
to which it attaches, and which is good in 
equity as against the lessee or his assignee 
in banki'uptcy. Whether it could be main- 
tained against an attaching creditor, or a 
purchaser from the lessee without notice, 1 
need not inquire. In essence, a mortgage is 
but a lien upon the property mortgaged, and 
it is evident here that the parties agreed that 
the landlord should have security for his 
rent upon certain personal property used 
upon the demised premises, and to carry that 
intent into effect they stipulated that all such 
property should be subject to the payment of 
the rent which should be construed to be a 
lien thereon. Such a provision is valid, and 
conti-avenes no statute of the state to which 
I have been referred. Indeed, in many of 
the states there are statutes giving a landlord 
just such a lien or right as is here provided 
for by the agreement of the parties. 

The right in the landlord was perfect as 
against the bankrupt, and the assignee in 
bankruptcy takes subject thereto. Abbott v. 
Godfrey, Mann. (Mich.) 178; Holmes v. Hall. 
8 ilich. 66; Hil. Mortg. c. 22; Langdon v. 
Buel, 9 Wend. 80; Atwater v. Mower, 10 Vt. 
75. The Case of Dyke [Case No. 4,227], cited 
by the appellant, was probably controlled by 
the Michigan statute, and it was not intend- 
ed by the learned judge who decided it to 
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deny the validity of equitable liens on prop- 
erty duly created by tbe contract of the par- 
ties, when such liens are good upon the gen- 
eral principles of the law and do not con- 
flict with any statutory provision. Thu lien 
provided for in the case under consideration 
was broad enough to secure all rent becom- 
ing due down to the bankruptcy. Affirmed. 

NOTE. By 12 & 13 Vict c. 106, § 184, the 
rights inter alia of execution creditors, and of 
mortgagees, and of persons having a lien upon 
any part of the property of the bankrupt be- 
fore the date of the filing of the petition or fiat 
in hankruptcv, are preserved. The pr6vious 
statute was G Geo. IV. c. 16, § 108. Decisions as 
to rights of equitable mortgagees: Es parte 
Sheppard, 2 Mont., D. & D. 431; Bs parte An- 
dei-son, 3 De Gex & S. 600; Es parte Barnett, 

1 De Ges, 194; Id. 531: Ex parte Heathcoate, 

2 Mont, D. & D. 711; Id. 587; 3 Mont, D. & 
D. 129, 458. 



Case No. 8,885. 

McLEAN V. LAFAYETTE BANK et al. 

[3 McLean, 185; i 1 West Law J. 15.] 

Circuit Court, D. Ohio. July Term, 1843. 

BANKHOPTor — Courts— CoscuKRENT J oEisDicxros 

— COSVEYANOE IS COSTEMPLATJOX OF INSOL- 

vexct—Pkeferenoe— Assignee — Jubisdictioit 
IN Baxkruptoy. 

1. In all eases arising under the bankrupt law, 
the circuit court has concurrent jurisdiction with 
the district court 

[Disapproved in Baehman v. Packard, Case 

No. 709. Cited in Ke Sabin, Id. 12,195.] 
[See Giveen v. Smith, Case No. 5,467.] 

2. A conveyance of property, in contemplation 
of a state of insolvency, is void under the bank- 
rupt law [of 1841 (14 Stat. "517)3. 

3. And any mortgage or other lien which is in- 
tended to give a preference to one or more cred- 
itors over others, is also void. 

[Cited in Re Walton, Case No. 17.130; Giveen 
V. Smith, Id. 5,467. Cited in brief in Norton 
V. Barker, Id. 10,349.] 

4. The circuit court has jurisdiction in all cases 
where a suit is brought by the assignee of a bank- 
rupt, or against him. 

[Cited in McLean v. Lafayette Bank, Case 
No. 8,887; Giveen v. Smith, Id. 5,467; Fos- 
ter V. Ames, Id. 4,965; Walker v. Towner, 
Id. 17.089.] 

5. All the property and rights of tlie bankrupt 
are vested in the assignee, not only from the de- 
cree of bankruptcy, but, by relation, from the 
time of filing the petition. The assignee also rep- 
resents the creditors. 

[Cited in Beardslee v. Beaupre, 44 Minn. 4, 46 
N. W. 137.] 

6. The bankrupt power is exclusively vested 
in the federal government 

7. Congress have not given jurisdiction to the 
state tribunals to carry into effect the bankrupt 
law. They have not power to vest such a juris- 
diction. 

[Cited in Shermann v. Bingham, Case No. 12,- 
762; GoodaJl v. Tuttle, Id. 5,533.] 

[Cited in Brigham v. Claflin, 31 Wis. 009.] 

1- PReported by Hon. John McLean, Circuit 
Justice.] 



8. Bona fide liens under the state laws are val- 
id under the bankrupt law; and a state court may 
enforce such liens. 

9. But if there be fraud in the creation of such 
liens, and the creditors, through the assignee of 
the bankrupt, seek to set the liens aside, the 
district or circuit court of the United States af- 
fords the appropriate jurisdiction. 

[Cited in Clarke v. Rist Case No. 2,861; 
Smith V. Crawford, Id. 13,030.] 

10. A state court, by the enforcement of a lien, 
cannot draw to its jurisdiction the administra- 
tion of the bankrupt law. 

[Cited in Eeall v. Walker, 26 T^. Va. 748.] 

11. Where this ejfect will result necessarily 
from the exercise of jurisdiction, the circuit 
court may interpose by injunction, and stay pro- 
ceedings in the state court. At least such inter- 
position is proper until the cause can be heard on 
its merits. 

12. A warrant of attorney to confess a judg- 
ment, the defendant being insolvent, executed 
within sixty days preceding the filing of the pe- 
tition, by the bankrupts, cannot authorise the en- 
try of a judgment 

13. Such judgment, if valid, would create a 
lien or security within the bankrupt law; and is 
void. 

14. An execution issued on s^^ch judgment, 
though levied, creates no lien on the property lev- 
ied on. The judgment being invalid, all the 
proceedings under it are equally so. 

In bankruptcy. 

Wright, Coffin & 3Iiner and Brown & 
McLean, for complainant. 

Chase & Ball, W. M. Corry, and Fox & 
Lincoln, for defendants. 

OPINION OF THE COURT. This biU is 
brought by tlie assignee of John Mahard, Jr.", 
and William Mahard, who are bankrupts, to 
stay certain proceedings in the state court 
against tlie property of the bankrupts. On 
their schedule the bankrupts returned a 
large amount of real estate, and also per- 
sonal property; but the defendants, who 
are numerous, • set up various liens under 
mortgages, judgments, and levies by execu- 
tion; and these liens are brought into the 
state court, to be there investigated. Large 
as the real estate of the bankrupts is, the 
,liens, should they be established, will ex- 
haust it, to the exclusion of a large class of 
creditors who have proved their claims un- 
der tlie banki-upt law. The complainant 
represents that the above liens were all cre- 
ated and obtained in fraud of the banki-upt 
law; and he prays that the defendants may 
be enjoined from further proceeding in the 
state court; that their liens may be set 
aside as fraudulent; and that the propex*ty 
of the bankrupts may be brought into the 
banki-upt couit, to be distributed according 
to law. An injunction was allowed on filing 
the bill, and a motion is now made in be- 
half of the Lafayette Bank and the Buek- 
inghams, to dissolve the injimction. Many 
if not all of the other defendants are de- 
sirous of having the matters of controversy 
brought into this court. The mortgage to 
tlie Lafayette Bank by the bankrupts was 
signed the 7th December, 1841, and ac- 
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knowledged and recorded tlie 13th Januaiy, 
1S42. At October term, 1842, a decree for 
a sale of tlie premises was entered by the 
superior court. The petition under the bank- 
rupt law was filed by the mortgagors the 
27th May, 1842, and a decree of bankruptcy 
was made the 20th of July ensuing- The 
assignee of the bankrupts, and others who 
claimed an interest in the mortgaged prem- 
ises, were made parties to the bill filed by 
the Lafayette Bank; but the assignee made 
no answer, nor in any form submitted to the 
jurisdiction of the court. On the 7th AprU, 
1842, a warrant of attorney was executed 
by the bankrupts to William M, Cony, Esq., 
authorizing him to confess a judgment 
against them in favor of J. S. and M. Buck- 
ingham, for a sum exceeding fourteen thou- 
sand dollars. This was done at the urgent 
request of the Buckinghams, and it is agreed, 
that, at the time, the Mahards were in- 
solvent. On the Sth April, a judgment was 
confessed, and on ihe 21st of the ensuing 
month, execution hav^ing teen issued, a levy 
was made on certain personal property, 
which was afterwards sold, by consent of 
parties, under the order of the superior court 
acting as a court of chancery. The proceeds 
of the sale were brought into that court to 
be disposed of as it might direct. And it 
appears that an injunction, which had been 
previoiisly granted by the superior court to 
restrain the Buckinghams from proceeding 
on their execution, was dissolved. From 
this decision there was an appeal to the 
supreme court of the state, which continues 
the injunction. 

On the part of the Lafayette Bank, it Is 
contended that this court has no jurisdic- 
tion; that the decree of the superior court 
for the sale of the mortgaged premises is 
final and conclusive on aU parties; that, 
jurisdiction having attached to that court 
by the filing of the bill to foreclose the 
mortgage, it may examine and determine 
all questions arising under the bankrupt law; 
and that, as process was served on the as- 
signee, he was a paity to those proceedings. 
On the other hand, it is contended by the as- 
signee, that the mortgage was executed by 
the bankrupts in contemplation of bankrupt- 
cy, to give a preference to the bank over 
other creditors, and that the mortgage is 
void under the banla-upt law. The second 
section of this law provides, "that all future 
payments, securities, conveyances, or trans- 
fers of property, &c., given by any bank- 
rupt in contemplation of bankruptcy, giving 
any creditor, &e., any preference in priority 
over the general creditors of such bauJirupt, 
shall be void. And the assignee shall be 
entitled to claim, sue for, recover, and re- 
ceive the same as part of the assets of the 
bankrupt." In the same section, it is de- 
clared, that "aU the property and right of 
property of the bauki-upt, by operation of 
law. is vested in his assignee; and the as- 
signee is vested with all the rights, powers, 



&c., in and over the properly 'which the 
bankrupt had before or at the time of his 
bankniptcy, declared as aforesaid.' " In tlie 
sixth section, it is provided that, "the juris- 
diction of the district court shall extend to 
all cases and eontrovei-sies in bankruptcies 
arising between a creditor and the bank- 
rupt, and between such creditor and the as- 
signee," And, in the eighth section, con- 
current jurisdiction is given to the circuit 
court, with the district court, "of aU suits 
at law and in equity, which may or shall be 
brought by any assignee of the bankrupt 
against any person or persons claiming an 
adverse interest, or by such person against 
such assignee, touching any property or right 
of property of the banknipt, transferable 
to or vested in such assignee," The juris- 
diction vested in this court, under these sec- 
tions, is ample, and reaches every possible 
controversy which can arise, in the collec- 
tion and distribution of the effects of the 
bankrupt. Of whatsoever nature his rights 
may be, the assignee may invoke the juris- 
diction of this court for relief. But he may 
do more than this. He is not only vested 
by the law with all the rights of the bank- 
rupt, but with the rights of creditors also. 
He may set aside a fraudulent conveyance 
of the banknipt, which the bankrupt him- 
self could not do. In this respect the as- 
signee represents the general creditors. And 
in this aspect he stands in the present case. 
It is presumed that no one will doubt the 
powei-s of congress to confer this jurisdic- 
tion. The power "to pass uniform laws on 
the subject of bankruptcies throughout the 
United States," is given in the constitution, 
and belongs to the same class of powers, "as 
to regulate commerce, establish a unifonn 
rule of natui-alization, coin money, establish 
post-oflaces and post roads, and to declare 
war." These, in my judgment, are all ex- 
clusive powers. It is time, the supreme 
court have held that a state may pass a 
bankrupt law, to operate upon all contracts 
subsequently made within the state. But I 
cannot comprehend the principle on which 
this decision rests. No state can impair the 
obligations of a contract. That a release, 
imder a bankrupt law, from a contract, does 
impair its obligation, no one will deny. How 
can a state exercise this power by any sup- 
posed assent of the parties to the contract. 
Does such a law become a part: of the con- 
ti-act, and is the power, therefore, constitu- 
tional? This would be a ready, if not a safe 
mode, of acquiring power by a state, to do 
that which the federal constitution inhibits. 
It has been held that the assent of a state 
enlarged the federal power, so as to enable 
it to make a turnpike road or other im- 
provement through the tenitory of a state, 
which, without such assent, would be un- 
constitutional. These positions, it seems to 
me, are equally erroneous. In neither case 
can the power be derived from the assent 
or contract of a state or Individuals. 
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Tlie obligation of a contract is as mucli im- 
paired by a bankrupt law which operates up- 
on futmre, as upon past contracts. The pow- 
er is inhibited. Can a state, by the passage 
of a law, enlarge its constitutional power? 
•Can it say that no contracts shall be made in 
future, which may not be impaired, under its 
bankrupt law? Nothing can be more uncon- 
stitutional than the notion, that the power 
vested in the federal government, which, 
from its nature, must be exclusivfe, can be 
■exercised by a state, until the same power is 
exercised by congress. Such a conception 
seems to me to border upon the ludicrous. 
I see a state, like the holder of a floating land 
warrant, hunting among the federal powers 
for some vacant spot on which to rest, as a 
temporary occupant; and which must be 
abandoned as soon as a notice is served on it 
to quit. A state acts upon its own inherent 
sovereignty, and upon no such impracticable 
notion. 

The bankrupt power, from its nature, must 
be exclusive. It must be uniform. A system 
of bankruptcy has been adopted, and its de- 
tails are spread out in this act And sum- 
mary and extraordinary power's are given to 
the courts of the United Slates, to eaiiy out 
and give effect to this system. This power 
cannot be exercised by the state courts. 
Their powers are derived from different sov- 
ereignties, to whom they are amenable. Con- 
gress had not the power to impose this juris- 
diction on the state courts. They have not 
attempted to do so. Congress have adopted 
the state laws that relate to the practice of 
the courts; but the courts of the United 
States have decided that they cannot execute 
the insolvent laws of a state. Their organi- 
zation does not admit of the exercise of the 
powers necessary to give relief under these 
laws. The objection is much stronger 
against a state court giving relief under the 
bankrupt act. The power belongs to the fed- 
eral government exclusively, both as regards 
the enactment of the law and giving effect 
to it. 

Mortgages and all bona fide liens under the 
laws of a state, and not in fraud of the bank- 
rupt law, are declared to be valid. And the 
-question is asked, have not \he state courts 
power to enforce these liens? The answer 
may be in the affirmative, but subject to 
some restriction. The mortgage under con- 
sideration, if the allegations of the bill shall 
be sustained, may constitute one of the ex- 
ceptions to the rule. That the mortgagee 
might have filed his bill to foreclose in the 
circuit court, seems to be clear. The as- 
signee is a necessary party, and the law 
gives jurisdiction to this court "in all cases 
between a creditor and the assignee." But 
he may not have been compelled to sue in 
this court Some doubt, however, may be 
entertained, whether the assignee, being an 
officer of the law, and bound to discharge 
liis duties under the special direction of the 
court should be subjected to any other juris- 



diction. He has an undoubted power to re- 
deem the property by paying off the mort- 
gage, and he is entitled, in behalf of the 
creditors, to the surplus. If the assignee 
may be drawn into the state court on one 
lien, he may be so treated in all cases of 
liens. The present case affords a fit illustra- 
tion of the principle. Some twelve or fifteen 
liens are set up on the property of these 
bankrupts. The property is large and valua- 
ble. And the validity of almost all these 
liens depends upon the construction of the 
bankrupt law. The entire property of the 
bankrupts will be absorbed in this way. 
Now, if this be a rightful exercise of juris- 
diction by a state court, although the bank- 
rupt law be uniform in its provisions, i£ can- 
not be so in its effects; a state court may 
hold the act or a part of the act to be uncon- 
stitutional. That a uniform construction 
shall be given to the act, under such an ad- 
ministration of it, is not to be expected. And 
if this be a proper exercise of jurisdiction, 
there can be no revisoi*y power in the courts 
of the United States. There certainly can be 
none, unless it shall be under the 25th sec- 
tion of the judiciary act of 1789 [1 Stat So], 
to review a decision of the supreme court of 
the state. This would be a most dilatoiy and 
ineffectual mode of executing the banki-upt 
act; a mode, ceitainly never contemplated 
by congress. 

On general principles, a state court has an 
undoubted right to determine a question aris- 
ing under a law of the United States. This, 
however, is subject to the revisory power of 
the supreme court of the United States, as 
above stated. But questions which involve 
the efficacy of the bankrupt law, and are es- 
sentially connected with its uniform admin- 
istration, it would seem cannot be brought 
under the same rule. No light is shed upon 
this question by the action of the English 
courts. They all form a part of the same 
system, and derive their powers from the 
same sovereignty. Here the judicial power 
is exercised under different sovereignties, 
having appropriate powers to give effect to 
the laws. Under the bankrupt law of 1800 
[2 Stat 19], I am aware, that this jurisdic- 
tion, to some extent, was exercised by the 
state couits. I have not compared that act 
with the one under consideration, to see 
whether its provisions in this respect, were 
aiflerent from the present act 

But the question in the present case, does 
not depend upon the ordinary exercise of ju- 
lisdiction by the state courts, for the enforce- 
ment of liens against a bankrupt The com- 
plainant in his bill alleges that all the lions 
involved in this controversy, were given in 
fmud of the bankrupt act Every creditor 
of the bankmpts is interested in this case. 
If the supposed liens are void, the property 
of the bankrupts will be distributed among 
the creditors generally; but if they are valid, 
the general creditor can receive nothing. 
And whether these liens are valid or not. 
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must depend upon the construction of the 
bankinipt act. Shall these questions be 
dra-n-n into the state court, and there de- 
cided? From the time of filing the petition, 
by relation, the property of the bankrupts be- 
came vested in the assignee. As before re- 
marked, he not only represents the interests 
of the banki-upts, but the interests of the 
creditors also. The interests of those who 
have special liens can as well be protected in 
this court, as in the state court. They are 
protected by the law. "Why then should the 
fact of special liens draw this whole contro- 
versy into the state court, and take it from 
the appropriate jurisdiction; a jurisdiction 
specially provided and vested with all the 
necessaiT powers to make a final decision in 
the case. This the state court cannot do. 
Should it undertake to determine the validity 
of the liens under the bankrupt law, and 
their priorities, still if there be a surplus, it 
must be handed over to the assignee to be 
brought into the bankrupt court, for distribu- 
tion among the creditors. These creditors, 
through the assignee, are parties in this 
court, and by its decree the validity of the 
liens under the bankrupt act, their priorities, 
and the disti-ibution of the surplus, can all 
be finally adjusted. 

The bankx'upt power overrides the contract 
and puts an end to it. And had there been 
no resei-vation in behalf of bona fide liens, 
they, with other contracts of the bankrupts, 
would have been abrogated. Shall this ex- 
ception in the law, in effect, take, at the 
pleasure of the mortgage creditor, the ad- 
ministration of the bankrupt law into the 
courts of the state? This would be a matter 
of little importance in a ease free from all 
difficulty. But where the foundation of the 
liens depends upon the continuation of the 
bankrupt act, it would seem, the jurisdiction 
under which the law was passed should car- 
i-y it into effect And this view acquires force 
from the fact, that the creditors, who ai'e 
deeply interested in the case, have invoked 
the powers of the bankrupt court, by prov- 
ing their claims. And the assignee, their 
agent, calls specially on the court to inter- 
pose its powers and protect the interests 
committed to it. Has it power to do so? If 
it has not, there is a great and radical de- 
fect in the system. Over the action of the 
state court the federal court can exercise no 
control. A foreclosure may be decreed, and 
so short a time allowed for the payment of 
the money, as to be unavailing to the as- 
signee. Or the state court may order the 
sale of the premises, which, of course, must 
be under the law of the state which requires 
improved propei-ty to sell for two-thirds of 
its value. And unless the mortgagee shall 
purchase the property, it may not sell for 
many yeai*s. A connivance between the bank- 
rupt and the mortgagee may, in this manner, 
keep from his creditors his whole estate. It 
may be said that the equity of redemption 
may be sold, under the order of the bank- 



rupt court. But would that court order the 
sale of the equity of redemption, unless the 
parties interested were brought before it, and 
the extent of the liens were judicially ascer- 
tained? The district and circuit courts are 
vested with full chancery and common law 
powers, to act in all cases arising under the 
bankrupt law. They possess, in this respect, 
all the powers of ttie English common law 
and chancery courts, over questions of bank- 
ruptcy. And is not this jurisdiction exclu- 
sive? I am aware that the argument ab in- 
convenienti, is not a legitimate ground of 
jurisdiction. But in a case like the present, 
can it be disregarded? Our system of sov- 
ereignties is extremely complicated. The 
state and federal powers, like the colors of 
the rainbow, are found to intermix, and it 
may be sometimes difficult, if not impracti- 
cable, to determine the exact limit of ei- 
ther. And when this is the case, what is 
there but the argument ab inconvenient! to 
lead the judicial mind to a just conclusion? 
This, and this only, under the exercise of an 
enlightened forbearance, can preserve the 
harmony and efficiency of om* system. 

It has been shown that the federal court 
possesses a perfect jurisdiction over all the 
interests involved in the present case. That 
the parties are now before it. That the state 
court has but, at most, a jurisdiction over 
a pax-t of the case. That it cannot enter a 
decree that shall settle the conflicting inter- 
ests of all concerned. In principle, the case 
seems not to differ from an ai^plication to 
the federal court to discharge a defendant 
from imprisonment, under the insolvent laws 
of a state. Such laws generally provide, that 
on filing his schedule of property under oath, 
and giving security, he shall be discharged 
from imprisonment. But the federal court 
has uniformly refused such applications, on 
the ground that it could not carry out and 
give effect to the insolvent law. The act of 
bankruptcy brings into the bankrupt court, 
all the interests of the bankrupt. And it 
seems to be reasonable that that comt should 
exercise an exclusive jurisdiction over those 
interests. It is no sufficient reason against 
this jurisdiction, that other interests arising 
under liens are fnvolved. Those interests are 
valid under the bankrupt law, being except- 
ed out of its operation, and will be protected 
by the bankrupt court. But do not those 
interests necessarily follow the property into 
the bankrupt court, where it is drawn by the 
! act of bankruptcy? In overruling the motion 
i to dissolve the injunction, as to the Lafay- 
t'tte Bank, the question of jurisdiction is not 
finally decided. It may again be discussed 
and considered on the final hearing. It is 
enough now to say, that from tlie allegations 
of fraud in the bill and other circumstances 
which have been adveited to, the court will 
not now dissolve the injunction on the ground 
that it has no jurisdiction of the case. The 
answer denies, genex-ally, the allegations of 
the bill; but so complicated are the numer- 
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ous interests mvolved, that the continuance 
of the injunction until the final hearing, 
seems to he required. The motion to dissolve 
the injunction, as regards the interest of the 
Lafayette Bant, is oveiTuled. 

The lien set up by the BucMnghams -will 
he now considered. The warrant to confess 
the judgment was dated the 7th of April, 
1842, and judgment was confessed under it 
the day following. On the 21st of May, en- 
suing, the execution was levied. The peti- 
tion of the bankrupts was filed the 27th of 
May, and a decree of bankruptcy entered the 
20th of July. The proceeding of the Buck- 
inghams is void, it is insisted, under the sec- 
ond section of the bankrupt act, which pro- 
vides, "that all future payments, securities, 
conveyances, or transfers of property, or 
agreements made or given, by any bankrupt, 
in contemplation of bankruptcy, and for the 
purpose of giving any creditors, &c., any 
preference or priority over the general cred- 
itors of such bankrupt, shall be void, «&c,, 
and the assignee shall be entitled to claim, 
sue for, recover, and receive the same as 
part of the assets of the bankruptcy." The 
warrant of attorney, judgment, and levj^ of 
the execution were within two months pre- 
ceding the filing of the petition; and it is 
admitted that the Mahards were insolvent 
at the time the warrant of attorney was giv- 
en. The only question, then, is, whether this 
proceeding was void, under the above sec- 
tion. 

It is contended that the warrant of attor- 
ney Is not a security or an agreement within 
the act This may be admitted; and, if 
nothing had been done under the power, the 
argument would have been imanswex-able. 
But is not the act of the agent, thus consti- 
tuted, the act of the principals? This will 
not be denied- The Mahards, then, being in- 
solvent, and within less than sixty days be- 
fore their petition was filed, hj their agent 
specially constituted for that purpose, con- 
fessed a judgment in favor of the Bucking- 
hams for an amount exceeding fourteen thou- 
sand dollars. A judgment is a security para- 
mount to all other liens of a subsequent date. 
If valid, it constitutes a lien within the bank- 
rupt act. But is this a valid judgment? The 
second section of the act provides, "that all 
dealings and transactions by and with any 
bankrupt bona fide made and entered into 
more than two months before the petition 
filed against him, or by him, shall not be in- 
validated or affected by this act" This, by 
the strongest implication, declares that any 
transaction of the above nature, "made and 
entered into" less "than two months before 
the petition was filed," shall be void. 

But strong and unanswerable as this posi- 
tion seems to be, there is another, if possible, 
still more conclusive. The warrant of at- 
torney was given, and the judgment confess- 
ed, in contemplation of bankruptcy; and if 
so, the judgment is void, under the bank- 
rupt act; not that it is necessaiy to show 
16FED.0AS. — 17 



the Mahards, at the time the judgment was 
confessed, had determined to apply for the 
benefit of the act; but they were in an ac- 
knowledged state of bankruptcy; and this, 
from the circumstances, must have been 
known to the Buckinghams; and hence their 
great solicitude to procure the confession of 
the judgment It does not follow that all 
judgments obtained within two months be- 
fore filing the petition, are void. A suit com- 
menced in the ordinary mode of proceeding, 
and px'osecuted to judgement, the judgment 
though entered within the sixty days, may 
constitute a valid lien. Whether such a judg- 
ment, therefore, be void or not, must depend 
upon the circumstances under which it is ob- 
tained. As regards the judgment of the 
Buckinghams, it seems to come within the 
law, not only as to time, but as to the cir- 
cumstances which invalidate the transaction. 

But it is contended that the lien now under 
consideration arises from the levy of the ex- 
ecution upon the personal property of the 
Mahards, which is not within the law: that 
such a lien is procured from the opei-ation 
of law, and not from the act of the party. 
Of what value is the levy, if the judgment be 
void under the bankrupt act? If the judg- 
ment fall, can the levy stand? The argu- 
ment, that if the judgment were inoperative 
as a lien, tmder the bankrupt law, still it is 
a judgment on which the execution may is- 
sue, and a valid levy be made, is more spe- 
cious than sound. It may be admitted that 
the judgment may not be void for all pur- 
poses; but if it be void, as confessed, in con- 
travention of the bankrupt act, the same 
principle must invalidate the proceedings on 
the execution; for such proceedings are 
equally in contravention of the policy of the 
act as the confession of the judgment. In- 
deed, it is a violation of the veiy letter of the 
act, by "procuring an execution to be levied." 
But the judgment, if void under the act, is 
void for all purposes. No valid rights can 
arise under it It is as inoperative as would 
have been a mortgage or other security given 
under the same circumstances. 

As before remarked, the overruling of the 
motion to dissolve the injunction will not 
preclude the party from taking the same 
ground on the final hearing. The motion to 
dissolve the injunction, in regard to the 
money for which the personal property was 
sold, claimed by the Bucldnghams, is over- 
ruled; and the cause is continued. 

[NOTE. The case was subsequently heard 
upon demurrer to an amended bill filed by the 
complainant. The demurrer was overruled. 
Case No. 8,886. It was again heard upon mo- 
tion of complainant to appoint a receiver to 
take charge of a farm, part of the real estate 
alleged to have been fraudulently conveyed. 
The motion was allowed. Id. 8,887. It was 
then heard upon the question of the validity of 
the transfers alleged to be fraudulently made by 
the bankrupts. Some of these were held to be 
invalid. Id. 8,888. Finally it was heard on 
exceptions to the master's report, which excep- 
tions were overruled. Id. 8,889.] 
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Case Wo. 8,886. 

McLEAN V. LAFAYETTE BANK et ai. 

[3 McLean, 415 J i 

Circuit Court, D. Ohio. July Term, 1844. 

Bankbdptcy — Assignee — Suit against Mort- 
gagees — VALiDiTr — Priokitt — Pleading in 
Eqcitv — Multifariousness— What Demurber 
Admits. 

1. An assignee in bankrui>tey has a right to 
file his bill in chancery against different mort- 
gagees, to test the validity of their mortgages. 

[Cited in Foster v. Ames, Case No. 4,965.] 

2. In this proceeding the assignee represents the 
general creditors of the bankrupts. 

3. There is no absolute rule in regard to the 
multifariousness of a bill. The decisions on this 
point axe unsatisfactory and contradictory. Tlie 
rule is founded on convenience, and must be ap- 
plied to the peculiar circumstances of each case. 

[Cited in Gamewell Fire-Alarm Tel. Co. v. 

City of Chillicofhe, 7 Fed. 353.] 
[Cited in Abbot v. Johnson. 32 N. H. 26; De 

Wolf V. Sprague Manuf 'g Co., 49 Conn. 298.] 
[See Giveen v. Smith, Case No. 5,467-] 

4. The assignee having a right to discharge in- 
cumbrances on the bankrupt's estate, may file his 
bill against all incumbrancers to ascertain the 
validity, priority and amount of the incumbran- 
ces. Such a proceeding is analogous to the fore- 
closure of a moitgage. 

[Cited in Sutherland v. Lake Superior Ship 
Canal, Railroad & Iron Co., Case No. 13,- 
643; Jones v. Slauson, 33 Fed. 634.] 

5. The demurrer adraits all the material alle- 
gations of the bill. 

[This was a bill by Nathaniel C. McLean, 
assignee in bankruptcy of John Mahard, Jr., 
and William Mahard, partners as John Ma- 
llard & Co , to set aside certain transfers of 
stock and mortgage of real estate made by 
the bankrupts and claimed to be fraudu- 
lent as to their creditors. An injunction was 
gi*antod to stay proceedings in the state court 
seeking to enforce the alleged fraudulent 
preferences. The case was formerly heard 
upon motion to dissolve this injunction. 
Case No. 8,885. It is now heard upon de- 
murrer to an amended bill.] 

Wright & M'Lean appeared for complain- 
ant. 
Mr. Corry, for defendants. 

OPINION OF THE COURT. At the last 
July term this case was before the court, on 
a motion to dissolve the injunction which had 
been granted. On that motion the question 
of jurisdiction was generally considered and 
sustained. [Case No. 8,885.] Leave was 
then given to amend the bill, which amend- 
ment has been filed, and two of the defend- 
ants, J. S. and M. Buckingham, demur to the 
amended bill, and assign as cause of demur- 
rer, that it js multifarious, in joining dis- 
tinct rights; and, also, in the misjoinder of 
parties defendants. The complainant, as as- 
signee of John and William Mahard, bank- 
rupts, filed his bill in chancery, stating that 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



John Mahard, Jr., one of said bankrupts, be- 
ing insolvent, and in contemplation of bank- 
ruptcy, gave mortgages to the Lafayette 
Bank of Cincinnati, and other persons, named 
as defendants, on various tracts of land and 
town lots, to secure to some of them the pay- 
ment of large sums of money, and to in- 
demnify others as indorsers for the said Ma- 
hards, all of which deeds of mortgage are 
averred to be in fraud of the banki-upt law. 
That the partnership assets of the Mahards 
are small, except the real estate mortgaged 
as aforesaid, all of which being applied ia 
the payment of debts, will still leave among 
the creditors of the bankrupts, a large 
amount unsatisfied. To the Buckingham^., 
moi'tgages were given on lots 404 and 460, iu 
the city of Cincinnati, to indemnify and save 
them harmless on account of their indorse- 
ments for the said Mahards. On the same 
lots, previous mortgages had been executed 
to Andrew Johnson, to secure him against 
loss for his indorsements. In addition to 
these mortgages, a bill of sale was executed 
to the said Johnson, by the said John Ma- 
hard, Jr., for a large amount of personal 
property, which is also alleged to be void 
under the bankrupt law [of 1841 (5 Stat. 
440)]. The amended bill alleges, that the 
banlirupts held ceitain shares of stock in the 
Lafayette Bank, and in the Franklin Bank, 
to which the Lafayette Bank and John S. 
Buckingham, and the trustees of the Frank- 
lin Bank, set up some claim. That John 
Mahai'd, Jr., sold to Charles B. Dyer, that 
part of in-Iot 404, described in the mortgage 
to the Franklin Bank, for the sum of ten 
thousand dollars. That the bank assented 
to the sale, and having received seven thou- 
sand dollars, released its mortgage. And 
that John Mahard, Jr., received a house and 
lot in Lewistown, Hamilton county, from 
Dyer, in discharge of the balance due on the 
purchase of the above lot. That this arrange- 
ment was assented to by the Buckinghams, 
and was made by the said John Mahard in 
contemplation of bankruptcy, and in fraud 
of the bankrupt law. The amended bill fur- 
ther represents, that a mortgage was given 
by John Mahard, Jr., on certain real property 
in Covington, in the state of Kentucky, to 
the Northern Bank of Kentucky, to secure 
certain payments to said bank due by the 
Mahards, which mortgage was in fraud of 
the bankrupt law. , It is also alleged that the 
moitgages executed to the banks, as afore- 
said, were intended to secure loans of money, 
w/iich were made at a greater rate of inter- 
est than six per cent. And the bill prays, 
that the conveyances aforesaid, for the rea- 
sons stated, may be set aside, and declared 
null and void, and the property mortgaged, 
sold for the general creditors of Mahard, and 
for such other and further relief, &c. 

The above is a general but not 'a particular 
statement of the leading facts of the bill. It 
is sufficient to show the grounds on which 
the demurrer to the amended bill has been 
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"filed. The demiuTer admits, of course, that 
the mortgages set forth in the bill were 
^iven, as alleged, in fraud of the bankrupt 
law; and that they are consequently void. 
It also admits the usury alleged against the 
banks, and that the proceeding by the Buck- 
inghams, in obtaining their judgment and 
•execution, on which a certain amount of 
personal property was levied, was also void. 
And the demurrer rests upon the ground that 
there is an improper joinder of distinct mat- 
tei-s, in which the defendants have no com- 
mon interest. 

Before this point is examined, it is im- 
portant that we should understand the na- 
ture and object of the present bill. The as- 
signee not only represents the bankrupts, but 
their creditors; and it is his duty to contest 
the validity of all liens set up by a part of 
the creditors to the exclusion of others, 
where there is any reason to suppose that 
such liens have been created in violation of 
the bankrupt law. Under tlie eleventh sec- 
tion of the bankrupt act, he is authorised, by 
and imder the direction of the proper court, 
in bankruptcy, to redeem and discharge any 
mortgage or other pledge, or deposite or lien, 
upon any prop'erty, real or personal, of the 
T)ankrupt The bill then may be considered 
in a double aspect. First, to set aside the 
liens which are fraudulent; and secondly, 
under the general prayer of relief, and the 
special one that the lands, &c„ may be sold, 
and that such liens as shall be found valid, 
shall be discharged according to their prior- 
ity. The bill alleges that there is little or 
no property of the partnership efEects; and 
that the real and personal estate named in 
the bill, constitute the only property out of 
which a dividend can be paid to the general 
creditors. That the debts of the banki-upts 
far exceed their means of payment And 
first, on the supposition that the liens set 
out in the bill were executeu in fraud of the 
Tjankrupt act, can the defendants be joined 
in a bill to set them aside? It is true, as al- 
leged in support of the demurrer, that inter- 
ests wholly distinct and separate, it is said 
"by decisions of courts and by elementary 
writers, cannot be united in the same bill, 
.and the reason assigned is, that individuals 
ought not to be subjected to the expense and 
delay of investigating matters in which tbey 
have no common interest That the pleading 
in chancery should rather conform to the 
simplicity of pleadings at law. Lord Cot- 
tenham, in a late case, well observed, "that 
-to lay down any rule applicable as to multi- 
fariousness, or to say what constitutes multi- 
fariousness, as an abstract proposition, is, 
upon the authorities, utterly impossible. The 
■cases upon the subject are extremely various; 
and the court in deciding them, seems to 
Tiave considered what was convenient in par- 
ticular circumstances, rather than to have 
attempted to lay down any absolute rule." 
"The decisions are contradictory, and each 
■case, as it arises, must be governed by the 



peculiar circumstances connected with it 
The matters of costs and hardship are the 
principal objections urged to such a pro- 
ceeding; and the court must always deter- 
mine from the case itself, whether these ob- 
jections shall prevail. There is, in fact, no 
principle involved in this question, beyond the 
inconvenience and hardship stated. Where 
the inhabitants of a parish had a right of 
common under a trust, a suit has been sus- 
tained by one in bebalf of himself and all 
the other inhabitants. "In such cases, al- 
though there were or might be distinct in- 
terests in the different tenants or parishion- 
ers, yet there was a general right and privity 
between them as to the claim asserted in 
the bill." Story, Eq. PL § 121. This is 
conformable to the decision in the case of 
Mayor of York v. PiUiington, 1 Atk. 282- 
284, that, says Lord Bldon, "was a case of a 
claim to an exclusive fishery against many 
others who also claimed a right, in which 
Lord Hardwieke observed, where the plain- 
tiffs stated themselves to. have the exclusive 
right, it signified nothing what particular 
rights might be set up against them." In 
Dilly V. Doig, 2 Ves. Jr. 486, it was held 
that an author cannot file a joint bill against 
several booksellers, for selling tbe same spu- 
rious edition of the work, for there is no 
privity between them; and his right against 
each of them is not joint, but perfectly dis- 
tinct" Stoiy, PI. Ch. § 277. 

Now, the above cases are irreconcilable 
In the case of the fishery, there being a joint 
interest asserted in the bill, "it mattered not 
what particular rights might be set up against 
them." And in the case of the author, who 
asserted a sole interest the suit could not be 
maintained, because there was no privity be- 
tween the defendants, who had violated the 
copyright It seems to me there is no suf- 
ficient reason in the distinction drawn be- 
tween these two cases, that the one inter^est 
was local and the other general. The tres- 
passei-s on the fishery may have been as num- 
erous, and probably were more so, than the 
violators of the copyright "Upon a bill of 
peace, persons claiming by distinct titles, not 
in privity with each other, may be joined." 
Story, Eq. PI. § 278. In the case of Brinker- 
hoff V. Brown, 6 Johns. Oh. 157, Chancellor 
Kent, after an elaborate view of the cases, 
said: "The principle to be deduced from those 
cases is, that a bill against several persons 
must relate to matters of the same nature, 
and in which all the defendants are more or 
less concerned, through their rights in respect 
to the general subject of the case may be dis- 
tinct. And when we consider that the plain- 
tiffs in the case now before me, are judg- 
ment creditors, having claims against the 
Genessee Company perfectly established, and 
not the subject of litigation in this suit; and 
that the general right claimed by the bill, is 
a, due application of tlie capital of the com- 
pany to the payment of their judgments; that 
the subject of the bill, and of the relief, and 
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the only matter in litigation is, the fraud 
ehai'ged in the creation, management, and dis- 
position of the capital; and in "which chai-ge 
all the defendants are implicated, thougn m 
different degrees and proportions; I thinlc we 
may safely conclude, that this case falls with- 
in the reach of that principle, and that the de- 
murrer cannot he sustained," The same doc- 
trine is sustained in Fellows v. Fellows, 4 
Cow. 6S2, and in Boyd v, Hoyt, 5 Paigo, "Jo. 
This doctrine may have been carried farther 
by Chancellor Kent, in the above case, as Mr. 
Justice Story suggests, in his Equity Plead- 
ings (page 234), than it has been carried in 
England. But whether such a case may have 
occurred in the English chancery, is not so 
much the question, as whether, by the de- 
cision, any salutaiy rule has been violated. 
The rule as to multifariousness, as before ob- 
served, is one founded on convenience, and 
if, in carrying it out, Chancellor Kent has 
imposed no peculiar hardship on the Genes- 
see Company, or subjected it to unnecessary 
expense, the mle is not of less authority than 
if it had been sanctioned in the English 
chancery. 

There was no privity among the complain- 
ants. They were judgment creditors, and 
they united in filing their bill against the 
company, alleging a fi-audulent application 
of their capital. The case under considera- 
tion, it seems to me, is a stronger one for the 
exercise of jurisdiction, than the case before 
Chancellor Kent. The complainant repre- 
sents the interests of the creditors in this 
procedure. He alleges fraud in the several 
liens set up by the defendants. Now, al- 
though the frauds charged consist of various 
and distinct transactions, yet these frauds are 
of the same character, and for the violation 
of the same section of the bankrupt act. In 
eveiT instance where the allegation of fraud 
is made, as against the respective liens as- 
serted bj^ the defendants, it consists in the 
banknapt having created the liens ui contem- 
plation of bankruptcy, and to give an illegal 
preference to certain creditors. Now, tnese 
allegations are admitted by the demurrer, and 
in view of this fact, can the defendaxits, who 
have demurred, complain of hardship and op- 
pression in being connected with others, who 
are charged with having committed similar 
frauds on the rights of the general creditors. 
The liens of the Buckinghams cover the same 
property that is embraced by the liens of 
several of the other defendants. This is par- 
ticularly the case as regards the mortgages 
on the two lots named, the lien of the judg- 
ment, and also as to the claim set up to the 
personal propeity. Indeed, from the state- 
ments in the bill, it would seem that the 
scramble for the property of the bankrupts 
was so great by the defendants, and their 
interests have become so interwoven with 
each other in endeavoring, according to the 
averments of the bill, to evade the bankrupt 
act, that it is difficult to act on the allega- 
tions of fraud, without having spread out 



before the court a connected chain of the 
facts. 

In his Equity Pleadings (section 533), Mr. 
Justice Story says: "The result of the prin- 
ciples to be extracted from the cases on this 
subject seems to be, that where there is a 
common liability and a common interest, a 
common liability in the defendants and a 
common interest in the plaintiffs, different 
claims to property, at least if the subjects 
are such as may without inconvenience De 
joined, may be united in one and the same 
suit." And in section 534, he says: "Indeed, 
where the interests of the plaintiffs are the 
same, although the defendants may not have 
a co-extensive common interest, but their in- 
terest may be derived under different instru- 
ments, if the general objects of the bill will 
be promoted by their being united in a single 
suit, the court will not hesitate to sustain 
the bill against all of them." Campbell v. 
Mackay, 1 Mylne & C. 603. There is a com- 
mon interest among all the general creditors, 
represented by the assignee, to set aside the 
liens named in the bill. Tlie complainant's 
case, then, comes within the rule laid down 
in Campbell v. Mackay. How is it in regard 
to the defendants? Their interests arise under 
distinct instruments, but several of them 
claim liens on the same property; and, in- 
deed, it may be said that they are all inter- 
ested in a greater or less degree in the mort- 
gaged estate of the bankrupts. The Buckmg- 
hams obtained a judgment by confession 
against the bankrupts, which, if valid, binds 
all the real estate of the bankrupts in Ham- 
ilton county; they are then interested to 
postpone all prior liens. And so it may he 
said of the mortgages under which they claim. 
It would be impossible for any court to act 
upon the liens of the Buckinghams, and es- 
pecially to enforce them, without affecting, 
to some extent, the interests of other liens 
on the same property. There is, then, such 
an interest as makes it proper to include the 
Buckinghams in the suit, unless it shall sub- 
ject them to unnecessary costs. And on this 
ground it is not perceived they have anj' 
cause to complain. 

"When the rule is established that aU con- 
veyances made by an individual, in contem- 
plation of bankruptcy, and for the purpose of 
giving a preference to one or more credit- 
ors over the general creditors, it only re- 
mains to apply the rule to the different liens 
of the defendants. And it is not necessary 
to inquire into the intent of the bankrupt 
when he made the conveyance, but to show 
that he was in a state of insolvency, from 
which the intention is inferred, and the act 
makes the conveyance void. Now, although 
the mortgages were executed at different 
times, yet all subsequent mortgagees are in- 
terested in the question, whether the mortgag- 
or was in a state of insolvency when the 
first mortgage was executed; for if that fact 
shall be established, it makes fraudulent, 
equally with the first, all the subsequent 
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mortgages. In this most material fact then, 
the defendants, who set up liens to the bank- 
rupt's estate, have a common interest. The 
bill asserts the fact, and the Buckinghams, 
by their demurrer, admit it. How then can 
they insist that they are improperly united 
in this suit with the other defendants, and 
that a great hardship will be imposed upon 
them to enter into a controversy in which 
tliey have no interest. The turning point, in 
all the mortgages, is the one above stated, 
^ud in this the defendants have all a com- 
ipon interest. If this be so, the objection 
ibat the Buckinghams can have no interest 
In the allegation of illegal interest, in the 
amended bill, cannot sustain the demurrer. 
It is not necessary that the common interest 
of the defendants should extend to all the mat- 
ters in the bill. If they have an interest in 
one or more leading facts in the bill. It is 
enough to sustain the jurisdiction, though in 
some other things there shall be no common 
interest But the interests of the defendants 
cannot be said to be wholly disconnected with 
that which is to be destroyed or lessen any 
one of the special liens. By this, the general 
creditors' dividend is increased; and this is 
especially the case to those who have other 
mortgages on the same property. In overrul- 
ing the demurrer on this ground, I cannot 
see that any hardship or expense is imposed 
upon the Buckinghams. They are not neces- 
sarily subjected to any expense or even de- 
lay in investigating a matter in which they 
have no Interest. 

The question of jurisdiction on the other 
aspect of the case, is clear of all difficulty. 
The assignee has a right to pay the liens on 
the estate of the bankrupt under the order of 
the bankrupt court. He has a right to come 
into this court to set aside all fraudulent 
liens, and jurisdiction being acquired, the 
court, as a matter of course, will direct such 
liens as shall be held valid, to be discharged. 
On a broader ground the jurisdiction may be 
assumed. The assignee has a right to ask 
the aid of a court in chancery to assist him 
in the duty dt discharging incumbrances. 
Fii-st, to ascertain their amount and their 
priority, and for this purpose, all who claim 
liens upon the bankrupt's estate, may be 
united as defendants, and called upon to an- 
swer. Under the extensive powers given to 
the assignee by the bankrupt act, he might, 
perhaps, sell the equity of redemption in the 
mortgaged premises in question. But such 
a procedure, under the circumstances of this 
case, would be exceedingly improper, as it 
might sacrifice the interests of the creditors. 
Here is an estate amounting in value, prob- 
ably, to forty thousand dollars, and which, 
with the exception of a veiy inconsiderable 
amount, constitutes the entire estate of the 
bankrupts. There are many creditors of 
large amounts who have no interest in the 
liens enumerated In the bill, and who claim 
a distributive share of the estate. With the 
view then to ascertain the validity, the priori- 



ty, and the extent of the liens, the assignee 
has an unquestionable right to bring a suit, 
in chancery, against all the incumbrancers, 
to test the validity, priority and amount of 
their claims. And should the liens stated be 
found legal, or any part of them, this court 
will ascertain their priority and amount, and 
direct the money from the sale to be applied 
'by the assignee accordingly. This proceed- 
ing Is in the nature of one to foreclose a 
mortgage. In such a case, all incumbrances, 
whether prior to or subsequent to the mort- 
gage on which the procedure is had, are 
proper parties. This enables the court to as- 
certain the priority and extent of the liens, 
and on a sale of the mortgaged premises, 
properly to apply the proceeds. In such a 
proceeding, the object is not to ascertam pre- 
tended, but real incumbrances. The last mort- 
gagee has a right to pay off all prior mort- 
gages, and secure to himself the liens under 
them. But this is authorised only by a per- 
son who has a valid incumbrance; conse- 
quently, the court, in ascertaining all the in- 
cumbrances, must necessarily ascertain their 
validity. 

The proceeding under considei-ation arises, 
necessarily, from the provisions of the bank- 
rupt act. Effect could not be given to those 
provisions, in a case like the present, except 
through the interposition of a court of chan- 
cei*y. It is only in such a com-t that the pri- 
ority of the liens can be ascertained. To de- 
termine this, the instruments must be before 
the court, so that they may be compared. 
The objection of usury, as averred In the 
amended bill, and which is the principal 
ground of demurrer to this procedure, can 
have no weight The court must inquire in- 
to the validity and the amount of the liens, 
to enable the assignee to discharge them; and, 
indeed, such discharge miist be made under 
the decree of the court. The interest of the 
general creditors, and, also, the interest of the 
mortgagees, are all adjusted and finally set- 
tled by the decree. For this purpose, then, 
the jurisdiction of the court may not only be 
exercised, but it is not perceived how such 
a case can be properly settled in any other 
mode. A sale on any mortgage does not af- 
fect the rights of other mortgagees, unless 
they are made parties. A mortgagee, whose 
mortgage is prior to that on which the sale 
is made, cannot be affected, as his right is 
paramoimt to the junior mortgage. Nor Is 
the interest of a subsequent mortgagee af- 
fected; for, notwithstanding the 'sale, he may, 
not having been made a party, pay the pur- 
chase money and interest, and claim that the 
property shall be agam sold in satisfaction 
of his mortgage, and of the sum paid by him 
to the first pm-chaser. The rights, therefore, 
of these mortgagees can only be settled by 
bringing them before the court, as has been 
done in this case. And the allegation in the 
amended blU, as to the rate of interest char- 
ged by tlie banks, whether, if sustained, the 
effect shall be to avoid the instruments or the 
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interest only, it was proper to make it a 
charge in the bill. In the decision of this 
point, the genei-al creditors are not only in- 
terested, but also all the other mortgagees. 
For if the bank mortgages shall be set aside 
or reduced in amount, their mortgages, if 
ralid, being for, in pait, the same property, 
■will secure the payment of a larger amount. 
Whether the court can direct the sale of the 
land mortgaged in Kentucky, need not now 
be considered. The mortgagee is a party to 
the suit, and if, on no other ground, it would 
be proper to have that mortgage before the 
court, to see how it stands connected with 
other mortgages and liens, which the same 
mortgagee holds on other property in this 
state. 

Upon the whole, I can entertain no doubt, 
that under this last head, the jurisdiction is 
sustainable. The force of the objection as to 
misjoinder of parties is not perceived. The 
defendants in Kentucky have voluntarily an- 
swered, and that makes them parties to the 
suit. And if the interests of the defendants 
are properly brought before the court, as has 
been shown, there can be no objection to the 
joinder of those who claim such interests. 
The demurrer is overruled. 

_ [NOTE. The case was again heard upon mo- 
tion of complainant to appoint a receiver to take 
charge of a farm, part of the real estate alleged 
to have been fraudulently conveved. The mo- 
tion was allowed. Case No. 8,887. It was then 
heard upon the question of the validity of the 
transfers alleged to be fraudulently made by 
the bankrupts. Some of these were held to be 
invalid. Id. 8,888. Finally it was heard on ex- 
ceptions to the master's report. Id. 8,889.] 



Case Ifo, 8,887. 
McLean v. lafayette bank et al. 

[3 McLean, 503; i 2 West. Law J. 441.] 

Circuit Court, D. Ohio. Dec. Term, 1844. 

Bankkdptot — Appointment of Receiver — No- 
tice—Possession Relinquished to Inoum- 

BUANCEK, 

1. Previous notice of a motion for the appoint- 
ment of a receiver is not necessary, when coun- 
sel for the opposite party are present in court. 

2. Where a bankrupt owned real estate in- 
cumbered fay previous liens, which are before 
this court for adjustment, a receiver will he ap- 
pointed on the application of the assignee in 
bankruptcy, although the bankrupt may have 
relinquished possession to some of the prior in- 
cumbrancers. 

[Cited in Foster v. Ames, Case No. 4,965.] 

[This was a bill by Nathaniel C, McLean, 
assignee in bankruptcy of John Mahard, Jr., 
and William Mahard, partners as John Ma- 
hard & Co., to set aside certain transfers of 
stock of the Lafayette Bank and mortgage 
of real estate made by the bankrupts, and 
claimed to be fraudulent as to their credit- 
ors. An injunction was granted to stay pro- 
ceedings in the state court seeking to en- 

1 [Reported by Hon. John McLean, Circuit 
Justice,] 



force the alleged fraudulent preferences. 
The case was formerly heai'd upon motion 
to dissolve this injunction. Case No. 8,885. 
Subsequently an amended bill was filed, to 
which the defendant demurred. The demur- 
rer was overruled. Id. 8,88G. It is now 
heard upon motion of complainant for the 
appointment of a receiver to take charge of 
certain of the real estate alleged to have 
been fraudulently conveyed.] 

N. C. M'Lean, Mr. Wright, and Coffin & 
Miner appeared for complainant. 
Mr. Corry, for J. & M. Buckingham. 
Mr. Chase, for Lafayette Bank. 

LEAVITT, District Judge. The complain- 
ant has submitted a motion for the appoint- 
ment of a receiver, based on bis affidavit, 
setting forth that J. Buckingham and Mark 
Buckingham, shortly after the decree in 
bankruptcy against Mahard, entered into the 
possession of, and have since occupied, with- 
out rightful authority, a farm described in 
the bill, formerly the property of the bank- 
rupt; and that there is now a large amount 
of rent, in kind, upon the premises, the 
product of said fai-m, and under the con- 
trol of said Buckinghams, who, as judgment 
creditors of said Mahard, are made defend- 
ants to the bill, and whose rights are, there- 
fore, before the court for adjustment. The 
counsel for the Buckinghams, and the coun- 
sel for the Lafayette Bank, appear, and 
resist the application for the appointment of 
a receiver. They set forth, in substance, 
in their statements, that the Buckinghams, 
having a lien on the said farm, by virtue of 
a judgment and levy upon it, as creditors of 
said Mahard, with the consent of the Lafay- 
ette Bank, took possession, after it was 
abandoned by Mahard, and have since con- 
tinued to occupy it It is also stated, that 
said" bank has the prior lien by mortgage 
upon said farm, and is content that the 
Buckinghams shall continue in the occu- 
pancy thereof, without the intei-vention of a 
receiver; they being, as it is alleged, men of 
substance, and able to respond to the par- 
ties interested for the rents and profits 
which have been or may be received by 
them. 

It is insisted, in the first place, by counsel 
who oppose this motion, that it ought not to 
be granted, because previous notice has not 
been given to the parties interested, of an in- 
tention to submit it. The authorities referred 
to do not sustain the position, that this no- 
tice is necessary, under all circumstances. 
On the contrary, it appears that a court of 
chancery will sometimes appoint a receiver, 
on an ex parte application for that pui-pose; 
but ordinarily it will not do so until the time 
for the defendant's appearance has expired, 
and without an exhibition of facts rendering 
such summary proceeding necessary. 1 
Barb, Ch, Prac. 669. It is believed that- no 
authortties can be produced, proving that no- 
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tice of the motion is required, in any case, 
wliere tlie parties to tie affected by the ap- 
pointment of a receiver are in court, repre- 
sented by counsel, who appear in resistance 
of the motion. It seems to he supposed by 
counsel that the third rule, of the rules of 
practice for the courts of equity of the 
United States, adopted by the supreme court, 
and, consequently, obligatory on this court, 
requires a previous formal notice of the 
pending- motion. This rule, however, ob- 
viously embraces only applications for "in- 
terlocutory orders, rules, and other proceed- 
ings," preparatory to the hearing of causes 
on their merits, made to a judge at cham- 
bers, or on rule days, at the clerk's office. 
It does not apply to a motion made in term, 
and in the presence of counsel. This mo- 
tion is also opposed on the ground that the 
case pe;iding, in which the motion is made, 
involves a question of jurisdiction between 
this court and one of the courts of the state; 
and that until this conflict of jurisdiction is 
finally settled, the power of this court to ap- 
point a receiver cannot be rightfully exer- 
cised. In reply to this objection, Judge 
McLean, at the last tenn of this court, after 
full argument and mature consideration, re- 
fused, on a motion for that purpose, to dis- 
solve the injunction granted in this case- 
maintaining that this court had jurisdiction, 
under the provisions of the late bankrupt 
law [of 1841 (5 Stat. 440)], both of the subject 
matter of, and the parties to, the pending 
suit [CaSe No. 8,885.] After analysing and 
commenting on the 6th and 8th sections of 
the bankrupt act, he concludes, that "the 
jurisdiction vested in this court, under these 
sections, is complete, and reaches every pos- 
sible controversy that can arise in the col- 
lection and distribution of the effects of the 
bankrupt." And -again, "the act of bank- 
ruptcy brings into the bankrupt court all the 
interests of the banlsrupt; and it seems rea- 
sonable that the court should exercise an ex- 
clusive jmisdiction over those interests." It 
is true, that in oveiTuling the motion to dis- 
solve the injunction, the judge remarks, that 
the parties wiU not be precluded from the 
discussion of the question of jurisdiction on 
the final hearing. [See Case No, 8,886.] In 
this posture of this question, the court will 
not overrule the present motion, on the 
ground of a defect of jurisdiction. 

These preliminary objections being dis- 
posed of, the question is presented, whether, 
from the facts before the court, it will be a 
rightful exercise of its power, to appoint a 
receiver, according to the prayer of the com- 
plainant. The power to appoint a receiver 
pertains necessarily to every court having 
chancery jurisdiction. In 1 Barb. Ch. Prac. 
p. 658, it is said: "A receiver is a person ap- 
pointed by the court, to receive the rents 
and profits of land, or other property, or 
things in question in this court, pending the 
suit, where it does not appear reasonable 
that either party should do it" "The im- | 



mediate moving cause of the appointment, 
is the pi'eservation of the subject of litiga- 
tion, or the rents and profits of it from 
waste, loss, or destruction." In Story's 
Equity Jurisprndence (volume 2, p. 158) it is 
laid down, that "the appointment of a re- 
ceiver is a matter resting in the sound dis- 
cretion of the comi:." The same principle is 
asserted in 1 Pow. Mortg. note 294; 1 Johns. 
Ch. Cas. 57. "It (the appointment of a re- 
ceiver) may be granted, in any case of equi- 
table property, upon suitable circimastances." 
2 Story, Eq. Jur. p. 157, § 829. 

What -is the case before the court? A bill 
has been filed in this court by the complain- 
ant, as the assignee of Mahard, a bankrupt. 
It is averred in the bill, that Mahard, at the 
time of his bankruptcy, was possessed of a 
large real estate, incumbered by various 
mortgages and judgments, which he repre- 
sents as having been procured in fraud of 
the bankrupt law, and, therefore, void; that 
proceedings had been instituted by some of 
the lien holders, in the superior court of 
Hamilton county, for the purpose of obtain- 
ing an adjudication upon their rights; and 
that in order to the final and satisfactory ad- 
justment of the interests of all the creditors, 
it was necessary that the liens should be 
brought into this court, which, under the 
ample powers confeiTed on it by the bank- 
rupt law, would possess complete jurisdic- 
tion to settle the rights of all concerned. 
The bill prays an injunction, restraining the 
mortgagees and judgment creditors from 
further proceeding in the state court to en- 
force their liens. The injunction was grant- 
ed, and still continues in full force. The 
whole case is, therefore, before this court for 
a final hearing, and the equitable adjustment 
of all the interests involved in this contro- 
versy. During the pendency of these pro- 
ceedmgs, the, Buckinghams have been in the 
occupancy of the farm in question, and are 
now in possession of a large amount of its 
products, the rightful ownership of which 
depends on the final decree and order of dis- 
tribution to be made by this court By the 
operation of the decree in bankruptcy 
against Mahard, all his interest in the prem- 
ises, at the time of filing his application, 
was divested from him, and passed to and 
vested in his assignee. The assignee, there- 
fore, stands in the position of legal owner ' 
of all the bankrupt's estate, and is also the 
legal representative of all his creditors. As- - 
eertaining there were numerous and con- 
flicting claims and liens on the large real es- 
tate of the bankrupt, and having reason to 
believe," as alleged in the bill, that some of 
these were fraudulent and void, as being in 
contravention of the bankrupt law, it was 
his duty to institute proceedings to test their 
validity, and to settle the priorities of such 
as should be adjudged valid. This court, in 
taking jurisdiction of the case, and enjoin- 
ing further proceedings to enforce the liens, 
divested the holders of these liens of all 
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right and power to interfere with the prop- 
erty to which the incumbrances attached, 
until the final hearing. Pending the suit in 
chancery, and while the injunction contin- 
ued in force, none of the parties could right- 
fully exercise acts of ownership over the 
property in conti-oversy. The Lafayette 
Bank, though represented as having a prior 
and undisputed lien on the farm, could not, 
in this posture of the case, without the sanc- 
tion of this court, either take possession of 
the property, or give to another a valid as- 
sent to take possession. Neither did this 
right pertain to the Buckinghams, in virtue 
of their judgment and levy— especially as 
that judgment is distinctly alleged to be void 
under the bankrupt law, and as it is one of 
the objects of the bill to procure the adjudi- 
cation of this court on that point The prop- 
erty of the bankrupt may be justly said to 
have been in the keeping of the law from 
the time of issuing the injunction, and the 
rights of the lien holders in a state of sus- 
pension till the final hearing. 

It would seem, that under these circum- 
stances, the Buckinghams are not in the 
rightful possession of the farm in question; 
and it is equally clear that the case made, is 
one in which a court of chancery should ex- 
ercise the power pertaining to it, of appoint- 
ing a receiver. All the lien holders, as well 
as the general creditors of the bankrupt, 
Mahard, have an interest in the products of 
the farm, now Tinder the control of the Buck- 
inghams, and also in the rents and profits 
accruing, pendente lite; and there is great 
propriety in placing these in the keeping of 
a responsible officer of this court, to be held 
by him, subject to its final order. It is not 
perceived that this course can, by any possi- 
bility, injuriously affect the rights of any of 
the parties concerned. The assignee, as the 
representative of the general creditors, as- 
serts that the appointment of a receiver is 
necessai-y. And, although the fact be con- 
ceded that the Buckinghams are now sol- 
vent and will in all probability be able to 
respond hereafter to any claim that may be 
set up against them, growing out of their 
use and occupancy of the premises, yet will 
it be proper to refer the numerous other 
creditors of the bankrupt to this trouble- 
some, not to say doubtful, remedy, for the 
recovery of their rights? It is impossible to 
foresee what change may take place in the 
circumstances of the Buckinghams before 
the final adjudication of the rights of the 
parties concerned in this suit. If they 
should, in the intervening time, by any ad- 
verse fortune, become insolvent, the parties 
would be without any remedy. But, if no 
such change shall occur, it is altogether 
probable that, after the termination of this 
suit, should it be adverse to their claim, fur- 
ther litigation will be necessary to ascertain 
and enfox'ce their liability; and, after the 
lapse it may be of years, such a proceeding 
would be attended with serious difficulties 



and emban-assments, and put the rights of 
other creditors in great jeopai'dy. 

THE COURT, therefore, entertain no 
doubt that the case submitted calls for the 
exercise of its discretionary power in the 
appointment of a receiver; and the motion 
of the complainant is, accordingly, granted. 

[NOTE. The ease was subsequentlv heard 
upon the question of the validity of the trans- 
fers alleged to be fraudulently made bv the 
bankrupts. Some of these were held to be inva- 
lid. Case No. 8,SSS. Finally it was heard on. 
exceptions to the master's report, which excep- 
tions were overruled. Id. 8.889.] 
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McLEAN V. LAFAYETTE BANK et al. 

[3 McLean, 587.] i 

Okcuit Court D. Ohio. July Term, 1846. 

Baskruptot — Adjustment of Liens — Fkaud — 
Preference — Insolvency — Effect of Taking 
Mortgage — Bona Fides — Banks— Author ftt 
TO Discount — Usury. 

1. In bankruptcy, the circuit court will exer- 
cise jurisdiction over distinct interests and par- 
ties, ou allegations of fraud, in order to adjust 
liens and make distribution of assets. 2 

[Cited in Poster v. Ames, Case No. 4,965.] 
[Cited in OIney v. Eaton, 66 Mo. 564.] 

2. The assignee of the bankrupt may take ad- 
vantage in behalf of creditors, of any prefer- 
ence or other acts by the bankrupt in violation 
of the bankrupt law. 

3. The books and schedules of the bankrupt 
are evidence under this head. 

4. The taking of a mortgage by a bank from 
its debtor, does not show that the bank consid- 
ered him to be insolvent nor that the mortgagor 
contemplated bankruptcy. 

5. The second section of the bankrupt act [of 
1841 (5 Stat 440)] does not render void a con- 
tract or conveyance made two months before 
the bankruptcy, whatever may have been the 
intention of the bankrupt, if the other party act- 
ed fairly and had no notice of his intention. 

6. The party impeaching a contract, on the 
ground of fraud, must prove th& fraud. 

7. A contemplation of bankruptcy means — in 
contemplation of a state of bankruptcy. This 
means more than an inability to pay debts 
promptly. It means a thorough breaking up of 
his business by the bankrupt. 2 

[Cited in Ashby v. Steere, Case No. 576.] 

8. The charter of the Franklin Bank, which 
authorizes it to discount notes. «&c., on banking 
principles, does not make void a contract or 
note, reserving more than sis per cent inter- 
ests 

[Approved in Darby v. Boatman's Sav. Inst., 
Case No. 3,571.] 

[Quoted in Rock River Bank v. Sherwood, 10 
Wis. 182.] 

9. The words, "principles and usages of bank- 
ing," mean the right to receive interest in ad- 
vance. 

[Cited in Pape v. Capitol Bank of Topeka, 20 
Kan. 447.] 

10. The general law regulating interest ap- 
plies to the Franklin Bank. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [See note at end of case.] 



[16 Fed. Cas. page 265] 



(Case No. 8,883) McLEAN 



11. The purcliase of a bill, at any price, is 
not usurious. The statute gives, on the loan of 
money, "sis per cent, per annum, and no 
more." 2 

[Approved in Darby v. Boatman's Sav. Inst, 
Case No. 3,571.] 

12. A bill purchased, must be complete, so as 
to enable the purchaser to bring suit on it. A 
bill not accepted is not of this character. 

13. When paper is the basis of eschange, it 
may be shown as influencing the rate of ex- 
change. 

14. The rate of eschange is a fact to be es- 
tablished by evidence, like any other fact, 

15. If the rate of eschange charged be only 
colorable, it is usurious. 

16. The court will not presume that a com- 
bination esisted to increase the rate of ex- 
change. Such a charge must be proved by the 
clearest evidence. 

17. A discount of a bill, on -ivhich eschange is 
charged to take up a prior bill, is not usurious, 
unless it be shown that such an agreement was 
made at the discount of the first bill. 2 

18. A prior mortgagee has a right to release 
his claim on the payment of his debt, unless he 
have actual notice of the claims of subsequent 
mortgagees. 

[Cited in George v. Wood, 9 Allen, 82.] 

19. The lien of a satisfied judgment cannot be 
revived in favor of one of iiie defendants, who 
was surety, to the prejudice of third parties. 

20. A surety, having paid the 'debt, has a 
right to all the collaterals held by his principal, 
but cannot claim the assignment of the instru- 
ment which is evidence of the debt against the 
principal and himself- 

21. By giving collateral security to the Frank- 
lin Bank, by its debtor, the charter lien is dis- 
charged. 

22. A judgment lien is good under the bank- 
rupt law, and, being prior to a. mortgage, must 
be first satisfied. 

23. The charter of the Lafayette Bank pro- 
vides, that it shall not take more than sis per 
centum per annum, in advance, on its loans or 
discounts. This provision is similar to the one 
in the Bank of Ghillicothe, and to the general 
act regulating interest. The rule of construc- 
tion should be the same, on words of the same 
import, whether found in the (iarter of a bank, 
or in the general law. 

24. On general principles, a contract made 
against law, or in violation of the policy of the 
law, is void. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 

25. The law in Ohio is settled, that usury 
voids the contract only for the escess. 

[Approved in Darley v. Boatman's Sav^ Inst, 
Case No. 3,571.] 

26. If the bills were void, and the mortgages, 
the money actually paid by the bank could be 
recovered. But the bills were not usurious. 
The regular interest only was paid in advance, 
and the established rate of escnange was char- 
ged for bills. 2 

27. Stock transferred to the bank as collateral 
security, for the time, extinguishes the charter 
lien. 

28. A note being renewed, omitting one of 
the indorsers, he is not liable, and can claim no 
lien as such. 

29. A co-security may daim that property, giv- 
en to indemnify the other surety, may be sold 

2 [See note at end of case.] 



for the benefit of both. But this cannot be done 
where the other surety is discharged by the pay- 
ment of the debt. 

30. Where parties, not within the jurisdiction 
of the court, appear voluntarily, the court can 
take jurisdiction. 

31. Where a mortgage is given on personal 
property, which remains in ihe possession and 
under the control of the mortgagor, and he sells 
the property, in part, in payment of other debts, 
&c., the mortgage must be considered fraudulent 
and void. 

[Cited in Fairbanks v. Amoskeag Nat. Bank, 
38 Fed. 034.] 

32. A concealment of a mortgage, by fraudu- 
lent representations to the injury of tiiird par- 
ties, is void. 

33. A mortgage to indemnify, may be subject- 
ed to the rights of the creditor, though the mort- 
g?*gee may not have paid the debt. 

34. Where a lien is common to two or more 
creditors, and one of the creditors has a lien on 
a separate property, equity will require the sep- 
arate lien to be enforced first. 

35. A contract made within the two months 
previous to the filing of a petition by a bank- 
rupt, does not stand as if -made prior to that 
time. 

36. Such a contract is prima facie fraudulent— 
or, at least it must be shown to be bona fide. 

37. A judgment confessed within the two 
months before filing the petition, where the 
bfinkrupts had broken up their business, &c., is 
fraudulent, and also the proceedings under its 

[TJiis was a bill by Nathaniel McLean, as- 
signee in bankraptey of John Mahard, Jr., 
and William Jlahard, partners as John Ma- 
hard & Co., to set aside certain transfers of 
stock of the Lafayette Bank and mortgage 
of real estate made by the bankrupts, and 
claimed to be fraudulent as to their credit- 
ors. An injunction was granted to stay pro- 
ceedings in the state court seeking to en- 
force the alleged fraudulent preferences. The 
case was formerly heard upon motion to dis- 
solve this injunction. Case No. 8,885. Sub- 
sequently an amended bill was filed, to 
which the defendant demurred. The demur- 
rer -was overruled. Id, 8,886. Complainant 
moved for a receiver to take chajge of a* 
farm, a part of the property alleged to have 
been fraudulently transferred. The motion 
was allowed. Id. 8,887. It is now heard 
upon all the papers in the case as to the va- 
lidity of the- alleged fraudulent liens and 
transfers.] 

Wright, Fox, Miner, Corry, Russel & Cor- 
win, for complainant. 

Groesbaek, Chase, King & Anderson, for 
defendants. 

OPINION OF THE COURT. In this bill 
the complainant prays, that the property of 
Mahard, real and personal, may be brought 
into the bankrupt court for distiibution, and 
that the various liens under which the de- 
fendants claim may be set aside and an- 
nulled as fraudulent under the bankrupt and 
state laws. An injunction was gi-anted to 

2 [See note at end of case.] 
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stay proceedings in the state courts on the 
mortgages and other liens set up by the de- 
fendants. The case in all its branches has 
been argued with much research and distin- 
guished ability. As many of the defendants 
assert distinct interests, which are in no re- 
spect connected, a demurrer on that ground 
was filed to the bill. At a former term this 
demurrer was overruled, and the jurisdiction 
of the court sustained. Since then, the case 
of Ex parte Christy, 3 How. £44 U. S.] 308, 
has been decided, which maintains the 
ground assumed by this court In February, 
1837, John Mahard, Sen., and John Mahard, 
Jun., having been co-paitners in a commer- 
cial business in Cincinnati, dissolved; and a 
new co-partnership was formed between 
John Mahard, Jun., and William Mahard. 
The same persons constituted a partnership 
in New Orleans. On the 27th of Alay, 1842, 
John Mahai'd, Jun., filed his petiiion under 
the banki-upt law, and on the 20th of July 
ensuing, obtained a decree of bankruptcy. 
William Mahard on the 12th of August fol- 
lowing, petitioned for the benefit of the act, 
and, m due course of proceeding, was de- 
clared a bankrupt. The Cincinnati firm ex- 
hibited an amount of debts exceeding one 
hundred and seven thousand dollars, while Its 
assets were little more than the sum of five 
thousand dollai-s. The firm at New Orleans 
seems to have owed, independently of its 
indorsements, about the sum of thirty-eight 
thousand dollars; and it returned nominal 
assets to neai'ly the same amount. In the 
list of debts are included the sums due- to 
the defendants, and a statement of the mort- 
gages given to them. There is no suggestion 
that the schedules filed in the bankrupt court 
do not contain a coiTect statement of the 
condition of the respective firms. The mort- 
gage to the Franklin Bank of Cincinnati will 
be first considered. This instrument is dated 
the 3d of April, 1841, and was recorded the 
18th of October ensuing. It was given on 
in-lots 404 and 4G0, in Cincinnati, by John 
Mahard, Jun., to secure the payment of about 
the sum of sixteen thousand dollars; for 
which he was then responsible to the bank, 
and "all other liabilities to the bank which 
he might afterwards incur." This mortgage 
was signed and acknowledged before the 
bankrupt law was passed, but, under the 
Ohio statute, it did not take effect until it 
was recorded, which was subsequent to the 
passage of the bankrupt act. That act did 
not go into operation until the 1st of Feb- 
ruary, 1842. The validity of this instrument 
is objected to on several grounds. 1. That it 
was intended to give a preference to the Frank- 
lin Bank over other creditors, the firm be- 
ing at the time insolvent. 2. That it is void, 
as it was designed to secure debts which the 
bank had no power to contract. 3. That the 
debts secured by it were usurious. 

To show that both finns commenced busi- 
ness without capital, and rested entirely 
upon credit, through the whole course of 



their business, in the concluding argument 
the books of the partnei*ships were referred, 
to, and other evidence in the case. John 
Mahard, Jun., is a witness, and swears that 
until about the time of filing his petition, he 
considered himself solvent; and that the firm 
at Cincinnati were able to go on with their 
business. The books and the schedules are 
evidence, if for no other purpose than to les- 
sen the weight of this statement. But they 
are clearly admissible on general principles, 
as facts which may conduce to invalidate 
liens created to benefit certain creditor to 
the prejudice of others. In this respect the 
assignee represents the creditors, and may 
take advantage of a preference and fraud 
which the bankrupt could not do. By the 
fifth section of the act of Ohio, of the 11th 
of February, 1832, a fraudulent transfer of 
property to defeat creditors is made a penal 
offense. And by the third section of the act 
of the 14th of March, 1838, it is declai-ed 
that "all assignments of property in trust, 
which shall be made by debtors to trustees, 
in contemplation of insolvency, with the de- 
sign to prefer one or more creditors to the 
exclusion of others, shall be held to enure to 
the benefit of all the creditors in propoi*tion 
to their respective demands." The assets of 
both firms may be considered nominal at the 
time of their failure; and from their books it 
would seem that the partnei-ship business 
was carried on mainly, if not exchisively, by 
discounts and the sale of bills. The proper- 
ty moitgaged was owned by John Mahard, 
Jun. It may be that funds from the proceeds 
of the paitnership were used in the pur- 
chase of a part of this property. Of this, 
however, there is no positive evidence. The 
fact of taking this mortgage, it is insisted, 
goes to show that the Franklin Bank doubt- 
ed the solvency of the Mahards. Such se- 
curity to banks is not unusual, and although 
it may show on the part of Uie bank a de- 
sire for a higher security than that of an 
indorsement, yet it does not prove that the 
borrower is considered insolvent. Mahai'd 
may have executed the mortgage in prefer- 
ence to giving an additional indorser. At the 
date of this mortgage the credit of the Ma- 
hards seems to have stood fair. No facts 
have been proved in the case, which conduce 
to establish the fact, that at that time they 
contemplated banltruptcy, or a state of in- 
solvency, within the bankrupt or state law. 
Much less is there any evidence that the 
bank, in taking the mortgage, acted under a 
knowledge that a state of bankruptcy or in- 
solvency was contemplated by the mort- 
gagor. A rigid sci*utlny into the affairs of 
the firms, so as to ascertain the amount of 
their capital by their creditors, is not to be 
presumed. They did a large and, apparently, 
a prosperous business in the winter of 1840- 
and 1841. And it was not until the 2d of Au- 
gust, 1841, that any one of their notes was 
protested. Subsequent to this period, their 
bills were occasionally protested, sometimes- 
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for non-acceptance, and at others for non- 
payment In the summer of this year, Mr. 
Groesheek, the president of the Frantlin 
Bank, refused to increase aialiard's indebt- 
ment. 

In this part of the case, it may be proper 
to give a construction to the second section 
of the bankrupt act, which, it as contended, 
vitiates all the liens set up by the defendants. 
That section provides, "that all future pay- 
ments, securities, conveyances, or transfers 
of property, or agreements made or given 
by any bankrupt, in contemplation of bank- 
ruptcy, and for the purpose of giving any 
creditor, indorser, surety, or other person, 
any preference or priorily over the genei-al 
cx-editors of such bankrupt; and all other 
payments, &c., in contemplation of bankrupt- 
cy, to any person or persons whatever, not 
being a bona fide creditor or purchaser, for a 
valuable consideration, without notice, shall 
be deemed utterly void, and a fraud upon 
this act." "Provided, that all dealings and 
ti-ansactions, by and with any bankrupt, 
bona fide made and entered into more than 
• two months before the petition filed against 
him or by him, shall not be invalidated by 
this act: provided, that the other party to 
any such dealings or transactions, had no 
notice of a prior act of bankruptcy, or of the 
intention of the banki-upt to take the benefit 
of this act." Then follows the clause: "If 
it shall appear to the court that the volun- 
tary bankrupt, since the 1st of January, 1841, 
or at any other time, in contemplation of the 
passage of a bankrupt law, by assignment 
or otherwise, has given a preference to one 
creditor over another, he shall not receive a 
discharge unless a majority of his creditors 
shall consent thereto." And by another pro- 
viso, in the same section, liens valid unda- 
the state law are not to be affected by the 
act, if not inconsistent with its provisions. 
This section has given rise to much contro- 
versy, and the courts have not altogether 
concurred m its construction. It has not been 
construed by the supreme court Where, in 
contemplation of bankruptcy, and to give a 
preference to one creditor over another, a 
payment or transfer of property is made, it 
is -void under the first part of the section. 
But by the first and second provisos, all 
bona fide transactions, more than two montlis 
before the petition was filed, and where the 
other party had no knowledge of an act of 
bankruptcy, or notice of an intention by the 
bankrupt to take the benefit of the act, are 
not invalidated by the act. From this it is 
clear, that before the two months a creditor 
or purchaser, acting bona fide, and without 
knowledge that the bankrupt had committed 
an act of bankruptcy, or intended to apply 
for the benefit of the act, might, in every 
respect, make as valid contracts with him as 
with any other citizen. And where a con- 
tract is impeached under these provisos, the 
party impeaching it must show that it was 
not made bona fide. A fraud at common 
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law, or under this act before the two months, 
is not presumed. The above refers to the 
good faith of the purchaser or creditor, with- 
out regard to the motives of the bankrupt 
He may have committed an act of bankrupt- 
cy, or intended to apply for the benefit of 
the act, and, consequently, acted in bad faith, 
stiU the contract is valid, if the other party 
has acted in good faith, and without the 
knowledge or notice specified. 

But the important inquiry remains to be 
answered, what shall amount to a "contem- 
plation of bankruptcy," and a preference of 
a creditor, within the section. It would seem, 
from some of the arguments in this case that 
nothing short of an avowal of an intention to 
take the benefit of the act and to give a 
preference, is within this section. This is 
clearly wrong. O^e com-ts, or jm-ies under 
the instructions of the courts, must deter- 
mine in this, as m other cases of fraud. This, 
being a fraud under the act, may not possess 
that turpitude which attaches to a fraud at 
common law. It may, indeed, separated 
from the statute, have the appeai-ance of a 
just, if not a meritorious act; but whether 
it violate the statute, must be ascertained as 
in a common fraud. We may give a defini- 
tion of fraud, but no court or jurist can lay 
down an unvarying rule, applicable to all 
cases, by which an act shall be held fraud- 
ulent The character of the act not unfi-e- 
quently, depends upon th^e intention with 
which it was done. And we can only judge 
of the intention from the act and its attend- 
ing chrcumstances. These are as diversified 
as human ti-ansactions. It is contended that 
the words, "in contemplation of bankruptcy," 
must be construed to mean, an "intention to 
take the benefit of the bankrupt law." An 
hidividual may be reduced to a state of bank- 
ruptcy, and yet from pride, or other motives, 
not intend to take the benefit of the law. Now, 
if the construction contended for be correct, 
such an individual might in contemplation of 
a state of bankruptcy, "prefer certain credit- 
ors to others, without any violation of the 
act This would defeat the great object of 
the law, which was, to secure to creditors a 
pro rata disfa,-ibution of the estate of the bank- 
rupt. A construction which leads to this, re- 
quires no further comment The term bank- 
rupt, as used in the act has no technical 
signifieancy which sustains this view. "In 
contemplation of bankruptcy," means, in con- 
templation of a state of bankruptcy. Had 
congress meant more than this, they would 
have said so. Had an intention to take the 
benefit of the act been the thing "contem- 
plated," it would have been expressed in 
appropriate terms. But such a provision 
would not have reached the evil to be rem- 
edied, A state of bankruptcy reaches the 
evil, and the above provisions of the act give 
a remedy. 

A state of bankruptcy, or insolvency, means 
more than a mere inability tio pay debts 
promptly. Such are the vicissitudes of trade. 
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that but few of our enterprising merchants 
have not, at different periods in their course 
of business, been in this predicament They 
-were, perhaps, unable to meet the demands 
against them xmder any reasonable indul- 
gence, had they closed their concerns. But 
their credit was good; they met promptly the 
ciuTent demands against them, and soon re- 
ti-ieved their affairs. A bankruptcy within 
the law, not only presupposes an inability to 
pay debts, but to continue in business. The 
preference of one creditor over another, im- 
plies an inability to pay both, and a deter- 
mination to prefer one to the other. If, at 
the time Mahard executed this mortgage to 
the Franklin Bank, on a strict account of 
the partnership funds, they had been found 
inadequate to meet the partnership debts, it 
would not follow that the firms were insol- 
vent. The private property of John Mahard, 
Jun., was liable, and this, beuig of large 
amount, gave credit to the partnerships. That 
the Mahards, at this time, did not contem- 
plate closing their business is clear, as they 
continued it through the summer and fall of 
1841. In October of that year, their embar- 
rassments became so great as to induce them 
to apply to the "Lafayette Bank" for relief, 
to enable them to carry on their business. 
Whether this application was made known to 
the Franklin Bank does not appear. Why 
this mortgage was withheld from record, from 
the 3d of April, liie day of its date, to the 
18th of October, is not shown. This circum- 
stance is not proved to be so connected with 
other facts as to authorise an imfayorable 
presumption against the bank. On a full con- 
sideration of the facts and circumstances 
connected with the execution and recording 
of this mortgage, it cannot be held void under 
the second section of the bankrupt act, nor 
does it come within the state law above cited. 
Under the second head, it is argued, that 
this mortgage is void, as it was given to 
secure a debt which the bank had no powei- 
to conti-act. In support of this position, it 
is alleged, that the charter of the Franklin 
Bank prohibits it from taking more than six 
per cent, interest, and that a larger amount 
than that was received on the loans made to 
the Mahards, which, consequently, makes 
void the contract. In the case of Bank of 
Chillicothe v. Swayne, 8 Ohio, 254, the court 
held, that a bill of exchange which the bank 
had discounted at a greater rate of interest 
than six per cent, per annum was void, under 
a provision in its charter, that it should "not 
take more than at the rate of six per cent, 
per annum on its loans or discounts." The 
same principle has been sanctioned by the 
same court in subsequent cases. Before these 
cases are more particularly referred to, it 
may be proper to examiae the charter of the 
Franklin Bank, to see if it contains a pro- 
hibition which will bring it within the prin- 
ciple of the above cases. It is admitted that, 
in terms, no prohibition against taking more 
than six per cent interest is in the charter, 



but is supposed to be contained in the fol- 
lowing words. "And it shall be lawful for 
said bank to loan money, buy, sell, and ne- 
gotiate bills of exchange, checks, and prom- 
issory notes, and to discount upon banking 
principles and usages, bUIs of exchange, post 
notes, promissory notes, and other negotiable 
paper or obligations for the payment of a 
sum of money certain." 

The power to "discount upon banking prin- 
ciples and usages," it is contended, imposes 
upon the bank a prohibition against receiving 
on its loans and discounts more than at the 
rate of six per cent, per annum. And tliis 
prohibition, thus brought into the charter, is 
to make void any contract made by the bank 
in violation of it It, therefore, must be made 
to operate as a penalty. Now, that penal 
laws must be consti-ued strictly, is a rule 
from which, it is believed, no court has de- 
parted; and yet, without such departm-e, it 
would seem the above prohibition cannot be 
made to operate in this chartei'. What is the 
plain and obvious meaning of the words, 
"principles and usages of banking?" It is, 
that the bank may take, on loans and dis- 
counts, the interest in advance. Many bank 
charters give thie power speeiaiUy. Without 
it, courts have held that taking the interest 
in advance is usurious. And strictly, this is 
so. But other courts have decided, that they 
would regard the usages of banks so far as 
to legalise this practice, though the charters 
may contain no provision on the subject 
That this was the main object of the above 
provision, there would seem to be no doubt 
If it include the prohibition contended for, 
because such prohibition may be found in 
other chai'ters, it must equally include all 
other provisions in these charters, which are 
not found in the Franklin Bank charter. 
This would be a new rule for construing a 
contract And especially would it be a new 
mode of introducing a prohibition into a char- 
ter. There can be no doubt, that the general 
law regulating interest applies to the Frank- 
lin Bank. 

This leads us to the question of usury, 
which is the third objection made to this 
mortgage. This objection equally applies to 
the mortgages taken by the Lafayette Bank, 
and as the facts which bear upon this point 
apply, substantially, to both banks, the ob- 
jection will be now considered. John & Wil- 
liam Mahard, of the Cincinnati firm, were in 
the practice of drawing bills, at four months, 
on Mahard & Brother, of the New Orleans 
firm. The same persons, it will be observed, 
composed both firms.' These bills were dis- 
counted by the banks, and, in addition to the 
rate of six per centum interest, per annum, 
was charged, from one to two per cent, for 
exchange; and on one or two occasions, 
three per cent Several witnesses proved, 
that the rates of exchange thus charged were 
regulated principally by the banks who dis- 
counted the bills, and brokers and grocers, 
who, to a limited extent, were in the practice 
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of purclaasing such bills. It "was proved that 
sight bills drawn on Xew Orleans, at Cincin- 
nati, with the exception of the months of 
March and April, in the year 1S42, command- 
ed, uniformly, a premium. This exception 
arose from peculiar causes, and, being subse- 
quent to the transactions before us, does not 
affect the question now under consideration. 
On time bills on New Orleans, exchange was 
charged at the rate of about a half per cent, 
per month for the time the bill had to run. 
The act fixing the rate of interest declares, 
"that all creditors shall be entitled to re- 
ceive interest on all money, after the same 
shall become due, &e,, at the rate of six per 
cent, per annum, and no more." A question 
is made, whether the banks did not purchase 
these bills. A purchase of a bill, at any 
price, is not usurious. It may be bought in 
the market, like a commodity, as the parties 
shall agree. But a bill to be thus sold must 
be complete. It must be in such a state as 
to enable the holder to bring suit on it 
There is no evidence that these bills were in 
this condition. On the contrary, it appears 
that they were bills drawn by the house on 
New Orleans, to be accepted by the firm 
there. The proceeds of the bills were placed 
to the credit of the drawers, John Mahard, 
Jun., conducted the house in' Cincinnati, and 
his brother William the one in New Orleans. 
If these biUs were not accepted befox-e they 
were negotiated with the banks, and the 
holders had paid no valuable consideration 
for them, they were discounted and not pur- 
chased. It is probable, that this distinction 
was not adverted to by the banks, but it was 
important, as it gave the character to the 
transaction. If the bills had been purchased 
at a discount of twenty per cent, there could 
be no legal objection to them. But, if they 
were discounted, with a reservation of inter- 
est exceeding the rate of six per centum per 
annum, it was usurious. And this Is the 
question we are now to e^^i^iine. There is 
nothing on the face of the bills which indi- 
cates usury; and it is not pretended that in- 
terest, as such, above the legal rate was 
charged. But it is contended, that the ex- 
change charged was colorable only, and with 
the view of extorting illegal interest. That 
this allegation is not without plausibility, 
must be admitted. It seems the banks dis- 
counted these bills, when they refused ordi- 
nary discounts. Bills were preferred, one of 
the witnesses says, because they afEorded, by 
the exchange, a higher profit to the banks. 
And then it appeai-s, that sight bills on New 
Orleans unifoi-mly sold for a premium. It 
seems that the exchange charged had no ref- 
erence to a specie basis. At the time, the 
banks had suspended specie payments, and 
the paper of these banks, in both cities, con- 
stituted the medium of circulation. This pa- 
per was at a discount, for specie, of from 
five to ten, perhaps a greater, per cent Its 
value was effected as the prospect of resump- 
tion Of specie payments by the banks became 



more or less remote. The resumption by the 
Cincinnati banks, in March and April, 1S42, 
caused exchange in that city to sell for a 
premium in New Orleans. It is true, that 
the holder of bills, payable in either city, 
could demand payment in specie, unless by 
the conti'act currency was to be received; but 
the paper basis is stated as having some in- 
fluence on the present question. The laws 
of trade equallj'' apply to the business of ex- 
change. The balance must be adjusted by 
specie or its equivalent. And it is often said, 
but not with strict accuracy, that the differ- 
ence of exchange between two places, is the 
expense of transporting specie from one to 
the other. That this expense is one of the 
principal elements of difference is undoubted. 
But there are other things which materially 
influence the rate of exchange. "When specie 
becomes a commodity, as it does when used 
to restore the balance of trade, like every 
other commodity its price depends upon the 
demand and supply. The value of this arti- 
cle is regulated by the vicissitudes of trade. 
Great as are the fluctuations of exchange in 
reference to a specie basis, they must be still 
greater when the basis is a depreciated cur- 
rency. This introduces a new element, the 
solvency of the banks, which must be great- 
ly influenced by public opinion. It was in 
tiis disturbed state of the currency, that the 
ti-ansactions under consideration took place. 
The currency of either city became more or 
less valuable, as it might enable the holder 
to make profitable investments In foreign 
merchandise, or other property, or to pay 
debts. 

It is objected that these facts can have no 
influence on the question under considera- 
tion. That they influenced the rate of ex- 
change between the two cities is undoubt- 
ed. And if they did this, are they not a 
part of the case? No just and legal result 
can be come to, which shall exclude them 
from consideration. And more especially are 
they important as conducing somewhat, pei'- 
haps, to show the great difference in value 
in the Cincinnati market, between bills at 
sight and on time. The longer the time the 
bill had to run the greater the risk. I do 
not speak of the legal result, but of the prac- 
tical and commercial view which mfluenced 
the rate of exchange. This view seemed to 
be necessaiy from the evidence in the case. 
But on this question it is unnecessary to go 
into the grounds of the charge for exchange. 
The rate of exchange is a fact to be ascer- 
tained and established by the evidence. Like 
the price of any vendible commodity it de- 
pends upon the market. If the charge for 
exchange is a mere shift or device to cover 
usury, the act is not the less usurious. Many 
most respectable witnesses have been exam- 
ined on this point, and there is no conflict in 
their testimony. They all agree that the 
rates of exchange charged by the banks, were 
the market rates. Banks, brokers, grocers, 
and all others who purchased, similar bills on 
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time, received tliem at the same rates of dis- 
count. No market rate of any thing could 
be more clearly established. Shall the court 
inquire, into the grounds of this charge, and 
upon then* own views of its propriety and 
justice, set aside and disregard this evidence? 
If they may do this in regard to the i-ate of 
exchange, why not do the same in regard to 
the market price of flour or any othei- article 
of merchandise? These depend upon the 
same principle and must be proved in the 
same way. When the court or jury as the 
case may be, are not brought by the evi- 
dence to the conclusion that the pretence un- 
der which the charge was made was a mei'e 
cover for usury, they cannot pronounce the 
act usurious. 

It is suggested that a combination may have 
been formed by bankers, brokers and others, 
to establish the market rate of these bills. 
No evidence is produced to establish this, ex- 
cept the supposed unreasonableness of the 
charge. Whether the banks realised a profit 
or loss in this business, cannot affect the le- 
gal question; but it may not be improper to 
say, in reference to the character of the per- 
sons implicated, that one of tlie cashiers 
stated they found it a losmg business. The 
court would require strong evidence to pro- 
nounce such a combination against a com- 
munity so respectable, intelligent and com- 
mercial, as that against which the imputa- 
tion is made. It includes a considerable por- 
tion of the most enterprising citizens of Cin- 
cinnati. Not only the grocers, brokers, and 
bankers of the city are Included, but the 
stockholders of the banks. 

These views seem to be sustained by the 
supreme court in the case of Creed v. Com- 
mercial Bank of Cincinnati, 11 Ohio, 495, 
where the court say: "On the Louisville 
bills (which were for sixty and ninety days) 
the bank charged six per centum interest per 
annum, and one per centum exchange, which 
was the market value of such bills, and the 
same rate at which they were purchased by 
other banks in Cincinnati; although ex- 
change between the two places, Cincinnati 
and Louisville, on sight bills, was at par." 
And in page 498: "If certain rates of ex- 
change were received, they were the fair mar- 
ket rates at the time." Some of the bills, it 
is said, were renewals of former discounts. 
It is not perceived that this can be material, 
unless it be connected with the original 
agreement to renew. Such an agreement 
would conduce strongly to establish a de- 
vice to cover usury. Where a bill is drawn 
on New Orleans, or any other place, bona 
fide, and the acceptor is unable to meet it, 
there can be no objection to a discount of a 
new bill at the same rate, to pay the first 
one. This, it is true, would show an ex- 
travagant rate of interest and charges, in 
the course of a year; but the bills discounted 
are as distinct, as if the proceeds wex'e to be 
applied to different objects. And in this lat- 
ter case, the same rate would be charged. 



On the loth of February, 1837, John Mahard, 
Jun., executed a mortgage on the above lot 
460, to secure the payment of an annuity to 
John Mahard, Sen., of seven hundred dollars 
per annum, during his life. Aftenvards at 
the instance of John iiahard, Sen., john Ma- 
hard, Jun., conveyed a part of this lot to Wil- 
liam Mahard, who agreed to pay John ila- 
hard, Sen., a life annuity of one hundred 
dollars per annum. At the decease of John 
Mahard, Sen., there was a balance due of 
the annuities, and there is no doubt that both 
these liens are paramount to that of the 
Franklin Bank. Subsequent to the mort- 
gage on lot 404, to the Franklin Bank, Ma- 
hard sold it to Dyer for ten thousand dol- 
lars; and the bank, at Mahard's request, re- 
leased its mortgage on receiving of the pur- 
chase money seven thousand two hundred 
ninety-seven dollars and thix*ty-three cents, 
which is admitted as a credit on the claim of 
the bank. This credit, it is insisted should 
have been, and should now be, for the full 
value of the property sold. That the Fi-ank- 
lin Bank has no right to release any thing 
which may prejudice subsequent mortgagees, 
who, on principles of equity, have a right to 
impose certain restrictions on the first mort- 
gagee in the sale of the mortgaged premises, 
and, in fact, to redeem them and cliim under 
the first mortgage. 

These general principles must be admitted, 
but they can only apply where notice was 
given to the first mortgagee of the subse- 
quent liens as in case of a mortgage to se- 
cure future advances; and there is no proof 
of actual notice in this case. The bank in 
its answer denies notice, and constructive 
notice from the recording of the subsequent 
mortgages is insufficient. It appears that the 
balance of the consideration was paid to 
Buckinghams, who were subsequent mort- 
gagees. Guion V. Knapp, 6 Paige, 35; Nel- 
son's Heirs v. Boyce, 7 J. J. Marsh. 401; 
Sherras v. Craig, 2 Pet. Cond. R. 411. The 
Franklin Bank also claims a lien on twenty 
shares of stock under an an-angement with 
John Mahai-d, Jun., before the 8th of March, 
1842, and also under the charter lien of the 
bank. Bodman having made a purchase of 
real property from John Mahard, Jun., on 
which he was to pay the above stock in the 
Franklin Bank, which he owned, in part con- 
sideration; and finding after the purchase 
there was a lien on the propeity under a 
judgment obtained by Tron, against John 
Mahard, Sen. and John Mahard, Jun., he re- 
tained the stock in his own name to Indem- 
nify him against the judgment. This judg- 
ment was paid by John Mahard, Sen., who 
now claims that he paid the judgment as the 
security of John Mahard, Jun., and therefore 
has a right to be subrogated to all the rights 
of the plaintiff in the judgment, which must 
be satisfied by a sale of the property pur- 
chased by Bodman, or the stock which was 
received in part considei-atlon for the prop- 
erty. 
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The charter lien is set up under the tenth 
section of the act which provides, "that the 
shares of the capital stock of said bank shall 
he considered and held in law as personal 
property, and assignable and transferable, 
only on the books of the same in the pres- 
ence of the president or cashier thereof, and 
in such manner as the directors shall pre- 
scribe; but no stockholder indebted to said 
bank, for any debt or demand due and pay- 
able, shall have power to assign or transfer 
any share or shares he may own of the capi- 
tal stock therein, &c., until such debt or de- 
mand shall be paid or discharged, or eollat- 
•eral security be given," &c. "And said bank 
shall have the first lien in law on all stock 
■due." To make a legal assignment of the 
stock the requisites of the charter must be 
observed; but the equitable interest of the 
stockholder may be conveyed bona fide, in 
any other mode, and a court of equity will 
S'lve efifect to such conveyance, as between 
the parties, if there be no paramount lien on 
the stock. After the judgment of Tron was 
paid by John Mahard, Sen., Bodman, on ac- 
count of the lien of that judgment, had no 
right to retain the stock. But it is claimed 
by iXahard Sen., who, as surety, paid the 
judgment The Mahards. senior and junior, 
were doing business in co-partnership, when 
the note, on which Tron obtained his judg- 
ment, was executed. Before the judgment 
this partnei-ship was dissolved, and John 
Mahard, Jun., agreed to pay the debts of the 
firm. Suit was brought on the note to Tron, 
which, having been given jointly, authorised 
judgment against both the aiahards. An ex- 
ecution was issued on the judgment, which 
was paid by Mahard, Sen., and which was 
returned satisfied. Now the question is made 
whether, under these circumstances, Mahard, 
Sen., can claim so iauch of this stoes: as will 
indemnify him under the Tron judgment. 
The judgment constituted a lien on the prop- 
erty of Tron, and the stock was intended by 
Tron to save him from loss from that lien. 
That a surety having paid the debt has a 
right to all the collateral securities held by* 
the creditors is not controverted. But it is 
insisted beyond this, that tile surety is en- 
titled to be subrogated to all the rights of 
the creditor; and to this efifect was the de- 
cision in Morley v. St. Alban, 11 Ves. 21; and 
in the case of Lidderdale's Ex'r v. Executor 
of Robinson, 6 Pet. Cond. E.. 656, a sanction 
is given to the same doctrine. This latter 
decision was given under a Virginia statute, 
but in their opinion the court say: "This 
then is the settled law of the state in which 
this contract and this cause originated." 
""But we feel no inclination to place our deci- 
sion upon that. restricted grourid, since we 
are well satisfied with its correctness as a 
general principle," In that case the court 
held that the surety, being a joint indorser 
on a bill of exchange, which, by a statute of 
Virginia had the rank of a judgment, could 
claim the priority of a judgment creditor 



frorct his co-endorser for the amount paid 
above one half of the debt. 

Mr. Justice Story says in his Equity Juris- 
prudence (section 499): "It seems formerly 
to have been thought that the surety had the 
right to claim of the creditor, on paying the 
debt, an assignment to him of the instrument 
by which it is evidenced." Biit, he says, "the 
doctrine is now fully established that the 
sm*ety has no such right to be enforced in 
equity." Formerly a surety paying a bond 
debt, in the marshaling of assets, was con- 
sidered as having a priority over simple con- 
tract creditors; but this doctrine was over- 
ruled iiS the case of Oopis v, aiiddleton, 1 
Turn. & R. 224; and has since been consid- 
ered as settled by that decision. After a bond 
or other insti-ument evidencing a debt shall 
be fully paid, it is not perceived how it can 
be made the ground of a suit If th^ surety 
on the bond shall take an assignment of it, 
in equity, it might give a control of a suit 
brought in the name of the obligee; but where 
the bond is paid the obligee has no claim on 
the obligor. John Mahard, Sen., was not the 
surety of John Mahard, Jim. He was a prin- 
cipal in the note and in the judgment, and 
the undertaking of John Mahard, Jun., to pay 
the debts of the firm, at the dissolution of the 
partnership, could only give a remedy on such 
conti*act. "When one paitner pays more than 
his proportion of the debts of the partnership, 
a contribution will be decreed as between 
co-securities. And in such a case the partner 
who has made the payment, will be substi- 
tuted to the rights of the creditor as against 
the co-partnei*. To this efEect was the case 
of Sells V. Hubbell's Adm'rs, 2 Johns. Oh. 393. 
Hubbell and Bedient were partners, and 
gave two notes to Sells; Hubbell died, and 
judgment was obtained against Bedient as 
surviving partner. Bedient took the benefit 
of the insolvent act, and executions on the 
judgments were returned nulla bona. Suit, 
was brought on the judgments against the 
representatives of Hubbell, and the money 
was obtained from them. Afterwards it was 
discovered that Bedient had not returned his 
real estate in the city of New York on his 
schedule. The court ordered that a moiety 
of the judgments should be assigned to the 
representatives of Hubbell, that the money 
might be made out of the real estate of 
Bedient. Here the judgments against Be- 
dient which had been discharged were set up 
and a remedy given on them. And this 
seems to be the doctrine in New York and in 
•some of the other states. Eddy v. Traver, 6 
Paige, 521. But, it is opposed to the modern 
English doctrine which seems to me to be 
founded in reason. How a judgment or a 
bond, having been discharged, can be resus- 
citated, so as to affect the rights of third par- 
ties, I cannot perceive. And if the rights of 
third parties cannot be affected by such a 
procedure, I can see no advantage in the 
principle asserted. As between the parties, it 
cannot be material in what mode the liability 
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is enforced. And if the remedy contended 
for can go no farther than this, it is of no 
value. 

A judgment lien cannot be revived after 
satisfaction of the judgment, to the prejudice 
of a third party. Why then attempt to set 
up the judgment, when a direct decree for 
the payment of the money will give the same 
remedy? It is a form without substance, un- 
reasonable in its nature, and without benefit 
in its result. The judgment obtained against 
the Mahards has been satisfied, which ap- 
pears from the retm-n on the execution. Can 
this judgment be revived and a consequent 
lien be made to attach on the house* and lot 
pm'chased by Bodman? I think it cannot. 
The stocic has been transferred to John Ma- 
hard, Jim. Can the rights of the bank or of 
other creditors be affected by the resuscita- 
tion of the judgment? The same principle 
is involved in this as in the lien above stated. 
Third parties are prejudiced by it, who are 
innocent and in the nature of things could 
have no notice to affect their consciences. 
The collateral security given by John Mahard 
to the bank, discharges its charter lien. Until 
his debt is paid or secm-ed to the bank by 
the stockholder, the bank is declared to have 
the first lien in law on the stock. In its an- 
swer the bank claims the stock under an 
agreement made with Mahard to receive it 
at par on account There is no proof of this 
agreement, which, in the answer, is stated 
to have been made on or before the 8th of 
March, 1842. The fact is not denied by the 
counsel, and is understood to be admitted. 
As soon as the lien of the Tron judgment on 
Bodman's lot became extinct, the stock vir- 
tually became vested in Mahard, and in 
equity, was subject to the charter lien. And 
although the lien might not attach from debts 
coUateiuUy secured, yet the arrangement to 
take the stock at par, though made on the 
Sth of March, 1842, must be held valid. 
There is no knowledge possessed by the 
bank, shown by the evidence, which can in- 
validate the transaction. At the July term, 
1841, of the superior court of Cincinnati, a 
judgment was obtained in the name of the 
Bank of the United States against John Ma- 
hard, Jun., and John M'Laughlin, for twenty- 
seven hundred and twenty-eight dollars and 
sixty-three cents, which was appealed to the 
supreme court, where the judgment was af- 
firmed. As the lien took effect from the time 
judgment was entered in the superior court, 
it is paramount to the mortgage of the 
Franklin Bank. An execution was issued on 
the judgment, which was levied on lots 404 
and 460 and other real estate. The Franklin 
Bank, it seems, agreed to indemnify Dyer, 
who purchased lot 404, against the lien of 
the above judgment. This lien under the 
judgment, extended equally to ah the real es- 
tate of John Mahard, in the county of Hamil- 
ton. 

We come now to consider the mortgage 
executed by Mahard to the Lafayette Bank. 



It is dated the 7th of December, 1841, and 
recorded the 13th of January, 1842; and was 
given to secure the payment of two notes 
amounting to the sum of fifteen thousand dol- 
lars, on one of which John M'Laughlin was 
indorser, and on the other Andrew Johnson. 
In its answer the bank denies that the mort- 
gage was executed in contemplation of bank- 
ruptcy, or that Mahard was then known or 
considered to be in a state of insolvency; and 
it had good reason to believe and did believe 
he was solvent, and fully able to pay his 
debts. To the validity of this mortgage the 
following objections are made: 1- That it is 
void, as it purports to secure a demand on 
which a greater rate of interest is charged 
than six per centum per annum, 2. That it 
covers a usurious debt, and is consequently 
void. 3. That it is void under the second 
section of the bankrupt law, as it was given 
in contemplation of bankruptcy, and to give 
a preference to the bank over other creditors. 
The second section of the charter provides, 
that the "corporation shall not, at any time, 
take more than six per cent, per annum in 
advance, on their loans or discounts." As- 
suming that a greater amount of interest has 
been charged than this, the counsel rely upon 
the ease of Bank of ^ Chillicothe v. Swayne, 8 
Ohio, 257, to show that it makes void the in- 
strument. This decision was referred to in 
treating of the mortgage to the Franklin 
Bank, but it will now be more particularly ex- 
amined. The charter of the Bank of Chilli- 
cothe declares, that "the said corporation 
shall not take more than at the rate of six 
per centum per annum, on its loans or dis- 
counts." This provision is nearly in the same 
language and in effect the same, as the pro- 
vision in the Lafayette Bank charter. The 
general law of Ohio regulating interest de- 
clai-es that all creditors are entitled to in- 
terest "at the rate of six per cent, per an- 
num, and no more." And in the above case 
the court very properly remark, "It will be 
observed that the language is substantially 
the same with that used in the statute regu- 
lating intere^." From this similarity of pro- 
vision it was insisted that as the general 
statute, by the well settled construction of the 
court,' made the contract for usurious interest 
void only for the excess, the same rule of 
construction applied to the charter of the 
Chillicothe Bank. To this the court replied: 
"There is certainly much plausibility and no 
little fox-ee in the argument. But thei'e is 
another question involved in construing a 
contract made by a corporation, and that is 
the question of capacity of the corporation to 
make such contracts. There is a great differ- 
ence between natm*al persons and coi-pora- 
tions. Natural persons have capacity and 
power to make and enter into any contracts 
which are not prohibited by law, and will be 
bound by such contracts," &c. "But it is 
otherwise with corporations. A corporation 
is a body created by law, composed by in- 
I dividuals united under a common naine, &,€., 
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and derives all its powers and capacities 
from the law of its creation." This citation 
contains the ground on which the court held 
the contract void. It may be a matter of 
some doubt whether, under the rule observed 
by the courts of the United States, to follow 
the settled construction of the statutes of 
the states, by their supreme courts respective- 
ly, this is an open question. And if this were 
a general statute there could be no doubt. 
But it is special, and partakes both of the 
character of a contract and a law. In this 
respect we are inclined to think the case does 
not come within the above rule. 

From the view we have taken, the decision 
of this question is not necessary; but as it 
has been elaborately argrued, it may not be 
improper concisely to notice it. In doing 
this we shall suggest some considerations, 
with the utmost respect, which are not with- 
out weight in om* own mind. It is admitted 
that the "powers and capacities of a cor- 
poration are derived from the law of its cre- 
ation." What are the powers and capacities 
of the "Lafayette Bank of Cincinnati?" It 
has ^ower in its corporate name "to con- 
tract and be contracted with, to sue and be 
sued, &c. And it Is authorised to loan 
money, buy, sell and negotiate bills of ex- 
change, checks, and promissory notes, and 
to discount upon banking principles," &c., 
under the restiiction in regard to interest, 
&c. Now here is a capacity imparted to do 
every thing which a natural person could 
do, in relation to the business specified. The 
natural persons who compose the corpora- 
tion are authorised to do in their aggregate 
capacity, what each one might do in his nat- 
xiral capacity. Now what is the difference 
between the natural and artificial capacities 
here spoken of? It is admitted that an ar- 
tificial person has no power to violate the 
law of its creation, or any other law. Has 
a natural person power to violate the law? 
"We suppose not, and in this respect no dif- 
ference is perceived between the two capaci- 
' ties. It is not a question of capacity, but 
of prohibition. A natural person is prohib- 
ited from taking more than sis per centum 
per annum interest. If it were not for this 
prohibition, he might agree for any reasona- 
ble rate of interest. And if the bank had 
not been prohibited in like manner, might it 
not havfr charged in the same way? Is there 
any doubt of this? It has power to loan 
money on interest, and no rate of interest 
being established by law, may it not contract 
for the rate of interest as a natural pei-son? 
II it may not do this, it can do nothing. The 
prohibition in the charter acts upon the ar- 
tificial capacity, as the general law, of the 
same import, acts upon the natural capacity 
of every citizen. Kepeal the proviso in the 
charter, and the power of the bank remains, 
subject to the general -aw.. Is it not, then, 
clearly a question of prohibition; and is not 
the only Inquiry, whether it does not operate 
alike upon all capacities, artificial or nat- 
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ural? This question would seem to be suffi- 
ciently answered by the admitted axiom, 
that all laws must be equal in their opera- 
tion. But they are not equal, if the same 
provision is made, by construction, to have 
a different effect. Can this difference of 
effect arise from the mere circumstance, that 
in the one case the provision is in the char- 
ter of the bank, and in the other in the gen- 
eral law? Suppose the charter had con- 
tained no such provision, could the general 
law have been so applied, as in the one in- 
stance to make void the conti'act, and in the 
other to avoid it only for the excess of in- 
terest? This, I suppose, would not have 
been contended by any one. And yet, is not 
this the question under consideration? 

But it is contended, that, there is a ma- 
terial difference between the general law in 
regard to interest and the provision in the 
Lafayette Bank charter. The supreme court 
said there was no substantial difference be- 
tween the general law and the provision in 
the charter of the Bank of Chillicothe; and 
that provision is in no respect different from 
the one in the Lafayette Bank. The. gen- 
eral law establishes the "rate of interest," 
on moneys due, at "six per centum per an- 
num and no more." The Bank of Chilli- 
cothe "shall not take more than at the rate 
of six per centum per annum." Now a res- 
ervation of more than six per cent, interest 
is usurious under the geneiul law, as well 
as under the above charters. They are, then, 
substantially the same provision. And if a 
different effect be given to these charters 
from that which is given to the general law, 
it must be on the ground that the words, or 
provisions, in the charters are to be con- 
strued by a different rule from that which 
governs the construction of the general law- 
It is admitted, tliat where a contract is 
made in violation of a statute, or of the pol- 
icy of the law, it is void. And that a usuri- 
ous contract in Ohio is not only against the 
statute, but in violation of the policy of the 
law. But the law seems to be well settled 
in this state, th'at usury constitutes an ex- 
ception from the 'general principle; so that 
the contract is only void for the excess of 
interest. Other states have constx-ued their 
laws against usury in the same way. Now, 
whether this construction be right or wrong, 
is a matter of no importance; it is the law. 
And if the same rule of construction be ap- 
plied to the charters of the above banks, 
the same effect must result, on a usurious 
eonti-act. That this would be the effect of 
a usurious contract with a bank under the 
general law, has not been, and indeed can- 
not be, controverted. So that the only ground 
of distinction is, that the same provision 
against usury in a bank charter renders 
the entire contract void, while, as a general 
law, it avoids only the excess of interest. 
Can this distinction be sustained on the 
ground that there is a want of .power in the 
bank to make the contract This would be 
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unanswerable, if there were not the same 
want of power to make a usmrious contract 
by an individual. In this respect, the bank 
and the individual occupy the same ground. 
Neither can have any implied power to make 
a contmct in violation of law; and the argu- 
ment, that a bank can do nothing for the 
doing of which power is not given, whilst an 
individual may do any thing which is not 
prohibited, is without force, because it can 
have no application to the case. The act 
is prohibited, alike to the bank and the in- 
dividual. On what principle, then, can the 
distinction be sustained? As has been shown, 
the bank has the same power, under its 
charter, to make a contract for the loan of 
money as an individual; and if more than 
six per centum per annum had not been pro- 
hibited, it might have charged more. But 
the prohibition acts upon the bank as well as 
upon the individual; and the only question 
is, does it act alike upon both? I think it 
does, and that there is no reason arising out 
of the limited powers of the bank which 
can affect the question. 

The ease of Bank of TJ. S. v. Owens, 2 Pet. 
[27 U. S.] 533, which is so much relied on, 
gives no support to this distinction. On the 
contrary, the question is treated as a general 
one, arising out of all contracts made in 
violation of law; and the cases referred to, 
as illustrating the principle sustained, were 
contracts between individuals. If the court 
had supposed that the charter of the Bank 
of the tTnited States, which prohibited more 
than six per cent, per annum interest, was 
to be differently construed from a general 
law on the same subject, they would have 
said so, as the case arose under the charter; 
but no such distinction is made or referred 
to in tlieir opinion. They seem not to have 
considered the limited powers of a corpora- 
tion as having any bearing on the question. 
If the bills of exchange were void on the 
ground assumed, does it follow that the mort- 
gage is void? The mortgage was given to 
secure the payment of the bills, and it is not 
denied, that where a contract is infected with 
usury, the same vice is carried into subse- 
quent contracts covering the same transac- 
tion. But the objection now under considera- 
tion is not that the bills of exchange were 
usurious, but that they are void, having been 
given in violation of the charter. Now, does 
it follow that the mortgage must also be 
void? It is not pretended that there is a 
forfeiture of the sums paid by the bank on 
the discount of the bills. At most, it can 
only be argued that the instruments, as evi- 
dence of the debt, are void. Is there not, 
then, a bona fide consideration for the mort- 
gage? On a general count, the bank could 
recover from Mahard the money loaned. And 
had he filed his bill for relief, setting up the 
same objection that is now urged, chancery 
would not have relieved him, except upon 
the payment of the money loaned, with inter- 
est; and this is the light in which the pres- 



ent case might be considered. The assignee 
represents the interests of the bankrupt and 
of the creditors. But, except in the case of 
fraud, the interests of the creditors can only 
be asserted through the bankrupt. There is 
no pretence of fraud, in this view of tlie 
case; so that the claim set up in the bill, in 
principle, is the same as if it had been set 
up by Mahard himself. But it is not neces- 
sary to a decision of the case to determine 
this point, or whether more than legal inter- 
est resei-ved on the bills discounted would 
make them void, in whole or in part Were 
the bills discounted by the Lafayette Bank 
usurious? The facts in relation to the dis- 
count of these bills have already been con- 
sidered, in reference to the Franklin Bank. 
No more than the legal rate of interest, in 
advance, was charged by the Lafayette Bank, 
to which was added the same premiums as 
charged by the Franklin Bank on time bills. 
Nothing more need be said on this head. 

The third ground remains to be considered, 
whether the mortgage is void under the sec- 
ond section of the bankrupt law, as having 
been given in contemplation of bankruptcy 
and to give a preference to the bank over 
other creditors. As the construction of this 
section has already been discussed, nothing 
more is now necessary than to examine the 
facts on which this charge against the La- 
fayette Bank is attempted to be maintained. 
From the evidence it appears that in Octo- 
ber, 1841, John Mahard addressed a letter 
to the bank asking for the loan of fifteen 
thousand dollars, to secure the payment of 
which the mortgage was given, to enable the 
company to carry on its business at Cincin- 
nati and at New Orleans. The bills on the 
latter place, discounted by the bank, were 
about becoming due, and the loan was neces- 
sary to enable the firm to pay tliem. 

By this application to the bank it satisfac- 
torily appears, that Mahard had no inten- 
tion to break up his business, as the loan was 
obtained to enable him to cai-ry it on. In 
this view then, it was no violation of the 
bankrupt law. His object being to continue 
his business, he could not have executed the 
mortgage in contemplation of bankruptcy. 
The time given for payment of one, two and 
three years, shows great embarrassment; but 
unless from the circumstances attending the 
execution of the .mortgage the inference is 
clear, that he intended to break up his busi- 
ness and to give a preference to the bank 
over the other creditors of the firm, the in- 
strument is not void. This loan was not 
made, by extending previous loans, but to 
enable the Mahards to take up drafts which 
would soon become due. The money was 
paid by the bank and the mortgage taken 
at the same time. So that there was no pref- 
erence in the case; and indeed there could 
be none under the circumstances. The bank 
stood more in the light of a purchaser, than 
in that of a creditor. And the question is, 
whether Mahard was in a condition to ex- 
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«eute a valid mortgage on tlie advance of 
money, tUere being no pretence of fraud in 
the transaction. I can entertain no doubt on 
tiiis subject There is no provision of the 
banki-upt law which invalidates it. There is 
no principle in morals which makes it ques- 
tionable. John M'Laughlin states that he be- 
lieves now the Mahards were insolvent in 
the beginning of- the year 1842, but at that 
time he thought otherwise. In the latter part 
of the year 1841 or the beginning of the year 
1842, Josiah Lawrence, the px*esident of the 
Lafayette Bank, in a conversation with the 
witness, said, "that the Mahards had failed 
or would fail shortly; or were in failing cir- 
cumstances, or words of similar impoi-t." 
This conversation with Lawrence, in all prob- 
ability, was subsequent to the execution of 
the mortgage. But whether this be the fact 
or not it cannot affect the mortgage; and the 
opinion of M'Laughlin in 1842, that the Ma- 
hards were solvent, goes rather to strengthen 
their business transactions at that period. 
Upon the whole we think that the mortgage 
to the Lafayette Bank must be considered 
and treated as a valid instimment The above 
loan of fifteen thousand dollars was to be paid 
in three equal annual instalments. On the 12th 
of January, 1842, Mahard transferred forty- 
nine shares of stock, which he held in the 
Lafayette Bank, to that bank, as collateral 
security for the payment of the first instal- 
ment of this loan. On the 15th of Decem- 
ber, 1841, the bank discounted a bill for §3,- 
420 at sixty days, drawn by M'Laughlin on 
Mahard & Brother, of New Orleans, and in- 
dorsed by J. & W. aiahard. This was a re- 
newal of a prior bill of the same amount, 
same drawer and acceptors, and indorsed by 
the Mahards and Andrew Johnson. But the 
indorsement of Johnson on the renewal was 
•omitted, as alleged, through inadvertence. On 
the 1st and 8th of February, 1842, two notes 
were discounted, one of ?163 and the other 
$162, same drawer and indorsei-s. No col- 
lateral security at the time of these dis- 
■counts was taken by the bank. But on the 
16th of February, 1842, Mahard mortgaged 
to Johnson lots 404 and 460, on Water street, 
to indemnify him as indorser on these bills, 
•one held by the Commercial Bank, one by 
Milne & Co., which has since been paid, and 
the other, the above bill of §3,420, held by the 
Lafayette Bank. This mortgage, it is con- 
tended, should be made to enure to the bene- 
fit of the bank. 

It is also insisted that the forty-nine shares 
of bank stock should be applied in payment 
■of the above sum and of the two smaller dis- 
■counts under the lien given by the charter of 
the bank. The tenth section of the charter 
provides that the "bank shall have the first 
lien in law on all stock and dividends owned 
by its debtors; and no debtor to the bank 
is permitted to transfer his stock, unless he 
shall have given collateral security for the 
payment of his debt." This stock, shortly 
after the discount of the bill for $3,420, as 



above stated, was transferred to the bank as 
collateral security for the payment of the 
first instalment of the $15,000 loan. And the 
bank now insists that as tiat instalment was 
not paid, through the default of Mahard, and 
as the bank was injoined from enforcing the 
mortgage, it is now entitled to a sale of the 
real property under the mortgage to satisfy 
it, and that the stock not being applied as 
was intended, and being released from the 
transfer, should be appropriated under the 
charter lien to the payment of the above bill, 
and the two smaller discounts. On the same 
paper which contained the assignment of this 
stock to the bank, John Mahard, Jun., in- 
dorsed, the 13th of April, 1842, "the forty- 
nine shares of stock are transferred to John 
S. Buckingham for value received." 

Nearly a month after the discount of the 
above bill for $3,420, this stock was ti-ans- 
f erred to the bank as collateral secuxity for 
the payment of the first instalment on the 
large loan. This shows that the bank did 
not rely upon the lien on the stock for the 
payment of the above bill, Mahard having 
given a mortgage to secure the payment of 
- the fifteen thousand dollar loan; that debt 
was no obstruction to the assignment of the 
stock. It was assigned to the bank with its 
assent, and the question is, whether such 
assignment extinguishes the charter lien. 
There would seem to be no doubt that at 
least for the time being, it does extinguish 
such lien. If the first instalment of the 
large loan had been" paid by Mahax-d, by the 
condition of the assignment the stock was to 
'be re-transferred to him. But the payment 
was not made, and the stock still remains 
pledged. It stands, therefore, on the pledge 
and not on the charter. Had the stock been 
re-transfeixed, the charter lien would have 
attached, but at present it is extinct, and 
can only be revived by a re-investment of it 
in Mahard, Opposed to this re-investment 
stands not only the first instalment of the 
large loan, but the assignment of the stock 
to Buckingham. This assignment could not 
prejudice the lien, of the bank under the 
transfer; but the stock being placed by the 
transfer beyond the provisions of the char- 
ter, it is no longer under its restriction; and 
the residuary interest may be assigned. It is 
supposed, as any other mortgaged property. 
Whether the assignment to Buckingham is 
not void, it having been made within sixty 
days preceding the filing of the petition of 
Mahard, will be examined hereafter. It is 
enough to know, in this part of the case, that 
the charter lien having been destroyed or 
suspended by the transfer, does not attach 
to the stock as it now stands to secure the 
bills discounted subsequently to the large 
loan. The final disposition of this stock is 
reserved until the proceeds of the mortgage 
shall be realised. As regards the general 
creditors it can be of no imjjortance whether 
the stock or the land shall be first sold; but 
if there be additional valid liens on either, it 
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will influence the order of disfxibution. The 
hank also claims that the mortgage given to 
Andrew Johnson should he made to enure to 
its benefit This is opposed on several 
grounds, but chiefly because the name of 
Johnson does not appear on the bill, to in- 
demnify him against which the mortgage 
was given. In answer to this fact, it is al- 
leged that the omission was inadvertent. 
That the above bill was the renewal of a 
former bill of the same amount on wnich 
Johnson was indorser. 

A creditor may claim all the liens held by 
the sureties of. the principal debtor; and to 
avoid circuity of action, he may enforce those 
liens. This procedure is founded upon the 
liability of the sureties; for if they are not 
liable, there can be no ground of claim by 
the creditor. Now as the name of Johnson 
is not on the bill held by the Lafayette Bank, 
it is not perceived ho-w any liability can at- 
tach to him on that bill. It may have been 
given to renew a former bill, of the same 
amount, which had the indoi-sement of John- 
son. But that bill has been paid by the re- 
newal, and consequently the indorser is dis- 
charged. Now the liability of an indoi-ser is 
a matter of law, there being no consideration 
by which, in equity, he can be made liable. 
Had there been an express agreement by 
Johnson to indoi-se the bill, by reason of 
which it was discounted, and through inad- 
vertence his name had not been indorsed, on 
sufficient proof equity might compel him to 
indoi-se the bill. But this is not the case be- 
fore the court. There is no other evidence 
of Johnson's connection with the bill, thaii 
his indorsement of the one paid by it, and 
the provision in the mortgage to him in rela- 
tion to it. The mortgage seems to have been 
executed by Mahard, and delivered for rec- 
ord without the knowledge of Johnson. 

It is not perceived on what ground of 
equity M'Laughlin, who is surety on the bill 
for $3,420, can claim to be indemnified under 
the mortgage to Johnson. A co-securitj' may 
claim that property given to indemnify one 
securitj"- shall be sold for the benefit of both; 
but, in this case, Johnson cannot be consid- 
ered as a co-security, seeing his name is not 
on the bill. At the July term of the supe- 
rior couii: of Cincinnati, a judgment was ob- 
tained by the trustees of the Bank of the 
United States against John Mahard, Jun., vs 
principal, and John M'Laughlin as security, 
for $2,728.63; which was appealed to the 
supreme court, in which at April term, 1842, 
a final judgment was rendered for $2,979.69. 
Execution was issued on this judgment, 
which was levied on all the real estate of 
Mahard in Hamilton county. This consti- 
tutes a lien on the above property from the 
date of the judgment in the superior court, 
and is prior to that under the mortgage to 
the Franklin Bank, and all the other mort- 
gages of subsequent date. On a sale of the 
property the proceeds must be so distributed 
as to satisfy the largest amount of valid 



liens. This will conform to the principles 
of equity. M'Intyre, it appears, holds a mort- 
gage on the farm recorded the 22d 'of March, 
1832, to secure the payment of two notes of 
four hundred dollars each. This mortgage, 
being the earliest lien on the faim, must tie 
first paid. 

On the 13th of January, 1842, John Mahard, 
Jun., mortgaged, to the Northern Bank of 
Kentucky, certain real estate in Kentucky, to 
secure the payment of certain bills drawn by 
J. & W. Mahard, indorsed by Andre-iv Johu- 
son, accepted by Mahard & Brother, of New 
Orleans. Some of the bills were indorsed by 
Johnson and John M'Laughlin. This mort- 
gage ■R'as recorded two days after its execu- 
tion. The bank filed its bill in July, 1842, 
and obtained a decree for the sale of the 
mortgaged premises, which were sold for 
$11,203.63, including rents. This left a bal- 
ance on the mortgage debt of more than 
$5,000, with which the indorsers of Mahard 
Avere charged. The bank also claims the 
benefit of a mortgage on personal property, 
executed by Mahard to Johnson, March 18th, 
1842, to secure the bills indorsed by him to 
the bank. This mortgage was assigned to 
the bank, June 3d, 1842, and the bank agreed 
to release Johnson from his indorsements, 
provided the property mortgaged should be 
decreed to it. On this assignment, proceed- 
ings were instituted, in the names of John- 
son and the bank, in the superior court of 
Cincinnati; and, by an order of that court, 
the property was sold for about §1,300, after 
paying costs. And this sum the court dpr- 
creed to Buckinghams, who had levied an 
execution upon it, holding the mortgage to 
Johnson void. On the bills discounted by 
the bank, the same interest was reserved, 
and exchanges charged, as in the discounts 
of similar bills about the same time, by the 
Franklin and Lafayette Banks. There is 
nothing in this case whicit distinguishes it 
from the discounts of those banks which 
have been considered. We, therefore, hold 
that these discounts were not usurious, nor 
the insti-uments given to secure the same 
void, under the charter of the bank. Nor 
are there any facts conducing to show that, 
in the execution of this mortgage on the real 
property, Mahard contemplated bankruptcy, 
or that the bank could have had any notice 
of such intention. From the evidence, it ap- 
pears that, in obtaining the loans from the 
bank, and the extension of them, he was en- 
deavoring, in good faith, to suiunount his 
embarrassments. By the frequent conver- 
sations of John Mahard, Jun., and his oath, 
at this time, it appears he hoped to sustain 
himself, and that he cherished the same hope 
for several months afterwards; and there is 
nothing in the case which authorises a doubt 
that he acted in good faith. Like hundreds 
of others struggling under emban-assments, 
he did not see or apprehend the bankruptcy 
which was before him. 

A question is made, whether the court can 
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take jurisdiction of tlie mortgage on the real 
estate in Kentucky. As no ground is per- 
ceived on TiVliieli that mortgage can be in- 
validated, or the proceedings on it in the 
state court avoided, the question of jurisdic- 
tion becomes measurably unimportant. On 
this point, however, it may be proper to re- 
mark, that the bank having submitted to the 
juilsdiction of the court, by filing its answer 
in this case, it must be considered as before 
the court, for the purposes of the complain- 
ant's bill. A decree cannot operate as a con- 
veyance of land out of the state, as it does, 
under the statute, within the state; but this 
is a matter which does not affect the juris- 
diction. Having jurisdiction of the parties, 
by a voluntary appearance, the court may 
decide the controversy between them, and ef- 
fect may be given to the decree, as the law 
shall authorise. The validity of the mort- 
gage to Johnson on the personal property 
will now be considered. This ihortgage was 
dated the 18th of March, 1842, and was 
given to secure the mortgagee against cer- 
tain indorsements referred to. It was exe- 
cuted by Mahard without the knowledge of 
Johnson, and delivered to the recorder of 
deeds. This is not, of itself, a circumstance 
which would excite strong suspicion against 
the deed. It might be shown to have been 
done with a bona fide intention. The prop- 
erty covered by the mortgage was personal, 
and it remained in possession of Mahard. 
This is a badge of fraud, though it may be 
susceptible of a satisfactory explanation. 
One or two articles were delivered in the 
name of the whole. By an agreement of the 
same date as the mortgage, Mahard was to 
take charge of the property, and to make 
sales thereof, in whole or in part, consulting 
and advising with Johnson, and paying the 
proceeds to his benefit. This mortgage was 
executed but little more than sixty days be- 
fore Mahard filed his petition. The house of 
Mahard & Brother failed about the 1st of 
March, and the mortgage was dated the 
18th of the same month. It was executed 
without the knowledge of Johnson. ]Mahard 
continued to exercise acts of ownership over 
the property, selling a part of it at different 
times, and offering to sell the whole of it. 
At one time, he proposed to sell at auction; 
at another, to take the property down the 
river for sale. Occasionally, though not gen- 
erally, in selling and offering to sell parts of 
the stock, he would refer to Johnson's mort- 
gage, and say he was acting with his con- 
sent. But, upon the whole, he seemed to ex- 
ercise in every respect, acts of ownership 
over the property; and, indeed, he says that 
Johnson consented that he should sell the 
property, at the prices proposed, in payment 
of other debts than those indorsed by him. 
About the middle of May, 1842, in a conver- 
sation with one of the witnesses, Johnson 
said he held a mortgage on the property, for 
the benefit of Mahard's creditors generally; 
that he had a claim, but that he did not con- 



sider the mortgage as securing it more than 
the claims of other creditors. Upon the 
whole, we think that this mortgage, under 
the circumstances, cannot be sustained. It 
was given to protect the property from other 
claims, and, under such protection, to enable 
Mahard to pay his debts, by selling the prop- 
erty at exorbitant prices. To this Johnson 
assented. This deferred and hindered cred- 
itors, which avoided the instrument under 
the state law. It was also void, as having 
been given in contemplation of bankruptcy. 
At the date of this instrument, Mahard could 
have had no rational hope of paying his 
debts. Whatever may have been his decla- 
i"ations to the conti'aiT, the accumulation of 
his embarrassments must have convinced 
him that the crisis could no longer be post- 
poned; and he resolved to adopt the desper- 
ate expedient, to cover his personal prop- 
erty by the mortgage to Johnson, that he 
might pay his debts with it at any price he 
might impose. For a cow, he asked .?1,200; 
for some of his Berkshire hogs, §300 a piece; 
small pigs, ?60 a pair; for calves, $100 a 
piece; cows, of common stock, §50 a piece, 
not worth more than from ten to twelve dol- 
lars, A schedule of the property, at these 
prices, was exhibited by Mahard, which made 
an amount of about $26,000. It was, no 
doubt, expected that, seeing his embarrass- 
ments, and knowing that this property was 
under mortgage, his creditors would become 
purchasers at any price. This object is fair- 
ly inferrible from the' facts, and as, from 
liie face of the mortgage, a preference was 
given to Johnson, it is void under the bank- 
nipt law, and also under the state statute. 
The mortgage set up by the Commercial 
Bank will be now examined. On the 16th 
of Febmary, 1842, John Mahard conveyed to 
Andrew Johnson all his interest in lot 460, in 
Cincinnati, conditional that the mortgagor 
should cause to be paid unto the said John- 
son, or i-ather protect and save him harmless 
from "his liability as indorser" of a certain 
bill of $3,500 indorsed by him for Mahards; 
the mortgage being "to secure said Johnson 
on his indorsement as aforesaid." In Octo- 
ber, 1842, a judgment was obtained by the 
bank on the above bill against the Mahards 
as drawers and M'Laughlin and Johnson as 
indorsei-s. On which judgment execution 
was issued and returned no property found. 
This mortgage was executed and recorded 
without the knowledge of Johnson. Mahard 
states that he believed at the time this mort- 
gage was given, they would be able to meet 
all their liabilities; but he was desirous of 
securing his indorsers against any contin- 
gency, and with that view the mortgage was 
executed. The debt to the bank was a bona 
fide one, and Johnson was liable for it as in- 
dorser. At this time the house in New Or- 
leans had not failed, and there is no reason 
to doubt that Mahard believed, as he has 
sworn, that they would be able to sustain 
themselves. And from the facts, there is 
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reason to belieye, that Johnson did not con- 
sider the Jlahards insolvent As the mort- 
gage was executed without his request, it ap- 
pears he could have felt no very great solici- 
tude in regard to his liabilities as their in- 
dorser. On the whole we think this instru- 
ment cannot he held void under the second 
section of the bankrupt law, as having been 
made in contemplation of bankruptcy and 
with a view to give the Commercial Bank a 
Ijreference over other creditors. But this 
mortgage was afterward declared on the rec- 
ord to be canceled through the influence of 
the Buckinghams, who were interested in 
annulling it. This pi'oeedure was procured 
through the misapprehension of Johnson, and 
cannot opei-ate to the prejudice of those who 
might claim under the mortgage. Being in- 
doi-ser to the bank, Johnson, as mortgagee, 
became the trustee of the bank, and could 
not destroy that which was designed by the 
mortgagor, if such be the construction of the 
mortgage, for the benefit of the bank. And 
more especially would a court of equity dis- 
regard the cancelment of such an insti-ument 
by the tnistee, through the fraudulent repre- 
sentations of interested persons. 

It is objected that this is a mortgage of 
indemnity merely, and that unless Johnson 
be damnified, neither he nor the bank can 
claim any thing under it. A judgment has 
been obtained against Johnson as indorser, 
on the bill of exchange named in the mort- 
gage, and this fixes his liability. Must the 
bank proceed againsrhim and sacrifice his 
property, if he have any, before it can reach 
the proi)erty pledged for his indemnity? On 
the contrary, may not the bank proceed di- 
rectly against the mortgaged property? This 
would seem to be equitable. It saves the se- 
curity and subjects the property of the debt- 
or, as it should be subjected, to the payment 
of the debt. No objection is perceived to 
this principle. The solvency or insolvency 
of the surety cannot affect it. If the pro- 
cedure against the property pledged in any 
degree is made to depend upon the amount 
of property the surety may have, then in 
every case the surety must pay the money, 
by suffering a judicial sale of his property 
or otherwise, before the mortgaged property 
can be reached by the creditor. This would 
be in violation of the plainest equity, and 
contrary to the ^tablished mode of chan- 
eeiy proceedings. When justice can be done 
and a circuity of action avoided, chancery 
will do it. A surety is damnified, when a 
judgment is obtained against him. And this 
gives him a right to proceed against the 
pledged property of his principal; and with 
the consent of the creditor, it may be made 
answerable for the payment of the debt. 1 
Story, Bq. Jur. §§ 502, 638; Bank of U. S. 
v. Stewart, 4 Dana, 27; Green v. Dodge, 6 
Ohio, 85; Wright v. Morley, 11 Yes. 22; West 
V. Belches, 5 Munf. 187; iI'Mahon v. Faw- 
cett, 2 Kand. [Va.] 514; Tankersley v. An- 
derson, 4 Desaus. Eq. 44, 



The Commercial Bank has only the lien, 
through Johnson, on lot 460, and as the judg- 
ment of the Bank of the United States 
against Mahard and M'Laughlin is a lien 
upon that lot, and the other real estate of 
Mahai-d, and also of JI'Laughlin's, it is claim- 
ed that the judgment should be made out of 
the other property of the defendants, or at 
least that their property should be exhaust- 
ed before the lien is enforced against the 
above lot It is a common principle in equity 
where two or more tracts of land are covert" 
by a lien, and there is another lien upon one 
of the ti"acts, to require the lien common to 
the whole property first to exhaust that part 
which is not common to both liens. And 
this will be done in the present case. As the 
whole property must be sold, the distribution 
of the proceeds will be made in accordance 
with this principle. The two mortgages exe- 
cuted by Mahard to Mark Buckingham and 
to Mark and John S. Buckingham, dated 
21st FebniaiT, 1842, on lots 404 and 460, will 
be next examined. This instrument, it is 
alleged, is void under the second section of 
the banknipt law, it having been given in 
contemplation of bankmptcy and to prefer 
the mortgagees to other creditors. As Buck- 
inghams had some connection with the Ma- 
hards in the fall of 1841, it is insisted, that 
they must have known that they were in- 
solvent and on the verge of bankruptcy be- 
fore the mortgage was executed. It is not 
shown that the connection referred to ex- 
tended farther, by the Buckinghams, than 
to occupy the pork house of Mahard in Cin- 
cinnati, and to ship pork to the house of 
Mahard & Brother in New Orleans. These 
shipments go very strongly to refute any 
presumption of knowledge injurious to the 
credit of the Mahards; and on the eonti-ary 
show that the Buckinghams had confidence 
in their ability and integrity. ^Lnd there is 
nothing in the evidence which goes to de- 
stroy this confidence, until the failure of the 
house in New Orleans. About that time, 
Mark Buckingham, being in New Orleans, 
seems to have been fully apprised of the des- 
pei-ate condition of that house, and of the 
urgent necessity of using the utmost circum- 
spection and vigilance to secure their claim 
against the Mahards. This was in the early 
part of March, 1842, subsequent to the date 
of the mortgage. These facts, therefore, can- 
not be made to have any bearing upon the 
execution of that instrument. And aside 
from these, no facts have been proved which 
show that the mortgage was given in con- 
templation of bankruptcy, and to give an il- 
legal preference. There are prior liens on 
the property covered by this mortgage, which 
may exhaust it; and if this shall not be the 
case, the Buckinghams must show that they 
are liable for the debts secured by it or 
have paid them. This is a matter which will 
necessarily come up on a final distribution 
of the proceeds. 
The judgment confessed by Mahards, in 
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favor of Buckinghanis, is the next question 
to Tae considered. On tlie 7tli of April, 1842, 
a power of attorney was executed by John 
Mahard, Jun., to William Corry, Esquire, 
authorising him to confess a judgment in 
favor of the Buckinghams, for about the 
sum of fourteen thousand dollars; and on 
the succeeding day a judgment for that sum 
was confessed. This was within sixty days 
before the petition of Mahard was filed. An 
execution was issued on the<rjudgment, which 
was levied on the personal property of the 
banki'upt. Was this proceeding void under 
the banla-upt law? The first proviso of the 
second section is, "That all dealings and 
transactions by and with any bankrupt, bona 
fide made and entered into more than two 
months before the petition filed against him 
or by him, shall not be invalidated or affect- 
ed by this act." Now, this very clearly im- 
plies that transactions within the two months, 
though bona fide, are not valid. For, to 
make ti-ansaetions valid before the two 
months, they must have been entered into 
in good faith. The proviso, therefore, if it 
mean any thing, as to transactions within 
the two months, intended to place them upon 
a different footing from transactions beyond 
that limitation. This is the clear inference 
fi'om the language of the section. But it is 
asked, is every sale across the counter, with- 
in the two months, void?^ This is not a fair 
test of the principle. For although it may 
be impracticable to avoid minute transac- 
tions, yet is this any reason why large and 
important ti-ansactions should be held valid? 
A man, to defeat his creditors, may distrib- 
ute his propeiiy in such small parcels, as 
to render any attempt to reclaim them im- 
practicable. But from this it would not follow 
that creditors might not set aside the entire 
stock of a merchant, fraudulently ti-ans- 
ferred. That congress have power to adopt 
a provision having the above effect, is un- 
doubted. Under the banki-upt power, they 
annihilate the contract— not being restrain- 
ed or prohibited, as the states are, from im- 
pairing its obligation. It is, then, a question 
of policy with congress, and, with the courts, 
a question of construction. And it must be 
admitted, that some effect must be given to 
the proviso; and if this be done, it follows, 
that a contract made within the two months 
is not to be treated as a conti-act made be- 
fore that time. But, in disposing of tliis 
judgment and the execution which issued 
upon it, we need not rely upon this construc- 
tion of the proviso. At the time this judg- 
ment was entered, Mahard had no visible 
means, except the property afterwards levi- 
ed on. The house at New Orleans had failed. 
Mark Buckingham's letters from that place 
show how utterly hopeless was the prospect 
of finding any assets of that concern. He 
imposed on his friends at Cincinnati the ut- 
most caution, in order to reach the property 
of Mahard at that place. The business of 
both houses had been broken up; their credit 



gone. Mortgages had been multiplied on 
the real and personal property of Mahard; 
and even this pei-sonal property had been 
covered by a mortgage. In this desperate 
condition of Mahard's affairs, he was in- 
duced to yield to the pressure of the Buck- 
inghams, and give a warrant of attorney to 
confess the judgment. The judgment was 
entered, and the execution was issued and 
levied. And yet it is contended, that these 
facts do not show a contemplation of bank- 
ruptcy by Mahai'd, or a preference of "the 
Buckinghams as creditors. The judgment, 
if valid, constituted a lien on the real es- 
tate, and the levy of the execution a lien on 
the personal property. These proceedings 
were had with the consent of Mahard, and 
could only have been had with his consent. 
The warrant of attorney was not signed by 
William Mahai'd, until some time after the 
rendition of the judgment 

In the first section of the bankrupt act, it 
is declared, that if a debtor "shall willingly 
or fraudulently procure himself to be aiTest- 
ed, or his goods and chattels, lands or tene- 
ments, to be attached, distrained, seques- 
trated, or taken in execution," he is guilty of 
an act of bankruptcy. Do not the acts of 
Mahard bring him within this provision? 
By the confession of the judgment, did he 
not procure the Hen consequent upon that 
judgment, and also the execution which was 
levied on his property? Is not the judgment 
lien a "security," within the second section 
of the act? It is a matter of surprise, that 
a procedm-e so open as this— a procedure so 
plainly in violation of the bankrupt act, and 
coming, too, within the two months before 
filing the petition, should be attempted to 
be sustained. The judgment and execution 
were void under the act. Where a suit had 
been commenced in the ordinary course of 
judicial proceeding, and a judgment had 
been entered within the two months, it might 
not be void. But where, by the consent of 
the bankrupt, the proceeding is commenced 
and consummated in a few days, within the 
two months, there could be no more glaring 
and indisputable act of fraud against the 
bankrupt law. No analogies drawn from the 
bankrupt laws of England, which, in many 
of their provisions, are wholly different from 
this act, can aid us in giving a construction 
to it And the same remark may be made 
in reference to om* former bankrupt act, 
and to the constructions given to it by the 
state comts. The transfer, by Mahard, of 
the foriy-nine shares of. the stock of the 
Lafayette Bank, having been made to John 
S. Buckingham on the 13th of April, 1842, 
but little more than one month before the 
petition in bankruptcy was filed, and under a 
knowledge of the above facts, must be held 
as void under the bankrupt act 

[NOTE. The case was finally heard in the cir- 
cuit court on exceptions to the master's report. 
Case No. 8,889. An appeal was tlien taken 
fiom the decree entered to the supreme courts 
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which affirmed the decision of the circuit court. 
Air. Justice Curtis delivered the opinion. 13 
How. (34 U. S.) 151.] 



Case K"©. 8,889. 

aicI/EAN V- LAFAYETTE BANK. 

[4 McLean, 430.] i 

Circuit Court, D. Ohio. July Term, 1848.2 

BaNKEUPTCT— IXCDJIEBANCES— PriOKITY OF SaLE 

— incidexts of judgments — moktgaqe — 
Application of Surplus. 

1. Where a mortgage is ^ven on land and per- 
sonal property, and other liens are set up to 
the personal property, the court will direct the 
real estate to be first sold. But if it should be 
insufficient to discharge the mortgage, lie lien 
on the personal property will be enforced, it 
being prior to the others. 

[Cited in Foster v, Ames, Case No. 4,9^.] 

2. When a judgment is appealed from the com- 
mon pleas to the supreme court, the judgment 
below remains a lien on the real estate of the de- 
fendant, in the county, and it would seem that 
the accruing interest and costs and penalty ought 
also to be considered as an incident to that judg- 
ment. 

3. A mortgagor is not responsible, without no- 
tice, for the application of any surplus which 
may remain on the sale of the mortgaged prop- 
erty, after satisfying his mortgage. 

[This was a bUl by Nathaniel C. McLean, 
assignee in bankruptcy of John Mahard, Jr., 
and William Mahard, partners as John Ma- 
hard & Co., to set aside certain transfers of 
stock of the Lafayette Bank and mortgage 
of real estate made by the bankrupts and 
claimed to be fraudulent as to their creditors. 
An injunction was granted to stay proceed- 
ings in the state court seeking to enforce the 
alleged fraudulent preferences. The case 
was formerly heard upon motion to dissolye 
this injimction. Case No. 8,885. Subse- 
quently an amended bill was filed, to which 
the defendant demurred. The demurrer was 
overruled. Id. 8,886. Complainant moved 
for a receiver to take charge of a farm, a 
part of the property alleged to have been 
fraudulently transferred. The motion was 
allowed. Id. 8,887. The case then came up 
for a determination of the validity of the al- 
leged fraudulent liens and transfers, some 
of which were held invalid. Id. 8,888. It is 
now heard upon exceptions to the master's 
report] 

Mr. Gholson, for plaintiff. 
Mr. Chase, for defendant. 

OPINION OP THE COURT. From the 
case of McLean v. Lafayette Bank [Case No. 
8,888], it appears that the bank loaned to 
John Mahard & Co. fifteen thousand dollars, 
to be paid in three equal annual installments, 
with interest. A mortgage on real property 
was given to secure the payment of this loan, 
on the 7th of December, 1841. About a 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 13 How. (54 U. S.) 151.] 
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month after the mortgage was given, ila- 
hard transferred forty-nine shares of stock 
to the bank, as collateral security, for the 
payment of the first installment of the above 
loan. On the 13th of April following, Ma- 
hard, on the same paper on which the as- 
signment of the stock had been made to the 
bank, indorsed, "The forty-nine shares of the 
stock are transferred to John S. Bucking- 
ham, for value received." This last trans- 
fer was made on^the supposition that the real 
estate would pay the fifteen thousand dollars. 
But the court held In the above case that the 
assignment to Buckingham was void under 
the bankrupt law [of 1841 (5 Stat. 440)]. And 
they directed the real property to be first 
sold, under the mortgage, which has been 
done, and the proceeds do not pay the above 
loan. And the question now is, whether the 
transfer of the stock to the bank, remains a 
lien to pay the first installment 

The court, on the principle that the bank 
held two liens, directed the real estate to be 
sold fii-st, and applied to the discharge of the 
fifteen thousand dollars loan. But this did 
not affect the lien of the stock, and was not 
intended to affect it, if the real estate should 
prove insufficient to pay the above loan. In 
theu- opinion in the original case, the court 
say, "The final disposition of this stock is re- 
served until the proceeds of the mortgage 
shall be realized." And in the concluding 
part of their opinion, they say, "The transfer 
by Mahard, of the forty-nine shares of the 
stock of the Lafayette Bank, having been 
made to John S. Buckingham, on the 13th of 
April, 1842, but little more than one month 
before the petition in bankruptcy was filed, 
and under a knowledge of the above facts, 
must be held as void under the bankrupt 
act." As the transfer of this stock to the 
Buckinghams was declared to be void, under 
the bankrupt law, by the court, the stock 
must be considered as held under the valid 
transfer, preceding that to Buckingham, to 
the Lafayette Bank. This stock was intend- 
ed to secure, to the extent of its value, the 
first installment of the fifteen thousand dol- 
lars loan, and the court will now direct that 
it shall be so applied. 

Exceptions are taken to the report of the 
master by the Lafayette Bank, as to the judg- 
ment of the Bank of the United States, and 
as to interest allowed on the Franklin Bank 
debt: 

1. That the original judgment of the Bank 
of the United States, was recovered July, 
1841, for $2,728.63, from which an appeal 
was taken to the supreme court, when the 
bank' recovered a second, judgment, 4th 
AprU, 1842, for $2,837.84 damages, and 
$141.89 penalty and costs of supreme com-t. 
And it is contended that the judgment for 
the penalty can only operate from the date 
of its rendition. The penalty was imposed 
under a statute by the supreme court, and 
can not be considered as a part of the judg- 
ment of the common pleas, as the amount 
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■could not lie known to that court, nor to any 
■one before the judgment ot the supi erne court. 
That an appeal bond was given which would 
secure the penalty and costs in the supreme 
court And this penalty and costs in the su- 
preme court, it is argued, can not constitute a 
lien as a part of the judgment of the common 
pleas. This is a small point to be brought up 
at this stage of the proceedings, in a case 
which involves numerous and intricate 
question of lien covering a large estate. 
There is, undoubtedly, plausibility in the 
grounds taken, and it is not stated the su- 
preme court of the state has ever decided the 
question. It could only arise where liens 
had intervened after the rendition of the 
judgment in the common pleas, and before 
the judgment in the supreme court That 
happens to be the case in the present instance. 
And the counsel contends that the addition 
to the judgment by adding the penalty and 
costs in the supreme court, should not at- 
tach to the original judgment which consti- 
tutes a lien, but should be thrown upon the 
securities on the appeal bond. There seems 
to be no reason why the aecumiilating inter- 
est should not be included in the judgment 
■of the supreme court as an incident of the 
judgment below; and the costs of the su- 
preme court and the penalty which it an- 
nexes are a consequence of the appeal. As 
such sums must generally if not uniformly, 
be small, it is presumed they have been con- 
sidered as partaking of the character of the 
first judgment As against the defendant 
there can be no objection, and as against the 
opposing lien holders, I suppose that such 
has been the course. It may not have been 
considered of sufficient importance to make 
the question before the supreme court, and I 
cto not feel disposed in the present case, un- 
der the circumstances, to allow the excep- 
tion; it is, therefore, overruled. 

2d exception: Can interest be allowed on 
a debt of the mortgager to the mortgagee 
after the mortgagee has purchased, at judi- 
cial sale, the property mortgaged to an 
amount sufficient to satisfy the debt? If the 
purchase money does not equal the debt, 
must not the interest stop on the amount of 
it whatever it may be? So soon as the sale 
shall be confirmed and the purchaser has a 
legal right to enter into the possession of the 
property, the interest on the mortgage money 
must cease, because the amount bid is pay- 
ment But when sales are ordered by a 
<;ourt sitting in chancery or bankruptcy, the 
mere sale is not a title until it shall be con- 
firmed by the court, and a title ordered to be 
made. For until that time, the bidder at the 
sale is not considered the owner of the prop- 
ei*ty. The counsel for the Franklin Bank, 
however, admits the above exception, and, of 
course, it must so stand. 

3d exception: The counsel for the Lafay- 
ette Bank claims that the Franklin Bank 
must pay a pro rata propoition of the amount 
of the judgment of the Bank of the United 



States, except the penalty and interest. The 
facts on which this position is founded are: 
The judgment of the bank was rendered July 
term, 1841. The mortgage of the Franklin 
Bank on lots 404 and 460 was recorded Octo- 
ber 18th, 1841. The mortgage of the Lafay- 
ette Bank on the counti^y property January 
13th, 1842. And the judgment on the appeal 
was entered April term, 1842. On the 8th of 
March, 1842, the Franklin Bank assented to 
the sale of Mahard to Dyer, released to him 
all her interest in the part sold; and agi-eed 
with him to indemnify him against the judg- 
ment of the United States Bank. Of Ihe 
price paid by Dyer, $10,000, the Franklin 
Bank received $7,297.33, the balance, §2,- 
702.67, was paid to the Buckinghams with 
the assent of the Franklin Bank. The Buck- 
inghams had, according to the adjudications 
made in this case, no valid liens on any 
of the property: as all the incumbrance of 
their judgm^ts was prior to that of the 
Lafayette Bank, and that of their mortgage 
on lots 404 and 460 junior to that of the 
Franklin Bank. 

And it is contended, that this being the 
state of facts, prior to the mortgage to the 
Franklin Bank, that corporation acquired, as 
against Maliard and the Bank of the United 
States, a right in equity, to compel the latter 
institution to resort to lands then unincum- 
bered, for the satisfaction of its judgment; 
or in case the judgment should be satisfied 
out of the mortgaged property to have the 
judgment assigned to it and its lien on the 
property preserved for its benefit And when 
the Lafayette Bank took its mortgage on the 
country property, it acquired a similar right, 
as between itself on the one side, and Mahard 
and the Bank of the United States on the 
other. And it is contended that the right of 
the Franldin Bank remained the same after 
the mortgage was taken by the Lafayette 
Bank as before. The Franklin Banlc has no 
right to throw the judgment of the Bank of 
the United States upon the property mort- 
gaged to the Lafayette Bank. Every mort- 
gagee must inquire before taking a security, 
not only what mortgages and assignments 
bind the particular parcel proposed to be 
mortgaged, but also what mortgages bind 
every other part of the mortgager's estate. 
And from these premises the counsel con- 
cludes that the judgnient of the United 
States Bank should be paid, pro rata, by the 
whole property which it bound. And he in- 
sists that the Franklin Bank, at most, could 
do no more than throw the Bank of the 
United States' judgment over on the Lafay- 
ette Bank property, so fai' as is neeessai*y 
for its own protection. That if the property 
and other securities was sufficient to pay its 
own debt and also the Bank of the United 
States' judgment, it could not by any ar- 
rangement, throw that judgment upon the 
properly mortgaged to the Lafayette Bank 
to favor junior liens. It is admitted that 
when an individual is aDout taking a mort- 
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gage or other security, it is incumbent on 
liim to ascei-tain -wliether there are not other 
and paramount liens on the same property. 
And if in this respect he shall be negligent, 
he must suffer the consequent loss. But it is 
apprehended that the principle contended for 
is not the one just stated. It is not the ac- 
quisition of a lien, but an abandonment of 
one. The complaint against the Pranldin 
Bank is, that it was content to receive a 
part of the consideration for which one of 
the lots mortgaged to it sold, and consented 
that the residue of the purchase money should 
be otherwise appropriated; and the question 
is, whether by so doing it rendered itself lia- 
ble to account for the whole amount of the 
consideration for which the lot sold. 

The general principles of equity argued by 
the counsel, may be admitted, and yet, it is 
supposed, they can not apply to the case be- 
fore us. The same argument was pressed 
upon the court in the original tase; and the 
court then said: "Those general principles 
must be admitted, but they can only apply 
where notice was given to the first mortgagee 
of the subsequent liens, as in case of a mort- 
gage to secure future advances: and there is 
no proof of actual notice in this case. The 
bank in its answer denies notice, and con- 
structive notice from the recording of the 
subsequent mortgages is insufficient. It ap- 
pears that the balance of the consideration 
was paid to the Buckinghams, who were 
subsequent mortgagees, Guion v. Knapp, 6 
Paige, 35; Nelson's Heirs v. Boyce, 7 J. J. 
ilai'sh. 401; Sharras v. Craig, 2 Pet Cond. 
R. 411." The reason of this rule is apparent. 
The Fi-anklin Bank looks to the property cov- 
ered by its mortgage for payment, and that 
being received, not knowing that there are 
junior mortgagees whose rights may be af- 
fected, is indifferent as to the appropriation 
of the sui-plus. A notice, then, which puts 
the paity on his guard, is essential to make 
him responsible; and of so much importance 
is this notice, that it must be actually given, 
and not by the recording of a mortgage 
which determines the lien. 

The above exceptions are ovenniled. 

[NOTE. The decree entered in this case was 
affirmed upon appeal to the supreme court Mr. 
Justice Curtis delivered the opinion of the 
court 13 How, (54 U. S.) 151.] 
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SIcLEAN V. MELINE et al. 

[3 McLean, 199; i 1 "West Law J. 51.] 

Circuit Court D. Ohio. July Term, 1843. 

Bankruptot — Void Assigxiient — Under State 

Law — Liability to Levy — Adjustment 

OF LlEXS. 

1. An assignment, by an insolvent person, of 
all his effects for the benefit of his creditors, to 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



one who is not a bona fide creditor or purchaser 
without notice, is void under the second section 
of the bankrupt law [of 1841 (5 Stat 440)]. 
[Cited in Perry v. Langley, Case No. 11,006.] 
[Cited in Cook v. Rogers. 31 Mich. 891.] 

2. Such an assignment is valid, under the laws 
of the state. 

3. But, being void under the bankrupt act the 
property assigned was liable to be levied on by 
a judgment creditor. 

[Cited in Re Beisenthal, Case No. 1,236.] 

4. The circuit court has jurisdiction of such a 
case, to set aside the transfer, direct the liens 
to be .paid pro rata, and the proper^' not levied 
upon to be distributed among the creditors of 
the bankrupt 

[Cited in Globe Ins, Co. v. Cleveland Ins. Co.. 
Case No. 5,486.] 

In bankniptcy. 

Brown & McLean, for complainant. 
Wright, Chase, "Walker, Coffin, Miner & 
McLean, for defendants, 

OPINION OF THE COURT. This bill is 
filed to set aside a conveyance of the effects 
of Lucas to the defendants, which is alleged 
to have been done in contemplation of bank- 
ruptcy. The assignment was made in May, 
1842, Lucas then being insolvent, for the 
benefit of his creditors generally. At the 
July, term of this court, in 1842, Cowper- 
thwaite and others obtained judgment 
against Lucas, and at the same tei-m Little 
& Co. obtained judgment These judgments 
were upon suits commenced after the as- 
signment to Meline & Young, and were ob- 
tained in the ordinary course of proceedings. 
On the former judgment, execution was is- 
sued on the 4th of November, 1842, and on 
the latter the 8th of the same month. They 
were both levied on the Sth, upon the per- 
sonal property assigned, and in the hands of 
the assignees. By agreement, the assignees 
were permitted to sell, and hold the pro- 
ceeds, subject to the opinion of the court as 
to the right of property. On the 16th No- 
vember, 1842, Lucas filed his petition for a 
discharge, under the bankrupt law, and a 
decree of bankruptcy was entered on the 
28th of Januaiy, 1843. 

The second section of the bankrupt act de- 
clares that "any conveyances or u*ansfers of 
property in contemplation of bankniptcy, to 
any person whatever, not being a bona fide 
creditor, or purchaser for a valuable consid- 
eration, without notice, shall be deemed ut- 
terly void." The transfer, in this case, was 
not made to a creditor or to a purchaser, 
within the act; and although it was made 
for the benefit of creditors generally, yet. 
under the act, it was void. That Lucas was 
bankrupt, at the time of the assignment is 
admitted, xhe court have no difficulty in 
setting aside the assignment to the defend- 
ants; but a question is raised by the judg- 
ment creditors, who claim under levies by 
execution, before the petition of the bank- 
rupt was filed. In answer to this, the as- 
signee contends, that the assignment to the 
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defendants, being an act of bankruptcy, all 
subsequent liens are void, and in opposition 
to tbe claims of creditors, whicli he repre- 
sents, should be disregarded. This is the 
doctrine in JEngland. An act of bankruptcy 
overreaches an attachment or an execution. 
Barker v. Goodair, 11 Ves. 84; 9 Ves. 78. A 
trader, after an act of bankruptcy, cannot 
create a lien upon his propei-ty. Copland v. 
Stein, 8 Term K. 199. By various statutes, 
however, all bona fide transactions with the 
bankrupt, two months before the date of the 
commission, are protected, if there be no no- 
tice of the act of bankruptcy. In this re- 
spect, our statute is more restrictive than the 
English statute; and I am not prepared to 
say, that an assignment, which is fraudu- 
lent under the bankrupt law, and in itself an 
act of bankruptcy, overreaches, under our 
law, an attachment or execution. The act of 
bankruptcy in England is tantamount to a 
filing of the petition under our statute, in 
most respects. In either case, any subse- 
quent transfer of propei-ty by the bankrupt, 
is void- But whether liens are void or not, 
under our act, which were created more 
than two months before the petition was 
•filed, must depend upon the peculiar circum- 
stances of each case. The levies in this 
case were only made a few days before Lu- 
cas filed his petition; but the executions 
were issued on judgments obtained in a reg- 
ular course of proceeding; and there are no 
circumstances in the prosecution of the 
suits, the obtainment of the judgments, or 
in suing out the executions, which conduce 
to show fraud. Fraud is never to be pre- 
sumed, against the apparent fairness of a 
transaction; therefore, these judgments, and 
the proceeding imder them, must be held 
valid. 

It is further contended, that the assign- 
ment, being valid by the state law, the sub- 
sequent levy could create no lien. A levy 
binds the pei-sonal property; but if such 
property had been transferred, a subsequent 
levy could not affect the right of the as- 
signee. By the third section of the act, "to 
amend the act directing the mode of pro- 
ceeding in chancery" (Swan & O. Rev. St 
71), it is provided, that, "all assignments of 
property in trust, with design to prefer one 
or more creditors to the exclusion of others, 
shall be held to enure to the benefit of all 
the creditors," &c. But the above assign- 
ment, being for the benefit of all the cred- 
itors, docs not come under this provision, 
and is valid on its face. On this ground, it 
is insisted that the lien set up by a levy of 
the executions, is not within tlie bankrupt 
act, as it is not a valid lien under the laws 
of the state. The assignment is void, under 
the bankrupt law, as being expressly against 
its letter; and consequently the property at- 
tempted to be transferred was liable to be 
taken in execution by judgment creditors. 
"Whether a state court could take jurisdic- 
tion of this question, which arises under the 



bankrupt act, need not be considered, as the 
bill has been filed in this court. Of the ju- 
risdiction of this court, there can be no 
doubt. 

The assignment will be set aside as void, 
under the bankrupt act, and the proceeds of 
the property levied upon will be applied pro 
rata in discharge of the above liens. The 
effects assigned and not levied upon will be 
decreed to the complainant, deducting the 
expenses of sale, «fec. 
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McLean v. ROCKEY et al. 

[3 McLean. 235; i 1 West. Law J. 300.] 

Circuit Court, D. Ohio. July Term, 1843. 

BASKROPTor— Assignee — Whek RienTs Attach 
— Judgment Obtaised before Petition — Lease 
FOR Ninety-Nine Years— Judgments at Same 
Term. 

_1. From the time of filing a bankrupt's peti- 
tion, the right of the bankrupt, by relation, is 
vested in his assignee. And no subsequent lien 
created by tlie bankrupt, or by a judgment, can 
be valid. 

[Cited in Phelps v. Selliek, Case No. 11,079.] 

^ 2. But a judgment obtained .before the peti- 
tion was filed, having been obtained bona fitl(>, 
is a lien within the second section of the banlc- 
rupt law [of 1841 (5 Stat 440)]. • 
[Cited in Clarke v. Rist, Case No. 2,861.] 

3. A lease for ninety-nine years, renewable 
forever, by the common law is only a chattel. 

4. A judgment binds the real estate of the de- 
fendant from the first day of the terra at which 
it was rendered. 

5. Under the construction of the Ohio statute, 
by the supreme court of the state, a permanent 
leasehold estate is land, within the execution 
law, and is bound by a judgment 

6. All judgments .rendered at the same term 
have equal liens, on the real estate of the de- 
fendant, however the executions may have been 
issued and levied, provided the levy has been 
within a year from the rendition of the judg- 
ment. 

7. Where there is no allegation of fraud in 
the bill, and the liens will more than absorb the 
property of the bankrupt, there is no reason 
why this court should exercise jurisdiction. 

[Cited in Re Bowie, Case No. 1,728; Re Huf- 
nagel, Id. 6,837; Kimherling v. Hartly, 1 
Fed. 575.] 

In bankruptcy.* 

Mr. Worthmgton, Mr. Brown and N. 0. 
McLean, for complainant 

Storer, Chase & Van Metre, for defend- 
ants. 

OPINION OP THE COURT. On the 8th 
November, 1842, Coffin filed his petition un- 
der the banki-upt law, and on the 3d of Feb- 
ruary ensuing he obtained a decree of bank- 
ruptcy. On the 25th of June, 1839, he pro- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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cured a leasehold estate of ninety-nine years 
renewable forever. At October term, 1842, 
the following judgments were entered 
against him. In favor of Henry Rockey, for 
$iy9.64; Springer & Whiteman, for ?67o.50; 
Matthias Roosa, for $712.87. The court com- 
menced its session the 3d of October, and 
adjourned the 7th of December. On Roosa's 
judgment execution was issued the 21st of 
October, and was levied upon the leasehold 
premises the 14th of November, 1842. The 
execution was issued on Rockey 's judgment 
the 22dof October, and on Springer & White- 
man's judgment, execution was levied, as the 
above levies were made, on the leasehold 
property the 17th of November. The North- 
em Bank of Kentucky, at the same term 
obtained judgment for §2,049.32, on which 
an execution was issued within the year, 
which was levied on the same premises. At 
January term, 1843, of l3ie superior court of 
Cincinnati, Marriott & Hardesty obtained a 
judgment for §668.72, on which an execution 
was levied on the leasehold property the 21st 
of the same month. As the above levies 
were all made subsequently to the time the 
bankrupt filed his bill, his assignee insists, 
that under the bankrupt law, the leasehold 
estate is vested in him, and he prays an in- 
junction, &c. 

Several questions have been raised and dis- 
cussed, which will now be considered. 

At common law a leasehold is only a chat- 
tel interest, and it is contended that it is 
nothing more under our Statute. The 2d 
section of the act concerning "judgments 
and executions" (Swan «& O. St. 468) declares 
that "the lands and tenements of the debtor 
shall be bound for the satisfaction of the 
judgment against such debtor, from the first 
day of the term at which judgment shall be 
rendered." Lands out of the county, and 
goods and chattels, are bound from the 
time execution shall be levied. The October 
term, at which all the above judgments 
were rendered, except ' one, commenced on 
the third day of October, so that unless the 
leasehold estate can be considered "lands 
and tenements" within the statute, and 
bound hy the judgment,' there is no lien 
paramount to the right of an assignee. By 
relation, his right to all the estate of the 
bankrupt, commenced from the filing of the 
bankrupt's petition. 

The bankrupt from the time his petition 
is filed, is civiliter mortuus, "as to all suits 
at law or equity pending, in which he is a 
party" [Ex parte Foster, Case No. 4,960]; 
and that consequently, after that time, no 
judgment could be recovered against him. 
That the court will inquire whether in fact 
the judgment was not entered after the peti- 
tion was filed; and if so, will treat the judg- 
ment, as of no more validity than if entered 
against a deceased person. So far as regai-ds 
the disposition of his property, or the con- 
trol of suits pending against him, the bank- 
rupt, from the time his petition is filed, may 



be considered as civiliter mortuus. But the 
suits are not abated, and should be prosecut- 
ed to judgment, against the bankrupt 1 
Term R. 463; 3 Term R. 437; 15 East, 622. 
Whether the judgments, therefore, were en- 
tered before or after the petition was filed, 
is of no importance. The legislature of the 
state have an undoubted right to say, as is 
declared in the above act, that a judgment 
shall be a lien on lands and tenements from 
the fii-st day of the term at which it was 
rendered. The important question is, wheth- 
er the above leasehold estate was bound by 
the judgment. That a judgment constitutes 
a lien on real estate, which is recognized in 
the second section of the bankrupt law, is 
imdisputed. And there is no allegation in 
the bill, that either in the causes of action, 
or in the prosecution of the above suits to 
judgment, there was fraxid. The judgments 
therefore having been rendered against the 
bankrupt before his petition was filed, create 
a valid lien on his real estate. But if the 
leasehold property be not "lands and tene- 
ments," within the statute, there can be no 
judgment lien. 

The act of January 29th, 1821 (Swan & C.^ 
St. 289, note), declared, "that all lands of 
whatever description, held by permanent 
leases, shall, in cases of judgments hml 
and executions levied thereon, be considered 
as real estate; and the officer levying the ex- 
ecution or executions, shall conform to, and 
be governed by the provisions of the several 
acts regulating judgments and executions," 
&e. This act continued in force until the 
act of the 22d of Mai'ch, 1837, (Swan & C 
St. 289, note), which provided that leasehold 
estates renewable forever, should descend as 
estates of inheritance. And that law was re- 
pealed by the act of the 5th Mardi, 1839, 
which contains a similar provision. The act 
of 1821 declared, that in case of judgment 
and an execution levied upon a permanent 
leasehold estate, it should be considered as 
real estate; and the officer was bound to con- 
form to the law regulating sales of real es- 
tate on execution. Prior to this act, as the 
supreme coui-t of Ohio say, in the case of 
Reynolds v. Commissioners of Stark Co. (5 
Ohio, 204), that "a lease is personal propeity. 
Although the lease contains a stipulation, that 
it shall be renewable forever; yet any es- 
tate short of freehold gives the heir no inter- 
est" And it would seem that the act of 1821, 
in this respect has made no alteration in the 
law. It only provides that where a judgment 
has been obtained, and an execution shall be 
levied on a? permanent leasehold estate, it 
shall be considered as real estate, and sold 
as such. In other words, such an estate shall 
be subject to valuation, and must be sold, if 
improved, for two-thirds of its value. This it 
is supposed is the extent to which the above 
act can affect permanent leases. But the 
acts of 1837 and of 1839, above cited, provid- 
ed that a permanent leasehold estate should 
descend as land. This innovation, it Avould 
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seem, should not change the nature of such an 
estate beyond the express words of the stat- 
ute. It would not subject such an estate to 
the lien of a judgment. In Kentucky, by an 
express statute, negroes descend as real es- 
tate, and yet this does not make negroes land. 
The same quality, at the legislative discre- 
tion, may be imparted to any other personal 
property; but that would not change the na- 
ture or legal designation of such property, 
beyond the words of the statute. It does not 
make negi-oes in Kentucky, lands and tene- 
ments, any more than the acts of 1837 and 
1830 make a leasehold estate, renewable for- 
ever, lands and tenements within the statute, 
subject to a judgment lien. 

In the case of Murdoek v. Katrtiff, 7 Ohio, 
119, the court say in regard to a lease upon 
an annual rent, for ninety-nine years, renew- 
able forever, "We know that such interests 
are usually treated as fees simple by the 
holders, and that the law requu'es them to be 
appraised as real estate in" sales under execu- 
tion; and that by statute they are liable to 
dower, &c.: but no proposition has been bet- 
ter settled, from the earliest days of the com- 
mon law, than that a lease, of whatever dura- 
tion, is but a chattel." But in Loring v. Me- 
lenda, 11 Ohio, 355, a different view has been 
taken of this question. The court there held 
that "permanent leasehold estates, are lands, 
subject to all the rules and laws which attach 
to land, for all purposes, and that judgment 
liens attach to them as lands." And they say 
that the point thus decided was fau-ly pre- 
sented in the case, and "that it was the point 
upon which the case was reserved." This 
being the construction of a statute which 
makes a judgment a lien on lands, &e., it is 
conclusive of the point We take as a rule 
of decision the construction of a statute by 
the supreme court of the state. The four 
judgments, first above named, must, there- 
fore, be considered a lien on the leasehold es- 
tate in question, fi'om the 3d day of October, 
1842, which was the first day of the term. 

It is contended, however, that as no execu- 
tion was issued on the judgment in favor of 
the Northern Bank of Kentucky, until after 
execution had been issued and levied, on the 
judgment in favor of JNIarriott & Hardesty, 
entered at January terra, 1843, of the su- 
perior court, that the lien of the Northern 
Bank is postponed in favor of the subseciuent 
judgment. This must depend upon the con- 
struction of the statute.. 

The fourth section oi the execution law, 
(Swan & G. St. 470) provides that "when 
two or more writs of execution against the 
same debtor, shaU be sued out during the 
tei-m in which judgment was rendered, or 
within ten days thereafter, and when two or 
more writs of execution against the same 
debtor, shall be delivered to the officer on the 
same day, no preference shall be given to 
either of such writs," &c. "In all other 
cases, the execution first delivered to the 
officer shall be first satisfied." "Provided, 



nothing herein contained, shaU be so con- 
strued as to affect any preferable lien, which 
one or more of the judgments, on which such 
executions issued, may have on the lands of 
the judgment debtor." The twelfth section 
of the same act declares that "unless execu- 
tion shall be taken out and levied within 
twelve months after its rendition, it shall not 
operate as a lien on the estate of any debtor, 
to the prejudice of any other bona fide judg- 
ment creditor." In Patton v. Sheriff, 2 Ohio, 
395; Waymure v. Staley, 3 Ohio, 366; Rid- 
dle V. Bryan, 5 Ohio, 52, it is laid down gen- 
erally that in the above fourth section "the 
legislature intended to provide for three 
classes of cases:" (1) "Where there are two 
or more judgment creditors, having equal 
rights, and where there is no priority of lien, 
as where judgments are recovei'ed in the 
same term." (2) "In cases where judgments 
do not operate as a lieu, but the property is 
bound only from the time when seized in 
execution, as goods and chattels and lands 
not situated in the county where the judg- 
ment is recovered." And (3) "for cases whei'e 
the creditor in consequence of not having an 
execution levied within one year from the 
date of his judgment, has lost the benefit of 
his lien, so far as that it shall not operate to 
the prejudice of any other bona fide judgment 
creditor." 

From the above cases it appears that a 
judgment lien remains in full force, if execu- 
tion be issued and levied within the year, as 
was done in the ease of the Northern Bank. 

As there is no allegation of fraud in the bill, 
and as the judgments will absorb the whole 
of the leasehold estate, and leave no surplus 
for the general creditors, there seems to be 
no reason why this court should take any 
further jurisdiction in the case. The bill is, 
therefore, dismissed at the complainant's 
costs. 
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McLEAN V. ST. PAUL & O. RY. 00. 

[16 Blatohf. 309; 25 Int. Kev. Rec, 249; 8 Re- 
porter, 69; 20 Alb. Law J. 78.] i 

Circuit Court, S. D. New York. May 24, 1879.2 

Removal op Causes — Petition — Sufpicienct — 

Citizenship— Copt of Recokb not 

Filed in Time. 

1. Under sections 2 and 3 of the act of March 
3, 1875 (18 Stat 470, 471), a suit may he re- 
moved into this court from a state court, on a 
petition by the defendant, averring that tie de- 
fendant is a corporation created by, and a citi- 
zen of, one state, and that the plaintifE is a citi- 
zen of another state, without averring that the 
plaintiff was, at the time of the commencement 
of the suit, a citizen of a different state from 
the defendant. 

[Cited in Chicago, St. L. & N. O. R. Go. v. 
McComb, Case No. 2,670; Wehl v. Wald, 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
25 Int Rev. Rec. 249, 8 Reporter, 69, and 20 
Alb. Law J. 78, give only partial reports.] 

2 [Affirmed in 108 U. S. 212, 2 Sup. Ct 498.] 
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Id. 17,356; Clarkson v. Manson, 4 Fed. 262; 
Ciu'tin V. Decker, 5 Fed. 387, 388; Glover v. 
Shepperd, 15 Fed. 835. Disapproved in La 
Montagne v. T. W. Harvey Lumber Co., 44 
Fed. 6i8.] 

2. The defendant in a suit, after taking steps 
to remove it into this court, did not file in this 
cov.rt a copy of the record of the suit until throe 
days after the day named in the removal bond 
as the day on which the copy of the record was 
to be filed. The case was not within the ex- 
ceptions provided for in section 7 of the said act. 
The plaintiff had not waived the delay, and the 
defendant offered no excuse except an allega- 
tion that the non-filing on the proper day was an 
inadvertence. The plaintifE moved to remand 
the cause: Mdd, that the motion must be grant- 
ed. 

[Cited in McLean v. St. Paul & C. Rv. Co., 
Case No. 8,893; Woolridge v. M'Kenna, 
8 Fed. 667; Stoutenburgh v. Wharton. 18 
Fed. 2, 3; McGregor v. McGillis, 30 Fed. 
390, 391.1 

[This was a suit originally brought in a 
state court of New York by Samuel McLean 
against the St. Paul & Chicago Railway Com- 
pany, for breach of conti-act It was re- 
moved to this court on motion of defendant, 
and is now heard on motion of plaintiff to 
remand to the state court.] 

D. M. Porter, for plaintiff. 
Charles W. Bangs, for defendant. 

BLATOHFORD, Circuit Judge. On the 
7th of February, 1879, this suit was com- 
menced in the court of common pleas for 
the city and county of New York, by the 
service of a summons. A complaint was aft- 
ei-wards put in in the state couit, which de- 
mands judgment against the defendant for 
$105,000 and interest, for breach of a con- 
tract. The complaint, which is sworn to 
Febi-uaiy 27th, 1879, sets forth that the plain- 
tiff "is a resident of the city of Brooklyn, 
county of Kings and state of New York." 
The defendant is a corporation created by 
the state of aiinnesota. On the 17th of 
IVIarch, 1879, the state court made an order 
in the cause, in these words: "It appear- 
ing by the complaint in this action, that 
the defendant, the St. Paul and Chicago Rail- 
way Company, is a corporation created un- 
der and by virtue of the laws of the state 
of Minnesota, and that the plaintifiC is a resi- 
dent of the state of New York, and the said 
defendant having, before the tenn at which 
this cause could be first tried in this court, 
made and filed a petition in this suit, in this 
court, whereby it appears that the plaintiff 
in this action is a citizen of the state of New 
York, and that the defendant is a citizen of 
the state of Minnesota, and that, pursuant 
to the second and third sections of the act 
of the congress of the United States, ap- 
proved March 3, 1875, this being an action 
between citizens of different states, and the 
matter in dispute, exclusive of costs, exceeds 
the sum of value of $500, the defendant hay- 
ing prayed for the removal of this suit into 
the circuit court of the United States for the 
Southern district of New York, and having 



made and filed with the said petition a 
bond, with good and sufficient surety, for 
the defendant entering in said circuit court, 
on the first day of its next session, a copy 
of the record of such suit in this court, and 
for paying all costs that may be awarded 
Xij the said circuit court of the United States, 
if the said court shall hold that this suit was 
wrongfully or improperly removed thereto, 
and also for the appearing and entering spe- 
cial bail in such suit, if special bail was 
originally requisite therein, now, on reading 
and filing a copy of the pleadings in said 
action in this court, and the said petition 
and bond and proof of service of a copy 
thereof, and of notice of application for this 
order, on the attorney for the plaintiff, and 
on motion of Mr, C. W. Bangs, attorney for 
the defendant in this action, no one appear- 
ing to oppose, It is ordered, that the said pe- 
tition and bond be accepted and filed, and 
that this court will proceed no further in 
this suit, and it is hereby declared that the 
said suit is removed to the said circuit court 
of the United States for the Southern dis- 
trict of New York." The petition to the 
state court is dated March 3d, 1879, and 
sworn to the next day. It sets forth, that 
the defendant "is, and is alleged in the com- 
plaint to be, a corporation created and ex- 
isting under and by virtue of the laws of the 
state of Minnesota, and that it is alleged in 
the complaint that the plaintiff is a resident 
of the city of Brooklyn, county of Kings and 
state of New York, and the plaintiff is, as 
your petitioner is informed and believes, a 
citizen of the state of New York, and the de- 
fendant corporation is a citizen of the state 
of Minnesota." The bond referred to in said 
order contains this recital: "Whereas the 
said Samuel McLean, a citizen of the state 
of New York, has commenced an action in 
the court of common pleas for the city and 
county of New York, against the St Paul 
and Chicago Railwaj' Company, a citizen of 
the state of Minnesota, * » « and the 
said action involves a controversy between 
citizens of different states." 

The first day of the next session of this 
court after the 17th of March, 1879, was the 
7th of April, 1879. The defendant did not 
file a copy of the record in the suit in this 
court on the 7th of April, nor did it enter an 
appearance in this court in this suit on the 
7th of April, nor until the 10th of April, on 
which latter day it did file in this court a 
copy of such record, and enter its appear- 
ance in this suit in this court, and enter a 
rule in this court that this action proceed in 
this court as if originally commenced there- 
in, of which notice was given to the plain- 
tiff's attorney on the 10th of April. 

The plaintiff now moves this court to re- 
mand this cause to the state court, on two 
grounds: (1.) Because the proceedings for 
the removal do not show that, at the com- 
mencement of the suit, the plaintiff was a 
citizen of the state of New York, but only 
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show that the plaintiff "was a citizen of the 
state of New York at the time the defend- 
ant applied to remove the cause; (2.) Be- 
cause the record was not filed in this court 
until the 10th of April. 

In Insurance Co. v- Pechner, 95 TJ. S. 183, 
a petition for removal on the ground of citi- 
zenship was presented to the state court un- 
der section 12 of the act of Septemher 24, 
1789 a Stat. 79), which provided, that, "if a 
suit he commenced in any state court," "by a 
citizen of the state in which the suit is 
brought, against a citizen of another state," 
"and the defendant shall, at the time of en- 
tering his appearance in such state court, 
file a petition for the removal of the cause 
for trial into the next circuit court," *'it shall 
then be the duty of the state court to" "pro- 
ceed no further in the cause," The petition 
was dated ten days after the suit was com- 
menced, and was sworn to the next day aft- 
er its date, and it was presented to the state 
court at the time the appearance of the de- 
fendant was entered in that court. The 
statement of the petition as to the citizenship 
of the plaintiff was, that the plaintiff "is a 
citizen of the state of New York." The state 
court denied the application for removal. 
The plaintiff had a judgment. The case went 
to the' court of appeals of New York, which 
held (Peehner y. Phoenix Ins. Co., 65 N. Y. 
195), that the state court had a right to pro- 
ceed with the cause, because the petition for 
removal did not show that the plaintiff was 
a citizen of the state of New York when the 
suit was commenced. The case was then 
taken to the supreme court of the United 
States. That court held that section 12 of 
the act of 1789, in the language above quot- 
ed, had reference to the citizensliip of the 
pai-ties when the suit was begun. It added: 
*'The phraseology employed in the acts of 
1866 (14 Stat 307), 1867 (14 Stat. 558), and 
1875 (18 Stat 470), and in Rev. St § 639, 
is somewhat different, and we are not now 
called upon to give a construction to the lan- 
guage there used. As to the act of 1789, we 
entertain" no doubt in this particular. This 
right of removal is statutory. Before a party 
can avail himself of it, he must show upon 
the record that his is a case which comes 
within the provisions of the statute. His pe- 
tition for removal, when filed, becomes a part 
of the record in the cause. It should state 
facts which, taken in connection with such as 
already appear, entitle him to the transfer. 
If he fails in this, he has not, in law, shown 
to the court that it cannot 'proceed further 
with the cause.' Having once acquired juris- 
diction, the court may proceed until it is ju- 
dicially informed that its power over the 
cause has been suspended. It remains only 
to apply this rule to the facts as they appear 
in this record. The suit was commenced 
June 1, 1867. At that time there was noth- 
ing In the pleadings or process to indicate 
the citizenship of the plaintiff. The defend- 
ant, in its petition for removal, bearing date 



June n, simply stated that the plaintiff is — 
that is to say, was at that date— a citizen of 
New York. This, certainly, is not stating af- 
firmatively that such was his citizenship 
when the suit was commenced. The coui-t 
had the right to take the case as made by the 
party himself, and not inquire further. If 
that was not sufficient to oust the jurisdic- 
tion, there was no reason why the court 
might not proceed with the cause. We think, 
therefore, that the court of appeals did not 
err in its decision." 

As there was nothing before the state 
court in this case, and there is nothing be- 
fore this com't, to show that the plaintiff 
was a citizen of the state of New York when 
this suit was commenced, it follows that this 
court would have no jurisdiction of this suit 
if the removal were sought under a statute 
worded as is section 12 of the judiciary act 
of 1789. But the order of removal shows that 
the state court regarded the case as one of 
removal under sections 2 and 3 of the act of 
March 3, 1875 (18 Stat. 470, 471), Section 2 
of that act provides, "that any suit of a 
civil natiu'e, at law or in equity, now pend- 
ing or hereafter brought in any state court, 
* * ft in which there shall be a controversy 
between citizens of different states, * * * 
either party may remove said suit into the 
circuit court of the United States for the 
proper district." Section 3 of that act pro- 
vides, "that, whenever either party * * » 
entitled to remove any suit mentioned in the 
next preceding section shall desire to remove 
such suit from a state com't to the circuit 
com't of the United States, he or they may 
make and file a petition in such suit in such 
state court, * * * for the removal of such 
suit into the circuit court to be held in the 
district where such suit is pending, and shall 
make and file therewith a bond, with good 
and sufficient surety, for his or their enter- 
ing in such circuit court on the first day of 
its then next session, a copy of the record in 
such suit, * ft * and also for there ap- 
pearing « * * in such suit, * * * it 
shall then be the duty of the state court to 
accept said petition and bond and proceed 
no fui'ther in such suit * * ft; and, the 
said copy being entered as aforesaid in said 
circuit com't of the United States, the cause 
shall then proceed in the same manner as if 
it had been originally commenced in the said 
circuit coiurt." 

The defendant contends, that, under the 
act of 1875, it is not necessary, in order to a 
removal in the present case, that it should 
appear that the parties were citizens of dif- 
ferent states when the suit was commenced. 

The act of March 2, 1867 (14 Stat. 55S) pro- 
vided, "that, where a suit is now pending or 
may hereafter be brought in any state court, 
in which there is controversy between a cit- 
izen of the state in which the suit is brought 
and a citizen of another state, * * * sucli 
citizen of another state, whether he be plain- 
tiff or defendant, if he will make and file in 
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such court an affidavit stating * * * may, 
at any time before tlie final hearing or trial 
of the suit, file a petition in such state court 
for the removal of the suit into the nest cir- 
cuit court of the United States to tie held in 
the district where the suit is pending, and 
offer good and sufficient surety * * *; and 
it shall be thereupon the duty of the state 
court to accept the surety and proceed no 
further in the smt" 

In Johnson v. MoneH [Case No. 7,399], the 
plaintiff, being a citizen of Iowa, brought a 
suit in a state court of Nebraska against a 
citizen of Nebraska. During the pendency 
of the suit the plaintiff became a citizen of 
Nebraska, and the suit was tried in the state 
court while both of the parties were citizens 
of Nebraska. The plaintiff had a verdict. 
A new trial was granted on the application 
of the defendant. The plaintiff, having again, 
and voluntarily, become a citizen of Iowa, 
then petitioned, under the act of 1867, for 
the removal of the suit into the circuit court 
of the United States for the district of 
Nebraska, the defendant having remained 
throughout, and being still, a citizen of Ne- 
braska. The state com't made an order re- 
moving the cause, and the defendant then 
moved the circuit court to dismiss the case, 
or remand it to the state court, for want of 
jurisdiction. The motion was heard before 
Mr. Justice Miller and Judge Dundy. The 
court held that the act of 1867 was within 
the constitutional power of congress. The 
court then proceed, Mr. Justice Miller deliv- 
ering the opinion: "The next question is, 
whether the fact that, pending the litigation 
in the state court, the plaintiff changed his 
citizenship from Nebraska to Iowa, stands in 
the way of the removal of the cause? The 
act does not, in tenns, prescribe the time at 
which the citizenship of the moving party 
must be acquired. Nor is there anything 
from which to imply that a time was intend- 
ed to be limited in that regard. Had con- 
gi'ess intended to confine the privileges of the 
act to parties who were citizens of different 
states at the commencement of the suit, it 
would have been very easy so to have provid- 
ed. It did not see fit so to do. On the other 
hand, in express terms, or, at least, by the 
strongest implication, it provided otherwise. 
The language is: 'Where a suit is now pend- 
ing, or may hereafter be brought, in any state 
court, in which there is a controversy be- 
tween a citizen,' &c., which is as much as to 
say, whenever a controversy shall arise, in a 
suit pending in a state court, the parties to 
which shall at any time be citizens of dif- 
ferent states, the cause may be removed. 
No time at which the citizenship shall be 
acquired is limited. So, the inference is, that 
it may be acquired at any time. Nor is the 
case changed by the circumstance that the 
citizenship in Nebraska was abandoned, and 
that in Iowa acquired voluntarily, or even 
for the purpose of securing the right of re- 
moval. It has been repeatedly held, that the 



fact that a party bad removed from one state 
to another, in order to be able to bring his 
suit in the federal court, did not affect the 
jurisdiction." The conclusion of the court 
was, that congress intended, in reference 
both to plaintiffs and to defendants, to con- 
fer the right of removal from the state courts, 
at any stage of the proceedings before the 
final trial was begun, and when tlie requis- 
ite citizenship was found to exist, on the 
making of the proper affidavit and the giving 
of the required bond. In the particulars in- 
volved in the suit now before us, the provi- 
sions of the act of 1875 are like those of the 
act of 1867. This suit is within the tenns of 
section 2 of the act of 1875. It is a civil 
suit, brought in the state court after the pas- 
sage of the act of 1875, the matter in dispute 
exceeds the requisite amount, and there is a 
controversy in it between citizens of differ- 
ent states. The petition and bond were in 
proper form. The state court accepted them 
and made the order of removal. The expres- 
sion in the act of 1875, "any suit now pend- 
ing or hereafter brought, in which there shall 
be a eontrovei-sy between citizens, either 
party may remove it." is in the same foi-m, 
and must have the same meaning, in respect 
to the point now under consideration, as the 
expression in the act of 1867, "where a suit 
is now pending or may hereafter be brought, 
in which there is a controversy between a 
citizen and a citizen, the latter citizen, whetli- 
er plaintiff or defendant, may file a petition 
for the removal of the suit." The observa- 
tions of Mr. Justice Miller in regard to the 
act of 1867 apply fully to the act of 1875. 

In McGinnity v. White [Case No. 8,802], the 
plaintiff, in FebruaiT, 1870, brought a suit in 
a state court of Nebi-aska, against five de- 
fendants. One of them, White, after an- 
swering, and in April, 1875, filed a petition 
for the removal of the suit into the circuit 
court of the United States for the distiict 
of Nebraska, under the act of July 27, 1866 
(14 Stat. 306). The petition set forth that 
White "is now, and, since the 19th day of 
Februai-y, 1873, has been, a citizen of the 
state of New Jersey," and that "the plaintiff 
is, and was at the time of bringing the suit, 
a citizen of Nebraska," and contained the 
other necessary averments. The state court 
made an order removing the cause. A mo- 
tion was made before the circuit court, heid 
by Judges Dillon and Dundy, to remand the 
cause to the state court. The opinion of 
the court was delivered by Judge Dillon. He 
cites the ease of Johnson v. Monell [supi-a] 
as having determined, that, under the act of 
1867, "a party to a suit, who, while it is pend- 
ing, becomes a bona fide citizen of another 
state, is entitled, if the other required condi- 
tions ai'e met, to have the case removed." 
He adds: "As both acts give the right to 
apply for the removal 'at any time before the 
trial or final hearing of the cause,' I can see 
no difference in this respect between the act 
of 1866 and the act of 1867, and the reason- 
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ing in the case cited seems to he applicable 
here and to favor the right of removal. 
Pending the suit in the state court, the de- 
fendant has, in good faith, hecome a non-resi- 
dent of the state of Nebraska, and a citizen 
of another state, and it is this which consti- 
tutes the substantial ground upon which the 
right, under the act of 1866, to the removal, 
is based." The motion to remand was de- 
nied. See, also, Yulee v. Vose [99 U. S.] 539. 
On the facts set forth in the petition in 
this case, this suit was and is one properly 
i-emovabie into this court, under the act of 
1875. 

As to the non-filing of the record by the Tth 
of April, the 3d section of the act of 1875 
provides, that, when the proper petition and 
bond, in a proper suit, are presented to the 
state court, it shall be the duty of that court 
to accept them and proceed no f ui*ther in the 
suit. It then goes on to provide, that *'the 
said copy," that is, a copy of the record in 
the state court, in the suit, "being entered as 
xtforesaid in said circuit court of the United 
States, the cause shall then proceed in the 
same manner as if it had been originally com- 
menced in said circuit court" The words 
"as aforesaid" are found in the same connec- 
tion in section 12 of the act of 1789, and in 
section 5 of the act of March 3, 1863 (12 Stat. 
757) and in the act of 1866, and in the act of 
1867, and in section 2 of the act of July 2J, 
1868 (15 Stat. 227), and in section 639 of the 
Revised Statutes. They cannot properly 
have any other meaning than that, when the 
copy is entered by the paity removing the 
cause, it must be entered at the time men- 
tioned before as the time to be named in the 
bond, namely, the first day of the then next 
session of the circuit court It is true, that 
there are exceptional cases provided for in 
section 7 of the act of 1875, in which it is 
declai-ed that the bond may be satisfied and 
discharged by the filing of the copy of the 
record by the party removing the cause after 
the day named in the bond. But the present 
case is not one of' such exceptional- cases. 
The term of this court to which this suit 
was removable commenced more than twenty 
days after the petition and bond were filed 
in the state court, and it does not appear 
that the clerk of the state court refused to 
furnish a copy of the record. On the contrary, 
the certified copy of the record filed in this 
court was certified by such clerk on the 18th 
of Jlareh, 1879. The two cases in this coui-t, 
of Broadnax v. Eisner [Case No. 1,909], and 
Bright V. MilTYaukee & St P. R. Co. [Id. 1,- 
877], are authorities to show that the defend- 
ant has lost its right to perfect the x-emoval 
of this cause, and that this cause must be 
remanded. The plaintiff has not waived the 
delay in filing the copy, nor does the allega- 
tion in the affidavit of the defendant's attor- 
ney, that, by inadvertence, the copy was not 
filed on the first day of the term, furnish a 
suflieient excuse to authorize this court to 
say that it acquired jurisdiction of the cause 
16FED.CAS. — 19 
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by the filing of the copy on the 10th of April. 
The case last cited Is authority, also, for 
holding, that there is nothing in section 5 of 
the act of 1875 which prevents this court 
from remanding this cause. The case of Os- 
good V. Chicago, D. & V. B. Co. [Id. 10,604] 
was, on the facts involved in the decision of 
it, not like the present case. The copy of 
the record of the state court had, in that 
case, been filed in the circuit court in time 
by the party removing tlie <5ause, and the 
cause had, in all respects, been "removed" 
to the circuit court, within the language of 
section 5. The present case has not been 
"removed" to this court, because that has not 
been done which, under section 3 of the act, 
authorizes this court to proceed in the suit 
In regard to what is said in the case of Os- 
good V. Chicago, D. & V. R- Co. [supra] re- 
specting the authority of the circuit court, 
since section 5 of the act of 1873 was enact- 
ed, to dismiss and remand causes, it may be 
observed, that the provisions of it are en- 
abling and not prohibitory, and that they are 
such as not to indicate any intention in con- 
gress to take away from the circuit court the 
iwwer of remanding a cause to the state 
court, on the ground that the prescribed pre- 
requisites necessary to autliorize the circuit 
court to proceed in the cause have not been 
complied with. 

The motion to remand this cause to the 
state court is granted, with costs to be taxed. 

[This order, together with the subsequent or- 
der of December 22, 1879 (Case No. 8,893), was 
affirmed bv the supreme court on writ of error. 
1C« U. S. 212, 2 Sup. Ct 498.] 



Case Wo. 8,893. 

McLEAN V. ST. PAUL & C BY. CO. 

[17 Blateh'f. 363; 26 Int Rev. Rec. 43; 21 Alb. 
Law J. 47; 14 Am. Law Rev. 163.] i 

Circuit Court S. D. New York. Dec, 22, 1879.2 

Removal op Causes — Second Petition — Same 
Term of Court — Edition of United States 
Statutes — Bond on Removal— Waiver by Neg- 
lect—Excuse. 

1. On March 17th, the state court in which 
this. suit was pending made an order, on the pe- 
tition of the defendant, that it be removed into 
this court. The defendant ought to have filed 
the record in this court by April 7th. It was 
not filed till April lOUi. This court on May 
24th, made an order remanding the cause. 
.Tune 2d, on a new petition filed that day by the 
defendant Avhich set forth that the suit was 
then pending in the state court, that court made 
an order that the suit be removed into this court : 
Held, that, as the removal was provided for by 
sections 2 and 3* of the act of March 3, 1875 (18 
Stat. 470, 471), the petition was in time if filed 
before or at the term at which the cause "could 
be first tried, and before the trial thereof." 
[Cited in Davies v. Marine Nat Bank, 24 Fed. 

193.] 
[Cited in Continental Life Ins. Co. v. Kess- 
ler, 84 Ind. 313.] 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judj?e, and here reprinted by permission. 
14 Am. Law Rev. 163, gives only a partial re- 
port.] 

2 [Afiirmed in 108 U. S. 212, 2 Sup. Ct 498.] 
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2. The publication of the second edition of the 
Revised Statutes, under the act of March 2, 
1S77 (19 Stat. 268), did not re-instate subdivision 
1 of section 639 of the Revised Statutes, as ap- 
plicable to this suit. The proper condition of 
the bond on removal was that prescribed by sec- 
tion 3 of the act of 1875. 

[Cited in Norris v. Mineral Point Tunnel, 7 
Fed. 273; Shelbrick v. Cockcroft, 27 Fed. 
579.1 

3. The petition of June 2d was filed before or 
at the term at which the cause could be first 
tried. 

[Cited in Johnson v. Johnson, 13 Fed. 194.] 

4. As the defendant had once removed the 
cause to this court and had failed, by neglect, to 
perfect the removal, and lie cause had been re- 
manded for that reason, the right to remove it 
had been waived and lost. 2 

[Cited in Rowell v. Hill, 28 Fed. 434.] 

5. The defendant could not now be allowed 
to furnish an excuse for not having in time filed 
the record on the first removal, and it had ac- 
quiesced in the first remand by averring, in the 
second petition, that the cause was then pending 
in the state court.2 

[Cited in Woolridge v. McKenna, 8 Fed. 607.] 

[Tbis was a suit by Samuel McLean against 
the St. Paid & Chicago Railway Company.] 

D. M. Porter, for plaintifE. 
O. W. Bangs, for defendant. 

BLATGHFORD, Circuit Judge. A petition 
by the defendant and a bond for the removal 
of this suit into tMs court were filed in the 
state court in wliicli the suit was pending, on 
the 17th of March, 1879, and on that day the 
state court made an order that the petition 
and bond be accepted and filed, "and that 
this court will proceed no fm-ther in this suit, 
and it is hei-eby declared that the said suit 
is removed to the said circuit court of the 
United States for the Southern district of 
New York." The defendant ought to have 
filed a copy of the record in this court by the 
7th of April, but did not until the 10th of 
ApriL For that cause, this court made an 
order, on the 24th of May, on motion of the 
plaintifiC, remanding the cause to the state 
court. [Case No, 8,892.] On the 2d of June, 
1879, the defendant filed in the state court a 
petition and bond for the removal of the 
cause into this court, and the state court 
made an order, on that day, that said petition 
and bond be accepted, and "that this court 
will proceed no further in this suit, the said 
suit being removed to the said circuit court 
of the United States for the Southern disti-ict 
of New Yort." A copy of the record in the 
suit having been filed in this court in due 
time by the defendant, and the defendant 
having appeared in the suit in this court, the 
plaintiff now moves, on various grounds, to 
remand the cause to the state coux-t. 

It is contended that, under subdivision 1 of 
section 639 of the Revised Statutes of the 
United States, the petition for removal in 
this case should have been filed in the state 
court at the time the appearance of the de- 
fendant was entered in the state court. This 

2 [Affirmed in 108 U. S. 212, 2 Sup. Ct. 498.] 



is on the idea that such subdivision was in 
force, as respects this suit. But, as the re- 
moval of this case is provided for by sections 
2 and 3 of the act of March 3. 1S75 (18 Stat. 
470, 471), those sections supersede, and take 
the place of, in regard to this suit, such sub- 
division. Under the act of 1875, the petition 
was in time if filed before or at the term at 
which the cause "could be first tried, and 
before the trial thereof." It is suggested, for 
the plaintiff, that the second edition of the 
Revised Statutes, printed and promulgated in 
1878, is a re-enactment of the Revised Stat- 
utes in 1878, and that subdivision 1 of section 
639, found in it, displaces the act of 187o. 
This is an error. The Revised Statutes were 
enacted June 22, 1874. The new or second 
edition authorized by the act of March 2, 1877 
(19 Stat. 268), is the Revised Statutes, as 
enacted June 22, 1874, with all amendments 
made between December 1, 1873, and ilarch 
4, 1877. By section 5601 of the Revised Stat- 
utes, all acts passed after December 1, 1873, 
are left in force as if passed after June 22, 

1874. The publication of the second edition 
of the Revised Statutes does not affect any 
statute passed subsequently to December 1, 
1873. It does not affect the act of March 3, 

1875, nor re-instate subdivision 1 of section 
639, as applicable to this suit. 

It is urged, that the bond in this case is 
not the proper bond, because its conditioii 
was not that provided for by section 639. 
Rev. St., hut that provided for by section 3 
of the act of 1875. As the suit is one men- 
tioned in section 2 of that act, the proper 
condition of the bond was that prescribed by 
section 3 of that act. 

It is fuither urged, that the petition filed 
June 2d, 1879, was not filed before or at the 
term at which the cause "could be first tried" 
in th^e state court, although filed before the 
trial of the cause in that court. Issue was 
joined in the suit, by the answer of the de- 
fendant in the state coml, Februaiy 27, 1879. 
The order of removal made by the state court 
March" 17, 1879, states that the petition for 
removal that day filed is filed "before the 
term at which this cause could be first ti-ied 
in this court." This is an adjudication of 
that fact by the state court. Even if such an 
adjudication would be reviewed by this court, 
it is apparent, that the cause could not have 
been tried before the March term, 1879, of the 
state court, and at that term the petition was 
filed. It is plain, from sections 977, 980, of 
the Code of New York, that the cause could 
not have been noticed for trial, or put on the 
calendar of the state court, for the March 
term, or regularly brought to trial at that 
term, except by consent The term at which 
the cause "could be first tried" is the term at 
which, under the legislation of the state and 
the miles of practice pursuant thereto, the 
cause is first triable, that Is, subject to be 
tried on Its merits. Dill. Rem. Causes (2d 
Ed.) p. 57; Ames v. Colorado Cent. R. Co. 
[Case No. 325]; Fulton v. Golden [Id. 5,lo5]. 
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On the 17tli of March, 1879, the state court 
■declared, by the order of that date, that it 
would proceed no further in the suit and that 
the suit was removed to this court. This 
was ecitiivalent to saying it would not try 
the cause. This state of things continued 
■until this comi:, by its order of May 24th, re- 
manded the cause to the state court. Then, 
■under the state legislature and practice, the 
term at which the cause could he first trie^ 
was the June term, and at or before that tern, 
die new petition for removal was filed, bi^ 
?ar, therefore, as the question of time is coa- 
,erned, the new petition was filed in timt?, 
juder the act of 1875. 

It is further urged that, the defendant hav- 
ing once removed the cause to this court, 
.and having failed to perfect the removal by 
neglect to file the record in time in this court, 
and the cause having been remanded to the 
state court for that reason, the right to re- 
move the cause has been lost, because the 
<lelay is prejudicial to the plaintiff; and that, 
if the right to remove is to be allowed in 
this case, under such circumstances, the same 
course might be repeated ad infinitum. That 
a defendant may waive his right to remove 
a cause is plain. Hanover Nat. Bant v. 
Smith [Case No. 6,035]. He ought to be held 
to have waived it where he has attempted to 
■exercise it once, and has failed, by neglect, 
to perfect the removal, and where, to allow 
the subsequent removal, would make ef- 
fective the delay of the cause, to the pre- 
sumed prejudice of the plaintiff, for the time 
■elapsed after the failure to perfect the re- 
moval occurred. That is the present case. 

The defendant calls attention to the recent 
-decision of the supreme court in Meyer v. Con- 
stmction Co., 100 TJ. S. 457, and claims that, 
under that decision, this cause ought not to 
have been remanded before, and, therefore, 
■ought to be retained here now. The supreme 
court. In that case, says, that It does not ap- 
pear, by the statute, that the circuit court is 
ix> be deprived of its jurisdiction, if "by ac- 
cident" the paity is delayed until a later day 
than the first day of the term of the circuit 
court, in filing a copy of the record of the 
state court; and that, if the circuit court, 
for good cause shown, accepts the transfer 
after the day and during the term, its juris- 
diction will, as a general rule, be complete 
.and the removal properly effected. The affi- 
davit of the defendant's attorney, furnished 
to the court on the first motion to remand, 
purporting to give an excuse in this case for 
not filing the copy of the record, on the first 
removal, on the first day of the April term, 
aud to make out a case of "accident," con- 
tained the following on that subject and noth- 
ing more: "And deponent says, that, by in- 
advertence, during his, deponent's, absence 
from his office on the 7th April, instant, the 



record, in said cause, of the said proceeding, 
in the court of common pleas of the city and 
county of New York, in the said action, and a 
copy of the pleadings therein, was not filed 
in the court on that day, and that deponent 
did not discover that the same had not been 
filed until the 10th instant." This affidavit 
does not make out a case of accident. Facts 
are not stated from which the court can see 
that there was an inadvertence or an acci- 
dent The conclusion of inadvertence is 
sworn to. The certified copy of the petition 
for removal, bond, and order of removal, 
filed in this court on the 10th of April, was 
certified by the clerk of the state court on the 
18th of March. No reason is shown why it 
was not filed here before the 7th of April, 
as it might have been. This court did not 
accept the transfer, but remanded the cause. 
It did so on what then appeared, and still ap- 
pears, to be a proper ground. This court 
could not now vacate the order of May 24th, 
remanding the cause, on the furnishing now, 
by the defendant, of an affidavit showing 
what would have been held to be a satisfac- 
tory excuse for not having filed the first rec- 
ord in time, or a case of "accident." The d^ 
fendant had his day in court, at that time, 
and the matter became res adjudicata, not to 
be re-opened because of any facts then exist- 
ing and which might have been then shown. 
Moreover, the defendant has acquiesced in 
the former remand, and waived all right to 
claim that the cause is in this court under the 
first removal, by averring, in its second peti- 
tion for removal, that the suit "is now," May 
28th, 1879 (that being the day the petition was 
sworn to by the president of the defendant 
corporation), "pending in the court of com- 
mon pleas for the city and county of New 
York," and praying for its removal from that 
court to this court. 

The motion to remand the cause to the 
state court Is granted, with costs. 

[This order, together with that of May 24, 
1879 (Case No. 8,892), was affirmed by the su- 
preme court, on writ of error. 108 TJ. S. 212, 
2 Sup. Ct. 498.] 
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Case Wo. 8,895. 

McLELLAN v. UNITED STATES. 

[1 Gall. 227.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1812. 

Courts — Appeal in Admiralty — Writ of Error 

— Circuit Court — Condejinatiox — Judgment 

ON Bail Bond. 

1. The circuit court of Massachusetts has no 
cognizance of causes of admiralty and maritime 
jurisdiction from the district court of Maine, ex- 
cept by appeal; and a writ of error thereon will 
be quashed. 

[Cited in U. S. t. Jarvis, Case No. 15,469.] 

2. Semble, that in cases within the collection 
act of March 2. 1799, c. 128, § 89 [1 Story's 
Laws, 653; 1 Stat. 695, c. 22], judgment can- 
not be rendered on the bail bond until after 
twenty days from the decree of condemnation, 
and then in open court. 

[Cited in The HoUen, Case No. 6,608. Cited 
in brief in Nelson v. U. S., Id. 10,116. Cited 
in The Wanata v. Avery, 95 U. S. 616; U. 
S. V. Ames, 99 U. S. 41.] 

[Cited in Bartlett v. Spieer, 75 N. Y. ,532; 
Mitchell T. Chambers, 43 Mich. 158, 5 N. 
W. 63.] 

See The Struggle [Case No. 13,550]. 

This was a writ of eiTor brought to reverse 
the decision of the district court of Maine in 
a cause of admii-alty and maritime juris- 
diction. A motion ■was made to dismiss the 
writ of eri'or, upon the ground that this cause 
was cognizable only by way of appeal, and 
not by writ of error. On inspection of the 
record it appeared, that the libel was filed 
against certain goods, for being unladen with- 
in the district of Saco without a permit from 
the collector of the district, conti'arj to the 
act of 2d March, 1799, c. 128 [chapter 22]. 
Pending the prosecution, on application of 
the claimant [Joseph McLellan] the goods 
were delivered to him on appraisement and 
giving a bond pursuant to, or intended to be 
pui-suant to, the 89th section of the same act. 
A decree of condemnation passed against the 
goods at January term, 1812, and it was 
thereupon, in the same decree, further award- 
ed by the court, that the appraised value 
thereof should be paid to the clerk of the 
court, together with the costs of prosecution, 
in twenty days from the award of judgment, 
and in default thereof, that execution should 
issue for the sums aforesaid against the 
claimant and his surety on the bond. No ap- 
peal was interposed from the decree to the 
next circuit couit, and the cause had been 
removed to this court at this term upon the 
writ of error. 

Mr. Jackson for plaintiff in error. The 
judgment on the bond is distinct from the 
decree, though coupled with it. The one is 
at common law; the other, is of admiralty 
jurisdiction. The bond under the collection 
act differs from the stipulation under the em- 
bargo acts, and is not analogous to the stipu- 
lations in admiralty. The judgment, there- 
fore, is a judgment at common law, on which 

1 [Reported by John Gallison, Esq.] 



error may well lie. By section 89 of the col- 
lection act, judgment on the bond is to be 
rendered in open court on motion, unless the 
appraised value is paid within tiventy days 
from the decree of forfeiture. The motion 
is oQuivalent to a Scire facias, where there 
is a recognizance. This judgment having 
been rendered forthwith, without waiting 
the expiration of the twenty days, is er- 
roneous. 

Mr. Lee, distiict attorney of Maine, con- 
tended that the bond resembled a stipula- 
tion, and therefore the decision below was 
a decree of the admiralty, not a common law 
judgment. 

STORY, Circuit Justice (after reciting the 
facts). On examining the language of the 
judiciary act of 24th September, 1789, c. 20 
[1 Stat. 73], I am satisfied that a writ of er- 
ror is not the proper process, to remove the 
decree of the disti'ict court of Maine for re- 
examination into this court The mode pre- 
scribed by law is by appeal to the next cir- 
cuit court, and as no such appeal was claim- 
ed or allowed, the party cannot now take 
advantage of any errors of fact or law appar- 
ent in the cause, so far as it is a cause of 
admiralty and maritime jurisdiction. But it 
has been contended by the counsel for the 
claimant, that although the original decree 
of condemnation cannot now be inquired in- 
to, yet the award of judgment and execution 
upon the bond is to be considered as a dis- 
tinct judgment at common law, and that a 
writ of error lies to correct the errors of law 
in such judgment; and it is further contend- 
ed, that the award of judgment and execu- 
tion in the case at bar, not having been in 
open court after the lapse of twenty days 
from the rendition of the decree, is irregu- 
lar and voidable. 

On examining the 89th section of the act 
under which this bond is taken, it appears 
that "if judgment shall pass against the 
claimant, as to the whole or any part of such 
ship or vessel, goods, wares or merchandize, 
and the claimant shall not witliin twenty 
days thereafter pay into the court, or to 
the pi'oper officer thereof, the amount of the 
appraised value of such ship, &c., &c., so con- 
demned, with the costs, judgment shall, and 
may be granted upon the bond on motion in 
open court, without further delay." It would 
seem, therefore, that the judgment on the 
bond ought to be in open court, after the 
lapse of the twenty days, and not before. 
If we had cognizance of the present suit, I 
should incline to think, that the judgment 
was irregularly rendered. But I am well 
satisfied, that upon the true construction of 
the act, this judgment cannot be considered 
as a distinct, independent judgment at com- 
mon law; but as a mere incident and at- 
tendant upon the original cause. If the claim- 
ant had appealed from the decree of con- 
demnation, the bond would have followed the 
cause into this court, and upon affii*mation of 
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the decree, the fruits of tlie bond might hav? 
heeii obtained in the same manner, as in the 
court below. The bond, in fact, is nothing 
more than a security taken to enforce the 
original decree; and is in the nature of a 
stipulation in the admiralty. It matters not 
-whether ar security in an admiralty and mar- 
itime cause be by bond, or recognizance, or 
stipulation. The court have an inherent au- 
thority to take it, and to proceed to award 
judgment thereon according to the course of 
the admiralty, unless where some statute has 
prescribed a different course. I consider this 
act as merely providing .a new practice, as 
to admiralty proceedings on bonds within the 
pui-view of it, but by no means as separating i 
the bond from its connexion with the original t 
cause. Following, therefore, the nature of j 
the original cause, it operates as a stipulation, ! 
and the court as a court of admiralty may 
rightfully award execution thereon. See Bry- 
mer v. Atkins, 1 H. Bl. 164. 

Strictly speaking, a decree of condemnation, 
in cases like the present, is but an interlocu- 
tory having the effect of a final decree, and 
the ultimate adjudication of the cause is not 
complete, until judgment has been awarded 
upon the bond. In the case of The Alligator 
[Case No. 248], at the last term, the court 
had occasion to consider the nature and effect 
of bonds given in admiralty suits, and I refer 
to that ease, as containing my own settled 
opinion. I am of opinion, that the writ of 
error should be quashed as having issued im- 
providently. 

As the district judge concurs in this opinion, 
let the writ of error be quashed- Writ quash- 
ed. 
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Case K'o. 8,896. 

MeLELLAND v. The ROBERT MORRIS. 

[3 Pa. Law J. 493; 1 Wall. Jr. 33; 2 Pa. Law 
J. Rep. 220.] 

Circuit Court, E. D. Pennsylvania. Nov. 12, 
1842. 

Maritime Liexs— Repairs to Vessel- State and 
Federaij Courts. 
Tlie repair of a vessel used to navigate tide- 
water, although used partly on inland naviga- 
tion, is a maritime contract, and the mechan- 
ics and material men may proceed in the courts 
of the state 'or of the United States, and they 
may take a reasonable time to commence their 
proceedings. And the jurisdiction of the ad- 
miralty court cannot be ousted by any proceed- 
ing in the state courts by the owners or agents 
of the vessel. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Penn- 
sylvania.] 

The Robert Morris is a large canal boat, 
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decked and rigged as a schooner, employed 
in carrying lime, &c., from Norristown, on the 
Schuylkill Canal, down the rivers Schuylkill 
and Delaware, to Salem, New Jersey, and oc- 
casionally through the Chesapeake and Dela- 
ware Canal into Maryland, returning with 
wood or such other cargo as could be procur- 
ed. In February and March, 1842, she was 
repaired at the shipyard of the libellant, who 
retained possession of her until she was taken 
from his custody by the sheriff of the city and 
county of Philadelphia, under a replevin is- 
sued from the state courts. The libellant then 
filed a libel in the admii-alty, and the vessel 
was attached for the amount of his demand. 
The claimant moved to have the attachment 
quashed, for want of jurisdiction in the court. 
(1) Because neither the vessel nor the contract 
was of a maritime character. (2) Because 
by the replevin the state courts had posses- 
sion of the subject-matter, and therefore ex- 
clusive jurisdiction. ^ 

After argument by H. Hubbel, for the 
claimant, and Vandyke for the libellant, a 
motion was dismissed by Randall, J., and the 
claimant ordered to answer over. After a 
final decree for the libellant, the cause was 
removed to the circuit court, where the fol- 
lowing opinion was delivered by 

BALDWIN, Circuit Justice: In the case of 
The General Smith, 4 Wheat. [17 U. S.] 443, 
the supreme court declared that by the com- 
mon law "material men and mechanics fur- 
nishing repairs to a domestic ship have no 
particular lien on the ship itself for the re- 
covery of their demands. A shipwright, in- 
deed, who has taken a ship into his own pos- 
session to repair it, is not bound to part with 
the possession until he is paid for the repairs, 
any more than any other artificer. But if he 
has once parted with the possession, or has 
worked upon it without taking possession, 
he is not deemed a privileged creditor, having 
any claim upon the ship itself." "No lien is 
implied unless it is recognized by the munic- 
ipal law of the state to which the ship be- 
longs." In the case of Peroux v. Howard, 7 
Pet. [32 U. S.] 341, it was held that a pro- 
ceeding in rem against a steam-boat for ma- 
terials found and work performed in repair- 
ing the vessel in the port of New Orleans, 
itoder a contract entered into between the 
parties for that purpose, that it was a mari- 
time contract, and if the service was to oe 
performed in a place within the jurisdiction 
of the admii'alty,. and a lien was given by 
the law of Louisiana, it would bring the 
ease within the jurisdiction of the district 
court, and may be enforced in the admiralty, 
"The service was to be substantially perform- 
ed, on the sea or on tide-water, becausethere is 
no doubt that the jurisdiction exists, although 
the commencement or termination of the voy- 
age may happen to be at some place beyond 
the reach of the tide; the material considera- 
tion is whether the service is essentially a 
maritime service." The Jeffei-son, 10 Wheat. 
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[23 U. S.] 428. "A contract made at land 
within the body of a county is maritime in 
its nature, if it concerns the navigation of 
the sea." Zane v. The President [Case No. 
18,201]. The true test (of the admiralty juris- 
diction) in all cases of this sort is whether 
the "vessel shall be engaged substantially in 
maritime nayigation, or in interior navigation, 
and trade not on tide-watei-s. In the latter 
case there is no jurisdiction, nor where the 
services are not maritime, for its jurisdiction 
in matters of contract is limited to those, 
and those only, which are mai-itime. The 
Orleans y. PhoenLx, 11 Pet. [36 U. S.] 183, 
184. In that case the court thus explains 
the principles laid down in the case of The 
General Smith and, Peroux v. Howard 
[supra]: "The contract was treated as a 
maritime contract, and the lien under the 
state laws was enforced in the admiralty, on 
the ground that the court under such cir- 
^ cumstances had jurisdiction of the contract 
as maritime, and then the lien being attached 
to it might be enforced according to the 
mode of administering remedies in the ad- 
miralty. The local laws can never confer 
jurisdiction on the courts of the United 
States; they can only fm-nish rules to as- 
cei-tain the rights of parties, and thus assist 
in the administration of proper remedies 
where the jurisdiction is vested by the laws 
of the United States." Id. 184. 

Reluctant as I have been, and yet am, to 
extend the jurisdiction of the courts of ad- 
miralty beyond the limits defined by the com- 
mon law, it would not comport with my dutj' 
to hesitate to follow the rules and be guided 
by the principles laid down in the preceding 
cases. They^ are the law of the case, and 
must be taken to be the law of this court, 
till changed or modified by the ti'ibunal 
which has established and prescribed them 
for the observance of all inferior courts. 
The record and admitted facts in this case 
bring it within these decisions. The Robert 
Morris was employed in navigation on tide- 
water. That the commencement of her voy- 
ages was on one canal and their termination 
in another, both above tide-water, does not 
make her intermediate courses "interior navi- 
gation." The contract is maritime, for it 
was the navigation of tide-water which was 
substantially the service of the schooner. 
The repairs were made in this port, which is 
within admiralty jurisdiction. The state law 
gives a lien, and consequently the libellant 
has made out a case cognizable by the dis- 
trict- court according to the course of the ad- 
mii-alty. 

It is, however, contended by the counsel of 
the claimant, that the lien given by the state 



law was superseded by. the replevin under 
which the schooner was taken from the pos- 
session of the libellant by the claimant, and 
retained by him at the time she was attach- 
ed on the libel at a place above tide-water. 
Had the replevin been issued under any pro- 
vision of the state law which gave the lien, 
it might have been considered as a qualifica- 
tion of the lien, and made it subject to be 
defeated by that process; but the law does 
not so qualify the lien, or in any way subject 
it to the forms or delay of proceedings ac- 
cording to the course of the law; above all 
not to the effects, of an action of replevin, 
which is one of the most tedious cases, if not 
the most so, when conducted through aU. its 
stages, which is known to the law. On the 
contrary, the state law gives to the state 
court powers to enforce the lien according 
to the course of courts of admiralty, which 
would be utterly defeated if the possesion 
of the vessel was to be taken under a writ of 
replevin while in the hands of those to 
whom the law gives a lien, and who have a 
right to enforce it by the process and course 
of proceedings appropriate to a court of ad- 
miralty, unless they had in some way lost 
their lien before the replevin was taken out. 
Having an acknowledged lien, the material 
men and mechanics have an election to pro- 
ceed in the courts of the state or of the United 
States. They may take a reasonable time to 
commence their proceedings, and cannot be 
deprived of their remedy by any act of the 
owners or agents of the vessel, which afEeets 
to displace the jurisdiction of admiralty, and 
send those who have a right to its remedies 
into another tribunal, where they would lose, 
or could but partially enjoy the benefits which 
the maritime law permits privileged creditors 
in maritime courts. I very much doubt wheth- 
er a court of the state would peimit its ju- 
risdiction, under the law of the state giving 
the lien in such a ease as this, to be thus 
ousted; but certainly this court, in the admin- 
istration of the jmrisprudence of the United 
States, cannot sanction the doctrine contend- 
ed for on the part of the respondents as to 
the effect of the replevin he has sued out; nor 
can we consider the consequent removal of the 
vessel to a place beyond the flow of the tide, 
as at all impairing the admiralty jurisdiction 
of the district court over her, resulting from 
the lien in a case completely covered by the 
decisions of the supreme court. 

Decree of the district court affirmed, with 
costs, and interest from the date of the de- 
cree. 
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Case IJTo. 8,897. 

SIcLEOD T. OALLICOTT. 

[Chase, 443; i 10 Int. Rev. Rec. 94; 2 Am. 
Law T. Rep. TJ. S. Ots. 113.] 

Circuit Court, D. South Carolina- June Term, 
1869. 

"War — Captored and Abanboned PROPERir — 
Treasury Agent — How Property Recov- 
ered — Court op Claims. 

Iv No agent of the TJ. S. treasury department 
under the captured and abandoned property act, 
■was justified in receiving after June 30, 1865, 
any captured or abandoned property- unless 
theretofore surrendered by Confedeiate agents 
or officers, much less making any seizure of un- 
surrendered property. 

2. Property surrendered by the military au- 
thorities of the Confederate government could 
not be released by any state or provost court. 

3. A treasury agent, acting imder color of the 
captured and abandoned property acl^ under 
which he is appointed, or under a mistaken sense 
of duty, can not be held responsible in a suit at 
law, or oiiier personal proceeding, 

[Cited in Lamar v. McCulloch, 115 U. S. 163, 
6 Sup. Ot 11.] 

4. The ouly remedy provided for the injured 
party is his right to prosecute his suit before the 
court of claims, within two years after the close 
o£ the war. 

During tlie Civil War, tbe congress of the 
United States, on March 12, 1863, passed a 
law known as the "Captured and Abandoned 
Property Act" [12 Stat 820], which directed 
the secretary of the treasury to appoint cer- 
tain agents, whose duties were to receive 
fi'om the military ofQcers and from private 
soldiex-s, all property captured by the forces 
of the United States within his agency. 
They were also to take possession of t>roperty 
abandoned by its owners, and all property 
thus received was sold by them, and it was 
provided that the proceeds should be paid 
into the treasury. The act further provided 
that all citizens of the United States who 
liad remained loyal to the government of the 
United States during the war, should have 
the right at any time within two years after 
the close of the war to file their petitions in 
the court of claims, and on furnishing proof 
of their loyalty, that court was authorized to 
order the proceeds of such property to be re- 
turned to them out of the treasury of the 
United States. This being the law, and the 
war having practically terminated in May, 
1865, the secretary of the treasury, on June 
27, 1865, addressed a circ\il&.r to- those treas- 
ury agents charged with the duty of collect- 
ing captured or abandoned property, direct- 
ing them to dispose of the property then on 
hand, and to refrain from receiving any more 
after the 30th inst— except such as had been 
actually captured or surrendered by military 
or naval officers or agents of the Confederate 
States, and which had not been delivered be- 
fore that day. On July 27, 1868 [15 Stat 

1 [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 
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243], the congress passed another act declar- 
ing the intent of the several laws relating to 
captured and abandoned property, by which 
it declared that the true intent and mean- 
ing of those acts was that the remedy given 
before the com*t of claims, should be exclu- 
sive of all other remedies, and that the own- 
er of any property taken as captured or 
abandoned by agents of the treasury depart- 
ment, in virtue or under color of said act, 
"should be precluded from suit at common 
law or any other mode of redress whatever, 
before any court or tribunal other than the 
court of claims." Under these circumstances, 
Callicott being a supervising agent of the 
treasury dejmrtment of the United States, 
under the captured and abandoned property 
act, opei-ating in South Carolina, on October 
21, 1865, seized and carried ofiC thiity-nine 
bales of cotton belonging to the plaintiff, Al- 
exander McLeod. Thereupon McXteod made 
divers attempts to have his property restored 
to him. He took proceedings before the 
provost court, one of the military civil tri- 
bunals established in South Carolina by the 
military authority for this purpose, and 
failed, that tribunal adjudging that the sei- 
zure was proper, or that he had no remedy 
before it. He then applied to the secretary 
of the treasury, who ordered a restoration of 
it, and Callicott refused to do so, unless a 
bond of indemnity should first be given to 
himself. Thereupon, at the opening of this 
court in this district, this suit was brought, 
—an action of trespass to recover the value 
of the cotton, together with vindictive dam- 
ages for the tort. The defendant plead spe- 
cially that what he did was as special super- 
vising agent of the treasury department, act- 
ing by virtue and under color of the captured 
property act, to this general replication. On 
the trial the plaintiff proved the taking of the 
cotton on October 21, 1865, and its value. 
That Callicott had told the witness Townsend, 
that he knew he had no authority to take the 
cotton, and that he would return it to Mc- 
Leod, if he would pay him two hundred dol- 
lars, or some such matter. That a consider- 
able correspondence had taken place between 
the plaintiff's counsel and CallicGtt, on the 
subject of a restitution of this cotton, in 
which they urged and argued the wrongful- 
ness of the seizure, on the law and the facts, 
and on his refusing to restore it, they had 
made application to the secretary of the 
treasury, who eventually ordered its resti- 
tution. But that Callicott had suppressed in 
his report on the case to the department 
very material— the most material portions of 
this correspondence with counsel, and had 
refused to obey the order of the secretary 
unless the plaintiff gave nmi a t)ond to in- 
demnify him from all future liability for bis 
conduct. The defendant, on his part, proved 
and relied on the proceedings in the provost 
court as evidence of his bona fides in making 
the seizure, and as being the sentence of a 
court of competent jurisdiction, which had 
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adjudicated tlie riglits between the paities 
in a suit before it, between tlie same parties, 
and about the same subject-matter. 

.T. B. Campbell, for plaintiff. 

Corbin, U. S. Dist Atty., for defendant 

CHASE, Circuit Justice (chargring jury). 
The district attorney has asked for vai-iOT:is 
instructions which the court will decline to 
give, not that we doubt the general correct- 
ness of most of the legal propositions con- 
tained in them, but we prefer to give you 
what we conceive to be the law in the case, 
in our own language, embodying the instruc- 
tions asked, so far as we think them correct, 
in what we say. This is an action of tres- 
pass brought by Alexander McLeod against 
T. C. Callicott. The plaintiff alleges that 
thirty-nine bales of cotton belonging to him, 
were wrongfully taken by defendant and 
converted to his own use. The defendant 
pleads in justification, not denying the taking, 
but averring that what he did was done as 
special supei-vising agent of the treasury de- 
partment of the United States, and in ac- 
cordance with law. The plaintiff replies, de- 
nying the truth of this averment, and insist- 
ing that in what Callicott did he did not act 
as agent, but wrongfully and without justifi- 
cation in law. The pleadings present the 
issue which you are to try. First, did this 
cotton belong to Alexander McLeod, the plain- 
tiff, in October, 1865? Was it his property 
at that date? And second, was the defend- 
ant justified in what he did by virtue of his 
office as supeiTising agent of the treasmy? 
That the cotton belonged to the plaintiff, 
unless his title had been divested by capture, 
seems not to be questioned. The second 
question alone, therefore, is important. Un- 
der several acts of congress, during the late 
wai', supervising agents of the treasury de- 
partment were appointed in the several in- 
surgent states, and. charged with certain spe- 
cific duties. Among these duties was that 
of receiving from the military officers of the 
United States all property captured by them, 
with instmctions to turn it over to the proper 
authorities, for sale and for account. In re- 
spect to citizens of the United States, who 
had maintained a loyal adhesion to the gov- 
ernment of the United States, it was pro- 
vided by law that this property or proceeds 
should be returned to them upon making the 
necessary proofs in the court of claims, at 
any time within two years after the close of 
the Rebellion. It is alleged, and not de- 
nied, that Callicott was supervising agent, 
and had the general authority. It was his 
duty to receive from military officers, and 
from priA'ate soldiers, all property captured 
by the forces of the United States, during the 
recent war, within his agency. 

If this case depended on this general au- 
thority, the only question to be determined 
would be whether the cotton in question was 
captured property. But there is something 



more in this case. These supervising agents 
were appointed by the secretary of the treas- 
ury, under regulations approved by the presi- 
dent of the United States, and were subject 
in all respects to his direction and control; 
and the general regulations established had 
relation only to a state of war. Xow, actual 
hostilities between the insurgent states and 
the United States terminated practically in 
Slay, 1SG5. In the state of South Carolina a 
provisional government was organized, un- 
der a proclamation of the president, in June 
or July of that year, and the secretary of 
the treasury, having reference to the changed 
condition of s^'airs, on June 27, 1803, ad- 
dressed a circular to those treasuiy agents, 
I in which he prescribed a rule for their gov- 
ernment in the new state of things. (The chief 
justice here read the fourth section of the 
! circular.) This section provides tliat officers 
I "charged with the duty of receiving and col- 
'. lecting, or having in their possession or imder 
I their control, captured, abandoned, or con- 
fiscable personal property, will dispose of the 
same in accordance with regulations hereto- 
fore presa'ibed, and refrain from receiving 
such from military or naval authorities aftt>r 
the 30th instant." The general regulation 
which required Mr. Callicott to receive all eap- 
; tured property from officers of the United 
' States was thus rescinded on June 27, 1805, 
with the following limitation: "This will Tiot 
be considered as interfering with the opera- 
tions of agents now engaged in receiving or 
collecting the property recently captured by 
or surrendered to the forces of the United 
States, whether or not covered by or included 
in the records delivered to the United States 
military or treasury authorities by rebel mil- 
itary officers or cotton agents." The new reg- 
ulation or prohibitory order, therefore, did not 
extend to property which had been captured 
or surrendered by military officers of the Con- 
federate government to the United States. 
But with that exception the prohibition is 
complete and final, and no agent of the treas- 
ury department was justified in receiving, aft- 
er June 30, 1865, any captiu-ed property, un- 
less theretofore surrendered; much less was 
any such officer warranted in making any 
capture of imsurrendered cotton himself, aft- 
er that date, with or without military aid. 
He had no authority to do so. All his pow- 
ers, as we have said to you, were derived 
from the treasury department, and when the 
treasmy department withdi'ew that general 
authority it was at an end. The question, 
then, in this case, is whether this was a part 
of the propertj' which had been siu'reuderod 
by the military authority of the Confederate 
government to the United States prior to 
June 27, 1805. You have heard all the evi- 
dence, and it is your province to determine 
whether or not this property was in that cat- 
egory. If it was, then it was Callicott's duty 
to receive it and transmit it to the authorities 
of the United States for sale, and the only 
remedy which the owner or claimant of the 



[16 Fed. Cas. page 297] 



(Case No. 8,897) McLEOD 



■cotton could possibly have would be by ap- 
plication to the court of claims of tbe United 
States. The whole matter seems to be nar- 
rowed down to the simple proposition whether 
the evidence before you satisfies your minds 
that the cotton was included in the surrender 
referred to in the secretary's instructions of 
June 27. If it was so included, then tlie 
court charges you that neither the action of 
the provost court, relied on by the defendant, 
nor the action of any state court could with- 
draw it from that category without the con- 
sent of the United States. If it was on June 
27 captured property, in this sensej that is, 
property suiTendered by the miiitai-y authori- 
ties of the Confederate government to the 
United States, then ^it remained captured 
property, and could not be released by the 
action of the provost court. That action, if 
intended to have this effect, was without 
sanction of law, and of no" avail. If it was 
such property, it was the duty of the defend- 
ant to take possession of it; if not, his seizm-e 
was unlawful. But there is another question, 
not necessarily determined by the character 
of the property, on which it is the duty of 
the court to make some observations. By an 
act passed on July 27, 1868, congress declared 
the intent of the several acts relating to cap- 
tured property. Among these was the aban- 
doned or captured property act of March 12, 
1S63, of which, as w^ell as of the others, the 
ti'ue intent was declared to be that the rem- 
edy given in cases of seizure by preferring 
claims in the court of claims should be ex- 
clusive, precluding the owner of any property 
taken by agents of the treasury department 
as abandoned or captured property, in virtue 
"or imder color of said act" from suit at com- 
mon law or any other mode of redress what- 
ever, before any court or ti-ibunal other than 
the court of claims. 

It will be for you to say whether the de- 
fendant, in taking this property, proceeded 
under color of that act. If he was proceed- 
ing in good faith, believing himself to be 
warranted as the officer of the national gov- 
ernment in taking charge of the cotton un- 
der that act, we think he is covered by its 
provisions. We adopt this view the more 
readily because in a subsequent part of the 
act it is provided that "in all cases in which 
suits of trespass" (which is this case) "may 
have been brought, or shall hereafter be 
brought, against any person for or on ac- 
count of private property taken by such per- 
son as an oflacer of the United States, by vir- 
tue of any act relating to captured or aban- 
doned propeiiy, and the defendant shall 
plead, or allege in bar thereof, that such act 
was done or omitted to be done by him as an 
officer of the United States, in the adminis- 
tration of one of the acts aforesaid, or in 
virtue or under color thereof, such plea or 
allegation, if the fact be sustained by proof, 
shall be deemed and adjudged in law to be 
a complete and conclusive bar to any such 
suit or action. It is our duty, under this act, 



to say to you that the plea of the defendant 
in this ease is a conclusive bar to this ac- 
tion, if you find affirmatively that the acts of 
his complained of in the declaration were 
done by him in virtue or under color of anj' 
of the acts referred to. If it was done by 
him as supeiTisory or special agent, under a 
mistake as to the character of the property, 
he is in our judgment protected by this act. 
It would not protect the United States from 
a demand in the court of claims for this 
property, but it would protect the officer 
against a private suit, if he acted under color 
of this law; or under a mistaken sense of 
duty, though not in strict pursuance of the 
law. You have heard all the evidence, and 
it is for you to judge whether he acted un- 
der a sense of duty or not. You can weigh 
the whole evidence and determine that mat- 
ter for yourselves. 

The only remaining point on which it is 
proper to insti'uct you is this:— It is claimed 
by counsel that in the event you should find 
for the plaintiff, you may assess what are 
called vindictive damages. The court can 
not say that to you. If you find foi* the 
plaintiff, it will be your duty to assess the 
value of the propei'tj' at the time of the con- 
version," October 21, 1865, with lawful in- 
terest from that date. 

THE CHIEF JUSTICE added:-If there is 
anything in the evidence which satisfies you 
that the defendant acted without any color 
of law, willfully and in flagrant disregard of 
his duty— then you have a right to assess 
vindictive damages. But it is for you to say 
whether there is anything of that sort in the 
proof. 

The jury returned the following verdict: We 
find for the plaintiff, eleven thousand seven hun- 
dred and sixty-eight dollars. 2 

The defendant then moved for a new trial. 
(1) Because the finding of the jury was against 
the evidence. (2) Because it was against the 
law as laid down by the court. 

On a subsequent day, the motion for the 
new trial having been argued by counsel, the 
court pronounced its opinion. 

CHASE, Circuit Justice. — ^This is a motion 
for a new trial. The grounds assigned are 
that the verdict was contrary to the charge 
of the court The court left to the jury the 
question of the good faith of Callicott as an 
officer of the government intending the hon- 
est exercise of his functions in the seizure of 
the cotton. We also left to the jury the 
question whether the cotton itself was part 
of that surrendered by the military authori- 
ties of the Confederate government, upon the 
termination of hostilities. 

Upon the second question, we think the 
finding was clearly right. It is not impos- 
sible that this cotton was in fact the prop- 

2 [10 Int. Rev. Rec. 91, and 2 Am. Law T. 
Rep. U. S. Cts. 113, give $11,700.68.] 
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erty of tlie Confederate government during 
the Rebellion, and included in the surrender 
made by the generals of the Confederate ar- 
mies at the conclusion of hostilities. It is 
enough to say that no evidence to this effect 
was offered to the jury. But there was some 
of a contrary tendency. 

It was, therefore, clearly a seizure unwar- 
ranted of law. The only question was wheth- 
er Mr. Oallieott was protected by his official 
character. We thought he was, if he was 
acting in good faith, in the exercise of his 
authoritj' as supervising agent, though mis- 
taken as to the character of the cotton. The 
question of good faith, of honest mistake, 
was left, and, we think, properly left to the 
jury. We thought that the evidence taken 
altogether warranted a verdict in favor of 
the defendant, and should have been quite 
satisfied had such a verdict been rendered. 

We can not say that there was no evidence 
that warranted the conclusion of the jury. 
Townsend's statement, admitted by the dis- 
trict attorney, was that Callicott told him that 
he knew he, had no authority to make the 
seizure; that he was willing to take two 
hundred dollai's or some such sum, and re- 
lease the cotton. Tliere was testimony also 
which showed an omission in Callicott's re- 
port to the secretary of the treasury of an 
important part of the correspondence between 
himself and the counsel of the defendant. 
And there was evidence also that when the 
whole matter had been submitted to the 
secretary of the treasury, and he had direct- 
ed that the cotton should be released upon 
the defendant giving the usual certificate of 
probable cause, Callicott required, as an ad- 
ditional condition of release, a bond of in- 
demnity to himself. The jury might possibly 
have inferred, from all these things, that 
Callicott was not acting in good faith. We 
can not say that the conclusion was wrong. 

Upon the whole evidence, and we do not 
go into that in favor of the defendant, our 
conclusion was the other way. But the mat- 
ter of fact was fairly left to the jury, and 
was i)eculiarly within their province. 

We can not set aside their verdict because 
the jury did not agree with us as to the pre- 
ponderance of the evidence. 

The motion for a new trial will be over- 
ruled. 



Case No. 8,898. 

McLEOD V. DUNCAN. 

[5 McLean, 342.] i 

Circuit Court, D. Michigan. June Term, 1852. 

Removal op Causes— Os Certificate— Validitt 

OP Proceedings Preceding Removal — 

Injunction. 

1. Where a case has been certified from a 
state court to the circuit court, under the 12th 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



section of the judiciary act of 1789 [1 Stat 79], 
the ease stands as though the suit had been orig- 
inally commenced in the circuit court. 

[Cited in Moynahan v. Wilson. Case No. 9,- 
897; Woolridge v. M'Kenna, 8 Fed. 657.] 

[Cited in Rigg v. Parsons, 2 S. E. 83.] 

2. An injunction allowed before the filing of 
the bill, in the state couri^ necessarily falls, as 
the circuit court cannot punish for a contempt 
of that court. 

[Cited in Hatch v. Chicago, R. I. & P. R. Co., 
Case No. 6,204.] 

3. A motion for an attachment, for a viola- 
tion of the injunction in the state court, can- 
not he allowed; nor a motion to dissolve the in- 
junction," as it necessarily falls by the removal 
of the case. 

[Cited in Hatch v, Chicago, R. I. & P. R. Co., 
Case No. 6,204; Northwestern Distilliag Co. 
V. Corse. Id. 10,335.] 

4. An motion for an injunction may be heard 
on the face of the bill, in this court, the same as 
if it had been originally filed here. 

[This was an action by John R. McLeod 
against Jeremiah W. Duncan. Heard on 
motions for an attachment and to dissolve an 
injunction.] 

Mr. Backus, for plaintiff. 

Howard & Chickering, for defendant 

OPINION OP THE COURT. This case 
was certified from the state court, under the 
act of congress. It was a bill in chanceiy 
on which an injunction had been allowed and 
issued. A motion was made to dissolve the in- 
junction by the defendant, and also a motion 
by the plaintiff, for an attachment against the 
defendant for a violation of the injunction. 

The 12th section of the judiciary act of 
17S9, under which this case has been brought 
from the state court, provides, "that if a 
suit be commenced in any state court against 
an alien, or by a citizen of the state in 
which the suit is brought against a citizen 
of another state, and the matter in dispute 
exceeds the aforesaid sum or value of five 
hundred dollars, exclusive of costs, to be 
made to appear to the satisfaction of the 
court; and the defendant shall, at the time 
of entering his appearance in such state 
court, file a petition for the removal of the 
cause for trial into the next circuit court, 
to be held in the district where the suit is 
pending, &c., and offer good and sufficient 
security for his entering in such court, on the 
first day of its session, copies of said pi-ocess 
against him, and also for his there appearing 
and entering special bail in the cause, if spe- 
cial bail was originally requisite therein, it 
shall then be the duty of the state court to 
accept the surety, and proceed no further in 
the cause, and any bail that may have been 
originally taken shall be discharged, and the 
said copies being entered as aforesaid, in such 
court of the United States, the cause shall 
there proceed in the same manner, as if it 
had been brought there by origmal process. 
And any attachment of the goods or estate 
of the defendant by the original process shall 
hold the goods or estate so attached to an- 
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swer the final judgment in the same manner 
as by the laws of such state, they would 
have been holden to answer final judgment, 
had it been rendered by the court in which 
the suit was commenced." 

This, I presume, is the first case removed 
from a state courl^ where an injunction had 
been issued by the state comrt, and motions 
similar to those now submitted have been 
made in the circuit court. At least no re- 
ported case has been cited, and we have no 
recollection of such a case. In the circuit 
court, a ease thus removed from the state 
court, the law seems to have contemplated 
no other process as having been issued, ex- 
cept the original process which brought the 
defendant into court The attachment pro- 
vided for, is in reference to the mode of orig- 
inal process in a suit, through which an ap- 
pearance of the defendant is procured. The 
property attached, is to remain bound, the 
same as if the cause had been continued in 
the state court 

It seems to us that a disobedience of the 
injunction being a contempt of the state 
court, can only be punished by that court. 
The statute does not contemplate the enforce- 
ment of any order by the state court, as the 
petition for a removal of the cause, is to be 
filed on the appearance of the defendant On 
the requisites of the statute being complied 
with, it is made the duty of the state court 
to ceitify the case. An injunction having 
been allowed before the bill is filed, is not 
embraced in the act. As this court cannot 
punish for a contempt of a state court, the 
motion for an attachment must be overruled. 
And we suppose that by the removal, the in- 
junction must fall, so that the motion to dis- 
solve is unnecessary. 

A motion to grant an injunction, on the 
face of the bill, as it now stands before this 
court, would be proper; and this obviates all 
hardship in the case. In this court the case 
stands as If the bill had been originally filed 
here, and the defendant having been served 
with process, is subject to the order of the 
court. The motions, therefore, for an attach- 
ment, and to dissolve the injunction, are over- 
ruled. 
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McLOON V. L.INQTJIST et al. 

[2 Ben. 9.] i 

District Court, S. D. New York. Nov., 1867.2 

Equitable Asrigmmest— GAiixisnEE— SnippiNo — 

Advances on BilTj of Lading — Bight to 

Hkimbuuse. 

1. It is the law of the courts of the United 
States, that, where an order is drawn either on 
a general or a particular fund, it does not 
amount to an assignment of that part, or give 

1 [Reported by Robert D, Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed by the circuit court Case unre- 
ported.] 



a lien as against the drawee, unless he consenfe 
to the appropriation, by an acceptance of the 
draft, or an obligation to accept may be fairly 
implied. 

2. Where a firm had chartered a vessel for 
a voyage to New Orleans, and obtained advances 
on tie bills of lading of her cargo from T,, who 
took them under an agreement that the cargo 
should be sold in New Orleans by D., and the 
whole proceeds remitted to T., who was to take 
his advances out of it and pay the restoverto the 
firm, and the firm, being indebted to other parties, 
gave them a draft on D., "payable out of proceeds 
of consignment" by the vessel, which draft was 
not accepted, but i). gave T. notice of its pres- 
entation; and where, in a suit by the owners 
of the vessel, to recover the charter money, an 
attachment was served on T., who afterwards 
received the proceeds of the cargo from D., and, 
claimed the right to reimburse himself therefrom 
for his advances, and for the amount of the 
draft, which he had paid after receiving such 
proceeds, taking a bond of indemnity: JSeld, 
that the proceeds which came into T.'s hands 
were unincumbered by any appropriation or as- 
signment which could bind him or them, and the 
surplus above his advances became subject to 
the attachment, and must be paid to the libel- 
lants, with costs. 

The libel in this case was filed by the libel- 
lants [William McLoon and William Grant], 
as sole owners of the bark Caroline, to re- 
cover the sum of §3,368.39, with interest 
from July 26th, 1864, being the balance due 
on a charter party, whereby the libellant 
Grant, as master and part owner of the bark 
and agent for the libellants, chartered her to 
the respondents [Maurice F. Linquist and 
others] for a voyage from New York to New 
Orleans. On the filing of the libel, process 
in personam was issued, with a clause of 
foreign attachment commanding the marshal 
to attach the credits and the effects of the 
resi)ondents, to the amoimt sued for, in the 
hands of Thomas Thacher, of the city of New 
York. To this px-ocess the marshal returned 
that the respondents were not foimd, and 
that he had attached funds in the hands of 
Thacher. On the return of such process, no 
person appearing, the default of the gar- 
nishee was entered, and it was referred to a 
commissioner to compute the amount due to 
the libellants. The report of the commis- 
sioner found the amount due to be §3,368.39, 
with interest from July 15th, 1864. Subse- 
quently the garnishee, Thacher, appeared 
and answered the libel. His answer set up, 
that he held in his hands §88.67 belonging to 
the respondents, and that he did not hold 
any larger sum when the process was served 
or afterwards, and that he was ready to pay 
that sum. In answer to the written inter- 
rogatories propounded to him, Thacher testi- 
fied, that, on the 1st of June, 1864, he "re- 
ceived from the respondents a cargo of mer- 
chandise, and made advances to them there- 
on, and paid out charges thereon for them, 
under an agreement with them, that he 
should consign said cargo to New Orleans 
and dispose of it and reimburse himself out 
of the pr-oceeds for such advances and 
charges, and pay over the balance, if any, 
to the respondents; that he consigned the 
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cargo to New Orleans and it was sold, and he 
receiYed the proceeds; and that, after de- 
ducting the amount of his advances and cash 
paid out for the respondents, and the amount 
of a di-aft for about $1,200 drawn on those 
moneys and payable out of them to the order 
of Husted & Brownson, he had in his pos- 
session ?S8.67 belonging to the respondents. 
The controversy in the case was about a 
sum of $1,259.49, which Thacher paid, in 
June, 1865, at New York, out of the proceeds 
of the consignment. The charter party was 
made May 20th, 1864. Thacher, at the r**- 
quest of the respondents, who composed the 
firm of Linquist, Norton & Co., advanced 
to them, in June, 1864, ?o,561.43, on ship- 
ments of goods by them to New Orleans by 
the bark. The advances were made on the 
bills of lading and invoices of the goods, 
which were sent by Thacher, at the request 
of the respondents, to F. D. Darling of New 
Orleans, under an ari'angement that Darling 
should sell the goods and remit the whole 
proceeds to Thacher at New York, and that, 
out of them, Thacher should reimburse him- 
self and hold the surplus for the respond- 
ents. In May, 1804, Husted & Brownson 
sold to the respondents a quantity of barley 
malt, some $2,000 worth, on which they paid 
about $800. This malt was part of the ear- 
go of the bark so consigned to Dai-ling, Be- 
ing pressed for payment, the respondents 
told Husted & Brownson they could not pay 
till they got a return from tlie consignment, 
but they would give as security a diiift on 
Darling. Accordingly they gave to Husted 
& Brownson a draft on Darling, drawn by 
Linquist, Norton &; Co., dated June 14th, 
1864, for §1,182.90, payable at^ sight, to the 
order of Husted & Brownson, payable "out 
of proceeds of consignment i>er bark Caro- 
line, with current rate of exchange on New 
York." This draft was sent by Husted & 
Brownson to New Orleans for collection, and 
was not paid, but was returned with the 
message that it could not be paid because 
the balance due on the consignment was not 
ascertained. Thacher was advised by Dar- 
ling, in July, 1864, of the existence and pre- 
sentation of this draft, and was told at the 
time by Darling, that he had not paid the 
draft because he was not authorized by 
Thacher to do so. The attachment in this 
suit was served on Thacher, September 6th, 
1864. Thacher did not receive from Darling 
funds enough to reimbui"se his advances till 
after the service of the attachment. The 
dmft was not accepted or paid by Darling, 
nor did Thacher put his name on it Thach- 
er paid the $1,259.49, in June, 1865, as a pay- 
ment of the draft, taking a bond of indem- 
nity. 

Joseph H. Choate, for libellants. 
Geo. B. Thompson, for Thacher. 

BLATOHPORD, District Judge. It is 
claimed, on the part of Thacher, that the 



giving of the draft by the respondents to 
Husted & Brownson, coupled with the pres- 
entation of the draft to Darling and the 
knowledge of its existence communicated to 
Thacher by Darling, operated as an equitable 
assignment to the holder oir the draft of an 
amount of the proceeds of the consignment 
equal to the amount specified in the draft, 
and cuts oflC the claim of the libellants, un- 
der their attachment, against such amount. 

But there ai'e two objections to this view: 
(1.) There were no such relations between 
tlie respondents and Darling as authorized 
the respondents to draw the draft on Dai'- 
ling. Darling was the agent and the con- 
signee of Thacher and not of the respond- 
ents. He was responsible to Thacher and 
not to the respondents. The respondents 
could look to Thacher alone for the proceeds 
of the consignment. A request by the re- 
spondents to Darling to appropx'iate a part 
of the proceeds in a particular way imposed 
no liability on Darling to do so. The draw- 
ing of the draft on Darling and its presenta- 
tion to him were ineffectual to bind him to 
respond to the holder of the draft This be- 
ing so, the fact that he advised Thacher of 
the existence of the draft cannot be regarded 
as binding Thacher to respond to the holder 
of the di^aft There was no draft drawn on 
Thacher to support any notice to Thacher, 
and all the notice that Thacher had w^as in 
respect to a draft which was drawn on a 
party who was not liable to respond to the 
drawers of the diuf t 

(2.) There was no assent by Darling, much 
less bj' Thacher, to the assignment of so 
much of the proceeds as the draft pui-ported 
to cover. Whatever may be the law in some 
of the states, it is the law of the courts of 
the United States, that, where an order is 
drawn, either on a general or a particular 
fund, for a part only, it does not amount to 
an assignment of that pait, or give a lien as 
against the drawee, unless he consents to the 
appropriation by an acceptance of the draft, 
or an obligation to accept may be fairly im- 
plied. Mandeville v. Welch, 5 Wheat. [18 U. 
S.] 277, 286. The reason assigned for tliis 
principle is, that a creditor shall not be per- 
mitted to split up a single cause of action 
into many actions, without the assent of hia 
debtor, since it may subject him to many 
embai'iussments and responsibilities not con- 
templated in his original conti-act; that he 
has a right to stand upon the singleness of 
his original conti-act, and to decline any le- 
gal or equitable assignments by which it 
may be bi-oken into fi-agments: and that, 
when he undertakes to pay an imegi-al sum 
to his creditor, it is no part of his conti-act 
that he shall be obliged to pay in fi-actions 
to any other persons. 3 Hare & W. Lead. 
Cas. 355, 356; 1 Pars. Notes & B. 331, 334. 
In this case, there was no assent by Dar- 
ling, so that, even if the consignment had 
been made by the respondents to Dax'ling, so 
as to authorize the drawing of the di-aft on 
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Darling, the presentation of it to Darling 
would have created no liability on Ms part 
to respond to its holder. Nor did Thaclier 
in any way make himself liable to Husted & 
Bi'ownson, or to the holder of the draft, or 
to any other person, by any assent or prom- 
ise, so that he could be held to account to 
any other person than the respondents for 
the amount of money covered by the draft. 
That amount came into his hands, on being 
sent to him by Darling, unincumbered by any 
appropriation or assignment which could 
bind it, or could bind him in respect to it, 
and the moihent it came into his hands it be- 
came subject to the attachment in^ this suit, 
his advances being reimbursed otherwise. 
The' attachment was served on him before 
he received the amount which he afterwards 
paid on the draft 

It follows, that the libellants have a right 
to have the $1,259.49 as well as the §88.G7 
applied towards the payment of the amount 
due to them by the respondents, and a decree 
will be entered to that effect, and confirming 
the report of the commissioner finding the 
amount due to the libellants. Thaeher must 
also pay so much of the costs of this suit 
as have been caused by his defence thereto. 

This decision was affirmed by the circuit 
court, on appeal. [Case unreported.] 
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McMAHON v. The PRIMBRA. 

[N. Y. Times, Jan. 24, 1855.] 

District Court, D. ConneeticuL Jan. 23, 1855. 

Maritime Liens — Repairs — Abajidonment be- 
fore COSIPLETIOS. 

[Abandonment of repairs by a contractor be- 
fore the completion thereof bars recovery for 
more than a quantum meruit] 

[This was a libel by James McSIahori 
against the brig Primera. A decree was 
rendered for libelant (unreported). Heard 
on claimants' exceptions to the commission- 
er's report] 

Mr. Byrne, for libelant 

Lapaugh & Andrews, for claimants. 

INGERSOLL, District Judge. This case 
was tried in last October, and a decree ren- 
dered in favor of the libelant, with a refer- 
ence to a commissioner to ascei"tain and re- 
port the amount of damages. The libel is 
filed to recover for repairs and supplies fui*- 
uished to the brig. At the time of ti-ial the 
question was raised upon what basis the 
damages should be calculated, it being claim- 



ed by the libelant that not only should he be 
paid for the actual repairs put on the vessel, 
but also that the profits should be included 
which he would have made if he had con- 
cluded all the work which he had contracted 
to do. The commissioner was thereupon di- 
rected to report the actual value of the re- 
pairs, and also to report what would have 
been his profits. The commissioner now re- 
poi-ts the amount of the repairs at §414.10, 
and the profits which he would have made 
at ?1,800; and to this latter item in the re- 
port the claimants except. The libelant al- 
leges that this ship, having sailed from this 
poii: for Glasgow, and having put back in 
need of repairs, was placed in his hands by 
the master to be repaired. He does not al- 
lege that any contract was made as to how 
tlie work was to be done, but only that he 
was to do the needful repairs. After he had 
begun the work some one, who claimed to be 
agent for the owners, told him not to go on 
in the work, and intimated that he might 
have difficulty in collecting his pay for what 
he had done, and upon this the libelant 
ceased his work. The claim in the libel is in 
the nature of a quantum meruit. The libel- 
ant could have gone on in his work, but he 
voluntarily discontinued it, and I cannot con- 
ceive how he can recover any more than he 
has actually expended upon the ship. He 
does not claim profits in his libel. That part 
of the report, therefore, which allows the 
profits must be stricken out 
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Case "No. 8,90S, 

M'MIDMN et al. v. BARCLAY et al. 

to Fish. Pat Cas. 189; 4 Brewst. 275; 3 Pittsb. 

Rep. 377; 19 Pittsb. Leg. J, 149; 

Merw. Pat. Inv. 433.] i 

Circuit Court, W. D. Pennsylvania. Not., 1871, 

Patents — Public Use — XTxa voidable Delay— 

How Rights Enforced— Law— Equity 

— Prevention. 

1. Where prevention of the violation of an 
inventor's rights is sought, the equity jurisdic- 
tion of the court must be invoked, as alone com- 
petent to furnish adequate relief. A court of 
law possesses no such power; its remedies af- 
ford redress only for past infringement, but no 
effectual security against future aggressions. 

2. A trial at law is not a prerequisite to the 
exercise of the equity jurisdiction of the circuit 
court. 

3. There is a broad distinction between the 
jnrisdietional right to take cognizance of a com- 
plaint, and a denial of the relief which the com- 
plainants ask. Want of equity does not imply 
a defect of jurisdiction. 

[Cited in Atwood v. Portland Co., 10 Fed. 
285.] 

4. The public use, for more than two years be- 
fore the application, which renders a patent 
void, may be a public use by the inventor him- 
self of a single machine. 

[Cited in Consolidated Fruit Jar Co. v. Wright, 
94 U. S. 94; Henry v. Providence Tool Co., 
Case No. 6,384; Manning v. Cape Ann Isiu- 
irlass & Glue Co... Id. 9.041; Perkins v. 
Nashua Card & Glazed Paper Co., 2 Fed. 
453; Andrews v. Hovey, 124 U. S. 710, 8 
Sup. Ct. 681.] 

5. The patentee completed his invention in 
1855, and placed it on a steamboat which he 
owned, and used it as long as the boat remained 
under his control. He applied in April, 1865, 
for a patent, which was granted in February, 
1866: Meld, that the patent was void. 

[Cited in Andrews v. Hovey, 124 TJ. S. 710, 
8 Sup. Ct. 681.] 

6. The act of 1861 [12 Stat. 246], which re- 
quires "that all applications for patents shall be 
completed and prepared for examination within 
two years," also provides that the delay may be 
condoned by proof to the satisfaction of the com- 
missioner, that it was unavoidable. If a patent 
be granted, it must be assumed that there was 
evidence before the commissioner to show that 
there was no unavoidable delay in preparing the 
application for examination. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Willis, Case No. 5,603.] 

7. The decision of the commissioner upon a 
question of fact, upon which he is authorized 
to pass, is unimpeachable, except upon the 
ground that it is ultra vires. An infringer can 
not assail it for fraud, much less for mere er- 
ror of judgment. 

[Cited in brief in Fassett v. Ewart Manufg 
Co., 58 Fed. 364.] 

R. The proof of actual abandonment, after 
application filed, ought to be indubitably clear. 
It ought not to rest upon doubtful or disputable 
inferences. 

9. During two years before he applies for a 
patent, an inventor may publicly sell and use 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
433, contains only a partial report.] 



his invention, without any presumption of aban- 
donment. 

' '^ If an inventor has furnished, by his appli- 
cation for a patent, conclusive evidence that he 
does not intend to abandon his invention to the 
public, the disproof of this intention ought to 
be by evidence of equal weight and significance. 

11. M. applied for a patent July 23, 1853; 
after various proceedings, he was finally reject- 
ed August 25, 1856, on appeal to the commission- 
er. He did nothing more until the early part 
of 1867, when the specification was amended, 
and the patent was granted April 16, 1867: 
Held, that there was no abandonment of the ap- 
plication between 1856 and 1867. 

[Cited in Johnsen v. Fassman, Case No. 7.- 
365: Colgate v, W. U. Tel. Co., Id. 2,995; 
Audreivs v. Hovey, 124 U. S. 710, 8 Sup. Ct. 
681.] 

12. If the defendants appropriated the inven- 
tion of the patentee, without consulting him, 
and he was passive when he knew it, because he 
was powerless to prevent them, he is not estop- 
poi troni assertinc: his right when he is in a con- 
dition to enforce it. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Smith, Case No. 5,598.] 

13. Although prior publications may be re- 
motely suggestive of the invention, yet if they do 
not describe it in such terms that the public 
could construct and put it in practice, without 
further invention, they can not destroy the pat- 
ent 

14. If a new or improved useful result is ef- 
fected by means before well known, or any use- 
ful result is produced by a new mechanical de- 
vice, or combination of old mechanical devices, 
in both cases the exercise of invention must nec- 
essarily be presumed, because both are the prop- 
er subjects of a patent. 

15. The presumption of law is that the pat- 
entee is the original inventor of that for which 
he has obtained a patent. The burden of dis- 
proving this is upon the party who denies it. 
Evidence of disputable or doubtful import will 
not meet this requirement but it must be clear 
and convincing. To doubt is to be resolved 
against the party upon whom the burden rests. 

[Cited in Cook v. Ernest, Case No. 3,155.] 

16. Letters patent "for improvement in ap- 
plying steam-power to the capstans of stearw- 
boats and other crafts," granted to John S. 
M'Millin. April 16, 1867, are valid. 

17. The import of the claim is operating the 
capstan of a steamboat by power transmitted 
from an auxiliary engine, when both engine and 
capstan are placed on the deck of the boat, for- 
ward of the steam-boilers, so that their separate 
efficiency for all other purposes is preserved. 

[Cited in aicMillan v. Rees, 1 Fed. 723.] 

Final hearing on pleadings and proofs. 

Suit brought [by John S. M'Millin, Hugh 
Campbell, and John Shaffer against James 
Barclay and others] upon two letters patent, 
granted to complainant, John S. M'Millin, one 
for "improvements in capstans for steam- 
boats and other vessels," dated February 20, 
1866; and the other for "improvements in 
applying steam-power to the capstans of 
steamboats and o^her crafts," dated April 
16, 1867. 

The claims of these patents were as fol- 
lows: 

Patent of 1866: "The arrangement of the 
wheels, 1, m, n, o, k, J, i, h, e, and d, shafts, 
6, 5, 4, 3, and B, capstan-barrel, p, heads, q 
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iind r, and pins, Q, the whole being construct- 
ed, arranged, and operating substantially as 
herein described, and for the purpose set 
forth." 

Patent of 1867: "Rotating a capstan, placed 
■on deck of a boat, by means of an auxiliary 
•engine, when said engine and capstan are 
placed forward of the steam-boilers of said 
boat, substantially as hereinbefore described, 
and for the purpose set forth," 



risdiction of a court of equity, there being a 
direct, certain, full, and adequate remedy at 
law for such alleged grievance." I am not 
aware that it has ever been held that the 
court has not jurisdiction of a bill to enjoin 
the use of a patented invention, and for an 
account of profits by an infringer, because an 
action at law may be maintained to recover 
damages for infringement By section 17 of 
the act of July 4, 1836 £5 Stat 124], re-enaet- 




A, The deck of a steamboat. B, The capstan. 



The foregoing engraving represents the in- 
vention embodied in the patent of 1867, which 
Is the only "one which it is material to illus- 
trate, in view of the opinion. 

Bakewell «& Christy, for complainants. 
M. W. Aeheson and John Barton, for de- 
fendants. 



McKENNAN, Circuit Judge. June 9, 1855, 
John S. M'Millin, one of the complainants, 
filed a caveat in the patent office; and, on 
the 23d of July following, an application for 
a patent for a new and useful improvement 
in applying steam-power to the capstans of 
■steamboats and other crafts. After several 
rejections and repeated renewals of his ap- 
plication, a patent was finally granted to him 
April 16, 1867, No. 63,917. 

April 25, 1865, he applied for a patent for 
Tiew and useful improvements in capstans for 
steamboats and other vessels, which was 
•patented February 20, 1866, No. 52,730. 

Of his interest in these patents he assigned 
two-thirds to Hugh Campbell and John Shaf- 
fer, and they are, therefore, joint complain- 
•ants with him in the pros^nt bill, praying for 
an account and an injunction against the re- 
•spondents for an alleged infringement of both 
patents. 

To this bill the respondents interpose the plea 
■"that its subject matter is not within the ju- 



ed by the act of July 8, 1870 [10 Stat 198], 
original jurisdiction is conferred upon the cir- 
cuit courts, as well in equity as at law, in all 
suits for the violation of the rights of in- 
ventors, under the patent laws, and they are 
authorized, "upon bill in equity, filed by any 
party aggrieved, in any such case, to grant 
injunctions, according to the course and prin- 
ciples of courts of equity, to prevent the vio- 
lation of the rights of any inventor as secur- 
ed to him by any law of the United States, 
on such tenns and conditions as said courts 
may deem reasonable."- It is clear from this 
that the circuit court may rightfully take 
cognizance of evei*y controversy arising un- 
der the patent laws, and that where preven- 
tion of a violation of an inventor's rights is 
sought, the equity jurisdiction of the court 
must be invoked, as alone competent to fur- 
nish adequate relief. A court of law pos- 
sesses no such) power; its remedies afford re- 
dress only for past infringement but no ef- 
fectual security against future aggressions. 
"The principle," says Mr. Justice Wayne, in 
Mott V. Bennett [Case No. 9,884], "upon 
which courts of equity have jurisdiction in 
patent cases, and upon which injunctions are 
granted in them, is not that there is no legal 
remedy, but that the law does not furnish a 
complete remedy to those whose property is 
invaded; for, if each infringement of the 
patent were to be made a distinct cause of 
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action, the remeay would he worse tlian the 
evil. The inventor or author might be ruin- 
ed by the necessity of perpetual litigation, 
without ever being able to have a final es- 
tablishment of his rights." Hogg v. Kirby, 
S Yes. 223; Harmer v. Plane, 14 Ves. 132; 
Lawrence v. Smith, Jac. 472. 

Nor is a trial at law a prerequisite to the 
exercise of this jurisdiction. Such trial may 
be ordered; but if its allowance were de- 
mandable of right, still the jurisdiction of the 
court would remain untouched, because, in 
the end, its result might be adopted or re- 
jected, as the exigencies of equity might re- 
quu-e. But it is altogether within the sound 
discretion of the court to allow or refuse such 
trial. In Goodyear v. Day [Case JSIo. 5,569], 
Mr. Justice Grier says: "It is a practice 
founded more on convenience than necessity. 
* * * A trial at law- is ordered by a chan- 
cellor to inform his conscience; not because 
either party may demand it as a matter of 
right, or that a court of equity is incompe- 
tent to pass upon questions of fact or of le- 
gal titles. In the couits of the United States 
the practice is by no means so general as in 
England, or as it would be here, if the trouble 
of trying issues at law devolved on a differ- 
ent court." 

The subject matter of this bill is an alleged 
infringement of the right of an inventor, and 
the relief prayed for is an injunction to re- 
strain the further invasion of it. It is then 
within the express terms of the act of con- 
gress, defining the jurisdiction of this court, 
and authorizing the exercise of equity powers 
to effectuate it. 

There is a broad distinction between the 
jurisdictional right to take cognizance of a 
complaint, and a denial of the relief which 
the complainant asks. Although the relief 
invoked may be refused, it does not follow 
that it is because the court can not inquire 
into the merits of the cause, and adjudge it 
accordingly. TVant of equity does not imply 
a defect of jurisdiction. But it is only when 
the court is without power to pass upon the 
subject matter of the complaint, or to grant 
the relief sought, that its jurisdiction may be 
challenged. 

These views are in no wise discordant with 
the manuscript opinion of Mr. Justice Grier, 
in Sanders v. Logan [Case No, 12,295], Western 
disti-ict of Pennsylvania, 1859. So far from 
disclaiming the jurisdiction of the court, he 
m effect affirms it, by adjudicating the case 
upon its merits, and denying complainant's 
prayer, for the reason that he only asked 
what could be better secured by an action at 
law, and that to grant his prayer would in- 
flict iiTepai-able injury upon the respondent, 
but could not benefit him. It is an authority 
only for a conclusion, founded upon special 
facts and circumstances, such as character- 
ized the case before him. 

The respondents' plea to the jurisdiction 
must, therefore, be overruled. 

The ans^ver of the respondents denies in- 



fringement, and sets up vai-ious defenses, in- 
volving mainly the novelty of the invention 
and the claim of the parties to originality. 
These several defenses will be noticed in 
their proper order. 

Two patents are in controvei"sy. The first 
of these, in the order of date, is the last one 
applied for. Its claim is much less compre- 
hensive than that of the other. In fact, as 
describing the method of effectuating the in- 
vention claimed in the last issued patent, it 
is really within the scope of the patent, al- 
though the latter is not limited to the specific 
combination claimed in the former patent. 
It seems to have been sought for in its re- 
stricted foi*m, by reason of the rejection of 
the first and broader application, and to 
have led finally to the allowance of that ap- 
plication. The claim is for an arrangement 
or combination of specified mechanical de- 
vices, for the pui-pose of connecting the cap- 
stan of a steamboat with what is commonly 
known as the "little nigger engine," the 
whole constructed, arranged, and operating 
as described in the specification. No one of 
these devices is claimed as the invention of 
the patentee; it Is their combination and 
adaptation to the production of a new re- 
sult, in which the novelty of the invention is 
alleged to consist. The application for this 
patent was filed April 25, 1865, and tlie pat- 
ent was issued Pebruai-y 20, 1866. It is 
now alleged to be void, for the reason that 
the invention described in it was in public 
use more than two yeai-s before the applica- 
tion. 

The patentee was engaged in the business 
of navigation on the Western rivers, and in 
1854 bought the hull of a steamboat, upon 
which he proposed to introduce a mechan- 
ical arrangement to operate the capstan by a 
connection with the "nigger engine." The 
boat was finished in June, 1855. and was 
supplied with bevel gearing, by means of 
which the capstan was actuated by steam de- 
rived from the "nigger engine"— the whole 
embodying tlie same mechanical elements 
and arrangements which were described in 
this patent The steamboat was called the 
"Silver Wave;" was chiefly owned by the 
patentee, and was commanded and navigat- 
ed by him for many years afteiTvards. Dur- 
ing all this time, this improved capstan ar- 
rangement was used upon her, without any, 
or at least any material change, ilore than 
two years, therefore, elapsed, during which 
this use continued, before the application for 
this patent 

The question then is, did such use of the 
invention invalidate the patent? 

The act of July 4, 1836, forbids the grant- 
ing of a patent for an invention which had, 
at the time of the'^application therefor, been 
in public use or on sale, with the consent or 
allowance of the inventor. This provision is 
modified by the act of March 3, 1839 [5 Stat. 
353], so as to allow such use or sale for two 
years prior to the application. Different 
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opinions bare been entertained as to tbe liind 
of use Tvbicb tbose acts of congress contem- 
plate- By some judges, tbey have been bold 
to mean a use in public by persons other 
than the inventor, and again, others have 
held that a use in public by the inventor 
himself, which is not merely experimental, 
■will have the effect of invalidating the pat- 
ent. In Ryan v. Goodwin [Case No. 12, 
1S6], 3klr. Justice Story says: "It is clear by 
our law, whatever it may be by the law of 
England, that the public use or sale "of an 
invention, in order to deprive the inventor of 
his right to a patent, must be a public use or 
sale by others, with his knowledge and con- 
sent, before his application therefor." But 
he must be understood to have predicated 
this of the facts in the ease before him, in 
which only a use by persons other than the 
inventor was alleged. "While the object of 
the law was to protect the public against the 
exclusive claim of an inventor who had dedi- 
cated his invention to their use, by allowing 
its practical employment in public, it was, at 
the same lime, designed to require of him 
reasonable diligence in applying for his pat- 
ent. As it is the public use of a completed 
invention against which this provision of the 
law is directed, it could scarcely have been 
intended to authorize such use tiy the in- 
ventor himself, which, if employed by an- 
other, with his consent, would work a for- 
feiture of his right to a patent. His own 
direct act is just as significant of an intend- 
ed abandonment of his inchoate right as is 
that of another, with his consent Indeed, it 
is difficult to comprehend that a use in pub- 
lic by an inventor himself is not as effectu- 
ally "a public use with his consent and al- 
lowance," as where his invention is permis- 
sively so employed by another. So it was 
held in Pitts v. Hall [Id. 11,192]. Mr. Jus- 
tice Nelson there says: "The patentee may 
forfeit his right to the invention, if he con- 
structs it and vends it to others to use, or if 
he uses it publicly himself, in the ordinaiy 
way of public use of a machine, at any time 
prior to the period of two years before he 
makes his application for a patent. That is, 
he is not allowed to derive any benefit from 
the sale or use of his machine, without for- 
feiting his right, except within two years 
prior to the time he makes his application. 
* * * * On the other hand, if the machine 
was complete when it was constructed in 
June, 1843, and if the patentee put it into 
public use, or put it into operation himself 
publicly, deriving profit from it, and having 
no view of further improvements, or of as- 
cei-taining its defects, then, this use having 
occurred anterior to the two years, the effect 
would be to work a forfeiture." 

It remains, then, to inquire whether the 
use by the patentee of his invention, more 
than two years before his application for a 
patent, was only a trial of it to test its effi- 
ciency, or ascertain Its defects, and was, 
therefore, merely experimental. On this 
16FED.CAS. — ^20 
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point, the proofs are decisively clear. On 
June 16, 1855, he filed in the patent office a 
caveat, in which he set forth that he had 
made certain improvements in applying 
steam-power to the capstans of steamboats, 
and that he was then engaged in experi- 
ments to perfect the same, preparatoiT to 
his application for a patent therefor; and he 
therein described the mechanism, substan- 
tially as claimed in the patent in queslion. 
On the 23d July following, he filed his appli- 
cation for a patent, accompanied by draw- 
ings, a model, and specification, in which are 
set forth the same mechanical devices, by 
means of which the invention therein claim- 
ed might be practiced. His invention then 
was complete. At this time, he had con- 
structed and applied it on the "Silver Wave," 
and he continued to use it on her for years, 
as long as she remained under his control. 
In no sense, can this prolonged use be re- 
garded as a mere trial of the inventioa to 
discover defects and make improvements. 
Indeed, on the first trip of the vessel its tom- 
plete efficiency was demonstrated. It was 
obviously the use of an invention considered 
as complete, and with a view to derive such 
benefit from it, as might be due to a more 
efficient and economical mode of operating 
steamboat capstans than had been before ap- 
plied. It was used, too, in the ordtaarj'- 
way of the public use of such mechanism. 
In the words of the act of congress, it was 
a public use of the Invention, with the con- 
sent and allowance of the inventor. The re- 
sult is that his patent of February 20, 1866, 
No. 52,730, is invalid, and can not be made 
the basis of a decree in his favor. 

The patent of April 16, 1867, No. 63,917, 
stands upon a different footing. As already 
said, the invention claimed in it is of broad- 
er scope than that described in the patent of 
1866. It is stated to be a "new and useful 
improvement in applying steam-power to the 
capstans of steamboats and other crafts," 
and, as set forth in the claim", consists in "ro- 
tating a capstan, placed on deck of a boat, 
by means of an auxiliary engine, when said 
engine and capstan are placed forward of 
the steam-boilers of said boat, substantially 
as hereinbefore described, and for the pur- 
poses set forth." The mechanical instrumen- 
talities by which the prescribed result is ef- 
fected are fully described in the specifica- 
tion. The import of the claim, then, is this 
— operating the capstan of a steamboat by 
certain mechanical means, actuated by steam 
derived from an auxiliary engine, where 
both the engine and the capstan are sta- 
tioned on the deck of the boat forward of the 
steam-boilers. The mere effect indicated, 
however valuable it may be, is not claimed, 
for that would clearly be unallowable; but 
it is this effect, produced hj means substan- 
tially as described, and employed under the 
conditions stated. If the result, thus accom- 
plished, is new and useful, there can be no 
doubt of the validity of the patent, so far 
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as its subject matter is concerned. I do not 
understand this to be contested by the re- 
spondent; but a clear definition and compre- 
hension of the nature of the invention de- 
scribed in the patent are impoi'tant in con- 
sidering the defenses set up in the answer. 

These defenses are: 1. That under section 
12 of the act of Jlarch 2, 1861 [12 Stat. 248], 
the patentee's application should be regard- 
ed as abandoned, and the patent, therefore, 
as having been improperly granted. 2. That 
the invention was, in fact, abandoned, and 
that the patentee is estopped from enforcing 
his exclusive right against any one using his 
invention. 3. That, in view of the state of 
the art when the patentee made his applica- 
tion for a patent, the invention was not 
novel. 4. That the invention claimed was 
not original with the patentee. 5. That the 
respondents are not infringers. 

1. The application for this patent was filed 
July 23, 1855, and on August 25, 1856, on ap- 
peal to the commissioner of patents, it was 
finally rejected. It stood then until the early 
part of 1867, when the specification was 
amended, and its renewed consideration was 
m-ged upon the patent office. This effort re- 
sulted in the granting of a patent, April 16, 
1867. Under these circumstances, it is m*ged 
that the application was not "completed and 
prepared for examination" within the time re- 
quired by the act of 1861, and that the patent 
is invalid for that reason. The section re- 
ferred to enacts: "That all applications for 
patents shall be completed and prepared for 
examination within two years after the fil- 
ing of the petition, and, in default thereof, 
they shall be regarded as abandoned by the 
parties thereto, imless it be shown to the 
satisfaction of the commissioner of patents 
that such delay was unavoidable; and all ap- 
plications now pending shall be treated as if 
filed after the passage of this act" This un- 
doubtedly puts applications pending when 
the act was passed, on the same footing with 
those subsequently made, and both alike are 
within its purview, and subject to its opera- 
tion. Conceding, however, that the act is to 
be so construed as to bring the present ap- 
plication within its scope — ^which is by no 
means clear— it can not be invoked to invali- 
date the patent 

The act does not interpose an absolute bar 
to the gi-anting of a patent, where the ap- 
plication has not been completed and pre- 
pared for examination within two years. The 
delay may be condoned by proof that it was 
unavoidable. The decision of this fact is 
committed to the commissioner of patents. 
If it is shown to his satisfaction that the de- 
lay was unavoidable, the application is not 
to be regarded as abandoned. He is invested 
with power to grant the patent, and he may 
exercise it, subject to the duty of determining 
that the preparation of the application for 
examination was not unnecessarily delayed 
after two yeai-s. This is the plain meaning 
of the act, and there can be no doubt about it 



No.w, it must be assumed that there was evi- 
dence before the commissioner to shoT»- that 
there was no unavoidable delay in prepaiing 
this application for examination, after two 
years from the passage of the act Its sufii- 
ciency was for him, and, in the exercise of 
the judicial function intmsted to him, he has 
decided the fact in favor of the patentee. He 
was the only judge to be "satisfied," , and his 
judgment is conclusive. This court, at least, 
has no power to revise it, at the instanfp. of 
the respondents, but must take for granted 
the truth of the fact which the law author- 
ized him to determine. This is too well set- 
tled to need any citation of authority to sus- 
tain it It is to be found in the numerous 
cases which hold, in accordance with a famil- 
iar general rule, that the decision of the com- 
missioner upon a question of fact, upon wnich 
he is authorized to pass, is unimpeachable, 
except upon the ground that it is ultra vires. 
An infriager can not assail it for fraud, much 
less for mere error of judgment. 

2. Nor has the second branch of the de- 
fense, that the invention was actually aban- 
doned, any better foothold. This must result 
from the intention of the patentee, expressly 
declared, or clearly indicated by his acts. 
There is certainly no evidence in the case 
of any express declaration of the patentee to 
that effect; and, if the lapse of years be- 
tween the date of his application and of his 
patent, and his own conduct, can be fully ex- 
plained upon any other hypothesis, they ought 
not to be imputed to an intention on his part 
to abandon his invention. The proof of aetu 
al abandonment, after application filed, ought 
to be indubitably clear. It ought not to re*t 
upon doubtful or disputable inferences. Dur- 
ing two years before he applies for a patent, 
an inventor may publicly sell and use his in- 
vention, without any presumption of aban- 
donment Upon what reason, then, should he 
be regarded as having given up his invention 
to the public, merely because a public officer 
has repeatedly denied his application for a 
patent, and the recognition of his right has 
thus been delayed for years, when he was 
powerless to prevent it? "By the application 
filed in the Patent Office," says Mr, Justice 
Grier, in Adams v. Jones [Case Ko. 57], "the 
inventor makes a full disclosm:e of his in- 
vention, and gives public notice of his claim 
for a patent. It is conclusive evidence that 
the inventor does not intend to abandon it to 
the public. The delay afterward intei-posed, 
either by the mistakes of the public offieei-s 
or the delay of courts, where gross laches 
can not be imputed to the applicant, can not 
affect his right" 

If an inventor has furnished, by his applica- 
tion for a patent, conclusive evidence that he 
does not intend to abandon his invention to 
the public, the disproof of this intention 
ought to be by evidence of equal weight and 
significance. The proof in this ease falls far 
short of that standard. Indeed, if the appli- 
cant was required to disprove an imputation 
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of only sluggish diligence, the records of the 
patent office would more than meet such a 
demand. Hi§ application twice rejected, and 
£LS often renewed; appeals taken to the board 
of examiners and to the commissioner of pat- 
ents; a new application filed in aid of his 
first; this one twice rejected, and as often 
renewed; an appeal and final rejection; an- 
other application limited to the combination 
of mechanical - devices described in his first 
application; its rejection and renewal under 
an amendment of his specification, and the 
grant of a patent upon it; then a revival of 
liis old application, accompanied by satisfac- 
tory proof that he had not abandoned his in- 
vention, and, some time after, followed by a 
■decision in his favor and the issue of a patent. 
So far, then, from showing gross laches, this 
is a record of unexampled tentativeness, in 
the face of repulses by which most men 
would have been thoroughly disheartened. 
Kot so the applicant here, but each failure 
only brought into stronger light the fixed pur- 
pose and unreJaxing diligence with which he 
sought to seciure the recognition of his rights. 
He was not only a persistent, but an impor- 
tunate solicitor, and to his importunity was 
largely due the ultimate result in his favor. 
Now, as the delay of the decision in his case 
is all that remains touching his alleged laches, 
it is hardly necessary to add that it is not to 
be imputed to him, because he did all he 
<'0uld to prevent it, but that the responsibility 
for it rests solely with the patent office. 

I have failed to discover any evidence upon 
which an equitable estoppel in favor of the 
respondents can rest. It must necessarily 
^row out of some declaration or act of the 
applicant, by which they were induced to 
believe that they might rightfully or inno- 
cently use the invention now claimed by him. 
If they appropriated it without consulting 
him, and he was passive when he knew it, 
because he was powerless to prevent them, 
he is not estopped from asserting his right 
when he is in a condition to enforce it. If 
they took the risk of using what they did 
not own, the owner's helplessness then will 
not shield them from accountability to him 
now. This is the only effect of the proof; 
for, although the applicant publicly used his 
invention after he applied for a patent, he 
did not intend to abandon it, as has been al- 
ready shown; and, as he had a clear right 
so to use it, the law does not presume from 
that fact that he assented to its use by oth- 
ei-s. Ryan v. Goodwin [Case No. 12,186]. Nor 
is this supposed estoppel invigorated by the 
fact that invasion of the patentee's rights 
has been wide-spread, and that all who may 
be found in that category may be held liable 
accordingly. Whoever reaps where he did 
not sow, wrongfully appropriates what be- 
longs to another, and equity will not stay 
the hand of the rightful owner of the harvest 
against him. 

3. The next objection to the patent is that 
the invention described in it was previously 



described in printed publications, and was 
anticipated by like mechanism devised by 
others. It would unnecessarily exteno tnis 
opinion to point out in detail the specific dif- 
ferences between the several exhibits in evi- 
dence and the invention claimed by M'Millin. 
Of the publications exhibited, it may be said, 
generally, that they, do not describe M'ilil- 
lin's invention. Remotely suggestive of it 
they may be, but they do not describe it in 
such terms that the public could construct 
and put it in practice without further inven- 
tion. Prior publications must come up, at 
least, to this measure of fullness and pre- 
cision. Even a sti*icter rule is prescribed by 
high authority; for in Hills v. Evans, 6 Law 
T. (N. S.) 90, it is held that the priblication 
must fm-nish "knowledge equal to that re- 
quired to be given by a. patent, namely, such 
knowledge as will enable the public to per- 
ceiA'e the very discovery, and to carry the 
invention into practical use." No such ex- 
actness of description of M'Millin's invention 
is to be found in any of these publications. 
They indicate methods for the working by 
steam of coiling devices of different forms; 
but none of them, except Sickel's patent, con- 
templates the employment of an auxiliary 
engine, or the retention of the capstan on the 
forecastle of the boat, so that all the functions 
it is required to perform are xmimjiaired. 
In their mode of operation they are different 
from M'Millin's, and cei-tainly, by conform- 
ing to tlie directions given for their eonstioic- 
tion and application, the public would not 
be able to construct and cany into praetieal 
use M'Millin's method. That a windlass or 
a drum, or any other form of coiling device 
might be operated by steam, or that a capstan 
might be so operated, when the place where 
it must be kept to perform its peculiar office 
is changed, and it is located in proximity to 
its motor, is not the problem which he pro- 
posed to solve. If that were so, he could 
not claim the merit of originality. But he 
aimed at the accomplishment of a result not 
before produced, under the conditions pre- 
scribed by him, by a new aii-angement and 
organization of old instrumentalities adapted 
to that end. 

It is satisfactorily shown by the proofs, 
that upon steamboats navigating the "Western 
rivers, the operation of the capstan, in its 
usual place, by the main engine, is imprac- 
ticable. Certainly it has not been done. Ue- 
f ore M'Millin's invention, the capstan in these 
boats was worked by muscular power alone. 
If a method, then, could be devised by which 
the power of steam could be applied to the 
capstan, without changing its location, so 
that it could be worked more economically, 
easily, and efficiently, a new and useful re- 
sult would thereby be produced. This was 
the problem which engaged the thoughts of 
M'Millin, and he solved it by taking the 
capstan in its accustomed place, and the aux- 
iliary or "nigger" engine at the place usually 
assigned to it, both foi-\^'ard of the main en- 



M'MILLIN (Case No. 8,902) 



[16 Fed. Gas. page 308] 



gine, and connecting them by appropriate, 
but well-known mechanical devices, thereby 
producing the desired result. 

It is to be obseiTed that the retention of 
the auxiliary engine and the capstan in the 
positions where they were before located, is 
an essential element of this method. The 
main object was to sec.ure the unabridged 
performance of other valuable functions per- 
taining to them. Now, by the patents and 
other publications referred to, no information 
is furnished as to where the engine and cap- 
stan must be located to produce the results 
effected by M'Millin's invention. On the 
contrary, assuming that they all describe a 
capstan, or its fair equivalent, the capstan 
must be located so that its usefulness, derived 
from its' position on the forecastle, is lost, 
or the engine, which actuates it, so that it 
can not be used for the purposes for which 
the "nigger" engine is employed. 

But it is urged that, as the "nigger" engine 
and capstan were before used independently 
on steamboats, and bevel gearing was be- 
fore used to connect machinery in mills, any 
mechanic of ordinaiy skill could supply the 
mode of connecting the "nigger" engine and 
capstan employed by the patentee, and, there- 
fore, no inventive skill was exerted by him. 
This is a narrow view of the patentee's in- 
vention. If a new or improved useful result 
is effected by means before well known, or 
any useful result is produced by a new me- 
chanical device, or combination of old me- 
chanical devices, in both cases the exercise 
of invention must necessarily be presumed, 
because both are the proper subjects of a 
patent. If the patentee, then, has devised a 
method of rotating the capstan of a steam- 
boat, by an organization of elements not be- 
fore employed in the concrete, for that or 
an analogous purpose, or If his method pro- 
duces an improved result, a sufiaciency of 
invention to support his patent must be pre- 
sumed. The proofs undeniably show that he 
did demonstrate the practicability of operat- 
ing the capstan of a steamboat by power 
transmitted from the "nigger engine," with- 
out changing the place of either, so that 
their separate efficiency for aU other pm;- 
poses was preserved. They show moi-e — 
that he was the first to do this, and that it 
was followed by the almost imiversal aban- 
donment, on Western boats, of the old method 
of working the capstan, and the adoption of 
JI'Millin's. With the suggestive help of aU 
this literature of the art, and the stimulus 
of a result of such general interest and util- 
ity to be achieved, no one put in practice 
a method of effecting it, until M'Millin dem- 
onstrated it to the public. These are not- 
able facts, and surely they are persuasive, 
not only that the result accomplished was 
novel, but that it was the fruit of inventive 
skill. 

Of the other exhibits but little need be 
said. They all fall shoi-t of illustrating 
M'Millin's complete jnothod, or of embodying 



all the essential featui'es of his organization. 
The first of these is the capstan on the 
"John H. Bills." It was arranged horizon- 
tally on one side, and nearer the stem than 
the bow of the boat; was coupled to tlie 
starboard wheel, and could therefore only 
move with and in the direction of the wheels. 
It was operated by the main engine through 
the paddle-wheel, and, after some time, was 
abandoned. If Jt embodied M'ilillin's in- 
vention, which It plainly did not, as an 
abandoned experiment, it can not affect his 
patent. 

In 1851, A. Martin made a model of a 
freight-hoisting apparatus to be operated by 
the "doctor" engine, aft the main engine. 
It was not put into practical use, was left 
by Martin on the steamer "Georgia," in 1852, 
was shortly after burned up and was forgot- 
ten. However it may have been construct- 
ed, or what its intended use, it is plainly 
valueless as evidence in this ease. 

The marine railway at Cincinnati embodies 
in its construction several vertical shafts. 
On the upper end of each of these a spool is 
made, around which the ropes used in draw- 
ing boats up the ways are coiled. These 
shafts are located fixedly on the bank of the 
river, and are revolved by the power of the 
main engine. Taking them and their mode 
of \operation as a guide, the highest degree 
of mechanical skill, without invention, would 
be found inadequate to construct and apply 
M'Millin's invention. Of the devices used on 
the "Hope," it is only neeessai-y to say that 
they were constructed more than a year aft- 
er the time to which M'Millin's invention re- 
lates back, and can not, therefore, impugn its 
novelty. 

4. The only remaining question, affecting 
the validity of the patent, is, was M'Millin 
the author of the invention claimed by him ? 
The presumption of law is that a patentee is 
the original inventor of that for which he has 
obtained a patent. The burden of disprov- 
ing this is upon the party who denies it 
Evidence of disputable or doubtful import 
wUl not meet this requirement, but it must 
be clear and convincing. To doubt is to be 
resolved against the party upon whom the 
burden rests. It is alleged here that John 
Shaffer, one of the complainants, is the au- 
thor of the invention claimed by M'ilillin; 
that he had a drawing of it prepared, in 
which are exhibited the essential features of 
M'Millin's plan; and that M'Millin saw and 
examined it, and derived from it the first 
knowledge he had of what he now claims to 
have devised himself. 

There is no dispute that this drawing rep- 
resented, substantially, the M'Millin inven- 
tion, or that M'Millin saw and examined it. 
The earliest date of its existence, which the 
proofs can be claimed to show, is November 
20, 1854; but M'Millin did not see it for a 
considerable time, perhaps several months, 
after that date. In August, 1854. he bought 
the hull of the "Silver Wave," and at once or- 
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dered such changes in its construction as 
would fairly indicate a purpose to operate 
the capstan by power transmitted from the 
"nigger" engine. This hull, in the spring of 
1855, was brought to Pittsburg, to be sup- 
plied with its outfit of machinery. A main 
engine and a "nigger" engine were ordered 
for it, and different machinists were employ- 
ed to make a connection of some sort be- 
tween the latter and the capstan. It is evi- 
dent, therefore, at this time, that M'Millin 
• entei-tained the purpose, and had in his mind 
a plan, definite or indefinite, to opei-ate the 
capstan by power derived from the "nigger" 
engine. During the progress of his efforts 
in this direction, the Shaffer drawing was 
shown to him, when he at once declared that 
it represented what he wanted, and the con- 
nections indicated by it were made acording- 
ly. It is claimed by the respondents, that, 
up to this time, he had not devised any prac- 
tical or determinate plan for carrying his 
purpose into effect, but that it was furnished 
to him by the Shaffer drawing. Much tes- 
timony has been taken in relation to his 
declarations, and as to conversations with 
him, after he bought the "Silver Wave," for 
which this effect is earnestly claimed. If this 
were the only evidence, it might, not illogie- 
ally, be treated as sustaining the respond- 
ents' hypothesis; although the weight of 
most of it is dependent upon the accurate 
recollection by witnesses, after the lapse of 
years, of the full and precise import of con- 
versations with M'Millin, and of the dates 
and order of time when they occurred, in re- 
lation to the time when he examined the 
Shaffer drawing. But such is not the con- 
clusion to which a consideration of all the 
evidence would lead. 

It is evident that this subject had occu- 
pied the thoughts of M'JIillin for years. His 
experience in the management of steamboats 
on the Western rivers enabled him to com- 
prehend the advantages to be derived from 
the operation of the capstan by steam. To 
accomplish this by a connection with the 
main engine was confessedly impracticable. 
The only possible mode was to make the 
"nigger" engine 'available for that purpose. 
But this engine and the capstan each had 
appropriate and indispensable functions to 
pei'form, and it was therefore a condition 
that they should be retained in their ac- 
customed places. To effect their co-opera- 
tion, and at the same time to preserve their 
separate efficiency, was the problem which 
engaged M'Millin's reflections. That he con- 
ceived a practical solution of it, I think is 
clearly proved. He had not tested it by ex- 
periment, and therefore he was prompt to 
heed, and even to defer to the suggestions of 
experience and mechanical skill. This may 
account for his adoption, at first, of Hartu- 
pee's suggestion of the endless chain to con- 
nect the "nigger" engine with the capstan. 
At any rate, it is obvious he had sought the 
aid of Hartupee, as a machinist, to embody 
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in a practical form, on the "Silver Wave," a 
plan which he had before formed in his own 
mind. However this may be, the testimony 
of William O. Leslie and John E. Smith con- 
clusively shows that, long before, his specu- 
lations had reached the maturity of a defi- 
nite method of j:educing them to practice. In 
the fall of 1853 he had a conversation with 
Mr. Leslie, in which he explained his mode 
of working a steamboat capstan by power 
transmitted from the "nigger" engine, by 
means of shafting and bevel wheels, substau- 
tially as described in his specification; Illus- 
trated it by a rough sketch on paper, and 
suggested its application to the Coal Hill in- 
clined railway, in which they were both in- 
terested. Like conversations occurred b^ 
tween them afterwards, during the winter 
of 1853-54. In the spring or early part of 
the summer of 1854, a similar explanation 
was made by him to John B. Smith. He 
then described how the attachments between 
the "nigger" engine and capstan should be 
made, consisting of a "bevel-wheeled gear- 
ing and upright shaft from the 'nigger' down 
into the hold— the horizontal shaft with the 
same kind of gearing connecting that with 
thq spindle of the capstan." The signifi- 
cance of this testimony is apparent It is 
given by unimpeached and . disinterested 
witnesses. Its accuracy as to approximate 
dates is supported by satisfactory reasons. 
It is, therefore, entitled to full credence. 
And it is decisive of the fact that more than 
a year before the Shaffer drawing is shown 
to have been in existence, or M'Millin had 
seen it, he had devised the mechanical means 
of practicing his invention, substantially as he 
has described them in his specification. The 
legal presumption that he invented what he 
has patented is not impugned. 

5. The fact of infringement by the respond- 
ents is satisfactorily proved. The models ex- 
hibited in evidence clearly show this— "Ocu- 
lis subjecta fidelibus." From the course of 
the proofs, the respondents' denial of in- 
fringement would seem to have been made 
upon the assumption that this patent also 
was for a technical combination of mechanic- 
al devices. As before stated, this is not so. 
It is for an improvement in operating cap- 
stans by steam, under prescribed conditions, 
and by means substantially as described. 
To produce the same result by a mechanical 
organization not essentially different from 
that described in the patent, is within its 
scope. On the respondents' boat, the "Ar- 
menia," the capstan is rotated by power de- 
rived from the "nigger" engine, both being 
forward of the main engine, through me- 
chanical connections, which, in their mode 
of operation, are the same, and in their con- 
struction and arrangement: are substantially 
the same as are described in the patent. 

The result of the whole case is that the let- 
ters patent No. 63,917, dated April 16, 1867, 
are valid; that the respondents have in- 
fringed them, and that the complainants are 
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entitled to a decree for an injunction and 
an account, "with costs. 
A decree "will be prepared accordingly. 

[For other cases involvinfr this patent, see 
Meilillin t. Rees, 1 Fed. 722; Same v. St 
Louis & M. V. Transp. Co., 18 Fed. 2(30; Same 
V. St. Louis & V. Anchor Line, 22 Fed. 169; 
Morris v. McMillin, 112 U. S. 244, 5 Sup. Ct 
218.] 



MeMUNN (CURRAY t.). See Case No. 3,489. 



Case Wo. 8,903. 

I\fcMURDY V. CONNECTICUT GEN. LIFE 
INS. 00. 

[6 Ins. Law J. 666: 4 Law & Eq, Rep. 69; i 

9 Chi. Leff. News. 324; 4 Wkly. Notes 

Cas. 18; 24 Pittsb. Leg. J. 154.] 

Circuit Court, E. D. Pennsylvania. April 14, 
1877. 

Removal of Causes —Petition— Citizenship- 
Motion TO Remand. 
[1. The petition by defendant for the removal 
'to the district court of a case from a Pennsyl- 
vania state court states that the defendant is 
a citizen of Connecticut, but does not state the 
citizenship of the plaintiff. This is fatal, and 
the case will be remanded upon motion.] 

[2. The filing of a proper bond by the party 
petitioning for removal is a condition precedent 
to the removal of a case to the federal court A 
bond which is not conditioned for costs in case 
the cause is remanded to the state court is de- 
fective, under Act March 3, 1875 (18 Stat 471, 
§ 3).] 
[Cited in Torrey v. Grant Locomotive Works, 
Case No. 14,105; Farmers' Loan & Trust 
Co. V. Chicago, etc., R. Co.. Id. 4,665; De- 
ford V. Mehaffy, 13 Fed. 491. Followed in 
"Webber v. Rishop. Id. 49: Harris v. Dela- 
ware L. & "W. R. Co., 18 Fed. 834. Cited in 
Austin V. Gagan. 39 Fed. 628.] 
[Cited in Stone v. Sargent, 129 Mass. 512.] 

[3. A party is not guilty of laches who after- 
wards moves the federal court to remand a cause 
because he did not in the first instance oppose 
in the state court its removal.] 

On May 20, 1876, the court of common 
pleas No. 4 granted a rule to show cause 
why the above cause should not be removed 
into the circuit court of the United States. 
On May 27, 1876, this rule was made abso-. 
lute (not being opposed by defendant's coun- 
sel,) and a petition and bond for removal to 
the United States court were filed. On Au- 
gust 27, 1876, a certified copy of the record of 
the above suit in the court of common pleas 
No. 4 was filed in the circuit court of the 
United States for the Eastern district of 
Pennsylvania. The defendant had entered 
his appearance, but there were no pleadings. 
The petition stated that the defendant was a 
citizen of Connecticut, but did not state the 
citizenship of the plaintiff. The bond was 
not conditional for the payment of costs by 
the defendant, in case the circuit court 
should be of opinion that the cause had been 
improperly removed thither. An affidavit 

1 [4 Law & Eq. Rep. 69, contains only a par- 
tial report] 



was handed up, stating that the plaintiff was, 
from the commencement of the suit to the 
present time, a citizen of Colorado. 

A. Sydney Riddle (D. G, Eshlemon and 
James W. Paul with him), argued that the 
petition was fatally defective in not stating 
that the plaintiff and defendant were citi- 
zens of different states. The defendant was 
only entitled to remove this cause by virtue 
of being a citizen of a different state from 
the plaintiff. Non constat that he is a citi- ■ 
zen of a different state from the defendant- 
It is a general rule that where jurisdiction 
depends upon statute, the jurisdiction must 
appear upon the record. This is not the case 
here. The record is fatally defective in this 
respect, and cannot be amended: (1) Be- 
cause a correct petition is a condition prece- 
dent to the possibility of removal, and be- 
cause now, as several terms have elapsed, 
the time for removal, the cause being legally 
still pending in common pleas No. 4, has 
elapsed. (2) Because when the suit was 
brought, and at the time the petition was 
filed, the plaintiff was a citizen of Coloi-ado, 
which, until August 1, 1876, was a territory. 
Stat 1875-76 [18 Stat. 470]. And it has been 
decided in a suit between a citizen of a terri- 
tory, or of the District of Columbia, and a 
citizen of a state, that the controvei"sy is not 
between citizens of different states. Hep- 
bum V. Ellzey, 2 Ci-anch [6 U. S.] 445; Wes- 
.cott V. Fail-field Tp. [Case No. 17,418]; Vasse 
V. Mifflin [Id. 16,895]; New Orleans v. "Wip 
ter, 1 Wheat [14 U. S.] 91. Moreover, the 
bond filed was fatally defective, and cannot 
now be amended, inasmuch as the legal re- 
moval depends upon a bond of a certain 
form being filed with the petition. The act 
of congress, under which all removals now 
take place, of March 3, 1875 (18 Stat 471, 
§ 3), requires the party removing the case to 
the circuit court to "mate and file therewith 
(his petition) a bond with good and sufficient 
surety for his entering in such circuit court, 
on the first day of its then next session a copy 
of the record in such suit, and for paying all 
the costs that may be awarded by such cir- 
cuit court, If such court sha:il hold that such 
suit was wrongfully or improperly removed 
thereto." The bond filed in this case was 
conditioned merely for the filing of a copy 
of the record of the proceedings in the state 
court upon the first day of the succeeding 
term of the circuit court in the latter court, 
and did not provide, as is required by the 
act of congress, for the payment of costs if 
the suit should .be, as is the case here, im- 
properly removed, 

M, Arnold and W. S. Price, contra. 

In regard to the bond, the misapprehension 
has arisen from supposing that the cause 
was removed under the act of March 3, 1875, 
supra. It was properly removed under the 
former act of March 2, 1867, § 1 (14 Stat. 
558), which is not repealed by the act of 1875. 
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It may fairly Tae inferred from the petition 
tliat tlie parties were citizens of different 
states, inasmuch as the plaintiff brought the 
ease in a state court of Pennsylvania, against 
a citizen of Connecticut. In any event, an 
amendment would be permitted allowing the 
defendant to aver that the plaintiff is a citi- 
zen of Pennsylvania, to test that question. 

Before McKENNAN, Circuit Judge, and 
CADWALADEB, District Judge. 

McKENNAN, Circuit Judge (orally). It 
must always appear upon the record that the 
United States court has jurisdiction. This 
is not the case here, since it does not appear 
that the controversy is between citizens of 
different states. The inference contended for 
by the defendant cannot be made. For all 
that appears, the plaintiff may be a citizen 
of Connecticut or a citizen of a territory, in 
each one of which cases the cause would 
have been improperly removed. Apart from 
this, the bond filed is fatally defective. The' 
act of 1875, supra, certainly tates the place 
Qf all former acts in the requirements which 
it makes for the removal of all causes to 
which it is applicable. The language of the 
act is: "Section 2. That in any suit * * * 
in which there -shall be conti'oversy between 
citizens of different states * « * either 
party may remove said suit into the circuit 
court of the United States for the proper dis- 
trict" "Section. 3 * * * That whenever 
either party entitied to remove any suit men- 
tioned in the next preceding section shall de- 
sire to remove such suit from a state court 
to the chrcuit court of the United States, he 
or they may make and file a petition in such 
suit, « * * and shall make and file there- 
with a bond * * * for his entering in such 
circuit court on the first day of its then next 
session a copy of the record in such suit, and 
for paying all costs that may be awarded by 
such circuit court, if such court shall hold 
that such suit was wrongfully or improperly 
rempved thereto." The requirements as to 
the nature of the bond, therefore, extend to 
all cases mentioned in the second section, 
and to that extent, at least, this act repeals 
all prior acts upon this subject The filing 
of the bond conditioned as required by the 
act, is a condition precedent to the removal 
of the cause to this court If the required 
bond has not been filed, this court has no ju- 
risdiction; though it belongs to it exclusive- 
ly, and not to the state court, to decide that 
fact 

Nor has the plaintiff been guilty of such 
laches as prevents him from having the cause 
remanded. This court cannot proceed unless 
it has jurisdiction, whatever the conduct of 
the parties may have been. Moreover, the 
plaintiff could have done nothing further 
than what has been done, except that he 
might have made this motion at the last Oc- 
tober session instead of now, and by this the 
defendant has not been injured. The fact 



that the plaintiff did not oppose the removal 
from the state court, was not laches upon 
his part, since that court had no jurisdiction 
to decide the right of removal, that being 
wholly within the jurisdiction of this court. 

For these reasons the rule nisi to remove 
is made absolute, and the cause is ordered to 
be remanded, the defendant to pay all the 
costs of the removal of the case to this court 
and of the remanding of the suit to the state 
coui-t 
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[2 Hughes. 207.] i 

Circuit Court, B. D. Virginia. 1877. 

Homestead— Waiver iit Writing — Partnership 
Note Signed bt One — Both Bound. 

Under the act of assembly of Virginia, allow 
ing a waiver of the homestead exemption when 
done in wiiting, if a partner in a mercantile 
firm, in executing a negotiable note of the firm, 
inserts tiierein the homestead waiving clause, 
such clause is effective to defeat pro tanto not 
only the exemption of the partner who executes 
the note, but that of each member of the firm, 
not only in the estate of the firm as such, but in 
the estate of each and every member of the firm. 

[Appeal from the district court of the United 
States for the Eastei-n district of Virginia.] 
In bankruptcy. 

BOND, Ohrcuit Judge. On an appeal by 
William Devries & Co. to the supervisory ju- 
risdiction of the circuit court, from a decree 
made in the district court of the United 
States for the Eastern district of Virginia, by 
the Honorable Robert W. Hughes, judge of 
said district court, on the 28th day of April, 
1875. This cause coming on to be heard up- 
on the petition of saidi WiUiam Devries & 
Co., upon a copy of said decree of the 28th 
of April, 1875, and upon copies of so much 
of the papers and proceedings In said district 
court filed with said petition as presents to 
the court the question to be reviewed, was 
argued by counsel. On consideration where- 
of the court is of opinion that the waiver of 
homestead exemption on the face of the notes 
to said William Devries and Co., executed 
by 0. H. McMurran in the name of the fii-m 
of C. H. McMurran & Co. (said firm being 
then composed of said 0. H. McMurran and 
J. P. 0- Peters), for value received by said 
firm of O. H. McMurran &■ Co., is binding on 
both the members of the said firm, so that 
judgments rendered thereon constitute valid 
liens on the real estate of each and both, and 
operate so as to preclude either of the mem- 
bers of said firm from claiming his home- 
stead exemption out of the proceeds of the 
sale of his real estate so far as said judg- 
ments are concerned. 

Therefore the court doth adjudge, order, 
and decree that the said decree of April 2Sth, 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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1875, be reversed, and that the matter he re- 
mitted to said district court for further pro- 
ceedings to he had therein in accordance with 
the opinion hereinbefore contained, and that 
the said John P. C. Peters be not allowed his 
homestead exemption as against the judg- 
ments of said petitionei-s, "William Devries & 
Co., rendered by the county court of Oulpeper, 
at its August term, 1871, and the assignee in- 
banlvi-uptey of said X P. G. Peters is directed 
out of the proceeds of the sale of said Peters's 
real estate to pay to said William Devries & 
Co. their costs in this proceeding expended. 
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Case 2Sro. 8,905. 

McJIURTRIE v. JONES. 

[3 Wash. C. G. 206.] i 

Circuit CourtJ D. Pennsylvania. April Term, 
1813. 

Notes — Endorser — Protest — Notice — Place op 
Residence — Diligence. 

1. Action upon a promissory note, endorsed by 
the defendant to the plaintiff. On the day the 
note became due, it was protested; and notice 
of its non-payment was left at the boarding- 
house of Mrs H., where the defendant was re- 
ported to reside. At the time of the drawing of 
the note, and for some iame afterwards, the de- 
fendant continued to reside at Mrs. EC's. ; but be- 
fore it became due, he went to New-York, with- 
out the Iinowledge of the plaintiff, and em- 
barlied for Europe. The notice left at Mrs. H's., 

was, under all the circumstances, sufficient 

[See Banli of United States v. Hatch, Case 

No. 018.] 
[Cited in West Branch Bank v. Fulmer, 3 Pa. 

St 401.] 

2. Generally, notice to the endorser ought to be 
given, although he should be beyond sea, if the 
place of his residence is known; and a reason- 
able diligence to find out his place of residence 
ought to be used. 

[Cited in Catlin v. Jones, 1 Pin. 132; Gorwith 
V. Morrison, Id. 490.] 

Action against the defendant, as endorser 
of a note of hand made by William Long- 
streth, 20th of October, 1806, payable six 
months after date; and assigned by the de- 
fendant to the plaintiff, before it became 
due. On the 23d of April, 1807, the note 
was protested for non-payment, of which, 
notice in due form, was left for the defend- 
ant, at Mrs. Hand's, in Philadelphia, the re- 
puted place of residence of the defendant, as 
■ stated in the deposition of the clerk of the 
notary, who left it; and who says, that this 
was done acccording to the usage and cus- 
tom of merchants of Philadelphia. Evidence 
was given, by a witness, that the defendant 
did lodge at Jlrs. Hand's whilst he was in 
Philadelphia, until the time he left the city, 
which was some weeks before the note be- 

i [Originally published from the MSS. of Hon. 
Bushrod Washington. Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Riebai-d Peters, Jr., Esq.] 



came due, when he went to New-York to em- 
bark for England. It appeared, that the de- 
fendant acted, whilst in this country, as the 
agent of a house in England, though he did 
some business for himself, and that this note 
was given for goods belonging to that house, 
and assigned to the plaintiff in part payment 
for a bill of exehanga That the defendant, 
whilst he had lodgings here, frequently went 
to the Eastern states on business. When 
the note became due, part of it was paid by 
the maker, who, at the same time, passed to 
the agent of the plaintiff, the note of one 
Isaac Jones, as a collateral security, on ac- 
count of this note. Isaac Jones became in- 
solvent before his note was due; and Loug- 
streth, the day after his became due. One 
of the jurymen was examined, who thought 
it was the custom to leave a notice at the 
last usual place of abode of the endorser, 
but did not recollect any case exactly like 
the present 

. M. Levy, for defendant, insisted— 1. That 
notice of nonpayment by the maker of a 
note, must be given, and that this was not 
a good notice. It should have been sent to 
the defendant, as he had left Philadelphia, 
which, by inquiry, the plaintiff might have 
found out 2. That the defendant acted as 
the agent of a foreign house, in this business, 
and is not liable personally. 3. That the 
note of Isaac Jones should be considered as 
a payment, it not appearing that the plaintiff 
had used due diligence to recover it On the 
first point, he cited 2 W. Bl. 747; 2 H. Bl. 
609; 1 Term R. 168; 1 Johns. 294. 

On the same point, Mr. Tilghman, for plain- 
tiff, cited Obit 89. 

WASHINGTON, Circuit Justice (charging 
jury). There is no weight in two of the 
objections made to the plaintiff's recovery. 
It is of no consequence, whether this note 
was made in consideration of goods sold to 
the maker by the defendant, as the agent of 
Bowerbank & Co., or on his own account; d* 
whether the endorsement was maae upon a 
consideration, in fact, passing from that 
house. If the defendant acted as the agent 
of that company, this circumstance might 
make that company liable, if they were the 
defendants; but still, the defendant is liable 
on his endoi-sement. So, in r^pect to the 
note of Isaac Jones, which was passed to the 
plaintiff by the maker of this note, as a col- 
lateral security;— no laches are imputable to 
the plaintiff, in respect to that note; it be- 
ing proved, that the maker became insolvent 
before it became due; and the note is in 
court ready to be delivered to the defendant. 

As to the question of notice, there is more 
difficulty. At the time the assignment was 
made to the plaintiff, the defendant resided 
in Philadelphia, as a boarder, at Mrs. Hand's. 
A few weeks before the note became due. 
the defendant left Mrs. Hand's and went to 
New- York, with an intention to embark for 
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England, wliieli be carried into execution. 
TJois was known to Longstretii, but it does 
not appear that it was known to Mrs. Hand, 
to the plaintiff, or his agent Mr. Oraig, or to 
any one else; and it is worthy of remark, 
that it is proved, that before this final re- 
moval, he was frequently absent from this 
city upon visits to the Eastern states. Gen- 
€i*ally speaking, notice to the endorser ought 
to be given, although he should be beyond 
sea, if the place of his residence is known; 
and a reasonable diligence to find out his 
place of residence ought to be used, of which 
you are the proper judges. But under all 
the circumstances of this case, it appears to 
the court, that the notice left at the known 
place of residence of the defendant, before 
his final departure, was sufficient. The court 
give no opinion respecting the custom which 
has been mentioned, and respecting which 
some evidence has been given, as it does not 
appear to be sufficiently proved. 

Verdict for plaintiff. 
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Case No. 8,906. 

In re McNAB & H. MANUF'G CO." 

[18 N. B. R. 388; 1 21 Pittsb. Leg. J. 88.] 

District Court, S. D. New York. Aug. 29, 1878. 

BaNKWUPTOT — COMFOSITIOX — DlSCOXTINUANOE — 

. Notice — Waiver— Personal and Busi- 
ness Character. 

1. A provision in a composition agreement, 
that the proceedings may be discontinued at any 
time without notice to the creditors, is to be 
treated merely as a waiver on the part of the 
creditors of notice of an application to discon- 
tinue, and does not bind the court to grant such 
an application. 

[Cited in brief in "Weeks v. Prescott, 53 Vt. 
69.] 

2. A composition is none the less payable in 
money because the payment is postponed to a 
future day. 

3. The composition was for seventy-five per 
cent., payable in twelve equal instalments, the 
first being in three months and the last in 
three years from the date of confirmation, to be 
evidenced by the notes of the bankrupt without 
other security. It was also provided that up- 
on the giving of the notes all the property of the 
bankrupt should be surrendered to it. It ap- 
peared that the president of the bankrupt, who 
was also its treasurer, had used the funds and 
credit of the company to a large amount for 
his own benefit; that, after his defalcation was 
discovered, he resigned his office as treasurer, 
but was continued as president; that none of 
the trustees have manifested any disposition to 
punish him or to compel him to make restitution, 
but have settled the matter by taking his stock 
and crediting him on his account therefor, and 
by paying the notes outstanding which were 
either made or indorsed by him in the name 
of the corporation. Held, that the corporation 
in its managing officers was not of that unanes- 
tionable personal, and business character that it 
would be reasonably safe to trust it for three 

1 [Reprinted from 18 N. B. R. 388, by permis- 
sion.] 
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years, penHing the payment of the composition, 
with the property on which the creditors had a 
hold, and confirmation was accordingly refused. 

[In the matter of the. McNab & Harlin Man- 
ufacturing Company.] 

James P. Campbell, for bankrupt. 
Niles & Bagley, for opposing creditors. 
Gray «& Davenport, for certain, creditors ap- 
proving. 

CHOATE, District Judge. This is a motion 
for a final order confirming a composition. 
The composition, which has received the as- 
sent of more than the requisite number of 
creditors, is for the payment of seventy-five 
per cent., in twelve eaual instalments, at in- 
tervals of three months from the date of con- 
firmation, the first being in three months and 
the last in three years from said date, to be 
evidenced by the promissory notes of the 
bankrupt corporation without other secmity. 
One of the terms of the composition is, that, 
immediately upon the giving of the notes, 
all the property of the bankrupt, valued at 
about one hundred and twenty-five thousand 
dollars, is to be surrendered to the bankrupt, 
and that the proceedings may be discontinued 
at any time without notice to the creditors. 

Several objections are urged by opposing 
creditors under the general ground that the 
composition is not for the best interests of 
all concerned. 

1. The objection that the proceedings may 
under the composition be discontinued, so that 
the court woifid be disabled from enforcing it 
in case of default, is not a valid reason for 
refusing to confirm, because this provision is 
to be treated merely as a waiver on the parr 
of the creditors of notice of an application 
to discontinue, and does not bind the court to 
grant such an application of the debtor, and 
the practice- of the court is to refuse all such 
applications until the composition is f nUy per- 
formed. 

2. The objection that the composition is not 
payable ^in money must be overruled. It is 
none the less payable in money because the 
payment is pos^oned to a future day or 
days, and the notes are to be given merely as 
evidence of and security for the several in- 
stalments. 

3. The objection, that the assets could be 
made to pay more than is now offered must 
also be overruled, because, upon a careful ex- 
amination of all the testimony, it appears 
that, with the present assets and the present 
liabilities of the company, it could not be ex- 
pected that the creditors could do better than 
this if the estate were wound up by an as- 
signee. And on the question of the amounr 
offered, I concur with the creditors and the 
register in their opinions, and on this question 
many matters discussed on the hearing relat- 
ing to the mismanagement of the affairs of 
the corporation are wholly immaterial. 

4. But the chief objection to this composi- 
tion is, that the delay in the payment of the 
composition is unreasonable and that no se- 
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curity whatever is given for the payment ex- 
cept the notes of the banki-upt corporation. 

The length of time proposed, three years, is cer- 
tainly much beyond the usual period of credit 
given in these proceedings. It appears, however, 
to have been carefully considered and recom- 
mended by the creditors, and if the payments 
were reasonably secured this objection would 
not in this case be sustained. The time re- 
quh-ed for debtors to realize out of their 
property or business the amount requisite to 
pay the composition must vary greatly with 
the natm-e of the business and the property, 
the amount to be paid, and with other spe^ 
cial circumstances. This objection of the 
length of the credit, however, is closely con- 
nected with the other, that there is no security 
for the payment of the composition. In two 
late cases,— In re Wilson [Case No. 17,785], 
and In re Bloch [Id. 1,551],— the objection that 
no security is givep and that the property is 
surrendered to the debtor was carefully con- 
sidered, and it was held that the principal 
element in the determination of the validity 
of the objection is what shall be shown as to 
the personal and business character of the 
debtor, and the composition in such ease will 
be confirmed or rejected as upon the proofs 
it shaU appear that the arrangement is or is 
not judicious and reasonably safe for the 
creditors. In the case of a debtor corpora- 
tion the promises to pay which the creditors 
receive ai*e necessarily of less value than in 
case of a natural person of the same means, 
because the natural person's promise may 
have a value in the future, notwithstanding 
the loss of his present property; whereas, In 
case of a corporation, if its property is gone, 
there is no chance of enforcing its promises 
against it. The principle of the cases cited 
applies therefore with even greater force to 
the case of a bankrupt corporation. 

In the present case it appears that this cor- 
poration was organized in 1871 or 1872, and 
tools the business and assets of James Mc- 
Nab and John Harlin, metal manufacturers, 
and dealers. McNab and Harlin were the 
principal stockholders and managers of the 
corporation, the other stockholders being, with 
one exception, subordinates in the employ 
of the company. McNab was made the pres- 
ident and treasurer, and had exclusively the 
conduct of the financial part of the business, 
and Harlin was made the vice-president, and 
had the conduct of the mechanical part of 
the business. This continued until about the 
1st of November, 1877. The business appears 
to have been prosperous, and large dividends 
were declared and paid, and the president 
and vice-president were each paid a salary 
of five thousand dollars. Then it was sud- 
denly discovered, by the confession of Mc- 
Nab, that he had abused his trust, had used 
the funds and credit of the company for his 
own business in land speculations, to the 
amoimt of about one hundred and thirty thou- 
sand dollars; that there were then outstand- 
ing about eighty-three thousand dollars of 



paper of the said company, on which it was 
either maker or indorser, the proceeds of 
which had been thus used by McNab fraudu- 
lently for his own benefit. The evidence 
shows that up to that time Hai-lin knew 
nothing of these fraudulent transactions. The 
whole capital stock of the company was about 
one hundred and seventy thousand dollars, 
of which McNab ownedfifty thousand doUars. 
The last previous account of stock or invento- 
ry showed a sm-plus of assets over and above 
the capital, so that this fifty thousand dol- 
lars stood on the books at the value of seven- 
ty-nine thousand dollars; but it is evident, 
from the testimony as to the actual value of 
the assets shortly after this period, that the 
valuation of the assets on the books, which 
was at their cost price, had become grossly 
excessive, and making allowance for this ex- 
cess and for the debts thus fraudulently con- 
ti-acted by McNab on the part of the coipora- 
tion, it was at least, a matter of doubt wheth- 
er at the tirne of this discovery the corpora- 
tion was solvent, if these fraudulent debts 
were assumed by it. McNab resigned his of- 
fice as treasurer, bnt was continued as presi- 
dent till a few days before the commence- 
ment of these bankruptcy proceedings in 
April, 1878. The financial part of the busi- 
ness was at once assumed by, and has ever 
since been carried on by, Harlin. Under ad- 
vice of counsel that the corporation was legal- 
ly bound on the outstanding fraudulent notes, 
the trustees agreed to assume them, and they . 
were either paid or renewed at maturity, and 
before the commencement of these proceeding.*; 
had been fully paid. I do not think the a-it- 
icism of the counsel for the opposing creditors, 
that the corporation thus assumed debts 
against which it could have been defended, is 
borne out by the evidence. Though the notes 
were usurious, this would have beennodefeuse 
to a coi-poration, and the holders, so far as 
appears, were mostly, if not altogether, in- 
nocent holders, for value and McNab had ap- 
parent authority to issue the paper. The cor- 
poration took from McNab his stock, givmg 
him credit for seventy-nine thousand dol- 
lars on his account. This was virtually for- 
givhig him that amount of his indebtedness. 
Neither Harlin nor the trustees have mani- 
fested any disiKJsition to punish him or ta 
compel him to make restitution, and the set- 
tlement made with him and with the holders 
of the fraudulent notes was sucli as to re- 
lease him from the consequences of his crimes, 
and to secure the payment of the paper fraud- 
ulently issued by him, regardless of whether 
the proper business creditors of the company 
would be paid in full or not. The case called 
for the most stringent measures against Mc- 
Nab; but instead of procuring his being sent 
to the penitentiary, the managers of this cor- 
poration have apparently in all things con- 
sulted his interests in conducting its affairs 
since the discovery of his frauds; and wJiile 
there is nothing directly reflecting on the per- 
sonal integrity of Mr. Harlin or the other 



[16 Fed. Cas. page 315] 



(Case No. 8,908) McNAIR 



trustees, who indeed are mere nominal trus- 
tees of tlie corporation, I think it cannot be 
held that the corporation in its managing 
officers is of that unquestionable personal and 
business character that it is reasonably safe 
to trust it for three years, pending the pay- 
ment of the composition, with the property 
on which the a*editors now have a hold. I 
have not overloolied the very large majority 
by which the creditors have approved this 
composition; but giving the action of the 
creditors Its due weight, I am compelled to 
withhold the confirmation of the resolutions. 
Motion denied, unless within ten days pro- 
ceedings are duly instituted for a modifica- 
tion of the terms of composition or for secur- 
ing the payment thereof, in which case the 
motion may be renewed. 



ilcNABB (CALLER v.). See Case Xo. 2,322. 



Case TO'o. 8,907. 

In re McNAIR. 

[2 N. B. R. 219 (Quarto, 77).] i 

District Court, D. North Carolina. 1868. 

Bankruptcy — Witness Fees. , 

A bankrupt summoned by creditor to appear 
as witness is not entitled to witness's fees. 
[Cited in Re Paddock, Case No. 10,658.] 

The following question arose, and was 
stated and agi-eed to by John D. Shaw, for 
bankrupt, and John W. Hinsdale, for J. J. 
Gilchrist, creditor, viz.: "Is a bankrupt at- 
tending before the court of bankruptcy for 
examination, entitled to the fees of a wit- 
ness?" 

The facts are: On the 6th day of May, 
1868, Neill A. aicNair, the above bankrupt, 
was ordered to appear before me at Fayette- 
ville, N. C, on the 22d day of May, 1868, to 
be examined touching his said bankruptcy. 
In obedience to said order, on the said 22d 
day of May, the said bankrupt appeared be- 
fore me, and was on examination two days. 
At the close of his examination the said bank- 
rupt demanded of J. J. Gilchrist, the creditor, 
upon whose application the order for exam- 
ination was issued, the usual fees allowed to 
witnesses attending the federal courts, which 
demand the said creditor declined to recog- 
nize, raising the question through his at- 
torney, John W. Hinsdale, whether a bank- 
rupt attending before courts of bankruptcy 
for examination, is entitled to the fees of a 
witness, when he is ordered to appear to be 
examined relative to any matter concerning 
his bankruptcy. 

BROOKS, District Judge. At Elizabeth 
City, in the district of North Carolina, on the 
3th day of October, 1868, this question is con- 
sidered, presented by the certificate of Mr. 

1 [Reprinted by permission.] 



Register Guthrie, of the 23d May, 1868: Is 
a bankrupt, when ordered to appear for ex- 
amination in regard to his bankruptcy, at the 
instance of a creditor, entitled from such 
creditor to fees, as any other witness would 
be entitled to recover, for such attendance? 
I do not doubt as to the proper answer to be 
given to this question. The bankrupt sum- 
moned, or ordered, at the instance of a cred- 
itor, to be examined in reference to his bank- 
i-uptcy, is not entitled to any compensation 
or fees for complying with such order from 
such a-editor. Such a party does not stand 
as any other witness would, but he is ex- 
pressly made subject to the order of the 
court, to be examined, when and where the 
court may direct, not as an ordinary witness, 
but it is one of the conditions that he shall do 
this if required; which entitles him to his dis- 
charge in the end, if no fraud is found against 
him. 

[See Case No. 8,008.] 
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In re McNAIR. 

[2 N, B. R. 343 (Quarto, 109).] i 

District Court, D. North Carolina. 1868. 

BANKRUPTcr— Papers Filed — Right to With- 

BKATV. 

Original papers referred to in bankrupt's depo- 
sition, and annexed thereto, cannot be with- 
drawn from the files at the option of the bank- 
rupt. The court may order a withdrawal for 
good reason shown by party interested. 

John F. McNair, a witness summoned on- 
behalf of the bankrupt, was on his examina- 
tion before the register, Wm. A. Guthrie. He 
produced ceiiain papei*s which were marked 
as a part of the deposition and filed with it. 
Whereupon application being made by J, D. 
Shaw, Esq., bankrupt's attorney, for the re- 
turn of said paper, which was opposed by 
.John W. Hinsdale, Esq., attorney for J. J. 
Gilchrist, creditor; the following question 
was certified to the judge for decision: 
Whether the original papers which have 
been exhibited to the court and annexed to 
the deposition of John F. McNair, being 
marked and referred to in said deposition as 
exhibits A, B, C, D, E, F, and G, have not 
thereby became a part and parcel of the depo- 
sition, and whether they should not remain 
with the deposition, and should copies of 
these be delivered to the assignee, or shall 
copies be retained and the oi-iginal returned? 

BROOKS, District Judge. The question 
presented by the certificate of the register in 
this case is— whether original papers, which 
have been exhibited to the court and annex- 
ed to depositions, being marked and referred 
to in deposition, have not thereby become so 
much a part of the deposition, that they can- 
not be withdrawn and a copy substituted? 

1 [Reprinted by permission.] 
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After full consideration of this question, I 
am not able to concur with the register in 
the opinion expressed. The papers in ques- 
tion "were exhibited, referred to, and stated 
as exhibits in the deposition, and annexed to 
the deposition. The court passed upon the 
deposition as it was, exhibits and all. In 
further progress of the case, if objections 
should be made to any reference to the ex- 
hibits, upon the ground that in the deposi- 
tion they are referred to as original papers, 
but upon inspection they appear to be copies 
substituted— such objections might be good. 
The deposition as it is must be complete- It 
would not be so complete with copies, for it 
must then be established that the papers 
substituted are copies. That the court may, 
upon cause shown, order the withdrawal of 
the original exhibits, to be used as evidence 
in behalf of any one having an interest in 
them, I have no doubt But the eoui-t as 
clearly will not order or allow them with- 
drawn, unless upon the application of some 
party who can show the proper use for which 
he desires them. The original papers refer- 
red to in, and annexed to, the deposition, 
should be retained by the register with the 
deposition, against this demand of the bank- 
rupt. 

[See Case No. 8,907.] 
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McNALIiY V. MEYER et al. 

[5 Ben. 239; i 14 Int. Rev, Rec. 38.] 

District Court, S. D. New York. June, 1871. 

Collision — River — Unreliable Testimony — 
Helmsman — Approached pkom Behind. 

1. Nothing is more unreliable than testimony 
from those on one moving vessel, as to the 
absolute actions of another moving vessel, 

[Cited in The Mary Ann, 11 Fed. 338.] 

2. The only safe reliance, as a general rule, 
as to the course and deflections of a vessel, is 
the testimony of those who hold her helm in 
theij hands. 

[Cited in The Doris Bckhoff, 1 C. C. A. 494, 
50 Fed. 139.3 

3. A steamer, being approached from behind 
by another steamer, coming up on her starboard 
side, on a rounding course, intending to cross 
her bows from starboard to port, is imder no ob- 
ligations to promote that movement. 

[Libel by Thomas McNally against Chris- 
topher Meyer and others to recover for 
damages sustained by collision.] 

J. H. Choate and W. G. Choate, for libel- 
lant 

O. Donohue and W. J. Haskett, for re- 
spondents. 

BLATCHFORD, District Judge. This 
libel grows out of the same collision which 
is the subject of the previous case of The 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Newport [Case No. 10,185]. The libellant 
was the owner of the barge which was in 
tow of the Quickstep, and he sues the own- 
ers of the Quickstep, to recover the value 
of the barge, and of some property on board 
of her, and of the freight money for the 
cargo of coal, and the amount of money 
paid to the Quickstep for the towage service. 
He does not sue the Newport. 

The testimony is the same as in the case 
referred to. The libel contains substantially 
the same account of the occurrence as the 
answer contains in the suit against the New- 
port. The libel fiu-ther charges fault in the 
Quickstep, in unnecessarily and improperly 
delaying to begin to tow the barge from 
Jersey City to the Atlantic Docks, so that 
she encountered the Newport. No proof 
was offered to sustain this allegation. 

There are some averments in the libel which 
are not found ui the answer in the case 
against the Newport, and serve to illustrate 
some remarks made by me in deciding that 
case. The libel avers, that, just at the 
moment when the Newport was rounding 
on her course up the East river, outside of 
the Quickstep, the Quickstep, without noti- 
fying her intention by whistle or otherwise, 
sheered to starboard, with the barge, across 
the com-se of the Newport, and then, in that 
position, shut off her steam. The roimding 
of the Newport on her course up the East 
river, was a rounding to port, which re- 
quired starboarding, and, therefore, indi- 
cates a swinging of the Newport to port by 
starboarding, which would, even if the Quick- 
step kept a straight course, cause the Quick- 
step to appear to those on the Newport to be 
swinging to starboard by porting. Daily ex- 
perience in the trial of collision cases shows 
that nothing is more unreliable than testi- 
mony from those on one moving vessel as 
to the absolute actions of another moving 
vessel. The irresistible propensity is to re- 
gard your own vessel as stationary with 
reference to the other vesel, and to attribute 
all deflecting movement to the otlier vessel. 
The other vessel, a moving object, is alone 
in the eye. Unmoving objects are not kept 
in view, as tests of movements in the ves- 
sels. The testimony which results is honest, 
but illusory, deceptive and unreliable. The 
only safe reliance, as a general i-ule, as to 
the course and deflections of a vessel, is the 
testimony of those who hold in their hands 
her wheel or hei- tiller. A change of bear- 
ing between two vessels, which may be the 
result of three things— a change of course 
wholly by one, a change of course wholly by 
the other, or a change of course by both— 
can give no reliable indication to an observer 
on either vessel, who judges merely from 
looking at the other vessel, as to which one 
of the three things has produced such 
change of bearing. 

The libel also states, that the Quickstep 
was proceeding in a nearly straight course 
towards the East river, at no great dis- 
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tance from the Battery, "bound for the 
Atlantic Docks in Brooklyn, and that, 
as the Newport came behind, and outside 
of, the Quickstep, and manifested her 
.intention of leaving the Quickstep on her, 
the Newport's, port side in her coiu-se up the 
East river, it was a fault in the Quidtstep 
to sheer to starboard at the moment when 
the Newport was rounding up on the star- 
hoard side of the Quickstep, and across the 
intended course of the Quickstep, and to 
not take precautions to allow the Newport 
to pass up the river, before attempting to 
tow the barge across. In so far as this 
statement in the libel advances the view 
that the Quickstep, being approached from 
behind, when bound to the Atlantic Docks, 
by a steamer which she saw was coming 
up on her stai-board side, and intending to 
cross her bows from starboard to port, was 
under obligations to promote such movement, 
it is contrary to the settled law- The Quick- 
step had a right to her course, and the New- 
port, bound up the East river, had no right 
to run around her, in the way claimed in 
the libel, or to call upon the Quickstep to 
give way. 

Although the owners of the Newport are 
not parties to this suit, the observations 
growhig out of the libel are especially per- 
linent, for the reason that the libel was 
signed and verified by the proctor for the 
libellant, who was also the proctor for the 
claimants in the suit against the Newport, 
and signed and verified the answer in that 
suit 

The libel must be dismissed, with costs, 
on the ground that no fault is shown to 
have been committed by the Quickstep. 

[See Case No. 10,185.] 
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McNAMARA v. GAYLORD et al. 

[1 Bond, 302.] i 

Circuit Court, S. Di- Ohio. Dec. Term, 1859. 

CONTltACTS— EXPOXEN'T OF INTEXTIOI?— EXTRINSIC 

EvincxcE — Suit for Violation — Offee to 
Comply— Partnership— Sale op Interest— Ad- 
mission IN Firm. 

1. A contract free from ambiKiiity in its terms 
must be viewed as the exponent of the intention 
of the parties to it, and can not be varied or 
contradicted by extrinsic evidence. 

2. A partner can not, by an agreement to sell 
a part of his interest, compel his other partner 
to accept the vendee as a member of the firm. 

3. Where one party to a contract agrees to do 
an act at a time specified, in consideration of 
which the other party is to do another act at 
the same time, neither party can sue for a vio- 
lation of the agreement, or insist on its specific 
performance without showing an offer to com- 
ply with the agreement, or a sufficient excuse for 
not doing so. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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In equity. 

Charles Fox, for complainant 

Taft & Perry, for defendants. 

OPINION OF THE COURT. This Is a bill 
in equity, prosecuted by Thomas McNamara, 
a citizen of the state of Pennsylvania, 
against Benjamin B. Gaylord and Thomas G. 
Gaylord, surviving partners of Thomas G. 
Gaylord & Co., and Thomas G. Gaylord and 
E. H. Pendleton, administrators of Thomas 
G. Gaylord, a former partner in said firm, 
now deceased. The bill avers, in substance, 
that in the spring of 1854, after some pre- 
vious correspondence between the said Thom- 
as G. Gaylord, deceased, and the plaintife as 
to the purchase by the latter of an interest 
in the rolling mill and iron works of Ports- 
mouth, in the state of Ohio, then owned and 
carried on by Thomas G. Gaj-lord & Co., on 
May 10, 1854, a written contract was entered 
into by which the said Thomas G. Gaylord, 
Sen., sold to the plaintiff an interest of one 
undivided eighth hi the said mill and works 
for $15,000, of which §5,000 was to be paid 
on the 1st of July or October then next, and 
$2,500 annually thereafter with interest till 
the wl^ole was paid; and it was also agreed 
that the plaintifE should take charge of the 
manufacturing department of the establish- 
ment, as manager, at a salary of ?1,000 per 
annum. The plaintifE further avers, tbat on 
October 1, 1854, he took possession as a part- 
ner and manager, and that he continued as 
manager until October 1, 1855, and that at 
that time the profits for the year e;s:ceeded 
$70,000; that in consequence of Ms objec- 
tions to certain improvements and additions 
to the works contemplated by the other par- 
ties, from October 1, 1855, he ceased to be 
the manager and took the place of a shipping , 
clerk, and so continued till September 3, 
1856, when he was notified that as he had 
not fulfilled his contract his connection with 
the concei-n must cease; that he left on said 
3d of September, at which time the works 
were stopped to make repairs and improve- 
ments. He also avers, that from October 1, 
1855, to the date of the stoppage of the 
works, the profits were $33,664, making an 
aggregate of profits from October 1, 1854, 
of upward of $110,000, of which he claims 
one-eighth part, after deducting payments 
received by him. The plaintifE also alleges 
that he proposed to and requested of Gay- 
lord, on October 1, 1855, to settle with him, 
and that the $5,000, which he had agreed to 
pay, should be i-etained out of the profits to 
which he was entitled, which was refused; 
and he avers that he has been unable to pro- 
cure a settlement, etc., and he prays for a 
dissolution of the partnership, an account of 
profits, .and a deci-ee for one-eighth part of 
such profits. 

The exhibits and evidence show that on 
and pilor to October 1, 1854, Thomas G. 
Gaylord, Sen., was the owner of an interest 
of three-fourths in the mill and works, and 
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that Benjamin B. Gaylord owned the other 
fourth; and that, in the spring of 1855, 
Thomas G. Gaylord, Sen., sold and trans- 
ferred to his son, Thomas G. Gaylord, one- 
half of his interest, to take effect from Oc- 
toher 1, 1854, from which date he was there- 
fore a partner. The entire interest was then 
estimated at §120,000. Benjamin B. Gaylord 
and Thomas G. Gaylord have filed their an- 
swers, as surviving partners; and the ad- 
ministrators of Thomas G. Gaylord, deceased, 
have also answered. In their answers the 
administi-ators refer to and adopt the an- 
swer of Thomas G. Gaylord, Sen., filed by 
him in a suit brought by McNamara in the 
court of common pleas of Scioto county, 
Ohio, which involved essentially the matters 
now in controversy. It is not necessary to 
notice in detail the numerous allegations of 
these answers. They deny explicitly that 
the plaintiff had an interest in the ironworks, 
as a partner, and aver that he has no claim 
for an account of profits. They insist that 
the rights of the parties must be settled by 
the terms of the written conti-act of May 10, 
1854; that the plaintiff failed to comply with 
his obligation to pay ?5,000 on October 1, 
1854, which was the condition on whjeh the 
interest of one-eiglith was to vest in him; 
that he has not paid or offered to pay said 
sum, nor has he in any way been released 
from such payment; that he was at no time 
accepted or treated as a partner, and had no 
connection with the concern except as man- 
ager under the contract, for the first year 
after its date, and subsequently as a ship- 
ping clerk, for which he has been fully paid 
according to the terms of the eonti-act. 
There are also avemjents in the answers to 
tlie effect that the plaintiff was incompetent 
for the discharge of the duties of a manager; 
and, also, that the contract of May 10, 1854, 
was entered into by reason of the false and 
deceptive representations of the plaintiff as 
to his ability to pay the ?5,000, and the oth- 
er payments specified in the contract, and 
that he then was and for some time before 
had been insolvent and wholly unable to 
meet any pecuniary liability, and therefore 
that said contract was fraudulent and void. 

I do not propose to examine these points in 
the defense, as there are other grounds which 
I deem decisive of the merits of this case. 

I will not notice the written eonti-act be- 
tween the plaintiff and Thomas G. Gaylord, 
premising that it is set forth in the plaintiff's 
bill in connection with many collateral facts 
which seem to have no bearing on the merits 
of this controversy. It is, however, referred 
to in the bill, as the basis of the plaintiff's 
claim, as a partner, and his right to an ac- 
count for profits. The contract is perspicu- 
ous and free from ambiguity in its terms, 
and must be viewed as the exponent of the 
intention of the parties to it. And as it 
can not be varied or contradicted by ex- 
trinsic evidence, there would seem to be no 
occasion to notice in this place the corre- 



spondence between the parties which preced- 
ed its execution. Such a correspondence had 
taken place, and Gaylord, in one of his let- 
ters, stated that the an*angement could not 
be consummated without the presence of the 
plaintiff at Portsmouth. He came out, and 
after an examination of the woi'ks, the par- 
ties signed the contract. Without reciting it 
at length, I will state its essential provisions. 
Its date is May 10, 1854. Gaylord agreed to 
sell the plaintiff an undivided eighth of the 
rolling mill and iron works, including every- 
thing pertaining to them, except the land, 
and to give possession the 1st of July or 
October then next. He also obligated him- 
self to keep a capital of $60,000 in the con- 
cern so long as it might be needed, on one- 
eighth of which the plaintiff was to pay in- 
terest and to have one-eighth of the profits, 
and to share in the same proportion in the 
losses. The plaintiff was to take charge of 
the works and manage and superintend the 
manufacture of iron and nails, for which 
he was to receive an annual salary of $1,- 
000. He agreed to pay for the interest of 
one-eighth the sum of $15,000, of which $5,- 
000 was to be paid on the said 1st of July 
or October, and tlie rest in annual payments 
of $2,500, until the whole was paid. 

The first remark in relation to this contract 
is, that it is not by its terms, and does not 
purport to be, an agreement for a partner- 
ship. It is clear that Thomas G. Gaylord 
could not, by an agreement to sell a part of 
his interest, compel the other partners to ac- 
cept the vendee as a member of the firm. It 
was doubtless intended to be preliminaiy to 
such an arrangement, but, per se, can have 
no such effect Two objects were within the 
contemplation of the parties to the con- 
tract. It was, in the first place, a conditional 
sale by Gaylord of an interest of one-eighth 
in the iron works; and, in the second place, 
it provided for the employment of the plain- 
tiff as a manager or superintendent at a fixed 
salary, payable without regard to profit or 
loss. Under this contract the plaintiff en- 
tered on the performance of his duties as 
manager and superintendent of the manu- 
facturing department on October 1, 1854, It 
would seem that in the copy of the contract 
retained by Gaylord, the 1st day of July is 
named as tlie time when the plaintiff was 
to commence as manager, and when the ad- 
vance payment of $5,000 was to be made; 
while in the other copy, as already noticed, 
it is stated in the alternative the 1st of Julj' 
or October. This difference in the contract 
is not material, and can not affect the de- 
cision of any of the questions arising in this 
case. As before noticed, the plaintiff com- 
menced his service on the 1st of October. 
He continued in that capacity until Octo- 
ber 1, 1855. By an arrangement then made, 
he was transferred to, and accepted, the post 
of shipping clerk, which he held until Sep- 
tember 3, iSoG, when his connection with the 
concern finally ceased. 
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"Without noticing the numerous facts 
"brought into this case by the pleadings, ex- 
liibits, and evidence, it seems to the court it 
may be disposed of by ascertaining what 
are the legal obligations of the parties un- 
der the conti-act in question, and whether 
the plaintiff has complied with it, in the 
sense of giving him a right to insist on its 
strict execution by the other party, and to 
■claim its benelits as if complied with on his 
pait. The tei-ms of the contract have been 
already stated. As the consideration of the 
sale by Gaylord of the interest of one-eighth 
in the iron works, the plaintiff agi-eed to pay 
^15,000, of which $5,000 was to be paid Oc- 
tober 1, 1854, and the balance in annual in- 
stallments of $2,500. There is no pretense 
that the first payment was made on the day 
named in the contract, or at any time since, 
or that there has been at any time an offer 
to pay by the plaintiff, except by a proposi- 
tion that the profits of the first year should 
be appropriated as a payment. Now, if this 
contract had provided only for the payment 
of the $5,000, without any reference to subse- 
quent payments, I suppose it to be clear the 
payment of the money, and the ti-ansfer of 
the one-eighth interest, must be regarded as 
concun-ent acts, and that until there was a 
performance or an offer to perform by one 
party, the other was under no legal obliga- 
tion to perform his part of the contract 
Where the agreement is to do an act at a 
time specified, in consideration of which the 
other party is to do another act at the same 
time, the party in default can not sue for a 
violation of the agreement, or insist on its 
specific performance without showing an of- 
fer to comply, or a sufficient excuse for not 
doing so. By the contract in question the 
obligation of the plaintiff is not limited to 
the payment of the §5,000 on October 1, 
185.4. He was bound to make four other 
payments of $2,500 each to complete the pur- 
chase of the one-eighth interest in the iron 
works. The contract does not require the 
vendor to convey to the plaintiff the interest 
of one-eighth on the payment of the $5,000 
In advance; and, by fair legal implication, 
he was under no obligation to make or ten- 
der a conveyance till the whole sum of $15,- 
OOO was paid or tendered. This contract ad- 
mits of no other construction than that now 
indicated. And in this view there can be no 
g:round for the claim asserted by the plain- 
tiff, that Gaylord was bound to tender a 
•deed for the one-eighth interest in the iron 
works on the day named in the contract for 
the advance payment of $5,000. It is clear, 
then, that the plaintiff has no ground for the 
claim that under the contract he is to be re- 
garded as a partner, and entitled to an ac- 
count for profits. But it is insisted that, ir- 
respective of the contract, the plaintiff has 
proved facts entitling him in equity to a 
share of the profits, on the ground that 
Thomas G. Gaylord, Sen., has waived the 
performance of the stipulation requiring pay- 
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ment of the purchase money, and that his 
acts, and the acts of the other members of 
the firm of Gaylord & Co., show that the 
plaintiff was recognized and accepted as a 
partner from October 1, 1854. If this posi- 
tion is sustained by the evidence, it is within 
the competency of this court, as a court of 
equity, and it would certainly be its duty, to 
give the plaintiff the relief sought for by 
holding him to be a partner, and deci'eeing 
a partieipatio^i in the profits of the firm. I 
have examined carefully the evidence witii 
a view to this aspect of the case, and with- 
out attempting a critical analysis of the 
facts, will state the conclusions to which 1 
have arrived. 

As to the waiver of the first payment re- 
quired by the conti-act, there is nothing in 
the evidence by which it can be established 
by fair implication. On the other hand, 
there are several facts and considerations 
that negative the presumption of such a 
waiver. That the provision requiring the ad- 
vance payment was made a part of the con- 
tract is a strong presumptive proof that Gay- 
lord viewed it as an essential condition, and 
expected it would be complied with. There 
is no reason, from the nature of the transac- 
tion, to infer that he was indifferent on this 
subject ' And the correspondence between 
Gaylord and the plaintiff, subsequentiy to 
the date of the conti-act, so far from showing 
a purpose or consent to dispense with the 
payment of the $5,000, proves that it was al- 
ways insisted on, and referred to, as a condi- 
tion on which alone the plaintiff could be 
let into the concern as a partner. It is ti-ue, 
as the evidence conclusively shows, that be- 
fore and at the date of the contract Gaylord 
was mistaken as to the pecuniary ability of 
the plaintiff to make this payment He had 
reason to conclude, from his representations 
on the subject, that the plaintiff had means 
from which to raise the amoimt agreed to 
be paid; and, when he ascertained his ina- 
bility to do so, he could at once have rescind- 
ed the contract Gaylord did not pursue this 
cause, but indulged him by an extension of 
the time of payment, with the expectation 
that he would be able to procure the money 
needed. But this indulgence affords no rea- 
son for the inference, that he intended to re- 
lease him from the obligation of his con- 
tract, especially as other facts expressly neg- 
ative any such • intention. But upon this 
point, it is sufficient to remark that at least 
for the first year of his connection with the 
iron works, the plaintiff .did not pretend to 
claim an interest in them as a partner, with- 
out the payment of the five thousand dol- 
lars. That he so regarded the contract ap- 
pears clearly from the fact, that during that 
year, as appears from his letters, he was 
making efforts to raise the money in Penn- 
sylvania. And in one of his letters to Gay- 
lord, he states, in substance, that he did not 
ask or expect a transfer of the one-eighth 
interest until the fii'st payment was made. 



McNAMARA (Case Xo. 8,910) 



[16 Fed. Gas. page 320J 



As a last alternative, he proposed that Gay- 
lord & Co. should receive the remnant of a 
stock of dry goods, in part payment of the 
sum due. This was agreed to, on the condi- 
tion that the goods were suitable for their 
store at Portsmouth. Upon examination, 
they were found unsuitable for that pur- 
pose, and the negotiation therefore failed. 
And on this subject it is proper to state, that 
the plaintiff in his bill avers that in October, 
1855, Gaylord claimed that the first payment 
was due and unpaid, and that unless it was 
paid the contract would be void, and that 
plaintiff then proposed that the §5,000 should 
be credited to him from the profits of the 
preceding year, which was declined. 

But it is insisted by counsel that, conced- 
ing the plaintiff was bound to make the first 
payment, under the contract, on October 1, 
1854, and that he has failed to do so, if the 
evidence shows that he was accepted and 
treated as a partner, the members of the 
firm of Gaylord & Co. are estopped from de- 
nying the partnership, and are liable to ac- 
count to the plaintiff for one-eighth of the 
profits accming while he was so connected 
with them. 

To appreciate properly the force of this 
position, it is necessarj' again to recur to the 
contract between Gaylord and the plaintiff, 
and the relation in which the parties stood to 
each other. Now, if the contract had been 
merely for the sale of a part of Gaylord's 
interest in the iron works, without providing 
for the employment of the plaintiff, as a 
manager, and he had been permitted to par- 
ticipate in the business of the firm without 
objection by the old partners, and without 
insisting on the payment of the piirchase 
money required by the contract, there would 
be a plausible ground for the claim that these 
acts were a waiver of the contract, and a 
virtual recognition of the right of the pur- 
chaser as a partner. There are a class of 
cases in which this principle has been prop- 
erly applied and enforced; but its applica- 
tion to this case is not perceived. The con- 
tract in question provided for the sale of an 
interest in the iron works to the plaintiff, 
and also for his employment as a manager. 
The two objects are divisible; and it is 
necessary to a right understanding of the 
intention of the paities that they should be 
separated. They have no necessary connec- 
tion with each other. There may have been 
a failure on the part of the purchaser to com- 
ply with his contract, affording a good 
gi'ound for its rescission, and it may have 
been in fact rescinded, and yet as to the 
employment of the plaintiff as a manager, 
it may have been in full force. There is rea- 
son to suppose this state of things was in 
the contemplation of these parties, in enter- 
ing into this contract Gaylord was desirous 
of securing the services of the plaintiff as a 
manager, under a belief that he would faith- 
fully and skillfully discharge the duties of 
the station, and thus promote the interests 



of the company. He therefore agreed to give 
him a fair salary, to be paid without regard 
to the success of the iron works, while he 
superintended them. In addition to this, he 
was willing to sell him an eighth interest, 
at the price and on the condition stated in 
the contract The arrangement was obvious- 
ly a desirable one for the plaintiff, as it se- 
cured to him the means of livelihood, be- 
yond all contingencies, with a chance of 
being interested in the firm on payment of 
the purchase money. If he failed in making 
the payments, and thereby forfeited his 
rights vrnder the contract of sale, he would 
still occupy his place as manager, and re- 
ceive his compensation as such. 

This view throws light on the true con- 
struction of the contract between these par- 
ties, and their intention in making it. It 
also assists in a proper understanding of 
those acts, which, it is claimed by the plain- 
tiff, are equivalent to a waiver of parts of 
the contract, and his recognition and accept- 
ance as a partner. It shows, conclusively, 
that the possession of the plaintiff, so far 
as he had any, and his participation and 
agency in the business of the company, did 
not result from his purchase of an interest 
in the works, but from the position he oc- 
cupied under the other branch of the con- 
tract as the manager of the manufacturing 
department. And hence, the inference is not 
admissible, that his continuance in the em- 
ployment of the company, after the failure to 
make the payment required, and his acts as 
manager, are evidence of the intention of the 
other parties to dispense with the obligations 
of the contract, or that he was accepted as a 
partner. 

But It is contended by the plaintiff's coun- 
sel, that there is affirmative proof that Mc- 
Namara was treated as a partner during the 
first year of his connection with the iron 
works. This is apparent, it is insisted, from 
the correspondence between him and Gay- 
lord, Sen., subsequent to the date of the 
contract, and from the verbal statements and 
admissions of Benjamin B. Gaylord. From a 
careful examination of the elder Gaylord's 
letters, I have failed to notice anything that 
can be fairly construed into an admission 
that the plaintiff was a partner. On the con- 
trary, he often refers to the contract and its 
requirement to pay the §5,000 before the 
plaintiff can have an interest in the concern. 
And there are no expressions in the letters 
from which the inference can be drawn that 
Gaylord regarded the plaintiff in any other 
light than a manager. His language is that 
of an owner to his employe; though he ob- 
viously, for a time, contemplated and ex- 
pected that the plaintiff would make the pay- 
ment required by the contract, and thus en- 
title himself to an interest in the iron works. 
But what seems conclusive on this point is 
the fact, that at least for the first year there 
was no semblance of a claim by the plaintiff 
that he was a partner. In one of his letters, 
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before referred to, there is an explicit dis- 
claim of any right as a partner, or to a 
transfer of the one-eighth interest, until the 
first payment Tvas made. 

Nor does the evidence of the acts or 
declarations of Benjamin B. Gaylord prove 
the recognition of the plaintiff! as a part- 
ner. It is true that on several occasions 
he stated the fact that the plaintiff had 
purchased an interest in the estahlishment; 
and two witnesses testify that after the 
plaintiff became connected with it, Gay- 
lord introduced him as a partner. It is 
obvious, however, when this evidence is 
taken in connection with other facts, that he 
had reference to the contract between the 
plaintiff and Thomas G. Gaylord, Sen., and 
to the expectation that the contract would 
be consummated, and that the partnership 
would thus take place. There can be no 
question that for the first year after the 
plaintiff began his service as a manager, the 
Gaylords supposed he was acting in good 
faith, and had the intention and the ability 
to comply with his agreement; and their 
conduct was consistent with this supposi- 
tion. 

It is insisted, also, as a strong proof of the 
plaintiff's recognition as a partner, that he 
negotiated a sale of a large quantity of iron 
to a mercantile house in St. Louis, with the 
knowledge and approbation of the Gaylords. 
Without noticing in detail the correspond- 
ence between the plaintiff and the St. Louis 
house, it is sufficient to state that while he in- 
timates that he has an interest in the Ports- 
mouth Iron Works, he does not use the name 
of the firm, as he properly might do, if a 
partner, but subscribes the letters T. G. Gay- 
lord & Co., by Thomas SIcNamara. This 
fact repels any presumption that might 
otherwise arise from this transaction that he 
was a partner. 

There is one fact, full of significance as to 
the undei*standing of the parties, in regard to 
the question of partnership. It is in proof, 
that, in accordance with an established usage 
of the firm of Gaylord & Co., an account of 
stock was taken in the beginning of October, 
1854, and a few days after the plaintiff had 
assumed the duties of manager; and that in 
faking this account no notice was taken of 
his interest as a partner. It also appears 
that there was no change in the partner- 
ship books, and that no charge was made 
against the plaintiff as for stock purchased. 
Nor was any notice given to the public, 
through the papers- or otherwise, of any ad- 
dition to or change in the membership of the 
firm. It is incredible that a step of such in- 
terest to the parties should take place with- 
out being noticed in some or all the ways 
referred to. And on this question of part- 
nership, it is proper here to notice that the 
proof is very explicit that Benjamin G. 
Gaylord often, and in very emphatic terms, 
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denied the fact of the plaintiff's interest in 
the concern, and afiirmed that his connec- 
tion with it was exclusively that of a man- ^ 
ager. But, without extending my remarks' 
on this point, I may state it as my unhesitat- 
ing conclusion, that the evidence wholly 
fails to establish affirmatively that the plain- 
tiff was in fact a partner, or that he was 
recognized and accepted as such. 

There is another aspect of this case, as 
presented by the plaintiff's bill, to which I 
will briefly advert. It is claimed, as I -un- 
derstand the allegations of the bill, that 
apart from the contract, if the court is sat- 
isfied the plaintiff has rendered valuable 
service to the firm of Gaylord & Co., and 
that during the period of such service large 
profits were made, he is entitled, on the 
broad principles of equity, to his proportion- 
ate share of such profits, and to a decree 
that will carry out that object. The basis 
of this claim is, that although the first pay- 
ment of §5,000 was not made, the one-eighth 
of the profits from October, 1854, to October, 
1855, were nearly, if not quite, enough to 
meet that payment, and that the plaintiff 
was entitled to credit on the contract for 
his proportion of such profits. He avers in 
his bill that in October, 1855, he requested a 
settlement with Gaylord & Co., on this basis, 
which they refused. It also appears from 
the plaintiff's letters written in 1855, that 
this proposition had been a subject of cor- 
respondence between him and Gaylord, Sen., 
and had been uniformly declined by the lat- 
ter, with a protestation that the plaintiff 
was not entitled to anything on the ground 
urged by him. 

It is only necessary to say on this point, 
that this was no part of the contract of the 
parties. The contract clearly contemplated 
the payment of the entire amount of $15,- 
000. No principle of equity requires that the 
profits should be appropriated as claimed by 
the' plaintiff; nor had the proposition a 
shadow of reason for its support. It was in 
effect saying, that without the contribution 
of a dollar to the capital of the firm, and 
after being" paid his salary for his services 
as a manager, he was still entitled to all the 
benefits of an actual partner. The equi- 
table phase of this matter would be differ- 
ent, if the plaintiff had devoted his labor- 
and skill for the interests of the firm with- 
out any agreement for compensation as 
manager; but being fully paid for his serv- 
ices in that capacity, no reason is furnished 
for claiming a share of the profits. 

But it is unnecessary to pursue this in- 
vestigation. And without noticing the other 
points presented in the case, I have no hesi- 
tation in announcing the conclusion, that the 
plaintiff was not a partner of Gaylord & 
Co., and is not entitled in equity to an ac- 
count of profits. The bill must therefore hn 
dismissed. 
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McNAUGHTER v. OASSALLY. 

[4 McLean, 530.] i 

Circuit Court, D. Indiana. May Term, 1849. 

Contracts — ^Noncompi,iaiioe — "Waiver — Estoppel 
— Measure of Damages. 

1. A contract to deliver three thousand hogs, 
cleaned, at such times as should be required by 
the purchaser, not exceeding seven hundred in 
a day, may be waived by receiving a less num- 
ber, and giving notice, under the contract, to fur- 
nish at subsequent periods. 

[Cited in brief in Reggins v. Missouri River, 
Ft S. & G. R. Co., T3 Mo. 600.] 

2. On the failure of the plaintiff to deliver, 
the defendant might have put an end to the con- 
tract, and refused to receive any more. 

3. This having been waived by defendant, he 
can not afterwards, set it up as matter of justi- 
fication or defense, for not complying with his 
contract. 

4. After the defendant's agents refused to re- 
ceive any more hogs, there being one or two wag- i 
on loads, at the door of the pork houSe, ready 
to be delivered, and a great number killed and 
cleaned, it was unnecessary to make a tender of 
the hogs. 

5. If the jury are satisfied that the plaintiff 
had the hogs ready to be delivered, a refusal 
to receive any more, was sufficient to charge 
the defendant. 

6. The damages will be, the difference between 
the contract price, and the market value of the 
pork, in Madison, the place of delivery. 

[Cited in Dolph v. Troy Laundry Mach. Co., 
28 Fed. 557.] 

[This was an action by A. McNanghter 
against William Cassally for damages for 
breach of contract.] 

SuUiyan & Chapman, for plaintifC. 
Marshall & Judah, for defendant. 



OPINION OF THE COURT. This action 
is founded upon a conti-act of the following 
import, agreement dated 17th June, 1847— 
McNaughter sold to defendant and partner, 
three thousand corn fed hogs, to "be delivered 
on or between the loth of November and 1st 
of January, next, at the option of Cassally, at 
Madison, Indiana, they giving twelve days 
notice for the delivery of the same, and to 
pay for the same ?4.62% per hundred, net 
weight; said bogs to average 190 pounds net, 
and no one to weigh less than 140 poimds, 
at Madison, to be killed one day and weighed 
the next; payment to be made $4,900 in ad- 
vance on security by plaintiff, etc. This con- 
tract was modified on the 8th of November, 
1847, so as to make the delivery at Madison, 
soon as the weather is cold enough to pack 
seven hundred bogs per day, until the com- 
pletion of the contract. Payments were 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



made by the defendant amounting to the 
sum of $15,640. Previous to the above modi- 
fication of the contract, the defendant on 
the 2d of November, caused a notice to be 
delivered to the plaintiff as follows: "We 
want the three thousand hogs to be delivered 
to us on the loth inst." On receiving this 
notice, the plaintiff informed the defendant 
that he would malte his arrangements to 
furnish the hogs agreeable to contract— have 
them all killed in one day, and delivered 
the next. The plaintiff offered to prove that 
a large number of hogs were purchased, and 
forfeitures incurred by him by reason of 
the defendant's failure to take the number 
specified in the contract. But THE COURT 
refused to admit the evidence; that the con- 
tract of purchase by the plaintiff was not a 
matter to be proved. That the difference 
between the contract price with the defend- 
ant and the value of the hogs at the place 
of delivery were the facts to be proved, to 
show the damages sustained by the plaintiff. 
In their charge to the jury, THE COURT 
said, it appeai-s from the evidence, that the 
hogs delivered have been paid for under the 
contract. And the plaintiff claims damages 
for a violation of the contract in not receiv- 
ing the whole number of three thousand, 
named in the contract. By the contract the 
hogs were to be delivered between the loth 
of November and 1st of Januai*y ensuing, 
at the option of the defendant, he giving 
twelve days notice. This gave him the right 
to demand the deliveiy of the hogs in one 
day, and notice to this effect seems to have 
been given. But afterward, this notice was 
not insisted on, and the contract was so 
changed by the pai'ties, as to require the 
delivery of seven hundred hogs per day, 
when the weather shall be cool enough. 
Schooley was engaged to cut and pack the 
pork, and he pm-chased the hams. He states 
that seven hundred hogs were required to 
be killed the 11th November, on Thui-sday. 
Mitchell and Payne, who acted for Mc- 
Naughter in his absence, say that no such 
order was given, but that it was agreed that 
the hogs in the pens should be killed on the 
11th, and delivered on the 13th. On the 12th 
November there was an order for seven hun- 
dred to be slaughtered on that day. But 
this order was waived by Irwin, the agent 
of the defendant, Irwin denies that he gave 
such an order, and declares that he had no 
authority to give it. It seems the defendant 
said to Payne and Mitchell, he was not, him- 
self, a practical man, but that Irwin was, 
who would give instructions. An order was 
given the 13th, Saturday, for seven hundred 
hogs. Six hundred and sixty-three wei-e 
weighed. Schooley agreed to make up the 
deficiency. Some of the hogs were sent 
which were supposed to have been killed 
on that day. Another order was given on 
the 15th of November for seven hundred to 
be delivered the IGth; six hundred and nine- 
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ty-seven were weighed. On the IGth an or- 
der was given for two hundred hogs, to be 
delivered on the 17th; two hundred were 
weighed and delivered, but the defendant's 
Agents, acting under his orders, refused to 
receive any more. At this time there were 
several wagons at Sehooley's pork house, 
loaded with hogs, which were refused. At 
the same time, it appeai-s, there were in 
McNaughter & Mitchell's slaughter house 
•eight hundred hogs cleaned- There remained 
eleven hundred and forty-two hogs to be de- 
livered to complete the three thousand. To 
recover damages for the refusal to receive 
these hogs this action has been brought. 

This is, no doubt, a hard contract on the 
•defendant Pork could be purchased at less 
than he agreed to give. But the court can 
not change the contract. The defense main- 
ly rests upon the failm-es to deliver the hogs, 
under the notices given, as the plaintifiE was 
bound to. This would have been a good de- 
fense for breaking up the contract and re- 
fusing to receive any more hogs tf it had not 
been waived by the defendant Prom time 
to time orders were given, notwithstanding 
the previous failure to deliver the number 
required. Such orders, given from time to 
time, must be considered as waivers of the 
previous default, as it declared a willingness 
to go on with the contract and the plaintifE 
was bound to make the deliveries as re- 
quired. He could not take advantage of his 
own failures. Under these circumstances, 
THKCOUKT think the defense set up can not 
avail the defendant He might have taken 
iidvaatage of any failure by the plaintiff, 
and put an end to the contract, but he 
failed to do so. The order for two hundred 
bogs to be delivered on the 17th of November 
was complied with, so that when the defend- 
ant refused to receive any more hogs undec 
the conti*act the plaintiff was not in default, 
•as the previous failm-e had been waived by 
•subsequent orders. At this time, Schooley 
refused, as the agent of the defendant, to 
receive any more hogs, though it appears 
from the evidence, a large number weare 
ready to be delivered, having been killed 
and cleaned. And . the last order having 
been complied with^ the plaintiff stands in 
the attitude of having pei'formed his agree- 
ment as he had been required, and was 
ready to complete it if he had not been pre- 
vented by the refusal oi the defendant. A 
tender of all the hogs was imnecessary, they 
Ijeing on hand, after the refusal of the de- 
fendant to receive any more. 

K these facts are fully sustained by the 
evidence, it will be your duty to find for 
the plaintiff such .damages as the law au- 
thorizes. The measure of the damages will 
be, the difference between the market value 
of the hogs at the time of the refusal to re- 
•ceive them, and the price which the defend- 
ant in his written contract agreed to pa3^ 

The verdict was for the plaintiff. Judgment. 



Case No. 8,912. 

In re McNAUGHTON. 

[8 N. B. R. (1873) 44.] i 

District Court, E. D. Michigan. 

Bankruptcy — Guder to Show Cause — Motion 
TO Vacate — Signature to Petition — Issue 
Taken — Waiver — Single Act op Stopping 

PATilENT. 

1- On a motion to vacate the order to show 
cause, in a creditor's petition, for the reason that 
the verification and signature of the cashier of 
the bank is not a proper signature and verifica- 
tion, where no special authority is shown. Tlie 
respondent a]so put in a denial of the act of 
bankruptcy and demanded a jury trial. Held, 
that the alleged bankrupt waived his objections 
by taking issue upon the petition and demand 
for trial.^ 

[Cited 'in Re Simmons, Case No. 12,864; 
Roche V. Fox, id. 11,974; In re Donnelly, 5 
Fed. 787.] 

2. It seems that a single act of stopping pay- 
ment followed by a non-resumption for fourteen 
days is prima facie an act of bankruptcy within 
the meaning of the bankruptcy act [of 1867 (14 
Stat 517)]. 

[Cited in Re Hadley, Case No. 5,894.] 

3. Motion to dismiss denied and case ordered 
to stand for trial. 

[In the matter of Moses A. McNaughton, a 
bankrupt] This is a motion to vacate the or- 
der to show cause on creditor's petition for 
adjudication, and to dismiss the petition on 
the ground that it "is not signed a:nd verified 
as required by the rules and practice of this 
court." 

Mr. Gibson CDIgby & Gibson), for the mo- 
tion. 
Alfred Russell, opposed. 

LONGYBAR, District Judge. The peti- 
tioning creditor in this case is "The Mer- 
chants' and Manufacturers' Bank of De- 
troit," a corporation organized and in exist- 
ence under the laws of the state of Michi- 
gan. Th"e petition is signed and verified by 
the cashier of the bank. The grounds of the 
motion to dismiss are: 1. That the cashier 
has no authority by virtue of his office or em- 
ployment as such, to sign and verify a peti- 
tion for adjudication of bankruptcy on behalf 
of the eoi-poration bank; and, 2. That no spe- 
cial authority to the cashier to so sign and 
verify is anywhere averred or shown. I do 
not think any officer of a corporation has au- 
thority, by virtue of his oflSce, to sign and 
verify a petition for adjudication of bank- 
ruptcy against a debtor of the corpomtion, 
unless specially authorized by some statute, 
by law or resolution of its board of directoi-s. 
Such authority, being special, must in all 
cases be made to appear by the oath of the 
person signing and verifying the petition, or 
other competent evidence. This was done in 
this case, and if the respondent had stood 
upon his niotion to dismiss, I should have 
come to the conclusion that the motion should 
be granted, so far, at least as to vacate the 
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order to show cause. I come to these conclu- 
sions by analogy to the provisions of the act 
and the forms and proceedings prescribed for 
proof of debts by corporations— section 22 
and form 23. The motion to dismiss is in 
TSTiting, and was filed on the return day of 
the order to show cause. Before the motion 
was heard, or any action whatever had upon 
it, and, in fact, on the same day, the respond- 
ent put in a denial of the act of bankruptcy 
alleged in the petition, and demanded a trial 
of that issue by a jury; and the usual order 
for such trial was then made and is now still 
pending. 

The objections to the proceedings are not 
jurisdictional. They go to the sufficiency of 
the authentication of the petition only, and I 
have no hesitation in holding that the objec- 
tions were waived by taking issue upon the 
petition and demand. for trial. The court ob- 
tains jurisdiction of the proceedings by the 
filing of the petition for adjudication, and of 
the person of the respondent, in involuntary 
cases, by the issuing and service of the order 
to show cause. This is the usual, mode by 
which jurisdiction of the person is obtained, 
and the only mode by which it can be en- 
forced; but it is not the only means by which 
it may be conferred. A debtor against whom 
a petition for adjudication of bankruptcy is 
filed, may, no doubt, submit himself to the 
jurisdiction of the court without an order to 
show cause; and it is equally clear that he 
does so when he appears and confesses, or 
puts in a denial of the alleged acts of bank- 
ruptcy and demands a trial. By so doing he 
waives not only the necessity of an order to 
show cause, but the necessity of proof of the 
authority of the pei«on signing the petition, 
and, in fact, of any verification whatever. 
Proof of the authority of a person signing a 
creditor's petition in a representative capacity, 
and a verification of the petition, like the ac- 
companying proof of the petitioning creditor's 
debt, and deposition as to the alleged act or 
acts of bankruptcy, are requisite only to au- 
thorize the making of an order to show cause. 
When that is done their office is accomplish- 
ed; and they never can be, and never are, 
of any further or other use in the case. It 
certainly does not need argument to show 
that the fact that an invalid order to show 
cause was made and served does not do 
away with or lessen the effect of the respond- 
ent's taking issue upon the petition, as a 
waiver. 

On the argument an objection to the peti- 
tion was raised, which does not appear, by 
the motion to dismiss, on file. It was this: 
That the only act of bankruptcy charged is a 
stoppage and fourteen days suspension of 
payment upon a single piece of commercial 
paper, whereas it is contended that nothing 
short of a general stoppage and suspension 
for fourteen days is within the meaning of 
the act In the first place, the question can- 
not be raised in that manner. It must be 
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done by way of exception or demurrer to the 
petition. But even if properly i-aised, the ob- 
jection is not well taken. I am clearly of 
opinion that a single act of stopping pay- 
ment, followed by a non-i-esumption for four- 
teen days, is prima facie an act of bank- 
ruptcy within the meaning of the bankrupt 
act. The prima facie effect of a single act, 
may, of course, be avoided more easily than 
in a case of general suspension, but it must 
be done by proper allegations by way of an- 
swer and proofs at the trial. 

It results that the motion to dismiss must 
be denied, and the matter must stand for 
trial as heretofore ordered. 



MeNEAL (HOWES v.). See Case No. 6,789. 

McNEAL (UNITED STATES v.). See Case 
No. 15,700. 
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Case Ifo. 8,913. 

McNEIL V. CANNON. 

[1 Oraneh, 0. 0. 127.] i 

Circuit Court, District of Columbia. June 
Term, 1803. 

Judgment— Confession— No Declaration. 

The court will permit a defendant to come in 
and confess judgment for the whole damages 
laid in the writ, although no declaration tie filed. 

Motion by the defendant to appear and 
confess judgment. 

Sir. Simms, for plaintiff, contrfl,. Here is 
no declaration; and if no declaration, then 
no action; and if no action, then no judg- 
ment can be given. 3 Bl. Comm. 290; Eev. 
Code, p. 85, §§ 33, 88. 

Mr. Youngs, for defendant, cited Laws V. 
S. March 2, 1793, § 7 (1 Stat. 335), powei- of 
the court to make rules of practice. Confes- 
sion of judgment waives all error, even the 
want of a declaration. Judgment may be 
confessed to the amount of the damages in 
the writ. The plaintiff cannot lay more dam- 
ages in his declaiation than in the writ. A 
confession of judgment on the writ is a con- 
fession of judgment for every thing which 
the plaintiff can possibly demand in this 
action. The act of assembly requires that 
the cause of action shall be indorsed on the 
writ. The declaration is for the benefit of 
the defendant, to give him notice of the na- 
ture of the demand. The defendant is not 
bound to requu-e it. The act of congress (1 
Stat. 266), requuring the creditor to pay for 
the food of his debtor, imprisoned at liis 
suit, applies only to debtors confined on ex- 
ecution, and not on m'^sne process. 

Mr. Simms, in reply. The plaintiff may 
recover more than the damages laid in the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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•oTit, if the defendant does not pray oyer of 
the Tvrit, and plead the variance. 

TBDE3 COURT permitted the defendant to 
be brought in and confess judgment for the 
amount of the damages laid in the writ. 

MARSHALL, Circuit Judge, absent 



Case Ho. 8,914. 

M'NBIL V. HILL. 

[Woolw. 96.] 1 

Circuit Court, D. Slinnesota. June Term, 1865. 

Sales— Wauehouse Receipts— Indorsement — 
Estoppel. 

1. "Warehouse receipts have, by custom, come 
to he considered in commercial transactions as 
representatives of the property mentioned in 
them. 

2. The indorsement or assignment of such in- 
struments are regarded as equivalent to the de- 
livery of the article. 

[Cited in Harris v. Bradley, Case No. 6,116; 
First Nat. Bank t. Bates, 1 Fed. 710; St. 
Paul Roller-Mill Co. v. Great Western 
Despatch Co., 27 Fed. 436.] 

[Cited in Wichita Sav. Bank v. Atchison, T. 
& S. F. R. Co.. 20 Kan. 523; Hale v. Mil- 
waukee Dock Co., 29 Wis. 499.] 

3. The warehouseman is estopped by his state- 
ment and promise in the receipt, to deny thathe 
has the articles mentioned therein, in an action 
Isy an indorsee or assignee, who has purchased 
tlip paper in good faith. 

[Cited in Rahilly v. Wilson, Case No. 11,531.] 
[Cited in Babcock v. People's Sav. Bank, 118 
Ind. 213, 20 N. E. 733.] 

The defendants had given a warehouse re- 
ceipt to Upham & Ca. for 800 bushels of 
wheat. Upham & Co. agreed with the plain- 
tiffs to sell to them a much larger amount of 
wheat, and, in part execution of this agree- 
ment, assigned to the plaintiffs the receipt of 
the defendants. The plaintiffs presented the 
receipt to the defendants, and demanded the 
wheat mentioned therein; and upon refusal 
to deliver it, they brought this suit to recover 
their damages. The cause came on to be 
tried to the court withoat a jury. The de- 
fendants offered to prove that they had never 
received the wheat from Upham & Co., and 
had no^such wheat as mentioned in the re- 
ceipt at the time it -was given; but that they 
issued it to those parties, as a security for a 
loan of ?400, or an advance made to them on 
a pureliase of SOO bushels of wheat, to be de- 
livered in future. 

MILLER, Circuit Justice. As civilization 
has advanced, and commerce extended, new 
and artificial modes of doing business have 
superseded the exchanges by barter and oth- 
erwise, which prevail while society is in its 
early and simple stages. The invention of 
the bill of exchange is a familiar illustration 
of this fact, A more modem, but still not re- 

1 [Reported by .Tames M. Wool worth, Esq., 
and here reprinted by permission.] 



cent invention, of like character, for the 
ti-ausfer, without the somewhat cumbersome, 
and often impossible, operation of actual de- 
livery of articles of personal property, is the 
indorsement or assignment of bills of lading 
and warehouse receipts. Instrcments of this 
kind are sui generis. From long use in trade, 
they have come to have, among commercial 
men, a well understood meaning. And the 
indorsement or assignment of them as abso- 
lutely transfers the general property of the 
goods and chattels therein named, as would 
a bill of sale. Austen v. Craven, 4 Taunt. 
647; White v. WiUts [5 Taunt. 176] 12 East. 
614; Coni-ad v. Atlantic Ins. Co., 1 Pet.[26 
U. S.] 386; Gardiner v. Suydam, 7 N. Y. (3 
Seld.) 357; Gibson v. Chillicothe Branch of 
State Bank of Ohio, 11 Ohio St. 311. When 
a warehouseman issues such a receipt, he 
puts it in the power of the holder to treat 
with the public on the faith of it He ena- 
bles him to say,, and to induce others to be- 
lieve, that he has certain property, which he 
can sell or pledge for a loan of money. If 
the warehouseman gives to the party, who 
holds such a receipt a false credit, he will 
not be suffered to contradict the statement 
which he has made in the receipt, so as to 
injure a party who has been misled by it 
That is within the most exact definition of 
estoppel. If A. gives to B. his note for §100. 
although he has received no value therefor, 
and may defend against the note in a suit 
brought by B., yet if B. sells the note to a 
third party who does hot know of the facts, 

A. then must pay the note. Just so in the 
case of a warehouse receipt. If A. issues 
such a paper to B., for articles which he has 
never received, a third party treating with 

B. on the faith of the statement and promise 
contained in the receipt, will hold A. for the 
goods or their value. It is of no consequence 
what the transaction may be between the 
original parties; whether the receipt, as is 
claimed here, was intended as a security for 
a loan, or was entirely false. 

The defendant here offei-s to prove that he 
never received the property mentioned in the 
receipt which he has given, but that the pa- 
per vi^as issued as a security for a loan, or 
as an advance on wheat to be delivered. 
But he has stated in this receipt that he has 
the wheat in his warehouse, and also prom- 
ised therein to deliver the wheat to the order 
of Upham & Co. These plaintiffs, believing 
this statement to be true, and relying on this 
promise, bought of Upham & Co. the receipt 
and property mentioned therein. They were 
justified in doing this, and the defendants 
must respond to their promise. The evidence 
is not admissible. 
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Case ISTo. 8,915. 

McNEIL V. MAGEE et al. 

rS Mason, 244.] i 

Circuit Court, D. Massachusetts. May Term, 
1829. 

Real Propertt — Agreement and Award — CoN- 
ouRREXT Acts — Specific Perfokmasce — Lach- 
es— Damages— Record OP Deed— Notice. 

1. Bill for a reconveyance of an estate upon 
an agreement and subsequent award, dismissed 
upon the circumstances, the bill being brought 
against purchasers after a considerable lapse of 
time, the original vendee being dead and insol- 
vent. 

2. Where an award directed each party to re- 
lease to the other certain estate, and the term 
of 20 days was directed, within which the acts 
were to be done; the acts are to be deemed con- 
current acts, so that neither party can insist up- 
on a release without offering to execute a release 
on his own part to the other party. 

[Cited in Green v. Dyersburg, Case No. 5,756.] 

3. Courts of equity have jurisdiction to enforce 
a specific performance of an award respecting 
real estate. But he who seeks performance 
mt^st show a readiness to perform all the award 
on his own part. 

[Cited in Akely v. Akely. 16 Vt. 459.] 

4. After long delay and laches a court of eq- 
uity will not decree a specific -performance of 
an award, especially where tliere has been a ma- 
terial change of circumstances, and injury to the 
other party. 

[Cited in Warner v. Daniels, Case No. 17,181.] 
[Cited in brief in Akely v. Akely, 16 Vt. 455. 

Cited in Holden v. Purifoy (N. C.) 12 S. E. 

850.] 

5. A fortiori, it will not decree it against pur- 
chasers even with notice, if their vendee is dead 
and insolvent so that they can have no remedy 
over. 

6. Quaere, in what cases a court of eqtiity will 
award damages as a comoensation for delay on 
a bill for a specific performance. 

7. In what cases the registry of a deed is con- 
structive notice. 

8. The registry of a deed or paper not duly or 
legally recorded, is not constructive notice. 

[Cited in Montgomery v. Dorion, 6 N. H. 255; 
Rushin v. Shields, 11 Ga. G36.] 

9. Quaere, if an award respecting real estate 
is required to be registered by the laws of 
Massachusetts. 

10. Notice, if denied by the answer, must be 
proved by two witnesses, or by one witness and 
circumstances. 

11. If a bill admits the defendant to be a pur- 
chaser of the legal title, and the plaintiff sets 
up an equitable title, and demands a conveyance 
of the legal title to himself, he must aver and 
prove all the material facts to entitle him to such 
conveyance. If he relies on notice in the pur- 
chaser, he must aver it in his bill, and if not ad- 
mitted by the answer, he must prove the no- 
tice before he can have relief. 

[Cited in Dowell v. Applegate, 7 Fed. 887.] 

12. A purchaser, who chooses to answer the 
bill generally, need not aver, that he is a pur- 
chaser without notice. The plaintiff must prove 
notice. 

Bill in equity [by Archdeacon McNeil 
against James Magee and others]. The 
cause came to a hearing upon the bill, an- 
swers, depositions, and exhibits. 

1 [Reported by William P. Mason, Esq.] 



Sumner & Webster, for plaintiff. 
William Sullivan, for respondents. 

STORY, Circuit Justice. This is the case 
of a bill in equity, which was sot down for 
a hearing at the last term, but from circum- 
stances, to which it is unnecessary to allude, 
argued at so late a period of the tenn, that 
a continuance of it for advisement became 
indispensable. On the 13th of February 
; 1808, McNeil (the plaintiff) executed two 
deeds of conveyance (which were recorded 
on the same day) to James Magee, (one of 
the original defendants but since deceased,) 
whereby, for the asserted consideration of 
$40,000, he granted to Magee, in fee simple, 
certain parcels of land in Charlestown, Mas- 
sachusetts. On the same day an agreement 
under seal was executed between the same 
parties, whereby, after reciting the sale by 
the deeds aforesaid, and that ilagee had 
given his notes for the $40,000 purchase mon- 
ey to McNeil, and that McNeil was indebted 
to sundry persons as by a schedule annexed, 
amounting to .?1S,8.50, Magoe covenanted, 
"that whenever the said ^McNeil, his heirs, 
&c., shall feel dissatisfied with the said se- 
curity of the purchase money aforesaid, or 
shall require a reconveyance of the estate 
described by said deeds, and shall give no- 
tice thereof to the said Magee, his heirs, &c., 
he or they shall forthwith reconvey to said 
McNeil, his heirs, &c., all right and title do- 
rived to him the said Magee by virtue of the 
two deeds aforesaid, the said McNeil giving 
up to the said Magee his notes aforesaid. 
And if the said Magee shall then have made 
any lease, sale, or other conveyance respect- 
ing anj' of the lands aforesaid, the same 
shall go to the benefit of the said McNeil, his 
heirs, &e., the notes, money, securities, or 
other property received in lieu thereof by 
said Magee to be transfen-ed, &e., to the said 
McNeil, his heirs, &e., unless the said mon- 
ey, &c,, shall have been previously applied 
in payment of any of said McNeil's debts as 
aforesaid." And it was therein afterwards 
declared, that "the true intent and meaning 
of the aforesaid contract is, that in case the 
said McNeil, his heirs. &c., shall elect to de- 
liver up to the said JIagee, his heirs, &c., the 
notes aforesaid, and have the land recon- 
veyed to him or them as aforesaid, that the 
said McNeil shall account for, and repay all 
the sums paid by the said Magee on his said 
notes; and that the said Magee, his heirs, 
&e., shall account for all the lands sold, 
leased, or otherwise transfen-ed, or incum- 
bered either by applying the avails thereof 
to the said McNeil's debts as aforesaid, or 
any part thereof, or by transferring the said 
proceeds specifically to the value thereof to 
the said JIcNeil, his heirs, &c., on request; 
and all the residue of said estate, which may 
be unsold at the time of accounting as afore- 
said, shall also be reconveyed to the said 
McNeil, his heirs, &c.; excepting however 
any and all incumbi-ances, whereby the said 
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McNeil is to be benefited by having the 
amount, for whicli the same may have been 
incumbered, applied to the discharge of his 
debts, as herein provided. The said JIagee 
to retain sufficient property to pay all rea- 
sonable expenses he may incur, in all nego- 
tiations in said property, and a just and fair 
compensation for his own time and trouble." 
This agreement was not recorded until the 
25th of September, 1809. There was a cor- 
respondent agreement executed by McNeil 
to Magee on the same day, giving Magee a 
like election to give up the purchase on the 
same terms, mutatis mutandis. Difficulties, 
as might naturally be expected, soon grew 
up between the parties in the execution of 
the ti-usts thus generally created, and carry- 
ing in their own bosom the elements of dis- 
cord. On the 13th of April, 1811, McNeil 
and Magee entered into an agreement under 
seal, by which they submitted all claims and 
demands growing out of the deeds and con- 
tracts aforementioned, or otherwise, to three 
arbiti-ators, and covenanted to abide by any 
award, which they or any two of them 
should malie in the premises, under a pen- 
alty of $50,000. It was specially covenant- 
ed, that for any sums of money which the 
arbiti-ators should award to Magee for ex- 
penditures, services, &e., he (Magee) should 
take in payment and satisfaction such por- 
tion of the lands conveyed to him, as the ar- 
bitrators should award; and that the arbi- 
ti-ators should make a valuation of the lands 
conveyed, and award what portion should 
be conveyed to Magee, and what to McNeil, 
and describe the same accordingly, and state 
the time when the deeds necessary to carry 
their award into effect should be executed; 
and that Magee should reconvey all the rest 
and residue to McNeil in fee simple, free of 
incumbrances by him made; and that Mc- 
Neil, on receiving such conveyance, should 
release to said Magee all right, title, claim, 
and demand, in law and in equity, as to the 
portion of said land, which should remain 
to Magee, and be by him held. The prom- 
issory notes were to be deposited with the 
arbitrators; and upon delivery of such deed 
to McNeil, or tender of delivery, the said 
notes were to be given up to Magee. 

The arbitrators, after many hearings of 
the parties, on the 21st of May, 1811 made 
their award. By it they awarded, that a bal- 
ance of $27,100 was due from McNeil to 
Magee. They then proceeded to state their' 
valuation and division of the lands con- 
veyed, describing the same specifically, and 
awarded one portion, equal in value to $27,- 
100, to Magee, and the other portion thereof, 
equal in value to $2832, to McNeil. They 
further awarded, that McNeil should within 
twenty days execute a deed or deeds of re- 
lease to Magee, with covenants of warranty 
against incumbrances made by him, and of 
all lawful claims of persons claiming under 
him, as to the lands awarded to Magee. 
And that Magee should execute within twen- 



ty days a deed or deeds of gift, grant, bar- 
gain, sale, and release, to McNeil, of all the 
land awarded to him, with like covenants of 
warranty. On the ISth day of August 1811, 
Magee tendered a deed to McNeil duly exe- 
cuted and acknowledged by him, (Magee,) of 
the land awarded to McNeil, in conformity 
to the terms of the award; and at the same 
time requested McNeil to execute and ac- 
knowledge a deed of the lands awarded to 
him, (aiagee,) which deeds were drawn up 
in conformity to the award. McNeil re- 
fused to receive the deed executed and ac- 
knowledged by Magee, and' also to execute 
the deed prepared for him to execute to 
Magee. A suit was brought by Magee 
against McNeil at the January term of the 
court of common pleas for Suffolk county. 
1812, for the penalty in the submission, to 
enforce the award. At the September term 
of the same court in 1812, a suit was brought 
by McNeil against Magee, upon the notes 
given for the $40,000 purchase money. Both 
of these suits were brought to a decision at 
the March term, 1814, of the supreme court 
of the state of Massachusetts, the first upon 
a demurrer to special pleadings; and the 
last upon an agreement of facts by the par- 
ties, bringing the validity of the award be- 
fore the court After a hearing and due 
proceedings had, the court appear to have 
adjudged the award good, as a bar to the 
suit upon the notes; and the other suit was 
decided in favour of McNeil upon the plead- 
ings, the plaintiff's replication being adjudg- 
ed to be bad and insufficient In the years 
1813 and 1814 Magee sold the lands award- 
ed to McNeil, for various considerations, to 
certain of the defendants; and in December, 
1814, he mortgaged the lands awarded to 
himself, (excepting that part which had 
been mortgaged to Margaret Magee) to Si- 
mon Eliot for a large sum. By subsequent 
assignments, the same lands so conveyed to 
Eliot came into the hands of Amos Binney; 
but whether the •quity of redemption had 
been foreclosed did not appear by any of the 
proofs in the cause. But it did appear, that 
McNeil in June, 1819, for the nominal con- 
sidei-ation of $1, released all his title in the 
same lands to Binney. 

To this summary of the leading facts it 
may be necessary, for a more full under- 
standing of the case, to add, that the original 
bill was commenced at May term, 1823, 
against James Magee, and against sundry 
other persons claiming portions of the land 
as purchasers, &c., under him. The original 
bill was founded solely upon the deeds of 
McNeil to Magee, and the collateral agree- 
ments between them. After stating the sub- 
stance of those instruments it charged, that 
on the 15th of October, 1810, McNeil became 
dissatisfied with the said security for the 
purchase money, and required a reconvey- 
ance of the lands then unsold from Magee; 
and that McNeil did then and aftenvards 
offer and tender to Magee his notes, and to 
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account for and repay all sums of money- 
paid Tjy Magee on his notes, and on the debts 
of McNeil, and to permit Magee to retain 
sufficient pi'operty to pay all his reasonable 
expenses and a just and fair compensation. 
It then chai-ged, that Magee, confederating 
T\'ith the other defendants, refused to recon- 
vey, and that he made divers conveyances to 
his confederates, &c., under which they had 
entered and occupied; and then prayed for a 
discovery and account, and a delivery of pos- 
session of the lands, or of so much thereof, 
as he Tvas equitably entitled to, and for 
further relief. Margaret Magee (one of the 
defendants) died in July, 1822, and James Ma- 
gee died in December, 1823. Their deaths 
were accordingly suggested on the record. A 
bill of revivor was filed at May term, 1824, 
against the administrator of Margaret Ma- 
gee, upon which process was duly issued. 
In Januaiy, 1825, the bill was amended in 
several particulars. The amended bill, among 
other things, stated, that James Magee was 
dead, having at that time no goods or estate 
■whatsoever; and that the agreement of 1808 
was recorded in September, 1809. It added 
other parties, as defendants to the bill, with 
apt words to charge them as purchasers un- 
der JIagee. It then proceeded to state cer- 
tain pretences, under which the confederates 
claimed title, denying the same; and, among 
other things, stated, that they set up the 
submission and award before mentioned, 
and the refusal of McNeil to comply with the 
same. It admitted the existence of tlie sub- 
mission and award, but charged that the ar- 
bitrators had no authority to award a deed 
of any particular form, or containing any 
particulai- covenants to be made by McNeil to 
Magee; and that the arbitiutors exceeded 
their authority in prescribing such form of the 
deeds to be given by McNeil and by Magee; 
and further, that the award was not pursuant 
to the submission in another respect, inas- 
much as it did not fix the day, on which the 
deeds should be delivered pj the parties, nor 
that Magee should first make, execute, and 
deliver to McNeil a deed of the lanas set .off 
to him, nor make any award respecting the 
notes; and that on these accounts it was null 
and void. But if valid, it charged, that Ma- 
gee did not execute the proper deeds, nor 
were the lands free of incumbrances made 
by Magee; and that a delivery of such deed 
of the lands, free of incumbrances, was a 
condition precedent to any act to be done by 
McNeil, and that McNeil is now entitled to 
the lands so set off to him. It then charged, 
that the confederates had notice of the con- 
ditions and trusts, on which the lands were 
held by Magee, and of the award, and of the 
title of McNeil, &e., at the time of their re- 
spective purchases. It then stated another 
pretence, viz. that a large portion of the 
lands was mortgaged to one Simon Miot, and 
by him assigned to one Amos Binney, to 
whom afterwards McNeil released all his 
right and title; and charged, that a part only 



of such lands contained in the original deeds 
was so conveyed, and that the mortgage 
had been paid ofC and satisfied. The amend- 
ed bill then stated, that a part of the lands 
(to some of which Samuel Jaques, one of the 
defendants, claimed title) was mortgaged by 
McNeil to Margaret Mag^, the defendant, on 
the 28th of August, 1801, as security for 
$7000, witb power to sell; and on the 28tli 
of August, 1807, was again mortgaged by 
McNeil to her for $7000, and that it was pre- 
tended, that she took peaceable possession 
for non-payment, and continued the posses- 
sion until the 29th of March, 1811, and then 
granted the premises to James Magee in fee, 
who then executed a deed of covenant to re- 
convey the same to her on request; and that 
afterwards, on the loth of October, 1813, he 
did reconvey the same to her in fee, and that 
the mortgage money was never paid, and 
the mortgage was thereby foreclosed. It 
charged on the contrary, that the mortgage 
money was paid, and the mortgages ought 
to have been discharged; that there was no 
foreclosure or possession as pretended, &c.; 
that these conveyances and release by James 
Magee to the said Margaret were without a 
valuable consideration, and she at the time 
well knew, that he held the equity in the 
same lands upon the conditions and ti'usts 
abovementioned; and had no right to give 
such a release. 

At May term, 1827, a bill of revivor was 
filed to revive the cause against Simon E. 
Greene, administrator of James Magee, who 
subsequently appeared, and filed an answer. 
At May term, 1828, upon motion of the plain- 
tiff the bill was dismissed as to Margaret 
Magee and her representative, and her name 
was struck out of tlie bill. And the like dis- 
missal took place as to Jonathan Amory, one 
of tho defendants, who died pending the pro- 
ceedings. The general replication having 
been filed, the cause was, by the consent of 
the parties, set down for a hearing at October 
term, 1828; and upon breaking the argu- 
ment, it having been intimated by the court, 
that the decision of the state court was con- 
elusive as to the objections taken to the va- 
lidity of the award, a motion was then made 
to amend the bill, so as to confine the re- 
lief prayed for to that parcel of the lands, 
which had been assigned by the award to 
McNeil. The motion was somewhat irregu- 
lar; but under the peculiar circumstances of 
the case was allowed, as it would not occa- 
sion any further delay. The bill was then 
amended by confining the relief pi-ayed for 
to the lands so awarded to McNeil, and by 
striking out all that portion of the bill, which 
stated objections to the validity of the award. 
And the bill was ti'eated, as if it stood dis- 
missed by consent against all the defend- 
ants, except Magee's administrator, and the 
defendants, who made claim to the lands so 
awarded to McNeil. 

Such is the posture of the case, as it was 
presented at the final argument; and it has 
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been necessai-y to detail tlie proceedings 
somewhat at large in the order of time, that 
the pressure of some of the points made at 
the har may he fully comprehended. It is 
obvious that the case made by the original 
bill has been abandoned. That case proceed- 
ed mainly upon the ground, that McNeil had 
become dissatisfied with, his security in the 
notes for the purchase money; had notified 
that fact to Llagee; had offered a full com- 
pliance, on his own part, of the terms and 
conditions, on which he was entitled, to a 
reconveyance; and had demanded a recon- 
veyance in October, 1810. His dissatisfac- 
tion is established, or rather admitted; but 
his compliance with the terms, on which he 
was entitled to a reconveyance, is not only 
not established, but is at war with the proofs 
in the cause. And no notice of that dissatis- 
faction, as averred, has been brought home 
to the purchasers under Magee, unless it be 
since the promulgation of the award. But 
if it had been otherwise, the subsequent sub- 
mission and award, supposing the latter to 
be valid, would completely displace all ec[ui- 
table relief founded merely upon the original 
agreement in 1808. The validity of the award 
was ^ectually decided by the state court; 
and the subsequent amendment of the bill 
puts the right to relief upon the ground of 
the award; and, therefore, the ease is now 
narrowed down to the consideration of the 
bill, as it stands connected with that award, 
and the accompanying facts. 

The questions then, presented to the court 
for decision, ultimately resolve themselves 
into the foUowiag points: In the first place, 
whether the plaintifE would now be entitled 
to the relief prayed for upon the case made 
by the pleadings, and proofs against Magee 
himself, if living? If he would be so en- 
titled, then, whether, under all the circum- 
stances, the plaintiff is entitled to the relief 
sought against the defendants, who are pur- 
chasers of the lands under Magee. 

Upon the first point the defendants have 
taken several objections to any relief, even 
against Magee himself. The first objection is 
founded upon the statements of the amend- 
ed bill itself, the award being made a part 
of that bill. It contains no allegation of any 
^compliance with the terms of the award on 
the part of McNeil, by his executing a deed of 
release, as therein required of him, nor of 
any tender of performance on his part. But 
It sets up as an excuse, that a delivery of a 
deed of the lands awarded to McNeil, free 
of any incumbrances by Magee, was a condi- 
tion to be performed by Magee, precedent to 
any act on the part of McNeil; and that Magee 
never executed, or tendered any such deed; 
and that the lands so to be conveyed were not, 
at any time after the award, free of incum- 
brances. The objection is, that the award 
creates no such condition precedent; and there- 
fore the plaintiff is not entitled to the relief 
he seelis, since there has been a total failure 
on his part to comply with the terms of the 
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award. Upon examining the ward, it does 
not appear to me, that there is any ground 
for the suggestion, that the delivery of the 
deed by Magee was in that instrument made 
a condition precedent, as asserted in the 
bill, whatever might be the case standing 
upon the terms of the submission. Both deeds 
were to be executed and delivered within 
twenty days from the date of the award. 
There is nothing in the nature of the act to 
be done, which implies any priority on either 
side. And if any conclusion could be drawn 
(as I tliink it could not be) from the mere 
order, in which the acts are stated in the 
award, McNeil would be to perform the first 
act, since his act is first named. And as 
Magee was in possession of the legal title, 
which, by the terms of the origiual agreement 
in 1808, he had a right to hold, until he was 
fully indemnified and paid for all his ad- 
vances, no inference can be deduced, that the 
arbitrators intended to diminish his security, 
until his indemnity was complete. The nat- 
m-al reasoning from the posture of the par- 
ties antecedent to the submission would be 
in favour of Magee, and that McNeil was to 
do the first act. But it appears to me, that 
the true view of the matter even at law is, 
that they are concurrent, or dependent acts; 
and that neither party had a right to demand 
a performance of the other, without a 1) erf orm- 
anee or tender of performance at the same 
time on his own part. If the case had been 
of mutual covenants to execute deeds, witliin 
the twenty days, of the lands awarded, neither 
party could in my judgment have recovered 
at law for a breach, without such an aver- 
ment of performance. The one act would 
constitute the consideration for the other. It 
would be repugnant to all justice to require, 
that McNeil, refusing to perform his part of 
the award, should yet be entitled to demand a 
surrender of the legal title to the lands award- 
ed to him from Magee. The submission does, 
indeed, contain a clause, which might be 
construed to require a prior pei'formance by 
Magee, before McNeil would be in default on 
his covenant. The language there is, that Ma- 
gee shall reconvey the land awarded to Mc- 
Neil, and that McNeil, "on receiving such con- 
veyance, shall release to Magee all right, &c., 
to the portion of said land" awarded to Magee. 
But it appears to me, that the true construc- 
tion of the submission, taking into view its 
whole objects and terms, is that, which the 
arbitrator^ gave to it, that is to say, that the 
acts should be concurrent. Magee was to 
give a conveyance on receiving a release 
from McNeil, and McNeil was to give a re- 
lease upon receiving a conveyance from 
Magee. The acts were to be concurrent, and 
to be executed at the same time. It was like 
the common case of covenants on a purchase, 
where one party covenants to give a deed on 
receiving the purchase money, and the other 
party covenants to pay the money on receiv- 
ing the deed. In such a case, neither can 
recover at law without showing a perform- 
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ance, or tender of performance; on his part. 
It is not necessary to go into an examination 
of the cases at law on this subject, though the 
cases cited at the bar, and especially Glaze- 
brook V- Woodrow, 8 Term R. 366, are strong- 
ly in point.2 The general principles, by which 
questions of this sort, arising imder agree- 
ments, are construed, are the same both at law 
and in equity. Where there are mutual cove- 
nants or acts, they are construed to be depend- 
ent, unless a contrary intention appears (Sugd. 
Vend. c. 4, § 3; Bank of Columbia v. Hagner, 
1 I'et. [26 U. S.] 455, 465); and there is good 
sense as well as practical convenience in the 
rule. 

But it is the less necessary to sift this mat- 
ter minutely, because we are in a court of 
equity; and in such a court, he who seeks 
equity must do it. Now, the specific perform- 
ance of a contract by a court of equity is not 
a matter of course, but rests in the sound dis- 
cretion of the court; not, indeed, in an arbi- 
trary discretion, but such as rest's upon 
grounds of justice. Com. Dig. "Chanceiy," 
2, e. 16; Sugd. Vend. c. 4, § 2. Goring v. Nash, 
3 Atk. 186; Joynes v. Statham, Id. 387; Davis 
V. Symonds, 1 Cox, 402; Seymour v. Delancey, 
G .Tohns. Ch. 222. It may be refused, when- 
ever there are circumstances, which show it 
to be inequitable or improper; and the party 
is then left to his remedy at law. And it 
may be laid down as a general rule, subject 
to few, if any, exceptions, that where specific" 
performance is sought, the court will require 
the party, who seeks it, to show a perform- 
ance or readiness to perform, on his own 
part, or a default on the other side, which ut- 
terly excuses him. 1 iladd. Oh. Prac. 331; 
Colson v. Thompson, 2 Wheat. [15 U. S.] 336; 
1 Fonbl. Eq. bk. 1, c. 6, g§ 1, 2, and notes. 

In respect to awards, whatever may have 
been the case formerly, no doubt at present 
exists, that courts of equity have jurisdiction 
to enforce a specific performance of them. 
But the ground is, that it is but an execution 
of the agreement of the parties, ascertained 
and fixed by the arbitrators. Hall v. Hardy, 
3 P. Wms. 187; Norton v. Mascall, 2 Vern. 24; 
Blundell v. Brettargh, 17 Ves. 232; Wood v. 
Griffith, 1 Swanst. 43, 54; Bishop v. Webster, 
1 Eq. Cas. Abr. 51; Thompson v. Noel, 1 
Atk. 60, 62. So that the case falls clearly 
within the general rule laid down as to per- 
formance, where a specific execution is sought. 
The doctrine is well summed up in Mr. Fon- 
blanque's treatise on Equity, in the text and 
notes. Book 1, c. 6, §§ 1, 2. The case of 
Eflves V. Blackwall, Finch, 22, goes, farther; 
and seems to assert a principle, that jmless 
the party seeking relief has strictly perfoi-med 
the award on his part, the other shall be let in 
to every equity without any regard to the 
award. Whether it can be supported to this 
extent, it is unnecessary now to consider; and 
the case (which is very imperfectly reported) 
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may well have stood on its own peculiar cir- 
cumstances. In this view, the case of the 
plaintiff is surrounded by some difficulties. 
The bill does not, as has been already sug- 
gested, aver any performance or tender of 
performance, or even a present readiness to 
perform, on the part of the plaintiff, the 
requisitions of the award. The excuse for non- 
performance, as we have already seen, fails 
in point of law. There was no condition pre- 
cedent on the part of Slagee; and if there had 
been, I should very much doubt if in a court 
of equity, under circumstances like the pres- 
ent, the plaintiff could entitle himself to a 
decree for specific performance, without show- 
ing an ability and an offer to perform on his 
own part. But I should have no doubt, that 
if entitled to any decree, it ought to be a 
conditional one only, that is, a decree stipu- 
lating for a performance on his part, eodera 
flatu, as one of the terms of the decree. It 
by no means follows, that because Magee 
might not be in a condition to demand a spe- 
cific performance, the plaintiff might have it 
without complying with the terms of the 
award. But passing by these considerations 
growing out of the frame of the bill, let us 
advert to the objections founded on the merits 
of the case, as against Magee, as they are dis- 
closed upon the answers and proofs. 

Some commentary has been made at the 
bar upon the nature and effect of the deeds 
and agreements in 1808. It has been said, 
that taking the whole together the transac- 
tion amounts to a mortgage to Magee with a 
power to sell. Putting it in the light con- 
templated by the parties upon tlie face of 
the instruments, the transaction seems rather 
to have assumed the character of a condi- 
tional purchase with an election in either 
party, by notice, to convert it into a convey- 
ance on trust to reconvey to McNeil, he dis- 
charging aU the claims of the other party, 
all the estate undisposed of by Magee at the 
time of such notice. But independent of such 
notice, ilagee had an unlimited and absolute 
power of disposal, of all the property con- 
veyed, in respect to third persons. The sub- 
mission and award converted the conditional 
purchase into an absolute title in Magee, as 
to all the lands awarded to him, and as to 
the residue, awarded to McNeil, converted* 
Magee into a trustee of the latter. After 
that award, he certainly had no power to 
give a good title in the trust property to any 
person having notice of the trust. What Is 
sufficient notice, will become matter of sub- 
sequent inquiry. It is dear, that on the 18th 
of August, 1811, Magee did tender a deed, 
with the proper covenants, to McNeil, of the 
lands awarded to the latter. This is conclu- 
sively established by the deposition of Jlr. 
Welsh. And it appears by the same testi- 
mony, that Magee at the same time tendered 
to McNeil the correspondent deed of release 
to be executed by the latter, which he utter- 
ly I'efused. There is no proof that any ten- 
der of performance had been made on either 
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side within the twenty days prescribed by 
the award, although thetB is an averment of 
performance by Magee within the time, in 
the answers of his administrator. It is as- 
sex-ted in the amended bill in somewhat loose 
and general terms, that Magee never did ten- 
der any such deed, and that the lands were 
not at the time of making the award, or at 
any time afterwards, free of incumbrances 
made by Magee. And this averment is con- 
nected with the assertion, that this was a 
condition precedent to any performance on 
his part But this is an evident afterthought. 
There is not the slightest proof, that the re- 
fusal of McNeil originally proceeded upon any 
such gi'ound. If he meant to rely upon it, it 
was his duty to have stated it at the time, 
for it was an objection capable of being re- 
moved; and if he had been willing to con- 
firm and execute the award, on his part, 
there is scarcely a doubt that it would have 
been removed. The subsequent history of the 
case demonstrates, that McNeil never meant 
to comply with the award. He was dissatis- 
fied with it. He contested its validity in the 
state court. He did not allude to, or admit, 
it in his origmal bill in 1823. When he 
stated its existence in his amended biE, it 
was mainly for the purpose of denying Its 
validity; and down to the time of the last 
amendment in November, 1828, he never 
founded his title to relief exclusively upon 
it as a valid award. In short we cannot 
escape from the conclusion, that he never 
meant to perform it, if he could overthrow 
its authority; and in acceding to it now, 
he yields only to the force of circumstances, 
and the operations of law upon his title. 
Doubtless he had a right so to do; but in 
every such case a party must act at his 
peril, and must submit to those consequences, 
which his own delay and refusal unavoid- 
ably introduce in the way of relief. Now, 
nothing is better settled than that a court 
of equity will not interfere to decree a spe- 
cific performance, where the party seeking it 
has been guilty of gross laches, or long vol- 
untary delay, and in the meantime there has 
been a material change of ch-cumstances. 
The party will be left to take his remedy at 
law, where the delay or neglect has been 
without just excuse, and there is no longer 
a prevailing and decisive equity to sustain 
his claim.3 This is true not only as to agree- 
ments generally, but as to awards founded 
upon agi'eements, for equity interferes in re- 
spect to awards, only as growing out of 
agreements. 4 If therefore a court of equity 



3 See 1 Madd. Gh. Prac. 329. 330, 331; Sngd 
Vend. 0. 8. § 1; 2 Pow. Cent. 19, 22, 260, 
Hayes v. Caryll, 1 Brown, Pari. Gas. 127; "Van 
Benthuysen v. Crapser, 8 Johns. 198; 1 Fcnbl 
Eq. bk. 1, c. 6, SS 1, 2, 12; Harriagton v. 
Wheeler, 4 Ves. 686; Alley v. Deschamps, 13 
Ves. 225; Wright v. Howard. 1 Sim. & S. 190 
Parker v. Fri^ Id, 199, note; Pratt v. Carroll 
8 Cranch [12 IT. S.] 471. 

4 See 1 Bac. Ahr. "Arbitrament & Award," 1 
Galdw. Arb. c. 7, p. 172; Kyd. Awards. 322; 3 
P. Wms. 187; 17 Ves. 232; 1 Swanst. 43, 54. 
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pei'ceives, that the delay, voluntary on the 
part of the party seeking a specific perform- 
ance, has been very injurious to the other 
party, so that it would be inequitable to de- 
cree a specific performance, that alone is 
sufficient to induce the court to withhold its 
aid. 5 

It has been further suggested, on behalf 
of the defendants, that the plaintiff has dis- 
abled himself to comply with his part of the 
award, for he has released his equity in the 
lands awarded to Magee, to Binney, who is 
a purchaser claiming by a mesne conveyance, 
under the latter; and therefore a release to 
Magee afterwards became impracticable, in 
the sense of the award, since it would have 
been inoperative in point in law. There is 
some force in the objection; but whether to 
the extent, which the objection assumes, may 
admit of doubt. It certainly however can- 
not be admitted that McNeil could, in this 
manner, discharge himself, by his own act, 
from a strict compliance with the terms of 
the award. His release to Magee would 
operate at least as a confirmation of the 
absolute title of Magee in the land; and in 
this respect would be matei-ial to the cove- 
nants of warranty on any sale made by the 
latter. It is not denied, that McNeil did 
make a release, as stated, to Binney, in the 
year 1819; though it purports on its face 
to be for the nominal consideration of $1 
only. The procm-ement of such a release, 
even at that late period, shows, that at least 
in the mind of the purchaser, the title was 
not absolutely perfect, and free from doubt. 
But it is the less necessary to dwell on this 
view of the matter, because there is one of 
far more importance pressing on the case, 
and which can never be lost sight of by a 
court of equity. It cannot admit of doubt, 
that the omission of McNeil to give the re- 
lease required by the award, must have ma- 
terially affected the marketable value of the 
property awarded to Magee. If the existence 
of the award, and of McNeil's dissatisfac- 
tion with it, and refusal to ratify it, were 
half as notorious as the plaintiff now con- 
tends it was, it must have matei-ially injured 
any sale by Magee. No cautious purchasei" 
could incline to take a title then in dispute, 
and over which such a cloud hung, imless at 
a sum far below its real value. The sum 
due to Magee was $27,100, and his whole 
means of reimbursement were exclusively 
confined by the award to the lands estimated 
at that value. The estimate of the arbitra- 
tors proceeded upon the ground, that Magee 
should possess an indisputable title. Its 
marketable value was essentially connected 
with the existence of such a title. A prompt 
compliance with the award on the part of 
McNeil was indispensable for this purpose; 
and every delay on his part was injurious 
to Magee. Mr. Welsh's deposition shows, 
that Magee offered at the time to give up 
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the lands to McNeil, for $5,000 less than the 
sum for which they were set off to him; 
and McNeil was unwilling even to offer for 
them more than $20,000. All these lands 
(excepting those mortgaged to aiargaret JMa- 
geej were mortgaged to Simon Eliot, by Ma- 
gee, in December, 1814, (more than three 
years after the award,) as «!ecurity for $9,800, 
and for other purposes, with a power to sell, 
and subject to a prior incumbrance to Jona- 
than Amory, in March, 1809, for $3,000 and 
interest. By subsequent assignments and 
conveyances, the whole became vested in 
Amos Binney; but there is no evidence of 
the exact amount realized therefor. But 
from the silence of all parties on this head, 
connected with the averments in the answers, 
and other circumstances in proof, there is no 
reason to presmne, that it exceeded the mort- 
gages. So that, at the utmost, the available 
proceeds of the lands' awarded to Magee, (in- 
cluding the premises mortgaged to Margaret 
Magee,) so far as they can be traced, may 
be presumed not to have exceeded the sum 
of $22,550. In fact, the answer of Magee's 
administrator avers, that there was a loss 
to Magee of $5,000 exclusive of interest. In 
what manner this depreciation was occa- 
sioned, it would perhaps be difficult, if not 
impossible, at this distance of time, precisely 
to ascertain. But we have a right to pre- 
sume, that the land was in 1811 worth the 
full amount at which it was estimated by 
the arbitrators. It did not realize, that 
amount when sold. The loss (whatever it 
was) actually fell upon Magee. This court 
has no right to say, that the same loss would 
have occurred if McNeil had punctually, when 
he was requested, executed the release. The 
original offer of Magee to take $5,000 less 
than his claim, is no proof that the land was 
not at that time worth the full sum awarded, 
for it probably was an offer to buy peace; 
and at all events it demonstrated, that a 
prompt realization of the value of the lands 
was, in Magee's own view, of great impor- 
tance to his interest. In fact, if the court 
were compelled to judge of the injmy to 
Magee by the imperfect facts before It, it 
would not be an irrational conclusion, that 
the refusal of McNeil up to the sale in 1814, 
had worked an injury to Magee exceeding 
the full value of the lands awarded to ilc- 
Neil. He was entitled to a perfect, unclouded 
title, in a time of peace; and he was com- 
pelled to sell the lands, without any such 
benefit, in a time of war. Indeed, the argu- 
ment from the defect of title, is pressed upon 
the court under another aspect by the plain- 
tiff's counsel, against the defendants now in 
this cause; and it is urged, that they pur- 
chased cheaply from the very circumstance 
that there was a cloud upon the title. They 
purchased for $3300, upon the face of their 
deeds, though, from some unexplained cir- 
cumstance, I find it stated in the answer of 
the administrator, that Magee realized no 
more than $2600. 
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The answer of the administrator relies upon 
this delay and refusal of McNeil, as a justi- 
fication of Slagee in sellmg the lands award- 
ed to McNeil to indemnify himself for his 
losses and damages. Now, this comt certain- 
ly cannot justify such a procedure. It is no 
excuse for A, that he sells B's lands, be- 
cause B has injured him to an extent equal 
to their value. The act is, in point of law, 
utterly indefensible. But when a court of 
equity is asked to compel a specific perform- 
ance in a case of injm-ious delay, voluntary 
and unjustifiable on the part of him, who 
seeks the aid of the court, it is bound to 
look at that fact, and to consider, whether 
it ought to be active in his favour. It has 
a right under such circumstances to say, that 
it will leave the parties to their respective 
remedies at law for mutual damages, rather 
than hazard a decree, which might adminis- 
ter justice only on one side. But to this 
presumption of loss and injury, there are to 
be added the lapse of time, and laches of 
the plaintiff, and a material change of 
circumstances in the intermediate period. 
Twelve years elapsed after the award, be- 
fore the' original bill was filed. Five years 
more, before the plaintiff admitted the valid- 
ity of the award, and, by an amendment, 
confined his claim to the title derived under 
it. Magee died in 1823 insolvent, and before 
he had made any answer to the bill; and the 
equities between him and McNeil are now 
to be ascertained and litigated by persons, 
who ai-e utter strangers to all the original 
transactions. 

Now, I have not been able to find a single 
case, where a court of equity has decreed a 
specific performance under circumstances like 
the present Lapse of time is sometimes 
overlooked, but only when there has been 
reasonable diligence by the party seeking a 
decree; or, as some of the cases say, where 
"he has shown himself ready, desirous, 
prompt, and eager." Jlilward v. Earl Tha- 
net, 5 Ves. 720, note; Sugd. Vend. c. 8, § 1. 
Laches may be excused; but it must be un- 
der strong controlling cu-cumstanees. Sugd. 
Vend. c. 8, § 1; Benedict v. Lynch, 1 Johns. 
Ch. 370- But where a party has persever- 
ingly, through a course of years, resisted the 
perforhiance of an agreement, denying its 
validity; where he has taken no step to- 
wards a performance on his own part, and 
has repelled the advances on the other side, 
no ease can, as I believe, be found, at least 
In modern times, in which a court of equity 
has interfered in his favour. Especially will 
such a comt be disinclined so to do, where 
the other party has expressed a willingness 
to perform; where a presumed injury has 
arisen to him from the lapse of time; where 
the rights of third persons have intervened; 
where the cu'cumstances of the parties have 
changed; and where death and insolvency 
have materially affected the remedy, which 
third persons may have in the premises, in 
respect to their own grantor. It is no sufii- 
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cieut answer, as Las been already intimated, 
tliat :sragee was unable at the time to give a 
deed free of Lis own incumbrances. The ob- 
jection was not insisted on at tLe time, and 
was capable of beiug removed. TLe award it- 
self provided a remedy by tLe covenants in tLe 
deed to secure tLe party against any sucL 
incumbrances; and at law tLe existence of 
incumbrances would not Lave been fatal to 
tLe award. I do not say, tLat a court of 
equity would not upon an early application 
Lave given relief in sucL a case; and would 
not Lave witLLeld a specific perfoi-mance 
from Magee, until Le Lad removed tLose ua- 
cumbrances; or upon the application of Mc- 
Neil would not Lave decreed Lim a com- 
pensation or indemnity pro tanto.s ^ But tLe 
remedy of McNeil was just as perfect then, 
as it ever could be; and Lis long delay Lad 
a natm-al tendency to aggravate eveiy evil 
on tLe otLer side. At tLis distance of time, 
•\vLen Magee Limself is dead, it is not in tLe 
power of any comt of equity to ascertain 
witL exactness the amount of injury to 
:^Lagee by tbat delay.' And it is not the 
Labit of com-ts of equity to decree compensa- 
tion in cases of specific performance for mere 
lacbes or delay; but compensation is usually, 
if not Livariably, decreed upon otLer distinct 
grounds. 8 Upon tLis point of tLe case, tLere- 
fore, if the question were, wLetLer Magee 
Limself, being before tLe court, as sole de- 
fendant, ougLt to be compelled to a specific 
performance at such a distance of time, un- 
der all the circumstances, there would be 
much room for hesitation. How could this 
court assume, that Le Lad not been damni- 
fied by tLe delay, and refusal to perform the 
award. If damnified, in wLat manner is tLis 
court to exercise jurisdiction to decree com- 
pensation; and Low is it to measure the 
damages? But Magee Laving sold, and the 
interests of third persons Laving intervened, 
it is plain, tLat no decree for a specific per- 
formance can operate, except tLrougL a ven- 
dee's Lolding tLe title. TLe question tLen, 
even if Magee were living a co-defendant, 
would become far more complicated and 
difficult A decree on tLe part of tLe court 
for a specific performance would requh-e it 
to interpose its active aid to strip tLese ven- 
dees of tLeir title and possession in favour 
of a party, who had chosen to lay by for a 
great lengtL of time, and Lad exLibited no 
legal, or reasonable diligence. I will not 
attempt to disguise,- tLat I sLould feel tLe 
most serious difficulties in arriving at sucL a 
decree, even if tLe vendees Lad tLe most un- 
equivocal notice of the plaintiff's equity. 
But let us see how the case stands as to 



See Sugd. Vend. c. 6, § 1. 

T See M' Alpine v. Swift, 1 Ball & B. 285. 

8 See Sugd. Vend. c. 6, § 1; Halsey v. Grant, 
13 Ves. 73; Horniblow v. Shirley, Id. 81; Binks 
V. Lord Itokeby, 2 Swanst. 222; BaLnanno v. 
I.nniley, 1 Ves. & B. 224: Baton v. Rogers, Id. 
351; Wood v. Bernal, 19 Ves. 220; Sugd. Vend. 
c. S, § 1. 
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the vendees now before the court, not only 
in respect to notice, but to the equities, which 
are set up by them in their defence. In the 
first place as to notice. The defendants 
claim under a registered title from Magee, 
whose title is also registered. The plaintiff 
originally claimed under the agreement of 
1808, which was not registei*ed untU more 
than a year and a half afterwards. He now 
claims under the award, which has never 
been registered at all. In each case Lis 
claim is to an equity. Now, it is tLe settled 
doctrhie, tLat under sucL circumstances, 
wLere relief is sougLt against a purcLaser, 
there must be clear and undoubted notice; 
and that suspicion, even strong suspicion, is 
not sufficient. Sugd. Vend. c. 16, art. 4, § 
5; Hine v. Dodd, 2 Atk. 276; Wyatt v. Bar- 
well, 19 Ves. 439. It is contended in the 
first place, that the defendants had construc- 
tive notice of the original agreement from its 
registry, although not referred to in the con- 
veyances to Magee; and that its contents 
were sufficient to put them upon inquiry. 
Unless that agreement was properly matter 
for registry under the Massachusetts statutes 
of registry, there is no pretence to say, that 
it was constructive notice to any person.» 
Now I very mucL doubt, wLetLer the agree- 
ment, disconnected as it was from the con- 
veyances, was proper matter for registry un- 
der the act of 1783, c. 37, or the act of 1802, 
c. 33. The agreement was not in any legal 
sense a defeasance. It was not intended 
wholly to defeat the conveyances in a given 
event. Nor was it an incumbrance on the 
estates conveyed. On the contrary, it was 
the intention of both parties, that Magee 
should have a complete power to make ab- 
solute titles to pui-chasei-s; and in the event 
of notice to Lim of dissatisfaction, he was to 
reconvey the lands remaining unsold by him, 
and account for all sales and purchases ante- 
cedently made. I do not know that it has 
t ever been held under tLese acts of registi-y, 
tLat a collateral, disconnected agreement be- 
tween^ tLe parties, merely affecting the title 
to lands, must be registered. But supposing 
it otherwise; still the agreement itself ad- 
mits tLe rigLt of Magee to make sales, until 
it is rescinded by a notice of tLe dissatisfied 
party; and sucL notice is independent of tLe 
record, and must be establisLed by compe- 
tent proofs, aliunde. No such proofs exist 
in' this case. JIageej at the time of the sale, 
was Li possession of the legal title. The 
deed, under which he claimed, contained no 
reference to any collateral agreement. He 
had a right to sell; and no purchaser was 
bound to make inquiiy, whether there had 
been any revocation of such right The ex- 
istence of the right was fairly presumable, 
until notice of the contrary was given by 

9 Sec aioreeoek v. Dickins, Amb. 678; I^- 
touche V. Lord Dunsany, 1 Seh. & L. 137, 157, 
Sugd. Vend. c. 16, art. 4, § o; Frost v. Beek- 
man, 1 Johns. Ch. 288; Lessee of Heister v. 
Portner, 2 Bin. 40. 
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McNeil, eitlier personally, or by some act or 
public notoriety. Then as to the award, it 
was never registered; nor was it in fact en- 
titled to registry. Notice of its existence 
therefore must be established by matter in 
pais. The defendants positively deny in their 
answers, that they had notice of any legal or 
equitable title in the plaintiff, at or before 
their respective purchases, or of the award 
itself, until the commencement of the pres- 
ent suit. The answers do not, as technically 
they should, deny notice at the time of the 
payment of the purchase money. But no 
exception has been taken to them on this 
head; and it may be fairly presumed, that 
they paid the money at the time of their pur- 
chases. They add, that SlcNeil must have 
tnown, that after the purchases, the defend- 
ants were going on, making valuable im- 
provements on the lands; and yet that he 
never gave them any notice of his title; and 
in this respect sufifered them to be misled. 
Against these positive denials in the an- 
swers, there ought to be strong evideiu-e of 
notice to overtm-n their force. 

The evidence of notice adduced on behalf 
of the plaintiff, with a single exception, is 
founded upon the notoriety of the submis- 
sion and award, and the disputes about the 
title between McNeil and Magee in Charles- 
town, where the lands lie, and the defend- 
ants lived at the time of their purchases. 
To give the evidence any application, it 
should distinctly point to the period of the 
purchases, or payments of the purchase mon- 
ey. Any notoriety at a subsequent time can- 
not invalidate rights antecedently vested. 
There is abundance of testimony, that of 
late years there has been in Charlestown 
an extensive, if not a general, notoriety of 
some claim of title to the lands by McNeil. 
The exact manner, in which that claim of ! 
title was asserted by McNeil, whether un- ■ 
der the award or otherwise, was not as well 
defined, nor marked with so much notoriety. 
It appears, however, to have created suffi- 
cient alarm in the minds of some of the 
purchasers under Magee, to induce them to 
obtain, for valuable considerations, quit- j 
claims from McNeil. But the difficulty is, | 
to trace back that notoriety to a period ' 
.antecedent to June, 1814, that being the lat- , 
est period at which any sale of the lands i 
awarded to McNeil was made by Magee. 
Fosdick purchased in June, 1811; Wheeler I 
purchased one parcel of land in June, 1813, I 
and another in June, 1814; Adams purchased ! 
in November, 1813; and Collier pm-chased in 
April, 1814. These purchases include all the 
lands awarded to ilcNeil, except a strip, 
which has been appropriated as a street, 
called Lawrence street. Much of the testi- 
mony, as to the time of the notoriety, is 
quite loose and unsati^actory; and that 
which approaches neai-est to the pei-iod of 
the purchases is not exact, and does not 
(with one exception) fix personal notice up- 
on any of the purchasers from Magee. That 



It Is strong enough however, to be left to a 
jury to infer notice, may be admitted; but 
this, in a court of equity, is not sufficient 
to outweigh the direct denial of an answer. 
There must at least be one positive wit» 
ness, and cogent circumstances in support 
of his testimony, to enable a com-t of equity 
to overrule the effect of such an answer. 
Now the inference, genemlly deducible from 
notoriety, is in the present case somewhat 
shaken by the fact, that numerous witness- 
es, living in the same town and neighbour- 
hood, were ignorant of the claim of McNeil 
and of the award, until a comparatively re- 
cent period before the commencement of the 
present suit. This ignorance it is difficult 
to account for, unless upon the supposition, 
that the notoriety was far less than some 
of the other witnesses suppose. And at all 
events it demonstrates, that a purchase 
might well have been made without actual 
or constructive notice. To this extent it for- 
tifies the denials of the answers. What adds 
some confirmation is, that almost all of the 
purchasers have since made valuable im- 
; provements and erections on their estates, 
; and that McNeil, though living in Charles- 
town, or its vicinity, during this period, has 
suffered these improvements to go on, with- 
out, as far as the court can learn, ever hav- 
ing given personal notice or warning to any 
of the pm-chasers. The answers of the de- 
fendants put this fact sufficiently before the 
plaintiff to have di-awn forth some evidence 
on this head, at least to repel the claim for 
improvements, if it could have been fairly 
rebutted. And I cannot but thinlc, that the 
testimony of Mr. Holden, one of the arbiti-a- 
tors, who resided in Charlestown, is entitled 
to some consideration, in the statement 
which he makes, that the rumom- or report 
of the award, and that a quitclaim was nec- 
essary from McNeil, was not, to his knowl- 
edge, current in Charlestown, until two or 
three years after the award was made, 
when purchases begau to be made of lots 
of the land. In respect, therefore, to the 
purchasers generally, although there is 
strong evidence of the notoriety, siifficient 
to i-aise a just suspicion of notice, I cannot 
say, that according to the rules of a court 
of equity it is so strong, as to put the stamp 
of falsity upon the direct denials of the 
answers. The exception, to which allusion 
has been made, is the testimony of Mr. 
SaAvyer in respect to the purchase made by 
the defendant, Adams. This witness testi- 
fies to a conversation with Adams, soon after 
his purchase, under circumstances so pecul- 
iar, that it is difficult to resist the belief 
that Adams had notice at the time of his 
purchase, if the credibility of the witness 
is not impeached. It is true, that the wit- 
ness is manifestly mistaken as to time, for 
lie puts the occurrences in 1815 or 181G, 
whereas Adams purcliased in November,' 
1813. But such a mistake would not ordi- 
narily be fatal to his general credit Still, 
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jriving the fullest effect to the testimony of 
this witness, it is but one witness against 
the positive denial of Adams's answer; and 
I am not satisfied, that the other circum- 
stances do carry with them such positive 
force, as entitle the court to disregard that 
answer. 

In respect to Wheeler, who was not an 
original defendant, but who died before he 
could answer, after he was made a party, 
I do not find, that it is any where stated 
directly in the answers of the defendants, 
that he was a pmrchaser without notice, 
though some of the averments seem intend- 
ed to include him in this predicament, but 
are not pointedly drawn. It is matter of 
regret with me, that this omission, which 
is obviously a clerical slip, should have 
occurred. The point, which it raises, is some- 
what nice and difficult, but upon which, af- 
ter full delibei-ation, I have come to a set- 
tled conclusion. The point is this,— whether 
a plaintiff, setting np an eq.uitable title 
against a legal title in pm-chasers, (it may 
be different, where it is an equity against 
an equity,) is not bound to aver in his bill, 
that these purchasers had notice of his title; 
and if so bound, then, whether he is not 
bound to prove at the hearing the fact of 
notice, unless it is distinctly admitted by 
the answers of the defendants. I think, that 
he is so bound in both respects. It appears 
to me, that the legal title is a sufficient pro- 
tection to the defendants, and that a court 
of equity cannot displace that title, in favour 
of a mere equitable title, tmless, assuming 
all tho facts stated in the bill to be true, 
these facts justify a decree in favour of the 
equitable title. Now, where the bill itself 
sets up a legal title in purchasers, an equity 
does not attach to the estate in their hands, 
unless they have notice of it. And, there- 
fore, notice must be averred in the bill; 
otherwise the plaintifE has no case. It is 
true, that upon a bill filed calling for a dis- 
covery of title from a purchaser of the legal 
■estate, as well as for relief, he may, if he 
pleases, interpose, as a bar to the discovery 
and relief, the plea, that he is a purchaser 
without notice at the time of his purchase, 
and payment of the pm*chase money. And 
in such a case his plea will be bad, without 
such an averment and denial of notice; and 
If notice is charged in the bill without a 
supplemental answer, also denying that no- 
tice as charged in support of his plea. But 
the reason is, that by the plea he sets up a 
positive bar to all further inquiry and aU 
discoveiy. If, instead of such plea, he choos- 
es to answer genei*ally and go to a hearing, 
he may well do so. And in such a case the 
parties stand exactly as they do in all other 
cases, that is to say, the plaintiff must prove 
all the allegations in his bill neeessai-y to 
establish his right to a decree, unless so far 
as they are admitted by the answer. If the 
answer omits to deny the notice charged in 
ihe bill, that is no admission of the notice. 



The plaintiff may object to the answa^ for 
insufficiency in this respect, as he may for 
insufficiency as to any other fact charged. 
But if he talies no exception, and the cause 
goes to a hearing upon the general replica- 
tion, it is a waiver of the exception, and 
the plaintiff must prove his case. If notice 
is essential to a decree, he must affirmatively 
establish it; for that is the whole foimdalion 
of equitable relief against the legal title. 
Some obscurity Is thrown over this subject 
by confounding cases, where a preliminary 
objection is taken by way of plea, or special 
answer, as a bar to all further discovei-y 
and relief; with cases where there is a full 
and general answer and hearing, upon the 
whole merits. This is not the place to go 
into a full vindication of this doctrine, though 
it appears to me supported by a close com- 
parison of the authorities, keeping in view 
the distinction alluded to.io 

In my view of the matter, therefore, it is 
incumbent on the plaintiff to e&tablish af- 
firmatively, that Wheeler had notice, before 
the court can take from Ms grantees the 
legal estate vested in them, even supposing 
notice to have been brought home to the 
latter at their respective purchases from him. 
I do not dwell on this last consideration, 
though there is much room for observation, 
because there is not sufficient proof to affect 
the original purchasers with notice, and 
therefore it is not necessary to consider, how 
the case would otherwise stand as to notice 
to the subpurchasers under them. It is also a 
circumstance not altogether to be passed 
over, that Magee being dead and his estate 
insolvent, and the defendants having made 
expensive improvements upon their estates, 
they can, in case of a decree against them- 
selves, have no remedy over upon their 
covenants of warranty against Magee, or, his 
representatives. If McNeil, instead of lying 
by for so great a length of time, had pressed 
for redress at an early period, they might 
have had an effectual remedy over. I laj' 
no sti-ess upon the releases which the defend- 
ants have procured from Binney, because 
they operate as a simple extinguishment of 
his claim against them under the moi*tgage 
to Carey, assigned to Amory, and by him 
to Binney. They do not purport to assign 
any title, or grant an interest in or under 
that mortgage to either of the releases; and 
therefore create no bar in the way of the 
plaintiff. 

Upon the whole, the conclusion to which 
my mind has arrived is, that there would be 
great difficulties in the way of relief for 
the plaintiff, if Magee were now before the 
court, as sole owner and defendant; that 

10 See Williams v. Williams, 1 Oh. Cas. 252; 
Harris v. Ingledew, 3 P. Wms. 91, 94; Eyre v. 
Dolphin, 2 Ball & B. 290, 302, 303; Jerrard v. 
Saunders, 2 Ves. Jr. 454, 458; Beames, Eq. PI. 
233, 245; Brace v. Duchess of Marlborough, 2 P. 
Wms. 491; .Tones v. Thomas, 3 P. Wms. 244, 
note F; Sugd. Vend. c. 18, pp. 701, 702; Hardy 
V. Reev-es, 5 Ves. 426; Coop. Eq. PI. 312. 
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the equity is far less strong against the 
purchasers under him; and that, under all 
the circumstances, my duty is to dismiss the 
hill; but it will be without costs to either 
party. Bill dismissed. 



MeNEIL (WALTON v.). See Case No. 17,- 
134. 

McNBIL, The AI/EXANDER. See Cases 
Nos. 1,988, 3,312a, and 13,186. 

MeNEIL, The J. G. See Case No. 7,317. 



Case No. 8,916. 

Ex parte McNEILL. 

[The case reported under above title in 15 
Int. Hev. Eec. 144, is the same as Case No. 
966.] 
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Case nSTo. 8,917. 

In re McNULTY. 

In re CLEMENT. 

[2 Lowell, 270.] i 

District Court, D. Massachusetts. Sept., 1873. 

Army and Navy — Enlistment ofMisok — By 
Whom Avoided. 

1. By the common law of Massachusetts, a 
minor has not the legal capacity to make a con- 
tract of enlistment in the marine corps. 

2. The only statute which authorizes such an 
enlistment is that of June 12, 1858 (11 Stat. 
318), which applies only to boys under eighteen 
years old, and requires the consent of their 
parents. 

3. A minor over eighteen and under twenty- 
one years of age cannot be lawfully enlisted in 
the marine corps, without the consent of his 
parents. 

[Cited in Re Chapman, 3T Fed. 330.] 

4. Such a contract may be avoided by the mi- 
nor himself, as well as by the parent, or the 
United States. 

[Cited in Re Wall, 8 Fed. 86; Re Balier, 23 
Fed. 31: Re Chapman, 37 Fed. 331. Dis- 
approved in Re Cosenow, Id. 670.] 

These two eases were alike in their facts, 
and were tried together. Two boys, eighteen 
years old, left their homes together, and en- 
listed in the marine corps, without the knowl- 
edge or consent of their parents. One of 
them had only a mother liying. It was al- 
leged that the boys were drunk; but the 
court did not examine that question. They 
told the enlisting oflacer that they were. of 
full age, and there was no reason to suppose 
that he doubted their statement. 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



G. W. Searle, for petitioners. 
E. P. Nettleton, Asst. Dist Atty., for re- 
spondent. 

LOWELL, Disti-ict Judge. Until the year 
1858 there was no statute expressly regulat- 
ing the age, size, citizenship, or other quali- 
fications for recruits in the marine corps. It 
was necessary to look to the law of the 
army, or to that of the navy, and the au- 
thorities were not, perhaps, entirely agreed 
which should be the guide. The importance 
of the decision, as far as minors were con- 
cerned, was this, that it was considered by 
many responsible authorities that boys might 
be enlisted in the navy, though they could not 
in the army, without the consent of their 
parents or guardians. Com. v. Gamble, 11 
Serg. & R. 93; U. S. v. Bainbridge [Case No. 
14,497]; U. S. v. Stewart [Id. 16,400]. It is 
not, however, unimportant to observe that 
U. S. V. Bainbridge, so often cited as a deci- 
sion of this point, does not decide it; be- 
cause the district judge agreed to the judg- 
ment on a wholly different groxmd, and upon 
this question expressed his dissent from the 
reasoning and conclusions of the presiding 
justice. Judge Davis' dissent had equal le- 
gal force with Mr. Justice Story's affirmation, 
though, being a mere statement of an opin- 
ion, without reasons, it may not be of equal 
persuasive power on the minds of others. So 
the case in Crabbe is not a decision, but 
notes collected by the- judge in preparation 
for a decision which became unnecessaiT. 
On the other side is the able and elaborate 
opinion of Shaw, C. J., giving the judgment 
of the supreme court of ilassachusetts, that 
a minor could not be lawfully enlisted in the 
navy without the consent of his guardian. 
Com. V. Downes, 24 Pick. 227. 

A few months after this last decision was 
made, congress took up the matter, and pass- 
ed the act of March 2, 1837 (5 Stat. 153), 
authorizing the enlistment of boys for the 
navy, between the ages of thirteen and 
eighteen, to serve until their majority, with 
the consent of their parents. This statute 
appears to dispose of the question. It was 
argued, indeed, in the cases now before me, 
that any one over eighteen years of age could 
be enlisted in the navy without consent, and 
that the marine corps follows the rules of 
the navy. But congress undoubtedly were 
informed that the main argument of those 
courts and judges who held the contract to 
be valid without consent was founded, al- 
most entirely, upon the fact that the statutes 
provided for the enlistment of boys, and 
were silent as to consent. When, therefore, 
the legislature defined the persons who 
should be considered boys, and required the 
consent of parents to their enlistment, it de- 
stroyed this argument, and left other minors 
to be considered as men; and thenceforward 
those who would maintain their power to 
contract for naval seiTice, without consent, 
must show tliat they have it by the common 
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law of the state wliere the contract Is made. 
Whaterer decisions there may he elsewhere, 
the supreme court of Massachusetts have al- 
ways maintained that such a contract is not 
one that a minor is capable of making. Kim- 
hall's Case, 9 Law Rep. 500; Com. v. Gush- 
ing, 11 Mass. 67; Com. v. Downes, 24 Pick. 
227. 

In this court, since the statute of 1837, the 
decisions have been similar- No opinion has 
been published; but Judge Sprague has dis- 
charged minoi-s from the naval service who 
were eighteen years old, and had enlisted 
without consent. Chapman's Case, 45 Dist. 
Ct Ree. p. 174.2 The statute of May 15, 
1872, requires the written consent of parents 
for the enlistment of minors in the military 
service. The act of June 12, 1858 (11 Stat. 
318), authorizes the enlistment of boys be- 
tween eleven and seventefen years old in the 
marine corps, with consent, to serve until 
they shall be twenty-one years old. 

Considering all these statutes, I think it 
may be taken as the will of congress, that 
minors shall not be enlisted in any branch 
of the service without the consent of their 
parents. Such has always been the rule in 
the army, excepting for a short time during 
war. In the navy, a difference of opinion in 
the courts was settled by congress in favor 
of the necessity for consent. In the marine 
coi*ps, the only statute which touches this 
subject requires consent. In my opinion, 
therefore, this contract is one not authorized 
by the common law, nor by any act of con- 
gress. And I have no doubt the rule is the 
same throughout the United States. It cer- 
tainly is so in this commonwealth. The col- 
onel commanding who holds these recruits, 
submitting the case to the judgment of the 
court upon the law, very frankly admitted 
that he could not, consistently with his or- 
ders, knowingly enlist minors without con- 
sent; which shows that the executive de- 
partment agrees with the courts in the con- 
struction I have put upon the law, or else 
that the government does not need or desire 
men between eighteen and twenty-one years 
old; and in either case these enlistments are 
voidable by the minors themselves, or by 
their parents, as well as by the government, 
who have been misled by a false statement. 
One of these boys has no father, and it has 
been held that a mother has noclaim to her 
son's services. Com. v. Murray, 4 Bin. 487. 
But the same court held that the mother is 
a parent, within the enlistment acts. Com. 
V. Callan, 6 Bin. 255. And this is the plain 
meaning of the acts. But that matter is un- 
important, as the minor himself desires to 
set aside this contract. Petition granted. 



(Case No. 8,919) MACOMBKK 
Case l«"o. 8,918. 

MACOMBBR v. CLARKE. 

[3 Cranch. G. G. 347.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Trial— PuoDOOTioN op Papbbs— Oeder of Court 
— Rbasosablb Notice. 

1. To enable a party to call upon the other 
party to produce papers at the trial, there must 
be an order of the court upon the party to pro- 
duce them; that order must he served a reason- 
able time before the time for producmg them; 
and there must be reasonable notice, also, of the 
motion for the order. 

[See Bank of U. S. v. Kurtz, Case No. 920.] 

2. When a juror is withdrawn on the motion 
of the plaintiff and consent of the defendant, 
who elects a continuance of the cause, he is 
not entitled to costs also. 

R. S. Coxe, for plaintiff, having given no- 
tice to the defendant to produce them, called 
for a certain letter and notice of demand and 
notice of protest. 

Mr. Moi-fit produced the defendant's affi- 
davit, that he had searched diligently for the 
letter and could not find it. He contended 
that the defendant was not bound to produce 
the notice, as there had been no order of the 
court to produce it, and no notice of a motion 
for such an order. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) said that there must be an order of 
the court for the production of the papers, 
which order must be served upon the party 
a reasonable time before the time for pro- 
ducing them; and that the party must have 
reasonable notice of the motibn for the order. 

On motion of Mr. Coxe, and with the assent 
of the defendant's counsel, a juror was with- 
drawn, and the cause continued; THE 
COURT said it must be without costs, as the 
defendant had elected a continuance. 



MACOMB (UNITED STATES v.). See Case 
No. 15,702. 

2 [No opnion on file in this case.] 
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Case ISTo. 8,919. 

MACOMBER et al. v. THOMPSON. 

[1 Sumn. 384.] 2 

Circuit Court, D. Massachusetts. May Term, 
1833. 

Maritime Liens— Share of Whamng Voyage- 
Offset — MiscosDUCT — Damages — Direct 
ASD Immediate. 

1. In a suit for wages, or for a share in a 
whaling voyage, if. the defence sets up miscon- 
duct, there must be a special allegation of the 
facts, with due certainty of time, place, and oth- 
er circumstances; otherwise the court will reject 
it. Loose allegations of general misconduct are 
insufficient. 

[Cited in The Cornelia Amsden. Case No. 3,- 
234; Holmes v. Oregon & C. Ry. Co., 5 Fed. 
76.] 

[See The Almatia, Case No. 254.] 

2. Damages can be recovered for the miscon- 
duct of a seaman, only when they are the direct 

1 [Reported by Hon. William Granch, Chief 
Judge.! 

2 [Reported by Charles Sumner, Esq.] 
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and immediate result of his acts or omissions, 
not -when they are remote and contingent; Causa 
proxima non remota speetatur. 

3. Under the cireimistances, one hundred dol- 
lars deducted from the share of the libellant in 
a whaling voyage, for gross misconduct, 

[4. Cited in The Crusader, Case No. 3,456, 
Joy T. Allen, Id. 7,552, Duryee t. Elkins, Id. 4,- 
197, and Kellum t. Emerson, Id. 7,669, to the 
point that suits may be maintained either at law 
or in admiralty for shares or proportions of 
earnings in fishing voyages, such shares being 
the measure of the amount of wages.] 

[5. Cited in Gurney v. Crockett, Case No. 5,- 
874, to the point that the admiralty will enter- 
tain suits for the compensation of maritime serv- 
ices not necessarily performed by mariners.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

Libel [by John M. Thompson against Ichabod 
Macomber and others] for the share of the 
libellant, as cooper on a whaling voyage to 
the Pacific Ocean and back to the United 
States. The answer admitted the service and 
share of the party; but asserted gross mis- 
behavior, as incurring a forfeiture. The de- 
cree of the district court was in favor of the 
libellant, from which an appeal was taken. 

B. & F. Bassett, for libellant. 
Simmons & Fletcher, for respondents. 

STORY, Circuit Justice. This is a libel for 
the share of the libellant, as cooper of the 
ship Maine, of the proceeds of a whaling 
voyage to the Pacific Ocean and back to the 
United. States, brought against the respond- 
ents, as owners of the ship. There is no con- 
troversy, that the service has been duly per- 
formed by the libellant for the voyage, and 
that he is entitled to the proceeds of his 
share of the earnings of the voyage, unless 
the matters of defence, set up in the answer, 
constitute a legal bar to the claim. The an- 
swer, in the first place, asserts, that the libel- 
lant "did not, and would not, though often 
thereto requested and ordered by the master 
and other lawful officers of the ship, obey 
the said master and officers having command 
and charge of the ship, but wholly neglected, 
and refused so to do; and disobeyed their 
lawful commands, and violated his contract 
and agreement, and became mutinous, and 
attempted to excite a mutiny on board said 
ship, while at sea at divers times." What- 
ever may be the sufficiency of such an alle- 
gation in a declaration at common law, 
founded on the shipping articles, as it has no 
specification of time, place, occasion, or other 
circumstances, it is far too loose and general 
in its texture to found any defensive allega- 
tion in proceedings in the admiralty. Every 
charge of such a nature is there expected to 
be propounded, or, as it is technically phrased, 
articulated, in distinct articles in the answer, 
with due certainty of time, place, and other 
circumstances, so that the court may dis- 
tinctly see, to what charges in particular the 
evidence applies. If, therefore, a preliminary 



exception had been taken to the admission 
of the charge, thus generally and loosely 
framed, I should not have doubted, that the 
charge ought to have been expunged from 
the answer. As it is, I am clearly of opinion, 
that it is wholly insufficient in point of law 
to be acted upon by this court; and there- 
fore, I should, if I did not deem it unsup- 
ported by the evidence, (as I certainly do,) 
deliver myself from all consideration of it. 
"Where a charge of general and hahitual mis- 
conduct is to be made out, it should be pro- 
pounded In exact terms for the purpose; 
where^ specific acts of misconduct are to be 
relied on, they should be specifically put in 
issue, with due certainty and exactness of 
statement. 

But the more important matter of defence, 
asserted by the answer, is, that on the return 
voj^age, to wit, on the 10th of February, 1832, 
while the ship lay at Stonington in Connecti- 
cut, where she had been waiting for the op- 
portunity of favorable winds and weather to 
return to her proper home port of destina- 
tion, (Fairhaven, in Massachusetts,) and 
when orders were given to prepare for going 
to sea, the libellant used abusive language 
to the second mate of the ship, and refused 
obedience to orders; and clenched and as- 
saulted the second mate; and told the chief 
mat^ he ought to be murdered; and assault- 
ed and abused the chief mate; and conduct- 
ed himself in so insolent and mutinous a 
manner, as to excite a mutinous spirit in 
many of the crew; so that the pilot on board 
refused to proceed to sea with the libellant 
on board; and it was in fact unsafe so to do; 
and that when the libellant had been secured, 
and before the pilot could get the ship out to 
sea, the wind changed, and the ship got upon 
dangerous rocks, and was greatly damaged; 
all of which damage was sustained in conse- 
quence of the very gross and mutinous mis- 
conduct of the libellant, and his disobedience 
of the lawful commands of the master and 
officers. The answer farther asserts, that the 
libellant was logged for the said ofiEence by 
an entry in the log-book; and that the master 
went on shore, and entered a protest against 
him; and was obliged to confine, and did 
confine him, and keep him confined until the 
ship was moored in Fairhaven, where he 
was committed to prisoil in due form for trial 
for his mutinous conduct; and he did not re- 
turn to the ship again. And it proceeds to 
allege, that the premises constitute a legal 
cause of forfeiture of the libellant's share of 
the proceeds; and that the damage sustained 
exceeds the value of that share. 

The charge thus set up in its actual pres- 
entation is certainly of a very high and ag- 
gravated nature. If it were completely borne 
out in its full extent by the evidence, it 
would call for the severe animadversion of 
the court. Some parts of the charge are, 
however, wholly unsuppoi-ted, not only in 
form, but in substance. Thus, the answer 
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would lead us to suppose, tliat the ship's go- 
ing on shore, and receiving an injury was 
the direct and immediate efEect of the mis- 
conduct of the libellanL Now, the fact is, 
that the misconduct of the libellant what- 
ever it was, tooli place early in the morning 
of the 10th of February, 1832, The master 
went on shore and made a protest, and after 
several hours* absence returned on board 
^gain; and the wind having then shifted, it 
became improper to put to sea; and the ship 
during the succeeding night, by the violence 
•of a storm, drifted her anchors and went 
.ashore. So that the injury in no sense, legal 
•or moral, resulted from the misconduct of the 
libellant, but was a mere maritime casualty. 
The damage, then, was not attributable at 
all to the libellant It was not a consequence 
of his misconduct, but remote and contingent. 
And he is not in any measure responsible for 
it; for the rule of law, as well as of com- 
mon sense, is, "Causa proxima, non remota, 
spectatur." 

As little foundaWon is there, in my judg- 
ment, for the charge, that there was real dan- 
ger to the ship in puttuig to sea with the 
libellant on board, from any mutiny of the 
crew. No such spirit was exhibited on their 
part, and no disobedience of orders ensued; 
.although, if some parts of the testimony are 
to be believed, the libellant endeavomred to 
provoke them to it And if the libellant's be- 
ing on board was dangerous to the safety of 
the ship, it was clearly the duty of the mas- 
ter to put him on shore, and not to hazard 
the voyage by retaining him, as he did, on 
board in irons. This act cannot, as I think, 
be fairly under the circumstances attributed 
to a mere desire to provide for the safety of 
the ship; for that might have been accom- 
plished by the more summary process of dis- 
missal; but to a desire to punish the libellant 
lor his misconduct That all the rest of the 
crew duly performed their duty at Stoning- 
-ton, and until the termination of the voyage, 
without any insubordination, is manifested 
Tjy the whole tenor of the evidence. 

The case, then, stands singly upon the as- 
serted misconduct of the libellant in disobe- 
dience of orders, in using insulting language, 
.and in assaulting and striking the chief and 
the second mate at the lime stated in. the 
answer. And my opinion is, upon a review 
of the whole evidence, that the charge is dis- 
tinctly In substance made out It is suffi- 
ciently apparent that the libellant and the 
•second mate entertained no very good will 
towards each other; and that tiie libellant 
was not slow to use his opportunities to ex- 
hibit it His conduct on the preceding even- 
ing was very gross and insulting, and utterly 
without excuse; though it did not amount to 
4Lny thing more than contumacy and abusive 
language. And, as far as the conduct of the 
second mate has appeared in evidence, it was 
certainly that of a civil and humane officer. 
The truth seems to be, that the libellant is 
.a man of quick passions and resentments, 
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and could ill brook the commands and au- 
thority of the second mate, who was a for- 
eigner by birth, (a Portuguese,) and towards 
whom he indulged a good deal of that con- 
tempt and pique, which is cert^nly an in- 
firmity, if not a disease, in the American 
nautical character. That, in the afEray on 
the morning of the 10th of February, the 
libellant was greatly to blame, if not whoUj* 
without excuse, is in my judgment clearly 
established by a decided preponderance of 
the evidence. I am aJso satisfied, that he 
struck both the first and second mate with- 
out any suitable justification. He was in a 
furious passion, and gave way the more read- 
ily to it, thinking that in the American wa- 
ters he could more freely exerdse his rights, 
according to his own boastful language, than 
he dared to do under the guns of a Portu- 
guese fort. It is high time he should learn, 
that the American laws protect no man ip 
insolence, disobedience of orders, mutinous 
conduct, or personal "attacks; and least of 
all, protect the crew of a ship in such con- 
duct towards their superior officers. The 
master was, therefore, fully justified in put- 
ting him in irons on this occasion by way of 
punishment, as well as of security- And I 
cannot but think, that the subsequent con- 
duct of the libellant during the passage to 
Fairhaven was such as aggravated the orig- 
inal offenca It»was not wholly without con- 
trition, but in a spirit of cool and determined 
bravado. If a different course of conduct 
had been pursued, there might have been 
much to mitigate the offence; for repentance 
and an offer to return to duty are of high 
value and import in the maritime law. As 
the case stands, I should ill administer the 
true principles of that law, if I did not say,, 
that the case called upon the court for an ex- 
emplary admonition, I do not think, that un- 
der aU the circumstances I should be justi- 
fied, for a single offence of this nature, in 
declaring a total forfeiture of the libellant's 
share of the proceeds. *But I shall direct a 
deduction to be made of one hundred dollars 
from the amount remaining due; and each 
party must bear his own costs in this court 
In other respects the decree of the district 
court is to be affirmed. 

It is proper to add, that the main evidence, 
by which my judgment has been influenced 
in this decision, was never brcfught before 
the district court; so that there is no reason 
to consider, that there would have been the 
slightest difference of opinion upon this case 
between my learned brother and myself, if 
we had been called to decide it upon a sim- 
ilar posture of the evidence. Decree accord- 
ingly. 
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Case No. 8,930. 

MACPHERSON et al. v. BLYTHESWOOD. 

[1 Phila. 546; 12 Leg. Int 58.] 

District Court, E. D. Pennsylvania. March 16, 
1855. 

Seamen's Wages — Deductions for Board and 
Transportation after Wreck — British Law. 

[Under the acts of parliament it is the duty 
of British consuls in foreign countries to find 
conveyance home for the sailors of a wrecked 
British Tessel; and where the master, without 
communicating with the consul, assumes his 
duties in this respect, the resulting expenses 
for board and transportation of the seamen 
cannot be deducted from their wages, which are 
to be estimated up to tlve day of the wreck.] 

[This was a libel by Maepherson and others 
against the British barque Blytheswood, J. 
F. Long, master, to recover seamen's wages.] 

R. P- Kane and B. Rush, for libellant 
B. Gerhard, for respondent. 

Before KANE, District Judge. 

This case was partially heard and was 
continued to hear an argument on the point 
"whether the expenses of boarding the men 
and transporting them to Philadelphia, after 
the wreck, formed a legal charge, to be de- 
ducted from their wag^?" 

THE COURT held, that under the acts of 
parliament, the responsibility is thrown upon 
her Britannic majesty's consul to find a 
■ conveyance for the seamen to their own 
country, upon receiving information of the 
wreck from the surviving officers of the ves- 
sel. In this case, no communication was 
made to the consul, and the master assumed 
the duties of the consulate. Although the 
consul might in his discretion, reimburse the 
captain, the expenses thus assumed and 
paid by that officer formed no legal charge 
against the wages due the men. These 
wages to be estimated up to the day of the 
wreck. Decree accordingly. 



Case KTo. 8,921. 
Mcpherson v. foster. 

[4 Wash. 0. C. 45.] i 

Circuit Court, E. D. Pennsylvania. April Term, 
1821. 

Execution Sales — Land— Erroneous Descrip- 
tion— Summart Relief — Call of Debd 
— Natceal Objects. 

1. A sale had been made by the marshal, un- 
der an erroneous description of the premises, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, imder the 
supervision of Richard Peters, Jr., Esq.] 



and was set aside. "The court, exercising un- 
der the long established practice of the state 
courts, as well as of this court, a kind of mixed 
jurisdiction, will afford a similar relief. If the 
case were complicated, and especially if there 
were contradictory evidence, the court might 
think it most proper to rerer the parties to a 
more formal trial of their rights, on the law or 
equity side of the court, as might be selected. 
But no such objections arise in this case to pre- 
vent the court from granting relief in a sum- 
mary way." 

2. There is no principle of land law more firm- 
ly settled in this, and probably most of the 
states, in respect to country lands, than this: 
that where the calls of a deed or other instru- 
ment are for natural, or well known artificial 
objects, both course and distance, when incon- 
sistent with such calls, must give way and be 
disregarded. This rule is founded upon the 
soundest reason and good sense, and is equally 
so in its application to town lots. 

[Cited in Riley v. Griffin, 16 Ga. 141.] 

At law. 

Mr. Binney, for the rule. 
Mr. Swing, against it. 

WASHINGTON, Circuit .Tustiee. This ease 
comes before the court upon a rule to show 
cause, why so much of the marshal's sale 
as regards a three story brick house and lot, 
in the borough of Carlisle, should not be set 
aside. The facts are, that under a fieri fa- 
cias, issued upon a judgment obtained by 
the plaintifiC against the defendant in this 
court, certain property was levied upon, 
amongst which was a house and lot, the sale 
of which has given rise to this rule. It is 
thus described in the schedule annexed to 
the execution, and referred to in the return; 
"levied on a three story brick house, and 
part of a lot of ground on Hanover street, in 
the borough of Carlisle, in the county of 
Cumberland, containing in breadth on the 
said Hanover sti'eet thirty feet, and extend- 
ing in length or depth two hundred and 
forty feet, to an alley adjoining the bank of 
Cax'lisle; and other property." The lot, thus 
described, was afterwards condemned by an 
inquisition; was ordered to be sold by a 
venditioni exponas; and was so advertised 
and sold in the city of Philadelphia, and the 
purchase money paid to the marshal. Kelk- 
er, the deputy marshal, who made the levy, 
deposes that, at the time he made it, the de- 
fendant gave him a verbal description of 
this property, which corresponded with that 
stated in the advertisement; that he told the 
defendant the sale would take place in Car- 
lisle, where it could be put up agreeably to 
any description which might then be fur- 
nished him; that he afterwards informed 
the defendant that tlie sale was advertised 
to be made in Philadelphia, of which the de- 
fendant said he had heard, and that he then 
objected to the description of the property, 
and to the place of sale, and either then, or 
at some other time before the sale, showed 
the witness a diagram of the property, as he 
wished it to be sold, by which the lot in 
question appears to run back from Hanover 
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street, one liundred feet, to a five foot alley 
adjoining tlie lot, on which is the hank of 
Carlisle. This witness further deposes, that 
at the sale, he put up this lot as running one 
hundred feet hack; to which some persons 
present objected. But he does not say 
whether the objection induced him to make 
any, or what alteration in that description. 
It further appears, that under the above ex- 
ecution, a lot and stone building ther,eon, 
called the tavern lot, adjoining the above, 
and belonging to the defendant, was levied 
upon; but it was not sold. It is fully proved 
by the depositions, and it is also shown by 
the diagram exhibited upon this trial, that 
if the lot in question, which was sold, were 
to be extended two hundred and forty feet 
in depth, it would take in about one hundred 
and nine feet of ground, and nearly the 
whole of a lai-ge stone stable, standing on it, 
which since the year 1795, has been annexed 
to, and held and enjoyed by the occupants 
of the tavern lot, the loss of which, and also 
of three alleys with which the tavern lot 
communicates, and which would be the con- 
sequence of so extending the lot sold, would 
greatly impair the value of the tavern lot. 
At the time of the levy and sale, the tavern 
lot and stable, as laid down in the diagi*am, 
were in the possession of Mr. Armor, as a 
tenant to the defendant, and had been so for 
more than three years preceding. Upon 
these facts, it is perfectly eleai", that the lot 
upon which the levy was made, extended 
back no farther than the five foot alley, ad- 
joining the bank of Carlisle; that that part 
of the lot, and no other, was condemned, ad- 
vertised, offered for sale, or sold. It is true, 
that the other part of .the description, in re- 
gai-d to the number of feet "back, cannot be 
answered by stopping at the above alley, 
and that there is consequently, an irrecon- 
cilable discrepance in the description. 

We are therefore of opinion, that if the 
case stood singly upon the levy, inquisition, 
venditioni exponas, advertisement, and pub- 
lie declaration of the deputy mai-shal at the 
time of the sale, the purchaser could claim, 
and at law could recover, of this lot, only so 
far back as to the five foot alley adjoining 
the bank lot. No more of the lot was, in 
fact, sold, or intended to be sold, even by the 
mai-shal. There has then, obviously, been a 
mistake in this transaction; which, unless it 
be coirected by the court, would operate to 
the injury of the defendant, or of the pur- 
chaser, on whichever of them it might be 
visited. The purchaser, in fact, bought only 
to the alley, and yet it is manifest that he 
supposed he was buying to the depth of two 
hundred and forty feet, so as to include the 
stable adjoining the tavern lot. The defend- 
ant, on the other hand, never intended so to 
arrange these lots as to rob the tavern lot 
of improvements and easements so essential 
to its value, for the purpose of adding them 
to the other lot, without increasing its value 



In an equal degree. A comrt of equity, hav- 
ing such a case laid before it, would not hesi- 
tate to relieve the parties, or either of them, 
against the consequences of such a mistake, 
by setting aside the sale, unless the pur- 
chaser was willing to retain the property ac- 
cording to the boundaries, as they should be 
legally understood, that is, to the five foot 
alley. The court, exercising in this case un- 
der a long established practice of the state 
courts, as well as of this court, a kind of 
mixed juiisdiction, will afford a similar re- 
lief. If the case were complicated, and 
especially if there were -contradictory evi- 
dence, the court might think it most proper 
to refer the parties to a more formal trial of 
their i-ights, on the law or equity side of the 
court, as might be selected. But no such ob- 
jections arise in this case to prevent the 
court from granting relief in the summary 
way. We do not think that the purchaser is 
entitled either to interest, or to the costs of 
this motion, as he is, in truth, more bene- 
fited than the defendant, by having the sale 
set aside. We shall, however, permit the 
marshal to amend his return and the inqui- 
sition; the defendant's counsel having con- 
sented that he may do so, so as to extend the 
lot in question to the five foot alley. Rule 
made absolute. 



Case "No. 8,9SS. 
Mcpherson v. gallagan et ai. 

[1 Hayw. & H. 394.] i 

Circuit Court, District of Columbia. Dec. '1, 
1849. 

Certiorari— Magistrate's Court— Issues Regu- 
LARLT Tried — Award bt Jdrt. 

On a motion to dismiss a certiorari it was held 
that the writ would not lie to a magistrate's 
court where it appears on the record of said 
court that the issues below had been regularly 
tried on a traverse tendered by the petitioner, 
and the restitution awarded on an inquisition 
held by a jury. 

Motion to dismiss certiorari and to award 
restitution. 

The petition of Daniel McPherson respect- 
fully showeth: 

That in the month of March, 1846, General 
John P. Van Ness, late of the city of Wash- 
ington, died seized of a large real estate 
situate in the said city, of which the north 
part of that lot of ground being on [Sev- 
enth] street, known and described on the 
ground plot of said city as lot numbered 1, 
in square 428, with the house thereon and 
appmtenances, formed a part. That in the 
summer of the year 1846, Governor Van 



1 [Reported by John A. Hayward, Esq., and 
Geo. 0. Hazleton, Esq.] 
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Xess, a brother of the said John P., and one 
of his heirs at law, who had enth*e control of 
his real estate aforesaid, put your petitioner 
into the peaceful and lawful possession of 
the said part of said lot and house thereon, 
with the appurtenances, which your petition- 
er has had and held from the summer afore- 
said hitherto, and still has and holds, as ten- 
ant of the said Governor Van Ness. That 
the heirs of General John P. Van Ness have 
not, nor has the said Governor Van Ne^, nor 
any person claiming under him, notified your 
petitioner that he or they or any of them 
wished to have again and repossess the prem- 
ises aforesaid, or any part thereof. That in 
the month of June, in the present year, a 
man calling himself Dant, and two other men, 
the said Dant professing to act as the agent 
of James and Thomas Gallagan, of the city of 
Washington, called at the premises aforesaid 
and there and then demanded of your peti-, 
tioner immediate possession of the same^ 
which your petitioner refused to give, where- 
upon the said Dant and his said comrades 
commenced to take the windows out of the 
said house aforesaid, and it was with great 
difficulty your petitioner prevented the said 
parties from taking forcible possession of the 
premises aforesaid. That the said Dant and 
his said companions have since been tried and 
committed in our criminal court of a riot for 
their breach of the peace and acts aforesaid. 
That the said James and Thomas Gallagan 
have caused your petitioner to be proceeded 
against before John Ti. Smith and Thomas 0. 
Donn, esquires, justices of the peace for 
Washington county, for a forcible entry and 
detainer. That the only acts charged and 
relied on as constituting the forcible entry 
and detainer complained of are your petition- 
er's refusal to surrender up the premises 
aforesaid to the said Dant, and your petition- 
er's resisting the said Dant and his associates 
in their said attempt to take forcible posses- 
sion of the same in the month of June afore- 
said. And your petitioner further shows, that 
in pursuance of a warrant issued by the said 
Justices a jury was summoned and appeared 
on the premises aforesaid on Friday the 11th 
inst., and then and there convicted your peti- 
tioner of a forcible entry and detainer. Your 
petitioner, advised by a counsel leai-ned in 
the law, and verily declares, and therefore 
charges that the said proceedings are unlaw- 
ful and oppressive, and a manifest violation 
of his rights as a citizen of the city of Wash- 
ington, and as the legal tenant of the prem- 
ises aforesaid. Your petitioner therefore 
prays your honors to gi-ant him the United 
States writ of certiorari to be directed to the 
said John L. Smith and Thomas 0. Donn, 
commanding them to return and certify to 
this honorable court the warrant aforesaid 
by them to the marshal of the District of Co- 
lumbia, and all proceedings had thereon as 
fully as the same now remains before them, 
and your petitioner will pray. 



Wm. F. Percell and G. L. Giberson, for the 
petitioner. 

The United States of America, District of Co- 
lumbia, to wit: 

To John L. Smith and Thomas G. Donn, Es- 
quires, Justices of the Peace in and for the 
County of AVashington, in the Disti'ict of 
Columbia, and Each of Them, Greeting: 
Whereas, a certain inquisition for a forcible 
entry and detainer was lately depending be- 
fore you or one of you in the name of James 
and Thomas Gallagan against Daniel Mc- 
Phei"son, late of said county, for a forcible, 
&c., which said inquisition, as it is said, is 
still depending before you or one of you, un- 
determined, and the circuit court here being 
willing, for certain reasons, to be certified of 
the said inquisition, therefore you and each 
of you are hereby- commanded, that the in- 
quisition aforesaid, together with all the pro- 
ceedings thereon, as fully and entirely with 
all things touching the same, as it now re- 
mains before you or some of you, by whatso- 
ever name the said James Gallagan and 
Thomas Gallagan, or either of them, may be 
called in the same, you or some of you certify 
to the said circuit court to be held at the city 
of Washington on the 3d Monday of October 
next, together with this writ, so that the said 
circuit court may be able to proceed thereon 
and do what shall appear to them of right 
ought to be done. Hereof fail not at your 
peril, and have you then and there this writ. 

Witness the Hon. W. W. Cranch, Chief 
Judge, the 14th day of August, 1848. 

The following is a summary of the proceed- 
ings had before the justices of the peace: 

Writ of Inquisition. 

District of Columbia, County of Washington, 
to wit: 

We, Thomas C. Donn and John L Smith, 
Justices of the Peace of said County and 
District aforesaid, to the Marshal thereof, 
Greeting: 

Whereas, complaints have been made before 
us that Daniel McPhei'son, of said district 
and county, did on the 22d day of June, 1848, 
with force and arms and with strong hands 
did unlawfully enter into and make forcible 
entry and detainer into the dwelling-house 
situate on 7th street, west side, between H 
and I streets, on the north quarter of lot 
numbered one (1) in square No. 428, whereof 
James Gallagan and Thomas Gallagan, trad- 
ing imder the firm name of J. Gallagan and 
Son, of said county, was then seized in his 
demesne as of fee, against the form of the 
statute in such case made and provided; 
therefore, in behalf of the United States, we 
do command you that you cause to come be- 
fore us, on Friday, the 11th day of August, 
1848, at 4 o'clock a. m., at the premises in 
said county, twenty-four sufiicient and indif- 
ferent persons, dwelling near and about the 
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said tenement so forcibly entered and detain- 
ed as aforesaid, to enquire upon their oaths, 
for the United States, of and concerning the 
said forcible entry and detainer so made as 
aforesaid, and have you then and there this 
writ with the jury as aforesaid. 

Given under our hands and seals this 12th 
day of August, 1848. 

T. C. Donn, J. P. (Seal.) 
J. L. Smith, J. P. (Seal.) 

Plea of the Defendant. 

United States vs. Daniel McPherson. 

Forcible Entry and Detainer, 

The defendant, by his counsel, Wm. F, Per- 
cell and G. L. Giberson, comes and denies 
and defends the alleged forcible entry and 
detainer or either, and upon this he puts him- 
self upon his country. 

Wm. F. Percell, Att'y. 
G. Xj. Giberson, Att'y. 
August 11th, 1848. 

A jury was thereupon summoned and the 
inquisition was held and the jury found for 
the United States. 

Upon which the defendant was required to 
appear before the justices, at the premises, 
on the 12th day of August, 1848, in the coun- 
ty, between the hours of three and four 
o'clock of the aforesaid day, to show cause, 
if any you can, why restitution of said tene- 
ment should be made to the said James and 
Thomas Gallagan. 

The jury being summoned by the marshal 
to appear as aforesaid and being impanelled 
and sworn to speak the truth of and upon the 
premises .before specified, do say upon theh: 
oaths that Daniel McPherson is guilty of the 
premises aforesaid in the inquisition above 
specified, as by the said inquisition is above 
found. Therefore it is considered by us, the 
justices aforesaid, that the said James and 
Thomas Gallagan have restitution of the 
premises aforesaid in as full and ample a man- 
ner as he had before the said disseizen by the 
said Daniel McPherson. And now here comes 
before us, the subscribers, «&c., the writ of 
certiorari, &e. 

Given under our hands and seals, this 14th 
day of August, 1848. 

J. L. Smith, J. P. (Seal.) 
T. 0. Donn, J. P. (Seal.) 

Cai-lisle & Ennis, for defendants. 

BY THE (X>URT. This cause having been 
heard and considered by the court on a mo- 
tion to dismiss the certiorari, and it appear- 
ing by the record that the matter of fact, to 
wit, the forcible entry and detainer had been 
regularly tried, upon a traverse tendered by 
the petitioner, before the service of the cer- 
tiorari, and restitution awarded but not ex- 
ecuted; it is now considered by the court 
that the certiorari be dismissed with costs, 
and the justices proceed in the premises as 



if the certiorari had not issued; and that the 
clerk of this court do certify the same to said 
justices. 



Mcpherson KKITTY v.). See Case No. 7,- 
860. 

MePHBRSON (TALBOT v.). See Case No. 
13,728. 

McPHERSON (UNITED STATES v.). See 
Cases Nos. 15,703 and 15,704. 

MePORTER, The. See Case No. 6,288, note. 



Case KTo. 8,9S3. 

McQUAIN V. MELINB. 

[4 Quart Law J. 28.] 

District Court, W. D. Virginia. Spring Term, 
1858. 

Tax TiTLES—EjECTiiEST — Evidence. 

1. Under the provisions of the Code of Vir- 
ginia, when a sale of land has been made by a 
sheriff for the non-payment of taxes, and a con- 
veyance has been made by the derk of the 
county court, and recorded, such title as was in 
file person assessed with the "taxes, at the be- 
ginning of the year for which the assessment 
was made, is vested in the purchaser, notwith- 
standing any irregularity in the proceedings, 
unless it appear on the face thereof. 

2. Though the party in whose name the land 
was assessed, after the assessment, and before 
thf- sale, died, and under a decree against his 
heirs, the land was sold before the conveyance 
was made by the clerk in pursuance of the sale 
for the non-payment of taxes, the sale for the 
taxes will prevail against the sale under the de- 
cree. 

3. The purchaser at the sale, for the non- 
payment of taxes, need not show the proceed- 
ings previous to the deed from the clerk to him, 
in order to recover on such title. The deed it- 
self, when regular, is prima facie evidence that 
the proceedings were regular, and that the title 
passed. 

4. The assessment of the land on the com- 
missioner's book with the taxes, for the non- 
payment of which it is sold, is not a circum- 
stance in relation to the sale, which is required 
to be recited in the deed from the clerk to the 
purchaser. 

5. If the assessment be such a circumstance, 
a recital that the land was returned delinquent 
for the non-payment of the taxes, necessarily 
kuplies such previous assessment, and is suffi- 
cient. 

At law. 

John S. Hoffman and Benjamin "Wilson, for 
plaintiff. 

William A. Harrison and Charles T. Harri- 
son, for defendant. 

BROCKENBROUGH. District Judge. This 
Is an action of ejectment, originally brought 
in the circuit court of Gilmer, by Hugh Me- 
Qwain against George Spurgeon, the tenant 
in possession, to recover a tract of 130 acres 
of land, situated in the county of Gilmer, on 
the Bear Fork of Cove creek. James P. Me- 
line, the lessor of the original defendant, and 
a citizen of the state of Ohio, appeared, and 
was made defendant in place of his lessee, in 
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pursuance of the provision of tlie Code of 
Virginia, p. 558, § 5. At tlie time of Ws appear- 
ance, the new defendant pleaded the general 
issue, and presented a petition to the state 
court, alleging that he was a citizen of the 
state of Ohio, and praying on that ground a 
removal of the cause to this court, in virtue 
of the act of congress in such case made and 
provided. The requirements of the act of 
congress having been complied with, the 
cause was regularly transferred to the docket 
of this court. 

The cause comes on now to be heard on a 
case agreed between the counsel for the par- 
ties respectively, the impoi-tant facts of which 
will here be stated. On the 30th of Novem- 
ber, 1838, a patent was issued from the land 
office of Virginia, granting the land in contro- 
versy, described as containing 130 acres, sit- 
uated in Lewis county, on Big Cove creek, 
and setting out the metes and bounds thereof, 
to one Cummins E. Jackson, in absolute fee 
simple. At a subsequent period, the legisla- 
ture of Virginia created the county of Gilmer, 
embracing that portion of the county of 
Lewis in which the land in controversy fi 
situated. The identity of the land granted 
to Jackson with that in controversy between 
the parties here, is a fact found by the spe- 
cial case agreed between them. 

The plaintiff claims under a tax title deed, 
made to him on the 20th day of August, 
1853, by C. B. Conrad, clerk of the county 
court of Gilmer, conveying the land in eon- 
trovei-sy to the plaintiff, as purchaser there- 
of, at a sale made by the sheriff of Gilmer, of 
said land, as delinquent for the non-payment 
of taxes due by C. E. Jackson, to the com- 
monwealth. The conveyance was made by 
the clerk in virtue of the sixteenth section of 
chapter 37, p. 203, of the Code of Virginia. 
The fact of the due election and qualification 
of the grantor as clerk of Gilmer, is estab- 
lished by the case agreed. The material re- 
citals in the deed are that it appeared from 
the papers in the clerk's office of Gilmer 
county, that the land in controversy, together 
with four other tracts conveyed by the same 
deeds, was included in a list of delinquent 
lands delivered by the auditor of public ac- 
counts, to the sheriff of Gilmer, to be sold by 
him, in the year 1850; that it was reported as 
being delinquent for the non-payment of 
taxes due thereon for the years 1845, '46, '47, 
'48 and '49; that the said list was copied three 
times, and that one copy was posted at the 
front door of the court-house, with a notice 
subjoined that the real estate thei'ein men- 
tioned, would be sold at September court, 
1850, of Gilmer, as appeared by a copy filed 
in the said clerk's office; that it also appeared 
by a list of the lauds reported as having been 
sold by said sheriff, in the months of Septem- 
ber and October, of the last mentioned years, 
and filed in the clerk's office, that the land in 
controversy, described as number 5, at the 
September term of the court, 3850, and on the 
23d day of that month, was sold for the 



amount of tax due thereon, being 76 cents, 
and that the plaintiff became the purchaser 
thereof for that sum; that the tract in con- 
troversy was returned delinquent in the 
name of Cummins E. Jackson, and that the 
purchase money, fees and commisssion, were 
paid by the plaintiff to the deputy sheriff 
who made the sale, as appeared by his re- 
ceipts in the hands of the plaintiff; that two 
years had elapsed since the sale, and the 
land had not been redeemed; that the whole 
tract was sold; that the plaintiff after the 
expiration of two years obtained from the 
surveyor of Gilmer a report of the tract so 
sold, which was presented to the county couit 
of Gilmer, at its August term, 1853, and no 
objection appearing to it, the court ordered it 
to be recorded, which was accordingly done. 
The land was conveyed by metes and bounds, 
conforming to those set out and described in 
the original patent from the commonwealth 
to Cummins E. Jackson, of November, 1838, 
before referred to. The deed was acknowl- 
edged by the gi-antor before a justice of the 
peace for Gilmer, and admitted to record on 
the day of its date. 

The defendant claims title to the land in 
controversy under a judicial sale made under a 
decree of the circuit court of Lewis county. 
On the 21st of June, 1848, certain creditors of 
C. E. Jackson filed their bill in chancery in 
the circuit gourt of Lewis county against him 
and others, seeking to subject his real estate 
to sale for the payment of his debts, he be- 
ing then a non-resident of the state of Vir- 
ginia. Pending the said cause C. E. Jackson 
died intestate, and the cause was revived 
against his heirs at law. On the 26th of 
March, 1853, the court pronounced a decree 
directing the real estate which had descend- 
ed to the heirs at law of the debtor, to be sold 
by certain commissioners named in the de- 
cree. The real estate embi-acing the land in 
conti'oversy liere, was sold by the commis- 
sioners on the 20th of August, 1853, Joseph 
H, Bis Debar became the purchaser of tho 
last mentioned tract at the price of $400.50, 
which sale was confirmed by the court by a 
decree rendered on the 27th of August, 1853; 
and by another decree rendered on the 6th of 
September, 1854, the commissionei-s were or- 
dered to execute a deed conveying said land 
to Debar when he should pay the purchase 
money. Cummins E. Jackson died in Cali- 
fornia in December, 1849. It is asceitained 
by the special case that the land in conti'o- 
versy was worth $400 at the time of the sale 
made by the sheriff of Gilmer, for the taxes. 
The purchaser at the judicial sale sold, or 
conti-acted to sell, the said land and make a 
deed of conveyance thereof, to the defendant ^ 
Meline, and the original defendant Spurgeon 
took possession of the land as tenant of the 
present defendant, Meline. 

The general question of vital interest re- 
sulting from the facts thus agreed is, was the 
deed of the 26th of August, 1853, from the 
clerk of Gilmer, effectual to convey the legal 
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title to the land in question, previously vested 
in a E. Jackson by the commonwealth's 
patent of November, 1838, to the plaintiff here 
or not? If that deed ^as valid and effectual 
for that purpose, then, although its execution 
was subsequent in point of time to the ren- 
dition of the decree of the circuit court of 
Lewis, directing a sale of said land to satisfy 
the claims of the creditors of the patentee 
Jackson, yet it operated by relation to vest 
in the grantee such estate as was vested in 
the party assessed with the taxes, on account 
whereof the sale was made at the commence- 
ment of the year for which the said taxes 
were assessed, notwithstanding any irregu- 
larity in the proceedings under which the 
said grantee claims title, unless such irregu- 
larity appears on the face of the proceedings. 
Code Va, p. 240, § 22. If, on the other hand, 
there be any irregularity apparent upon the 
face of the proceedings, such as the act con- 
templates, such irregularity vitiated the deed, 
and made it a simple nullity. Accordingly 
the whole stress of the able and elaborate 
argument of the counsel on each side has been 
directed to this point, the counsel for the 
plaintiff maintaining the validity of the deed, 
and the counsel for the defendant insisting 
with great earnestness that it was inopera- 
tive and void. It is much to be regretted that, 
sitting as a federal court, I am called to break 
the way in the exposition of a most impor- 
tant statute of the state, not heretofore ex- 
pounded by her own juducial tribunals; and 
my embarrassment is increased by the con- 
sideration that if I err in its interpretation, 
the error is one which cannot be reversed by 
writ of error from the supreme court of the 
United States, the amount in controversy not 
being sufficient to give jurisdiction to that 
tribunal. In construing the various sections 
of this statute which are pertinent to the 
question presented for solution, I am to place 
myself in the position of a state court called 
to expound them, and apply the same con- 
struction which that court would apply, as far 
as that can be ascertained by the light of rea- 
son and the analogies of the law; for it is a 
most wise and salutary provision of the judi- 
ciary act of 1789 [1 Stat 73], that the laws 
of the several states shall be rules of decision 
for the federal courts exercising jurisdiction 
within the territorial limits of such states 
respectively. Had these sections of the act 
of 1850 been expounded by the highest judi- 
cial tribunal of the state, that exposition would 
furnish an authoritative rule for the guid- 
ance of the judgment of this court, for it is 
well settled that the decision of the highest 
appellate court of a state, involving the eon- 
stmction of the statute law of the state, is the 
highest evidence of that law, and that the fed- 
eral courts of every degree, including the su- 
preme court of the United States, as well as all 
subordinate tribunals, are absolutely bound 
by such decision. But although the recent law 
in relation to the sale of lands delinquent for 
the non-payment of taxes due to the state. 



has not yet been expoimded by her own courts, 
the provisions of former laws on the same sub- 
ject, and very similar to the law now to be 
interpreted, have been fully expounded by the 
court of appeals in several recent cases, and 
I derived great aid in reaching a conclusion 
satisfactory to myself, from the light fur- 
nished by the luminous opinions of that court 
in the cases of Flanagan v. Grimmet, 10 
Grat. 421, and Hobbs v. Shumates, 11 Grat. 
516. 

It is insisted by the counsel for the defend- 
ant, that there is an irregularity on the face 
of the proceedings sufficient to vitiate the 
deed, under which the plaintiff claims. It is 
said there is no recital or averment in the 
deed that the land in question had ever been 
assessed at all. It is certainly true that there 
is no such averment in express terms. The 
statute requires that the deed of the clerk 
conveying land sold for the non-payment of 
taxes to the purchaser, shall set forth all the 
circumstances appearing in the clerk's office 
in relation to the sale. Another statute re- 
quires that the assessors of the lands of the 
commonwealth deposit in the clerk's office of 
their respective courts lists, showing the as- 
sessed value of all the lands in the county, 
and the law presumes, in the absence of 
direct proof, that the public duty thus en- 
joined has been properly and rightfully per- 
formed." There was, then, in the clerk's of- 
fice of Gilmer county, on the 20th day of Au- 
gust, 1853, record evidence that the land con- 
veyed by the clerk to the plaintiff had been 
regularly assessed, and the amount of tax 
with which it had been charged. Was the fact 
of such assessment, one of the circumstances 
appearing in the clerk's office in relation sale, 
the failure to set forth which vitiated the 
deed? If it was necessary to set it forth in 
the deed, has not this been substantially done 
in averring that the land in controversy was 
delinquent for the non-payment of taxes due 
thereon, and the amount of those taxes? I 
shall briefly address myself to each of these 
questions in the order stated. 

Does the omission to aver in express terms, 
in the deed, that the land sold as delinquent 
for the non-payment of taxes was duly as- 
sessed, vitiate the deed? There can be no 
question that the assessment of the land, as 
a matter of fact, lies at the foundation of the 
plaintiff's title, for if there was no assess- 
ment, no taxes were due, and if no taxes 
were due there could be no delinquency for 
their non-payment. A sale, therefore, and 
conveyance of land for non-payment of taxes 
without a previous assessment would be a 
simple nullity. But though there must neces- 
sarily be an assessment in aU such eases, it 
is one of those circumstances appearing in 
the clerk's office in relation to the sale, which 
it is indispensable to aver in the deed to give 
it validity. The case of Flanagan v. Brim- 
met is a strong authority in support of the 
negative of the question. This case required 
the court to construe the act of the 9th of 
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February, 1814, respecting tbe sale of lands 
delinquent for the non-payment of taxes. 
The act was passed to remedy evils growing 
out of past legislation, and tiie construction 
put upon the former laws on the same sub- 
ject by the court of appeals. Very stringent 
rules had been previously applied by the 
court against the purchaser of a tax title. 
"When the act of February, 1814" [Laws 
(Va.) 1813-14, p. 15], says tbe court, "was 
enacted, the legislature was fully aware of 
the construction which had uniformly been 
put on laws of this description. Few prin- 
ciples of law are more firmly established, 
and from their influence on the transactions 
of others, more widely known, than that 
where the validity of a deed depends upon 
an act in pais, the party claiming under it 
is bound to prove the performance of the 
act; that in the case of a naked power not 
coupled with an interest, the law requires 
that every prerequisite to the exercise of 
such power should precede it; that the claim- 
ant under a sale made to enforce a forfeiture 
must show that the law has been strictly 
complied with; that the recitals in a deed of 
an oflScer selling for taxes were not even 
prima facie evidence of the regularity of his 
proceedings, and that these facts must be 
proved by evidence aliunde." The court held 
that these rules were essentially modified by 
the act of 1814. That act required tbe sher- 
iff to advertise a sale of delinquent lands at 
the May, June and July terms of the court of 
his eoimty, and to publish the advertisement 
at least once every week for two months 
preceding the time of sale, in some newspaper 
published in the city of Richmond. It also 
directed him to execute a deed to the pur- 
chaser at such sale, reciting the circum- 
stances thei*eof, and setting forth particular- 
ly and truly the amount of the purchase 
money; and that after the time of redemp- 
tion allowed had elapsed, the regularity of 
the proceedings under which the purchaser 
at the sale claims title shall not be question- 
ed, unless such irregularity appears on the 
face of the proceedings. In the construction 
of this act it was held that by tlie circum- 
stances of tbe sale, which are recited in the 
deed, was not meant all the steps to be taken 
by the various officers which preceded the 
sale, but the circumstances attending the 
sale itself, viz: that the sale was made at 
the time and place prescribed for the sale of 
lands returned delinquent; if less than the 
whole lot or tract was sold, how much was 
sold; who was the purchaser, and the amount 
of the purchase money; and that it was not 
necessary that the deed should recite that 
the land had been advertised; that even if 
an insufficient advertisement was recited, it 
would not be an irregularity on the face of 
the proceedings which would avoid the deed, 
but any recital of that fact being unneces- 
sary, the recital of an insufficient advertise- 
ment was mere surplusage, not affecting the 
validity of the deed. The deed to the pur- 



chaser was held to be valid, though there 
was no express recital of the fact that the 
land had been assessed. The attention of 
the court does not seem to have been called 
to this omission, but it is not to be presumed 
that an omission fatal to the pretensions of 
the purchaser's claim would have escaped 
the vigilance of both bench and bar, in a case 
so elaborately discussed by each. The only 
reasonable deduction to be drawn from the 
case, touching the point under consideration, 
is, that the recital, in express terms, of the 
fact of assessment was not one of the cir- 
cumstances of the sale, required to be re- 
cited in the deed to tbe purchaser. Has the 
law of 1850 made any change in this respect? 
The language of the two acts are very sim- 
ilar, but not identical. By the act of 1814, 
the sheriff who conducted the sale was re- 
quired to execute the deed to the purchaser; 
by that of 1850, the clerk of the county is 
required to make it: by the former, it was 
contemplated that the sheriff should make 
the deed before the expiration of the two 
years allowed for the redemption of the 
land; by the latter the clerk is required to 
make the conveyance after the expiration of 
that time: by the former, it is required that 
the deed recite the circumstances of the sale, 
and set forth particularly and truly the 
amount of the purchase money; by the lat- 
ter, that the clerk's deed set fortb all the cir- 
cumstances apx)earing in the clerk's office in 
relation to the sale. The former act seems 
to have required a more minute recital than 
the latter, and this discrimination was not 
an arbitrary one. The sheriff was required 
by the former act to recite in his deed all 
the circumstances attending the sale, which, 
seems to have been reasonable as he was 
personally cognizant of those circumstances; 
but by the latter, the clerk is only required 
to recite those circumstances, in relation to 
the sale, appearing in the clerk's office. "We 
have seen from the case of Flanagan v. 
Grimmet, that the recital of the fact of as- 
sessment was not one of the circumstances 
of the sale required to be expressly recited 
in the sheriff's deed; and if not, I can con- 
ceive of no reason why it should be so deem- 
ed under the act of 1850, which was designed, 
to restrict rather than enlarge those recitals. 
The assessment, though the remote founda- 
tion of the purchaser's title, under either, 
cannot be affirmed to be a circumstance hav- 
ing immediate reference to the sale. It is 
an indispensable element of title in either 
case, but not a circumstance in relation to 
the sale itself, within the meaning of the 
act. But even if it were so, I apprehend 
that the fact that the land was regularly and 
duly assessed is substantially averred in the 
deed in this case. The recital that the land 
was delinquent for the non-payment of the 
taxes due upon it, not by reasonable intend- 
ments only, but by necessary implication, in- 
volves the averment that the land was as- 
sessed. The assessment of land by the prop- 
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er officers of the government is the only mode 
known to the law, by which the amount of 
tax chargeable on the lands, is fixed and de- 
termined. Until the assessment, the amount 
of tax due upon the lands is.altogether inde- 
terminate and uncertain, and no demand or 
levy for the tax, can lawfully be made, until 
the quantum of tax has been fixed and as- 
certained, in the mode prescribed by law. 
Lands may be assessed without a subsequent 
delinquency, because this may be prevented 
by the payment of the taxes, but the con- 
verse of the proposition is not true. There 
can be no delinquency without a previous as- 
sessment, and when it is affirmed, therefore, 
that lands become delinquent for the non- 
payment of taxes, it is affirmed, by necessary 
implication, that the lands had been pre- 
viously assessed. The silence of the court 
of appeals in the two cases of Flanagan v. 
Grimmet and Hobbs v. Shumates, above 
cited, as to the omission to recite expressly 
that the lands had been assessed, coupled 
with the decision in each case, that the deeds 
to the purchaser were valid to vest a good 
prima facie title in him, and such title, as 
at the time the land was returned delin- 
quent was vested in the person in whose 
name it was so returned, seems pregnant 
with the admission, that the delinquency 
necessarily presupposes a previous assess- 
ment. 

During my investigation of this case, I 
have felt a strong desire to sustain the title 
of the defendant, who appears to have acted 
in good faith, ajid to have paid full value for 
the land, rather than that of the plaintifC, 
who purchased it for a song. But it is the 
business of courts to declare and not to make 
the law, and as the plaintifE seems to have 
acquired his title, in accordance with the 
prescribed formalities of the law under 
which he acted, and as the court of appeals, 
in the two leading cases cited, have sustained 
the title of purchasers, in cases in which the 
recitals were much less special than in the 
case at bar, and in virtue of a statute not 
at all different in. principle from that which 
is to govern the present case, I am con- 
strained to say that judgment must be ren- 
dered for the plaintiff. 



McQueen (OUBRANEE v.). see Case No. 
3,488. 

McOUERRY (MILLER v.). See Case No. 9,- 
583. 



Case M^o. 8,934. 

Ex parte McQUILLON. 

[3 West. Law Month. 440; 9"Pittsb. Leg. J. 27.] 

District Court, S. D. New York. Aug. 5, 1861. 

Habeas Corpus to Military Oppioer— Refusai, 
TO Obey. 

[Where a military officer made return to a 
writ of habeas corpus that he declined to obey 
it at the present time, under orders from his 
superior, which were produced in court, held. 



that the court could take no further action in the 
matter, and would deny a motion to execute 
the writ Following Ex parte Merryman, Case 
No. 9,487.] 

[T?his was an application for a writ of 
habeas corpus to procure the release of Pur- 
cell McQuiUon, who was held in custody by 
the military authorities of the United States 
at Fort Lafayette, New York.] 

Before BETTS, District Judge. 

The judge asked if the matter of the habeas 
corpus of Purcell McQuiUon was ready. 

Mr. Edwards called for the return of tne 
writ, which was addressed to the commander 
of Fort Lafayette, and commanding him to 
have the body of McQuillan brought before 
this court A lieutenant handed Mr. Ed- 
wards the return. 

Mr. Edwards said the return was merely 
altered. It read: "Headquarter, Fort Ham- 
ilton, New York, July 29, 1861. I beg leave 
to decline obeying this writ at this time, by 
authority of Lieutenant General Winfield 
Scott. Martin Burke, Brevet Lieutenant 
Col. Commanding, Fort Lafayette, Nct^ 
York." 

Mr. Edwards objected to the sufficiency of 
the return, both as to date and substance. 

The judge said the court could not take 
cognizance of the sufficiency of the order of 
General Scott until it was before it. 

Mr, Woodford inquired if it was doubted 
that the return was made by the lieutenant 
colonel commanding at Fort Lafayette. 

Mr. Edwards replied in the negative, but 
he respectfully insisted that it was not a 
sufficient or proper return. 

The judge said it did not appear that such 
an order or interdiction upon the officer mak- 
ing the return, had been made. 

Mr. Edwards remarked, that if this was a 
matter against a civilian, he would ask an 
attachment to be issued. He would ask the 
judge, if he did not see fit to issue process 
against the officer, that the authority for his 
refusal to obey the writ be made a part of 
the return. This was merely the old return 
with three or four words added. The date 
was not as it should be, and the prisoner 
should be here. 

Mr. Woodford said the lieutenant present 
had with him the authority rmder which his 
superior acted, with instructions to present 
it to the court. IMr. Woodford did not ap- 
pear here to advise the form of the return. 
The military power in its wisdom had chosen 
to decline obeying this writ, and had fm:- 
nished instractions to its officers accordingly. 
This was a matter not within his discretion 
as the law officer of the government, and he 
could not advise the making of this author- 
ity a part of the return. 

Mr. Edwards took the order from the lieu- 
tenant and read it It was as follows: "To 
Colonel D. D. Tompkins, Quartermaster's 
Department, No. 6 State Siieet, N. Y. Head- 
quarters Army, Washington, July 24, 1861. 
Send orders immediately to commanding of- 
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fieer of Forts Hamilton and Lafayette to 
return to writ in case of Purcell McQuillan 
that he begs leave to decline obeying the 
writ at this time. (Signed:) Winfield BcQtt." 

A copy of the order sent by Colonel Tomp- 
kins, in pursuance of the above authority, 
was then read. 

arr, Edwards still claimed that the return 
and orders were insufficient, and' the prison- 
er should be brought here. 

The judge said the officer made return that 
he could not bring the person here, as he 
was resti'ained by orders from Gen. Scott. 
He took it that the military authorities de- 
clined to obey the writ as a matter of right, 
and the civil power was not sufficient to en- 
force it The court would not at this time 
grant any order to have the body brought 
here, 

Jlr. Edwards then argued that the return 
was insufficient in not showing the authority 
for suspending the writ of babeas corpus. 

After argument, BBTTS, District Judge, 
remarked that the question involved was a 
very grave one, and was similar in all re- 
spects to the case recently before Chief Jus- 
tice Taney, in Baltimore [Ex parte 'Metry- 
man, Case No. 9,487]. The questions raised 
in that case had never been solved. He 
would, however, follow out that case, but 
would e35)ress no opinion whatever, as it 
would be indecorous on his part to oppose 
the chief justice. He would therefore de- 
cline taking any action on the writ at all. 
The constitutional law must be upheld, and 
he would not cavil at the manner in which 
it was done. The public mind would settle 
itself into the conviction to let the matter 
rest as it is, without throwing^ open the ha- 
beas corpus to be used by every one during 
the progress of the war. The writ had been 
served, and the commanding officer had de- 
clined to produce the person by the author- 
ity of his superior officer, who claimed that 
the writ was not operative against him. The 
court could therefore not take any action 
in the matter, and would not direct the mar- 
shall to execute the writ. An order could 
be entered on the minutes stating that a 
motion had been made to execute the writ, 
which was denied. 



Case No. 8,925. 

McQUIRK et al. v. The PENELOPE. 

[2 Pet. Adm. 276.] i 

District Court, D. Pennsylvania 1806. 

Seamen's Wages— Ships Lost by Captuke— 
Insurance Paid. 

1. Wages, otherwise lost, were claimed be- 
cause the merchant had received insurance on 
the freight, and retused. 

[See Adams v. The Sophia, Case No. 65.] 

2. Wages cannot be insured. 

[Cited in Joy v. Allen, Case No. 7,552.] 

3. Seamen contract, with full knowledge of 
the course and nature of our trade. 

1 [Reported by Richard Peters, Jr., Esq.] 



4. Freight paid by captors, wages decreed, re- 
fused, if file loss is paid by the msurers. 

A claim for wages for the voyage was in- 
stituted against a merchant, whose ship had 
been carried in by a belligerent, adjudicated, 
and ship and cargo condemned in the court 
of the captor. A point was made, that the 
owners had received insui-ance on the freight, 
and thereby the fund for paying wages was 
restored. 

BY THE COURT. This point has often 
been made and over-ruled, and must be at 
rest, in this court. I have constantly held, 
that the insurers have all benefits accruing 
to the owner; and are not answerable to 
mariners, nor is the owner, in such cases. 
The fund for paymg wages was lost to the 
owner by the condemnation, as much as if 
no insurance had been made. Seamen can- 
not, it is held, dh-ectly, insure wages; and if 
so, it ought not to be done circuitously, 
through the owner, who would in that case, 
lose so much of the insurance, for which he, 
and not the mariners, paid a premium. If, 
indeed, a ship be forfeited by the miscon- 
duct of the owner, and the seamen are not 
amenable to consequences, this may be shewn 
against the owner, whether he is insured or 
not. The eonti'act for insurance is between 
the owner and underwriters; and the sea- 
men are third persons, neither parties or 
privies to the agreement. If the freight be 
lost, the claims of mariners cannot be aided 
by the precaution of the merchant, who for 
compensation, procures others to bear his 
risks. Seamen generally know, as well as 
merchants, the nature of our commerce; and 
enter into eonti-acts, under its circumstances. 
Freight being lost, is the ground of recovery 
against under wi-iters; but it is the reverse, 
as between owners and seamen. Capture, 
as much as wreck, extinguishes the fund, if 
the loss be total; and there is no difference 
between the effects of loss, in the one case or 
the •ther. In some instances, where the 
goods were condemned, and the freight paid 
by the captors, 2 I have allowed wages to the 
seamen, but never where losses have been 
paid by tmderwriters. I consider the cases to 
stand on very different gi-ounds. The freight 
is saved by treaty or the laws of nations, in 
the ease of payment by captors, and there is 
no difference, quoad hoc, whether the ship 
had earned it, by arrival at her port, or the 
amount paid in this way; but in the latter 
case, the freight must be actually lost to the 
owner, to induce a payment by the undei*- 
writers, not of the freight, but (for a rewai"d 
previously given) an equivalent, or compensa- 
tion, for its loss. 

2 The ancient laws forfeited the ship carrying 
contraband; but modern practice is to let the 
ship go free, unless the contraband articles also 
belong to the owner of the ship, or he is fraud- 
ulently concerned in the transaction. The freight 
is always forfeited on contraband. On enemy's 
goods it is paid to the neuti'al owner. 3 Rob. 
Prae. (Phila. Ed.) 182, 183. 
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McRAB (HUGH v.). See Case No. 6,840. 

jMcRAE, The MARY. See Case No. 9,221. 

SIcRBA (MARSTIN v.). See Case No. 9,141. 

MeRBA (PRIME v.). See Cases Nos. 11,422 
and 11.423. 

McROBERTS (IRWIN v.). See Case No. 7,- 
OSo. 

McSAUL (MILWARD v.). See Case No. 9,- 
624. 

McSHANE (UNION PAC- R. CO. v.). See 
Cases Nos. 14,381 and 14,382. 



Case Wo. 8,926. 

McSHBRRY v. QUEEN et al. 

[2 Cranch, O. C. 406.] * . 

Circuit Court, District of Columbia. April 
Term, 1823. 

Judgment— SoPEKSEDEAS—ExEOUTios — Improper 
Recital. 
The court will, on motion, quash an execution 
upon a supersedeas judprnent and also the su- 
persedeas judgment itself, if it does not truly 
recite the original judgment. 
[Cited in Chesapeake & O. Canal Co. v. Bar- 
croft, Case No. 2,044.] 

[This was a suit by Dennis McSben-y 
against R. T. Queen, Charles J. Queen, and 
James King & Co.] 

Mr. Wallaeh, for defendants, moved the 
court to quash an execution, issued upon su- 
I>ersedeas; and also the supersedeas itself, 
because it did not 'truly recite the original 
judgment The original judgment was for 
$200 damages, to be released on the payment 
of $100 with intei-est from the 13th of April, 
1820. A payment of $50 is noted on the dock- 
et The supersedeas stated the debt to be 
$50, taking no notice of the damages to be 
released on the payment of a smaller sum. 

THE COURT (THRUSTON, Circuit Judge, 
absent) quashed the execution and superse- 
deas, because the original judgment was not 
truly recited in the supersedeas judgment, 
and because a judgment against James King 
& Co. was too uncertain. 



Case Wo. 8,927. 

MeSORDAY v. liUDLOW. 

[2 Paine, 600.] i 

Circuit Court, Second Circuit.2 

Real Property — Aqreemext to Sell — Price 
Paid— Equitable Title — Judgment 
Creditor — Injunction. 
[This was a bill in equity by James Mc- 
Sorlay v. Thomas W. Ludlow.] 
This case diffiei's from the others^ only in 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Date not given. 2 Paine includes cases de- 
rided from 1827- to 1840.] 

3 [The cases here referred to are Lane v. 
Ludlow, and others heard at the same time. 
Case No. 8,052,] 



this respect; that the purchaser, instead of 
giving a bond and mortgage to secure the 
purchase-money, actually paid the same to 
Mr. Bayard on receiving the deed, and after 
the judgment obtained against Bayard, 
which brings the case precisely within that 
of Hampson v. Edelen, 2 Har. & J. 64, and 
which rests on the same principles that gov- 
erned the decision in the case of Finch v. 
Earl of Winchelsea, 1 P. Wms. 278. 

Tne injunction in this case must be made 
perpetual, without requiring the complain- 
ant to make any further payment for the 
land purchased by and conveyed to him. 

Before THOMPSON, Circuit Justica 



McSORLY V.' LUDLOW. See Case No. 8,- 
052. 

McSPEDAN (JUNEAU BANK v.). See Case 
No. 7,582. 



Case Wo. 8,928. 

MACUBBIN V. LOVELL. 

[1 'Cranch, C. C. 184.] i 

Circuit Court, District of Columbia. Julv 
Term, 1804. 

Evidence— CoMPAKisoN op Handwriting. 
Comparison of handwriting is not evidence. 

Mr. Peacock, for plaintiff, having proved 
that on a note filed in another case the plain- 
tiff had confessed judgment, prayed the couri; 
to suffer the jury to compare a receipt pur- 
porting to be signed by the plaintiff with the 
said note and from thence to infer that the 
signature was in his handwriting. 

Refused. KILTY, Chief Judge, absent 
See Peake, Ev, 68-70, s. p. Wattei-stone v. 
Cook [unreported], at the same term. 



Case Wo. 8,929. 

MACUMBER v. ST. LOUIS LIFE INS. CO. 

[6 Ins. Law J. 591.] 

Circuit Court, D. Nebraska. May Term, 1877- 

Life Insurance — Expiratiox — Renewal Pre- 
mium—Subsequent Tender. 

[The renewal premium on a life insurance poli- 
cy was due on or before noon Sept. 1st On 
Aug. 31st the agent of the insurance company 
in a personal interview desired the assured to 
make payment. The assured replied that he 
was unable to do so, but was about to start for 
St Louis in order to borrow money from his 
brother, and in case he was successful he would 
upon his return pay the premium. The agent 
notified him that in that case his insurance would 
expire the next day. On the 2d of September at 
about 2 p. m. the assured was killed in a rail- 
way accident while on his way to St. Louis. 
At about 4 p, m, of the same day the amount of 



1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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the premium was tendered lay the friends of the 
assured. Sdd, that the insurance company was 
not liable on. the policy.] 

The case is upon a policy of life insurance 
in the sum of $2,500 executed by defendant, 
dated September 1st, 1874, upon life of Ed- 
win Macumber, to plaintifC, [Lydia O. Ma- 
cumber,] pursuant to application made by 
Edwin M., August 27th, 1874. Copy of poli- 
cy is set out in the answer, and copy of ap- 
plication filed with the stipulation in the 
case. 

The first premium, $54.63 was paid, and 
policy deliyered September 9th, 1874. The 
second premium, by the terms of the policy, 
was due September 1, 1875, at noon, and was 
not paid before that time, nor yet tendered, 
until after Macumber's death, which oc- 
curred in consequence of a railway accident 
about 2 o'clock in the afternoon, September 
2d, and tender was made about 4 o'clock in 
the afternoon of that day by friends of the 
plaintiff. It was in the policy, "agreed that 
if the assured shall fail to pay any premi- 
um due and payable after the date thereof, 
on or before the time and day above men- 
tioned, (12 noon, September 1st in each 
year,) or fail to pay at maturity any note or 
draft taken in payment of any premium, then 
and in every such case this policy shall cease 
and determine, and said company shall not 
be liable for any sum whatever, on account 
of said policy." The policy also provided as 
follows: "Provided always, and it is hereby 
declared, * * * * nothing in this contract 
shall be construed to bind the said company 
by any declaration, admission, or assertion 
of its agent made before, during, or subse- 
quent to the execution of this policy, or by 
any custom of said company or its agents, 
or by the act of said agent in receiving any 
payment after the same shall have become 
due and payable, it being hereby expressly 
understood that no agent of said company 
is authoiized to make, alter, or discharge any 
contract of said company, or waive any for- 
feiture thereunder." The policy was not ac- 
tually executed by the company in St. Louis, 
Mo., until the 2d or 3d day of September, 
1874, and it was not received by the agent 
at Lincoln, Neb., where the assured resided, 
until several days afterward, and was not 
delivered to the assured until Sept 9, 1874. 
The policy contained the provision that it 
"shall not take effect or become binding on 
the company until the first annual premium 
shall have been paid, to Henry Gerner, agent, 
evidenced by his receipt below." The first 
annual premium was paid Sept. 9, partly in 
cash and pai-tly by a 30 day note, payable to 
Gerner personally, which was afterward 
paid. Renewal receipts were transmitted 
from the company's office at St. Louis to 
Gerner, the local agent of the defendant for 
the state of Nebraska, to be valid only when 
countersigned by the said agent, and deliver- 



ed on the payment of the anniial premium 
for the ensuing year. As between the com- 
pany and the agent, the instructions of the 
letter were not to deliver the renewal re- 
ceipts until actual payment in money to the 
agent of the premium, on or before the day 
named in the policy;— if not paid by the day 
named, the agent could accept payment after 
the day, within six days, upon the certificate 
of the company's medical examiner of the 
continued good health of the assured. The 
agent, if the assured was considered good, 
frequently delivered the renewal receipts and 
trusted the assured for the amount for 30 
days or less, on taking his note or time check 
for the amount, and charging himself with 
the amount. The company did not know 
this, but did know that he held renewal re- 
ceipts for collection after the day named in 
the policy, and that the agent afterward re- 
ported these as collected and forwarded the 
amount, and this was received by the com- 
pany without objection and without requir- 
ing any certificate of the medical examiner 
of the company as to the continued good 
health of the assured. 

The above relates to the general course 
of the defendant's business at Lincoln, where 
the policy in suit was issued, and where the 
assured and local agent of the company re- 
sided. In respect to the renewal receipt for 
the policy in suit, the facts are these: It was 
transmitted by the company to the local 
agent, Gerner, at Lincoln, early in August, 
1875. The agent notified the assured, by let- 
ter, that it had ai-rived, and that the amount 
was payable Sept. 1, 1875, at noon; and on 
the last day of August, 1875, an interview 
was had between the agent and the assured, 
and the agent desired the assured to make 
payment. The assured replied that he was 
then unable to make payment; that he was 
about to start to St. Louis to borrow some 
money of his brother, and if he succeeded 
he would pay the premium on his return. 
The agent notified him that in that case he 
would be uninsured after Sept. 1, and until 
the premium w^as paid, and offered to coun- 
tersign and deliver the renewal receipt to the 
assured if he would pay part of the premium 
and give a due-bill to the agent for the bal- 
ance, payable in 30 days, which proposition 
the assured declined to accept, and the re- 
newal receipt was not countersigned or de- 
livered. The assured intended to keep his 
policy good, and to make payment within 30 
days if he should be able. On the 2d day of 
Sept., 1875, the assured, when en route to 
St. Louis to see his brother and obtain money 
from him, was killed by an accident to the 
railway ti-ain on which he was traveling, 

DILLON, Circuit Judge. Upon the forego- 
ing facts, I find, as a conclusion of law, that 
the plaintiff is not entitled to recover, and 
that the defendant is entitled to judgment. 
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Case Wo. 8,930. 

McVAUGHTER v. CASSILT. 

[4 McLean, 351.] i 

Circuit Court, D. Indiana. Slay Term, 1848. 

Removal of Causes— Petition — TJsoERTAisTr — 
"Circuit ok Distkict Couht." 

A petition to remove a case from a state court 
to the circuit or district court of tlie United 
States, which was granted, creates no uncertain- 
ty, as the removal can ocly be to the drcuit court. 

At law. 

Mr. Sullivan, for plaintiff. 
^Mr. Marshal, for defendant. 

OPINION OP THE COURT. This case 
is brought from the state court, under the 
act of congress IS Stat 234], by the de- 
fendant. A motion is now made to dismiss 
the case, on the ground that the order for 
the removal was in the alternative, either 
to the district or circuit court. The petition 
to remove the cause to the next circuit or 
district court of the United States in In- 
diana was granted by the state court. The 
district court has no jurisdiction in such 
a ease, consequently it is void; the order for 
tlie removal was irregular. There is some 
irregularity in the application, and in the 
•order of the state court, but as there can be 
no uncertainty or surprise by the other party, 
the motion is overruled. As the district 
■court has no jurisdiction,' the removal could 
•only be to the circuit court. 



Case No. 8,931. 

MeVEIGH v. MESSERSMITH. 

[5 Craneh, O. C. 316.] 2 

Circuit Court, District of Columbia. Oct. 
Term, 1837. 

:Sale — Advektisesieut — Subsequent Examina- 
tion — Caveat Ejiptob. 

If a lot of bacon be advertised in the Gazette, 
"by the vendor, as "prime," and the vendee ex- 
amine it, and afterwards agree to purchase it, 
■and it proves to have been unsound, he cannot 
recover damages upon the warranty, ahiough 
"he should have paid a sound price for it. 

Case, on warranty of a lot of bacon. 

The plaintiff [William N. McTeigh] offered 
in evidence a printed advertisement in the 
Alexandria Gazette, of a lot of "prime ba- 
•con," to be sold by the defendant [Samuel 
Messei-smith] and that he paid for it the full 
price of sound bacon. The defendant of- 
fered evidence to prove that the plaintiff 
came to the warehouse of the defendant, 
-and looked at 'the bacon as it hung, and, 
-after examining it as much as he thought 
proper, agreed to take it. It was sent to his 
"wai-ehouse, and about a week afterwards he 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Reported by Hon. William Craneh, Chief 
■Judge.] 



gave his note for the amount upon which 
the defendant recovered judgment at law. 
The bacon was unsound at the time of sale. 

Mr. Semmes, for defendant, prayed the 
court to instruct the jury, in effect, that if 
there was no other warranty than that con-- 
tained in the advertisement, and no fraud, 
and the plaintiff inspected liie bacon before 
he purchased it, he cannot recover in this 
action. Calhoun v. Vecchio [Case No. 2,310]. 

Mr. Taylor, for plaintiff, prayed the court 
to add to the instruction, the following: 
"That if they should believe, from the evi- 
dence, that the plaintiff did not fully exam- 
ine the bacon, and did not mean to rely on 
his examination, but to rely on the warranty 
in the advertisement, he did not waive the 
warranty." Starkie, Ev. pt 4. p. 1660; 
Bridge v. Wain, 1 Starkie, 504; Yates v. 
Pym, 6 Taunt 446. 

Mr. Semmes, in reply. A representation 
of goods is no warranty. Caveat emptor. 
Seixas y. Woods, 2 N. Y. Term R. [2 Caines] 
55; Chandelor v. Lopus (Case of Bezar 
Stone) Cro. Jac. 4; Jackson v. Wetherill, 7 
Serg. & R. 480. 

THE COURT (CRANCH, Chief Judge, 
contra,) gave the instruction asked by Mr. 
Semmes, and refused that asked by Mr. Tay- 
lor. 

CRANCH, Chief Judge, was of opinion 
that it ought to be left to the jury to say 
what was the extent and object of the plain- 
tiff's examination of the bacon, and whether 
he meant to rely upon that examination or 
upon the wan-anty. 

Verdict for defendant. 

Motion for new trial overruled. 

CRANCH, Chief Judge, contra. 



Case Wo. 8,931a. 

McVEIGHT et al. v. McKNIGHT. 

[2 Hayw. & H. 208.] 1 

Circuit Court, District of Columbia. June 25, 
1856. 

To SATispr Executions. 

The husband of the defendant was insolvent 
and largely indebted to sundry judgment cred- 
itors, who sued out attachments against him 
and levied them upon the defendant's share in 
the sale of certain real estate left by her father, 
and now in the hands of commissioners appoint- 
ed by the court to make partition. As the pro- 
ceeds of the sale were never in the actual posses- 
sion of the husband, it was held that the at- 
taching creditors acquired no right to the pro- 
ceeds of the sale. 

Anthony Preston died intestate, leaving a 
large real estate in this city. His widow 
and heirs applied to the circuit court for the 
appointment of commissioners to make parti- 
tion of it, which application was granted. 
On examining the various parcels of land 
the commissioners reported that they were so 
situated that they could not be equally di- 



1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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vided. The court thereupon, at the request 
of the petitioners, directed the lands to he 
sold, and the proceeds to be divided and 
paid to the widow and heirs. The sale was 
accordingly made, and the shares duly paid 
over, except that of the defendant, Mrs. Ann 
E. McKnight, who was a daughter of Pres- 
ton. Her husband [James ]M. McKnight] 
was insolvent and largely indebted to sun- 
dry judgment creditors, who sued out at- 
tachments thereon against him, and levied 
them upon Mrs. McKnight's share, consist- 
ing of money and bonds, while in the hands 
of the commissioners. The creditors [Wil- 
liam McVeight and others,] contended that 
the sale and confirmation thereof by the court 
converted her share into personal property, 
and that as such, it belonged to her husband 
and became liable to be attached for his 
debts. In behalf of Mrs. McKnight it was 
insisted that her share of the proceeds of 
her real estate continued hers until it came 
into the actual possession of her husband, or 
until he had exercised a legal control over it. 
A motion was made in her behalf to quash 
the attachments. During the pendency of 
this motion Mr. McKnight died, his wife and 
two children surviving him. 

The cases were elaborately argued on both 
sides by- 
Bradley, Davidge & Chilton, for plamtifCs. 
B. H. Gillet and J. M. Carlisle, for defend- 
ants. 

After fuU consideration THE COURT held: 
That the attaching creditors acquired no 
right to Mrs. McKnight's share in the pro- 
ceeds of said sale, and thereupon quashed 
the attachments. 



Case No. 8,93S. 

In re McVEY. 

[2 N. B. R. 257 (Quarto, 85); 1 Chi. Leg. News, 
103.] 1 

District Court, N. D. Mississippi. 1868. 

B\SKRUPTCT — Opposition to Discharge — Se- 
cured Creditor— Proper Time— 
AocoRDiSG TO Rule. 
A creditor as assignee of a note of the bank- 
rupt secured by a deed of trust on land, cannot 
come in and oppose discharge of the bankrupt 
unless he shall have entered his opposition and 
filed his specifications within the proper time 
and according to rule. 
[Cited in Re Frizelle, Case No, 5,132; In 
re Boynton, 10 Fed. 279.] 

[In the matter of a creditor of W. C. Mc- 
Vey, in his opposition to the bankrupt's dis- 
charge.] 

HILL, District Judge. The question now 
presented to the court in this cause arises 
upon the following facts referred to the court 
upon the application of W. H. Miller, a credit- 

1 [Reprinted from 2 N. B. R. 257 (Quarto, 
85), by permission. 1 Chi. Leg. News, 103, con- 
tains only a partial report.] 
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or of said bankrupt, by his attorneys, Orr & 
Matthews, and said bankrupt, by his attor- 
ney, Fred. Bell. Said Miller, as assignee of 
said Dean, has proved a debt due by note 
payable in gold for a balance of three hun- 
dred and twenty-four dollars and seventy- 
nine cents, on the 12th March, 1868, the time 
when said debt was proved. That a deed of 
trust was executed by said bankrupt on the 
loth November, 1866, conveying a tract of 
land, situated hi Oktibbeha county, to James 
Kennedy, as trustee, to secure said note, 
which trust deed was filed in the clerk's 
office of the probate court of said county, on 
the 24th day of August, 1867. That said 
bankrupt filed his petition, praying to be de- 
clared a bankrupt on the day of , 

186 , and was so declared on the day 

of , 186 , and afterwards, within the 

proper time, filed his petition praying for a 
discharge from his debts; that due notice was 
given to the creditors, and especially to said 
W. H. Miller, to appear before the Hon. J. 
W. Field, register, at his office in Columbus, 
on the 3d day of August, 1868, to show cause, 
if any, why said discharge should not be 
granted. That some months since said Orr 
& Matthews requested the register to enter 
their names as attorneys for said Miller, to 
oppose such discharge when application 
should be made. That on the 2Sth of Au- 
gust, 1868, said attorneys, as such counsel, 
filed in writing with said register, objections 
to said discharge, specifymg the following 
reasons: (1) That said bankrupt had exe- 
cuted said deed in trust, and had not reported 
the same in his schedule, as required by law, 
and his oath in such cases made and provid- 
ed. (2) That said bankrupt had not reported 
said debt in his schedule as secured by said 
trust deed, as required by law. To their 
specifications and objections said bankrupt 
filed his answer by way of demurrer, and as- 
signed as causes: (1) That said Miller had 
not entered his opposition at the time re- 
quired by the rules adopted in such cases. 
(2) That said specifications were not filed 
within the time required by the rules of this 
court in such cases. (3) That the specifica- 
tions do not show a sufficient reason why 
said discharge should not be granted. 

I will consider the questions in the order 
presented. First "Was the opposition en- 
tered at the time and in the manner reauirod? 
By reference to general rules adopted by tlie 
justices of the supreme court, and which are 
part of the law, it will be seen that Rule 
XXIV. provides "that a creditor opposing 
the application of a bankrupt for discharge, 
shall enter his appearance in opposition there- 
to on the day when the creditors are required 
to show cause, and shall file his specifica- 
tions of the grounds of opposition, in writ- 
mg, within ten days thereafter, unless the 
time shall be enlarged by order of the dis- 
trict court in the case, and the court shall 
thereon make an order as to the entry of said 
cause for tiial on the docket of the district 



[16 Fed. Gas. page 353] 

court and the time within -wtiicTi the same 
shall he heard and determined." By tnis I 
understand that the opposing creditor must, 
on the day fixed to show cause, appear he- 
fore the register, by himself or counsel, and 
enter his opposition, which should either be 
in writing or verbally, but an entry of such 
opposition should be entered by the register 
on his docket, which suspends further pro- 
ceedings, until the filing of the specifications, 
and if not filed within ten days the cause 
progresses as though no opposition had been 
made, unless, for sufficient cause shown to 
the judge, the time is extended. Whether 
the opposition was made and entered on the 
3d day of August does not appear from the 
proceedings before me; the mere request 
made to the register months before, is not a 
compliance with the rule, and could not be 
made, at least until after the petition for dis- 
charge was filed, and not after the day fixed 
to show cause, without leave of the court 
The proof that the opposition was made at 
the proper time being on the opposing credit- 
or, and not being produced, the first cause of 
demurrer is well taken and is sustained. 

The next question is, were the specifica- 
tions filed within proper time? This ques- 
tion is ah-eady answered. IJIore than ten 
days having elapsed from the 3d to the 28th 
day of August, the time fixed to show cause, 
of which Sliller had notice, and the time the 
specifications were filed, and no extension of 
time having been asked for or granted, this 
cause of demurrer is well talcen and is sus- 
tained. 

The remaining question is, had the proceed- 
ings all been taken in proper time, are the 
specified reasons why the discharge should 
not be granted sufficient? Upon a careful 
examination of the causes specified in the 
bankrupt act of 1867 [14 Stat. 517], why a 
discharge shall not be granted, or if gi-anted, 
vacated, I find tliat it must be some act omit- 
ted which was required to be done, or some 
XLCt done which was .forbidden on the part of 
the banki-upt, and must have been in fraud 
of the law. Mere ovei"Sight or mistake is not 
sufficient; these are infirmities to which all 
Sire liable, and for the correction of which 
ample remedy is afforded to all parties inter- 
ested. The specifications in general terms 
charge that he did not state tbat the debt 
was secured by the trust deed, or that the 
land was covered by it, as the law and the 
Taanki'upt's oath required, but does not state 
in what particular, and does not state that 
this omission was intentional and fraudulent. 
Miller was notified and proved his debt— the 
proof of debt was made :March 12th. 1868. 
He could have examined the schedules and 
applied for their correction, could have had 
his lien enforced, if valid, either by the trus- 
tee or assignee; if his lien is valid, and the 
land has not been sold, can now have it done, 
■or If sold can have the proceeds applied to 
the payment of his claim, so that the omis- 
sion caimot prejudice his righte, especially as 
16FED.CAS. — 23 
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the land is stated to be of sufficient value to 
pay the claim. If the lien is valid and the 
sale was made witliout giving notice to A Cil- 
ler or the trustee, it is invalid, or does not ai- 
feet his interests, if sold subject to the lien. 
For the reason stated I am of opinion the 
third cause of demurrer is well taken and is 
sustained, reserving, however, to the creditor 
the right to apply to the court for any other 
proceedings to which he may be entitled. 
This being the first question in opposition to 
a discharge which has been considered by 
me, I have stated the case more fully and 
given my reasons more at length than I 
would otherwise have done, as it will, un- 
less I should be convinced I am in error, be 
regarded as the rule of piuctice in similar 
cases. The clerk will certify the same to 
Register Field, and the cause will progress as 
though the opposition had not been tendered. 



McVIOKER (GRAXJ v.). See Case No. 5,708. 

McTIGKlER (jMTJRPHT v.). See Case Xo. 9,- 
951. 

McWILLTAMS (GOLDSBOROTJGH v.) See 
Case No. 5,518. 



Case Ho. 8,933. 
MACY et al. v. DeWOLF et al. 
[3 Woodb. & M. 193.] i . 
Circuit Court, D. Rhode Island. June Term, 
. 1847. 

New TiiiAL — Interest of Witsess — Part Own- 
ers — Mortgagee op Oxe — Lie:i of Vessel — 
Newlt Discovered Evidence— Shippisg — Sup- 
plies—Costs. 

1. A new trial will not usaally he ordered on 
account of the interest of a witness, if, from the 
facts, it appears the interest would probably 
be released on another trial and the verdict be 
the same way. 

[Cited in Aiken v Bemis, Case No. 109; Whet- 
more V. Murdock, Id. 17,509.] 

2. Owners of whale ships are, 'in the absence 
of express proof making them partners, only 
part owners in the vessel, and a mortgagee of 
the share of one has no interest in. the vessel 
to prevent him from being a witness in a suit 
against the part owners for supplies. 

[Cited In Mitchell v. Chambers, 43 Mich. 160, 
5 N. W. 64.] 

3. Tlie vessel is not under any lien to the 
creditor for his debt, or to the owners for con- 
tribution, if some pay more than others. Nor 
will the court presume that the proceeds of the 
voyage stand in any different position, if no 
special agreement is put in concerning them, as 
such an one generally exists and governs the 
nature of the interest rather than the rules of 
law, independent of such an agreement. 

[Cited in The Jennie B. Gilkey, 20 Fed. 161.] 

4. If a new trial is asked for newly discovered 
evidence, it must clearly appear not to have 
been known before, nor he merely cumulative 
of old points, nor left uncertain what it is and 
whether it he new and important; or whether 
the witness he credible who is to prove them- 

[Cited in Aiken v. Bemis, Case No. 109; "Whet- 
more V. Murdock, Id. 17,509; Vose v. Mayo, 
Id. 17,009.] 

iIReported by Charles Ij. "Woodbury, Esq., 
-and George Minot, Esq.] 
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5. If one who advances supplies for a ship, 
does it at first on the sole credit of one part own- 
er, or afterwards takes his separate note for the 
amount and gives time on it after due, so that 
the other part owners settle with him, as having 
paid or been accepted as paymaster of the 
amount, it bars a recovery against the other 
owners. 

[Cited in The Daniel Kaine, 35 Fed. 787.] 

6. Agreements between the part owners be- 
fore fitting out, may be proved on their part by 
their conversations, testified to by others, as it 
is evidence of a contract made between them, 
and is a part of the res gestae of the fitting out. 

7. A creditor with no specific lien is not in- 
competent to testify so as to increase the amount 
of his debtor's estate; nor is a mortgagee of a 
share in a vessel liable for supplies to the mort- 
gager, while the latter is in possession. 

8. The whole previous cost must be paid, if a 
new trial is had on newly discovered evidence. 

This was an action of assumpsit in three 
counts. One was for goods sold and de- 
livered. Another on an account annexed 
for like goods and one for money had and 
received. The plaintifes [Josiah Macy and 
others] proved the sale of copper for the 
ship Corinthian, January 10th, 1842, to the 
value of ?2,493. The vessel lay at Bristol, 
Rhode Island, where all the defendants 
[William H, DeWolf and others] resided, 
and who were part owners of her at that 
time, in difCerent shares. The plaintiffs re- 
sided In New York, and made the bargain 
there as to the copper, with DeWolf, but 
charged the same on their books to the own- 
ers of the ship Corinthian. The bill for the 
same was presented to DeWolf, and his 
note taken for the amount, August Sth, 1842, 
and the account settled. This note had nev- 
er been paid, but run for six months; and 
the plaintiflfs then indulged DeWolf with 
further time, till June, 1843, when DeWolf 
became more embarrassed, and was con- 
sidered as failing. After that a resort was 
made to the other owners, in August, 1843. 
In the meantime the ownei's had met and 
adjusted among themselves the expenses of 
fitting out the ship, and allowed DeWolf on 
his receipt from the plaintiflfs, at the time 
the note was given, the amount of it as thus 
advanced by him. The note on its face did 
not purport to be signed by DeWolf as agent, 
for the owners, but simply in his own name. 
There was much evidence in the case as to 
diflaculties among the owners in fitting out 
the Corinthian on this voyage, and the re- 
fusal of some to unite in it, and especially 
to make DeWolf their agent, though lie had 
acted in that capacity in former voyages. 
It was also proved that several of the own- 
ers were themselves to furnish supplies in a 
ratio with their respective interests; and 
that DeWolf purchased some articles as an 
owner, while in buying others he seemed to 
act as agent for the other owners. To show 
the settlement of the owners with DeWolf, 
as having bought this copper on his own 
account, and towards his share, and also, to 
prove that some of the owners refused to 



make DeWolf their agent to procure sup- 
plies, Mr. Dimon was placed on the stand, 
who held a mortgage from DeWolf of his 
interest in this ship and her cargo. Ob- 
jections were made to his competency, but 
for the purpose of proceeding in the trial of 
the whole matter he was admitted, subject 
to future consideration. The case was at- 
tended by much conflicting evidence, and the 
jury having once disagreed, foimd, on the 
second ti-ial, a verdict for the defendants. 
Thei'e was a motion for a new trial, not only 
for various mlings then, but on the allegation 
of newly discovered evidence since. 

It is not necessary to enumerate further 
the different points which arose, and the 
ruling on them, as they are detailed suffi- 
ciently in the written motion for a new trial, 
a copy of which is annexed: 

"Hhode Island District, ss. U. S. Circuit 
Court, June Tei-m, A. D. 1846. In the ac- 
tion, Josiah JIacy & Sons v. William H. De- 
Wolf et al. And now, on the fourth day of 
said term, and within two days after verdict 
rendered in said action at said term, the- 
plaintiffs in said action come and move the 
honorable court that said verdict and the 
judgment rendered thereon, be set aside, and 
a new trial granted therein. 1st. Because 
the court allowed Byron Dimon, a witness 
offered on the trial of said action by the de- 
fendants therein, to be sworn and testify 
in said action; said Dimon being then and 
there objected to by the plaintiffs as incom- 
petent, on account of having an interest in 
the result of said action— said Dimon at the- 
time of giving said testimony having and 
holding a mortgage made and executed by 
W. H, DeWolf, one of the defendants in 
said action, to him, said Dimon, on certain 
shares of the ship Corinthian and cargo and 
proceeds thereof in the last voyage, of Bris- 
tol, R. I., to secure a debt due from said 
DeWolf to said Dimon; and that the plain- 
tiffs in said action claim that said ship 
and owners were pledged and liable to re- 
spond to the plaintiffs for the amount of 
their claim in said action; and that the 
other defendants, as part owners and part- 
ners, have a prica: lien on said ship, cargo 
and proceeds, to said mortgage; and that if 
said plaintiffs recover in said action, it takes 
the share of said DeWolf in said ship, cai-go 
and proceeds, to pay the other owners their 
conti-ibutive share of outfits and charges 
of said W. H. DeWolf for the amount which 
said other owners and defendants may have 
paid or advanced for him, and from and 
under the said mortgage and mortgages of 
said Dimon; and here refer to the rulings 
and remarks of the court at the time on 
trial, 2d. Because (although said Byron Di- 
mon was thus incompetent as witness,) he 
was allowed by said court on said trial to 
testify as to a private conversation between 
W. H. DeWolf, Mark A. DeWolf and Lemuel 
C. Richmond, all owners in said ship and 
defendants in said action, relative to an al- 
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leged limitation of tlie authority of said "W. 
H. DeWolf as agent of said sMp on lier 
last voyage, and to the effect that the said W- 
H. DeWolf would not pledge the credit of 
said owners and defendants; and here refer 
to the rulings of the court and remarks at 
the time. Because the court allowed a bill 
of lading of the copper, (the subject matter 
of the suit,) produced and made out by the 
defendants or their agents, and not made 
out by the plaintiffs or by any one authorized 
by them to pass to the jury, being objected 
to by the plaintiffs and once rejected by the 
court, as evidence of a personal credit to 
W. H. DeWolf, the same being made out to 
him. Because since the trial of said action 
new and other material testimony for the 
plaintifif has been discovered, and which they 
could not have known before, the same being 
first by plaintiffs Imown from the cross- 
examination of one of ttie witnesses pro- 
duced by the defendants in the action Fear- 
ing V. DeWolf [Case No. 4,711], tried at the 
same term of said court, viz: That W. H. 
DeWolf had been for a great number of 
years agent for the ship Corinthian, and 
held himself out to the public, and acted in 
fitting said ship in the voyage for which 
said copper was fm-nished, in the same man- 
ner that he had done for three or four pre- 
vious voyages, and with the knowledge of 
the other defendants. And also, that they 
have since discovered, as aforesaid, that 
said defendants had entered into an agree- 
ment to appoint, and did authorize, said 
W. H. DeWolf to act as agent for said ship 
and said defendants, on said last voyage. 
And also, because the court in said case 
charged the jury that the defendants said 
and proved, adverting to (and meaning) the 
testimony of Gov. Dimon as to the private 
conversation between said defendants, when 
plaintiffs were not present, and never 
brought to knowledge* of plaintiffs, and then 
objected to by plaintiffs— that the contract 
among and between the defendants was 
that each should fit his shares for himself, 
and that this copper was bought by DeWolf 
himself, and went to furnish and fit his 
shares, which was erroneous. Because said 
verdict was against the weight of the evi- 
dence as proved on the trial, and against the 
law and evidence, and unjust and erroneous. 
Wherefore they ask the honorable court to 
set aside said verdict and judgment, and 
grant a new trial thereon. By their attor- 
nies, Greene & Potter." 

"It is agreed on the part of the defendants 
that the above may be modified and amend- 
ed according to the facts. I. K. Bullock, of 
counsel for the defendants." 

"Rhode Island District, ss. Clerk's Office, 
Circuit Coiurt, at Providence, November 17, 
1846. I hereby certify that the above and 
foregoing four pages contain a true copy of 
the 'Motion for new trial in case of Josiah 
Macy & Sons v. William H. DeWolf et al.,' 
now on file in this office, duly examined and 



compared by me. John T. Pitman, Clerk 
Circuit Court, B. I. Disti-ict." 

This motion was argued at the last Novem- 
ber term, by- 
Greene & Potter, for plaintiffs. 
Blake, BuUock & Whipple, for defendants. 

WOODBUBY, Circuit Justice. This motion 
relates to causes for a new trial; some hap- 
pening since the verdict, and some before. 
Those assigned for what occurred before, will 
first be attended to. Theydonotpossess much 
difficulty, except that one in respect to the 
competency of the witness, Dimon. One is 
that the verdict is against evidence. But the 
principles just laid down in the case of Fear- 
ing V. DeWolf [Case No. 4,711], show that 
this is not one of the class of verdicts which 
this court feels justified to set aside on the 
gi'ound that it is against the weight of evi- 
dence. For although it is not very probable 
that if the court had been in the place of the 
jury, its finding would have been the same 
way; yet on a review of the whole testimony 
put in, it is certain that the balance of it was, 
in fact, so doubtful, as to cause one disagree- 
ment of a jury, and some hesitancy in another 
pannel, at the first trial. The material facts 
were not without difficulty, as (1) whether the 
credit was not actually given to DeWolf 
alone, in the first instance; or (2) if not so, 
whether the plaintiffs did not actually receive 
his note alone, afterwards, in payment for 
the copper; or (3) if otherwise, whether they 
made him in any way their agent for this 
voyage so as to be bound by him in that 
capacity; or (4) whether the plaintiffs did riot 
give to DeWolf a receipt in payment, and per- 
mit him to use it in a settlement with the 
other ownei-s, and wait so long before a resort 
was had to them, as in justice to exonerate 
them, if before liable. 

The testimony, and the circumstances bear- 
ing on these various matters, were in several 
respects conflicting. There were contradic- 
tions among the witnesses and the probabili- 
ties of the case, which it was necessary a jury 
should weigh, and one on which they might 
fairly come to a conclusion for the respond- 
ents, especially as the burthen of proof de- 
volved on the other side; and they might do 
this without being clearly guilty either of mis- 
take or abuse of power. 

Their verdict in this case, therefore, cannot 
be set aside as against the weight of evidence, 
but on the contrary, accords rather with the 
conclusions formed by the com't itself on the 
particular evidence in this case. Nor do I find 
that the instructions given as to the law con- 
nected with these points were erroneous, or 
that the finding of the jury was counter to 
any of them. They were as follows: Fait 
owners of vessels are prima facie liable for 
supplies furnished to their vessels, as they 
get the benefit of them. Abb. Shipp. 105, 143; 
The Nestor [Case No. 10,126]; Story, Partn. 
591-598; Rich v. Coe, Cowp. 636; Harrington 
V. Fry, 1 Car. & P. 289. But if credit was ac- 
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tually given at first to one of them, as contend- 
ed here toW.H.DeWolf alone, the rest of the 
owners were not to be made liable for such 
supplies. Jennings v. Griffiths, Ryan & M. 
42; 11 Mass. 40, 41; Curling v. Robertson, 8 
Scott, N. R. 12; 13 Law J. (N. S.) 137; 7 Man. 
& G. 336; 6 Pick. 120; 9 Johns, 470. So, if 
the ei-edit was not given to him alone, but 
his note alone was, in truth and design, after- 
wards taken in payment, and especially if 
renewed or indulged with extended credit. 
Abb. Shipp. 134; Reed v. White, 5 Esp. 122; 
Story, Ag. 441, 457. Cases of doubt, whether 
a note was so taken in fact, do not impair 
this principle. Leland v. The Medora tOase 
No. 8,237]; The Chusan Rd. 2,717]; and The 
Nestor [supra]. Because a note does not 
merge the debt without such an agreement, 
except in two or three states. Abb. Shipp. 
134, note; 2 Johns. 311; 1 Conn. 290; 24 
Pick. 20; 12 Johns. 411; 10 Mass. 47; 18 Me. 
249. See cases last cited. If the note be 
signed by one part owner, without stating he 
is agent for the others, it is presumed to be 
signed in his own behalf alone. Stackpole v. 
Arnold, 11 Mass. 29. But this may probably 
be rebutted by other testimony conclusive as 
to his agency. Nor are the owners liable, if 
a note has been taken of one alone, and the 
amount receipted to him, and time elapses 
without a call on the owners, and thereupon 
they adjust the concern between themselves, 
as if the note was deemed a payment. James 
V. Bixby, 11 Mass. 40; 5 Eq. Cas. 152; Wyatt 
V. Hertford, 3 East, 147; Cheever v. Smith, 
15 Johns. 276; 1 Greenl, Ev.; Story, Ag. §g 
431^35; Abb. Shipp. 136, note. 

Again, another ground assigned for a new 
trial, because conversations between the own- 
ers as to fitting out, not in the presence of the 
plaintiffs, were allowed to be proved, is un- 
tenable, if we look a moment to the character 
of the case. Parol evidence by Dimon or any 
other witness ruled to be competent, was 
proper to show that the owners contracted 
with each other not to have DeWoIf for an 
agent any longer, nor permit him to pledge 
their credit for supplies. This does not im- 
pugn the maxim, "res inter alias actae alteri 
nocere non debet," (Broom, Leg. Max, 432). 
This was one step, and a proper one, in their 
defence against his purchases, made in ordei", 
as they alleged, to furnish his own share in 
value of the supplies. But the jury were in- 
structed that this would not exonerate them, 
if they had before empowered him to make 
purchases on their behalf and did not give no- 
tice that his agency had been terminated. Or 
unless in these voyages it was the usage to 
have a person, when agent, act only for one 
voyage without a new appointment. If the 
latter was the case, then the burthen devolved 
on the plaintiffs to show that DeWolf had 
been appointed as agent for this voyage in 
order to charge the other owners for his ijur- 
chases, made in truth, on his own private ac- 
count; and it was pertinent and competent 
evidence for them or any of them, to rebut 



any Inferences or proof against them as to 
his agency, by showing that they had de- 
cided, on deliberation before hand, not to 
constitute him their agent. So, the other ob- 
jection as to the bill of lading of the copper 
being admitted as evidence, though made out 
by the forwarding house, is not to be sus- 
tained. Because it was admitted and so ex- 
pressed at the time, only to show as a part of 
the res gestae in forwarding the copper, to 
whom it was done, or how it was done, and 
understood at the time by those engaged In it; 
but not to bind the plaintiffs unless believed 
to be brought home or known to them. 

Let -us recur, then, to the only remaining 
objection to the verdict on account of any 
ruling at the trial,— the incompetency of Di- 
mon as a witness, on the ground of interest 
in the result of this action. His interest, if 
existing, arises from the fact that DeWolf 
mortgaged to him his share in the Corinth- 
ian, and his interest in her cargo, with much 
other property, in order to secure him as en- 
dorser on several demands for DeWolf. One 
moi*tgage deed was given as early as De- 
cember, 1842, and the other executed before 
this controversy, in July, A. D. 1843. Nei- 
ther of them were shown to have been re- 
leased or discharged at the time of this suit, 
though tlie witness testified that he consid- 
ered the other property assigned to him at 
the same time as sufficient for his indem- 
nity without DeWolf's shar-e in this vessel. 
Firstly, what is his interest in the result of 
this action, in respect to the vessel— as the 
attention of counsel seems chiefly to have 
been directed to that? If the owners of the 
vessel at the time of the purchase of this 
copper are held to be liable for it, as already 
shown that prima facie they are, this does 
not, of course, make the share of one of 
them in the vessel itself liable to the plain- 
tiffs, and much less impose a lien on it in 
rem for contribution in favor of the other 
part owners. 6 Pick. 120. They had no 
remedy against the vessel in the first in- 
stance, she not being a foreign vessel, in and 
supplied in New York by the plaintiffs. Le- 
land V. The iledora [Case No. 8,237], Abb. 
Shipp. 153. She was at Bristol, in Rhode 
Island, when and where the copper was 
wanted for her, and where all the owners 
lived; and no proceeding in rem could have 
been instituted against her in New York, 
though she, in some sense, and for some 
purposes, might be deemed foreign as to 
New York. Thus, had she been actually 
there and supplied there, when owned in 
Rhode Island, she might, perhaps, have been 
treated for this pui-pose as foreign. [The 
General Smith] 4 Wheat [17 U. S.] 438; [The 
St. Jago De Cuba] 9 Wheat. [22 U. S.] 409, 
416; The Nestor [Case No, 10,120]. But she 
was not there; away from home, without 
means, in a distant country, or nobody with 
her who was an owner; and hence does not 
come within the principle of the lien as a 
foreign vessel supplied in a foreign port 
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Pritcliard v. The Lady Horatio Did. 11,438]. 

The special laws of Rhode Island, like 
those of some states in the Union, and in 
France, might have made her liable even 
for domestic supplies, but unless they do it 
expressly, the rule is the other way. [The 
General Smith] 4 Wheat [17 XJ. S.] 43S; The 
Nestor [supra]; The Marion [Case No. 9,087]; 
Read V. Hull of a New Brig [Id. 11,609]; 
Hai-per v. New Brig [Id. C,090]; 14 Conn. 404; 
Abb. Shipp. Oast Ed.) 142. note. There were 
other positions assumed, also, such as the 
subsequent taking of DeWolf's note as pay- 
ment, that it would exonerate the vessel 
from any lien to the plaintifiEs, if it ever ex- 
isted; and these positions were believed by 
the jury to have been well sustained, so far 
as regards the facts. But, as the lien on the 
ship itself never existed in favor of the 
plaintiffs, it is unnecessary to examine them 
under this head. 

It is next contended that if a claim of a 
creditor for supplies does not exist in rem in 
this ease, the vessel itself is liable ta each 
part owner for contribution, if subjected to 
pay more than his ratio; or in other words, 
that the shares owned by each are charge- 
able with their proportion of what may be 
recovered and collected from each owner, 
over Ms proportion, in an action like this, for 
supplies to the vessel. If this be so, then 
Dimon, as specially interested in DeWolf's 
shares, might feel interested to protect them 
from this charge. And though he has other 
security deemed suflacient, his special legal 
interest still remains in these shares, and if 
he did not wish to retain them as additional 
security, he should have released his inter- 
est in them or assigned it to other creditors 
of DeWolf before testifying. But is the 
share itself in the vessel under a lien in law 
to pay a part owner for his extra advances? 
It is clear that one part owner of a vessel, 
paying or being subjected to pay, as he is in 
solido, sometimes raore than his ratio of the 
supplies, has a remedy against the others, 
in pei-sonam, for the excess. Helme v. 
Smith, 7 Bing. 709; 5 Moore & P. 744; Davis 
V. Johnston, 4 Sim. 539. But when they 
have no common agent in whom the title of 
all is fully vested, it is difficult to see how 
they could enforce such remedy against the 
shares in rem more than against any other 
property of each owner. They can attach 
them in a suit, if not in the meantime con- 
veyed to others. But on the ground of prin- 
ciple it seems certain that such shares them- 
selves, if in the meantime sold or mortgaged 
for a bona fide debt or liability, cannot be 
followed. In this instance, perhaps, there 
has been no such change of possession un- 
der the mortgage, as to dissolve the lien on 
that account, provided a lien ever existed; 
the vessel seems to have been still in the 
same hands and conti'ol after the mortgage 
as before, till the voyage was completed; 
and the proceeds of her last voyage, for 
aught yet shown, remain unsettled. Prin- 



ciple, then, being against such a lien, how 
does this point stand on precedents? 

It seems settled that part owners of a ship 
are tenants in common, and not joint own- 
ers. 2 Ves. & B. 242; 4 Johns. Ch. 522. 
Hence they may sue each other. It is also 
settled, generally, that there is no lien by 
one on the share of another for outfits and 
supplies. Ex parte Young, 2 Ves. & B. 242; 
Merrill v. Bartiett, 6 Pick. 47; and Thorndike 
V. DeWolf, Id. 120; 14 Ves. 393; Id. 120; 
Braden v. Gardner, 4 Pick. 456; Patton v. 
The Randolph, [Case No. 10,837]; Smith v. 
De Silva, Cowp. 469; Story, Partn. §§ 419, 
497; 5 Ves. 469; 2 Rose, 79; 1 Mont. Partn. 
102; Id. 89, note 88. These more modern 
cases seem to overrule Doddington v. Hal- 
let, 1 Ves. Sr. 497, as understood by some, 
and so far as regards the general principle. 
They make part owners not partners, nor 
subject to the principles of copartnership, 
unless under special contracts or usages, 
changing the general character of the trans- 
action. 20 Johns. 611. And so far as 1 Ves. 
Sr. 497, goes beyond this, it is not now con- 
sidered sound law. The principle that part 
owners are not partners, is also the general 
principle on this subject, and hence it is the 
legal presumption; and whoever avers that 
these owners are partners in a particular 
case, must go forward and show it as an ex- 
ception. 1 East, 20; 8 Barn. & 0. 12; 3 
Kent, Comm. 154. It is true that previous 
partners may together own shares in ves- 
sels, and then they may hold these shares as 
partnei-s, and on principles of partnership, 
and subject first for partnership debts. 1 
Story, Eq. Jur. § 490; Hoxie v. Garr [Case 
No. 6,802]; Ex parte Jones, 4 Maule & S. 
450; Slumford v. Nicoll, 20 Johns. 611; 6 
Mass. 279; 9 Mass. 490. So, when they 
agree to be partners, or when it is the usage 
to be so for the voyage. Doddington v. Hal- 
let, 1 Ves. Sr. 497. In these ways it is ad- 
mitted that there may be joint owners of a 
vessel, yet this is not the case when each 
proprietoi', as here, merely owns an undi- 
vided share, since they then become tenants 
in common as before stated. To hold part 
owners to be partners, without an express 
contract to that effect, would not only vio- 
late the legal principles which govern other 
tenancies in common, but enable one part 
owner,— though of only one-hundredth part, 
—to sell the whole ship or whole property 
owned in common, which is neither in con- 
formity to usage or the fitness of things in 
such adventures. 3 Kent, Comm. 151, 152; 
8 Taunt 774. 

It seems, after much difference of opinion, 
to have been held in New York, that the 
owners of a ship, in shares, may be under 
special circumstances, quasi partners; and 
the property is then liable for all demands 
by third persons, before going to satisfy the 
private debts of any one partner to third per- 
sons. But that is not the case ordinarily, as 
before shown, the part owners being usually 
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tenants in common and not partners. Story, 
Partn. 649; Mumford v. NicoU, -20 Johns. 
611; 4 Johns. Ch. 532, 3 Kent, Comm. 152-154. 
The vessel here, then, not having: been owned 
as partnership property among its part own- 
ers, the result of a lien as in ease of partner- 
ships, does not follow; and Dimon's right to 
it as mortgagee of one owner, is not affected 
by this verdict or any claim over by the oth- 
er owners hereafter, for any excess collected 
from them for supplies. That claim extends 
only to De "Wolf in personam, and any prop- 
erty in the ship not sold or mortgaged, or 
any residuary interest like an equity of re- 
demption not conveyed. In respect to this 
interest in the cargo, that may be different, 
and will soon be examined. The ownership 
in a vessel is one thing, and stands by itself; 
and in the absence of any special contract, 
it is governed by the general principles of 
law, to which I have adverted,— no lien on 
it belongs to a creditor who furnishes sup- 
plies to a vessel when at home, without a 
special statute, nor belongs to a part owner 
for contribution; but usually whoever first 
attaches or first obtains a mortgage of the 
property of a part owner in a vessel holds it. 
Post V. Kimberly, 9 Johns. 470; -Thomdike 
V. DeWolf, 6 Pick. 124, 125. 

Having thus disposed of the objection to 
testimony on account of the shares in the 
vessel, the more doubtful question remains, 
as to the cargo and proceeds. It seems that 
they also w^ere mortgaged to I>imon. But 
what the particular contract was in this case 
in respect to them, if any existed, was not 
shown at the trial, nor exhibited in the mo- 
tion filed in this case for a new trial. Nor 
has it since been agreed to be made a part 
of the case, and examined by the court, as 
if a part of the original motion. In the ab- 
sence of any proof at the trial what the 
special contract was, by the owners of the 
Corinthian, as to the cargo, or even whether 
there was any, the court must leap In the 
dark, or consider the case as if no special 
contract whatever was made. The part own- 
ers would then stand, as to the cargo, as 
they do in respect to the vessel, and their 
interest in both be those of tenants in com- 
mon and not joint tenants or partners. Each 
owner, and the mortgagee of each, would 
then hold his share subject to no lien; but 
each owner and each mortgager be liable in 
personam only for contribution. This view 
is forced on the court by compulsion, from 
the absence of other evidence. And if it 
should be otherwise, after proving all the 
facts, it is the misfortune of the plaintiffs 
not to have put in evidence all the appro- 
priate facts at the trial, to raise the ques- 
tion which would exist had the whole then 
been made a part of the case. The result, 
however, now may not be different from 
what it would be if another trial was had, 
and Dimon was made clearly a competent 
witness, under a release by him as to the 
cargo. The result now, too, does not seem 



to vary from the apparent justice of the case, 
after so much evidence as there was here, 
that DeWolf was either treated originally 
alone, or his note taken in payment after- 
wards, and unusual time given without a 
call on the owners, till he settled with the 
owners its amount, as if it had been ad- 
vanced and accepted by the plaintiffs from 
him alone. This fact has been testified to 
in other cases, by other witnesses, and not 
by Dimon alone. It is customary under such 
circumstances, not to disturb a verdict, but 
only when injustice seems manifest, or some 
ruling or instruction in law was clearly 
wrong, and on a material point. 5 Ham. 
109; Id. 117, 1 Chip. 304; 5 Ham. 509; U. 
S. V. Duval [Case No. 15,015]; 5 Mass. 547; 
18 Pick. 13. 

Under these views the court cannot, with- 
out tL'avelling out of the record, say whether 
Dimon might not be technically an incom- 
petent witness, in respect to his interest in 
the cargo, if there was a special contract be- 
tween the owners and crew. I can conceive 
of such special contracts as would create 
such a lien, and render a part owner of the 
cargo, or his mortgagee, technically incom- 
petent, and such an one as would not do this. 
It must exist,— be made a part of the case, 
and cai'efuUy examined, before it can 'be de- 
cided on. The whole title of the cargo may 
be vested in the managing owners; and then 
they are trustees for the shareholders, in- 
cluding the owners, crew and seamen, to pay 
over the due portion to each, after deduct- 
ing all expenses. See Joy v. Allen [Case No. 
7,552]; Mumford v. Nicoll, 20 Johns. 611. 
This depends entu'dy on the agreement in 
each case. Story, Partn. § 427. The ship is 
one thing, and owned by one class of per- 
sons, in a whaling voyage; while the cargo 
is another, and may be owned, in part, by 
another class, the officers and crew in con- 
nection with owners; and owned often under 
agreed conditions and liabilities peculiar to 
that branch of business, and usually em- 
bodied in a special written contract. There 
are some analogies both ways, which may 
be adverted to, but as to w^hich no decision 
is given. The seamen may sue in admiralty 
for their share, as wages, in such voyages, 
under some special contracts, after the cargo 
is sold, and are not driven to a suit at law 
on the special contract. Coffin v. Jenkins 
[Case No. 2,948], and cases there cited. Yet 
this arose, perhaps, from indulgence to the 
seamen for expedition, and does not show 
that, till the sale and readiness to account, 
but rather confirm that till then the whole 
legal title to the cargo is in the owners, under 
the special contract, when, as before de- 
scribed, it is made subject to all just charges 
on it before those interested in equity can 
prosecute for any separate share as wages, 
or otherwise. Sometimes, however, the own- 
ers and officers and crew, as to the cargo, 
become only quasi partners, and not actual 
partners. 8 Barn. & G. 612; Joy v. Allen 
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tsupra]. Till then, as between the owners, 
whether this he called a copartnership in 
equity as regards their interest, or a trust 
in which each has a pro rata interest, the 
directors or owners of the ship are often 
specially made agents and trustees to sell 
and dispose of the cargo by the very terms 
and spirit of what is often an ordinary whal- 
ing contract The legal title is in them, in 
such case. And where the master has, by 
usage, a lien on the lays (shares) of seamen 
for supplies furnished to them, as is often the 
case, it is not lost by delivering the oil to 
the owners for this special purpose of selling 
it in behalf of all interested. Barney v. Cof- 
fin, 3 Pick. 115. So, the ship's husband, if 
making advances in such a case, has a lien 
on the share of each in the cargo. Abb.- 
Shipp. 13S; Holdemess v. Shackels, 8 Barn. 
& O. 612; StoiT, Partn. § 433. In such a 
case, also, if one part owner becomes bank- 
rupt, the others may deduct from the profits 
of the voyage, enough to pay his share in the 
outfits. Cases just cited; Abb. Shipp. ,140, 
142; Story, Partu. §§ 40S, 441, 111 44 8; Pat- 
ton V. The Randolph [Case No. 10,837]. Of 
eom'se, then, anything which is a new charge 
on these funds, such as a payment of the 
plaintiffs' claim out of it, instead of collect- 
ing-it of X)eWol£ alone, would seem to tend 
to diminish the amount of interest of each 
part owner in them, and consequently of the 
interest of 'the mortgagee of the share of 
any in these funds. All Just debts, advances 
and expenses, must be paid before a mort- 
gagee or private and separate creditor can 
receive any balance. 20 Johns. 627; 1 Ves. 
Sr. 239; 4 Ves. 396; 17 Ves. 193; Camp, 445. 
As at present advised, though it might be 
different on examination, when such a whal- 
ing contract of this special kind between the 
owners and the crew shall make a part of 
any case, it looks very doubtful, whether a 
mortgagee of such a share is competent as 
a witness in a suit, the damages in which 
may legally become a charge on that share. 
There is another reply urged by the re- 
spondents against setting aside the vei'dict, 
on account of Dimon's interest, viz: that the 
other testimony made out a case for them 
sti'ongly enough without him. But I do not 
think that the case was, in all respects, made 
out so fully without Dimon's testimony as 
with It Indeed, one point, the settlement 
among the owners on the faith that DeWolf 
had been accepted by the plaintiffs as alone 
responsible for the copper, was proved by 
htm alone at this trial, and may be the very 
ground on which the jury found a verdict for 
the defendants. It may be said, further, that 
Dimon is interested to increase DeWolfs es- 
tate,— a 'debtor to hun, though as mortgagee 
of a part owner, there is no lien on his share 
in this particular vessel, to be affected by the 
result. But such a general interest does not 
disable a creditor from being a competent 
witness for his debtor. It is too remote and 
contingent Seaver v, Bradley, 6 Greenl. 60. 
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But if he has a claim on specific property of 
the debtor as his assets, being a bankrupt 
he cannot be a witness to increase their 
amount 1 Greenl, Bv. 436, 437; 5 Johns. 
422; 2 Pick. 240; 9 Pick. 322. It is on this 
ground that a witness who is a legatee can- 
not testify as to the estate, to increase it 
Greenl. Ev. 437. Nor can a person be a 
witness where he could use the verdict, or 
it could be used against him. 1 Greenl. Ev. 
477; 10 Xia, 124. If, therefore, this case 
showed that this verdict could be used for or 
against Dimon, or that a lien existed on the 
share mortgaged to him, whether in the ves- 
sel or cargo, then it is quite manifest that 
his testimony ought to be excluded. But 
when facts have not been introduced which 
show such a specific lien, his general interest 
under the mortgage, ih the property, does 
not appear to be necessarily increased or 
diminished by the result 

Lastly, under this head has been urged Di- 
mon's interest, because liable merely as mort- 
gagee of the share, and not because any 
specific lien exists on it in favor of creditors 
of the mortgager and other owners. But it 
is a general rule that a moi-tgager in pos- 
session as DeWolf was in this case, is still 
to be considered as owner for most purposes, 
except as between the parties to the mort- 
gage. See the cases collected in Shapley v. 
Rangeley [Case No. 12,707]; Fiedler v. Car- 
penter [Id. 4,759]; 11 N. H. 40; 12 N. H. 558. 
The suit then here by the plaintiffs against 
the owners, is properly against DeWolf, the 
mortgager, as one of them, and the remedy 
over by any of the defendants for what is 
collected of them beyond their proportion, is 
against DeWolf, the mortgager in possession 
when the supplies were furnished, and not 
against Dimon, the mortgagee out of pos- 
session. 

Another ground, and the last one urged 
for a new trial, is in relation to matter hap- 
pening since the verdict It is alleged to be 
the discovery of new and material evidence. 
That is certainly one legal ground for a new 
trial, if well supported. But in order to do 
that, firstly, the party must not have known 
the existence of such evidence before, nor 
had the means of easily discovering it. 2 
Bin. 582; 2 Fair. [11 Me.] 218; Williams v. 
Baldwin, 18 Johns. 489. One case exists of 
a new trial granted for the discovery of such 
evidence, though it had been actually in the 
possession of the party's attorney. Broad- 
head V. Marshall, 2 W. Bl. 955; 2 Root, 454. 
But if actually known by the party, at any 
time before the jury retired, or even before a 
verdict is rendered, no new ti'ial can be al- 
lowed on account of it. Ames v. Howard 
[Case No. 326]; 7 Cow. 269. The matter, 
considered new and important evidence in 
this case, it is true, was since developed, 
though it came from a witness by the name 
of Dearth, who had been on the stand in 
some former trials. But he is not shown to 
have disclosed then what is now regarded as 
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new. There seems, however, to have been 
some inattention or neglect in not question- 
ing him more fully on former trials, as he be- 
ing clerk of DeWolf, was likely to know all 
the facts connected with the case. 

The next requisite is that such new evi- 
dence must be material. Tuttle v. Cooper, 
5 Pick. 414; Marshall v. Union Ins. Co. [Case 
Xo. 9,134]; 5 Serg. & E. 41. As detailed 
here in the affidavit of Marey, a son of the 
plaintiflf, which is the only affidavit about it 
put in the case on the part of the plaintiffs, 
it would be material. But the counter affi- 
davit of Sir. Blake, on file, denies the truth 
of the most impoi-tant points in the newly 
discovered evidence named by llarcy. And 
on examination it will be foimd that Marcy 
does not swear, of his own knowledge, to 
any of the new evidence, but merely to what 
the coimsel for the plaintiffs have informed 
him from their minutes. This is quite too 
loose. Again, if the statement was in the 
main correct, it all relates to what Dearth, 
a witness on the stand for the respondents, 
is supposed to have disclosed at a subse- 
quent trial about supplies furnished to the 
ship Corinthian, by Fearing and others. 
Now, though Dearth there may have sworn 
to the owners allowing DeWolf to pledge 
their credit in some cases and not in others, 
it would not affect, directly, the present case 
of these plaintiffs, imless they allowed it as 
to them. And if Dearth testified to a written 
agreement having once existed as to fitting 
out the Corinthian, it is not produced, nor 
its contents given so as to enable the court 
to judge if it be material. And the prob- 
ability is from the other facts in the case, 
that it related to the circumstance with 
Whom of the partners a willingness existed 
to fit out the vessel at all; because it is con- 
ceded that only a part of them agreed to do 
it, and they gave a bond of indemnity to the 
other owners; and there was some written 
stipulation concerning it among them. 

Again, it seems to be settled that no uncer- 
tainty or doubt must exist as to what the 
newly discovered testimony really is, so that 
the court may see what is the effect of it, 
and whether a new trial on account of it is 
required in order to be substantial justice. 4 
Ham. 5; 5 Halst. [10 N. J. Law] 230; 1 
Caines, 24; 1 A. K. Marsh. 188. For this rea- 
son the statement of it must be by other 
affidavits than those of the party, or one in- 
terested; and it must be by the new wit- 
nesses themselves, if they are procurable. 
Webber v. Ives, 1 Tyler, 441; Chambers v. 
Brown, Cooke, 292; [Scott v. Wilson] Id. 315. 
If it be said that Dearth is a witness for 
the defendants and may not be willing to 
give his affidavit, the plaintiffs could at least 
apply to him for it and for the paper re- 
ferred to, and ought to do it. Another diffi- 
culty here is that Dearth, as the witness for 
the other side, has in the other trial been at- 
tempted to be discredited, and represented 
as unworthy of full belief; and it is well 



settled that the newly discovered testimony 
must not come from a person unworthy of 
credit. Williams v. Baldwin, IS Johns. 489; 
Pomeroy v. Columbian Ins. Co., 2 Caines, 
2G0. 

In the next place, the newly discovered evi- 
dence must not be merely cumulative evi- 
dence. 8 Johns. 84; 15 Johns. 210; 2 Caines, 
129; 6 Pick. 114, 116; 10 Pick. 16; AIsop v. 
Commercial Ins. Co. [Case No. 262.] It must 
not be, as here, to old points, and of the like 
kind before adduced at the trial, but of a 
new description or to new points. Guyott 
V. Butts, 4 Wend. 579; 3 A. K. Marsh. 104. 

Upon the whole, the inclination in my 
mind, in this as in the other ease, is also not 
to disturb what the jury have settled, un- 
less a veiy sti'ong and clear ground is made 
out; and especially where another trial of 
this case would probably be so doubtful and 
speculative in its result, as well as In its 
equities,— looking to the experience which 
the court has already had in the long litiga- 
tion about the supplies to the ship Corinthian. 

It interests the republic that there should 
be an end to litigation as soon as may be. 
It saves enormous expenses and social strifes, 
and the temptation to a host of pequries. If 
a proper case was made out here for a new 
trial, on the ground of newly discovered evi- 
dence, it could be only on the condition that 
all the costs of the former trials be first paid 
by the plaintiffs. So far as regards that, 
the expense and cost already ineiu-red are 
justly chargeable upon the party making the 
motion for a new trial, on this groimd, as it 
is he who asks the favor, and it is he who 
has thus far failed to obtain and offer evi- 
dence sufficient to sustain his case. Boswell 
V. Jones, 1 Wash. [Ya.] 322; 3 Rand. [Va.] 
52; Weak v. Callaway, 7 Price, 677. A new 
trial, then, would probably cost more than it 
is really worth, considering the difficulties 
and- doubts and contradictions which have 
surrounded this controversy from the start- 
Sometimes there may be a new trial as to a 
particular fact,— separately, and not affecting 
other' matter,— where the ruling was wrong 
as to some of the evidence, or if the newly 
discovered evidence relates to a single dis- 
tinct matter. Eobbins v. Townsend, 20 Pick. 
351; 12 Pick. 287. (See Morris v. State, 1 
Black [66 U. S.] 37. The whole trial must 
be on the whole case.) But nothing of that 
kind is here feasible, if a case was well made 
out in relation to either ground. 

As this whole catse is sun'ounded, and has 
been from the stai-t, with difficulties, both as 
to facts and the law, and as the verdict 
seems to accord with the apparent justice of 
the case, and there is no objection in law 
clearly made out against it, 1 am unwilling to 
disturb it. Possibly there may have been 
an error, and possibly some facts exist which 
are not in the case now; but as these, if 
put into it, would not on another trial be 
likely, materially, to change the aspect of it, 
let there be entered judgment on the verdict. 
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Case ISTo. 8,933a. 

MADDING V. PEYTON. 

[Hempst 192.] i 

Superior Court, Territory of Arkansas. July, 
1832. 

■WiiiT— Ju.sTicK OF Peace— Pkoof—Vakiakcb. 

Where the summons of the justice of the 
peace describes the cause of action as a "note 
of hand," a "bond" or "writing obligatory" can- 
not be received in evidence, for it is variant 
from the summons. 

Appeal from circuit court, Hot Springs 
county. 

[This was an action by Absalom Madding 
against John Peyton for breach of con- 
tract.] 

Before ESKRIDGE and GROSS, JJ. 

OPINION OP THE COURT. This suit 
was commenced before a justice of the peace 
for Hot Springs county, upon the following 
writ: "Territory of Arkansas, County of Hot 
Springs, Hunter Township, United States of 
America, to the Constable of Hunter Town- 
ship, Greeting: Summons John Peyton to 
appear before me, justice of the peace, on 
the thirty-first day of the present month, at 
my dwelling-house in said township, between 
the hours of ten in the forenoon and three 
o'clock in the afternoon of the said day, to 
answer unto Absalom Madding in an action 
on a note of hand. Given under my hand 
and seal this 23d day of August, 1831. 
(Signed) John Williams, J. P." (Seal.) On 
the 31st of August, the parties appeared, and 
after hearing the evidence, the justice ren- 
dered a judgment against the defendant Pey- 
ton, in favor of the plaintiff Madding, for 
?14.75; from which the defendant prayed an 
appeal. At the July term of the Hot Springs 
circuit court, the parties appeared by their 
attorneys, and neither paity requiring a jury, 
the cause was submitted to the court. On 
the trial in the circuit court, the plaintiff hav- 
ing offered in evidence, in support of his ac- 
tion, the following writing obligatory, to wit: 
"Washuigton, Nov., 1831. On or before the 
first day of December next, I promise to pay 
A, Madding fourteen dollars and seventy-five 
cents, which may be discharged in good mer- 
chantable seed cotton, delivered in Bark- 
man's or Collins' gin, for value received. 
Witness my hand and seal. (Signed) John 
Peyton." (Seal.) The defendant, by his 
counsel, moved the court to exclude the said 
writing obligatory from being given in evi- 
dence, which motion the court sustained, and 
thereupon rendered a judgment for the de- 
fendant; to which opinion the plaintiff ex- 
cepted, and filed his bill of exceptions. The 

1 [Reported by Samuel H, Hempstead, Esq.] 
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only question" for the consideitition of this- 
court is, whether the circuit court erred in 
excluding the writing obligatory from being 
given in evidence. This will depend upon a . 
fair construction of the statute regulating: 
the collection of "small debts." The first 
section of the small debt law provides, that 
the summons shall set forth the true cause- 
of action, whether founded on bond, bill, 
note, book account, or promise. The sum- 
mons, in the case before the court, deseribes- 
the cause of action to be a note. A note is- 
the evidence of debt in writing, not under 
seal. The instrument of writing excluded* 
from being given in evidence by the circuit 
court, is a bond, or writing obligatory,— an.' 
evidence of debt in writing under seal. The 
object of requiring the true cause of action 
to be set forth in the summons is, to apprise 
the defendant of the charge which he is call- 
ed upon to answer, in order that he may be- 
prepared to make his defence. The writing; 
offered in evidence, in the circuit court, being: 
in legal- acceptation and operation totally dif- 
ferent from that described in the summons, 
and constituting an altogether different 
ground of action, was very properly excluded 
from being given in evidence. This court 
is disposed to sustain," whenever it is pos- 
sible, proceedings had before a justice of the 
peace, knowing the great inconvenience 
which would result to the country from re- 
quiring formal correctness in their proceed- 
ings. Jiidgment affirmed. 
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Case ]Sro. 8,934. 

MADDOX V. STEWART. 

[2 Cranch, O. C. 523.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 

Courts — Jdrisdictional Amount — Credit to Re- 
duce — AssEST Pkeso-med — Justice of 
Peace— Appeal from. 

1. If a creditor gives a credit upon his account- 
so as to bring it within the jurisdiction of a jus- 
tice of the peace, and if the debtor does not ob- 
ject to the credit before the justice, his assent 
to the credit will be presumed. 

2. No appeal lies from the judgment of a jus- 
tice of the peace rendered upon the verdict of a 
jury. 

Appeal from the judgment of a justice ol" 
the peace, upon the verdict of a jury. 

[This was a suit by W. R. Maddox against 
Archibald Stewart.] 

THE COURT (MORSBLL, Circuit Judge, 
contra) dismissed the appeal, upon the- 
ground that a fact once tried by a jury can- 
not be reexamined otherwise than according 
to the rules of the common law. (See the- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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seventh amendment to the constitution of the 
United States.) And that a second trial by 
jury in another couit is not according to the 
. rules of the common law. 

J. Dunlop, for appellant, contended that it 
appeared, by the account on which the judg- 
ment was rendered, that the appellee had giv- 
en a credit "by gift, &e. &c." so as to leave 
a balance of $50, and bring his claim within 
the jurisdiction of the justice; which he had 
no right to do. 

Mr. Key, contra. That was done before ap- 
plication was made to the justice for the 
warrant, and the appellant at the trial did 
not object to it, except that it was for too 
small a sum. Mr. Key cited the case of 
Porter v. Rapine [Case No. 11,288], in this 
court, at June term, 1812, in which it ap- 
peared that Rapine had released $6.85 of his 
claim so as to give jurisdiction to the magis- 
trate, who gave judgment for $20; and this 
court affirmed the judgment, as it did not 
appear that the appellant had objected to the 
cx'edit before the justice. 

ORANCH, Chief Judge, mentioned the case 
of Cazenove v. Darrell [Id. 2,539], in Alex- 
andria, in which the creditor had given a 
credit in order to bring his claim within the 
jmrisdietion of the justice of the peace. The 
debtors objected to the credit before the 
justice; and this court decided that the cred- 
itor could not, without the consent of the 
debtor, release a part of the debt for that 
purpose. 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion that as the appellant, 
in the present case, did not object to the 
credit before the justice, his assent may now 
be presumed; and that therefore the justice 
had jurisdiction of the cause. 
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MADDOX V. THORNTON. 

[2 Cranch, C C. 260.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1821. 

Consideration— iMMOUAL—TitAixixG Race- 

HOKSE. 

The feeding and training a race-horse is not 
an immoral consideration, and will support an 
assumpsit to pay for the same. 

Mr. Law, for defendant, contended that 
the feeding and training the defendant's 
race-horse, for the worth of which this ac- 
tion was brought, was an immoral considera- 
tion, and within the reason of the decision 
of this court in the ease of Holmead v. Mad- 
dox [Case No. 6,629], at December term, 1818. 

Mr. Jones, contra. 

THE COURT (CRANCH, Chief Judge, 
doubting) said that this case did not come up 
to that. The horse might be training for a 
private race; or no race might be run, &c. 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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MADDUX V. USHER. 

[2 Hask. 261.] i 

Circuit Court, D. Massachusetts. Oct., 1S78. 

Sale — OitDEB — Foh Cash — Condition Precedent 

— fokwakding goods — attached — tltle— 

Averment of Citizenship— Amendment. 

1. An order, "Please ship me at once 25 bbls. 
same whiskey I had before," is an order for a 
cash sale. 

2. A reply, "Please find enclosed our invoice 
for 25 pkgs., shipped you this day as ordered, 
also our draft for amount of invoice which 
please accept and return," is not an acceptance 
of such order, but a nroposed sale, upon condition 
that the draft be first accepted; and the person 
giving the order, after notice of the condition im- 
posed, can acquire no title to the goods after- 
wards received, unless the proposed condition is 
complied with. 

3. The fact_ of forwarding the goods before 
compliance with the terms of sale by the pur- 
chaser is not necessarily a waiver of the condi- 
tions of sale. 

4. It is a question of fact for the jury to say 
under all, the circumstances, whether the ven- 
dor so conducted as to waive conditions of sale, 
that he may have imposed. 

5. A vendor may replevy his goods from a 
United States marshal who attached them as the 
property of a supposed purchaser, when he has 
not complied with the conditions of such sale, 
and they have not been waived. 

6. A defective averment of the citizenship of 
parties may be amended after verdict. 

Replevin, by [William B. Maddurc and oth- 
ers] citizens of Ohio against [Roland G. Ush- 
er] the United States marshal for the district 
of IMassachusetts, to recover goods that he 
had attached as the property of a merchant 
in Boston, who claimed to have purchased 
the same of the plaintiffs. The plaintiffs al- 
leged the proposed sale by them to have been 
upon condition precedent that had neither 
been complied with nor waived, and that 
they had not parted with their title to the 
goods. The verdict was for the plaintiffs, 
whereupon the defendant filed a motion for a 
new trial for misdirection, and because tlie 
verdict was against law and evidence. 

Morse, Stone & Greenough, for plaintiffs. 
Avei-y & Hobbs, for defendant. 

Before CLIFFORD, Circuit Justice, and 
FOX, District Judge. 

FOX, District Judge. In Januaiy, 1875, J. 
M. Demarest was a wholesale liquor dealer, 
in Boston; he had purchased from an agent 
of the plaintiffs, who resided in Cincinnati, a 
quantity of whiskey, and, on the sixteenth of 
January, wrote to the plaintiffs, "Please ship 
me at once twenty-five barrels same whiskey 
I had before. I have not seen your Mr. Mont- 
gomery lately, or would have ordered through 
him." To this the plaintiffs replied, "Cincin- 
nati, January 21, 1875: Mr. J. M. Demarest: 
With this you will please find enclosed our 
invoice, at lowest rate, for twenty-five pack- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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ages shipped to you this day as ordered in 
your favor of sixteenth; also, find enclosed 
our draft for amount of invoice, which please 
accept and return. Thanking you for the 
order, &c." The whiskey reached Boston 
some days after the receipt of this letter by 
Deraarest; he never accepted the draft, but 
did take possession of the whiskey, which, 
with the exception of one or two barrels, 
was shortly after attached by defendant, the 
marshal of this district, on a writ against 
Demarest, returnable to this court, and the 
present action of replevin was instituted for 
its recovery. On 'the trial, the jury were in- 
structed that, upon the written documents, 
the sale of the twenty-five barrels of whiskey 
to Demarest by plaintiffs was upon the condi- 
tion of his payment therefor by his accept- 
ance of the draft. To this instruction the de- 
fendant's counsel excepts. 
. Demarest's order was for. a cash sale, and 
if it had been accepted as written, and the 
goods forwarded in compliance therewith, 
the sale would have been for cash, and he 
would not have been entitled to any credit; 
but it is manifest that the plahitiffs did not 
accept and act upon this offer of Demarest; 
but, instead thereof, for reasons best known 
to themselves, they declined to sell for cash, 
and forwarded him a sixty days' draft en- 
closed with the same letter with the invoice 
and other documents, which draft they re- 
quested him to accept and return. Demar- 
est's proposal was not accepted, and the goods 
were not delivered to the railroad in compli- 
ance with his offer; but the plaintiffs substi- 
tuted entirely new and different terms of 
sale, which, of course, they were fully author- 
ized to do. It is said the language of the let- 
ter of the plaintiffs does not, in express terms 
impose, as a condition of the sale, the return 
of the draft accepted by Demarest; but con- 
sidering the brevity and conciseness of the 
correspondence, we are of opinion its legal 
signification was to impose upon the sale this 
condition. After informing Demarest that 
they had that day shipped the goods, they 
enclose invoice and draft in the letter, and 
state therein, "find enclosed our draft for 
amount, which please accept and return." 
This surely was not a sale for cash; but on 
the conti-ary, it is manifest that, while in 
other respects they accepted the proposal of 
Demarest, they, instead of cash, required an 
acceptance in payment; and when we re- 
member the informal manner in which mer- 
cantile correspondence is conducted, we think 
it a reasonable construction of the language 
here used, to hold that both parties must 
have understood that the contract required 
that the payment for the merchandise should 
be made by a return of the draft duly accept- 
ed. While the plaintiff's might, in precise 
terms, have informed Demarest that they de- 
clined his offer, and would not sell the mer- 
chandise to him except on condition of his ac- 
ceptance of the draft, such formal language 
is hardly to be expected in business transac- 
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tions; and their sending him the draft and 
other documents on the same day they ship- 
ped the whiskey may well, in connection with 
the letter, be considered as equivalent to a 
direct assertion that the sale would depend 
upon such condition being performed. 

It is said that the merchandise was deliver- 
ed to the railroad before the plaintiffs wrote 
their letter to Demarest of January twenty- 
first, and that such delivery was, in law, a 
delivery to Demarest, and cannot afterwards 
be controlled by subsequent acts of the plain- 
tiffs; but in our view, the plaintiffs not hav- 
ing accepted Demarest's proposal for a cash 
sale, the action of the plaintiffs in shipping 
the merchandise must be examined entirely 
independent of Demarest's previous offer, and 
in no way to be influenced thereby. Conced- 
ing that that offer was declined, so far as 
the plaintiffs' rights are involved, it is as 
though it had never been made. They might, 
if they chose, send goods of that description 
to Demarest on just such conditions as they 
thought most for their interest; and if Dem- 
arest received the goods after he was infoi-m- 
ed of the conditions upon which the plaintiffs 
had forwarded them, he must be held to have 
agreed to those conditions, and could acquire 
no title without compliance therewith. 

The argument of defendant's counsel pro- 
ceeds upon the theory that plaintiffs, having 
first accepted Demarest's offer, and placed 
the goods on the cars to be forwarded to 
Demarest, afterwards, on the same day, 
changed their pui-pose; but the conclusive an- 
swer to this is, that there is no evidence that 
plaintiffs ever accepted Demarest's proposal; 
on the contrary, it is clear, beycJnd question, 
that they never accepted his offer, but sub- 
stituted terms essentially different, upon 
which they forwarded the goods to him, 
taking care to advise him, before the recep- 
tion of the goods, of these terms, and leaving 
it to his option whether he would or not, on 
those terms, complete the purchase. All that 
took place in Cincinnati on January twenty- 
first were parts of one transaction, carrying 
out a proposed sale by the plaintiffs to Dem- 
arest; and the court would not be justified 
in selecting a single act of the parties, and 
hold them concluded thereby in manifest con- 
travention of the intent of the plaintiffs, as 
fully communicated to the purchaser. 

The language of Lord Westbury in Shepherd 
V. Harrison, L, R. 5 H. L. 116, is quite appli- 
cable to the present case. In that case, a bill 
of lading for goods and a bill of exchange to 
be accepted in payment were forwarded to a 
party, and, as in the present instance, he re- 
ceived the goods under the bill of lading, but 
refused to accept the bill of exchange. The 
learned judge there says, on page 130: "I 
think the truth of tlie case was this; that the 
two documents were originally intended to 
be dependent, the one on the other, and that 
they were sent together, under the conviction 
and in the confidence that the bill of exchange 
would be accepted and returned to the sender 
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in consideration of the bill of lading. That, 
however, was not done, and therefore I take 
it that the bill of lading acquired in that man- 
ner gave no right of property to the appel- 
lant." Lord CairnSj in the same case, page 
133, says: "I, therefore, think that, when 
one merchant in this country sends to another, 
under circumstances like the present, a bill of 
lading and a bill of exchange, it is not at all 
necessary for him to say in words, we require 
you to take notice that our object in enclosing 
these bills of lading and bills of exchange is, 
that before you use the bills of lading you 
shall accept the bills of exchange. Merchants 
know perfectly well what they mean when 
they express themselves, not in the language 
of lawyers, but in the language of courteous 
mercantile communication; and I do not 
think that any merchant in England, receiv- 
ing a bill of lading and a bill of exchange 
under these circumstances, when he came to 
reflect on the matter, would feel any doubt 
that he could not retain the one without ac- 
cepting the other. * * i believe that * * 
what took place in Liverpool did not vest the 
property in him (the plaintiff)j but the prop- 
erty remained in the shippei-s." 

When the sale is on condition that the pur- 
chaser should send his notes in payment, and 
the condition is not performed, no title vests 
in the purchaser. Coggill v. Hartford &N. H. 
R. Co., 3 Gray, 545; Hirschorn v. Canney, 98 
Mass. 149. 

A distinction is attempted to be drawn be- 
tween a delivery of goods to a railroad and 
receiving therefor the common railroad re- 
ceipt, and a delivery on board of a vessel, to 
be carried, and a bill of lading taken there- 
for. If it is admitted that such a distinction 
exists when the ship is not a common car- 
rier, it is not applicable to the present ease, 
as the deliveiy to the i-ailroad was condition- 
al and not absolute; the deUvery, being only 
one act in the consummation of the sale on 
the twenty-first, is not to control the other 
branches of the contract, by one of which, 
this condition of payment by the acceptance 
was imposed on the purchaser. 

The question- whether there was any waiv- 
er of the condition by the deliveiy to the car- 
rier was submitted to the jury, under the in- 
structions, "that ordinarily, if a party makes 
a sale upon condition, and delivers the prop- 
erty without any understanding in reference 
to the continuance of the condition, this 
would be construed as a waiver of the condi- 
tion, and it would be a presumption of law, 
that, if he delivered the article without any 
understanding between him and the buyer 
that the condition should continue, he intend- 
ed to waive the condition. If the delivery is 
unaccompanied by any act, word, or circum- 
stance, to indicate that it is qualified, or 
made subject to the condition, the purchaser 
has a light to understand that the condition 
is waived. The fact that the goods were ac- 
tually forwarded or delivered to the pur- 
chaser, before a compliance with the terms 
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of sale, is not necessarily a waiver of the 
conditions of sale. It is enough to enable the 
sender to retain his title to the goods, if it 
appears that it was the understanding of the 
parties, at the time of the delivery, that the 
condition of payment or security was not 
waived, though there was no express declara- 
tion to that effect at the time. The question 
of waiver is, therefore, a question of fact for 
the jury, and may be proved by declamtions, 
acts and circumstances attending the deliv- 
ery. Did the plaintiffs so deal with the prop- 
erty that they must be hel.d to have waived 
the payment by acceptance of their draft? 
And had Demarest the right to undei-stand, 
from what they did, that they waived this 
condition, and that the title to the property, 
by its being foi-warded as it was, became 
Demarest's absolutely, without his accept- 
ance of the di-aft?" 

These instractions were substantially ex^ 
ti-acts from opinions found in the later Mass- 
achusetts decisions, and no objection is 
made thereto; but it is suggested in argu- 
ment that upon the documentary evidence it 
■n^as for the coui-t to detei-mine the question 
of waiver, as a matter of law. The answer 
to this suggestion is, that there was other 
testimony upon this point besides the docu- 
ments, especially that given by one of the 
plaintiffs as a witness, which was not in all 
respects consistent, some portions tending to 
establish a waiver, whilst in other portions, 
this was strongly denied. 

It is claimed that the plaintiffs have mis- 
taken their remedy; that replevin can not be 
maintained against the marshal; and refer- 
ence is made to Freeman v. Howe, 24 How. 
[65 U. S.] 450, in support of this objection. 
The cases are essentially different. In Free- 
man V. Howe, the defendant, as marshal of 
this district, had in his possession, under le- 
gal process, the property which the plaintiff 
undertook by process issued from the state 
court to replevin from his possession; and it 
was decided that the state courts could not 
take from the marshal property in his cus- 
tody under the authority of the circuit court;. 
there could not be a conflict of jurisdiction. 
In the present controversy between citizens 
of different states, which confers upon the 
circuit court jurisdiction, the plaintiffs have- 
replevined in this couit, the property held by 
the marshal of the court, under attachment 
on a writ returnable to, and pending in the- 
same court. Instead of any conflict of dift'er- 
ent tribunals therefor, the plaintiffs appeal to 
the same tribunal which has directed the at- 
tachment, and invoke its assistance in deter- 
mining the validity of the attachment and. 
the plaintiffs' title to the property thus seized 
by the marshal on his precept from this 
court. 

Such had been the practice prior to Free- 
man V. Howe [supra], as in Harris v. De- 
Wolf, 4 Pet. [29 U. S.] 147, the supreme court 
of the United States sustained a judgment 
in replevin against the marshal of the Massa- 
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cliusetts district, recovered in tlie circuit 
coui-t, for property attaclied by him on a 
writ returnable before the circuit court The 
case is in all these points identical with the 
present Freeman v. Howe proceeds through- 
out upon the principle that the courts of the 
United States, having authorized an attach- 
ment, alone are to determine whether the 
possession acquired by the marshal is valid 
and shall remain, and declares that other 
tribunals cannot be allowed to disturb the 
possession thus acquired, and take from him 
the propei-ty; but it is most clearly affirmed 
in the same opinion, that it is the duty of 
the federal courts to afford to the real own- 
ers of the property, so attached, complete 
and appropriate remedies, and to direct a 
restoration to the true owner of that to which 
he shall be entitled. The court so authoriz- 
ing an attachment is not restricted to a sin- 
gle remedy; but the aggrieved party may 
well avail himself of any remedy known to 
the law, which will more effectually protect 
his rights, and by which the federal courts 
may, according to well-established principles, 
determine the legal rights of the respective 
parties. 

In Freeman v. Howe, it is said that a bUl 
might be filed on the equity side of the court 
to prevent injustice or an inequitable ad- 
vantage under mesne or final process, it not 
being an original suit, but auxiliaiy and de- 
pendent, and could be maintained without 
reference to the citizenship or residence of 
the parties. In that ease^ such a remedy 
could alone be resorted to, as an action at 
common law could not be maintained in the 
circuit court, on account of the parties being 
both citizens of Massachusetts, a difficulty 
not presented in the present case. A right to 
redress being thus acknowledged by the su- 
preme court, and Sir. Justice Kelson, having 
in his opinion pointed out ihe remedy which 
the party in that case might avail himself 
of, we hold that, when the case is different, 
and one in which the common law has for 
hundreds of years provided a remedy, a party 
may well avail himself of it, provided he 
seeis his remedy before the tribunal having 
the custody of his property. 

In Buck v. Colbath, 3 '^Vall. [70 U. S.] 334, 
it was held that an action of trespass might 
be sustained in a state court against the mar- 
shal for an attachment made on a writ re- 
turnable to the circuit court recognizing the 
authority of the state tribunals to hold the 
mai^shal accountable for the value of the 
property he may have wrongfully attached, 
pro/ided his possession is not disturbed by 
process from the state tribunals. In Buck 
V. Colbath, [supra], Mr. .Justice Miller, refer- 
ring to the suggestion found in Freeman v. 
Howe that the owner could resort to a bill 
in equity, on page 345, says: "The proceed- 
ing here alluded to is one unusual in any 
court, and is only to be resoiled to in the fed- 
eral courts .in extraordinaiy cases where it 
is essential to prevent injustice by an abuse 



of the process of the court, which cannot oth- 
erwise be remedied." The remedy in this 
tribunal which the common law afforded the 
plaintiffs, prevents all necessity for any re- 
sort to the unusual proceeding suggested by 
the learned justice. See Matthews v. Dens- 
more, 109 U. S. 216, 3 Sup. Ct 126. 

Replevin has always been maintained in 
the state courts against the sheriff for prop- 
erty attached by him on writs from state 
tribunals. Scores of instances can be found 
in the digests of decisions in every one of the 
states; and we discern no valid reason why 
the same practice should not be sanctioned 
in the federal courts against their officers, if 
they have wrongfully attached another's 
property. 

It is urged that the citizenship of the par- 
ties is not properly averred in the writ. It 
appears that they are citizens of different 
states, and in a number of similar instances 
at the present term, lue court has allowed 
amendments to be made conformable to the 
truth, so that the citizenship may properly 
appear on the record, and the proposed 
amendment, filed June nineteenth, is allowed. 

Motion overruled. Judgment on the ver- 
dict 
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MADISON MUT. INS. CO. v. ECKER et al. 

[3 Chi. Leg. News, 233; 13 Int Rev. Rec. 135.] 

Circuit Court D. Minnesota. March, 1S71. 

IssuRASCE Company — State Regulations — Bokd 
OF Agent — PREsinras — Action for. 

1. Held, where the agent of a foreign insurance 
company had given a bond that he would faith- 
f ally account and pay over to the said company 
all moneys that should be paid to him belonging 
to said company, and in all things honestly dis- 
charge the duties of an agent of said company, 
that an action could not be sustained on said 
bond against the sureties to recover money col- 
lected by said agent for premiums, after the 
company had failed to comply with the state law 
by obtaining a renewal of their certificate. 

2. After the company had failed to comply 
with the state law, a note given for premiums 
could not be enforced against the maker unless, 
perhaps, it was in the hands of a bona fide hold- 
er for value. 

[This was an action by the Madison Mutual 
Insurance Company against George A. Ecker 
and others.] , 

NELSON,^ Cii-cuit Justice. The plaintiff, a 
foreign insurance company, has sued to re- 
cover damages for a breach of the bond exe- 
cuted by the defendant, Ecker, at the time 
of his appointment as agent of the company 
in this state. The jury returned a special 
verdict 
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The condition of tlie bond is, "that Ecker 
shall faithfully account to and pay to the 
said company all moneys that shall he paid 
to him, belonging to said company, and 
shall in all things honestly discharge the 
duties of an agent of the said company." 
There is no doubt about the breach of the 
condition of the bond, and the only defense 
relied upon by the sureties to defeat a recov- 
ery for the larger amount found by the juiy 
is, that the receipt of money premiums and 
notes by Ecker, and the issuing of policies 
was in violation of title 6, c. 34, Rev. St. 
Minn. This statute in terms declares (sec- 
tion 114), "That it shall not be lawful for 
any agent of any insurance company, in- 
corporated by any other state than the state 
of Minnesota, directly or indirectly, to take 
any risks, or transact any business of fire 
insurance in this state without such com- 
pany has first obtained a certificate of au- 
thority from the state treasurer, and before 
obtaining such certificate, such fire insurance 
company shall furnish said treasurer with a 
statement," etc. Section 121 requires that 
this statement shall be renewed annually in 
the month of January of each year, and ap- 
plies all the restrictions of the previous sec- 
tion upon the transaction of business by the 
company. Section 125 affixes imprisonment 
and fine as a penalty for a violation of the 
act 

The plaintiff had complied with the law 
previous to January, 1S67, but had transacted 
business through this agent until June fol- 
lowing, without obtaining any renewal of 
the certificate in accordance with the law. 
The sureties urge that they are not respon- 
sible for any delinquencies of Ecker while 
illegally transacting business. It is not 
doubted that any ti-ansaetion of the business 
of fire insurance after January, 1867, was 
unlawful, and the participation of the agent 
in such business was a fraudulent act, but it 
is urged that there is nothing in the statute 
declaring that the contracts of insurance are 
void. The counsel for the plaintiff claims 
that the policies issued are valid and binding 
undertakings— the moneys received by the 
agent belonged to his prin'cipal, and a con- 
version of them to his own use or failure 
to pay them over, created a breach of the 
bond which would fix the liability of the 
parties thereto. Ecker could not excuse his 
failure by setting up the illegality of his acts 
in taking applications for insurance, procur- 
ing the policies, delivering them to the in- 
sured and receiving the premiums. Nor can 
his sureties avail themselves of this defense, 
inasmuch as the conversion by Ecker is in no 
manner connected with the illegal act of 
transacting the insurance business. 

These propositions are urged with great 
force, but in our opinion are not applicable 
upon a fair construction of the act regulating 
foreign insuiunce companies. It will be ob- 
served that this statute required the com- 
pany to do certain things • as a condition 



precedent of transacting business in the 
state, and is not merely directory. This con- 
dition the state had a right to impose, and 
the plaintiff was bound to conform to the 
law in all its provisions. Not having done 
so, sound public policy would seem to re- 
quire that the wrong doer should not, as 
against the sureties of the agent, recover. 
They undertook to answer for the acts of the 
agent within the legitimate scope of his au- 
thority, and their engagement was not in- 
tended to embrace any acts done by him 
contrary to law. 

The contract of insurance being prohibited 
by the statute, it would be a legal conclusion 
that any note given for premiums could not 
be enforced against the maker unless, per- 
haps, it was in the hands of a bona fide hold- 
er for value. See 11 Wis. 394; 3 Gray, 215. 
500, Clearly, therefore, in this case the 
plaintiff could not have been injured by a 
failure to turn over the premium notes, not- 
withstanding the rule adopted by the com- 
pany holding the agent responsible for the 
face of all premium notes not delivered to 
them within a specified time. The case of 
Daniel v. Barney, 22 Ind. 207, in many par- 
ticulars resembles this case, and the reason- 
ing of the learned judge commends itself to 
our judgment. 

The plaintiff will have a judgra(?nt for the 
amount received by Ecker previous to Jan- 
uary, 1867. 
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MADISON & P. R. CO. v. WISCONSIN 

et al.i 

Circuit Court, W. D. Wisconsin. Oct 28, 1879. 

Railroad Land Gkaxts — Continuity of Line — 
Selection of Indemnity Lands — C<jtekminoi's 
PiiiNciPLE — Estoppel and Forfeiture— Ovek- 
LAPPING Grants. 

[1. By the act of June 3, 1856 (11 Stat. 20), 
lands (defined in the usual manner by grant 
and indemnity limits) were granted to the state 
of Wisconsin to aid in the construction of a 
railroad "from Madison or Columbus, by way of 
Portage City to the St. Croix river or lake, be- 
tween townships 25 and 31, and from thence to 
the west end of Lake Superior and to Bay- 
field." Prior to May 5, 1864, the entire line was 
located, but none of it was constructed except 
the part between Portage and Tomah, a distance 
of 61 miles. On the latter date congress passed 
another act, which, in the first section, granted 
lands to aid in the construction of a railroad 
"from a point on +he St. Croix river or lake, 
between townships 25 and 31, to the west end 
of Lake Superior," and from some point on that 
line to Bayfield. In the second section a grant 
was made for a railroad "from Tomah to tiie 
St. Cixiix river or lake, between tewnships 25 
and 31. Mdd, that while the first act was proba- 
bly intended to create one continuous road from 
Madison to the west end of Lake Superior and 
Bayfield, the later act unquestionably operated 
to break the continuity of this line at the St. 
Croix river, and create two separate roads ; and 
hence that no deficiencies of lands within the 
grant limits of one road could be made np by se- 
lections from the indemnity limits of the other, 
unless a vested right thereto had accrued prior 
to the act of 1864.] 

1 [Not previously reported.] 
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[2. The act of 1856 provided, in the fourth sec- 
tion, that in disposing of the lands there should 
be sold in the beginning a quantity not exceeding 
120 sections, to be included within a continuous 
length of 20 miles; and that when 20 continuous 
miles of road was completed, a like quantity 
might be sold. The act of 1864, however, pro- 
vided, in section 7, that when 20 continuous 
miles of road were completed, patents might is- 
sue for the lands earned "on each side of the 
road, as far as completed, and coterminous with 
said completed section, not exceeding the 
amounf • prescribed by the act. Sdd, that what- 
ever might be the construction of the act of 1856, 
it was beyond question that, under the act of 
1S64, the selections of lieu lands must be made 
on the coterminous principle, and that a com- 
pany constructing any given 20 miles of road 
could not supply deficiencies by selections from 
the indemnity limits along some other part con- 
structed by a different company.] 

[3. By the act of 1856. the "place" or "grant" 
limits were fixed at 6 miles on each side of the 
road, and the "indemnity" limits at 15 miles. 
Under the act of 1864, however, the place lim- 
its were 10 miles and the indemnity limits 12 
miles, but from the lands thus granted there was 
to be "deducted" all the lands granted by the 
act of 1856, and no selections were to be made 
in lieu of lands granted by that act. The grant 
was to be "upon the same terms and conditions 
as are contained" in the act of 1856. Held, that 
the act of 1864 did not recognize and require the 
enforcement of the provisions of the act of 1856, 
as to all lands granted thereby, but rather it 
made a new grant, whiclx included the lands to 
which no vested right had yet accrued under the 
previous act, together with enough additional 
lands to extend the place and indemnitv limits 
to 10 and 20 miles, respectively, and then ap- 
plied the coterminous principle to the whole.] 

[4. A company which accepted from the state 
a grant of lands for the construction of the road 
from Tomah to the St. Croix river, upon the 
same conditions and restrictions as were imposed 
by the act of 1864, and also accepted from con- 
gress the benefit of a subsequent joint resolution 
extending the time allowed by that act for the 
completion of the road, as well as certificates 
from the governor showing the completion of 
two sections of the road, was, by these repeated 
recognitions of the act of 1864, estopped from 
claiming lands exceptupon the coterminous prin- 
ciple, and hence could assert no right to make up 
deficiencies by selecting lands beyond its ter- 
minal points, and within the limits granted to 
other companies, which had already commenced 
the work of construction under the act of 1864.] 

[5. A company which accepted from the state 
a grant for the construction of part of the line 
upon condition that the same should be com- 
pleted within a given time, but failed to fulfill 
the condition, for which reason a forfeiture was 
declared by the legislature, could not, merely by 
doing certain grading, have acquired anv vested 
rights in the land such as would prevent the 
operation of the forfeiture.] 

[6. The acceptance by the state of the grant 
made by the act of congress of 1864, with its 
condition requiring the lands to be disposed of 
upon the coterminous principle, operated of itself, 
and without any formal act of forfeiture, to cut 
off any claim to lands beyond the terminus of its 
own road made by a company which, prior to the 
act of 1864, had violated the conditions upon 
which the state had granted lands to it.] 

[7. Under the acts of congress the grants were 
of sections of land in place, as they existed on 
the ground, so that if any of these sections were 
fractional, the state could not make up the de- 
ficiency from lands in the indemnity limits, be- 
cause, as to the lands in place, the acts operate 
directly by specific description. But, where 
tliere were not lands in place to meet the calls of 
the grants, whether the deficiency were more or 



less, it was competent to supply it by sections 
from the indemnity limits; or, if there were 
parts of sections of the lands in place excluded 
from the grant by ihe terms of the acts, it 
was competent to supply the deficiency from the 
indemnity limits by a similar legal subdivision 
of land.] 

[8. It seems that where contemporaneous 
grants are made to different companies, whose 
roads approach each other so that the grams 
overlap, such companies are to be regarded as 
tenants in common, without regard to which 
company first constructs its road.] 

[This -was a bill by the Madison and Port- 
age Railroad Company against the treasurer 
of the state of Wisconsin, the West Wiscon- 
sin Railway Company, the Wisconsin Rail- 
road Farm Mortgage Land Company, the 
North Wisconsin Railway Company, the Chi- 
cago, Portage & Superior Railway Com- 
pany, and the Wisconsin Central Railway 
Company, Gross bills were filed by various 
defendants. The purpose of the litigation was 
to determine the conflicting claims of the 
various parties to certain lands granted by 
congress to the state of Wisconsin to aid in 
the construction of railroads in that state.] 

HARLAN, Circuit Justice. By the first 
section of the act of congress, approved June 
3, 1856, granting public lands to aid in the 
construction of i-allroads in the state of Wis- 
consin, there was granted to that state, "for 
the purpose of aiding in the construction of 
a railroad from Madison or Columbus, by 
way of Portage City, to the St. Croix river 
or lake, between townships 25 and 31, and 
from thence to the west end of Lake Su- 
perior and to Bayfield, and also from Fond, 
du Lac, on Lake Winnebago, northerly to 
the state line, every alternate section of land, 
designated by odd numbers, for six sections 
in width, on each side of said roads respec- 
tively." "But," the act declares, "in case it 
shall appear that the United States have, 
when the lines or routes of said roads are 
definitely fixed, sold any sections or parts 
thereof granted as aforesaid, or that the right 
of pre-emption has attached to the same, then 
it shall be lawful for any agent or agents, 
to be appointed by the governor of said state, 
to select, subject to the approval of the secre- 
tary of the interior, from the lands of the 
United States nearest to the tier of sections 
above specified, as much land in alternate 
sections or parts of sections as shall be equal 
to such lands as the United States have sold 
or otherwise appropriated, or to which the 
right of pre-emption has attached as afore- 
said, which lands (thus selected in lieu of 
those sold and to which pre-emption has at- 
tached as aforesaid, together with the sec- 
tions or parts of sections designated by odd 
numbers as aforesaid and appropriated as 
aforesaid) shall be held by the state of Wis- 
consin for the use and purpose aforesaid; 
provided, that the lands to be so located shall 
in no case be further than fifteen miles from 
the line of the roads in each case, and se- 
lected for and on accoimt of said roads; pro- 
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vided, further, that the lands hereby granted 
■shtJll be exclusively applied in the construc- 
tion of that road for which it was granted 
and selected and shall be disposed of only as 
the work progresses, and the same shall be 
applied to no other purpose whatsoever; and 
provided further, that any and all lands re- 
served to the United States by any act of 
congress, for the purpose of aiding in any 
object of internal impi'ovement, or in any 
manner for any pm-pose whatsoever, be, and 
the same are hereby reserved to the United 
States from the operation of this act, except 
so far as it may be found necessary to lo- 
cate the route of said railroads through said 
reserved lands, in which case the right of 
way only shall be gi-anted, subject to the 
approval of the president of the United 
States." The second section provides that 
the sections and parts of sections of land 
which, by such grant, remained to the United 
States, within six miles on each side of said 
roads, should not be sold for less than double 
the minimum price of the public lands when 
sold, nor should they become subject to pri- 
vate entry until the same had been offered at 
.public sale at the increased price. By the 
fourth section it is declared that the lands 
granted should not be disposed of by the 
state, except in the following manner: That 
a quantity of land not exceeding 120 sections, 
and included within a continuous length of 
20 miles of roads, respectively, might be 
sold; and when the governor of the state 
should certify to the secretary of the interior 
that any 20 consecutive miles of either of 
said roads wei*e completed, "then another 
like quantity of land" thereby giunted might 
be sold, and so from time to time until the 
roads are completed. If the roads were not 
completed within ten years, the act provided 
that no further sales should be made, and the 
unsold lands should revert to the United 
States. The lands, rights and privileges thus 
granted were, on 8th October, 1836, formally 
accepted by the state upon the terms, condi- 
tions, and restrictions contained in the act of 
congi'ess, and the state assumed and under- 
-took the trust thereby created. 

On 11th October, 1856, the state, by an act 
■on that day approved [Gen. Acts Wis. p. 
217], authorized the La Crosse & llilwaukee 
Railroad Company, a corporation created by 
the laws of Wisconsin, to construct and oper- 
ate the roads described in the act of congress 
from Madison and Columbus, via Portage 
City, to St. Croix river and lake, and from 
thence to the west end of Lake Superior and 
to Bayfield; and for the purpose of aiding 
such construction the state granted to that 
company all its interest and estate, present 
-and prospective, in or to the lands granted 
by the act of June 3, 1856, for the construction 
■of the railroad between the points and along 
the routes just named, together with all the 
rights, privileges, and immunities conferred or 
intended to be conferred by the act of eon- 
gi*ess. Prior to May 5, 1804, no portion of 



the entire route from Madison, via Portage 
City and St. Croix river or lake, to the west 
end of Lake Superior and to Bayfield, had 
been completed, except the line between Por- 
tage and Tomah, a distance of 61 miles; that 
part of the line was consti'ucted in the years 
1857 and 1858, and ever since April, 1858, has 
been in use for freight and passenger trains. 

On May 5, 1864 [13 Stat, 66j, congress 
passed an act "granting lands to aid in the 
constniction of certain railroads in the state 
of Wisconsin." Since the rights of parties to 
this litigation depend chiefly, if not altogether, 
upon the construction and effect which may 
be given to that act, it is necessary to refer 
at some length to its provisions. By the first 
section it is declared "that there be and is 
hereby granted to the state of Wisconsin, for 
the pm'pose of aiding in the construction of a 
railroad from a point on the St. Croix river or 
lake, between townships 25 and 31 to the 
west end of Lake Superior, and from some 
point on the line of said road, to be selected 
by said state, to Bayfield, every alternate sec- 
tion of public land designated by odd num- 
bers, for ten sections in width on each side 
of said road, deducting any and all lands 
that may have been granted to the state of 
Wisconsin for the same purpose by the act 
of congress of June 3d, 1856, upon the same 
terms and conditions as are contained in the 
act granting lands to the state of Wisconsin 
to aid in the construction of railroads in said 
state, approved June 3d, 1856." "But," the 
act provides, "in case it shall appear that the 
United States have, when the line or route of 
said road is definitely fixed, sold, reserved, or' 
otherwise disposed of any sections or parts 
thereof, granted as aforesaid, or th:it the right 
of pre-emption or homestead has attached to 
the same, then it shall be lawful for any 
agent or agents, to be appointed by said com- 
pany to select, subject to the approval of the 
secretary of the interior, from the public 
lands of the United States nearest to the tier 
of sections above specified, as much land in 
alternate sections or parts of sections as shall 
be equal to such lands as the United States 
have sold or otherwise appropriated, or to 
which the right of pre-emption or home- 
stead has attached as aforesaid, which lands 
(thus selected in lieu of those sold, and to 
which pre-emption or homestead right has at- 
tached as aforesaid, together with sections 
and parts of sections designated by odd num- 
bers as aforesaid, and appropriated as afore- 
said) shall be held by said state for the use 
and purpose aforesaid ; provided that the lands 
to be so located shall in no case be further 
than 20 miles from the line of the said roads, 
nor shall such selection or location be made 
in lieu of lands received under the said grant 
of June 3d, 1856, but such selection and loca- 
tion may be made for the benefit of said state, 
and for the purpose aforesaid, to supply any 
deficiency under the said grant of June 3d, 
1856." By the second section of the act, a 
gi'ant in similar terms, and upon like coudi- 
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tions as to tlie selection of lands in lieu of 
sections or parts of sections appearing, wlien 
tlie line or route of the road shall have been 
definitely fixed, to have been sold, reserved, 
ov otherwise disposed of, was made to the 
state for the purpose of aiding in the con- 
«tniction of a railroad from Tomah to the 
St. Croix river or lake, between sections 25 
and 31, of "every alternate section of public 
land designated by odd numbers, for ten sec- 
tions in width on each side of said roads, de- 
ducting any and all lands that may have 
been granted to the state of Wisconsin, for 
the same purpose by the act of congress grant- 
ing lands to said state to aid in the construc- 
tion of certain railroads, approved June 3, 
iSoO. upon the same terms and conditions as 
are contained in the said act of June 3, 1856." 
By the third section of the act, and upon like 
conditions as to the selection of lieu lands 
{except that no reference was made to deduc- 
tions of lands granted by or received under 
the act of June 3, 1856), there was granted 
to the state, to aid in the construction of a 
railroad from Portage City, Berlin, Doty's 
Island, or Fond du Lac, as the state might 
determine, to Bayfield, and thence to Superior, 
on Lake Superior, "every alternate section of 
public land, designated by odd numbers, for 
ten sections in width on each side of said road, 
upon the same terms and conditions as are 
contained in the act granting lands to said 
state to aid in the construction of railroads in 
said state, approved Jvme 3, 1856." Section 
4 declares that the sections and paris of sec- 
tions of land remaining to the United States, 
within 10 miles on each side of said roads, 
shall not be sold for less than double the 
minimum price of the public lands when sold; 
nor should any of the said reserved lands 
become subject to private entry until the same 
shall have been first offered at public sale at 
the increased price. By section 5 it is pro- 
vided that the time fixed and limited for the 
completion of the roads in the act of Jime 3, 
1856, was extended to a period of five years 
from and after May 5, 1864. Section -6 is 
similar to the last proviso of section 1 of the 
act of June 3, 1856. By section 7 it was de- 
clared that, whenever there was "completed 
20 eonsecutlTe miles of any portion of said 
railroads, supplied with all necessary drains, 
culverts, viaducts, crossings, sidings, bridges, 
turnouts, watering places, depots, equipments, 
furniture, and all other appurtenances of a 
first-class railroad, patents shall issue con- 
veying the right and title to said lands to the 
said company entitled thereto, on each side of 
the road, as far as the same is completed and 
coterminous with said completed section, not 
exceeding the amount aforesaid, and patents 
shall in like manner issue as each 20 miles 
of said road is completed; provided, however, 
that no patents shall issue for any of said 
lands unless there shall be presented to the 
secretary of the interior a statement, verified 
on oath or affirmation by the president of said 
company, and certified by the governor of the 
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state of Wisconsin, that such 20 miles have 
been completed in the manner required by 
this act, and setting forth with certainty the 
points where such 20 miles begin and where 
the same end; which oath shall be taken be- 
fore a judge of a court of record of the United 
States." The eighth section declares that the 
lands' gi-anted by that act shall, when patented 
as provided in the seventh section, be subject 
to disposal, for the pui-poses stated in the act, 
and for no other, and the railroads should be 
and remain public highways for the use of the 
government of the United States, free from 
all toll or other charge, for the transportation 
of any property or troops of the United States. 
The ninth and only remaining section provides 
that, if the road mentioned in the third sec- 
tion is not completed within 10 years from the 
passage of the act, as provided therein, no 
further patents should be issued to the com- 
pany for such lands, no further sales should 
be made, and the lands unsold should revert 
to the United States. 

On the 20th March, 1865, the lands gmnted 
by the act of May 5, 1864, were accepted by 
the state, "subject however, to all the con- 
ditions of said act of congress," and the state 
consented "to execute the said trust, created 
by the aforesaid act of congi-ess, pursuant 
in all things, to the terms, limitations, and 
conditions of said act" The secretary of 
state of Wisconsin was required to transmit 
a certified copy of the resolution, showing 
such acceptance, to the secretary of the in- 
terior. " 

EecuiTing to the provisions of the act of 
June 3, 1856, it seems to be reasonably clear, 
that that act contemplated, or at any rate 
rendered possible, the construction, by one 
company, of a single continuous railroad 
from Madison or Columbus, via Portage 
City and St. Croix river or lake, to the west 
end of Lake Superior and to Bayfield. But 
the continuity of such line was destroyed, 
and in my opinion was intended to be de- 
stroyed, by the act of May 5, 1864. Instead 
of making an additional or increased grant 
for one entire line, as described in the act 
of June 3, 1856, from Madison or Columbus 
to Lake Superior, congress, in one section of 
the act of 1864, made a distinct grant for a 
railroad from a point on the St Croix river 
or lake, between townships 25 and 31, to 
the west end of Lake Superior and to Bay- 
field; in another section, a distinct grant to 
aid in the construction of another railroad 
from Tomah to St Croix river or lake, be- 
tween townships 25 and 31; and, in a third 
section, a distinct grant for another and dis- 
tinct railroad from Portage City, Berlin, 
Doty's Island or Pond du Lac, to Bayfield, 
thence to Superior. If congress had intended 
to give additional lands for the benefit of the 
same or a single and continuous line from 
Madison or Columbus, via St. Croix river or 
lake, to the west end of Lake Superior and 
to Bayfield, as described in the act of June 
3, 1856, that result could have been effected 
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by an amendmeut of that act, simply ex- 
tending, for the benefit of the line therein de- 
scribed, and which had then been fonnally 
located, the place limits to 10 miles and the 
indemnitj' limits to 20 miles. But, instead 
of adopting that course, it made a specific 
grant, in separate sections, for distinct roads 
between designated terminal points, without 
requiring the parties or companies construct- 
ing those several lines to adopt the line or 
route which may have been located under 
or by virtue of the act of June 3, 1856. 
This course was, perhaps, suggested by the 
fact, of which we may presume congress had 
knowledge, that nearly eight years had 
elapsed after the state's acceptance of the 
act of June 3, 1856, without anything what- 
ever being done upon the line, west add north 
of Tomah, beyond the mere location of the 
I'Oute from Tomah, via St. Croix river or 
lake, to Lake Superior. But, whatever con- 
siderations may have influenced congress we 
are satisfied that the purpose of the act of 
May 5, 1864, was to break the continuity of 
the original line from Tomah, via St. Croix 
river or lake, to the west end of Lake Su- 
perior and to Bayfield, and devote to the 
construction of separate and distinct por- 
tions of that line an increased quantity of 
lands beyond the amount granted by, on 
which could have been made available un- 
der the act of 1856. 

An important question arising upon the con- 
struction of the acts of 1856 and 1S64 is, 
whether the actPof 1864 provides for the dis- 
posal of the gi-anted lands upon a principle 
or by a rule different from that prescribed 
in the act of 1856, and, further, whether that 
of 1864 has not practically, and without vio- 
lating any of the rights of the parties to 
this cause, supereeded the essential poi-tions 
of tlie act of 1856. Touching the act of June 
3, 1856, some of the counsel insist that the 
lands, which by that act weve allowed to be 
selected in lieu of lands appearing to have 
been previously sold or otherwise appro- 
priated by the government, or the lands 
eai-ned by the construction of each 20 con- 
tinuous miles, could have been located any- 
where along the entire line from Madison, 
via Portage and St. Croix river or lake, to 
the west end of Lake Superior and to Bay- 
field, and that the selection of such lands 
was not by that act limited to the public 
lands coterminous withany completed section 
of 20 miles and within 15 miles of the line 
of road. Without stopping now to inquire 
how far that construction of the act of June 
3, 1856, is maintained by some of the adjudg- 
ed cases, or by the action of any department 
of the government, it is quite certain that the 
act of May 5, 1804, admits of the disposal 
of the lands therein granted only upon the 
coterminous principle. Upon the completion 
of 20 consecutive miles in the manner re- 
quired for a first class railroad, and upon the 
fact of such completion being certified by 
the governor, and sustained by affidavits, 



presented to the secretary of the interior, 
patents could issue for the lands eai*ned in 
the consti'uction of such twenty continuous 
miles. But the statute, in language too ex- 
plicit to admit of doubt, or to re<iuire con- 
struction, declares that the patents shall con- 
vey the right and title to such earned lands to 
the companies entitled thereto, "on each side 
of the road, as far as the same is completed, 
and coterminous with said completed section, 
not exceeding the amount" prescribed in the 
act. According to the act of 1864, patents 
for lands earned in pursuance of its provi- 
sions could issue only to the companies con- 
stmcting the roads described in the act, or to 
the companies to whom the benefit of the 
grant might be ti-ansferred. 

It is, however, contended with much ear- 
nestness that the act of 1864, so far from re- 
pealing or modifying the act of 1856, recog- 
nizes and requires the enfoi-cement of its 
provisions as to all lands covered by the 
grant therein contained. But, in my opinion, 
this position is unauthorized by anything 
contained in the act of May 5, 1864, and is 
inconsistent with the evident intention of 
congress in making distinct gi-ants for the 
several roads designated in that act. The 
grant is of "every alternate section of pub- 
lie land designated by odd numbei-s for ten 
sections in width on each side of said road, 
deducting any and all lands that may have 
been gi-anted to the state of Wisconsin for 
the same purpose by the act of congress of 
June 3, 1856, upon the same terms and condi- 
tions as axe contained in the act granting 
lands to the state of Wisconsin to aid in the 
construction of railroads in said state, ap- 
proved June 3, 1856." It certainly was not 
1±ie intention of congress, by the act of May 
5, 1864, to gi*ant to the state every alternate 
odd section "for ten sections in width on each 
side of said road," in addition to the alternate 
odd sections "for six sections in width on 
each side" of the roads, granted by the act 
of June 3, 1856. The purpose of the act of 
May 5, 1864, was, as to the several roads 
therein described, to grant the alternate odd 
sections for 10 sections in width in place of 
odd alternate sections for six sections in 
width granted by the act of June 3, 1856; 
and instead of indemnity limits for 15 miles, 
as provided in the last named act, to allow 
selections of lands within 20 miles of the lo- 
cated line. If, within the place limits, as 
established and rendered certain under the 
act of 1864, either by the location of a new 
route or by the partial adoption of the route 
located under the act of 1856. there should 
be found lands within the place limits, as 
established under the act of 1856, the title 
to which had not been earned or become 
vested, it was intended that such lands be 
taken as a part of the place Hmits under the 
act of 1864, and not in addition to the alter- 
nate sections for 10 sections in width grant- 
ed by the act of 1864. That is manifestly 
what was meant by the requirement that the 



[16 Fed. Cas. page 371] 



(Case No. 8,938) MADISON 



lands granted by the act of 1856 should be 
deducted from the alternate odd sections for 
10 sections in width granted by -the act of 
lS6i. This construction is fortified by the 
first proviso of section 1 of the act of 1864, 
which declares that the lands to be located 
in lieu of lands which had been sold or ap- 
propriated by the government, and which, 
therefore, could not be used to aid in con- 
structing the i-ailroad. should not be made 
"in lieu of lands received under the said 
grant of June 3. 1856," but that such loca- 
tion might be made to supply any "defi- 
ciency" under the grant of June 3,' 1856. 
That is to say, lands granted by the act of 
1856, if found, upon the definite location of 
the x'espective roads under the act of 1864, 
to be within the place limits defined by the lat- 
ter act, were not to be regarded as having 
been previously appropriated by congress, 
so as to entitle the company constructing 
the road under the act of 1864, to claim 
otlier lands in lieu thereof, but they were 
to be taken as a part of the "ten sections in 
width" granted by the act of 1864. It was, 
therefore, to be deducted from the affirma- 
tive gi-ant of 10 sections in width, made in 
1864. The word "deducting" was not, per- 
haps, the very best one to express the inten- 
tion of congress, but that congress intended 
what I have indicated is reasonably clear. 

If we are correct in our construction of 
the act of May 5, 1864, it follows that the 
lands coterminous with each completed sec- 
tion of 20 consecutive miles of the respec- 
tive roads, described in and granted by that 
act, were exclusively for the benefit of the 
respective companies who should, imder the 
provisions of that act, construct each com- 
pleted section of 20 miles, and that no one 
of the companies constructing a road under 
that act could, for any deficiency of lands 
coterminous with its own line, supply such 
deficiency out of lands coterminous with 
other lines constinicted by other companies 
under the same act In other words, con- 
gress intended that all the lands granted oy 
and earned under the act of May 5, 1864, by 
means of consti-ucted road, should be dis- 
posed of according to the coterminous prin- 
ciple. 

It results, also, from what has been said, 
that its acceptance of the grant of May 5, 
1864, subject to all the conditions prescribed 
in the act of congress, and its agreement 
to execute the trust therein created by con- 
gress, "pursuant in all things to the terms, 
limitations, and conditions in said act," 
binds the state to an administration of the 
grant upon the coterminous theory, unless 
rights had previously accrued under and by 
virtue of the act of June 3, 1856, which con- 
gress could not, even with the consent of the 
state, ignore or violate, or unless, subseiiuent 
to the passage and acceptance of the act of 
1864, the state, with the consent of congr^s 
or in harmony with its legislation, recognized 
in some binding form the rights growing out 



of the act of June 3, 1856. Whether any of 
the parties to this litigation have any such 
rights, or whether any of them can object 
to the administration of the grant upon the 
principles enumerated in the act of May 5, 
1864, we now proceed to inquu-e. 

Before considering the exact status at the 
time of the passage of the act of May 5, 1864, 
of the several parties to this litigation, it is 
necessary to state somewhat in detail all 
that had been accomplished between the 
date of the passage of the act of June 3, 
1856, and prior to the passage of the act 
of May 5, 1864. "We have already referred 
to the act of October 11, 1856, whereby the 
state conferred the grant of June 3, 1856, 
upon the La. Crosse & Milwaukee Eailroad 
Company. From the act of October 11, 1856, 
it appears that the title to the lands granted 
by the act of June 3, 1856, was not to vest 
or be subject to disposal except upon the 
completion of each section of 20 consecutive 
miles, and that the company was prohibited 
from making sales exceeding six sections of 
land for every mile of road completed; that 
the La Crosse & Milwaukee Railroad Com- 
pany agreed to complete the entire road 
from Madison and from Columbus, via 
Portage City, to the St. Croix river or lake, 
between townships 25 and 31, and from 
thence to the west end of Lake Superior and 
to Bayfield, within 10 years from June 3, 
1856, and to complete those portions between 
Madison and Portage City, and between 
Columbus and Portage City, simultaneously, 
as nearly as practicable, and by December 
31, 1858; that in case the company should 
violate the provisions of the act of October 
11, 1856, the legislature of Wisconsin might 
repeal that act, and might revoke the rights 
and franchises therein conferred, so far as 
the same had not been performed and ful- 
filled, and so far as the rights and privi- 
leges thereby granted had not become com- 
plete and absolute. The La Crosse & Mil- 
waukee Railroad Company promptly accept- 
ed the grantj lands, rights, and privileges 
conferred by the act of October 11, 1856, 
upon the terms, conditions, and restrictions 
therein contained. On 31st December, 1856, 
the company executed to Bronson and others, 
as trustees, a deed of trust or mortgage, 
containing the usual provisions, covering aU 
the property which then constituted, or 
might thereafter constitute or be a part of 
the road of the grantor from Madison, by 
way of Portage, to St. Croix river or lake, 
between townships 25 and 31, and from 
Portage to La Crosse, to secure bonds 
amounting to $10,000,000 proposed to be is- 
sued for the construction of said roads, in- 
eluding all lands granted or intended to be 
granted to that company, so far as the same 
pertained or were applicable to the construc- 
tion of the road from Madison, by way of 
Portage, to the St Croix river or lake, and 
also all the property which the company 
might thereafter acquire, as fully and amply 
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as the same might or coixld be conveyed if 
the roads had then been fully constructed 
and completed, and also the particular lands 
granted by the acts of June 3, 1856, and 
October 11, 1856, so far as the same were 
applicable to the construction of the road 
from Madison to St. Croix river or lake. 
Subsequently,, on March 6, 1857, the La 
Crosse & Milwaukee Railroad Company was 
authorized by an act of the legislature of 
Wisconsin [Priv. & Loc. Laws Wis. p. 780] 
to transfer and convey to the St. Croix & 
Lake Superior Railroad Company all its 
right, title, and interest in the lands thereto- 
fore granted to it by the state which lie 
north of a point of intersection with St 
Croix river or lake, upon the making of 
which conveyance the grantee should pos- 
sess all the rights, powers, and privileges 
in regard to the constmction of the road 
from such point of intersection to the west 
end of Lake Superior and to Bayfield, and 
in regard to the application and disposal of 
such lands, which had been confen*ed upon 
the grantor company by said act of October 
11, 1856, and the grantor company, from 
the date of such conveyance, should be ex- 
onerated from all liability or duty as to the 
construction of that portion of the original 
line north of the St. Croix river or lake. On 
10th March, 1857, the La Crosse & Milwaukee 
Railroad Company executed to the St. Croix 
& Lake Superior Railroad Company the con- 
veyance authorized by the act to which ref- 
erence has just been made. It contained, 
however, this clause ; "But it is hereby expressly 
undei-stood between the parties hereto that 
the said La Crosse & Milwaukee Railroad 
Company possesses and does not sm-render 
or release the right of selecting any lands 
within 15 miles of and more than 6 miles 
from the route of the said road or roads 
between the St. Croix river or lake and the 
west end of Lake Superior, and also between 
the said route and Bayfield, for the p\n:pose 
of making up any deficiency which does or 
may exist in the quantity of lands to which 
the said La Crosse & Milwaukee Railroad 
Company Is or may be entitled upon that 
point (part) of its line extending from Madi- 
son to the St. Croix river or lake." By the 
same instrument the St. Croix & Lake Supe- 
rior Raih'oad undertake to construct the 
designated roads, north of St Croix river or 
lake, to the west end of Lake Superior and 
to Bayfield, within 10 years after June 3, 
1856. 

Following chronologically as far as pos- 
sible, the history of the events as they 
transpired and were connected with the 
proposed lines of road, we find that on 2d 
August, ISoS, there was certified to the 
governor of Wisconsin the completion, by the 
La Crosse *& Milwaukee Railroad Company, 
of 20 additional miles westward from Port- 
age City, making 61 continuous miles from 
that city westwardly to Tomah, in the direc- 
tion of St. Croix river or lake, so as to admit 



of the running of regular trams, both freight 
and passenger. But on 23d July, 1858, the 
governor refused to certify the same to the 
secretary of the interior, placing his refusal 
upon the ground that the conditions upon 
which the grant was made by the state to 
the company had not been complied with, 
in that the company had not built any road 
from Madison and from Columbus to Por- 
tage, simultaneously or at all, while both of 
such roads— from Madison to Portage, and 
from Columbus to Portage— were to have 
been completed by December 31, 1S58. Aft- 
er the location of the line from Madison to 
Portage in Jxme, 1857, and prior to 1861, the 
La Crosse & Milwaukee Railroad Company 
partially graded portions thereof, expending 
from §50,000 to $75,000. 

By an act of the legislature of Wisconsin 
approved April 12, 1861 [Priv. & Loc. Laws 
Wis. 1861, p. 333], the Sugar River Valley 
Railroad Company was authorized to build 
and operate a railroad from Madison and 
the Tillage of Columbus, on the most direct 
and feasible routes, to Portage,— both roads 
to be completed simultaneously, as near as 
practicable, and to be completed by Decem- 
ber 31, 1863. For the purpose of aiding in the 
construction of such roads, tliere was grant- 
ed to that company all the interest and es- 
tate, then present and prospective, of the 
state, in and to so much of the lands 
granted by the United States to Wisconsin 
by the act of June 3, 1856, as was or could 
be made applicable to the constraction of that 
part of the railroad described in said last- 
named act, lying between Madison and Port- 
age, together with all the rights, privileges, 
and immunities conferred or intended to be 
conferred by the act of congress, as to so 
much of said grant of land. The act pro- 
vided for the acquisition of title to tlie land by 
the company, in the same mode and upon 
the same conditions substantially as pre- 
scribed in the act of October 11, 1856, in rela- 
tion to the La Crosse & Milwaukee Railroad 
Company. That act provides also that, in 
case the Sugar Valley Railroad Company 
should construct their road, or any part of it, 
upon or over any route upon or over which 
any other railroad company was authorized 
to construct a railroad, or upon or over which 
it had, prior to that date, actually surveyed 
or located its line of railroad, then it should 
be the duty of the Sugar Valley Railroad 
Cyompany to settle with such railroad com- 
pany, upon principles of justice and equity, 
for all the property and rights of property 
which it should take, injure, or destroy, and 
pay therefor whatever it should be reasona- 
bly worth; that in case the company should 
fail to expend at least $50,000 in the construc- 
tion of said road within one year, or should 
fail to complete the road from Madison to 
Portage, so as to admit of the running of 
regular ti-ains upon the same by December 
31, 1S63, or should otherwise violate the pro- 
visions of said act of April 12, 1861, tlie legis- 
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lature might repeal the same, and revoke and 
annul all the rights and franchises there- 
in conferred upon said company, so far as 
the same had not heen performed and ful- 
filled, and so far as the rights and privileges 
granted had not become complete, absolute, 
or vested; that so much of the act of October 
11, 1856, and so much of the grant of lands 
thereby granted to the said La Crosse & Mil- 
waukee Railroad Company as "were or could 
be made applicable to the construction of a 
railroad from Madison to Portage, and from 
Columbus to Portage, and all the rights, priv- 
ileges, and franchises thereby qonferred, 
gi'anted, and conveyed to and upon the La 
Crosse & Milwaukee Railroad Company, so 
far as the roads from Madison to Portage, 
and from Columbus to Portage, and the 
lands granted to aid in the construction of 
the same were concerned, were thereby re- 
pealed, revoked, annulled, and declared void. 
In .Tanuaiy, 1S62, a decree of foreclosure and 
sale was rendered in the district court of the 
United States for the district of Wisconsin, 
of the trust deed executed by the La Crosse 
& Milwaukee Railroad Company to Bronson 
and others. The sale under this deci-ee took 
place April 5, 1863, the purchasers being "Wil- 
liam Wallace and William H, White. On the 
20th January, 1863, the Sugar Valley Rail- 
road Company failed, suspended payment, ] 
and practically closed all operations on the ' 
line between Madison and Portage, but prior 
to that date it had expended for grading and 
in acquiring the right of way about $40,000. 

By an act approved 1st April, 1863 [Supp. 
Loc. & Priv. Laws Wis. 1863, p. 47], the To- 
mah & Lake St. Croix Railroad company was 
incorporated, with authority to build and op- 
erate, on such route or from such point as 
the directors should determine in Tomah, on 
the track of the Milwaukee & La Crosse Rail- 
road, or any other railroad running out of 
Tomah (that being the point westward of 
Portage City to which the 61 miles of road 
from Portage City, consti-ucted in 1857 and 
185S by the La Crosse & Milwaukee Railroad 
Company extended), by way of Black River 
Falls, thence by the most feasible route to 
such point on Lake St. Croix, between town- 
ships 25 and 31, as the direetoi-s should de- 
termine. For the purpose of aiding in the 
construction of said railroad there was 
granted to that company all the interest ana 
estate, then present and prospective, of Wis- 
consin in and to so much of the lands grant- 
ed hy the United States by the act of June 
3, IS^G, as was or could be made applicable 
to the construction of that part of said rail- 
road lying between the village of Tomah and 
Lnlie St. Croix, together with the rights, 
privileges, and immunities conferred or in- 
tended to be conferred by said act of June 
3, 1856, as to so much of said gi*ant, the title 
to the lands thus granted to vest in the same 
mode and upon the same conditions, substan- 
tially, as those prescribed in reference to the 
La Crosse & Milwaukee Railroad Company 



by the act of October 11, 1856. The act fur- 
ther provided that so much of the act of Oc- 
tober 11, 1856, and so much of the grant 
thereby of lands to the La Crosse & Mil- 
waukee Railroad Company as was or could 
be made applicable to the construction of a 
railroad from Tomah to Lake St. Croix, and 
all the rights, privileges, and franchises 
thereby confeiTed, granted, and conveyed to 
the said La Crosse & Milwaukee Railroad 
Company, so far as the road from Tomah to 
St. Croix, and the lands therein granted to 
aid in the consti-uetion of the same, were 
concerned, were thereby repealed, revoked, 
annulled, and declared void. On the oth 
May, 1863, Wallace and White received a 
deed from the marshal, and upon the same 
day organized a corporation under the name 
of Milwaukee & St. Paul Railway Company, 
to which was conveyed, by the decretal pur- 
chasers, among other things, the lands grant- 
ed or intended to be granted to the La Crosse 
& Milwaukee Railroad Company by virtue of 
the acts of June 3, 1856, and October 11, 1856, 
so far as lands pertained or were applicable 
to the construction of the roads from Madi- 
son, by way of Portage, to the St. Croix river 
or lake. By an act approved March 31, 1864: 
[Gen. Laws T^is. 1864, p. 349], the St Croix 
& Lake Superior Railroad Company was au- 
thorized and empowered to preserve and pro- 
tect the timber growing or being upon any of 
the lands theretofore granted by congress to 
the state of Wisconsin by the act of June 3, 
1856, and "which are situated within fifteen 
miles of the located line of such compaijy's 
railroad." 

We have now stated, so far as .we have 
been able to collect them from the immense 
mass of papers before us, the important facts 
in connection with the lines of railroad be- 
tween Madison, via Portage and St. Croix 
rivei", to the west end of Lake Superior and 
to Bayfield, which transpired between the 
passage of the act of June 3, 1856, and the. 
acceptance by the state of the act of oth 
May, 1864. At the date last named, as we 
have shown, no part of the line between Mad- 
ison and Portage had been constructed. 
Nothing had been done, except to locate and 
partially grade the lines between those 
points. The company charged with the duty 
of completing the road from Madison to Por- 
tage by December 31, 1863, had, prior to May 
5, 1864, failed and suspended operations, and 
was in suspension at the last-named date. 
Between Tomah and St Croix lake, and be- 
tween St Croix lake and the west end of 
Lake Superior and Bayfield, nothing what- 
ever had been done in the way of consti-uc- 
tion prior to May 5, 1864. The respective 
companies seeking or claiming the benefit of, 
or operating under, the grant of June 3, 1856, 
had done substantially nothing between To- 
mah and Lake Superior beyond locating their 
lines on the designated routes. 

Returning to the Inquiry whether the ac- 
ceptance by the state of the provisions of the 
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act of May 5, 1864, was inconsistent witii 
any rights which then belonged to the prede- 
cessors in interest of the parties to this 
cause, let us first examine the case as to 

The West TS'^isconsin Railroad Company, 

Formerly the Tomah & Lake St Croix Rail- 
way Company. It seems to be clear that 
that company, at least, is not in any position 
to object to the administration of the con- 
gressional grant upon the coterminous prin- 
ciple. It would seem to be estopped, upon 
every principle of equity, from asserting any 
claim to supply its deficiency of land, if any 
such exists, out of lands beyond its line and 
along the road constructed and to be con- 
structed by other companies north of its 
line and between St. Croix river or lake and 
Lake Superior. The state, by an act ap- 
proved March 29, ISGo, conferred upon that 
company the benefit of the increased grant, 
and, among other things, ail and singular the 
rights, privileges, and interests confeiTed 
and bestowed upon the state by the act of 
May 5, 1864, including the privilege given by 
that act as to the extension of time for 
building the road from TomaJi to St. Croix 
river or lake between townships 25 and 31. 
The company accepted the grant upon the 
same conditions and restrictions as were 
imposed by congress upon the state in the 
act of 1864. Besides, it accepted from con- 
gress, by joint resolution approved July 13, 
1868, a fui-ther extension of three years for 
the completion of its r'oad beyond the time 
limited by the act of 1864. It accepted and 
caused to be filed with the secretary of the 
interior a certificate from the governor of 
the state, dated September 10, 1870, show- 
ing that the first SO miles constructed by it 
had been built and completed in the manner 
required by the act of May 5, 1864. It ac- 
cepted and caused to be filed a similar cer- 
tificate as to another section of 20 continu- 
ous miles. After these repeated recogni- 
tions of the act of May 5, 1864, after accept- 
ing the benefits, the extension of time, and 
all the privileges given by that act and by 
the act of 1868, it should not be heard to 
claim lands beyond its terminal points and 
within the limits granted to other compa- 
nies who have entered upon the work of 
consti*uction under the authority and upon 
the faith of the act of May 5, 1864. If, as 
claimed, the North Wisconsin Railroad Com- 
pany, which is engaged in constructing the 
road from St. Croix lake or river to Bay- 
field, has received grants of land in viola- 
tion of the cotei*minous principle prescribed 
in the act of May 5, 1864, that is a matter 
between the state or the United States and 
that company, of which the West Wisconsin 
Railroad Company may not complain. And 
so if the West Wisconsin Railroad Company 
has, as urged, received lands along or op- 
posite to its line which it had no lawful 
right to receive under the act of 1864, that is 
not a matter to be corrected in this litiga- 



tion, or of which other companies can com- 
plain under the present issues, provided such 
other companies were not themselves en- 
titled to the lands thus alleged to have been 
illegally appropriated and received by the 
West Wisconsin Railroad Company. As to 
whether it has, in fact, received patents for 
lands to which it was not entitled, the court 
expresses no opinion. Its decision upon the 
claim of the West Wisconsin Railway Com- 
pany is restricted to the single point that it 
cannot supply its alleged deficiency out of 
the lands north of St. Croix river or lake, 
and beyond its own terminal points, wheth- 
er such lands are claimed by the North Wis- 
consin Railway Company, the Chicago, Port- 
age & Superior Railway Company, or the 
Wisconsin Central Railway Company. 

Madison & Portage Railway Company. 

Our next inquiiy relates to the claim of the 
Madison & Portage Railway Company to 
supply its alleged deficiency from lands 
north of St. Croix river or lake. We have 
already seen that the rights, privileges, and 
franchises conferred in 1856 upon the La 
Crosse «& Milwaukee Railroad Company, so 
far as the roads from Madison to Portage, 
and from Columbus to Portage, and the 
lands granted to aid in the construction of 
the same, were concerned, were, in the year 
1861, revoked, annulled, and declared void 
by the state. The right of the state to make 
such revocation cannot well be disputed in 
view of the reservations in the act of Octo- 
ber 11, 1856, and the failure of the La Crosse 
& Milwaukee Railroad Company to complete 
such roads by the time stipulated in that act, 
viz. December 31, 1858. What the La Crosse 
& Milwaukee Railroad Company may have 
previously done upon the line between Madi- 
son and Portage, in the way merely of grad- 
ing, did not create any rights in its favor 
against the state or against the United 
States, certainly no rights that were com- 
plete or absolute, or which prevented the 
state, in 1861, from recalling its grant to 
that company. We have also seen that, in 
the statute of 1861, declaring such revoca- 
tion, the right to construct the road from 
Madison to Portage was confeiTed upon the 
Sugar Valley Railroad Company, together 
with the lands, privileges, and immunities, 
as to that part of the original line, which had 
been previously conferred upon and gi-anted 
to the La Crosse & Milwaukee Railroad 
Company. But the Sugar Valley Railroad 
Company (the predecessor of the Madison 
& Portage Railroad Company) did not com- 
ply with the terms of the said act of 1861. 
It did not, as it expressly agreed to do, ex- 
pend upon its road, within one year from 
the passage of the act, the sum of $50,000; 
nor did it, by December 31, 1863, complete 
the road from Madison to Portage so as to 
admit of the running of regular trains upon 
the same, or at all. On the contrary, as 
early as January 26, 1863, it failed, suspend- 
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ed paj'inent, and practically closed all opera- 
tions on its road. It had not resumed oper- 
ations when the act of May 5, 1S64, was 
passed, or when its provisions were accept- 
ed by the state. It had not, at either date, 
acquired any right which was "complete, 
absolute, or vested." It was in a position 
where the state, by virtue of the reserva- 
tions of power contained in the act of 1861, 
could revoke all the authority conferred up- 
on it, including the right to earn lands as 
compensation or bounty for constructed 
road. Its violation of the act of 1861, in the 
particulars named, authorized the state, at 
the time of its acceptance of the act of May 
oth, 1864, to repeal the act of 1861, and re- 
voke the grant thereby made. The state did 
not, so far as I can find in the record, foi*- 
mally exercise such right of repeal and of 
revocation, but it did, on 20th March, 1865, 
as it might lawfully have done, that which 
was practically equivalent to a revocation 
of the rights granted in the act of 1861; that 
is to say, it agreed with the United States to 
execute the trust, created by the act of 1864, 
pursuant, ,in all things, to the tenns, limita- 
tions, and conditions of that act— an agree- 
ment which, we have seen, required the dis- 
posal, according to the coterminous principle, 
of all the lands granted by the act of 1864 
among the several companies constructing, 
under the sanction of its authority, each con- 
tinuous 20 miles. That agreement embraced 
all the lands beyond or northwest of Tomah, 
and as far north as Lake Superior, and was 
inconsistent with any right in the Sugar 
Valley Railroad Company thereafter to earn 
and appropriate lands beyond its own line 
and within the limits, terminal and lateral, 
prescribed by the act of May 5, 1864. If it 
was competent for the state, on March 20, 
1863, as it unquestionably was, to revoke 
the grant of 1861 to the Sugar Valley Rail- 
road Company, it was equally competent, 
without a formal revocation of such grant, 
to stipulate with the United States that it 
would dispose of the lands granted and re- 
ceived under the act of 1864 according to the 
terms thei*ein prescribed. If we are correct 
in this view, it results that no action of the 
state, subsequent to March 20, 1865, con- 
tinuing in force the grant of 1861 to the 
Sugar Valley Railroad Company, or substi- 
tuting the Madison & Portage Railroad Com- 
pany to the enjoyment of the rights orig- 
inally conferred upon the Sugar Valley Rail- 
road Company, could affect its obligation to 
the United States to respect and execute the 
provisions of the act of May 5, 1864. It is 
enough for the disposition of the claim of 
the Madison & Portage Company that the 
Sugar Valley Railroad Company had no sub- 
stantial right, on March 20, 1865, which pre- 
vented the state from agreeing to execute 
the trust created by the act of May 5, 1864, 
pursuant, in all things, to its provisions, in- 
cluding the provision which declared the 
coterminous principle. The effect of the act 
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of May 5, 1864, and of its acceptance by the 
state, so far as the Sugar Valley Railroad 
Company or it§ successor was concerned, 
was to protect or withdi-aw the lands de- 
scribed in that act from any claim of that 
company on account of deficiency lands to 
which they might become entitled by actiml 
construction of road, at a subsequent date, 
under the grant of June 3, 1836. 

Wisconsin Railroad Fann Mortgage Land 
Company. 

We will now consider the case of the Wis- 
consin Raih'oad Farm Mortgage I^and Com- 
pany, which claims to be the successor of the 
La Crosse & Milwaukee Raih:oad Company 
as to all rights accruing upon the construc- 
tion of the 61 miles of road between Portage 
and Tomah in the years 1857 and 185S. It 
will be remembered that the La Crosse & 
Milwaukee Railroad Company, on the 10th 
March, 1857, under authority conferred by 
the state, transferred to the St. Croix & Lake 
Superior Raih'oad Company the right to con- 
struct the origmal line north of St. Croix 
lake or river, and such benefits and privileges 
as were connected with the grant contained 
in the act of June 3, 1836. The indentm-e 
between the parties contained, as has been 
seen, an acknowledgment that the La Crosse 
& Milwaukee Railroad Company then pos- 
sessed and did not surrender or release the 
right to select lands withm 15 miles of, and 
more than six miles from, the route of the 
roads north of St Croix river or lake to sup- 
ply any deficiency which then existed or 
might thereafter exist in the quantity of 
lands to which the La Crosse & Milwaukee 
Railroad Company was or might be entitled 
upon that part of its line extending from 
Madison to the St. Croix river or lake. It 
does not appear that the state previously as- 
sented to or contemplated such an arrange- 
ment between the parties. But, waiving any 
consideration of its validity because of the 
absence of such assent, it is clear that the 
state, after its acceptance of the act of 1864, 
and before the date of its grants to the North 
Wisconsin Railroad Company, the Chicago & 
Northern Pacific Air Line Railway Company, 
and Wisconsin Centi-al Railway Company, 
conferred upon the Wisconsin Railroad Farm 
Mortgage Land Company the benefit of the 
reservation contained in the contract and in- 
denture of March 10, 1857. The purchasers 
at the decretal sale of the rights and interests 
conveyed by the mortgage to Bronson and 
otliers, by apt and sufficient words, conveyed 
and ti'ansferred to the Milwaukee & St. Paul 
Raih'oad Company before the passage of the 
act of May 5, 1864. Although that com- 
pany necessarily took subject to the right of 
appeal and revocation reserved to the state 
in the charter of the La Crosse & Milwau- 
kee Railroad Company, and was, therefore, 
for the reasons already stated, in no position 
to object to the state's accepting and agreeing 
to execute the provisions of the act of May 5, 
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1864,— the state not having previously as- 
sented to the contract and reservation con- 
tained in the indentui'e of Jklarch 10, 1857,— 
we find that, as early as the year 1868, the 
state agreed that the farm mortgagors might 
have the benefit of any claim to the lands 
donated by congress which the Milwaukee & 
St. Paul Railroad Company had acquii'ed, as 
the successor of the La Crosse & Milwaukee 
Kailroad Company, on account of the con- 
struction of the road from Portage to Tomah. 
If, without the consent of congress, no such 
claim was maintainable under the act of June 
3, 1856, neveitheless in 1868 congress au- 
thorized the legislature to dispose of the 
lands granted, and which might have accrued 
and been certified to the state, under the act 
of June 3, 1856, to aid in the consti-uction of 
the road from Madison or Columbus, via 
Poi-tage, to St. Croix river or lake, for the 
benefit of the Wisconsin Kailroad Fai-m 
Mortgage Land Company. We find also that 
the legislature of Wisconsin,, by an act ap- 
proved March 28, 1872, declared the Wiscon- 
sin Railroad Farm Mortgage Land Company 
to be the legal successor (as to the rights ac- 
quired and conferred in and to a portion of 
the lands granted by congress to the state of 
Wisconsin by an act approved June 3, 1856) 
of the La Crosse & Milwaukee Railroad Com- 
pany, as fixed and reserved in and by the 
contract entered into by and between the 
La Crosse & Milwaukee Raih'oad Company 
and the St. Croix & Lake Superior Railroad 
Company, executed March 10, 1857, and duly 
filed in the office of the secretary of state of 
Wisconsin, Tlje act directed the governor to 
can-y out the provisions of that contract, and 
conveyed to the Wisconsin Raih'oad Farm 
Mortgage Land Company, out of the lands 
granted by the act of June 3, 1856, such quan- 
tity of lands as had been or thereafter might 
be niade applicable thereto, as should make, 
together with the lands theretofore conveyed 
to that company, the exact number of 6 sec- 
tions for each mile of the raih'oad construct- 
ed by the La Crosse & Milwaukee Railroad 
Company from Portage to Tomah, a distance 
of 61 miles. At the same time, or on the 
day previous, the acts conferring the grants 
of June 3, 1856, and May 5, 1864, upon the 
St. Croix & Lake Superior Railroad Company 
were repealed, but with the proviso that noth- 
ing therein should be construed to impair the 
rights of the Wisconsin Railroad Farm Mort- 
gage Land Company to the grant of June 3, 
1856. Congress and the state seem to have 
concurred in desiring to provide full com- 
pensation in lands to the Farm Mortgage 
Company for the 61 miles of road construct- 
ed and in use long prior to 1864. Such was 
the unfulfilled engagement of the state to that 
company when, in 1874, to the North Wis- 
consin Railway Company and the Chicago & 
Northern Pacific Air Line Railway Company 
was granted the right, title and interest 
which the state then had or might thereafter 
acquu'e in the lands granted by the acts oi 



June 3, 1856, and May 5, 1864, to aid in the 
construction of the roads north of St Croix 
river or lake. The two companies, it is clear, 
took their grants with the knowledge that the 
state had, by a previous act, directed the 
governor to execute the contract of March 
10, 1857, which expressly recognized the right 
of the La Crosse & Milwaukee Railroad 
Company to supply any deficiency south of 
St. Croix river or lake out of lands north of 
that river or lake. It seems to me, there- 
fore, that, recognizing the right of the state 
to accept the grant of May 5, 1864, without 
doing violence to the then existing rights of 
any of these companies, or of their prede- 
cessors, it yet became bound by its subse- 
quent ratification of the contract of March 
10, 1857, before the date of the grants to the 
North Wisconsin Railroad Company and the 
Chicago & Northern Pacific Air Line Rail- 
way Company, to grant to the Wisconsin 
Railroad Farm Mortgage Land Company, 
out of the lands north of St Croix river or 
lake, a quantity sufficient to satisfy its claim 
for the construction by its recognized prede- 
cessor of the 01 miles of road betn-een Por- 
tage and Tomah. The claim of the Wiscon- 
sin Raikoad Farm Mortgage Land Company 
related to road consti-ucted south of Tomah^ 
and neither that company nor its predecessor 
was required to accept the provisions of the 
act of 1864, That part of the line described 
in the original act was not embi-acad by or 
referred to in that act, for the reason, doubt- 
less, that it had in factvbeen consti-ucted be- 
fore its passage. It was. therefore, left un- 
der the operation of the act of June 3, 1850. 
And even if that act did not require de- 
ficiency lands to be selected upon the coter- 
minous principle, it was competent for the 
state, in view of the action of congress, after 
acceptmg the act of 1864, and before con- 
ferring the gi*ant therein contained upon the 
North Wisconsin and Chicago & Northern 
Pacific Air Line Railway Company, to al- 
low the Farm Mortgage Land Company to 
select the deficiency lands earned bj^ its pre- 
decessor for constructed road out of such of 
the lands north of St Croix lake or river as 
were embraced in the indemnity limits pre- 
scribed by the act of June 3, 1856. This it 
did by an express approval in 1872 of the 
contract of Jlay 10, 1857, and by requiring 
the governor to carry it into effect. I am of 
opinion that the right thus recognized by the 
state should be enforced; but in giving ef- 
fect to the claim of the Wisconsin Railroad 
Farm Mortgage Land Company it is not 
necessary, I think, to disturb the location of 
lands already made by the North Wisconsin 
Railroad Company, Upon this particular 
point, however, no final decision is now made. 
The Farm Mortgage Company was not en- 
titled to any specific sections of land, and its 
claim can doubtless be satisfied without dis- 
regarding the selection or location of lands 
by the North Wisconsin Railroad Company 
for road constructed. But in this respect 
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the rights of those two companies can be 
more satisXactorily determined after a report 
by tlie master, to be hereafter made; and, 
until the coming in of that report, the court 
also reserves for determination the right of 
the several parties other than the "West Wis- 
consin Railroad Company and the Madison & 
Portage Raih-oad Company in the fund spo- 
ken of in argument as the trespass fund- 
Some question has been made as to the pre- 
cise extent of the grant under the two acts 
of congress. We understand that it covers 6 
sections in width on each side of the line in 
the one case, and 10 sections in the other, of 
lands in place as they existed on the ground, 
so that if any of these sections were frac- 
tional, or from any cause were not full sec- 
tions, the state could not make up the de- 
ficiency from lands in the indemnity limits, 
because as to the lands in place the act 
operates directly by specific description, but, 
when there was not land in place to meet the 
call of the grants, whether tlie deficiency was 
more or less, it was competent to supply it 
by sections from the indemnity limits; or 
if, as might happen, tliere were parts of sec- 
tions of the lands in place excluded from 
the grants by the terms of the acts, it was 
competent to supply the deficiency from the 
indemnity limits by a similar legal subdi- 
vision of the land. It would seem to be im- 
practicable to administer the tmst on any 
other basis. In supplying deficiencies It 
must be by sections, whether full or frac- 
tional, and by legal subdivisions. Deficien- 
cies in place limits, caused by sales or pre- 
emptions previous to the location of routes, 
whether before or after the passage of the 
acts, may be supplied from the indemnity 
limits. 

Although the Wisconsin Central Railroad 
Company has filed no cross bill, and has only 
presented its claims by answer, it may not 
be improper for us to express an opinion upon 
the effect of the grant by the act of 1S64, 
when there is a conflict or overlapping of 
lands gi-anted to the different railroads as 
they appx'oach Lake Superior, large quanti- 
ties of' land being thus granted by the act to 
different roads. These grants are made by 
the same law operating on the lands granted 
at the same time. The Wisconsin Centi-al 
Railroad has completed its road to Ashland, 
on Lake Superior, a point not named in the 
act, but up to the present time no road has 
been finished to Bayfield or to the west end 
of Lake Superior, and, without foreclosing 
the parties upon this question, we should be 
inclined to think that the different companies, 
a.s to all lands overlapping in the respective 
gi-ants, must be considered tenants in com- 
mon, without regard to priority of construc- 
tion. 

I am not sure that I have touched upon 
eveiy point in this complicated cause whiab 
is essential to the determination of the rights 
of parties, nor am I quite sure that the re- 
cital of facts contained in this opinion is in 



all respects full and accurate. It would have 
been gratifying to me to have had more time 
than has transpired since the conclusion of 
the oral argument for the examination of the 
record and the consideration of the many 
difficult questions suggested by counsel. But 
the interests of parties seem to require an 
early disposition of the cause, and I have not 
felt at liberty to postpone an announcement 
of my conclusions to such a time as would 
give me all the opportunity for careful de- 
liberation which the large interests involved 
seemed to demand, I have been the more 
willing to pursue this course since counsel 
concurred in stating that the cause, how- 
ever decided in this court, would be taken to 
the supreme court of the United States for 
final determination. Upon the filing of this 
opinion in court, counsel will prepare an or- 
der dismissing the bill of complainant and 
the cross bill of the West Wisconsin Rail- 
road Company, and referring the cause to> 
the special master with such directions as 
are consistent with this opinion, and as will 
facilitate the final determination of all the- 
remaining issues. 

[An appeal was taken, in this case to the su- 
preme court of the United States, but was dis- 
missed by stipulation of counsel on April 8,. 
1864,] 
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MAENHAUT et al. v. NEW ORLEANS" 
et al. 

[2 Woods, 108,] 1 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

CoXSTITUTlOSAli LaW — LEGISLATIVE ACT — CON- 
TRACT — Bonds — Taxes— Monet Col- 
lected — ^Trcst Fosd. 

1. An act of the legislature, which provided 
for the issue of bonds by a municipal corpora- 
tion, and t)rescrjbed the manner in which the tax 
to pay the interest thereon should be levied, 
and enacted safeguards to secure its levy and 
collection, on the faith of which legislation the 
bonds were sold, constitutes a contract with 
the bondholder, the substantial performance of 
which he is entitled to exact, 

[Cited in Maenhaut v. New Orleans, Case No, 
8,940,] 

2. Money collected to pay the interest on said 
bonds, levied, collected and set apart, according 
to the provisions of said act, is a trust fund for 
that purpose, and the mimicipal corporation may 
be enjoined from using it for any other purpose 
without the consent of the bondholders. 

[Followed in Ranger v. New Orleans, Case- 
No, 11,564, Cited in Meriwether v, Garrett, 
102 U. S. 530; Garrett v. City of Memphis, 
5 Fed. 869; Chaff rais v. Board of Liauida- 
tion, 11 Fed. 641; Fazende v. City of Hous- 
ton, 34 Fed. 97,] 

3. The act of the legislature of Louisiana of 
Feb. 23. 1852. establishing the charter of the- 
city of New Orleans, which declares that the- 

1 [Reported by Hon, William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 



jVIAENHAUT (Case No. 8,939) 



[16 Fed. Cas. page 378] 



rate per cent, of the tax (to pay interest on the 
-consolidated debt) in each municipality shall be 
in proportion to the indebtedness of each, is not 
in conflict with article 127 of the constitution of 
1845, which declares that "taxation shall be 
■equal and uniform throughout the state." 

[Followed in Ranger v. Kew Orleans, Case 
^^0. 11,564.] 

In equity. This cause was heard upon the 
motion of complainants [Rosalie jMaenhaut 
and others] for a preliminary injunction, and 
for the appointment of a receiver. It was 
submitted upon the bill, supplemental bill, 
answer, affidavits, and arguments of counsel. 

.Tohn A. Campbell and B. Bermudez, for 
motion. 

B. F. Jonas, City Atty., T. J. Semmes, W. 
W. Howe, John Finney, and E. W. Huntin^- 
-don, conti'a. 

WOODS, Circuit Judge. The facts as they 
appear from the pleadings and affidavits are 
substantially as follows: Previous to the 23d 
of February, 1852, the city of New Orleans 
was composed of one general municipal or- 
ganization, which comprised municipalities, 
each of which bad a government of its own, 
and each of which, as well as the general 
municipal body, had conti-acted debts for 
which they wei'e respectively liable. At the 
<3ate named, an. act of the general assembly 
of Louisiana was approved, which estab- 
lished a municipal corporation to be called 
the city of New Orleans, to be composed of 
the several municipalities, and to be governed 
by a mayor and common council. [Acts La. 
1852, p. 53.] The act declared that the es- 
tate and title of the several municipalities in 
lands, bridges, ferries, streets, roads, wharves, 
markets, stalls, landing places, buildings and 
other property, should be vested in the city 
of New Orleans. Section 37 of this act, pro- 
vided that the debt of the general sinking 
fund, commonly called the old city debt, and 
the debts of the three municipalities should 
be assumed and paid by the city of New 
Orleans, and the city was declared liable 
therefor. Five officei'S of the city, including 
the mayor, were constituted commissioners 
of the consolidated debt of New Orleans, and 
they Avere authorized to issue the bonds of 
the city, having not more than forty years 
to run, with interest payable semiannually. 
The commissioners were authorized to ex- 
change these bonds for any bonds, obliga- 
tions or debts of the old corporation, or any 
of the mxmicipalities, or to sell the same, 
and with the proceeds pay off said debts. 
It was provided that the bonds thus issued 
should form a stock to be called the consol- 
idated debt of New Orleans. It was further 
provided as follows: "The common council 
shall annually, in the month of January, 
pass an ordinance to raise the sum of ?600,- 
OOO, by a special tax on real estate and 
slaves, to be called the consolidated loan 
tax, and the rate per cent, of said tax in each 
municipality shall be in proportion to the 
debt of each. All ordinances, resolutions or 



other acts passed by said council after the 
ffi'St day of January in each year, shall be 
null and void, unless the ordinance imposing 
the consolidation loan tax shall have been 
previously passed. At the end of each and 
every year, any surplus of the consolidated 
loan tax remaining in the treasury, after the 
payment of all the interest, shall be applied 
to the purchase, from the lowest bidder, of 
such bonds issued under this act as have 
the shortest period to ran." The section 
further provides: ''Nor shall any loan be 
contracted unless the same be authorized by 
a vote of a majority of the qualitied voters of 
said citj', and no ordinance creating a debt- 
or loan shall be valid unless for some single 
object or work distinctly specified therein, 
and unless such ordinance shall provide ways 
and means for the punctual payment of run- 
ning interest during the whole time for which 
said debt or loan shall be contracted." By 
an act passed on the same day as the act 
just mentioned, the amount to be levied in 
January of each year to pay the principal and 
interest on said bonds was increased to $650,- 
000. 

Under authority of these acts, and upon 
the faith thereof, about ten millions of bonds 
were issued, which were negotiated above 
par, and sold in the money markets of Europe 
and the United States. It further appears 
that, beginning with the year 1SC9, the city 
of New Orleans had issued several series of 
bonds in violation of the restrictions imjwsed 
by the act of 1852. At the extra session of 
1870, an act was passed changing the form 
of the city government, and repealing the 
act of 1852, retaining in force, however, some 
of its clauses and sections. In 1874 Act No. 
53 was passed, which postponed the levy 
and collection of any tax for the sinking 
fund for the purchase of the bonds of the 
city, until December, 1876. There are now 
outstanding about $4,142,000 of the consoli- 
dated bonds. It appeal's further, by the 
averments of the supplemental bill, that on 
the 14th of July, 1875, the city of New Or- 
leans adopted an ordinance. No. 3190, where- 
by it was provided that the commissioners 
of the consolidated debt were authorized to 
pay, with a delay not exceeding ten days, 
fifty per cent, of the certain past due interest 
coupons, and that such pro rata payments 
be continued out of all interest collections 
up to January, 1876, provided that the hold- 
ers of such coupons shall indicate their ac- 
ceptance of this arrangement by their re- 
spective signatures at the time of payment. 
The said coupons were to be stamped thus: 
"Half paid." The following are the coupons 
referred to: Consolidated 1852, diie July, 
1875. Railroad, up to July. 1875. Fentchar- 
train Railroad, due July, 1875, etc. The pa- 
per to be signed by the bondholders under 
this ordinance is as follows: "We, the under- 
signed, holders of city bonds, hereby ac- 
quiesce in and approve Ordinance No. 3190 
of the city council, providing for the pay- 
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ment of fifty per cent, of the interest col- 
lected and to be collected up to the 1st of 
January, 1876, the balance to be used for 
the general relief of the city government, 
reserving our right to be hereafter paid by 
the city the balance due on said coupons." 
The supplemental bill charges that the city 
council, since the passage of the ordinance 
aforesaid, has allowed no bondholder to par- 
ticipate in the payments of interest Tvho did 
not consent to the ordinance, and that it has 
excluded a number, among whom were com- 
plainants, because they would not do so. 
The complainants are the holders of seven 
of the consolidated bonds of the city. There 
has been deposited by the city in the Loui- 
siana National Bank, to the credit of the con- 
solidated loan, dm'ing the sis months ending 
July 30, 1875, the sum of $174,409.90, and 
there is now on deposit in the bank to the 
credit of that fund, a sum ne^rly, if not quite, 
sufficient to pay the interest due on the con- 
solidated bonds. There are many other aver- 
ments and admissions of the pleadings and 
matters of fact set forth in the affidavits, 
which for the purposes of the present motion 
it is unnecessary to notice. Although the 
pi-ayer of the bill of complaint is very broad, 
the pui-pose of the present motion is very 
narrow^. It is that an injunction may issue 
against the city and against the Louisiana 
National Bank, to restrain them from pay- 
ing out the said fimds collected for the in- 
terest on the consolidated bonds, for any 
other pui-pose than that for which said fund 
was collected, or in any other manner than 
in accordance with the laws and ordinances 
previously existing, and that should thei'e 
be any further default, the complainants may 
be allowed to renew their motion for the ap- 
pointment of a receiver. 

Counsel for defendant, not being advised 
witliin what narrow limits the relief sought by 
this motion was confined, have argued many 
questions which it is not now necessary to 
pass upon or notice. The only question is, 
Shall tiie injunction go as moved for? There 
can be no serious question that so much 
of the twenty-ninth section of the act of 
1S52, as provides for the manner in which 
the tax to pay the consolidated bonds is to 
be levied, and the safeguards for the levy 
and collection of the tax, constitutes a con- 
tract with the bondholder, the substantial 
performance of which he is entitled to exact. 
1 Dill. llun. Corp. § 41; Woodnifif v. Trap- 
nail, 10 How. [51 U. S.] 190; CuiTan v. Ar- 
liansas, 15 How. [56 U. S.] 304; Van Hoff- 
man V. City of Quiney, 4 Wall. [71 U. S.] 535; 
Furman v. Nichol, S "Wall. [75 U. S.] 44; Peo- 
ple V. Woods, 7 Cal. 579; People v. Bona, 10 
Cal. 563; Brooklyn Park Co. v. Ai-mstrong, 
45 N. T. 234. For the pui-poses of this mo- 
lion, it is immaterial whether the contract 
is a contract with the state of Louisiana or 
with the city of New Orleans. In the case 
of Yan Hoffman v. City of Quiney, supra, it 
was held, however, by the supreme court of 



tlie United States, that under like circum- 
stances, both the state and the coi-poration 
were bound. It is also unnecessary to con- 
sider whether or not some of tlie relief 
p]-ayed for by the bill must be sought by 
mandamus after judgment, and not "by bill 
in equity. 

The only question which the court is now 
called on to decide, is this: The city of New 
Orleans having collected and set apart, as 
required by the act of 1S52, a fund to pay the 
interest on the consolidated bonds, can t3ie 
city be enjoined from appropriating the fund 
to any other pui-pose, without the consent 
of the bondholders? In my judgment, there 
is no doubt that the city can be thus en- 
joined. The money specially collected to 
pay this interest is deposited in bank to the 
credit of the fund for that purpose. This 
money, being the fruits of a contract be- 
tween the bondholders and the state and 
city, and having been specially collected un- 
der authority of law to pay this interest, and 
deposited in bank to the credit of a fund set 
apart for such payment, it is held by the 
city in a fiduciaiy capacity, and the trust is 
imposed upon the city to apply the funds 
to the object for which tliey were collected. 
See authorities cited below. This is a ti*ust 
which equity can enforce. 

Dillon, in his learned work on ilunicipal 
Corporations, says, in section 729: "In re- 
spect of property held by municipal corpora- 
tions in trust or clothed with public duties, 
equity has always asserted its jurisdiction 
to see that the trusts were performed and 
the public duties discharged. The jurisdic- 
tion of chanceiy over such municipal cor- 
porations is forcibly asserted by the house 
of lords in an interesting and important ease, 
in which the corporation of Dublin, under act 
of pai'liament was the tmstee of funds raised 
from water rates to supply the city with wa- 
ter, and where the bill charging the corpoi-a- 
tion with breaches of trust and mismanage- 
ment was filed by the attorney general on 
behalf of the inhabitants of Dublin paying 
water rates." This was the case of Attor- 
ney General v. Mayor, etc., of Dublin, 1 Bligh 
(N. S.) 312. In the case of People v. Inger- 
soU, 58 N. Y. 33, it was held that if the pub- 
lic coi-poration, having power to act in a 
corporate .capacity, has by its officers so 
acted under the laws as to become bound by 
its obligations, the debt has become a cor- 
poi-ate and county charge, and the moneys, 
the fmits and proceeds of the obligation are 
tiTist funds, subject to the control of the 
governing body of the corporation imder the 
general laws of the state. So it was held 
in the case of Attorney General v. Corpora- 
tion of Lichfield, 11 Beav. 120, that the 
borough fund created under the municipal 
coi-poration act is a trust fund, and the 
court of chancery has authority and jurisdic- 
tion to compel the parties who receive and 
apply the fund to account for the sums they 
receive and the application of them, and, that 
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the court has jurisdiction if it be expedient 
and the case require it, to restrain the 
application of money collected by rates 
to costs, debts and expenses incurred pri- 
or to making the rates. The case of 
Trevillian v. Mayor, etc., of Exeter, 5 De 
Gex, M. & G. S28, was this: A corpora- 
tion raised money under an act of parliament 
on mortgages of the tolls and additional 
works of a canal, and acting on what the 
court of appeal (differing from the court be- 
low) decided to be an erroneous consti'uc- 
tion of the act, applied part of the money so 
raised in paying off old mortgages affecting 
other property of the coi-poration. On the 
tolls and additional works being an insufla- 
cient security, held that the new mortgagees 
were entitled to foUow their money so far as 
it had been erroneously applied, and to stand 
in place of the old paid off mortgagees as 
against the other property of the coi-pora- 
tion. So in Attorney General y. Mayor, etc., 
of Dublin, supra, it was held that where 
there is any fund created for the pui-pose of 
being applied to some public purpose, which 
fund is vested in a coi-poration, the court of 
chanceiy has, by its original inherent juris- 
diction, a right to see to the due application of 
the fund. The court of chancery will al- 
ways lay hold of any breach of trust in re- 
lation to the administration of property, let 
the party guilty of it be either in a public 
ov private capacity. Charitable Corporation 
V. Sutton, 2 Atk. 406. See, also, Attorney 
General v. Eastlake, 21 Eng. Law & Eq. 43; 
Sturge V. Eastern Union By. Co., 7 De Gex, 
M. & G. 158. 

On these and many other authorities that 
might be cited, I feel justified in holding that 
the tax collected and deposited under the act 
of 1852, to pay the interest on the consolidat- 
ed bonds, is a trust fund in the hands 
of the city authorities to be applied to 
that pm-pose and no other, and that, if there 
is any danger that the fund will be diverted 
to other pui-poses, the complainants are en- 
titled to their injimction to restrain such 
diversion. On consideration of the plead- 
ings and affidavits in this case, I cannot shut 
my eyes to the fact that there is danger of 
the application of this fund to purposes other 
than that for which the law authorized it to 
be collected. It seems, however, that some 
of the holdei-s of the consolidated bonds have 
consented to receive half the interest on their 
bonds, and to allow the city to use the other 
half for other purposes. It is their right to 
make this agreement, and the court will not 
interfere with it. The city ought to be re- 
strained only from diverting so much of the 
fund as may be necessary to pay the inter- 
est on the bonds, the holders of which do 
not consent to the terms of Ordinance No. 
3190, administration series. A preliminary 
injunction must issue accordingly. It will 
be also ordered that should there be any 
further default, the complainants may renew 
their motion for a receiver. 
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In the argument upon the motion for injunc- 
tion, it was claimed by counsel for the city that 
the act of 1852 was in violation of the constitu- 
tion of 1S45, which was in force when that act 
was passed, and which declared (article 127), 
"that taxation shall be equal and uniform 
throughout the state." The provision of this 
act of 1852, which is deemed to contravene 
this constitutional requirement, is this: "The 
rate per cent, of said tax (tax to pay interest 
on consolidated debt) in each municipality 
shall be in proportion to the indebtedness of 
each." I cannot see any conflict between 
the law and the constitution. As at present 
advised, I do not think the objection to the 
law well founded, 

[This cause wcs subsequently heard at the 
same term, for final decree. The preliminary 
injunction was made perpetual, but the other re- 
lief asked for in the Dill was denied. Case IS'o. 
8,940.] 



Case Ho. 8,940. 

MAENHAUT v. NEW ORLEANS. 

[3 Woods, 1.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1876. 

COSSTITUTIOSAL La W— LEGISLATIVE ACT— BoND9 

— Contract — Remedy — PKiomxr 
OF Patmext. 

1. The act of the legislature of Louisiana, ap- 
proved Feb. 23, 1852 [Acts La. 1852. p. 53], by 
authority of which the consolidated bonds of 
the city of New Orleans were issued, and which 
declared that a special tax should be annually- 
levied on real estate and slaves, to raise tlie 
sura of $650,000 to he applied to the payment of 
the principal and interest of said bonds, is a con- 
tract with the bondholders, and remains imaf- 
fected by any subsequent legislation which seeks 
to impair or repeal its provisions. 

2. The remedy of the bondholders for the en- 
forcement of the contract contained in said act 
is at law. 

3. Under the provisions of said act the holders 
of consolidated bonds are not entitled to priority 
of payment over other bondholders out of all 
taxes raised on real estate. 

4. The bare fact that the eousolidated bonds 
were older than bonds subsequently issued gives 
their holders no advantage over the holders of 
the bonds of later date. 

[This was a bill in equity by Rosalie Maen- 
haut against the city of New Orleans for a 
preliminary injunction, and for the appoint- 
ment of a receiver. The injunction was grant- 
ed, resti-aining the city from diverting to 
other purposes the tax levied and collected for 
the purpose of paying interest on city bonds. 
Case No. 8,939. The case is now heard for 
final decree.] 

John A. Campbell and E. Bermudez, for 
complainants. 

B. F. Jonas, City Atty., and H. C. Miller, 
for defendant. 

WOODS, Circuit Judge. The complainants 
are holders of bonds issued by the city of New 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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Orleans by authority of tlie 37tli section of tlie 
act of the legislature, approved Feb. 23, 1852. 
The bonds issued represent what is designated 
as the consolidated debt of New Orleans. The 
act declares that "the common council shall 
annually in the month of January pass an 
ordinance to raise the sum of six hundred 
thousand dollars" (this sum was increased by 
an act approved the same day to the sum of 
?650,000), "by a special tax on real_ estate 
and slaves, to be called the consolidated loan 
tax * * * At the end of each and every 
year any surplus of the consolidated loan tax 
remaining in the treasuiy after the payment of 
-all the interest and the expenses of the man- 
agement of the debt, shall be applied to the 
purchase from the lowest bidder of such bonds 
issued under this act as have the shortest 
time to run." The act further provided that 
.all ordinances, resolutions or other acts passed 
by the city council after the first day of Janu- 
ary in each year should be null and void, un- 
less the ordinance imposing the consolidation 
loan tax should have been previously passed. 
The act further provided that, after its pas- 
sage, no obligation or evidence of debt of any 
description whatever except those thus au- 
thorized should be issued by the city of New 
•Orleans, or under its authority, nor should any 
loan be conti-acted imless the same should be 
authorized by a vote of a majority of the 
qualified voters of said city. About $10,000,- 
OOO in bonds were issued imder authority of 
the act, of which there are still outstanding 
oyer $4,142,000, and the complainants hold a 
part of this issue of bonds. The bill charged 
that there had been collected by tne city au- 
thorities and deposited to the credit of the 
■consolidated loan, the sum of $174,000, and 
asked for an injunction restraining the city 
from diverting this fund to any other purpose 
than the payment of the interest on the con- 
solidated loan. It appears, from the report of 
the master, that for a long period after the 
passage of the act of 1852 collections of taxes 
were made and applied with regularity under 
the provisions of the 37th section of the act; 
that subsequently, for a number of years, 
there was no attempt to levy and collect the 
tax required by said section; that large sums 
collected under the act were misapplied and 
used by the city for other pm'poses than those 
prescribed by the act; that in 1872 the legis- 
lature passed an act to postpone the levy and 
■collection of the tax for the sinldng fund to 
pay the principal of the consolidated bonds, 
but provided for the payment of the interest; 
and finally, that in 1876 the legislature passed 
an act authorizing what was called the pre- 
mium bond plan for paying the city debt, and 
repealing all laws for the levy and collection 
■of the tax authorized and required by the act 
-of 1852 

On a former hearing an injunction was al- 
lowed, as prayed in the bill, forbidding the 
-city from diverting to any other object the 
taxes collected by virtue of the act of 1852 
for the payment of the interest on the con- 



solidated loan, and the fund so collected hqs 
been applied as required by law and the rights 
of the complainants. On this, the final hear- 
ing, it is moved that the court decree that 
complainants are entitled (1) to a specific per- 
formance of their conti'aet with the City con- 
tained in section 37 of the act of 1852; (2) 
to the levy, collection and exclusive applica- 
tion to the payment of the principal and in- 
terest of their bonds, of the sum of $650,000, 
to be levied upon the real estate of the city; 
(3) to a priority of payment out of the taxes 
raised by the city upon its real estate, to the 
extent of $650,000; and (4) to an injunction 
restraining the city from applying any of its 
revenues raised or hereafter to be raised by 
levy on real estate, to the payment of any 
other debt or demand, until comiiiainants' 
claims as bondholders have been fully pro- 
vided for and satisfied. 

So far as the first two of these demands of 
the complainant is concerned, I am of opinion 
that the act of 1852 ab(Jve mentioned contains 
a conti-act valid and binding on the city, and 
that the bondholders are entitled to exact 
the substantial performance of the contract. 
I have so held upon the former hearing of 
Ms case: Maenhaut v. New Orleans [Case 
No. 8,939]. The 37th section of the act of 
1852, constituting as it does a contract be- 
tween the city and the bondholdei'S, stands 
unaffected by any subsequent legislation that 
seeks to impair or repeal its provisions. But 
the remedy of the complainants to enforce 
their contract is clearly not, in equity, but at 
law, by the recovery of a judgment on their 
coupons and bonds, and by the writ of man- 
damus commanding the levy and collection of 
the tax requh-ed by law. The relief at law is 
plain, adequate and complete, and equity can 
not be resorted to. Heine v. Levee Commis- \ 
sioners, 19 Wall. [86 TT. S.] 655. 

The claim that the complainants are entitled 
to priority of payment out of all taxes raised 
on real estate, and to an injunction forbidding 
the application of taxes so raised to any pur- 
pose whatever until their claims are satisfied, 
cannot be sustained. The contract between 
the city and the bondholders contained in 
section 37 of the act of 1852 does not give the 
bondholders any priority of payment over 
other bondholders out of the taxes on the real 
estate of the city. The contract entitles these 
bondholders to have levied on the real estate 
of the city and paid them annually the sum of 
$650,000, and it entitles them to nothing more. 
The city may levy on real estate other sums to 
pay its current expenses or to pay its other 
debts. These bondholders derive no advan- 
.tage from the fact that their bonds may be 
older than those held by other persons. If the 
city should levy and collect annually $650,000, 
to apply to the principal and interest of the 
issue of bonds held by complainants, and 
should so apply it, the contract of the city 
would be fully performed. The complain- 
ants would have no right to say that the city 
could not levy other taxes on its real estate 
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(jr pay sueli taxes in any order it cliose. The 
questions presented by this part of the prayer 
for relief were discussed in the case of 
Eanger v. New Orleans [Case No. 11,564], and 
a result reached adverse to granting the relief 
prayed. The injunction allowed pendente lite 
will be made perpetual. All other relief 
prayed for must be refused. 



MAFFET (CAMBIOSO v.). See Case No. 2,- 
330. 

MAGAURAN (COWAN v.). See Case No. 3,- 
292. 

ilcGAVICK (PICKETT v.). See Case No. 
11,126. 

MAGDALENE, The. See Case No. 2,056. 



Case 3Sro. 8,941. 

In re IMAGBB. 
[1 Wkly. Notes Cas. 21.] 

District Court, E. D. Pennsylvania. Oct. 7, 

1874. 

Bankruptcy — Puactioe — Application to Ansul 
aujudicatios. 

Application [by Geor-ge R.. Magee] to annul 
adjudication, all known creditoi-s having as- 
sented thereto in writing, and no warrant 
having issued. 

THE COURT ordered the vacation of the 
order of adjudication, upon proof of assent 
of all known creditors, and publication of the 
notice of the application for annulment. 



Case J^o. 8,942. 

MAGBE v. CALLAN et al. 

[4 Cranch, C. O. 251.] i 

.Circuit Court, District of Columbia. Nov. 
Term. 1832. 

Bail— Civil Action— Joist and Separate — Bail 
FOR One — Affidavit. 

1. Upon attachment of the goods and effects of 
both and each of two joint debtors, bail must be 
given for both, to release the joint and separate 
effects. 

2. Bail will not be received for one only to dis- 
charge his separate goods. 

3. The court will not, upon affidavit, decide 
whether the effects attached are the joint or sev- 
eral property of the defendants. 

This was an action at law by Peter Magee 
against James Callan and Andrew Clements.] 

Attachment on warrant, under the jMary- 
land act of 1795, c. 56, of the joint and 
separate effects of the defendants, for a joint 
debt; laid in the hands of the Chesapealie 
& Ohio Canal Company as garnishees. 

Ml', ilarbuiy, for Clements, one of the de- 
fendants, offered bail and an appearance 
for him, to discharge his separate effects. 

C. Cox demanded bail for both defendants; 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



for bail for one woiild discharge the joint 
as well as sepai-ate property attached. 

THE COURT (MORSELL, Circuit Judge, 
contra, or at least doubting,) refused to per- 
mit one of the defendants to appear and 
give bail, unless bail and appearance be en- 
tered for both. The joint effects are attached 
to compel the appearance of both; and ought 
not to be given up without the appearance 
of both; and the defendants cannot be per- 
mitted to appear without good bail. 

On the next day, Mr. Marbury offered an 
ex pai-te affidavit of Mr. J. P. Ingle, the clerk 
of the canal company, that the company had 
no joint effects of the defendants in their 
hands, but had the separate effects of each; 
and moved again to appear and give bail 
for Clements alone, so as to discharge his 
separate effects, and contended that he had 
a right, in this manner, to show that no 
joint effects were attached; and that, in an 
attachment against a partner for his separate 
debt, his share or intei'est in the joint effects 
may be attached. Campbell v. Morris, 3 Har. 
& McH. 553, and Wallace v. Patterson, 2 Har. 
& JlcH. 463. 

THE COURT, however (JIORSELI/, Cir- 
cuit Judge, absent), said that the affidavit 
of Mr. Ingle could not be received as sufficient 
evidence to the court, in this stage of the 
cause, that the effects in the hands of the 
canal company are not joint effects. The 
plaintiff had a right to have that question 
tried, either upon inteiTogatories, or by a 
jm-y, upon the issue of nulla bona; and 
this court could not, in this manner, deprive 
him of that right. 

Bail was then given for both, and the 
attachment dissolved. 
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MAGBE V. DENTON et al. 

[5 Blatcbf. 130.] i 

Circuit Court, N. D. New York. Jan. 7, 1803. 

Taxation — Income — Dividends — Illegal Assess- 
ment—Remedy. 

1. Under the internal revenue act of July 1st, 
1862 (12 Stat. 432), when a dividend has been 
declared by an incorporated company, and be- 
come payable, its amount is to be regarded as 
forming part of the taxable income of the stock- 
holders of the company, even though they do not 
call for and receive the dividend. 

2. If an assessment of income tax under that 
act is not made in legal form, the remedy of the 
person aggrieved is at law, and not in equity. 

3. If such assessment is made in legal form, 
the party aggrieved must pursue the remedy pro- 
vided by section 93 of the act. before he can re- 
sort to a court of equity for relief. 

This was an application for a provisional 
injunction, torestrain the defendant [Seymour 
F.] Denton, as a collector of internal revenue, 
from collecting §1,500 of the income tax as- 
sessed against the plaintiff [John Magee] un- 

1 [Reported by Hon. Samuel Elatohford. Dis- 
trict Judge, and here reprinted by permission.] 
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der the internal revenue act of July 1st, 1SG2 
(12 Stat 433). The bill showed, that the 
plaintiff made, in due form, a particular state- 
ment of his income for the year 1862, and 
verified the same hy his oath; that the state- 
ment was then delivered to the proper assist- 
ant assessor, who increased the taxable in- 
come shown by that statement, by the addi- 
tion to it of §30,000, on the assumed ground 
that the plaintiff's share of the profits of a 
mining company in which he was the princi- 
pal stockholder, amounted to that sum, and 
had not been included in the statement; that 
the plaintiff objected to this increase, and of- 
fered to show, by his oath, that he had re- 
ceived no profits or dividends from the com- 
pany, and that it was un incorporated com- 
pany, and had expended all its profits for the 
year in the improvement of its property, by 
opening a mine, &c.; that the assistant as- 
sessor persisted in maintaining the propriety 
of such increase, and the assessor, on the 
question being presented to him, also refused 
to strike the increase from the assessment; 
that the assessor consented to submit the 
matter to the commissioner of intei-nal reve- 
nue, and the case was presented to him, in 
an argument, by the counsel for the plaintiff, 
the question before both the assessor and the 
commissioner having been understood to be, 
whether a stockholder of an incorporated 
company, which had made profits during the 
year 1862, and had expended such profits in 
repaii-s or improvements, or in the purchase 
of stock or other property, instead of mak- 
ing dividends to its stockholders, could be tax- 
ed for his share of such profits, as part of 
his income for that year; and that the com- 
missioner decided the question in the affirma- 
tive, and the assessor refused to strike the 
increase made by the assistant assessor fi'om 
the assessment, but returned the original as- 
sessment to the collector without modifica- 
tion. The bill was filed against the collector, 
the assessor, and the assistant assessor. 

HALIi, District Judge. In the view I take 
of this case, the motion for an injunction 
must be denied, without reaching the question 
of the original liability of the plaintiff to be 
assessed for such profits of the company as 
had not been embi-aced in any dividend de- 
clared by it. If the plaintiff's counsel is cor- 
rect in the position that the profits of an in- 
corporated company, itself an artificial per- 
.son, are not, in the contemplation of the act 
of congress, a portion of the gains, profits, 
or income of the stockholders, until they are 
distnbuted as dividends, or embraced in a 
dividend declared by the managers of the 
corporation, I think it quite clear that, when 
a dividend has been declared and has become 
payable, the mere omission of the stockholder 
to obtain or receive the dividend subject to 
his call, would not excuse him from embra- 
cing the amount of such dividend in his state- 
ment of his taxable income for the year. The 
bill does not show that no dividend had been 



declared; and that fact should have been di- 
rectly and explicitly stated, in order to en- 
title the plaintiff to an injunction. The bill, 
in regard to this point, only states that the- 
plaintiff, during the year 1862, never received 
anything from said incorpoi"ated company 
by way of dividends on his shares, or other- 
wise. Tills statement is not necessarily un- 
true, even if the dividends actually declared 
on the plaintiff's stock during that year 
amounted to the sum of $30,000. 

Another objection is, that the plaintiff had 
a perfect remedy under the statute, and fail- 
ed to avail himself 6t that remedy, and that 
no reason for such failure, of a character to 
give a court of equity jm-isdiction to relieve- 
him, appears on the face of the bill. The 
-wrongful act, if any, of which the plaintiff" 
complains, is the addition of §30,000 made to- 
his income statement by the assistant asses- 
sor. If this has not been made in such form^ 
and mode as to give the legal right to levy 
and collect the tax-' therefor, that objection 
must be urged in a court of law and not in a 
court of equity. If made in legal form, the- 
act of congress gives the right of appealing 
to the assessor, and provides, in substance 
(section 93), that if the list or return of any- 
party shall have been increased by the as- 
sistant assessor, he or she may be pei-mitted 
to declare, under oath or affirmation, in the 
form and manner to be prescribed by the- 
commissioner of internal revenue, the amount 
of his or her annual income liable to be as- 
sessed under the act, and that the same so 
declared shall be the sum upon which duties" 
are to be assessed and collected. In the view 
that the plaintiff's counsel takes of this case,, 
the plaintiff could have made the oath thus^ 
required, or i-ather which the law thus per- 
mitted him to make, and, if the assessor had 
refused to strike the wrongful increase from 
the assessment^ the plaintiff could have had 
his remedy. As the assessor had no discre- 
tion, and would have been bound, on the pres- 
entation of such an oath, to strike the addi- 
tion from the assessment, it is probable that 
the plaintiff might have had a remedy at 
law by mandamus, if the assessor had refus- 
ed to perform the duty; and it is certain 
that, if he would have had no remedj'' at 
law, he would have had one in equitj'. The- 
right to make this oath, and thus to become 
entitled to have the assessment corrected, 
must be fatal to the plaintiff's prayer for re- 
lief in this suit, unless his neglect to make- 
such oath be excused by some allegation of 
fraud, accident, or mistake, giving jurisdic- 
tion to a court of equity. Itislike the case of 
a defendant in a suit at law, who has neglect- 
ed to appear and establish a legal defence in 
that suit, when he had an opportunity to do- 
so, and has then resorted to a couxt of equity 
to set aside the judgment. 

It was suggested, on the argument, that the 
making of the oath prescribed by the 93d 
section would not have changed the aspect of 
the case, because the making of it would. 
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have been, but tbe reiteration of tlie oath al- 
ready taken and furnished to the assistant 
iissessor, and because, on the ground assumed 
by the assessor and by the commissioner of 
internal revenue, the assessor would still have 
refused to strike the increase made by the 
assistant assessor from the assessment 
against the plaintiff. It is true, that the plain- 
tiff's oath, verifying the statement first de- 
livered bj' him to the assistant assessor, con- 
tained nearly, if not precisely, the oath pre- 
scribed by the 93d section; but the oath then 
made and delivered was, it is said, not 
required by the statute," and, if so, perjury 
could not have been assigned upon it, even if 
it had been wilfully false; but, whether that 
be so or not, as the act of congress requii'es 
this oath after the increase has been made 
by the assistant assessor, and after the atten- 
tion of the party has been called to such in- 
crease, and he has had an oppoi-tunity to 
inquire upon what grounds such increase was 
made, it is clear that l^e oath previously 
taken cannot be made available for the pur- 
poses for which the oath prescribed in section 
^3 is to be made. 

The grounds above stated are fatal to the 
application for an injunction; for an injunc- 
tion ought not to be granted, in a case of this 
kind, unless the plaintiff's right is quite 
clear, and the granting of the injunction is 
necessary to protect and secure that right. 
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MAGEE et al. v. The MOSS. 

[Gilp. 219.] 1 

District Court, E. D. Pennsylvania. Nov. 12, 
1831; Dec. 31, 1831. 

Seamen's '^''aoes — Foufeiture — DsS'^ktio::? — 
Shipping Articles — Certainty of Voyage — 
Entry ix Log Book — ^^ASTER's Ckdeltt — 
Impkisonmest in Foreign Port. 

1. The shippini? articles must declare explicit- 
ly the ports at which the voyage is to commence 
and terminate. 

[Cited in The Brutus, Case No. 2,060.] 

2. TVhere shipping articles declare the voyage 
to be "from Philadelphia to South America, or 
any other port or ports, backwards and for- 
wards, when and where required, and back to 
Philadelphia," it is no violation of the contract 
with the seamen, for the master to proceed from 
"South America to Europe, and affords no justi- 
fication to them for leaving the vessel. 

[Disapproved in Snow v. Wope, Case No. 13,- 
149.] 

3. To subject a seaman to the forfeiture of his 
wages for desertion, according to the provisions 
of the act of 20th July. 1790, [1 Stat. 131], the 
presa-ibed entry in tlie log book is indispensable. 

[Cited in Spencer v. Eustis, 21 Me. 521.] 

1 [Reported by John R. Gilpin, Esq.] 



4. Where the departure of the seamen from a 
vessel, before the termination of the voyage, is 
involuntary on their part, or with reasonable 
cause, or with the apparent assent of the master, 
they do not forfeit their wages. 

[Followed in Jansen v. The Theodor Heinrich, 
Case No. 7,215., Quoted in The Lilian M. 
Vigus, Id. 8,346.1 

[See The BaHze, Case No. 809.] 

5. To justify seamen for leaving a vessel, be- 
fore the termination of the voyage, on account 
of the cruelty of the master, it must be apparent 
that they could not remain without extreme dan- 
ger to their personal safety. 

6. Where a seaman is imprisoned by the au- 
thorities of a foreign country for a violation of 
its laws, the costs and charges may be deducted 
from his wages; but not so when he is impris- 
oned at the instance of the master of the vessel. 

[Cited in The David Pratt, Case No. 3,597.] 

7. The imprisonment of a seaman in a foreism 
gaol, at the instance of the master of a vessel, 
is only to be justified by extreme necessity. 

[Cited in Jordan v. Williams, Case No. 7,528.] 
[Quoted in Buddington v. Smith, 13 Conn. 
336.] 

The libellants [John Magee, Alexander 
Ware, John Dunderfield, and William Pitt] 
were seamen on board the ship Moss. They 
shipped at Philadelphia, as appeared by the 
articles, on the 2d Januai-y, 1830, on board 
the ship Moss, at the wages of fifteen dollars 
a month, "on a voyage from Philadelphia to 
South America, or any other port or ports, 
backwai'ds and forwards, when and where 
required, and back to Philadelphia, unless 
sooner discharged." The vessel sailed on 
the 3d Januaiy, for Buenos Ayres, where 
they anived about the 5th March. All the 
I)ersons on board were put on an allowance 
of three quarts of water each per day, from 
the 22d February until they made the land. 
They sailed from Buenos Ayres, on the 27th 
June, for Havanna, where they arrived on 
the 3d September. All the persons on board 
were put on an allowance of one pound of 
bread each per day, from the 8th July until 
they reached the Havanna, but there was 
plenty of potatoes, vegetables and meat giv- 
en them. The vessel remained at Havanna 
until the 30th December, 1830, when she 
proceeded to Marseilles, thence to Pernam- 
buco, and thence back to Philadelphia, where 
she anived on the 10th October, 1831. On 
the* 19th December, 1830, the libellants left 
the vessel at the Havanna, having first made 
known their intention so to do to the Ameri- 
can consul, without having received the 
wages then due to them, and without any as- ' 
sistance from the captain to enable them to 
return to the United States. Tbe libellants 
declare that during the time they remained 
on board the vessel, they were not allowed a 
sufficient quantity of provisions, and were 
treated with extreme cruelty; during the 
time they were at the Havanna, Ware and 
Dundei-field, two of the libellants, were con- 
fined in gaol, at the instance of the captain; 
and they finally left the vessel, because they 
discovered that the captain was about to 
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carry them from the Havanna to an Em-o- 
pean port, contraiT to the contract as con- 
tained in the shipping articles, and also be- 
cause of the ill treatment they had ex- 
perienced. 

The respondent, Edmund Fennell, who was 
the master of the vessel, denies in his an- 
swer that the libellants were obliged to leave 
her in consequence of ill treatment or abuse, 
or because the provisions were insufficient or 
bad. He alleges that when the two seamen. 
Ware and Dunderfield, were confined in pris- 
on at his instance, it was done with the as- 
sent of the American consul, on account of 
their drunlsenness and improper conduct, 
and on one occasion, when he found that 
Ware had been put in gaol by the Havanna 
police, he obtained his discharge and paid 
tlie costs, together with the expense of med- 
ical attendance which he afterwards re- 
quired. He further alleges that Magee, 
Ware and Dunderfield deserted from the ves- 
sel; that their desertion was regularly en- 
tered in the log book; and that other sea- 
men were hired in their places at higher 
wages. The account annexed to the libel 
claims full wages from the time of shipment 
until the libellants left the vessel; addition- 
al wages for the time they were on short al- 
lowance; and their expenses from the day 
they left the vessel till they reached Phila- 
delphia. The respondent, besides alleging 
an entire forfeiture on the ground of deser- 
tion, claims allowance for various suras ad- 
vanced, for the excess of additional wages 
paid to seamen shipped in their places after 
they left the vessel, and for the expenses of 
their several imprisonments at the Havanna. 
The libellants were severally examined for 
each other, to support the allegations of the 
libel. On the other side, for the respondent, 
the supercargo of the vessel from Havanna, 
and the first mate of the ship, who also 
Joined her at Havanna, and other witnesses 
were produced; their testimony contradict- 
ed, or greatly weakened the evidence of the 
libellants, especially on the subject of the 
provisions. There was rice on board, which 
was occasionally served out, also potatoes, 
and generally the stores of the ship were 
good, indeed of a superior quality. The ac- 
counts also of the severity of the captain 
were softened and modified. 

C. Ingersoll, for libellants. 

There has been such a deviation from the 
voyage contracted for as discharges the sea- 
men from the contract The words "other 
port or ports, backwards and forwards," in- 
tend only ports in South America. The voy- 
age was "to South America, or, (not 'and,') 
any other ports." Having gone to Buenos 
Ayres was a full performance of the articles. 
"Backwards and foi-wards," means between 
South America and Philadelphia. "Any oth- 
er port or ports," is as general as "else- 
where;" they mean the same thing. By the 
first section of the act of congress of 20th 
16FED.CAS — 25 
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July, 1790, the articles must declare the voy- ' 
age and terms of shipment This was to 
prevent uncertain and indefinite contracts, 
or terms of service; to guard and protect 
seamen against their own heedlessness in 
signing articles. Can seamen, under the 
general description of port or ports, be kept 
indefinitely, and carried to any part of the 
world? There is no limitation here even of 
time. Nor is a voyage to Marseilles either 
subordinate to, or consistent with, the voy- 
age described in the articles, 1 Story, Laws, 
102 [1 Stat 131]; Anonymous [Case No. 
449]; Brown v. Jones [Id. 2,017]; The Bru- 
tus [Id. 2,060]; Wood v. The Nimrod [Id. 
17,959]. 

Was there a consent or acquiescence on the 
part of Captain Fennell that these men 
might leave the vessel? When a forfeiture 
of wages is insisted on, a clear case must be 
made out against the seamen. The seventh 
section of the act of congress of 20th July, 
1790, invests the master with certain powers. 
He is bound to use these and all the means 
afiforded by the law to recover and retain the 
seamen, before he can resort to forfeiture. 
The answer of the captain to the mate, when 
asked if he was about to discharge the sea- 
men, shows either that he was conscious 
they had a right to go on account of the 
change of the voyage, or that he was willing 
to part with them. They did not consider 
themselves as deserters; neither did the cap- 
tain so consider them. Will the court then 
so consider them? They applied to a lawyer 
for counsel; they appealed to the court of 
the place where they were, being willing to 
meet the captain, to have , their right dis- 
cussed and decided; they were sent by the 
court to the master of the port, and by him 
to the consul, who gave them a letter to take 
on board the ship. The captain adopted no 
measures to bring them back to the ship; he 
never even asked them to return, although 
he frequently saw them. They went about 
at large, making no attempt at flight or con- 
cealment. All this was acquiescence in their 
departure; they might well so consider it. 
If this was not acquiescence, still there can 
be no forfeiture unless the captain had done 
all in his power to compel their return; that 
is a part of his duty. These men remained 
constantly within the sight and recall of the 
captain, without an effort, or even request 
on his paii: for their return. Seamen may 
leave the ship if a voyage is changed. Abb. 
Shipp. 147, 464; Ordinances of France, bk. 
2, tit 3, art. 4; Thorne v. White [Case No. 
13,989]; Crammer V. The Fair American [Id. 
3,347]; Hindman v. Shaw [Id. 6,514]; Moran 
V. Baudin [Id. 9,785]. 

J. S. Smith, for respondent 

Had these seamen '^a right to leave the ship 
at Havanna; had not the captain a right to 
insist on their going to Marseilles? 

The forfeiture of wages does not rest on 
the act of congress only, but on the prin- 
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eiples of the commercial and general mari- 
time law. The act of congress pi'ovides pen- 
alties for two acts of a seaman, 1. Not ren- 
dering himself on hoard. 2. Absence with- 
out leave for more or less than forty-eight 
hours. If a seaman dies immediately after 
the vessel sails, his representatives may re- 
cover for the whole voyage, on the ground 
of its entirety. In the case of Sims v. Jack- 
son [Case No. 12,890], it is said, "he would 
have forfeited the whole, if he had left the 
vessel." This was not under the provision 
of the act of congx-ess, but by the maritime 
law. 

The act of congress applies to all the libel- 
lants except Pitt; as to the rest its direc- 
tions were strictly complied with. The ex- 
cuses set up for leaving the ship are now all 
abandoned, except two. 1. That the ship 
was going to Europe, which was not authoif- 
ised by the articles. 2. That the captain ac- 
quiesced in their departure. 

I. As to the construction of the articles; 
are they such as the act of congress re- 
quires? The contract must declare the voy- 
age, not describe it. It must be declared, 
that the seamen may know where they have 
a right to be discharged, and when. The 
terminus a quo and ad quern must be stated, 
but not the intermediate ports. This voy- 
age was from Philadelphia to South Ameri- 
ca, and back to Philadelphia, omitting the 
intermediate ports. The words or "any oth- 
er port or ports" must mean ports not in 
South America, which was already men- 
tioned. Between South America and the 
other ports they ai-e to go backwards and 
forwards, where and when required. The 
voyage ends on their return "back to Phila- 
delphia," the port of final discharge. The 
voyage performed was in exact conformity 
with the articles. The ship went from 
Philadelphia to Buenos Ayres, in South 
America, thence to Havanna, a port not in 
South America, and thence to- Marseilles, an- 
other port not in South America, thence 
back to South America, and thence to Phila- 
delphia. 3 Kent, Comm. 178; Abb. Shipp. 
463, 468. 

n. As to the acquiescence of the captain, 
it rests only on the fact that he saw them 
on shore and did not order them on board; 
this too rests only on the evidence of the 
men themselves. It does not, besides, apply 
at all to Pitt. The consul certainly ordered 
them on board; they refused to go. Sup- 
pose the captain did acquiesce; that he used 
no force to bring them back; was he imder 
any obligation to do so? The deserting sea- 
man must come himself and offer to make 
amends, and to go on board. The captain 
is not then bound to receive him if he has 
hired another in his place. It does not ap- 
pear whether the captain saw these men on 
shore before or after he had hired others. 
Ware was put into prison by the police. 
Abb. Shipp. 136; 3 Hopk. Works, 206; Whit- 
ton V. The Commerce [Case No. 17,60-1]. 



0. Ingersoll, in reply. 

You cannot strike out "or," and put in 
"and," which is necessary for .the respond- 
ent's construction of the article. The men 
were bound to go to South America, "or" 
any other ports, not "and" any other ports. 
All after South America is illegal and void 
for imcertainty. As to the necessity of an 
entry in the log book, the act of congress 
fixes the time of absence which shall be 
deemed to be a desertion and incur a for- 
feiture. The maritime law has no such lim- 
itation. The act also directs the particular 
mode of proof of such absence; it must be 
by the entry in the log book. 

HOPKTNSON, District Judge. The libel- 
lants have presented three claims for the de- 
cision of the court 1. For having been put 
on short allowance. 2. For wages up to the 
time they left the ship. 3. For additional 
pay to bring them back to the United States. 
The respondent rebuts these claims; the first 
by the denial of the charge; the second and 
third by charging the libellants with a de- 
sertion from the ship and their duty, by 
wliich they have forfeited their wages, and 
of course every claim to an extra allowance. 
The fact being admitted that they did leave 
the vessel at Havanna, it is incumbent on 
them to show a good cause for doing so, or 
some legal justification to avoid the penalty 
which otherwise the law will impose upon 
them. As to Pitt, besides the justification 
he relies on, in common with the other libel- 
lants, he has a further defence against the 
penalty of forfeiture, in the omission to note 
his absence in the log book. This has been 
repeatedly decided to be necessary; and it 
must be considered to be settled, when a for- 
feiture of wages is insisted upon, under the 
provisions of our act of congi-ess. The same 
law which gives the forfeiture for the ab- 
sence of seamen, prescribes an evidence by 
which that absence shall be proved; and the 
owner who claims the penalty, must conform 
hunself to the proof required of him, by the 
same authority which gives the penalty. 

The general defence which the libellants 
have to avoid this penalty, is in the allega- 
tion, that the ship was going from Havanna 
to Marseilles, in Europe; that this was a 
voyage not within the contract; and that 
they were not bound to go with her. That 
the breach of the contract was on the pait 
of the captain in taking the ship to a place 
not within the terms of the articles. The 
validity of this defence depends upon the 
consti'uction of the articles, and the obliga- 
tion entered into by the libellants when they 
executed them. The voyage descnbed in the 
articles is "from Philadelphia to South Amer- 
ica, or any other port or ports, backwards 
and forwards, when and where required, and 
back to Philadelphia, unless sooner dischar- 
ged." This is certainly a very awkward de- 
scription of a voyage. South America is 
spoken of as a port to which they are to go, 
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^'or" to any other poit or ports, ^vithout any 
■designation of them, whether in Europe or 
America; but they are to go haekwards and 
forwards, where and when required. It will 
not do to tie down these contracts, made 
sometimes in a counting house, and some- 
times in the cabin of a ship, to the strict rules 
of composition. We must endeavour to come 
■at the true meaning of the parties, and to 
give the contract a reasonable construction; 
to take care to put upon general words a 
just and reasonable limitation; but not light- 
ly to destroy and avoid the whole contract 
because the generality or breadth of the ex- 
pressions may be in a degree uncertjun, or 
might be used to impose an oppressive serv- 
ice. The court will take care that this shall 
not be done, and will avoid the whole if they 
cannot so limit it. In the present case I can 
■see nothing unreasonable or oppressive in 
the constiTiction the captain has put upon 
these articles. He took the ship to Buenos 
Ayres; he then went to Havanna, and from 
thence to Marseilles; he came again to a 
port in South America, and then terminated 
the voyage by returning to Philadelphia. 
This voyage or these voyages were strictly 
within the terms of the contract, and, in my 
•opinion, no unjust or oppressive use has been 
made of the awkward manner in which the 
•contract is expressed. 

In the case of "Wood v. The Nimrod [Case 
No. 17,959], I adopted this principle, and I con- 
■sider it to be in full accordance with the 
opinion of Judge Winchester, adopted by 
Judge Story, in the case of Brown v. Jones 
[Id. 2,017]. In the case in which the opinion 
of Judge Winchester is given, Anonymous 
j;id. 449], the articles specified a voyage from 
Baltimore "to Curracoa and elsewhere," and 
the respondent contended he had a right to 
^0 to St. Domingo without going to Curracoa. 
There he claimed to go in direct violation of 
.a clear specification or designation of a port 
named in the contract, and he made the 
claim under the general words "and else- 
where." It is also on the face of that con- 
tract, that although the voyage commenced 
at Baltimore, it had no ascertained or de- 
clared termination, either as to time or place. 
We have the "a quo" but not the "ad quern." 
In such a case, where, besides all this, the 
respondent had rested his defence on his own 
deception and breach of faith, the learned 
judge says "the term 'voyage' is a technical 
phrase, and always imports a definite com- 
mencement and end." In our case, this de- 
» scription of a ^voyage is fully answered; the 
uncertainty, such as it is, is about the inter- 
mediate ports to which the vessel might go. 
But even in such a case as that which the 
judge had before him, he would not abso- 
lutely reject the terms "and elsewhere," or 
destroy the whole contract for their uncer- 
tainty. He would give them a reasonable 
meaning and construction consistent with 
the contract "They must be constnied" he 
£ays, "as subordinate to the voyage specified, 



and can only authorise the pursuing such a 
course as may be necessary to accomplish 
the principal voyage." The judge explicitly 
says, that he would not be understood "to 
give any opinion that it is essential to the 
validity of seamen's articles, that there 
should be an insertion of the name of every 
port, to which a vessel may proceed, in the 
, course of trade; but there must be some 
equivalent specification, such as to a port or 
ports, island or islands in the West Indies." 
In the. present case, the person who shipped 
these men, swears that the articles were read 
to them, and they perfectly understood them, 
and that he has frequentiy shipped men to 
go to "port or ports" without mentioning 
what part of the world they were in. 

The libellants have set up another justifi ca- 
tion for leaving the ship, to wit, the cruelty 
and barbarity of the captain to them. Some 
strong evidence has been produced by the 
seamen in support of this part of the de- 
fence. On the other hand there is evidence 
which softens, but does not remove this 
charge against the captain. The ill treat- 
ment of sailors, by the officers under whose 
command they are placed, has so frequently 
been a subject of complaint, that courts have 
taken pains to explain the law so as to se- 
cure full protection and justice to the sea- 
men on the one side, and to discourage un- 
reasonable complaints on the other. Masters 
and mates of vessels are often coarse and 
rough men, with veiy little control over tlieir 
tempers, and fond of using their power to 
its utmost. Seamen are also as often inso- 
lent, obstinate, and negligent of their duty, 
and require a sti'ict hand of discipline. Both 
have the property of others entrusted to 
them, and it is the object of the law to give 
as much security as possible to all these in- 
terests. The seamen must submit to a rea- 
sonable discipline, and to such privations 
and punishments as are necessary to enforce 
a faithful performance of their duties, but 
they must, nevertheless, be ti-eated as men, 
with the feelings of men, always entitied to 
the rights of humanity and the protection of 
the law. To justify the men in leaving their 
ship in a foreign port, or abandoning their 
duty at the hazard of loss or ruin to their 
owners, they must make out a yevy str(mg 
case indeed. Before they resort to this ex- 
treme remedy, the necessity for it ought to 
be extreme, or so pressing that a moderate 
and reasonable man could not resist it. They 
should bear much and trust for satisfaction 
and redress from the law, when they return 
home, and not, for every excess of punish- 
ment, become their own judges and avengers 
at the heavy expense of the innocent owners, 
who pay them for their service, and have 
trusted to their fidelity. The cases on which 
the courts have justified the seamen, on a 
plea of cruelty by the captain, in leaving the 
service and terminating their contract, have 
been where it was apparent that they could 
not remain with him without danger and 
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damage to their personal safety, such as to 
make a dissolution of tlie contract necessary. 
No man can be bound to serve another at the 
peril of his life. 

In the case of Rice T. The Polly and Kitty 
[Case Xo. 11,754], there was not only a most 
wanton and excessive cruelty or beating of 
the men, but the most dangei'ous threats 
of personal injury if they continued on 
board. They were obliged to leave the ship 
at Lisbon, in the midst of the voyage and 
return in another vessel. The question was, 
whether they had forfeited their wages. 
The judge said: "When mariners enter in- 
to articles for a voyage, they do not there- 
by put themselves out of the protection of 
the laws, or subject their limbs or lives to 
the capricious passions of a master or his 
mate." Tliere is no doubt much power given 
Jiy the law to the master, but the law also 
watches the use he makes of it, and cor- 
rects any abuse of it. In that case the libel- 
lants had been cruelly beaten and abused; 
it was necessaiy to have a surgeon to cure 
one of them of his wounds and bruises. The 
captain and the mate were combined, and 
supporting each other in their barbarity to 
the men. The master once declared that 
"he would make them glad to jump over- 
board before they got to America." The 
whole crew left the vessel, but did not se- 
crete themselves on shore; they demanded 
their wages and clothes and applied for 
process against the captain and mate, who 
promised to pay them their wages, and 
recorded the process. The judge did not, 
it is true, rely on the promise in giving 
his judgment, but said: "The libellants have 
not voluntarily deserted, but have been 
forced from a service in which neither the 
rights of humanity nor personal safety c»iuld 
be depended upon or even expected." 

To forfeit wages there must be a voluntary 
departure, without reasonable cause. Abb. 
Shipp. 464. In the case of Limland v. Ste- 
phens, 3 Esp. 269, which was one of seamen's 
wages, liord Kenyon says: "There are recip- 
rocal duties between masters and servants. 
Desertion is a forfeiture of wages; but if 
the captain conducts himself in such a way 
as puts the sailor into that situation that be 
eanuot, without damage to his personal safe- 
ty, continue in his service, human nature 
speaks the language— a servant is justified 
in providing for that safety. After the plain- 
tiff had been with the consul, he communi- 
cated to the defendant the wish of the con- 
sul to see him. The captain said, he would 
go when it suited him. Being pressed by 
the plaintifE to go, he beat him very severely, 
and threw a log of wood which hurt bis 
foot The plaintiff left the ship, and defend- 
ant was heard to say, that if he returned he 
would chain him to the mast, and bring 
him to Sweden." In reply to an obsei'vatlon 
made by the counsel of the defendant, Lord 
Kenyon said: "Is a man bound to serve at 
the peril of his life? Desertion is an answer 



to the seaman's claim for wages; but that 
must be a voluntary act of the seaman's, 
and not caused by any act of the captain. 
In this case, the act of the captain has made 
the dissolution of the contract necessary, 
and, in my opinion, justifiable on the part of 
the sailor." This case was decided in 1801. 
The case of The Polly and Kitty [supi-a], 
in which the same principles were adopted, 
was decided in 1789, by Judge Hopkinson, 
then judge of the admiralty in this district. 

I have quoted these cases so much at large, 
to show that the cruelty must be extreme 
and dangerous to justify a sailor in leaving 
his ship and throwing up his contract In 
both the cases cited, there was not only bar- 
barous abuse of the persons of the sailors, 
but threats of future ill usage of a dangerous 
violence, which there 'was good reason to 
believe would be fully executed. The case 
of the present libellants has no such features; 
the captain was a harsh, severe man, but 
by no ineans of so brutal a character as 
those we have alluded to. I do not think 
his conduct justified the libellants in leaving 
the ship, or made a dissolution of their con- 
tract necessary. 

The libellants having failed to justify their 
leaving the ship, either on account of the 
alleged change of the voyage described in 
tbe articles, or the ill treatment of them by 
the captain, they have incuiTed a forfeituie 
of their wages, unless their remaining groimd 
of defence shall avail them, to wit, the con- 
sent or acquiescence of the captain in their 
departure. The forfeiture of wages earned 
by a hard and perilous service is a severe 
penalty, and should be exacted only on a 
clear legal cause. So it has been considered 
by the courts, and those who claim this 
penalty have always been required to show 
themselves to be clearly entitled to it by the 
performance, on their part, of all the requi- 
sitions of the law. The master of the vessel 
must throw the fault on the offending sea- 
men; he must deal with them fairly, and 
honestly, aiid in good faith. He should 
neither endeavor to drive them from their 
duty, nor deceive and entrap these rash and 
ignorant men into a course of conduct, which 
he sees may draw upon them the loss of their 
wages, while they have no such suspicion. 
If they are really and truly acting under a 
mistaken opinion of their rights, and not 
from a dishonest or rebellious disposition, 
they shall be undeceived, their error should 
be explained, or at least they should not be 
drawn or permitted, by an insidious silence 
or an inattention to their proceedings, to 
involve themselves in the crime of desertion 
with its minous consequences. A practice 
of this sort upon sailors, may well be con- 
sidered as a fraud, and the contriver ought 
not to gain by it How were the facts of 
this case? The libellants left the ship under 
a belief that they had a right to do so; that 
the intention to take them to Europe was 
a breach of the contract, and discharged 
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them from it. They also thought that the 
treatment they had received from the cap- 
tain dissolved their contract They were 
mistaken in h'oth points; it was a mistake of 
the law of their case, and not a mutinous 
resolution to disregard their contract, and 
the law which bound them to it Then: con- 
duet shows that they had a sincere confi- 
dence in their opinion, and were willing to 
bring it to a fair test. They mate no flight, 
they seek no concealment, they walk openly 
about the city, they go to the wharf, they 
meet the captain without apprehension, they 
demand their wages of him, they apply to 
the courts of the country for redress, and 
in eveiT thing they conduct themselves like 
men confident in their right What was the 
conduct of the captain? He passed them 
again and again; he took none of the meas- 
ures the law put in his power to bring 
them back to the ship and their duty; he did 
not even order them to go on board. In his 
conversation with the mate he expressed 
himself doubtfully as to his intention of 
taking these men with him, and finally sailed 
away leaving them to shift for themselves. 
Ini the case of Dixon y. The Cyrus [Case 
No. 3,930], circumstances by no means as 
decided as these, were considered as sti-ong 
evidence of consent on the part of the mas- 
ter to the departure of the seamen. The 
question of good faith is one hardly capable 
of dii-ect explicit testimony. It is an impress 
siori, an opinion derived from the whole 
conduct of the party. The conduct of Cap- 
tain Fennell in his severe treatment of these 
men while they were under his authority, 
and his extraordinary abstinence from every 
attempt, even the most mild, to bring them 
back after they had left him, present him 
to my mind as a man of a violent and severe 
temper, and wanting in frankness and fair 
dealing. It seems to me that he was dis- 
satisfied with these men, for they had cer- 
tainly misbehaved themselves, and was 
quite willing they should leave the ship; but 
while he endeavoured to compel them to do 
so by his severity, and would lull them into 
security by his entire inattention to their 
absence, he was indulging himself in the 
anticipation that he would deprive them 
each of eleven months' wages. He was not 
open even to his mate. In a case in which 
the conduct of the captain was so calculated 
to deceive and mislead the men, and to in- 
duce them to believe he had no desire for 
them to return to the ship, but acquiesced 
ih their opinion that he had no claim upon 
them to go with him to Europe; where, too, 
it is at least doubtful whether he did not 
design to mislead them for the very purpose 
of forfeiting their wages on a charge of 
desertion, I will not deprive them of their 
reward for services faithfully rendered for 
the space of eleven months. The owners of 
this ship have, in these services, received 
full value for the money demanded of them, 
and I see no just cause for withholding it 



There is a subordinate question in this 
case which must also be disposed of. The 
respondent claims a credit for certain pris- 
on fees paid at Havanna for the libellants, 
or some of them. It appears that, except in 
the case of Ware, the men were impiisoned 
by, or at the instance of the captain; but 
Ware was put in gaol, by the police officers 
of the city, for some misconduct or offence 
against the laws of the country. For the 
money paid by the captain to obtain his lib- 
eration from imprisonment he is justly 
chargeable, and the respondent must be 
credited with the amount. But no such cred- 
it will be allowed against the men imprison- 
ed by the captain for his grievances or com- 
plaint I have declared that I will not coun- 
tenance the practice of thrusting our sea- 
men into foreign gaols by the captain, 
through the influence 'he may have with our 
consuls or the officers in a foreign port It 
is always a most severe punishment, and 
in some climates dangerous to health and 
life. The punishments" which the law au- 
thorises the master to inflict on board of his 
vessel, by personal coiTection, by confine- 
ment and other privations, are generally suf- 
ficient for all the purposes of discipline. It 
should be only in a case of some pressing ne- 
cessity, of some danger to the vessel, or her 
master or crew, that the men should be im- 
prisoned on shore. 

Decree: It is ordered and decreed, that" the 
libellants shall recover and have from the re- 
spondent, the wages severally due to them, 
from the time they respectively shipped and 
entered on board of the said ship Moss, un- 
til the time when they respectively left the 
said ship, and ceased to perform any service 
or duty on board of her, deducting therefrom 
all payments made to the said libellants re- 
spectively, and all credits to which the re- 
spondent is entitled for advances of money 
or goods; and also deducting from the wages 
severally due to the libellants, the amount 
paid by the respondent beyond the amount 
stipulated to be paid to the libellants, to the 
hands employed in their places for the re- 
mainder of the voyage after the libellants 
had left the ship. And it is further ordered 
and decreed, that there be deducted from 
the wages due to Alexander Ware, the money 
paid by the respondent to obtain his release 
from the prison at Havanna, in which he 
had been confined by the authority of that 
city for offences against its laws and police; 
but no* deduction shall be made from any of 
the libellants for or on account of any prison 
fees, or other costs and chai-ges, induced by 
or in consequence of their imprisonment by 
the captain of the ship, or the American 
consul at his instance. And it is further or- 
dered and decreed, that the several accounts 
of the libellants be adjusted and paid on 
these principles, and in case of any disagree- 
ment between the parties, be reported and re- 
ferred to the court for final adjudication. 
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The several claims of the libellants for short 
alloTvance are dismissed, and also their claim 
of two months' pay to keep them at Havanna 
and bring them home to Philadelphia. 

On the 31st December, 1831, the parties 
having reported their adjustment of the ac- 
counts of the several libellants to the court 
for a final adjudication, it was ordered and 
decreed that there be paid by the respond- 
ent to the libellants severally, the following 
sums, to wit, to Alexander Ware one hun- 
dred and nineteen dollars and nine cents; 
to John Duuderfield one hundred and forty- 
three dollars and thirty- two cents; to John 
ilagee one hundred and forty-nine dollars 
and two cents; and to William Pitt eighty- 
four dollars and ninety-seven cents. 



Case Wo. 8,945. 

MAGEE T. UNION PAG. K. CO. 

[2 Sawy. 447.] i 

Circuit Court, D. Nevada. Aug. 4, 1873. 

Removal of Causes — Petitiok — Under Law of 
United States— Motion to Remand 

— ^WhEN ilADE. 

1. A suit removed from a state court into the 
circuit court, upon a petition stating that the de- 
fendant has a defense arising under a law of the 
United States, will be remanded when it ap- 
pears by the defendant's answer that no such de- 
fense is claimed or made. 

2. The fact that the corporation is one organ- 
ized under a law of the United States is not, of 
itself, enough to give the circuit court jurisdic- 
tion. 

3- Motion to remand may be made before trial 
Avhenever there are no disputed facts, and it 
clearly appears from the record, as well as the 
admissions of counsel, that the corporation has 
no defense arising under a law of the United 
States. 

This action was brought in the state court 
[by John Magee] to recover damages for per- 
sonal injuries alleged to have been received 
by plaintiff's wife, while traveling on de- 
fendant's railroad, in the territory of Utah, 
and was removed to this court by defendant, 
the petition for removal stating generally, that 
the defendant had a defense to the action 
arising under a law of the United States. 
The defendant is a corporation organized un- 
der a law of the United States. The cause 
having been entered here the defendant filed 
its answer, alleging that the injuries, if any, 
were received by plaintifC's wife in Utah; that 
that territory has competent courts to try the 
action; that its principal place of business was 
and is in Boston, Massachusetts, and that, 
therefore, this court' has no jurisdiction. Be- 
yond this the answer contains only apt words 
to deny negligence and unskillfulness, and to 
aver the exercise of due care. The act of con- 
gress, under which the cause was removed, 
provides that "any corporation * * other 
than a banking coi-poration organized under 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



a law of the United States, and against which 
an action at law * * may be commenced 
* * for any alleged liability of such corpora- 
tion, may have such suit removed * * to 
the proper circuit court of the United States 
upon filing a petition therefor, * * * stat- 
ing that they have a itefense arising under or 
by virtue of the constitution of the United 
States, or any ti-eaty or law of the United 
States, and offering good and sufficient 
surety," etc. 15 Stat. 227. In this state of 
the law and the record, the plaintiff moved to 
remand the cause to the state court, upon the 
ground that it sufficiently appears that the 
defendant has no defense arising under a law 
of the United States, it having pleaded none. 
To this the defendant replied that, being 
created by and organized under a law of the 
United States, every defense it may have is 
one arising under the law which creates it and 
gives it all its powers. 

Mesick & Wood, for plaintiff. 
B. Wakeley and Williams &. Bixler, for de- 
fendant. 

Before SAWYER, Circuit Judge, and HILL- 
YER, Dlsti-ict Judge. 

HILLYER, District Judge. In Mayor v. 
Cooper, 6 Wall. [73 U. S.] 247, it was said by 
the supreme comt, that "two things are neces- 
sary to create jurisdiction, whether original or 
appellate. The constitution must have given 
to the court the capacity to take it, and an 
act of congress must have supplied it." The 
defendant being a United States corporation, 
the constitution has given this court the 
capacity to take jurisdiction of actions to 
which it is a party. Osborne v. United State's 
Bank, 9 Wheat. [22 U. S.] 738. But it rests 
with congress to supply it and prescribe the 
conditions of its exercise. To entitle the de- 
fendant to remove a suit congress has said, 
in the law now in question, that it shall not 
only be a corporation organized under a law of 
the United States, but shall state in its petition 
that it has a defense arising under or by virtue 
of a law of the United States. Unless it has 
such a defense, this case is not properly here. 
It was said in Cohens v. Virginia, 6 Wheat. 
[19 U. S.] 264, that a case in law or equity 
may truly be said to arise under the constitu- 
tion, or a law of the United States, when 
its correct decision depends on the construction 
of either. Following this language, it may be 
truly said that a defense arises under a law 
of the United States, when a correct decision 
upon the merits of the defense depends upon 
the cojistruction of that law. But it appears 
in this ease, by the admission of counsel, as 
well as by the record that the defense in- 
volves the construction of no law of the Unit- 
ed States. A correct decision upon its merits 
depends entirely upon common law principles, 
wholly independent of any statute law. 

The jurisdiction of this eom-t depends upon 
the character of the defense, as well as upon 
the character of the party, and as the defend- 
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ant has no defense arising under or by virtue 
of a law of the United States, there is a fail- 
ure of jurisdiction, and ttie cause must be 
remanded to the state court- It was suggested 
that there was a doubt as to this being the 
proper stage in the case to determine this 
question upon motion. Thej'e are no disputed 
facts, and it clearly appears from the admis- 
sions of counsel and the record— the answer 
filed — that this corporation has no defense, 
as we construe the law, arising under a law 
of the tJnited States, As the question can 
never be presented more satisfactorily than 
now, it would only cause unnecessary delay 
to postpone the decision of the matter until 
the trial. 

The motion is granted, and an order will be 
entered, remanding the cause to the court 
whence it was removed. 



MAGEE, The SALLY. See Cases Nos. 12,259- 
12,261. 



Case No. 8,946. 

The MAGENTA. 

[2 Abb. U. S. 495.] i 

Circuit Courts D. Louisiana. April Term, 1870. 

Coiiisios— CosToir os Rivek— Location op Look- 
out — Both in Fault— Damages. 

1. The custom of steamboats navigating the 
Mississippi river, in respect to directing their 
course when meeting each other, — explained. 

2. Neglect on the part of a pilot of a river 
steamboat to lay her course, when approaching 
another boat, in conformity to the well settled 
custom of boats plying upon that river; or the 
failure to Iieep a proper lookout, — e. g., when (es- 
pecially at night) the man on the lookout is sta- 
tioned in the pilot-house behind the steamer's 
chimneys, instead of on the hurricane deck, in 
front of them, — is a fault in navigation which ex- 
poses the steamboat to liability for a collision oc- 
curring in consequence. 

3. Where both of the colliding vessels are in 
fault for the collision, the aggregate damages 
sustained by the two should be shared equally 
between them. 

[Appeal from the district court of the TJnit- 
ed States for the district of Louisiana.] 

E. C. Billmgs and A. De B. Hughes, for li- 
belant 
.R. H. Marr, for claimant 

WOODS, Circuit Judge. About nine o'clock 
of the night of November 11, 1865, the steam- 
ers Brazil and Magenta collided near Bon- 
net Carre Point on the Mississippi river, 
about thirty-eight or thirty-nine miles above 
the city of New Orleans. The result of the 
collision was the sinking and loss of the 
steamer Brazil and cargo. This suit is 
brought by the owner of the Brazil against 
the steamer Magenta to recover for the dam- 
age sustained. 

There is much conflict of testimony in the 
case; but the following facts are not disputed, 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



or are clearly established by the evidence. The 
Magenta was ascending and the Brazil de- 
scending the river. The Magenta being the 
ascending boat gave the fii*st signal, to wit, 
two whistles, indicating her purpose to pass 
to her own left or port side. This was re- 
sponded to by the Brazil with two whistles, 
indicating that she understood the signal of 
the Magenta, that she assented to it, and her 
own purpose to pass to her own left or port 
side. So that had the signals been observ- 
ed, each boat in passing the other would 
have presented to her her starboard side. It 
is also in proof and undisputed, that the 
custom or common law of the river is, for 
ascending boats to run the points, and for 
the descending to run the bends. In other 
words, the ascending boat takes her course 
from the point on one side of the river to 
the nearest point on the other side, thus en- 
abling her to avoid the obstacle of the cur- 
rent to some extent and sail in the eddy 
water near the banks and under the point; 
the descending boat follows the main chan- 
nel current or what is known in the law 
as the "line" of the stream, following the 
bends, and thus uses the force of the current 
as well as her steam power to propel her on 
her course. It is also established that when 
the steamers first came in sight of each 
other the Brazil was in the middle of the 
river rounding Bonnet Carre Point, which 
is on right bank of the river, and the .Ma- 
genta was passing Thirty-Five Mile Point, 
a mile and a half or two miles below, on 
the left or east bank. It also appears that 
the bow of the Brazil collided with the star- 
board side of the Magenta forward of the 
wheel; that her bow for a distance of four 
or five feet on the larboard side and fifteen 
or twenty feet on her starboard side was 
knocked off; and that she sunk on the bar 
on the right bank of the river from one hun- 
dred and fifty to two hundred and fifty feSt 
yards from shore. 

As to what part of the river the collision 
occurred at, there is a conflict of testimony 
between the libelants and claimants. The 
libelants say it was about the middle of the 
river, and the claimants that it was near the 
right bank, and as close to the bar in the 
right bank as it was safe for the Magenta 
to run. The weight of the direct evidence 
upon this point is about equally balanced, 
but when the probabilities af the two ver- 
sions, that of the libelants and that of the 
claimants, are considered, we think the li- 
belants have the advantage. The pilot of 
the Brazil is not shown to be non compos 
mentis, and it seems no person, unless in- 
sane, piloting a steamer of two hundred tens 
burden, after assenting to a signal to pass 
to the larboard, would port his helm and di- 
rect his course to the starboard across the 
river and run into a steaifier of one thou- 
sand two hundred or one thousand three 
hundred tons burden. I am forced to the 
conclusion, therefore, that the collision took 
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place near the middle of the river, and that 
the Biazil did not change her eoui'se. 

And here is where her fault lies. Her 
pilot knew or ought to have linown the cus- 
tom of the river, that ascending boats ran 
the points. The signal of the Magenta indi- 
cating that she intended to keep to the left 
wa^ notice to the Brazil that the Ivlagenta 
proposed to cross from Thirty-Five Jlile 
Point, and run up the bank along and un- 
der Bonnet Carre Point, and it was his duty, 
instead of stopping his boat, to put his 
helm a-starboard and direct his course close 
in on the left bank of the river. If, when the 
signals were exchanged, he had done this, 
a collision would have been impossible. 

It is very clear from the testimony, that 
both the captain and the pilot of the Brazil 
were inexperienced and unfit to have charge 
of a boat. With skill and prudence on the 
part of these officers, I have no doubt tliat a 
collision might have been avoided. 

But it is just as clear that there was fault 
on the part of the Magenta. When signals 
were exchanged between the two boats, the 
officei-s of the Magenta must have known, 
or Should have known, that a collision was 
possible; they intended to cross the river 
and run up under Bonnet Carre Point; they 
knew that the Brazil was coming down the 
eun-ent of the river, running the bends ac- 
cording to the custom of descending boats, 
and it was their duty to have a lookout sta- 
tioned in such a position, on the boat, as 
to keep the Brazil in view, and give warn- 
ing of impending danger. According to the 
testimony of claimants themselves, this was 
not done- 
Carter, the pilot of the Magenta, testifies: 
"A few moments after exchanging signals, 
the lights of the descending boat were hid- 
den from witness by the chimneys of the 
Magenta; this time was probably half a 
minute, not more than a minute. When I 
mext saw the lights, I discovered that the 
Bi-azil, the descending boat, was running di- 
rectly across the river, square across our 
bow." 

Captain Leathers, of the Magenta, testifies 
that he and both the pilots were in the pilot- 
house at the time of the collision. If the 
chimneys of the Magenta hid the lights of 
the Brazil from the pilot, Carter, they hid 
them also trom -the other pilot and the cap- 
tain. The proper and usual place for the 
lookout was on the hurricane deck, in front 
of the chimneys. No testimony is offered on 
the part of the claimants to show that a man 
on the lookout was stationed there, and it is 
fair to presume that there was none or we 
should have the fact in the testimony. The 
pilot-house, behind the chimneys, is not the 
place for the man on watch, when passing 
other steamers in the night. If a proper 
lookout had been maintained on the Ma- 
genta, the impending danger of a collision 
might have been seen, and by good seaman- 
ship avoided. 



I find, therefore, that both steamers were 
at fault; that by the exercise of proper 
watchfulness and skill on the pai-t of either, 
the collision might have been avoided. In 
such a case, according to the rules laid down 
by the supreme court in The Catherine v. 
Dickinson, 17 How. [58 XJ. S-] 170, the loss 
must be divided. 

The damage to the Magenta was, accord- 
ing to Captain Leathers, from three to five 
hundred dollai-s; and he is the only witness 
that speaks to the point. I put the damages, 
therefore, at three hundred dollars. 

The testimony as to the damage occasion- 
ed by the loss of the Brazil is vei-y conflict- 
ing; but after a careful review of the testi- 
mony, I am satisfied the court below fixed 
the damage very near the correct amount, 
namely, twelve thousand dollars. Prom one- 
half this amount, to wit, six thousand dol- 
lars, should be deducted the one-half of the 
estimated damage suffered by the aiasrenta. 
namely, one hundred and fifty dollars, iy;»,\'- 
ing the sum of five thousand eight hundred 
and fifty dollars as the amount of the de- 
cree in favor of libelant against the tuagent^ 
Let a decree be entered accordingly, each 
party to pay his own costs. Decree accord- 
ingly. 



Case No. 8,947. 

The MAGGIE JONES. 

[1 Flip. 635; 1 5 Cent. Law J. 263.] 

District Coiurt, E. D. Michigan. March 12, 
1877. 

Practice is Admiralty — AME^'DME^•T — Collat- 
eral Secduitt— Stat — Discharge op Sukett. 

1. If a libel is amended by adding a co-libel- 
lant, this does not discharge the surety on the 
stipulation. 

[Cited in U. S. v. Mosely, 8 Fed. 691.] 

2. After commencement of suit and seizure 
and bonding of the vessel libellants took notes 
and mortgages of the owners, payable at differ- 
ent times within six months, as collateral se- 
curity: held, that this did not operate to arrest 
or stay the suit, nor was the surety discharged. 

[Cited in The Theodore Perry, Case No. 13,- 
S79. 

Libel for towage by the tug E. M. Peck, 
which boat libellants owned. John P. Clark, 
the respondent, was surety upon the stipula- 
tion to answer judgment The original libel 
was filed in one name only and the stipula- 
tion of sm"ety was given to answer this libel, 
and "to abide the result of said cause." After 
seizure of the schooner libellants received 
from the owner of the schooner promissory 
notes covering the claim as, also, other claims 
against her, the payment of which was se- 
cured by a mortgage upon the schooner. The 
notes and mortgage were given as collateral 
security only for the claims and not m pay- 
ment or extinguishment, it being understood 
that the lien upon the schooner should re- 

1 [Reported by William Searcy Flippin, Esq., 
aud here reprinted by permission.] 
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main in full force. The draft wliicli was the 
basis of the libel was not surrendered. Re- 
spondent knew nothing of this last transac- 
tion. The first note was paid, the others 
were hot. In ^lay, 1875, the schooner was 
seized under the mortgage but was released 
witli the knowledge of, and without objec- 
tion from, respondent. At the same time a 
bill of sale of the schooner was made to re- 
spondent to secure him, amongst other things, 
against this liability on the stipulation, and 
the schooner went into his possession. The 
stipulation of respondent covered other claims 
■ besides this; he had paid all decrees against 
him in all cases against the schooner except 
this one; had been subrogated to the rights 
of these libellants, and had an execution 
issued under which the schooner was seized. 
The bill of sale was given to effect her re- 
lease, as well as upon that under the mort- 
gage. The seizure under the execution was 
prior to the seizure under the mortgage. The 
vessel in twenty days thereafter was libelled 
in Buffalo and sold, and respondent lost all 
security he might have had under his bill 
of sale. 

E. B. Kane, for libeUant. 
H. O. Wisner, for respondent. 

BROWN, Disti-ict Judge. 'After the stipula- 
tion in this case was filed, the libel was 
amended by adding the name of Bradley as 
co-libellant, he having been part owner of 
the tug at the time the services were per- 
formed. It is insisted that this discharged 
the surety upon the stipulation. This position 
is untenable. I regard it as settled by the 
case of Newell v. Norton, 3 Wall. [70 XJ. S.] 
257, that the undertaking of the surety is 
practically co-extensive with the liability of 
the vessel in that particular action, and sub- 
ject to any amendment which the com't has 
power to mate. This power is, however, so 
far .limited that the name of one sole libel- 
lant can not be changed for that of another, 
however the cause of action might remain 
unchanged, as where a mistake had been 
made in the name of the owner of a tug. The 
Detroit [Case No. 3,832], Still more clearly 
would the amendment be beyond the power 
of the court, where a new cause of action 
was introduced. It was upon this ground 
that it was held by the supreme com't ot this 
state, in Evers v. Sager, 28 Mich. 47, that 
the sureties upon the appeal were discharged. 
Regarding this, the com*t observe (page 52): 
*'If the court had possessed the power to 
order or allow such an amendment, h'respec- 
tive of the stipulations of the parties, the 
sureties would have been bound by its ac- 
tion, because their obligations must be under- 
stood as contemplating a possible exercise 
of such power." See, also. The Harmony 
[Case No. 6,081]. The addition of a new 
party, or indeed any other amendment which 
the court has power to make in the original 
action, has -usually been held not to affect 



the undertaking of a surety. King v. Hol- 
land, 4 Term R. 457; Merrick v. Greely, 10 
Mo. 106; Miller v. Clark, 8 Pick. 412; Ball 
V. Claflin, 5 Pick. 306; Sedey v. Brown, 14 
Pick. 177. In the case of Fullerton v. Camp- 
bell, 25 Pa. St. 345, where additional plain- 
tiffs were added after an appeal by defend- 
ant from an award of arbitrators, and a scire 
facias was sued out on the recognizance, re- 
citing a suit in the names of the plaintiff, 
including those added after the appeal, it 
was held fatal to a recovery. This was an 
action of trespass vi et armis at common 
law, and it may be well said that the surety, 
while responding for the trespass of one, 
might not have been willing to answer for 
that of three. The "particular character of 
the trespass does not appear in the report, 
and hence it is impossible to say whether 
the cause of action was in fact changed by 
the amendment; if it were a mere correction 
of a mistake (as in the present case the fail- 
ure to name all the owners of the tug), the 
case is in conflict with a great weight of 
authority; if it were practically the introduc- 
tion of a new cause of action, it is inconsist- 
ent with none of the cases above cited. In 
the light of these opinions, I do not regard 
it as controlling the determination of the 
question of the case under consideration. 

Were the question an original one, I should 
feel strongly inclined to hold that the taking 
of the notes and mortgage of the owner of 
the vessel, even as collateral security, oper- 
ated to extend the time for payment of the 
claim; but I find the rule to be too well 
settled the other way to be now disturbed. 
There is a distinction taken in the books, be- 
tween the cases where the notes are received 
as conditional payment and those where they 
are taken as collateral security. In the for- 
mer, the note clearly operates as an extension 
of time for the payment of the original debt; 
in the latter, it is regarded as strictly col- 
lateral, as much so as if the secm-ity were 
taken upon the property of a third party, and 
for an entirely different consideration. The 
leading case upon this point is that of U, S. 
V. Hodge, 5 How. [46 U. S.] 282, which was 
an action brought against the sureties on a 
bond given to secure the faithful perform- 
ance of the duties of paymaster. The pay- 
master, being in arrears, executed a mortgage 
to the United States, of real and personal 
estate, to secure the pajrment of such sum, 
not exceeding $65,000, as should be found due 
him on settlement, the payment to be made 
after the expiration of six months from the 
giving of the mortgage. The court hdd that 
though the mortgage could not be enforced 
until after six months from its date, yet its 
acceptance by the government had no effect 
upon the liability of the sm-eties upon the 
bond, inasmuch as it was a collateral secur- 
ity; that, there being no provision in the 
mortgage that it should suspend the legal 
remedy on the bond, it could not be success- 
fully contended that it could have this effect; 
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that, to discharge a surety, the giving of 
time must act upon the instrument indorsed 
by him, and that no suspension of remedy 
upon the bond can be implied from the time 
limited in the collateral security for the pay- 
ment of the sum found due. 

All the earlier authorities upon this point 
are reviewed and criticised in the case of 
Austin V. Curtis, 31 Vt. 64, in which, in a 
very elaborate opinion, the court held, over- 
ruling two prior cases in the same state, that 
no agreement to delay the collection of an 
overdue debt is implied from a receipt by 
the creditor from the principal debtor of a 
note or other obligation not yet due, merely 
as collateral therefor. Pring v. Clarlison, 1 
Barn. & O. 14; Twopenny v. Young, 3 Barn. 
& 0. 208; Elwood v. Deifendorf, 5 Barb. 
405; Day v. Leal, 14 Johns. 404; Ernes v. 
Widdowson, 4 Car. & P, 151. 

While, without explanation, I should be 
sti-ongly inclined to hold, in view of the or- 
dinary coiu'se of business upon the lakes, that 
the taking of a note for a claim of this kmd 
was conditional payment, I am precluded 
from that conclusion here by the express 
terms of the stipulation. As the taking of 
these notes then did not suspend the prose- 
cution of the original suit, and as the mere 
failure to press the suit with expedition can 
not be pleaded by the surety in discharge of 
his obligation, it results that this defense 
can not be sustained. Irrespective of this, it 
is at least doubtful whether the taking of a 
biU of sale after the vessel had been seized 
upon this mortgage, to secure him for signing 
the stipulation, would not be such a ratifica- 
tion of the extension as to continue the lia- 
bility of the surety. A decree will be entered 
for the libellants for the amount of their 
claim and interest. 



Case K'o. 8,948. 

MAGIC RUFFLE CO. v. DOUGLAS et al. 

[2 Pish. Pat. Cas. 330; Merw. Pat Inv. 91.] i 

Circuit Court, S. D. New York. Feb.. 1863. 

Patents — Theory of Grant — Infringejient — 
Burden op Proof — Ornament — Machine for 
JTakisq — Ixventios Required — Ruffle Pat- 
ent. 

1. The public who, through the law, secure to 
the inventor the exclusive property in his inven- 
tion for a limited period, receive in return either 
new, more valuable, or cheaper productions dur- 
ing the lifetime of the patent, and, from its ex- 
piration, the free enjoyment of any benefits 
which may flow from it, forever thereafter. 

2. The plaintiff's "ruffle patent" is for a new 
article of manufacture, and the burden of proof 
is on the defendants to show, to the satisfaction 
of the jury, that this article was made before the 
patentee made it. It is not enough that they 
raise a doubt in the minds of the jury on that 
point: they must satisfy them of the fact. 

3. The word "ruffle," as used in this patent, 
means "plaited linen, lace, or muslin, used as 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
91, contains only a condensed report.] 



an ornament, as for the neck, breast, or wrist,"' 
or, as a wider sense, "fine cloth ruffled," that is, 
ornamentally ruffled. 

4. The superior beauty of an ornament, and 
the rapid sale of the article, are important tests 
of its utility. 

5. If the patentee has so described his new 
article that it can be made without invention, 
and has then, bona fide, attempted to describe 
the best machine for making it, and has failed 
to describe a practical device, such failure does 
not avoid the patent unless it be the result of 
fraudulent intent. 

6. A subject-matter to be patentable must re- 
quire invention, but it is not necessarily the re- 
sult of long and painful study, or embodied alone 
in complex mechanism. A single flash of 
thought may reveal to the mind of the inventor 
the new idea, and a frail and simple contrivance 
may embody it. 

7. The jury requested to find a special verdict. 

This was an action in the case [by the 
Magic Ruffle Company against Alexander 
Douglas and Samuel S. Sherwood], tried be- 
fore Judge Shipman and a jury to recover 
damages for the Infringement of three letters 
patent. The first, for an "improvement in 
the manufacture of rufiies," was gi-anted to 
George B. Arnold, May 8, 1860 [No. 28,244], 
and assigned to plaintifCs. The claim of this 
patent was as follows: "The rufiie described, 
as a new article of manufacture, the gath- 
ered cloth A, being secured to the binding B 
by the single series of stitchers C, which per- 
form the double duty of confining the gath- 
ers and of securing the gathered cloth to the 
binding, substantially as set foi-th." The 
second patent, for an "improvement in sew- 
ing machines," was granted to George B. 
Arnold, May 8, 1860 [No. 28,139]. The claim 
of this patent was as follows: "First A 
gathering and feeding mechanism in two dis- 
tinct parts, so constructed and operated that 
the gatherer takes hold and moves the cloth 
up to the needle, leaving it immediately after 
the stitch is formed, or at the point where it 
is formed, and the feeder, properly so called, 
takes hold of and feeds the cloth after- the 
seam is made. Second. I claim the combina- 
tion of the part E J with the part B G, or 
their equivalents, operating together substan- 
tially as described, and for the purpose speci- 
fied. Third. I claim regulating the fullness 
of the gathers by varying the relative throw 
of the feeding devices substantially as de- 
scribed." The third patent, for an "improve- 
ment in sewing machines," was granted to 
George B. Arnold and Alfred Arnold, Sep- 
tember 25, 1860 [No. 30,112], and assigned to 
plaintiffs. The claim of this patent was as 
follows: "First. In a sewing machine, the 
employment of the separator C, or its equiva- 
lent for the purpose of separating two pieces 
of cloth E and F, and thereby protecting F 
from the action of the gathering mechanism, 
substantially as set forth. Second. Gather- 
ing cloth and stitching or fastening the gath- 
ers on a sewing machine by the combined ac- 
tion of the single feeding device A, presser 
foot B, and separator C, or their equivalents, 
substantially in the manner described. Third. 
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Regulating the length of the stitches in the 
production, of a gathered fabric, by changing 
the position of the separator C or of C, and 
the pressure foot B, relatively to the extrem- 
ity of the path traversed by the feeder A, 
substantially as set forth." 

Glover & Darling and E. W. Stoughton, for 
plaintiffs. 
George Gifford, for defendants. 

SHIPilAN, District Judge (charging jury). 
Tills suit is brought by the plaintiffs to re- 
cover damages for an alleged infringement 
of certain letters patent, issued in conform- 
ity with the act of congress [5 Stat. 117], and 
purporting to secure to the original patentees 
the exclusive use of the inventions therein 
described. The suit embraces three distinct 
patents, which are easily distinguished by 
the several names of "Separator," "Double 
Feed," and"E,uffl[e" patents. The first named 
two are for machines, or improvements on 
machines. The last is for a new article of 
manufacture, or for an improvement in an 
article of manufacture. Although the pat- 
ents were issued to the Messrs. Arnold in the 
first instance, they subsequently passed into 
the hands of the present plaintiffs by valid 
assignments, and whatever rights were orig- 
inally granted to the patentees now belong to 
these plaintiffs; and they are entitled to the 
same redress as the patentees would have 
been had they still continued to own the pat- 
ents, and brought the suit themselves. 

As I have already stated, the three patents 
are all embraced in the suit; no doubt, out 
of abundant caution on the part of the plain- 
tiffs,, in order to meet any evidence of in- 
fringement of each and all that might be de- 
veloped on the trial. It appears, however, 
from the evidence, and is conceded by the 
plaintiffs, that but two of the patents have 
been infringed, viz: the separator patent and 
the ruflae patent. That these two have been 
infringed by the defendants, there can be no 
1 reasonable doubt on the evidence. In other 
words, there can be no reasonable doubt, on 
the evidence before you, that the defendants 
have used a machine, or mechanical contriv- 
ance, substantially like that described in the 
separator patent, the exclusive use to which 
purports to be granted to George B. and Al- 
fred Arnold, which grant, by assignment, be- 
longs to the plaintiffs in this suit It is equal- 
ly clear that they have extensively manu- 
factured ruffles substantially like those de- 
scribed in the ruffle patent, the exclusive 
right to manufacture which purports to have 
been granted to George B. Arnold, and which 
grant belongs, by assignment, to these plain- 
tiff's. You will therefore not be perplexed 
with what is often a difficult question in pat- 
ent cases, viz: whether there has been an 
infringement or not. The great question, 
then, for the court and jury is, whether or 
not these patents are valid grants of right? 
This is the great question, stated as a whole, 
but a proper examination of the case re- 



quires that we should address our attention 
to several distinct and separate inquiries. I 
will now point out these several inquiries, 
and dispose of such of them as properly be- 
long to the court to decide, and submit to the 
jury such as belong to them to decide. 

We will first look at the ruffle patent The 
object of every patent is to secure to the pat- 
entee, his heirs and assigns, the exclusive 
property in the invention set forth in the 
specification, free from all control or inva- 
sion by others. The patent is granted upon 
inquiry, according to the forms of law, and 
assumes the patentee to be the original and 
first inventor, and therefore gives him the 
exclusive property in his invention, for the 
benign and just object of rewarding him for 
his creative labors and ingenuity, and stimu- 
lating the inventive genius of others. The 
exclusive property in his invention is secured 
to him only for a limited period, subject, on 
certain conditions, to a limited renewal. Aft- 
er that, his invention becomes the property of 
the public. The public who thus, through the 
law, secure to the inventor the exclusive prop- 
erty in his invention for a limited period, re- 
ceive in return either new, more valuable, or 
cheaper productions during the lifetime of 
the patent, and fro.m its expiration the free 
enjoyment of any benefits which may flow 
from it forever "thereafter. 

Now let us examme this ruffle patent, and 
see what it purports to grant. This is a ques- 
tion of law, to dispose of which belongs to 
the court, and not to the jury. This patent 
is simple, and I can not better describe the 
invention than to adopt the language of the 
claim, and say, that it purports to grant the 
exclusive right to manufacture and sell "the 
ruffle therein described, as a new article of 
manufacture, the gathered cloth A (the ruf- 
fled strip) being secured to the binding B 
(the band), by the single series of stitches 0, 
which pei-form the double duty of securing 
the gathered cloth to the binding substan- 
tially as therein set forth." The distinguish- 
ing features of this article, by which it is 
materially different from all other ruffles 
known before, are the single series of stitch- 
•es, and the unvarying regularity of the plaits, 
or gathers— thus dispensing with the gather- 
ing thread, avoiding the injurious process of 
whipping or scratching the fabric with a 
sharp needle, and the perforations in the ruf- 
fled piece which the needle and thread make 
in gathering, before sewing on the band, and 
by pulling out the thread after it was sewed 
on, or in case the thread was left in, by dis- 
pensing with its presence. I repeat, the ruf- 
fle patented differs from those that existed 
before, by the uniformity of the plaits, and 
by the absence of all whipping or scratch- 
ing with the needle, with all perforations, ex- 
cept those made by the permanent stitches, . 
and by the absence of an appendage in the 
shape of a useless thread, in the ruffle after 
it was finished. The regularity of the plaits, 
it is obvious, improved the beauty of the fin- 
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ished article, and tlae employment of only one 
series of stitches, one stitcli of the series be- 
ing struck through each plait at the instant 
of its formation, dispensed with the effect of 
the whipping process, with the perforations 
made by the needle in running the old gath- 
ering thread, and efEectually dismissed the 
thread from the finished article, wherever it 
was formerly left in. It is the exclusive right 
to manufacture this article that this patent 
purpoxts to grant to Mr. Arnold. 

The patent is prima facie evidence that he 
was the original and first inventor of this ar- 
ticle. The defendants deny this, and allege 
that the same article was made before the 
plaintiffs or the patentee made it. The bur- 
den of proof is on the defendants to show to 
your satisfaction that this article was made 
before the patentee made it. It is not enough 
that they raise a doubt in your minds on 
that point: they must satisfy you of the fact. 
The evidence which they offer relates to 
thx*ee kinds of ruffles, viz: old ones made by 
hand, those made by Chittenden at New Ha- 
ven, and the bustle tops on Union skirts 
made by the defendants. 

As to the old style of ruffles made by hand, 
it is difficult to discover from the evidence 
how they could have been made, except by 
the slowest process, withouj the gathering 
thread, and the perforations of the needle 
consequent upon its use, or how any ap- 
proach to uniformity of plaits could have 
been obtained without whipping or scratch- 
ing the ruffled piece. You have heard all the 
evidence on this point, and it is for you to de- 
termine whether satisfactory evidence has 
been submitted to you, that hand-made ruf- 
fles were like those which I have stated to 
you this patent describes. 

As to the raffles alleged to have been made 
by Chittenden on his machine, and by him 
given to his wife. Precisely what the chax'- 
acter of those ruffles was, if they were made 
before this "magic ruffle," may be somewhat 
difficult for you to determine. No specimen 
of them has been shown to you. How — that 
is, in what precise form— they were made, 
does not appear. Whatever was done, ap- 
pears to have been the result of a casual ex-* 
periment on a machine; and it is for you to 
say, whether the evidence satisfies you that 
an article substantially like that described 
in this patent, was then produced. As I 
have already stated, the burden of proof is 
on the defendants, and it is not enough that 
they raise a doubt in your minds; they must 
prove the fact to your satisfaction. 

As to the tops of the Union skirts made by 
the defendants. It is alleged that they are 
raffles— substantially like the article de- 
scribed in the plaintiff's patent. Mr. Ren- 
wick, a very intelligent gentleman, and an 
expert in mechanics, has stated that he 
should call them ruffles. That they are ruf- 
fles in a certain sense, there can be no doubt, 
as one part of them is ruffled or gathered 
cloth on one side, leaving the other side free; 



so is a lady's skirt ruffled, in a certain sense; 
or even an umbrella or parasol, when it is 
closed— for it is ruffled cloth gathered at one 
end or side, and tlie other left free when the 
instrument is closed, except as the whale- 
bones keep it extended in one direction. 

This term "ruffle," like many others, is 
often used in a latitudinarian, and often in 
a purely metaphorical sense. It is applied 
some times to the disarrangement of flexible 
surfaces, as to the wrinkling of a once smooth 
garment, or piece of cloth, sometimes to the 
agitation or disturbance of the temper. Lord 
Bacon once said, on a memorable occasion: 
"They would- ruffle the jurors." 

But there is a restricted sense in which 
the term "raffle" is used, and it is clear that 
it was used in this patent substantially in 
that restricted sense. The best definition of 
the word in this sense which I can find, is 
that given by an eminent lexicographer: 
"Plaited linen, lace, or muslin, used as an 
ornament, as for the neck, breast, or wrist;" 
and he adds, as a wider sense, "fine cloth 
ruffled^'— that is, ornamentally ruffled. And 
the author gives a literary example of this 
meaning of the term, by quoting from Gold- 
smith the couplet— 

"Such dainties to them, their health it might 

hurt. 
It's like sending them ruffles when wanting a 

shirt." 

Now, gentlemen, in view of this definition, 
which I understand to be the sense in which 
the term is used in the patent, and illustrat- 
ed by the article produced in court by the 
plaintiff, it is for you, in the exercise of 
plain good sense, to say whether those skirt 
bustles of the defendants are fairly em- 
braced within it— whether those bustles, 
though in a cei-tain sense "raffled," are the 
articles secured by this patent, and thus an- 
tedate this invention. I think you can have 
no difficulty on this point. 

If you find this "magic ruffle" in the old 
hand-made raffles, or in the ruffle Chittenden 
made, or in this skirt bustle, then, of course, 
the patent is good for nothing. But if you 
do not find in these, or in either of them, 
this "magic raffle," which the patentee 
claims he fii-st made, and which, upon the 
evidence, he undoubtedly first introduced in- 
to the general market, and to the notice of 
the trade, then the plaintiffs are entitled to 
a verdict— provided that it is useful. Of its 
utility, in the legal sense, you can have no 
doubt. The superior beauty, and rapid sale 
of the article, is shown on all sides. The 
beauty of an ornament is one great test of 
its utility. 

A point of law has been raised as to the 
validity of this raffle patent, which I will 
briefly notice, but it need not trouble the jiu-y. 
It is claimed that the patent (or specifica- 
tion) must point out a way in which they 
could be made; and furthermore, that it 
was the duty of the patentee to point out the 
best mode known to him, or his patent is 
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void in its present form. It is conceded that 
he could cure this defect by a reissue. Now, 
the rule of law on this subject is this: the 
inventor is bound so to describe his invention 
that the article can be made by one skilled 
in the art, and it is his duty to describe the 
best mode which he knows. He has care- 
fully described the article; so he claims that 
one moderately skilled In the use of the 
needle, and especially one skilled in the art 
of making ruffles, can not fail to know pre- 
cisely what is done, and with sufficient care 
and time could not fail to make the article. 
I think I could make one myself; and I am 
sure Mr. Brennan (one of the jurors) who is 
skilled in the use of the needle, could— give 
him time. The thing— the "magic ruffle"— 
is minutely described in all its parts, and 
the only thing it would seem left for the 
maker to do, is to fold or plait the cloth 
evenly, hold it in its place, and stitch it to 
the band. I grant that this work could not 
be done rapidly, without the use of some 
mechanism, but that it could be done with 
care, operative skill, and time, without in- 
vention, there can, I think, be no doubL 
Now, the patentee did not intend that it 
should be done without the use of his improved 
mechanism, and, as was his duty, he de- 
scribed what he regarded as the best mode, 
viz: by the use of his double-feed machine 
or mechanism. It is claimed by the de- 
fendants that he has failed in the description 
of his machine as a practical device. Now, 
for the purpose of deciding this question, I 
assume that he has thus failed. What ef- 
fect does this failure have on his patent? 
Does it make it void? I answer no, unless 
he has done it fraudulently, and there is no 
evidence of fraudulent intent. His attempt 
to describe his double-feed machine must be 
deemed, in the absence of any proof to the 
conti-aiy, to have been made in good faith; 
otherwise, we must suppose that he intended 
to make his double-feed patent void by his 
own act. He having, therefore, so described 
his ruffle that it can be made without in- 
vention, and bona fide attempted to describe 
the best mode, and failed, does not avoid his 
patent. Therefore the jury need not trou- 
ble themselves with this question. To re- 
state the question for the jury, then, touch- 
ing this patent for the ruffle, they will in- 
quire: was this magic ruffle a new article 
of manufacture, or an improved article of 
manufactm*e (it is immaterial which we call 
it), and was the patentee the first to produce 
it? If it is a new article, and he was the 
fli-st to produce it, and it was useful, then 
the plaintifCs are entitled to a verdict irrespec- 
tive of any question touching the machines, 
and to such damages as they have actually 
sustained by the manufacture of the article 
by the defendants. If you are agreed on 
this point, of the novelty, usefulness, and 
first invention by Arnold, of this "magic ruf- 
fle," I repeat the plaintiffs are entitled to a 
verdict, whatever your opinion may be with 



regard to the priority of the invention of the 
separator improvements to the sewing ma- 
chines. If, however, you should find that 
the patentee was not the first inventor of 
this "magic ruffle," then it will be necessary 
for you to find that he was the first inventor 
of the separator arrangement before you can 
give the plaintiffs a verdict; and I think 
you had better pass upon this question, if 
you can agree upon it, even if you agree 
for the plaintiffs on the ruffle patent: and if 
you bring in your verdict for the plaintiffs, 
I will inquire of you, how you find on this 
question of the prior invention of the sepa- 
rator? But whether you can agree or not, 
on this point, stUl the plaintiffs will be en- 
titled to a verdict at your hands, provided 
you find on the ruffle patent in theU" favor. 

I need not describe the invention, as set 
forth in the sepaiutor patent. It has been 
shown to you, operated in your presence, and 
fully explained; whosesoever it was, it was a 
simple but happy conception, which, when 
reduced to practice, produced surprising re~ 
suits, both in the quality of the article manu- 
factured and the rapidity with which it was 
turned out. A subject-matter to be patent- 
able must require invention, but is not neces- 
sarily the result of long and painful study, 
or embodied alone in complex mechanism, A 
single flash of thought may reveal to the 
mind of the inventor the new idea, and a 
frail and simple contrivance may embody it. 
Some inventions are the result of long and 
weary yeai-s of study and labor, pursued in 
the face of abortive experiments and baffled 
attempts, and finally reached after the sever- 
est sti-uggles, while others are the fruit of a 
single happy thought. AH that^can be said 
on the score of invention against this separa- 
tor device is, that it belongs to the latter 
class. But that it was an invention within 
the meaning ot^ the law, there can be no 
doubt The only question is: whose invention 
was it? Was it Douglas'? or was it Chitten- 
den's? or was it the Arnolds'? 

The patent is prima facie evidence tliat it 
was the Arnolds' invention, and their joint 
invention, as the patent is issued to them 
jointly, inasmuch as there has been no pi-oof 
inconsistent with the idea that it was their 
joint product. The burden of proof is on the 
defendants to show you satisfactorily that it 
was the invention of some other person. Now 
I intend to allude only briefly, and in general 
terms, to the evidence on these points. The 
defendants claim that they have shown by 
du-ect evidence that Douglas first invented 
and used the separator. You remember the 
witnesses and the comments of counsel. 

The plaintiffs claim that they have proved 
by direct evidence facts entirely inconsistent 
with any such conclusion; and they insist 
especially, that the fact that there was con- 
cealment of the defendants' names as the 
makers, that they screened themselves be- 
hind Oakley, and that D.ouglas took out a 
patent for his binding gauge, after, he alleges, 
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he had invented the separator, and had used 
it in connection with the gauge, with an im- 
mense saving of labor, and omitted all men- 
tion of it in his patent, and all attempts to 
patent it separately, are utterly inconsistent 
with the idea that it was his invention. On 
the bearing and force of all the evidence 
upon this point, you must decide. 

Did Chittenden first invent and use the sep- 
arator? Chittenden's device is not claimed to 
have been invented before the summer of 
1S59. Arnold and Mrs. Price state explicitly 
that the separator was applied to her ma- 
chine by Arnold in the summer of 1S5S, be- 
fore they went to Coleman for the purpose 
of having a model made, in order to apply 
for a patent, which was in August, 1858. It 
is for the jury to say whether they state the 
truth. They state in detail the character of 
the device and its sui-prising effects. Now, 
if they state truly, and the jury find that the 
conception of this invention was complete, 
and its success demonstrated at that time, as 
stated by them, they can have no difficulty 
in fixing the date of Arnold's invention prior 
to that of Chittenden's, assuming this to have 
been made in the summer of 1859, which he 
and Mr. Winchester fixed as the date of his. 
The reason why a delay was made in taking 
out the patents they allege was the erroneous 
information obtained from Coleman. 

It is for you to determine upon the whole 
evidence on this point whether the defend- 
ants have shown you satisfactorily that 
either Douglas or Chittenden antedated this 
invention. If they have not satisfied you, 
then the plaintiffs are entitled to a verdict on 
this patent. But if you are satisfied that the 
Arnolds wer^ not the firet inventors of the 
separator, and you are satisfied that George 
B. Arnold was the first inventor of the magic 
nafiie, the plaintiffs will still be entitled to a 
verdict. 

The only remaining question is that of dam- 
ages. The rule and amount of damages in 
this case must be the same whether you find 
for the plaintiffs on one or both of the patents 
(separator and i-ufiie patents), and that is, 
the damage actually sustained by the plain- 
tiffs. It is generally somewhat difficult to 
ascertain precisely how much the owner of 
a patent has been damaged by the infringe- 
ment of another, and I shall endeavor to 
simplify the inquiry in this case at some risk 
of doing injustice to the plaintiffs. 'j.uie jury 
will have as a basis to start upon, the quan- 
tity sold by the defendants according to their 
own admission, 1,244 boxes; and they will 
inquire whether or not they are satisfied that 
the plaintiffs wet'e prevented from selling 
that number of boxes by those sales of the 
defendants. If they were, then the plaintiffs 
have a right to recover the amount of profits 



of which they were deprived by the defend- 
ants' sales. They insist they were thus de- 
prived of selling these 1,244 boxes, and that 
the profits which they thus lost were equiv- 
alent to $2i5/j^(,(, per box. The juiy must 
decide. If they lost, in round numbers, $2 
per box in 1,244 boxes, this would give them 
the right to recover ?2,488. But the plaintiffs 
claim that from the whole evidence the jury 
ought to find that the defendants made larg- 
er sales, and thus damaged the plaintiffs in a 
still larger amount The jury are to deter- 
mine this; but they should proceed with 
caution in this part of the ease, and give no 
more damages than they think the proof war- 
rants them in concluding that the plaintiffs 
have actually sustained. 

This IS an important case to the parties, 
but requires for its proper disposition only 
unbending impartiality and straightforward 
good sense. Every i)erson may be compelled, 
at some time in his life, to struggle in a court 
of justice for his rights, and no higher felicity 
attends human action than that which flows 
from the upright and just discharge of the 
duty of triers. 

Mr. 6iffoi"d: I deem it my duty to call the 
attention of the court to two points. One is 
a point in which I think the court has over- 
looked the evidence. Mr. Chittenden made 
ruffling upon the machine in the presence of 
the jury. That was intended as a specimen 
of the ruffle he made upon the same kind of 
machine in the summer of 1859. 

The other point respects the construction 
of the ruffle patent. I ask your honor to 
charge the jury that the claim of the ruffle 
patent is not limited to regularity of plaits in 
the ruffle produced, but includes ruffles 
with irregular as well as regular plaits. And 
further, I will ask your honor to charge that 
the gathering thread in the old ruffle was only 
a means of making the article, and when 
made and taken out formed no part of the 
manufactured article, 

THE COURT: I called it a "useless thread." 

Gentlemen (to the jury): The counsel for 
the defendants has called my attention to 
that portion of my remarks in which I stated 
that it might be difficult from the evidence 
to determine how the ruffle was made by Mr. 
Chittenden; and he has called my attention 
to the fact, that Mr. Chittenden has experi- 
mented upon the machine here. That you 
are to take into considei'ation, as it appears 
in the evidence, to show what the character 
of the ruffling was. I call your attention, 
therefore, to that fact in connection with the 
remarks I have already made. 

[For other cases involving this patent, see 
Maffic Ruffle Co. v. Elm City Co., Cases Nos. 
8,949 and 8,950,] 
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Case Wo. 8,949, 

aJCAGIO RUFFLE CO. v. ELM CITY CO. 

[13 Blatchf. 151; 2 Ban. & A. 152; 8 0. G. 
773.] 1 

Circuit Court, D. Connecticut. Oct. 20, 1875. 

Patents — Lioesse — AGREEiiEST — Violation — 
Validity op Fatest—Discoveht— Estoppel. 

1. Letters patent granted to George B. Arnold, 
May 8th, 18G0, for an "improvement in ruffles," 
and three other patents, were owned by the 
plaintiffs, a corporation of New York. They 
had recovered a verdict in a suit for an infringe- 
ment of the Arnold patent. The defendants, a 
corporation of Connecticut, had been infringing 
that patent. On the 21st of February, 1863, an 
agreement of license was made between the two 
corporations, whereby the plaintiffs agreed to 
license the defendants, under the four patents, 
to manufacture and sell under such license, ex- 
clusively, the ruffle then manufactured and sold 
by the defendants, and known as "the double 
ruffle," and to use the patented machines in the 
manufacture o^ly of the said double ruffle, and 
whereby, in consideration of said license, the de- 
fendants expressly recognized the validity of 
each of said patents, and agreed to receive li- 
censes as aforesaid under each of them, and 
expressly agreed that they would manufacture 
and sell only the said double ruffle, and that the 
said double ruffle should not be divided by them, 
and whereby they agreed to submit; at all times, 
their manufactory to inspection, so that the 
plaintiffs should be advised of the kind of ruf- 
fles which were being manufactured, and to pay 
counsel in the suit above named, and to retain 
and pay counsel thereafter in suits relating to 
and in support of said patents, and to pay one- 
half of the other expenses of sustaining said 
patents, and whereby each party agreed to assist 
the other in suits which might be instituted by ei- 
ther for the purpose of maintaining its rights 
■under either of said patents. The bill in this 
suit alleged, that, after the agreement of license 
was made, the defendants continued to make 
and sell the double ruffle of the kind referred to 
In the agreement, and also made and sold, in vio- 
lation of the agreement and of the Arnold pat- 
ent, quantities of single ruffles, each of which 
contained the invention described and claimed 
in said patent, and prayed for a disclosure by 
the defendants of their profits and of the num- 
ber of yards of single ruffle containing said im- 
provement which they had made and sold, and 
for the payment of such profits and of the dam- 
ages sustained by the plaintiffs. The answer, 
besides denying the infringement, denied the 
novelty of the invention covered by the Arnold 
patent and alleged that the defendants had, 
ever since the agreement was executed, been en- 
gaged, to the knowledge of the plaintiffs, in the 
sale of ruffles which were not claimed by them, 
until about the time of the commencement of 
this suit, to violate said patent, and that this 
suit was brought on a stale claim, and one un- 
founded in equity: Seld, that the defendants 
were estopped, by their covenants in the agree- 
ment, from denying the validity of the patent. 
PDistinguished in National Manufg Co. v. 
Meyers, 7 Fed. 357.] 

2. The contract was not merely an agreement 
for a license, but was an executed license. 

3. The plaintiffs could sue for either an in- 
fringement of the patent or a breach of lie 
agreement, and the bill in this case could be re- 
garded as a bill in either aspect. 

[Cited in McKay v. Smith, 29 Fed. 296; Amer- 
ican Bos Mach. Co. v. Crosman, 57 Fed. 
1025.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 2 Ban. & A. 152; and 
here republished by permission.] 



4. As a bill founded on the agreement, al- 
though no royalties were payable, and although 
the patent had expired, the bill is not open to 
the objection that there is a complete and ade- 
quate remedy at law, because an account and 
a discovery are necessary to ascertain the facts 
from which the damages to the plaintiffs can 
be computed, and this bill is a bill for an account 
and a discovery. 

[Distinguished in Washburn & Moen Manufg 
Co. V. Cincinnati Barbed "Wire Fence Co., 42 
Fed. 677.] 

5. The contract having become executed, and 
the defendants having enjoyed its benefits, they 
cannot, in the absence of fraud on the part of 
the plaintiffs, deny the truth of their admission 
of the validity of the patent. 

6. The invention in the Arnold patent consists 
in confining the tucks and gathers in place and 
securing them to a binding or ungathered piece 
of doth, by one and the same series of stitches, 
or, in other words, causing one series of stitches 
to perform the double duty of confining tlie 
plaits and attaching them to the binding or oth- 
er material. The claim, namely, the ruffle "as 
a new article of manufacture, the gathered doth 
A (the raffled strip) being secured to the binding 
B (the band) by the single series of stitches C, 
which perform the double duty of confining the 
gathers and of securing the gathered cloth to the 
binding, substantially as herein set forth," is in- 
fringed by the defendants' ruffle, which is a 
plaited strip combined with a baijd, a single row 
of stitches performing the office of securing the 
gathers and uniting the gathered cloth to the 
band, although it has, in addition, a second row 
of stitches in the band, not securing the band to 
the gathered cloth, and although it is a finished - 
article, having a band with an even and finished 
edge, and is designed to be worn as a neck ruffle. 

7. The defendants' ruffle is not a double ruffle, 
and so within the license, because, if it is divid- 
ed between the two rows of stitches, one part 
will be a ruffle, and the other will be a useless 
strip of stitched cloth, not a ruffle, in any proper 
sense of the word. 

8. The defence, that the agreement in regard 
to the manufacture of ruffles other than the 
double ruffle was subsequently abandoned by the 
plaintiffs, is not sustained. 

9. Nor is the defence sustained, that the 
claim has become stale, by reason of the laches 
of the plaintiffs in vindicating their rights, and 
in acquiescing in the assertion of adverse rights 
by the defendants. 

In equity. 

Clarence A. Seward and William D. Ship- 
man, for plaintiffs. 

Charles R. Ingei-soU and Edwin W. Stough- 
toHj for defendants. 

SHIPMAN, District Judge. The parties in 
this case are corporations. The complain- 
ants were created under the laws of the state 
of New York, and the defendants were In- 
corpoi-ated under the laws of the state of 
Connecticut, and are established at New Ha- 
ven, in this disti-ict The bill alleges, that 
the complainants are and have been since Sep- 
tember 18th, 1860, the owners of letters pat- 
ent number 28,244, granted to George B. Ar- 
nold, on May 8th, 1860, for a new and useful 
"improvement in ruffles," and were also, in 
the month of February, 1863, the owners of 
three other patents, theretofore issued to 
George B. Arnold and Alfred Arnold, for 
other improvements in machinery for mak- 
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ing ruffles, and in ruffles, -wMeh iinpix)Te- 
ments were generally known as the "double 
feed," "separator/' and "ruffle -without a 
band;" that prior to the month of February, 
1863, upon a suit of the complainants against 
Douglas and Sherwood, in the curcuit court 
of the United States for the Southern dis- 
trict of New York, a verdict was rendered 
by which patent number 28 244 was sus- 
tained; that the defendants had at that time 
been engaged in manufacturing and selling 
ruffles containing the improvement described 
in said letters patent; and that, in order to 
avoid further litigation, and for ptace sake, 
and for the purpose of harmonizing the busi- 
ness conducted by the two corporations, an 
agreement, dated Febi-uary 21st, 18G3, was 
entered into, and was thereafter an executed 
agreement of license, and no legal proceed- 
ings against the defendants were commen- 
ced. The material portions of this agree- 
ment are as follows: "The Magic Ruffle 
Company hereby agree to license the said 
Elm City Company under the four several 
patents granted to George B. Arnold, and 
George B. and Alfred Arnold, to wit, the 
double feed, the separator and its combina- 
tions, the ruffle with a band, and the ruffle 
without a band, to manufacture and sell un- 
der said license, exclusively, the ruffle now 
manufactured and sold by the said Elm City 
Comijany, at their manufactory In New Ha- 
ven, Connecticut, and known as the double 
ruffle, and to use the machines patented to 
the said George B. Arnold, and George B. 
and Alfred Arnold, in the manufactm-e only 
of the said double mffle. In consideration 
of the said license, the said Elm City Com- 
pany do hereby expressly recognize the valid- 
ity of each of said patents, and hereby agree 
to receive licenses as aforesaid under each of 
them, and hereby expressly agree that they 
will manufacture and sell only the said 
double ruffle, and that the said double ruffle 
shall not be divided by the said party of the 
second part." The Elm City Company also 
agreed to submit, at all times, their manu- 
factoiy to inspection, so that the Magic Ruf- 
fle Company should be advised of the kind 
of ruffles which were being manufactured, 
and to pay counsel in the suit of Douglas 
and Sherwood, and to retain and pay coun- 
sel thereafter in suits relating to and in sup- 
port of said patents, and to pay one-half of 
the other expenses of sustaining said patents. 
It was mutually agreed, that each party was 
to assist the other in suits which might be 
instituted by either party for the purpose of 
maintaining its rights under either of said 
patents. The bill also alleges, that, there- 
after, the defendants continued to manu- 
facture and sell the double ruffle of the kind 
referred to in the agreement and that, after 
February 21st, 1863, they made and sold, in 
violation of said agreement and of said let- 
ters patent, many thousand yards of single 
ruffles, each of which contained the inven- 
tion described and claimed in the said letters 
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patent, and prays that the defendants may 
be required to make a disclosure of all their 
gains and profits, and of the precise number 
of yards of single ruffle containing the said 
improvement, which they have made and 
sold, and to account for and pay over such 
gains and profits as have arisen to them, 
and also all damages which the complain- 
ants have sustained by reason of the prem- 
ises. 

The answer denies that the defendants 
have made and sold any ruffles in violation 
of letters patent No. 28,244, alleges that the 
i-uffles which they have made were made by 
the aid of machinery which was invented by 
and patented unto Crosby and Kellogg, and 
that, at and prior to said agreement, they 
were manufacturing, by the use of said ma- 
chinery, as they lawfully might, double ruf- 
fles of a peculiar kind, which were after- 
wards divided so as to form single ruffles of 
a form and arrangement some of which some- 
what resembled the ruffles manufactured by 
the complainants, and, to avoid any possible 
controversy with said complainants, the said 
defendants agreed not so to manufacture sin- 
gle ruffles thereafter, but that said agreement 
was intended only to prevent the manufacture 
of that particular kind of single ruffle; and 
that the defendants have not, since the date 
of said agreement, made or sold a gathered 
ruffle having a single series of stitches, which 
is the only kind of ruffle claimed in patent 
No. 28,244. The answer denies the novelty 
of the alleged improvement descrioed in said 
patent, and alleges that the defendants have, 
ever since the execution of said agreement, 
been engaged, to the knowledge of the com- 
plainants, in the sale of ruffles which were 
not claimed by them, until about the time 
of the commencement of this suit, to be in 
violation of said patent, and that this action 
is brought upon a stale claim, and one which 
is unfounded in equitj'. 

(1.) The first question in this case is— are 
the defendants estopped, by their covenants 
in the agreement, from denying the validity 
of the complainants' patent? The defend- 
ants contend, that the suit is against them 
simply as infringers, for a violation of the 
complainants' patent rights, and tliat the 
covenant which is claimed to be an estoppel, 
being contained in an instrument collateral 
to the patent, cannot operate as an estoppel 
in a suit which is not founded upon the agree- 
ment but upon the patent, and that no bill in 
equity can be sustained upon the agreement, 
inasmuch as for a breach of that conti-act the 
complainants have a full and adequate rem- 
edy at law. 

The contract is not merely an agreement for 
a license, but is an executed license. Such 
was the intention of the parties, as it is to be 
collected from the whole of the instrument, 
Buell V. Cook, 4 Conn. 242. By the agree- 
ment, the defendants were licensed to manu- 
facture and sell the double ruffle only. If 
they manufactured and sold any other ruffle 
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wliicli was protected by eitlier of tbe patents, 
tliey became, as to such ruffle so improperly 
manufactured, infringers, and tbe complain- 
ants could resort to an action at law or in 
equity, to obtain redress for tbis violation of 
their exclusive patent rights. If the licensee 
"uses the patented invention beyond the limits 
of the license or grant, or in a way not au- 
thorized by the neense or grant, then there 
has been a violation of a right secm-ed to the 
patentee under a law of the United States giv- 
ing to him the exclusive right to use the thing 
patented, although such licensee performs, ac- 
cording to their terms, all the covenants en- 
tered into by him." Goodyear v. Union India 
Rubber Co. [Case No. 5,586]; Wood v. Wells 
[Id. 17,967]. And, if the licensees have also 
expressly covenanted, in their agreement of 
license, that they will do or will not do a par- 
ticular act, or will not use the invention for a 
particular purpose, a violation of such covenant 
is also a breach of contract, not arising under 
the laws of the United States, but for which 
remedy may be sought in the circuit courts of 
the United States, provided the citizenship of 
the parties gives jurisdiction to such court. 
Goodyear v. Union India Rubber Co., cited 
supra; Goodyear v. Congress Rubber Co. [Id. 
5,565]; Wilson v. Sanford, 10 How. [51 U. 
S.] 99. In this case, it was competent for the 
complainants to take either one of the two 
, remedies for the alleged injury, which have 
been mentioned. They could bring a bill 
alleging an injuiy to their exclusive rights 
under the laws of the United States, or, as 
the residence of the parties gave this court 
jurisdiction, could bring a proper suit, set- 
ting up the breach of the conti-aet as the 
gravamen of their action. The averments of 
their bill are suflBcient to justify a court in 
holding, if necessary, that it is a bill for an 
injury to their patent rights, but, it is mani- 
fest, from an examination of the stating part 
of the bill, that the pleader intended to make 
the alleged breach of the agreement the 
foundation of the action, and that he is seek- 
ing to recover damages for an injury to the 
complainants arising out of the violation of 
the contract. 

But the defendants insist that a bill in 
equity, based upon the contract, cannot be sus- 
tained, because, for a breach of the contract, 
there is a complete and adequate remedy at 
law. There is, undoubtedly, a remedy at law 
for the alleged injury. The only question is, 
whether it is complete and adequate. If the 
complainants were seeking to recover royal- 
ties which tbe defendants had agreed to pay, 
inasmuch as the account is particularly within 
the knowledge of the defendants, or, if the 
patent was still in existence, and the preven- 
tive remedy by injunction against future in- 
juries could be administered, there would be 
no question that a bill in equity would be a 
proper remedy. Eureka Co. v. Bailey Co., 11 
Wall. [78 U. S.] 488; Goodyear v. Congress 
Rubber Co. [supra]; Rich v. Hotchkiss, 16 
Conn. 409. In this ease, the defendants had 
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not agreed to pay royalties, and an injunction 
cannot be granted, inasmuch as the patent has 
expired. It is alleged that the defendants 
have violated the contract of license by manu- 
facturing and selling a ruffle which they were 
not authorized to make, and which they had 
agreed not to make. By this violation the 
complainants say that they have been injured, 
and the redress which they ultimately seek 
is the payment of damages. Although the suit 
is upon the contract, the damage to the com- 
plainants, if any, is the damage which they 
have sustained from the injury to their patent 
rights. The ascertainment of the facts from 
which such damages can be estimated, is, in 
cases of injury to property in letters patent, 
peculiarly within the province of a court of 
equity, because, the facts from which dam- 
ages are to be computed can only be ascer- 
tained by an account and a discovery of the 
number and amount of articles which have 
been sold by the defendants— facts which are 
exclusively within their knowledge. They 
alone have tbe evidence which can enable 
the complainants to recover, either at law or 
in equity. It is true, that damages are not 
ordinarily assessed by a court of equity (Liv- 
ingston V. Woodworth, 15 How. [56 U. S.] 
546); and, prior to the act of 1870 [16 Stat. 
198], authorizing the circuit court, as a court 
of equity, to decree the payment of damages 
in patent cases, damages were not recoverable 
in equity suits. A bill in equity proceeded, 
prior to that act, upon the theory tha't the in- 
fringer was equitably bound, as a trustee, to 
pay to the patentee the profits which had been 
made by an unlawful use of the invention. 
Cowing V. Rumsey [Case No. 3,296]. But, this 
bill is a bill for an account and a discovery. 
It avers that the complainants do not know, 
and cannot set fortli, the number of yards of 
ruffle which have been made in violation of 
the patent and of the agreement, and prays 
for a disclosure of the qtiantity which has 
been made and sold. Whether, having ob- 
tained jurisdiction of the case, the court will 
px'oceed to grant further and complete relief, 
and to exercise a power which courts of equity 
have, in certain cases, heretofore exercised 
(Russell V. Clark's Ex'rs, 7 Craneh [11 U. S.] 
69; Pratt v. Law, 9 Craneh [13 U. S.] 456; 
Insurance Co. v. Colt, 20 Wall. [87 U. S.] 560), 
and what relief will be granted, are questions 
which can be determined more properly after 
the report of the master shall have been re- 
ceived. 

It is well settled, that, where the suit is 
upon a license, or upon a contract, which 
license or contract contains covenants on the 
part of the defendants, by which they admit 
the validity of the plaintiffs' patent, and agree 
to maintain it by suits or legal proceedings, 
and there has been an 'enjoyment of the licence 
by the defendants, they are estopped from 
denying the truth of their admissions, unless 
it shall be averred, by cross-bill, or answer, 
that such agreement was obtained by fraud, 
surprise or imposition. Eureka Co. v. Bailey 
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Co., 11 Wall. [78 U. S.] 488; Crossley v. Dix- 
on, 10 H. L. Cas. 298. It is evident, from an 
inspection of this agreement, and fi'om the 
answer, that there had been litigation in re- 
gard to the validity of the patents, between 
the plaintifCs and Douglas and Sherwood, and 
that the parties to the agreement entered into 
it in order to avoid similar litigation between 
themselves, and to prevent future violation 
of the patents by others. "The agreement 
was manifestly intended to adjust conflicting 
rights," and it cannot be permitted, in the 
absence of fraud on the part of the plaintiffs, 
that the defendants should deny the truth of 
their careful and deliberate admissions, es- 
pecially since the contract has become exe- 
cuted, and they have enjoyed its benefits. 

(2.) Is the rufiie which has been manufac- 
tured and sold by the defendants, and which 
is styled the "Princess ruffle," an infringe- 
ment of patent No. 28,244? The specification 
of the patent states, that the nature of the 
invention "consists in confining the tucks or 
gathers in place, and securing them to a bind- 
ing or ungathered piece of cloth, by one and 
the same series of stitches; or, in other words, 
causing one series of stitches to perform the 
double duty of confining the plaits and at- 
taching them to the binding or other material." 
The claim is for the rufiie "as a new article 
of manufacture, the gathered cloth A (the 
ruffled strip), being secured to -the binding B 
(the band), by the single series of stitches 0, 
which perfoi*m the double duty of confining 
the gathers and of securing the gathered cloth 
to the binding, substantially as herein set 
forth." The article is a plaited or gathered 
piece of cloth, the gathers of which are con- 
fined in their place by a row of stitches, which, 
also, at the same time, secures the gathered 
cloth to a band, and this band is an un- 
hemmed strip of cloth, which is to be at- 
tached by the pin-chaser to whatever garment 
the ruffle is to ornament. "The distinguish- 
ing features of this article, by which it is 
materially different from all ruffles known be- 
fore," have been declared to be, in the case of 
Magic Ruffle Co. v. Douglas [Case No. 8,948], 
"the single series of stitches, and the unvary- 
ing regularity of the plaits or gathers, thus 
dispensing with the gathering thread, avoid- 
ing the injurious process of whipping or 
scratching the fabric with a shai'p needle, and 
the perforations in the ruffled piece which the 
needle and thread make in gathering." The 
defendants' ruffle is a plaited strip, combined 
with a band, a single row of stitches per- 
forming the office of securing the gathers, and 
imiting the gathered cloth to the band,* but 
it has, In addition, a second row of stitches 
in the band, not seem*ing the band to the 
gathered cloth. The raffle can be cut in two, 
between the two rows of stiehes. One part 
would be a ruffle, and the other a strip of 
stitched cloth. The Magic ruffle of the plain- 
tiffs is an unfinished article, to be attached 
by the band to ladies' or children's undergar- 
ments. The Princess ruffle is a finished arti- 



cle, having a band with an even and finished 
edge, and is designed to be worn as a neck 
ruffle. Still, the distinguishing characteristic 
of the Magic ruffle is found in the Princess ruf- 
fle, which contains the row of stitches perform- 
ing the double office of confining the gathers 
and attaching the ruffled doth to the band; 
and, although the Princess ruffle has a second 
series of stitches, and is a completed article, 
different in appearance, arid used for a dif- 
ferent purpose, from the Magic ruffle, yet, in 
its patentable characteristics, it contains the 
single feature which had been previously pat- 
ented by the plaintiffs' grantor. It has other 
and additional features which render it a dif- 
ferent article from the Magic ruffle in the eye 
of the trade and of the purchaser, but these 
additional features do not vary the one pecul- 
iarity in which it resembles the Magic ruf- 
fle. If that peculiarity is a patentable one, 
it follows that the defendants' ruffle is an in- 
fringement of the plaintiffs' patent. 

An attempt was made to claim that the 
Princess mffle was a double ruffle, and so 
within the license to the defendants, but it 
is obvious that, if the Princess ruffle is di- 
vided, the narrow strip which remains after 
the ruffle proper has been cut off, is a use- 
less strip of stitched cloth, and is not, in any 
proper sense of uie word, a ruffle. 

The answer further alleges, that, after the 
execution of the agreement, the defendants 
discovered the existence of letters patent to 
Isaac M. Singer, dated on or about March 
ISth, 1856, and that the complainants, be- 
lieving that this invention substantially con- 
tained that described in patent 28,244, de- 
sired to join with the defendant in purchas- 
ing the same; that it was purchased by both 
parties about April 2d, 1863, and, since that 
time, the complainants have made no at- 
tempt to enforce their patent, but have re- 
garded the same as substantially inoperative 
and worthless; and that, by reason of said 
Singer patent, the patent numbered 28,244 is 
void. "Whether the Singer patent does or 
does not anticipate the patent of the com- 
plainants is not material, inasmuch as the 
validity of the latter patent is not here in is- 
sue. This part of the answer is material 
only upon the question of the laches of the 
complainants in the vindication of their al- 
leged rights. The only evidence in regard 
to the reasons for the purchase of Mr. 
Singer's patent, or the opinions of the com- 
plainants in regard to the effect of the Singer 
invention upon the validity of their own 
patent, is contained in the testimony of the 
defendants' treasurer, who says, that "the 
defendants discovered the existence of the 
Singer patent, and, thinking that, if left in 
the hands of other parties, it might possibly 
be used for purposes of litigation and annoy- 
ance, causing expense and trouble, they 
thought best to secure it, and the Slagic 
Ruffle Company, regarding it in anticipation 
of their patent, wished to unite with us in 
securing it, and. as that would save one-half 
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of the expense, and, as we thought, answer 
our purpose, we consented to do so, and it 
was bought jointly by them and the defend- 
ants." This does not maintain the position 
of the defendants, that the agreement in re- 
gard to the manufacture of ruflBles other than 
the double ruffle was substantially ■ aban- 
doned in consequence of the purchase of the 
Singer patent. This purchase seems to have 
had no material influence upon the relations 
of the parties, or upon this agreement 

The most important point of the defend- 
ants is, that they have been manufacturing 
the Princess ruffle ever since the date of the 
agreement, with the knowledge and acquies- 
cence of the complainants, and were not 
notified that such manufacture and sale were 
regarded by the complainants as a violation 
of the agreement, or of the patent, until 
a,fter it had expired, and about the time of 
the commencement of this suit, and that this 
claim, if it ever had any validity, had be- 
come stale, and should not be favored by 
coui*ts of equity, by reason of the laches of 
the complainants in the' vindication of their 
rights, and their acquiescence in the asser- 
tion of adverse rights. If I was satisfied, 
from the evidence, that the defendants had 
manufactured and sold the Princess ruffle 
since 1862, in such quantities that the atten- 
tion of the plaintiffs must have been early 
called to the infringement, or that they ac- 
tually knew of the violation of the agreement 
ever since the year 1862, I should be of opin- 
ion that their delay in making known their 
claims was such as to prevent them from 
now receiving the aid of a court of equity 
to the extent of its powers. The testi- 
mony of the treasurer of the defendant cor- 
poration upon this part of the case is guard- 
ed, as will be seen by the following quota- 
tion: "Question. Subsequent to the date of 
that agreement, and up to the time of the 
commencement of this suit, have the de- 
fendants manufactured and sold ruffles like 
exhibit Barney, No. 3? Answer. Yes; more 
or less. Question. Has the same been sold 
in New York. If so, name a few of the 
houses to whom it has been sold? Answer: 
Yes; Calhoun & Robbins, J. B. Spelman & 
Son, L, H. Mandelbaum & Co., and a number 
of others, whom I could not positively swear 
to know by name. Question. It has been in 
the market to a considerable extent, has it 
not, and under what name? Answer, It 
has, under the name of Princess." The tes- 
timony in the case, as it now stands, does 
not show that the Princess mffle has been in 
the market to any large extent, and that the 
complainants must necessarily have known 
that the defendants were manufacturing and 
selling this ruffle, and thus show that the 
complainants were negligent in the enforce- 
ment of their rights, or were wilfully per- 
mitting the defendants to continue the man- 
ufacture, under the supposition that their 
conduct was not open to criticism. 

As I have said, I am not now called upon to 



decide as to the measure of damages. The 
only decree which can now be made is, to 
order an accounting and a disclosure, and a 
reference to a master to ascertain the num- 
ber of yards of Princess ruffle which have 
been manufactured and sold, and the amount 
of such sales during each year, and to as- 
certain the profits which have accrued to the 
defendants from such manufacture, for the 
purpose of ascertaining the amount of the 
complainants' damages. Other questions in 
regard to damages will be determined upon 
the hearing after the accounting shall have 
taken place. 

Let a decree be entered for a reference 
and an account 

[For the hearing on exceptions to the master's 
repoii; and for a final decree, see Case No. 8,950. 

[For another case involvins this patent, see 
Magic Ruflae Go. v. Douglas, Case No. 8,9-iS.] 
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MAGIC RUFFLE CO. v. ELM CITY CO. 

[14 Blatehf, 109; 2 Ban. & A. 506; 11 O. G. 
501.] 1 

Circuit Court, D. Connecticut. Jan. 27, 1877. 

Practice in Equity — Actiost at Latv — Ixade- 

QtXAcy — Bill for DiscovEnT— Account — 

Damages — Patents — Infringement. 

1. Where a bill is brought for a discovery 
and for other equitable relief within the appro- 
priate jurisdiction of a court of equity, and the 
ultimate object of the plaintiff is to obtain dam- 
ages, the court, having granted a discovery, 
will proceed and give the proper relief in dam- 
ages, and not compel the plaintiff to undergo 
the delays and expenses of a suit at law. 

2. Where a bill is brought for a discovery, in 
a case which is not the proper subject of an ac- 
tion or bill for an account, the fact that the 
plaintiff is entitled to a discovery does not nec- 
essarily entitle him also to an account. 

3. Bat if the relief to be ultimately rendered 
is the payment of damages, and a discovery is 
needed, and the ascertainment of damages is 
complicated and intricate, and the action at law 
cannot be adequately tried without great diffi- 
culty, then, although the case is not one of 
trusteeship or agency, a court of equity will as- 
sume jurisdiction of the whole case and pro- 
ceed to a final decree on the merits. 

4. The rule of damages for the infringement 
of a patent considered. 

5. If a master's report, made under an inter- 
locutory decree, discloses facts properly heard 
by him, which, in the opinion of the court, 
should be further investigated, it is competent 
for the court to direct such an investigation. 



In equity. 

Clarence A. Seward, for plaintiffs. 
Charles B, Ingersoll and Edward 
Stoughton, for defendants. 
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SHIPMAN, District Judge, The bill of 
complaint herein alleged, in substance, that 
the plaintiffs were the owners of letters pat- 
ent granted to George B. Arnold, on May 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge; reprinted in 2 Ban. & A. 508; and 
here republished by permission.] 
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8th, 1S60, for a new and useful "improvement 
in ruffles," and that an executed agreement 
of license, dated February 21st, 1863, was en- 
tered into between the plaintiffs and defend- 
ants, by which the former licensed the lat- 
ter to manufacture and sell the ruffle then 
manufactured by them, and known as the 
double ruffle, and the latter agreed to manu- 
facture only said ruffle, and admitted the 
validity of said patent. The bill also al- 
leged, that, after the date of said agreement, 
the defendants, in violation thereof and of 
said letters patent, made and sold many 
thousand yards of single ruffles, each of 
which contained the invention described and 
claimed in said letters patent, and prayed for 
a disclosure of all their gains and profits, and 
of the number of yards so made and sold, 
and that they account for and pay over such 
gains and profits, and also all damages which 
the plaintiffs had sustained by reason of the 
premises. The patent had expired before the 
bill was brought. The court was of opinion, 
that, while the averments of the bill were 
sufficient to justify a court in holding, if nec- 
essary, that it was a bill for an injury to 
patent rights, yet it was manifest that the 
pleader intended to make the alleged breach 
of agreement the foundation of the action, 
and that he sought to recover damages for 
an injury to the plaintiffs arising out of the 
violation of the contract In reply to the ob- 
jection that a bill in equity, based upon the 
contract, could not be sustained, because for 
a breach of contract there was a complete 
and adequate remedy at law, the court held 
that it properly had jurisdiction of the case, 
inasmuch as the proper averments of the bill 
made it a bill for a discovery, and that the 
ascertainment of the facts from which dam- 
ages are to be estimated, in case of injury to 
property in letters patent, is peculiarly with- 
in the province of a court of equity, and 
whether, having jurisdiction, it would pro- 
ceed to grant further and more complete re- 
lief, and what relief would be granted, were 
questions which could be determined after 
the master's report had been made. The 
court also found, that the agreement had been 
broken, and that the defendants had made 
and sold ruffles in violation of said agree- 
ment, and which ruffles contained the im- 
provement described and claimed in said let- 
tei-s patent. An interlocutory decree was 
passed, in which it was adjudged that the 
plaintiffs were entitled to a discoveiy from 
the defendants of facts from which damages 
for the violation of said contract could be 
computed and ascertained, and that an ac- 
count be taken by a master to ascertain and 
report the number of yards of ruffles made 
and sold by the defendants during each year 
between Februai-y 21st, 1863, and May 8th, 
1874, which contained the improvement 
claimed in said lettex-s patent, and to ascer- 
tain the gains and profits which had been 
made by the defendants during the period 
aforesaid, from said manufacture and sale. 



The opinion of the court, detailing the plead- 
ings and the facts in the case, at length, is 
to be found in [Case No. 8,949]. 

The master's report states, that, after a 
number .of hearings and adjournments, the 
paiiJes "agreed upon the number of yards of 
ruffling manufactured and sold by the de- 
fendants, and that the gains and profits on 
the whole of the goods so manufactured and 
sold, amounted to the sum of thirty thou- 
sand doUai'S, the agreement being made upon 
the basis of the facts proved in the examina- 
tion of the business ti-ansacted in the j'^ears 
1863 and 1864." The whole number of yards 
is 2,368,080, and the number of yards of each 
article, and the profits upon each, are stated 
in an exhibit attached to the report. The 
plaintiffs now ask for a final decree for the 
amount which has been reported by the mas- 
ter. Tlie defendants insist, that, inasmuch 
as the court has held that the violation of 
the agreement was the foundation of the ac- 
tion, and jurisdiction was obtained merely 
for pui*poses of discovery, and as the relief 
which is desired is' simply the payment of 
damages for a breach of contract, the court 
has not jurisdiction to grant further relief. 
They claim that the jurisdiction which has 
been exercised in ordering a discovery is ex- 
hausted, and cannot empower the court to re- 
tain the ease for the relief prayed for. 

When a bill is brouglit for a discovery and 
for other equitable relief witJiin the appropri- 
ate jurisdiction of a court of equity, and the 
ultimate object of the plaintiff is to obtain 
damages, in such case the couit, having 
granted a discovery, will proceed and give 
the proper relief in damages, and not compel 
the plaintiff to undergo the delays and ex- 
penses of a suit at law. "The jurisdiction 
having once rightfully attached, it shall be 
made effectual for the purposes of complete 
relief." 1 Stoiy, Eq. Ju.r. (8th Ed.) § &4k. 
This rule is expressed in 1 Fonbl. Eq. (boolt 
1, c. 1, § 3), as follows: "The court having 
acquired cognizance of the suit for puii)oses 
of discovery, will entertain it for tlie purpose 
of relief, in most cases of fraud, account, ac- 
cident and mistake," all of which are sub- 
jects of equitable jurisdiction. In some 
cases, courts have laid down the principle 
more broadly, and have apparently held, 
that, when jurisdiction once attaches for dis- 
covery in any case, the court will entertain 
a bill for relief, although no equitable relief 
is or could be sought, and where the only re- 
lief that can be granted is in damages. The 
cases of Parker v. Dee, 2 Ch. Cas. 200; Kyle 
V. Haggle, 1 Jac. & W. 234; Armstrong v. 
Gilchrist, 2 Johns, Cas. 424; King v. Bald- 
win, 17 Johns. 384,— assert this doctrine, and 
the language of Chief Justice Marshall, in 
RusseU V. Clark, 7 Cranch [11 U. S.] 69, if in- 
terpreted literally, and not in connection with 
the facts of the case, justifies the assertion. 
Other courts have disclaimed this extensive 
jurisdiction, and have held that, where a 
party comes into equity for discovery mere- 
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ly, and this is the only ground upon which a 
court of equity obtains jurisdiction, and no 
other equitable relief is or can be sought, the 
case will not be retained for pui-poses of as- 
sessing damages, but the parties will be re- 
mitted to an action at law. In Middletown 
Bank v. Russ, 3 Conn. 135, Chief Justice 
Hosmer says: "Tnis brings me to consider 
whether a court of chancery, having taken 
jurisdiction for enforcing a discoveiy, will 
universally assume cognizance of the cause, 
settle every question which may arise, and 
grant ultimate relief. I have no hesitation 
in giving a negative to this question." The 
cases of Hipp v. Babin, 19 How. [60 U. S.] 
271, and Insurance Co. v. Bailey, 13 Wall. [SO 
U. S.] 61G, are illustrations of the indisposition 
of com-ts of equity to entertain jurisdiction 
of suits which are merely for the enforce- 
ment of a legal demand. It may be regarded 
as generally true, that a court of equity 
ought not to sustain a bill which, although it 
may contain matter which can give the court 
jurisdiction, is merely for the assessment of 
damages for a breach of contract (Hatch v. 
Cobb, 4 Johns. Ch. u59; KempshaU v. Stone, 

5 Johns. Ch. 193; Milkman v. Ordway, 106 
Mass. 232); and that, where a bill is brought 
for discovery, in a case which is not the 
proper subject of an action or bill for an ac- 
count, the fact that the plaintifE is entitled 
to a discovery does not necessarily entitle 
him also to an account (Foley v. Hill, 2 H. 
Ij. Cas. 28; Frietas v. Dos Santos, 1 Younge 

6 J. 574). There is, however, a class of cases 
in which the relief to be ultimately rendered 
is the payment of damages alone, and where 
tlie paiiy seeking such relief needs the aid 
of a court of equity for discovery, in a case 
which is not of trusteeship or agency, but 

' where the ascertainment of damages is com- 
plicated and intricate, and the action at law 
cannot be adequately tried without great dif- 
ficulty, resulting from the nature of the ac- 
counts or from other circumstances. In such 
cases, a court of equity assumes jurisdiction 
of the whole case, and proceeds to a final 
decree upon the merits. In Foley v. Hill, 
cited supra, a case in which a debt against 
a banker for a deposit in his bank was 
sought to be recovered, the lord chancellor 
says: "It is not because you are entitled 
to a discovery, that therefore you are en- 
titled to an account. That is entirely a 
fallacy, that would, if carried to the extent 
to which it would be carried, according to 
the arguihent at the bar, make it appear 
that every case is matter of equitable juris- 
diction, and that, where a plaintiff is en- 
titled to a demand, he may come to a court 
of equity for discovery. But the rule is, 
that, where a case is so complicated, or 
where, from other circumstances, the rem- 
edy at law will not give adequate relief, 
there the court of equity assumes jurisdic- 
tion." To the same effect are Corporation 
of Carlisle v. "Wilson, 13 Yes. 276, and O'Con- 
nor V. Spaight, 1 Schoales & L. 303, and the 
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• principle is fully recognized in Fowle v. 
Lawrason, 3 Pet. [30 XT. S.] 495. 

In my opinion, this case comes fully with- 
in the rule which has been considered. A. 
discovery was certainly necessary, for the 
facts which are embodied in the master's 
report required an expenditure Of much 
time, laboy and painstaking by the defend- 
ants' treasurer before they could be stated, 
and it would have been impracticable to 
obtain them in the ordinary method of trial 
by jury. These facts having been thus ob- 
tained, the court is now asked to leave the 
parties to the remedy at law, where the 
main question must be, in fact, the ascer- 
tainment of damages for an injury to the 
patent rights of the plaintiffs, oftentimes 
one of the most complex and diflacult ques- 
tions of patent law, one which demands 
careful study, reflection and experience up- 
on the part of the master, and which can 
often be very inadequately solved in a jury 
trial. The careful and accurate computa- 
tion of damages in this case is a matter 
which will require time and labor, for, as 
will be seen hereafter, I do not think that 
all the elements from which damages are 
to be computed have been ascertained by the 
agreement of the parties. 

There is another reason which induces me 
not to remit the parties now to an action 
at law. It is disclosed in the testimony 
taken before the master, that, since the 
commencement of this suit, the defendants 
have gone into insolvency, and their estate 
is now being administered upon in the pro- 
bate court, under the insolvent system of 
this state. This creates no bar to an ac- 
tion at law against the defendants, but, as 
their estate is entirely in the custody of a 
court for the benefit of their creditors, and 
a dividend can only be expected, it is for 
the advantage of all the parties and the 
creditors, that the dividend should not be 
diminished by protracted and expensive liti- 
gation and a multiplicity of suits. 

It is next claimed by the plaintiffs, that 
the report of the master discloses all the 
facts from which damages can be ascer- 
tained, and that, it having been agreed that 
the profits of the defendants upon the ruffles 
manufactured and sold by them were the 
sum of $30,000, such sum is the measure 
and rule of damages. I do not understand 
that, in all cases and invariably, the amount 
of profits upon the manufactured article is 
the rule of damages lor an infringement. 
Cowing V. Rumsey [Case No. 3,296]; Bell 
V. Daniels [Id. 1,247]. In this case, as was 
stated in the former opinion, "the Magic 
rufile of the plaintiffs is an unfinished ar- 
ticle, to be attached by the band to ladies' 
or children's undergarments. The Princess 
ruffle is a finished article, having a band 
with an even and finished edge, and is de- 
signed to be worn as a neck ruffle. Still, 
the distinguishing character of the Magic 
ruffle is found in the Princess ruffle." The 
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defendants' ruffles contain the patented im-* 
provement wliieh is embodied in tlie Magic 
ruffle, but the ruffles of the two parties are 
different in the eye of the trade and of the 
purchaser. The endeavor of the court should 
be to ascertain the damages -which resulted 
to the plaintiffs from the unauthorized use 
of their improvement, how much, the plain- 
tiffs have lost in consequence of the viola- 
tion of this contract by the manufacture 
and sale of the twenty-two kinds of mffles 
which are mentioned in the report; and the 
fact that, upon the entire ruffles of the 
character which the defendants manufac- 
tured, they made a profit, is not sufficient 
to enable a court to determine that the 
plaintiffs suffered that amount of damages 
from the use of their patented improve- 
ment, ilowry V. Whitney, 14 Wall. [81 
IL S.] (520; Littlefield v. Perry, 21 Wall. 
[8S U. S.] 205. 

There should, therefore, be a reference to 
a master, to ascertain the amount of dam- 
ages which the plaintiffs have suffered in 
each 5'ear, from the year 1863 to 1874, from 
the breach of the contract by the use of the 
patented improvement in the manufacture 
of the mffles which it has already been 
found were manufactured and sold by the 
defendants during said years. 

The defendants made the point, upon the 
former hearing, that they had been manu- 
facturing the Princess ruffle ever since the 
date of the agreement, with the knowledge 
and acquiescence of the plaintiffs, and were 
not notified that such manufacture and sale 
were regarded by the plaintiffs as a viola- 
tion of the agreement or of the patent, until 
after it had expired, and about the time of 
the commencement of this suit; and tnat 
this claim had become stale, and should 
not be favored by courts of equity, by rea- 
son of the laches of the complainants in 
the vindication of their rights, and their 
acquiescence in the assertion of adverse 
rights. It was said in the opinion, that, 
"if I was satisfied, from the evidence, that 
the defendants had manufactured and sold 
the Princess ruffle since 1862, in such quan- 
tities that the attention of the plaintiffs 
must have been early called to the in- 
fringement, or that they actually knew of 
the violation of the agreement ever since 
the year 1862, I should be of opinion, that 
their delay in making known their claim 
was such as to prevent them from now re- 
ceiving the aid of a court of equity to the 
extent of its powers." "This doctrine is 
found in the very nature and character 
of the jurisdiction exercised by courts of 
equity on this and other analogous sub- 
jects." Wyeth V. Stone [Case No. 18,107], 
There was at that time no adequate evi- 
dence of laches on the part of the plaintiffs. 
It now appears, from the report of the mas- 
ter, that 2,359,074 yards of infringing ruffles 
were sold by the defendants from 1863 to 
1874, in which amount is included 1,055,246 



yards of the Princess ruffle, the one which 
was the principal subject of discussion upon 
the former hearing. The defendants renew 
their claim, from these facts, that there 
must have been laches on the part of the 
plaintiffs, who properly say that they have 
bad no opportunity to introduce any testi- 
mony upon their part, because they did not 
know that the question of laches was to be 
made an issue before the master. Enough 
is brought to the attention of the court, 
from the evidence properly received by the 
master, to show that the evidence in regard 
to laches was not exhausted in the proofs 
which were taken before the interlocutory 
decree. The order which has been hereto- 
fore passed being only interlocutory, if the 
master's report discloses facts, properly 
heard bj- him upon the order of reference, 
which, in the opinion of the court should be 
further investigated, it is competent for the 
court to direct such an investigation. In- 
teiiocutory orders and decrees are subject 
to revision until a final decree is made. 
Perkins v. Pourniquet, 6 How. [47 U. S.] 
206. The decree should also provide that 
the master should take proofs as to whether 
the plaintiffs have had knowledge of the 
manufacture and sale of said ruffles which 
have been manufactured and sold by the 
defendants in violation of said agreement, 
and during what period of time the plain- 
tiffs have had such knowledge, and whether 
the defendants have manufactured and sold 
said i-uffles since 1862, in such quantities 
that it must have come to the attention and 
knowledge of the plaintiffs, or that they 
actually knew of such manufacture during 
said period. 

The second exception to the master's re- 
port, in regard to the admission of patents 
subsequent to the plaintiffs' patent, is sus- 
tained. The master's report is confirmed, 
With said exception. 

Let a decree be passed in conformity with 
this opinion. 

[For another case involving this patent see 
Magic Ruffle Co. v. Doup-las, Case No. 8,948.] 



Case "No. 8,951. 

In re MAGIE. 

[2 Ben. 369; 1 N. B. R. 522 (Quarto, 138); 1 
Am. Law T. Rep. Bankr. 122.] i 

District Court, S. D. New York. April 28, 
1868. 

Bankruptcy — Jdrisdiction — Place of Residence 
— DoiXG Business. 
Where a bankrupt ffled a petition in bank- 
ruptcy in this district, not averring any place 
of residence, and, on his examination, it ap- 

S eared that he resided with his father, in New 
ersey, and had done so since he came from Chi- 
cago, four years previous, that he had been en- 
gaged in looking after a private matter, with a 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Am. Law T. 
Rep. Bankr. 122, gives only a partial report.] 
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view to returning to Chicago, and that, for 
about sis months back, he had been keeping 
books for a firm in New York City, and there- 
upon, the register declined to make an adjudi- 
cation of bankruptcy, as having no jurisdiction 
of the case: Bdd, that the register's decision 
was correct. 
[Distinguished in Re Baily, Case No. 753. 
Cited in Fogarty v. Gerrity, Id. 4,895.] 

In this case, a petition in bankruptcy was 
filed by the bankrupt on March 33, 1868, 
which was referred to a register. It stated 
that he had been "a general agent and clerk 
for twelve months next immediately preced- 
ing the filing of the petition, at New York 
City." The register examined the petitioner 
on oath, and he deposed that he resided 
with his" father, in New Jersey, and had 
done so since he came from Chicago, Illinois, 
about fom: years before, where he had been 
in business; that he had been engaged in 
looking after a personal matter since he came 
from Chicago, with the intent of returning 
there; and that, since about the middle of 
October, 1867, he had been engaged in keep- 
ing books with a firm in New York City, 
but liad not been engaged with any other 
persons in New York City, nor had any 
business connection save as thus stated, nor 
been engaged in business otherwise for him- 
self. The register thereupon declined to 
make an adjudication of bankruptcy, on the 
ground that this court had no jurisdiction of 
the case, inasmuch as the petition was not 
"addressed to the judge of the judicial dis- 
trict in which such debtor has resided, or 
earned on business for the six months next 
immediately preceding the time of filing such 
petition." On request of the bankrupt, the 
question was certified to the court. 

2 [Register JAMES F. DWIGHT, certified 
that in the course of the proceedings in said 
cause before him, the following question 
arose pertinent to the said proceedings. 
Facts: On the 3d day of March, 1863, "Wil- 
liam H. Magie filed his petition for adjudica- 
tion in bankruptcy, &c., with schedules A 
and B attached, in the clerk's oflace of this 
disti'ict, and the matter was duly referred to 
me as register to take such proceedings as 
are required by the act. It appearing by the 
petition, duplicate copy of which was (with 
the schedules) filed with me on the 3d of 
April, that the petitioner respectfully repre- 
sents that he has been a general agent and 
clerk for twelve months next immediately 
preceding the filing of this petition, at New 
York City, within this judicial district. I 
examined the petitioner under oath, on the 
9th of April, touching the matter of his resi- 
dence or business to the end of deciding 
if this court has jurisdiction of his case. 
The petitioner deposed that he resided with 
his father at Elizabeth, New Jersey, and 
has done so since he came from Chicago, 
Illinois, about four years ago. That he was 
formerly in business for himself at Chicago; 

2 [From 1 N. B. R. 522 (Quarto, 138).] 
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that he had been engaged in looking after 
a personal matter since he came from Chi- 
cago, with the intent of returning there. 
That he has been engaged as a bookkeeper 
for a firm in William street, New York City, 
since January 1, 1868. That previous to Jan- 
uary 1, 1868, and since about the middle of 
October, he had been engaged in keeping 
books with a firm in Wall street. New York 
City. That he had not been engaged with 
any other persons in New York City, nor had 
any business connections save as thus stat- 
ed, nor been engaged in business other- 
wise for himself. That he was unmarried. 
The petition did not aver place of residence. 
There are only three creditors. 

[Upon this state of facts I declined to 
make adjudication in bankruptcy of the pe- 
titioner, on the ground that the district court 
for the Southern disti-ict of New York had 
no jurisdiction of the case, inasmuch as the 
petition was not "addressed to the judge of 
the judicial district in which such debtor 
has resided or carried on business for the 
six months next immediately preceding the 
time of filing his petition," &c. To which 
decision and refusal the bankrupt excepts, 
and through his attorney prays that the ques- 
tion may be certified to the judge, as to 
whether, upon these facts, this court has 
jurisdiction of the petition, and whether 
adjudication shall be had. Which is grant- 
ed, and this certificate forwarded to the 
judge for his aecision and opinion on the 
point raised. 

[BY THE REGISTER. In my opinion the 
law intended to confer jurisdiction in these 
com-ts only, where the petitioner would be 
known publicly as a resident and citizen; 
or where he had such business relations with 
the public generally as would equally cause 
him to be known. And it could scarcely be 
said that a person whose business was only 
that of a book-keeper or clerk in a place 
where his name did not appear in public, 
"carried on business" in a way that would 
give any publicity to his occupation or per- 
son. The object ■ of this provision as to 
jurisdiction would seem to be to prevent im- 
position upon creditors and fraudulent dis- 
charges; and there is no hardship worked 
to petitioners, for, if having no regular busi- 
ness by which they are known, they may ap- 
ply in the district where they reside. 

[Which facts and opinion are submitted 
for the opinion of the judge.] 2 

BI/ATCHFORD, District Judge. I think 
the register was correct in his decision. 
The principles laid down by this court, in 
Re Kinsman [Case No. 7,832], in reference 
to a kindred provision in the bankruptcy 
act of 1841 [5 Stat 440], make it improper 
for this court to assume jurisdiction in this 
case. 

2 [From 1 N. B. R. 522 (Quarto, 138).] 
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Case No. 8,95S. 

MAGILL V. BROWN. 

[Brightiy, N. P. 346; 14 Haz. Reg. Pa. 305.] 

Circuit Court, E. D Pennsylvania. April 
Term. 1833. 

CORPOBATIONS —STATUTES OF MORTMAIN — PENN- 
SYLVANIA Law— Chakitable Uses — Potveb to 
Take — Societies of Friends — Charter bt 
Prescription — Constitutional Law — Rights 
OF Citizens— Enjoyment op Property — Char- 
itable Uses — Common Law — Adoption in 
Pennsylvania — Jurisdiction of Chancery— 
What Are — Construction of Devise ok Be- 
quest. 

[1. The English statutes of mortmain and su- 
perstitious uses were never adopted by the 
colony or state of Pennsylvania, but its policy 
was always favorable to corporations and relig- 
ious bodies.] 

[2. Under the constitution and laws of Penn- 
sylvania, persons associated for religious, liter- 
ary, or charitable purposes have power to take 
property by devise or bequest for pious or char- 
itable uses, whether or not such bodies are actu- 
ally incorporated, and without a license from the 
state.] 

[Cited in Burr v. Smith. 7 Vt 259.] 

[3. The societies of Friends, though never 
formally incorporated, are capable, under the 
constitution and laws of Pennsylvania, of tak- 
ing property by devise or bequest for the pur- 
poses of their organization.] 

[4. The yearly meeting of Friends in Philadel- 
phia is a body politic or corporate by prescrip- 
tion, and its rights of taking and enjoying prop- 
erty cannot be impaired by inquiry into the sep- 
arate capacity of its component membere.] 

[5. One of the privileges secured in every state 
to the citizens of the several states by article 4, 
§ 2 of the constitution of the United States, is 
that of exemption from the law of alienage and 
the consequent right of enjoying property in the 
several states; and accordingly a devise or be- 
qutst cannot be defeated on the ground that 
the beneficiary is a citizen or a corporation of 
another state than the testator.] 

[6.- Though the English statute of charitable 
uses (43 Eliz. c. 4) was not adopted by the col- 
ony or state of Pennsylvania, the principles of 
the common law relative to such uses, which 
were restored in England by that statute, were 
adopted, as well as the principles of equity in the 
administration of such trusts.] 

[7. The whole course of the common law of 
England, except as modified, for special purposes 
of policy, by the statutes of mortmain and super- 
stitious uses, was favorable to charities and the 
jurisdiction of chancery over charitable uses 
and gifts therefor has been exercised from the 
beginning of the existence of the court, and does 
not depend on the statute of 43 Eliz.] 

[Cited in Burr v. Smith, 7 Vt 259.] 

[8. The following are good charitable uses: 
(a) An annual subscription to the stock of a re- 
ligious society, which is applied to the printing 
and dissemination of books and writings ap- 
proved by such society, (b) A gift to a relig- 
ious society for the relief of the poor members 
thereof, (e) A gift to the treasurer of a society, 
organized for the civilization and improvement 
of certain Indian tribes, for the benefit of such 
Indians, (d) A gift to a religious society for 
the relief of the poor thereof, and toward en- 
larging and improving its meetinghouse, (e) A 
gift to a town for a fire engine and hose.] 

[9. A devise or beouest to a society, with 
whose constitution and purposes the testator is 



familiar, for the purposes of such society, such 
purposes being proper objects of charitable uses, 
is a good devise or bequest for such charitable 
uses.] 

The subject of bequests for pious and char- 
itable uses was very fully considered by the 
circuit court of the United States for the 
Eastern district of Pennsylvania, at the 
April term, 1833, in the case of Magill v. 
Brown, which involved the construction of 
the will of Sarah Zane, deceased. The fol- 
lowing sections of the will are those re- 
viewed in tlie opinion of the court: 

"9. I give to the yearly meeting of Friends 
held in Philadelphia, of which I am a mem- 
ber, eight acres of meadow land, situate on 
Greenwich Point road, being part of thirty 
acres belonging to my dear father, with the 
flats thereunto belonging, to be kept by the 
yearly meeting aforesaid for the purpose of 
a fund, the income of which, after keeping it 
in good order, to be paid as an annual sub- 
scription into the yearly meeting's stock. 

"10. I give most affectionately to the five 
monthly meetings of Women Friends held 
In Philadelphia, viz., Philadelphia monthly 
meeting, monthly meeting for the northern 
district, monthly meeting for the southern 
district, monthly meeting for the western dis- 
trict, and Green street monthly meeting— to 
each of the above said monthly meetings 
two hundred dollars, making in the whole 
one thousand dollars, to purchase ground 
rents; the income whereof I request to be 
received annually in the monthly meeting's 
collections towards the relief of the poor 
members belonging thereto. 

"11. Whereas, about the year seventeen 
hundred and fifty-nine, Captain Newcastle, 
an Indian chief or messenger, ordered thirty 
pounds, Pennsylvania cuiTency, to be paid 
to my dear father, for the use of his two 
cousins, a boy and a girl. The boy soon after 
died. The girl, named Betty, received a part 
of the above thirty pounds at different times, 
by Thomas King, an Indian chief; but as 
no information could be obtained of said 
Betty for forty years; and the residue of the 
thirty pounds is now in my possession, I am 
desirous that the full sum of thirty pounds 
principal, with the interest from the year 
seventeen hundred and fifty-nine until the 
time it is paid, which I desire to be into 
faithful hands; therefore I will and direct 
my executor to pay to the treasurer of the 
committee of the yearly meeting of Friends 
held in Philadelphia, appointed to relieve the 
Indians, for the benefit of said Indians, ac- 
cording to their best judgment in justice and 
equity. 

"12. I give to my executors a legacy or 
sum of three hundred dollars, to be paid by 
them to the treasurer of the committee of 
the yearly meeting of friends held in Phila- 
delphia, appointed to relieve the Indians, to 
the benefit of said Indians." 

"17. I give to my executors the sum of one 
thousand dollars, to pay to the treasurer of 
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tlie committee appointed by the yearly meet- 
ing of Friends held in Baltimore, for the 
transactions of the relief and benefit of the 
Indians, that the said yearly meeting, with 
the yearly meeting of Friends held at Mount 
Pleasant, in the state of Ohio, hath under 
their care, towards civilization, having. the 
tribe of Tuscaroras first in view, if it be 
found within two years. 

"18. I give affectionately to Friends com- 
posing the Baltimore yearly meeting five 
hundred dollars, to be realized in that city, 
so that the interest or income thereof be an- 
nually paid into their collection toward their 
yearly meeting, stock, if one exists; if not, 
I will, if it be the mind of Friends belong- 
ing thereto, the encouragement to establish 
one. 

"19. I give affectionately to Friends com- 
posing the yearly meeting held at Mount 
Pleasant, state of Ohio, five hundred dollars, 
to be realized so that the interest or income 
thereof be annually paid into their collection 
towards their yearly meeting stock, if one 
exists; if not, I will, if it is the mind, and 
agreeable to the Friends belonging thereto, 
the encouragement to establish one. 

"20. I give to the select members belonging 
to the monthly meeting of "Women Friends 
held at Hopewell, Frederick county, Virgin- 
ia, five hundred dollars, to be realized in the 
town of "Winchester, in the same county, the 
interest or income issuing therefrom to be 
annually paid into the treasury of the above 
said monthly meeting's stock, towards the re- 
lief of the poor belonging thereto. 

"21. I give to my dear friends composing 
Oentre preparative meeting, belonging to 
Hopewell monthly meeting, the sum of five 
hundred dollars towards enlarging Friends' 
monthly meeting-house in "Winchester, if that 
meeting think it expedient, and to assist 
building a stone wall, so as to enclose the 
whole lot whereon the said meeting-house is 
■erected. 

"22. I give to the citizens of Winchester 
above said one thousand dollars to purchase 
n fire-engine and hose to be kept in best re- 
pair, with my affection and gratitude. 

"31. Whereas, the heir of the. late Elizabeth 
Hoberts, daughter of Joseph Galloway, for- 
merly of Philadelphia, hath deposited a bond 
of one hundred pounds, Pennsylvania cur- 
rency, in the hands of "Wm. Rawle and Jo- 
seph Jenks, agenis for the estate of Elizabeth 
Eoberts' daugliter, now in Great Britain, I 
believing the above said bond to be given 
by my brother Isaac Zane, of Virginia, a 
number of years since— the bond for many 
years out of reach; the interest hath not, 
that it appears, been paid: I will and direct 
my executors to pay the said one hundred 
pounds principal, and the legal interest there- 
on from the day of its date till paid in full. 

"Lastly. I do nominate and appoint my re- 
spected friends Samuel Coates and , of 

Philadelphia, and Jacob Rinker, of Virginia, 
executors of this, my last will and testa- 



ment; giving them, my above-named ex- 
ecutoi-s, full power to sell by private sale 
my house in Chestnut street, to meet the pay- 
ments herein directed; and if that be insuf- 
ficient, to sell Marlbro' estate, in Virginia, 
belonging to my late brother, Isaac Zane: 
hereby revoking all former and other wills 
by me heretofore made, and declaring this 
to be my last will and testament. In witness 
whereof, I hereunto set my hand and affix 
my seal, in Philadelphia, tliis twenty-fourth 
day of the third month, in the year of our 
Lord one thousand eight hundred and nine- 
teen." 

The following elaborate and learned opin- 
ion was delivered by 

" BALDWIN, Circuit Justice. This ease arises 
on the will of Sarah Zane, a member of the 
Soeietj'- of Friends, who in the body thereof 
describes herself as of the city of Phila- 
delphia. She died in Virginia, but, as it has 
not been questioned, we shall assume this to 
have been the place of her domicil at the 
time -of her death. The law of the state 
must therefore govern her disposition of her 
personal property, as well as of her real 
estate situated here. 1 Bin. 336, 344;' 3 
Eawle, 318; 3 Pen. & W. 187, 188. 

The questions which have been made in 
the argument, and those which necessarily 
arise in the ease, are of the most interest- 
ing kind; involving the capacity of the 
Quaker societies of this and other states to 
take real or personal estate by devise, with- 
out a charter of incorporation; their right 
to enjoy it for their own use, as a body unit- 
ed for the purposes of religion, charity, and 
education; and what now are, by the law 
of the land, pious and charitable uses, for 
which valid donations can be made by deed 
or will. In referring to the history of the 
settlement of this state, the principles of 
its first settlers, the character of its founder, 
his systems and institutions, it would seem 
not a little surprising that such questions 
could have remained open till this time. If 
there are any subjects on which the law 
could be supposed to be settled, it would 
be the rights of religious societies and char- 
itable establishments. If there was any part 
of the law of England which could be con- 
genial to the spirit and policy of the col- 
ony, and likely to be adopted by a society 
of men who sought an asylum from perse- 
cution for religious opinion, it would be that 
which would afford the best protection in 
the enjoyment of their rights, privileges, im- 
munities and estates as a religious society. 
If there were any laws which they would be 
disposed to leave behind them, they would 
be those which grew out of feudal tenures, 
a spirit of persecution, or an established re- 
ligion. The last laws which they would in- 
troduce would be those which created a for- 
feiture of all land conveyed to a society in- 
corporated for the purposes of charity and 
religious worship, according to their own 
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conseienees, without i*egard to the mode of 
celebrating divine service as prescribed by 
law, or which prevent a donation for such 
uses from taking effect without a special 
license by charter or act of assembly. Such 
would be the natural conclusion from the 
known and practical principles of civil and 
religious liberty which have distinguished 
the policy and jurisprudence of this state 
through all time as founded on a system of 
"free and unlimited Catholicism" in mattei-s 
of religion, of expanded benevolence in mat- 
ters of charity, and equality of rights in the 
enjoj'^ment of propeity. 

These leading features are so strongly im- 
pressed on the written laws, and enter so 
deeply into the customs and common law of 
the state, as to make it impossible to mistake 
the character and tendency of the system in 
the details of its legislation, by colonial 
authority, or the adoption of the statutes or 
common law of England. It is not conceiv- 
able that the Quaker settlers of this province 
should have introduced those laws of the 
mother country, which would incapacitate 
them as individuals or a religious society 
from taking, holding or enjoying property 
as a matter of right without a charter; or 
expose to a forfeiture to the proprietor or 
mesne landlord lands conveyed to them for 
the purposes of sepulture, religious worship, 
or charity; and above all that William Penn 
should have adopted the statutes of Henry 
^'III., declaring the celebration of divine 
service according to the rites of the Catholic 
church to be superstitious, and conveyances 
for its use illegal and void; and the statutes 
of moitmaln, which make the enjoyment of 
property by a religious body dependent on 
the pleasure and permission of the lord of 
the fee; while at the same time he excludes 
the statute of 43 Eliz. and the mild and benef- 
icent principles of the common law which that 
statute has been held to have restored. 

The history of the Society of Quakers pre- 
sents no instance of an incorporation. Did 
they adopt any rule of law, making one nec- 
essary to give them a legal capacity to pur- 
chase property? They have enjoyed it from 
the earliest time without a license in mort- 
main. Is it liable to be now seized by the ) 
state as forfeited by the purchaser? They j 
have their own modes of worship and sys- 
tem of charities. Are donations for their 
support to be regulated by the prohibitory 
statutes of a foreign country, or confined to 
the uses specified in its laws? 2 Ves. Sr. 
475. They have kindred societies in other 
states— do the laws of these invalidate a be- 
quest of money to them for purposes of 
piety and charity? These are questions which 
have been made by the covmsel in their ob- 
jections to the devise of the lot of ground 
to the yearly meeting of Philadelphia, and 
the pecuniary bequests to the several meet- 
ings of Friends in this place and in Mary- 
land, Virginia, and Ohio. The objections to 
the validity of the dispositions of this will 



are not founded on any statutory law of 
Pennsylvania, but on the English statutes 
of mortmain, superstitious uses, and wills, 
alleged to be in force in this state by usage, 
though not adopted by any act of assembly. 
The principles of the common law have also 
been relied on as supporting the objection 
to the capacity of the parties to take, for the 
want of an incorporation as well as of an act 
of assembly, containing enabling provisions, 
analagous to the 43 Eliz., validating disposi- 
tions for religious, literaiy and charitable 
purposes, and giving jurisdiction to the courts 
to carry them into effect, as they can do in 
England. 

The field of investigation is from its nature 
a broad one, and fi*om the confined course 
which has been taken in discussing the law 
of charities in the various cases which have 
arisen is, in a great measure, a new one. 
Though there are several statutes on the sub- 
ject in England, prior to the 43 Eliz., no 
treatise or opinion contains a condensed or 
comparative view of the system of charities, 
which has grown out of them, so as to ena- 
ble us by any authority of precedent or ad- 
judication to ascei-tain the definite source of 
the various principles which have from time 
to time become embodied into the general 
coui'se of the law of England. Nor have 
the courts of the United States or of this 
state brought into contrast or comparison ei- 
ther the policy of the government of England 
and this country in relation to the religious 
establishments and rights of conscience, the 
general course of legislation pursued in ei- 
ther, or the principles of the common law in- 
dependent of the statutes alluded to. 

Proceeding on the assumption that the 43 
Eliz. was the only foundation on which char- 
ities could be supported, in opposition to prior 
statutes, and that statute not being consid- 
ered in force here unless re-enacted, the 
courts ia this country have laid down princi- 
ples which, resting solely on such assump- 
tion, cannot be considered as authoritative in 
their conclusions, if on a more thorough ex- 
amination the premises on which they de- 
pend should appear to be erroneous. We 
trust that a review of the course of their ad- 
judication on charities will show that it has 
not become so settled as to be sanctioned by 
the maxim of "communis eiTor facit jus." 
or that in endeavoring to extract the rules 
which must govern the law of charities from 
the constitution of the Union and this state, 
its statutes and usages, and the statutes and 
common law of England, we violate the re- 
spect due to the decisions of courts of high 
authority. 

It is at aU times proper to discriminate be- 
tween the question directly presented for the 
deliberate consideration of a court, on which 
they exercise their judgment, by a solemn 
adjudication, and those observations which 
are made by way of illustration, or mere dec- 
larations of what the law is on any particular 
subject. The one is binding as authority, the 
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other to be respected only as a mere opinion 
or argument, which must have its influence, 
but cannot be enforced on our judgment. If 
the supreme judicial tribimal of the state or 
the Union have judicially considered the stat- 
utes of mortmain to be in force, this court 
is bound to take the law as settled; but if 
they have merely declared them to be so, 
without making such opinion the basis of 
their judgment, or have in doing so omitted 
to refer to the supreme law of the land which 
beai-s on the question, this court may and 
ought to do what a higher one would do, 
notwithstanding any preconceived or ex- 
pressed opinion — compare the constitution 
with the statutes, and be governed by the re- 
sult 

The 3d section of the 3d article of the con- 
stitution of the United States prohibits a 
"forfeiture for treason except during the life 
of the person attainted." The constitution 
of Pennsylvania extends the prohibition to 
all forfeitures by attainder, or felos de se, or 
death by casualties. It is at least worth the 
inquiry whether a forfeiture in fee is in- 
curred by an alienation in mortmain, against 
which no prohibition is to be found in any 
law of the state; in a word, whether a penal 
law of England has an effect which the 
whole power of the federal and state govern- 
ment is incompetent to give to a conviction 
for the highest crimes known to their laws. 
9 Serg. & R. 343. This inquiry necessarily 
leads to an Investigation of the common law, 
so as to find out whether these statutes are 
in affinnanee or dei'ogatory of its principles 
which have been made the common law of 
the state, so far as adopted or applicable to 
its policy. If they are of the latter charac- 
ter, then how have they become in force in 
Pennsylvania, and what is the evidence of 
their adoption by legislation or usage? As 
these statutes impose a forfeiture of the 
whole estate conveyed, the proposition that 
they are in force here ought to be considered 
as an afEtrmative one to be made out by those 
who assent, that an act lawful by the com- 
mon law is prohibited by a statute. The pe- 
nal laws of England have been presumed not 
to be in force here. The burden of proof 
has always been held to be on those who al- 
lege a forfeiture, by an act punishable only 
by statute; and it ought to be clear and con- 
elusive, especially on subjects which afCect 
the rights to the transmission and enjoyment 
of property. If there was any one subject 
on which the founder, the legislature, and 
the people of the colony, from its first settle- 
ment, were governed by a settled, unyielding 
course of policy, it was to facilitate the trans- 
mission of estates, to secure their enjoyment, 
and disineumber them of all restraints at- 
tendant on feudal tenures, the forms of con- 
veyance, the ceremonies of investiture, and 
most emphatically to protect them from the 
operation of aU laws growing out of an es- 
tablished religion, which at all interfered 
with the rights of conscience or the perfect 



freedom of religious worship. Lyle v. Rich- 
ards, 9 Serg. & R. 326, 334, 359. 

The charter of privileges of 1701, the col- 
onial laws, both the constitutions of 1776 
and 1790, and the laws of the state, are in 
the same spirit which induced the people, in 
their first acts of assuming independence 
and establishing government by their own 
authority, to prescribe the following oath to 
the members of the convention who formed 
their first constitution: "That I will oppose 
any measure that shall or may in the least 
interfere with or obstruct the religious princi- 
ple or practice of any of the good people of 
this province, as heretofore enjoyed." Conv. 
Pa. 39. The constitution was in the spirit 
of this oath, and declared the rights of re- 
ligious societies and corporate bodies held ac- 
cording to the usage of the colony to be in- 
violable. We have, therefore, a plain rule 
of decision by the supreme law of the state, 
if the nature and extent of such usage can 
be judicially ascertained. The enjoyment of 
real estate in perpetuity by any body in- 
corporated by a written charter, or one pre- 
sumed by law from evidence of long posses- 
sion and exercise of corporate franchises, is 
mortmain per se. If on a review of the leg- 
islation and custom of the colony before, and 
of the state after the Revolution, it shall ap- 
pear, that their rights have been the subject 
of the most continued favor, and their pro- 
tection is provided. for in the most explicit 
manner, it must be deemed conclusive evi- 
dence of the general policy of the state at 
least, if it does not establish the utter incom- 
patibility of any incapacity in any body of 
men not only to take, but to enjoy, an estate 
to their own use, with the whole scope and 
tenor both of its written and common law. 

The strong constitutional position which 
has been assumed by the senior counsel of 
the respondent in this case has induced us 
to examine it with a degree of attention 
equally called for by the magnitude of the 
questions involved, and by the conclusions 
which we have felt ourselves bound to adopt; 
in some respects at variance with the views 
of the judges of the supreme court of the 
United States as to the necessity of an actual 
incoi'poration to give the capacity to take; 
and of those of this state, to enable a cor- 
poration to enjoy an estate. We think, how- 
ever, that it will be found to accord with all 
the great leading principles and i-ules which 
have been too firmly established by them- 
selves to be now shaken, and that their minds 
would have come to the same conclusion as 
ours have done if the same materials for in- 
vestigation had been presented to them. In 
reviewing the judicial history of this state, it 
is believed that there will be found no de- 
cision that an incorporation is necessary to 
give to any association of individuals the 
capacity of taking and enjoying an estate in 
perpetuity, either by -the assumed name of 
the society, or by trustees for their use. If 
such a rule exists, it is only by the common 
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law as adopted liere. Neither is there any- 
adjudged case turning on the statutes of 
mortmain, by -which any estate lias ever been 
vested in the common-wealth by a forfeiture 
incurred in consequence of an alienation to 
a corporate body -without license, charter or 
law; or anj-^ evidence that such license was 
ever granted by the proprietary or governor, 
or any public grant made with a clause of 
non obstante statute, in any patent, charter, 
or act of assembly, under the colonial or state 
government; nor does the word "mortmain" 
appear on the statute book for one hundred 
and fifty years from the date of the ehaiter 
to Penn. This imbroken silence would have 
been taken as conclusive evidence that the 
British statutes were deemed wholly inap- 
plicable to the fixed policy of the colony and 
state, its usage and fundamental laws, if the 
contraiy opinion had not been expressed by 
the judges of the supreme com-t of the state, 
and adopted by the legislature at the present 
session. Hence arises the importance, as w^ell 
as delicacy, of the questions involved in this 
cause. To consider them open after the de- 
clared opinion of both departments of the 
government, may seem to indicate a want of 
respect to their authority, but when we feel 
convinced that there is a law of higher obli- 
gation which musf guide our judgment, we 
are bound to follow it. 

The view^ which we feel constrained to take 
of the constitutions of 1701, 1776, and 1790, 
all of which remain in force so far as respects 
the rights of property, conscience, and re- 
ligious worship, is this: that all bodies united 
for religious, charitable or literary purposes, 
though without a written charter or law, are 
to be considered as corporations by prescrip- 
tion or the usage and common law of the 
state, with all the attributes and incidents 
of such corporations by the principles of the 
common law, and entitled to all rights which 
are conformable to the customs of the prov- 
ince. From this view it results that if the 
statutes of mortmain apply to bodies whose 
charters are in existence they apply equally 
to those whose charters are presumed from 
presci'iption. A brief summary of these pro- 
visions will show that they embrace all cor- 
porations of either kind. The 9 Hen. III. c. 
36, declared gifts made to any religious house 
to be void, and that the land given should 
enure to the lord of the fee. The 7 Edw. I. 
prohibited all alienations in mortmain un- 
der a like forfeiture. These statutes were 
evaded by fictitious recoveries, till the 13 
Edw. I. took away their effect. A new mode 
of evasion was then invented by conveyances 
in trust for uses in mortmain, so that the 
profits went to religious persons. The 15 
Rich. II. extended the foi-mer statutes to such 
uses, and to all guilds, fraternities, towns, 
and cities which have perpetual community, 
and all others which have offices perpetual, 
though not people of religion. Keb. St. 5, 33, 
46, 181; 1 Rufifh. St. 9, 32. 100, 401, 402. The 
23 Hen. VIII. c. 10, prohibited conveyances 



to any bodies not incorporated, for the use 
of churches, &:c., to have obits perpetual or 
the continual service of a priest forever, and 
declared them void, but there was an ex- 
press saving of the right of devising in mort- 
main by the custom of cities and towns cor- 
poiute. Keb. St. 403, 404; 2 Ruffh. St 171,- 
172. The statute of wills of 34 & 35 Hen. 
VIII, contained an express exception of de- 
vices to corporations. Keb. St. 562; Ruffh. 
St. 333, 334. 

Such is the substance of the English stat- 
utes, which have been considered as the clogs 
upon dispositions to pious and charitable uses, 
which have been removed by the 43 Eliz. 
in England. If the question of their applica- 
tion to the state of things in this colony was 
a new one, we should deem it apparent that 
they were never practically extended to it. 
"It is the true principle of colonization 
that the emigrants from the mother country 
carry with them such laws as are useful in 
their new situation, and none other." 3 Bin. 
596. That the law bf charities as it rests on 
the 43 Eliz. is not only useful, but peculiarly 
adapted to the policy of the state, is un- 
questioned. It is therefore difficult to account 
for the prevalence of the opinion that it is 
not in force, or that any statutes repugnant 
to its provisions, should have been considered 
as practically adopted. Yet such is undoubt- 
edly the apparent tendency of judicial opin- 
ion for the last twenty-five years. 

In ISOS, the judges of the supreme court 
made a report to the legislatm-e pursuant to 
a resolution calling on them to state what 
English statutes were in force, in which they 
declare "conveyances to superstitious uses ab- 
solutely void by these statutes, and convey- 
ances to corporations, unless sanctioned by 
charter or act of assembly, to be so far void 
that they have no capacity to hold the estates 
for their own benefit, but subject to the right 
of the commonwealth, who may appropriate 
them at their own pleasm'e; in other words, 
that such conveyances have no validity for 
the purpose of enabling the corporation to 
hold in mortmain." They consider them as 
standing on the same footing as conveyances 
to aliens. 3 Bin. 626; Leazure v. Hillegas, 
7 Serg. & R. 319, 322. In M'Girr v. Aaron 
they declared a devise to an officiating priest 
and his successors, not being a corporation 
sole, was against tiie policy of the law, and 
void, as tending to a perpetuity. 1 Pen, & 
"W. 51. In the case of ilethodist Church v. 
Remington, 1 Watts, 218, they say: "The stat- 
utes of mortmain, too, which deprive corpora- 
tions of the capacity to hold," &c., and con- 
sider the legislature as evincing "an evident 
jealousy of clerical monopoly," though they 
refer to no act in which it had been expressed. 
They also decided, that a conveyance for a 
religious society composed of members a ma- 
jority of whom resided out of the state was 
not good under the law of 1730; and that the 
trust not being sanctioned by any legislative 
recognition, they would not lend their aid 
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to carry it into effect. In "Witman v. Lex 
they seem to take for granted that at com- 
mon law an incorporation was necessary to 
give a capacity to take and liold in perpetuity 
(17 Serg. & R. 91), tliongli it was dispensed 
witli by the custom of the province. We 
sliould have felt hound by these opinions, if 
the court had taken a view of the constitution 
and legislation of the state on the subjects 
to which they relate, and given them a de- 
liberate construction; but as they have not 
been called upon to declare the meaning of 
any but the act of 1730, or of the provisions of 
any of the constitutions, it cannot be ex- 
pected that the law can be considered as set- 
tled until their provisions had been brought 
\mdev judicial notice. In the case of Baptist 
Association v. Hart's Ex'rs, 4 Wheat, [17 
U. S.] 28, the supreme court of the United 
States have decided that a bequest of personal 
property to the plaintiffs as trustees- was not 
valid for want of an incorporation, at the 
time of the devise; and the decision was ap- 
proved in the case of Inglis v. Trustees of 
Sailor's Snug Harbor, 3 Pet [28 U. S.] 114. 
This case was ruled according to the law of 
Virginia, in which state the 43 Eliz. had been 
repealed. We may therefore consider it as 
a case settling a question of a local rather than 
of a general nature. It has not, at any rate, 
such an application to the law of Pennsyl- 
vania as to conti'ol this case, if it should ap- 
IJear to be embraced in the provisions of any 
act of assembly or constitution of the state, or 
to rest on its known and recognized usage. 

So far as these opinions of both courts rest 
on general principles affecting this case, they 
are also open ,to all rules which have been 
* laid down in other cases by the same authori- 
ty, to which it is thought best to refer before 
entering on a review of the general com-se 
of the law of England or of this state. The 
last case which has arisen in the supreme 
court of the state is Methodist Church v. 
Remington [supra]. In giving their opin- 
ion, the chief justice uses this strong language: 
"The decision in Witman v. Lex is full to 
the point that a trust in favor of an incor- 
porated i;eligious or charitable society is an 
available one." As the statute 15 Rich. n. 
expressly applied to conveyances in ti'ust, or 
for the use of religious persons, in mortmain, 
we may consider this statute as not in force 
in this state; so that the objections growing 
out of the statutes of mortmain will be con- 
fined to those of Hen. HI. and Edw. I. In 
relation to superstitious uses, the court ob- 
serve: "The present is not a superstitious 
use, and indeed it is not easy to see how 
there can be such a thing here, at least in the 
acceptation of the word by the British com'ts, 
who seem to have extended it to all uses 
which are not subordinate to the interest and 
will of the established church;" so that an 
inquiry into this subject is not closed. In 
JI'Girr v. Aaron there were no ti'ustees, and, 
though the coiu't held the devise to an of- 
ficiating priest void because he was not a 



corporation, yet they declared it good in 
case of the congi-egation, though not incor- 
porated (1 Pen. & W. 51, 52), on the principle 
that "a gift to a charitable use shall not fail 
for want of a ti'ustee, but vest as soon as 
the charity has acquired a capacity to take." 
As the bequest in the case of the Baptist As- 
sociation failed only for the want of a trustee 
capable at the time of the devise, though 
there was an incorporation afterwards, we 
cannot consider it as authority in this state, 
where a different principle is established. The 
bequest would have been good according to 
M'Girr v- Aaron. 

In examining the decisions of the supreme 
court of the United States which precede and 
follow the Baptist Case, it appears that they 
have established a different principle as to 
devises of real estate for charitable uses, or 
for the use of religious societies which are not 
incorporated; so as to leave that case applica- 
ble only to a bequest of money or personal 
property, even in Virginia- In Terrett v. 
Taylor, 9 Cranch [13 U. S.] 43, 53, land in 
or near Alexandria was conveyed to two 
persons, the church-wardens of the parish 
for the time being, and their successor in 
office for the use and benefit of the church in 
said parish. The deed-yas held to opa*ate 
by way of estoppel to confirm to the church 
and its privies the perpetual and beneficial 
estate in the land, though it was not incorpo- 
rated, and church-wardens were not capable 
of holding an inheritance in land by succes- 
sion. [Mason v. Muncaster] 9 Wheat. [22 
U. S.] 455, 464. The court remark: "And in 
our judgment it would make no difference 
whether the Episcopal Church were a volun- 
tary society or clothed with corporate powers, 
for in equity, as to objects which the laws 
cannot but recognise as useful and meritori- 
ous, the same reason would exist for relief in 
the on^ ease as the other. Laws enacted for 
religious purposes evidently presuppose the 
existence of the Episcopal Chm-ch, with its 
general rights and authorities growing out of 
the common law." The church was capable 
of receiving endowments of land, and that 
the minister of the parish was during the in- 
cumbency seized of the freehold of its inherit- 
able property as emphatically persona eccle- 
siae, and capable as a sole corporation of 
transmitting the inheritance to his successors. 
[Terrett v. Taylor] 9 Cranch [13 U. S.] 45, 
48, 329; [Mason v. Muncaster] 9 Wheat. [22 
U. S.] 455, 464. In Town of Paulet v. Clark, 
9 Cranch [13 U, S.] 329, they say: "The 
property was in fact and in law generally 
purchased by the parishioners, or acquired by 
the benefactions of pious donors. The title 
thereto was indefeasibly vested in the church- 
es, or rather in their legal agents— [Terrett 
V. Taylor] Id. 49— or representatives entitled 
to take the donation— [Town of Paulet v. 
Clark] 9 Cranch [13 U. S.] 329." "The true 
legal notion of a parish church is a conse 
crated place, having attached to it the right 
of bm'ial, and the administration of the sacra- 
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ments. Every such church, of common right, 
ought to have manse and glebe as a suitable 
endowment; and when there is a church ac- 
tually in existence, a grant to it is in effect 
a grant to the parson and his successors, as 
an endowment to be held jure ecclesiae." 
[Town of Paulet v. Clark] 9 Granch [13 U. S.] 
329; [Mason v. Muncaster] 9 Wheat. [22 tJ. 
S.] 464. The parson has a qualified fee, but 
the land becomes the perpetual inheritance of 
the church. [Terrett v. Taylor] 9 Oranch [13 
U. S.] 47, 53; [Town of Paulet v. Clark] Id. 
329; Co. Litt. 341 a. b.; 2 Mass. 500. 

In Beatty v. Kurtz, 2 Pet. [27 U. S.] 580, 
583, 585, the court decided that the laying out 
and marking a lot in the plan of a town "for 
the Lutheran Church" was a good and valid 
disposition— though it was not then organ- 
ized, and was never incorporated as a reli- 
gious society, but was a voluntary association, 
acting in its general arrangement by commit- 
tees and trustees chosen from time to time; or 
any church actually in existence, or any 
grantee capable of taking. It was supported 
as a dedication of the lot to public and pious 
uses, and the enjoyment decreed to the com- 
mittee of the society. The court take a 
ground which applies with great force to the 
law and constitution of Pennsylvania, as will 
appear hereafter. "The bill of rights of 
Maryland gives validity to any sale, gift, 
lease or devise of any quantity of land, not 
exceeding two acres, for a church, meeting, 
or other house of worship, and for a burying 
ground, which shall be used, improved and 
enjoyed only for such purposes. To this ex- 
tent it recognizes the docti'ines of the statute 
of Elizabeth for charitable uses, imder which, 
it is well known, that such uses would be 
upheld, although there was no specific trustee 
or grantee." In the Case of the Town of 
Paulet they laid down the principle that they 
considered appropriations or dedications of 
property to particular or religious uses as an 
exception to the general rule, requiring a par- 
ticular grantee, and, like the dedication of a 
highway to the public. [Town of Paulet v. 
Clark] 9 Citinch [13 U. S.] 331; s. p. [Beatty 
V. Kurtz] 2 Pet [27 U. S.] 583. In M'ConneU 
V. Lexington, 12 Wheat. [25 U. S.] 582, they 
considered that the immemorial use of a 
spring by the people of the town, as public 
property, was evidence of its original dedica- 
tion, and decisive against a private claim to 
its exclusive use. In Cincinnati v. White, 6 
Pet. [31 U. S.] 436. 437, the principle of these 
cases was affirmed to its fullest extent, and 
the court add— what is very important in the 
consideration of this case— that "the case of 
Beatty v. Kurtz [supra] did not turn on the 
bill of rights of Maryland or the statute of 
Elizabeth, but rested on more general princi- 
ples of law." [Cincinnati v. White, supra.] 

To trace these principles to their source in 
the early statutes and common law of Eng- 
land is therefore in perfect accordance with 
the decisions of the tribunal to whose revi- 
sion our opinion is subject. It is the more 



necessary in this case, as the general com-se 
of the law of England as to the transmission 
and enjoyment of property formed the law 
of the colony at its first settlement, and con- 
tinued in force till repealed or altered by colo- 
nial authority. In ascei-taining what these 
general principles are, it is our duty to adopt 
the rules of construction which have been 
established by the supreme court in relation 
to charities under the 43 Eliz., and to apply 
them to the laws and constitution of this 
state, and the other English statutes which 
are analogous in their provisions and sub- 
ject-matter to that statute, in doing which 
we shall start upon premises which must 
lead to correct results. 

The legislation of Pennsylvania will be first 
considered according to the rules of expound- 
ing statutes laid down in Baptist Association 
V. Hart [4 Wheat. (17 U. S.) 1], and those 
which are the principles of the common law. 
It is not to be denied that if any gifts are 
enumerated in this statute which were not 
previously valid, or for which no previous 
remedy existed, the statute makes them val- 
id, and furnishes a remedy. That there 
were such gifts, and that the statute has giv- 
en them validity, has been repeatedly deter- 
mined. The books are full of cases where 
conveyances to charitable uses which were 
void by the statutes of moitmain, or were in 
other respects so defective that on general 
principles nothing passed, have been sustain- 
ed under this statute. If this statute re- 
stores to its original capacity a conveyance 
rendered void by an act of the legislature, it 
will, of course, operate with equal effect on 
any legal objection to the gift which orig-_ 
inates in any other manner, and which a 
statute can remove. The authorities to this 
point are numerous. [Baptist Ass'n v. Hart] 
4 Wheat. [17 U. S.] 31; 1 Sugd. Powers, 267; 
4 Vin. Abr. 479, 483; Gilb. Ch. 45; IP. 
Wms. 248; [Inglis v. Trustees of Sailor's Snug 
Harbor] 3 Pet. [28 U. S.] 141; 4 Ch. R. 40. 

"Statutes providing remedy for the mainte- 
nance of religion, the advancement of learn- 
ing, and the relief of the poor, shall be ex- 
tended according to equity, right apd reason 
in their favor, and never against them," or 
be so construed as to permit the mischief to 
remain and suppress the remedy. The duty 
of judges is to advance the remedy and sup- 
press the mischief— to advance the public and 
suppress the private object. 11 Coke, 70- 
73b; Hob. 97, 157; 5 Coke, 14b. Statutes 
authorizing gifts in mortmain, and all laws 
in favor of public institutions, shall be favor- 
ably and benignly construed. 11 Coke, 76a; 
Hob. 122; Co. Litt. 99a; [Town of Paulet v. 
Clark] 9 Cranch [13 TJ. S.] 331; [Inglis v. 
Sailor's Snug Harbor] 3 Pet. [28 U. S.] 140, 
480; 1 Lev. 66; Dyer, 225. So of charters of 
the king for pious and charitable works. 10 
Coke, 28a. And in all acts for the confirma- 
tion of grants by persons having power over 
the land the deed shall be established though 
it wants some circumstance necessary to 
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give it effect, according to its tenor and pur- 
port 11 Coke, 7Sa. The statutes of super- 
stition were intended, to advance and con- 
tinue good and charitable uses, and affect 
none which are not derived out of supersti- 
tious uses, or to be distributed by supersti- 
tious persons. Moore, 129, pi. 277; 4 Coke, 
105, 11, 13, 14; where the same deed con- 
tains a disposition partly superstitious, and 
pious and charitable in other parts, the lat- 
ter are good, if not dependent on and capa- 
ble of being separated from the former. 4 
Coke, 104-116, and cases cited; Anders. 95- 
100; Cro. Eiiz. 449; Wing. Max. 497; Co. 
Litt. 342a. Though hospitals are named in 
the statutes, they apply only to such as are 
religious or ecclesiastical, or the funds are to 
be devoted to purposes of superstition as 
specially defined and plainly prohibited. It 
shall not be made superstitious by construc- 
tion or intendment— it must be plain, and 
not imaginary, and no general words shall 
take away good and charitable gifts allowed 
by parliament, which are favored in the law, 
Co. Litt 342a; Hob. 120-124; Moore, 865, 
pi. 1194; 11 Coke, 70b 71a; Wing. Max. 49T. 
An affirmative statute does not take away a 
right existing by common law or custom, as 
the statute of wills, which did not affect the 
previous right to devise. Co. Litt. 111b, 
115a; 3 Coke, 35a, 

A custom saved and preserved by a stat- 
ute is good against a statute. Thus lands 
can be held in mortmain in London without 
license, because there is such a custom (Cro. 
Eliz. 455); and the customs of London are 
saved by acts of parliament and JIagna 
Charta (2 Co. Inst. 201; 4 Co. Inst 250, 253; 

5 Day, Com. Dig. 20; Cro. Eliz. 248, 455; 
W. Jones, 251, 387). A statute authorizing 
an act to be done repeals a law prohibiting 
It; otherwise it would be a dead letter, in 
opposition to an established maxim that such 
construction shall be made of all acts, "ut res 
magis valeat, quam pereat," and reverse an- 
other unquestioned one, "leges posteriores 
priores contiuria abrogant" [Greene v. Neal] 

6 Pet [31 U. S.] 299. A grant by the king 
■or an act of parliament is an authority to 
hold the thing granted, and operates as a 
license dispensing with the performance of 
any other act required by any law against 
which the king may grant a license or dis- 
pensation; though none is given in terms, 
it per se creates an incorpoi-ation, confers 
suggestion, and gi-ants a rent; so if done by 
a private person under the authority of an 
act of parliament, as the erection of an hos- 
pital. 10 Coke, 30, 25a; Plowd. 502. A 
clause of non obstante statute is not neces- 
sary to save a forfeiture by the statutes of 
mortmain. It is inferred from the act of the 
king or the legislature in order to give it 
effect 8 Coke, 5G. Its only use is to show 
the king is not deceived. 4 Coke, 36a. 
Hence it has always been held that the stat- 
utes did not apply to grants made by the 
king. 15 Vin. Abr. 479, a, 2. "He shall not 



be" intended to be misconusant, and when he 
licenses expressly to alien to an abbot, &c., 
which is in mortmain, he need not make any 
non obstante of the statute of mortmain, for 
it is apparent to be granted in mortmain, 
the license of the king or mediate lords oper- 
ates to two intents, as a dispensation from 
the statute of quia emptores, and of mort- 
main, because their deeds shall be taken 
most strongly against them, and the king 
shall not be presumed to make a void grant," 
Co, Litt, 98b, 99a; Plowd. 502; 8 Coke, 56. 
Where land is held immediately of the 
king, he may grant a license to alien in 
mortmain; if held mediately, it might be 
made by the mesne lord, or with his con- 
sent 34 Edw. I, c. 3; Keb. St. 71; Ruffh. 
St 155. Since the 7 & 8 Wm. HI., he can 
do it without their consent 2 Day's Com. 
Dig. 298. As tenures in chivalry had been 
abolished by the statute 12 Oar. H,, the for- 
feiture accruing by alienation in mortmain 
accrued only to the king, who may renounce 
by his license a right conferred on the 
crown. Co. Litt 98, 99; Vaughan, 332. The 
effect of a license in mortmain is not to 
give a capacity to a corporation to take or 
hold in mortmain. Conveyances in mort- 
main were good at common law. Co. Litt 
98, 99; Yaughan, 356. A grant in frank- 
almoigne placed the lands in the hands of 
bodies which never died. The estate became 
dead as to the king or mesne lords, of whom 
they were holden, yielding neither escheats, 
wardships, reliefs, or other benefits. Sucli 
grants were always good by deeds of pri- 
vate persons before the statutes, or by title 
of prescription, and are now good by the 
grant of the king. Litt. §§ 141, 142; Co. 
Litt. 98, 99; Co. Litt 2b; Terms of the Law, 
'294; Plowd. 293; 6 Coke, 17a. Notwith- 
standing the statutes, the estate vests by 
the conveyance. 7 Serg. & R. 320. They are 
founded on the capacity of the grantee to 
take, so that wherever they apply the con- 
veyance would enable a corporation to hold 
at common law for Its own use; for if the 
estate did not vest, it would remain in the 
hands of the grantor or his heirs, as in the 
ease of a conveyance to superstitious uses, 
which are merely void without incurring any 
forfeiture by the statutes of Hen. YIH. and 
Edw. VI. The license therefore is only an 
exemption from the penalty of the statutes. 
Co. Litt. 52b. It restores an interest 1 
Freem. 117. It is an authority coupled with 
an interest, enabling the grantees to acquire 
and enjoy an inheritance to their own use, 
without incurring the forfeiture, and by a 
renunciation of the rights given by the stat- 
utes, leaves the estate in their hands as if 
they had never been passed (2 Day's Com. 
Dig. 297, b, 3; Fitzh. Nat Brev. 222, 495, 
500; 4 Co. Inst, 135; Co. Litt, 99a; Vaughan, 
333, 356); and ojierates in favor of a society 
or body not incorporated by a charter 
O^aughan, 351, 352; 7 Coke, 35b), which is 
conclusive to show Its previous capacity to 
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take. All tliat can be required, tlien, to give 
the same capacity to hold as to take, and 
make the right to enjoy as perfect as to 
take an estate, is any act of the party to 
whom the forfeiture accrues,- which is in 
tei-ms, or by its legal operation, a renuncia- 
tion of a right conferred by law, which 
binds him and protects the estate from the 
assertion of his claim under the statutes; 
according to the established px'inciple that 
subsequent laws abrogate prior ones, incon- 
sistent with them, without any repealing 
clause, and will produce the same effect as 
a license in mortmain. It is admitted that 
the king is bound by all acts of parliament 
in which he is named, so that he can exer- 
cise no power by statute, prerogative, or 
tenure, in derogation of any right protected 
or authority conferred by the statute; but, 
generally speaking, he is not bound unless 
its provisions extend to him, subject to these 
exceptions. All statutes which provide prof- 
itable remedy for the maintenance of re- 
ligion, the advancement of good literature, 
and the relief of the poor (11 Coke, 71b; 5 
Coke, 14a, 14b), which suppress wrong and 
provide a remedy for a right (2 Co. Inst. 
142, 09, 359, 081), or tend to perform the will 
of a donor or founder (11 Coke, 72a; 5 Coke, 
14, 15; Plowd. 246; 3 Atk. 147), bind tiie 
king, though not named. His claims to 
lands by escheat, forfeiture or wardship are 
subject to all rights existing before they 
came to his hands. The law gives him a 
better remedy, but no better right, than the 
subject from whom the land came to his 
hands (2 Co. Inst. 573; 2 Ves. Sr. 296, 297; 
Hardr. 69, 469) ; and the appropriate courts 
were authorized by the statute — 33 Hen. 
VIII. c. 39; Keb. St. mry, 2 Ruffh. St. 324 
—to decide on the rights of a subject, in a 
controversy between him and the king, ac- 
cording to equity and good conscience, as 
between subject and subject (7 Coke, 19b; 
Hardr. 27, 176, 230, 502; 4 Co. Inst. 190). 

These are the principles which have given 
to the 43 Bliz. its powerful effect; though it 
contains no repealing clause, license or non 
obstante statute, yet, by universal consent, 
it has been held to repeal the statutes of 
mortmain, the exceptions of corpoi-ations in 
the statute of wills, and to restore the com- 
mon law in all cases embraced in its pro- 
visions, or which can be brought within them 
by the most liberal and benign construction. 
IP. Wms. 248; Finch, Pree. 16; Gilb. Eq. 
137; 2 Eq. Cas. Abr. 191; [Inglis v. Trustees 
of Sailor's Snug Harbor] 3 Pet. [28 U. S.] 
141, These principles are admii-ably con- 
densed by the supreme court in [Baptist As- 
sociation V. Hart] 4 Wheat. [17 U. S.] 31, 
and are those by which we must consider 
the legislation of Pennsylvania on the same 
subjects. We must hold its law to bind the 
state, and to disi>ense with the foi-feiture 
accruing to it by an alienation in mortmain, 
if a similar law in England would bind the 
king. The prerogative of a republican state 



cannot be deemed, in a court of justice, 
more sacred than the jewels of a crown; or 
the rights of its citizens, individually or col- 
lectively, to the enjoyment of property, to be 
placed on a less pennanent foundation than 
those of the subjects of a monarchy. Nor 
can corporations be subject to disabilities 
here from which they are exempted by the 
general course of the law of England, be- 
tween the spirit and policy of which, and 
that of Pennsylvania, there will be found a 
most marked difference in this respect. 

In England there has always been a jeal- 
ousy of their rights to hold propei-ty; here 
they will be found to have been favored 
and protected by express provisions in the 
constitution and laws, while there is an en- 
tire absence of any restriction on their ca- 
pacity to take or enjoy estates. There the 
effect of statutes has been to remove dis- 
abilities interposed by former statutes, which 
abrogated common law rights; here laws 
have been passed in affirmance of its prin- 
ciples, and they have been embodied in a 
supreme law. There courts have gone to the 
extent of their power, to rescue chai'ities 
from the intolerant spirit of the times; here 
their duty is to further the benevolent policy 
of the people and legislature as evidenced 
in all their acts. From the first settlement 
of the province, we find that the uniform 
tenor of its laws has been to encourage all 
alienations of property, and to confirm its 
disposition, in every mode known to the law. 
The act of 1705 confirmed all sales of land 
made under the laws of the province, and 
declared that no deed, grant or assurance 
should be held defective on account of any 
want of form, of livery of seisin, attornment, 
misnomer or misrecital, but shall be good 
and effectual. 1 Dall. Laws, 51, 53; 1 Smith 
Laws, 31. This law has always been in 
force. The act of 1711 confirmed all grants 
from the proprietor to any person or per- 
sons, bodies politic or corporate, to hold the 
same for such estates and uses as they had 
been sold or disposed of, notwithstanding 
any defects therein, and shall be expounded 
most beneficially for the grantees, according 
to the words, tenor and true meaning there- 
of. 1 Dali. Laws, Append. 39, 40. This 
law was repealed in council in 1713. but its 
principles have ever been respected. The law 
of 1705 declared that all wills whereby any 
lands were devised should be good and avail- 
able in law for gi-anting, conveying, and 
assuring the lands devised and chattels be- 
queathed. 1 Dall. Laws, 53; 1 Smith, Laws, 
33; 1 Dall. Laws, Append. 26, 36. The law 
of 1742 gives a remedy for the recovery "of 
any legacy or bequest of any sum of money" 
to any person or persons. Miller, Laws, 150; 
1 Dall. Laws, 449, 631. Neither of these 
laws contain any exception of coi-porations. 
The rights of conscience were declared in- 
violable by the charter of privileges of 1701, 
granted by William Penn to the people of 
the colony. No person who lived quietly un- 
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der tlie government and acknowledged one 
God, should be in any case molested, or prej- 
udiced in his estate, because of his conscien- 
tious pei'suasion (1 Ball, Laws, Append. 8, 
10); and liberty of conscience was secured 
by a law approved in council (1 Ball. Laws, 
43, 44). In 1712 an act was passed em- 
powering all religious societies of Protes- 
tants within the province to purchase and 
hold lands for burying groimds, houses of 
worship, schools and hospitals; and, by trus- 
tees or othei-wise, as they shall think fit 
to receive and take gi-ants and conveyances 
for the same, for any estate whatever for 
the uses aforesaid. All sales, gifts or grants 
to such societies, or any persons in trust for 
them, were ratified and confirmed according 
to their tenor and meaning, and of the par- 
ties concerned. Gifts to the poor of these 
societies, or for their use, shall be employed 
only for the charitable uses for which they 
were given, according to what may be col- 
lected to be the ti*ue meaning of the donors or 
grantors, notwithstanding any failure in 
these gifts, grants or bequests. Bradf. Laws, 
160. This law was repealed in council, twice 
enacted, and as often repealed. In 1710 the 
judges of the county court were made a 
court of equity, authorized to proceed ac- 
cording to the rules and practice of the high 
court of chancery of Great Britain, and an 
appeal was given to the supreme court, with 
power to decree as may be agreeable to 
equity and justice. Bradf. Laws, 103, 120. 
Though this law was repealed in 1713, and 
courts of chancery discontinued in 1736, the 
mles and principles of equity have always 
formed part of the common law of the state. 
The sixth article of the charter to Penn 
provided, that the laws for regulating and 
governing property within the province, as 
well as for the descent and enjoyment of 
lands and goods and chattels, should be and 
continue the same as they should be for the 
time being, by the general course of the law 
of England, till the same should be altered. 
1 Ball. Laws, Append. 3. The preamble to 
the act of 1718 recites that it is a settled 
point, that as the common law is the biith- 
right of English subjects, so it ought to be 
the rule in British colonies. But acts of par- 
liament have been adjudged not to extend to 
these plantations, unless they are particular- 
ly named in such acts (1 Ball. Laws, 129, 
133); or, as has often been declared by the 
supreme court of the state, unless they are 
convenient, adapted to the circumstances of 
the colony, or have been in force by adop- 
tion, usage or long-continued practice, in 
courts of justice, [Morris v. Vanderen] 1 
Ball. [1 tJ. S.3 67; [Respublica v. Mesca] Id. 
74; 3 Bin. 596, 597; 1 BalL Laws, 722. After 
repeated attempts to pass a law in' favor of 
rc-ligious societies which would accord with 
the spirit of the colony, one was finally ap- 
proved in council. The act of 1730-31 con- 
firmed all sales, gifts and grants of land to 
any persons in trust for the use of any prot- 
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estant religious society, for sites of churches, 
houses of religious worship, schools, alms- 
houses and burying-grounds, made before 
the law. It also contained a provision which 
made it lawful in future, for any such so- 
ciety within the province to purchase, take, 
receive by gift, grant or otherwise, for the 
above specified uses and pui-poses, and for 
any estate whatsoever, and to hold the same 
for the said uses in fee, provided, that they 
should not take land for their maintenance 
or support, or for any other uses than those 
specified. 1 Ball. Laws. 270-273. 

The constitution of 1776 declared, in tfie 
first section of the bill of rights, "That all 
men have an equal right to acquire, possess 
and protect property;" and in the eighth, 
"That every member of society hath a right 
to be protected in the enjoyment of life, lib- 
erty and property." 2. "That all men have 
a natural and unalienable right to worship 
God according to the dictates of their own 
conscience and undei*standing." 3. "Nor can 
any man, who acknowledges the being of a 
God, be justly deprived or abridged of his 
civil rights as a citizen, on account of his re- 
ligious sentiments, or peculiar mode of re- 
ligious worship, and that no authority is or 
ought to be vested in any power whatever, 
that shall in any case interfere with, or in 
any manner control the rights of conscience 
in the free exercise of religious worship." In 
the frame of government (section 45): "And 
all religious societies or bodies of men, here- 
tofore united or incorporated for the ad- 
vancement of religion or learning, or for 
other pious and charitable purposes, shall be 
encouraged and protected in the enjoyment 
of the privileges, immunities and estates 
which they were accustomed to enjoy, or 
could of right have enjoyed under the laws 
or former constitution of the state." Section 
46. "The declaration of rights is hereby de- 
clared to be a part of the constitution of this 
commonwealth, and ought never to be vio- 
lated on any pretence whatever." 1 Ball. 
Laws, Append. 55, 60; Conv. Pa. 55, 64. 

The first law passed, on the change of gov- 
ernment, declared the province laws in force 
till altered or repealed; also the common 
law, and 5uch paxts of the statute laws of 
England as had been before in force, — "And 
so much of any law or act of assembly as 
declares, orders, directs or commands any 
matter or thing repugnant to, or inconsistent 
with, the constitution, is hereby declared not 
to be revived, but shall be null and void, and 
of no force or efEect" 1 Ball. Laws, 722. 
The constitution of 1790, in article 7, § 1, pro- 
vides, "That the legislature shall, as soon as 
may be, provide by law for the establish- 
ment of schools throughout the state, in such 
manner that the poor may be taught gratis." 
Section 2. "The arts and sciences shall be 
promoted in one or more seminaries of learn- 
ing." The 44th section of the old constitu- 
tion contained similar provisions, though not 
so full. Section 3. "The rights, privileges. 



MAGILL (Case No. 8,952) 



[16 Fed. Css. page 418] 



immunities and estates of religious societies 
and. bodies corporate, shall remain as if the 
constitution of the state had not been altered 
or amended." The first three sections of the 
bill of rights are, in substance, the same as 
in the old one. The third concludes— "and 
that no preference shall ever be given by law 
to any religious establishment or modes of 
worship." Section 26. "To guard against th6 
transgression of the high powers which we 
have delegated, we declare that every thing 
in this article is excepted out of the several 
powers of government, and shall for ever re- 
main inviolate." In the first clause of the 
schedule it is ordained, "That all laws of this 
commonwealth in force at the time of mak- 
ing the said alterations and amendments in 
the said constitution, and not inconsistent 
therewith, and all rights, actions, prosecu- 
tions, claims and contracts, as well of indi- 
viduals as of bodies politic, shall continue 
as if the said alterations and amendments 
had not been made." 3 Dall. Laws, 32, 36. 
These provisions, and the law which imme- 
diately followed the adoption of the consti- 
tution, are a direct negative on the existence 
of any spirit of policy adverse to corpora- 
tions. 

In 1791, the act was passed "to confer on 
certain associations of the citizens of this 
commonwealth, the powers and immunities 
of corporations, or bodies politic in law." 
The preamble recites the reasons to be the 
saving time to the legislature in enacting 
laws to incorporate private associations, and 
the convenience of individuals desirous of in- 
corporation — and the law provides: "That 
when any number of persons, citizens of the 
state, are associated, or mean to associate for 
any literary, charitable or religious purpose, 
they are empowered to obtain a charter of 
incorporation, subject only to the following 
conditions: To state in writing the objects, 
articles and conditions of their associations, 
and if the attorney general and the supreme 
court shall certify their opinion that they are 
lawful, the governor shall order it to be en- 
rolled; and the pei-sons associated become an 
ineoi'porated body in law and in fact; to 
have continuance by their corporate name 
and title. They are authorized to execute the 
usual coi-poi-ate powers, and to make by-laws 
and ordinances, provided they are not repug- 
nant to the constitution and laws of the Unit- 
ed States, of this state, or to the insti-ument 
on which the coi*poration was established. 
The coi-porations and their successors shall 
be able and capable in law, according to the 
terms and conditions of the instrument on 
which they are established, to take and hold 
lands, money, goods and chattels given them, 
according to the articles and by-law^s, or the 
will of the donor, provided the clear income 
does not exceed five hundred pounds yearly." 
"And, whereas, bequests and legacies may be 
made to public institutions of which they 
may not derive the benefit intended, from a 
want of infoi-mation," it is directed, that 



"when a will is brought to the register's of- 
fice, to be recorded, which shall contain a 
bequest or legacy to a public incoi-porate 
body, he shall give them notice within six 
months, of the nature and amount of the 
legacy, and the name of the executor." 3 
Dall. Laws, 40, 43. The law of 1818 enacts 
that where any lands are holden in trust for 
any religious society, or for any number of 
persons for the purpose of public worship or 
schools, or to be used as a burj'ing-ground, 
or for charitable purposes; or where any es- 
tate of a personal nature, is or may be vested 
in any person or persons, to be applied by 
them to any religious, literary or charitable 
use or uses, and the tnistee or trustees neg- 
lect or abuse such trust or trusts, the su- 
preme court, or court of common pleas, on 
complaint made, may call on the trustees to 
answer; and if, on heaiing, the court is satis- 
fied that the trust has been neglected or 
abused, may and shall remove the trustees, 
and appoint others in their place, who shall 
be vested with the rights and powers of tiie 
former trustees, and give such security as is 
required. Section 2. The court shall have 
the power and jurisdiction of compelling the 
trustees to account before the court or au- 
ditors. Purd. Dig. 167; 7 Smith, Laws, 43, 
44. This law was followed by the act of 
1825, "To prevent the failure of trusts." The 
supreme court is authorized to grant relief in 
equity in all cases of trusts, so far as regards 
the appointment of tnistees, either in conse- 
quence of the death, infancy, lunacy or oth'er 
inability, or where a trustee renounces or re- 
fuses to act, or one or more dies, or becomes 
non compos, and a joint action is requisite, 
and to compel a conveyance of the legal es- 
tate, when the tnist has expired. On the ap- 
plication of any person interested in the ex- 
ecution of the trust, the court may appoint 
a ti-ustee, having regard to the objects of the 
trust as fully as a court of equity can do, 
and the rights of the former trustee shall 
vest in him; on the application of trustees, 
the coui't may remove them and appoint oth- 
ers. The act of 1828 confers the same pow- 
ers on the courts of common pleas, district 
and circuit courts. Purd. Dig. 85S-S60. 

From this summaiy of the legislation of 
Pennsylvania, it appears to have partaken 
of the spirit of its successive constitutions, 
and to have been constantly progressive, in 
the completion and perfection of the sys- 
tem of its founder, each succeedifig law 
being more liberal in its principles, and more 
expanded in its provisions. The principles of 
tlie charter of Penn continued in force and 
protected all religious societies in the en- 
joyment of their rights of worship and prop- 
erty, in their houses of devotion, after the 
repeal ot the act of 1712 by the council, and 
the passage of the act of 1730, as before. 
In 1733-34, Governor Gordon informed the 
council that a house had been erected in 
"Walnut street for the exercise of the Roman 
Catholic religion, in which mass was openly 



flG Fed. Cas. page 419J 



(Case No. 8,952) MAGILL 



<;elel)rated, contrary to the laws of England, 
particularly to the statute of 12 "Wiji. III., 
which extended to the colonies. The council 
were of a dijffierent opinion, and declared that 
the Catholics were protected by the charter 
of privileges and the law concerning liberty 
of conscience; but they referred the subject 
to the governor, that he might consult his 
superiors at home. Xo other proceedings 
liowever took place. Gord. 216. This opinion 
of the council accords with the declaration 
of William Penn to the members of the as- 
sembly, in 1701, "That he had justly given 
privileges the precedency of property as the 
bulwark to secure the other." 2 Clarkson's 
Life of Penn, 203. It was a rule of property, 
and the basis of the usage and common law 
of the state. The opinion of the council 
was the practical exposition of the charter, 
as understood and acknowledged, of which 
there cannot be a stronger case than the 
one that occurred. The 11 & 12 Wm. m. 
c. 4,^ prohibited the celebration of mass in 
iiny of the dominions of England, under a 
penalty of perpetual imprisonment. 4 Ruffh. 
St, 41. If this statute included the colonies, 
it was repealed by tlie charter; if it did not, 
there was no law professing or attempting 
to interfere with it as a fundamental law 
of the colony. 

The list of laws rejected by the king in 
■council shows the constant sti'uggle between 
tlie policy of the colony and mother country 
(Hall & Sellers' L. 21. 57, 67, 99, 125, 193, 
199, 276; :sialler's L. IG, 74, 158), which end- 
•ed only with the Revolution. The usage con- 
tinued, in despite of the efforts of the king 
and council to prevent it from having the 
sanction of the law, and the provisions of 
the constitution were as broad as the usage. 
Its phraseology is adapted to the inconven- 
iences which existed, and Its provisions af- 
ford a remedy commensurate with the mis- 
ohief arising from the want of a legal sanc- 
tion to rights indispensable to the enjoy- 
ment of practical liberty of conscience, 
as a bulwark to property. In the Case of 
Cedar Springs Congregation, the trust did 
not depend on the enabling provisions of the 
statute, but on the custom of the province, 
as stated in Witman v. Lex [supra]; Meth- 
odist Church v. Remington, 6 Bin, 59 [1 
Watts, 218]. The evidence of this custom 
appears in all the acts for granting charters, 
and in the law of 1791, in relation to the lots 
held by the Quaker societies in Front street, 
and at the comer of Fourth and Arch streets. 
3 Dall. Laws, 46, 47. The proceeding be- 
foi-e the council in 1734 is unequivocal evi- 
dence of the claim of right by the Catholic 
societies, according to the usage under the 
charter of 1701; so that we have from the 
most authentic sources full evidence of the 
existence of a custom and usage, expressly 
saved and preserved by the constitution of 
1776, which operates not only prospectively, 
but refers by express terms to the former 
constitution ojE 1701, so as to make the usage 



of the same force from that time, as it 
would have had, if the state had been then 
independent of the mother cormtry, as she 
was in 1776. Being saved by the supreme 
law, the custom had the same force as the 
law itself, and stood on the same basis as 
customs saved by Magna Charta, according 
to the rules of law before laid, down. 

The constitution of 1776, then puts the 
rights which could be enjoyed by the previous 
custom of the province, on the same footing 
as if they had been defined in detail In the 
45th section, and the present constitution 
makes them perpetual. If any additional 
sanction could be given to them by human 
authority, it will be found in the first amend- 
ment to the constitution of the United States. 
"Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exei'cise thereof." This extends to the 
judicial as well as legislative departments of 
the government, and annuls all jurisdiction 
over the subject matter, past or future. [Mar- 
bury V. Madison] '1 Cranch [5 U. S.] 174r-179; 
[Bingham v. Cabot] 3 Dall. [3 U. S.] 382. 
•If the rights of a religious or literary so- 
ciety are derived from a eonti-act or grant, no 
state law can impair their obligation, and 
the supreme court have placed them under 
the same constitutional protection as those of 
Individuals. [Terrett v. Taylor] 9 Cranch [13 
TJ. S.] 45; [Mason v. Muncaster] -9 Wheat. 
[22 U. S.] 454; [Society v. Town of New Ha- 
ven] S Wheat. [21 U. S.] 480; [Dartmouth 
College V. Woodward] 4 Wheat. [17 U. S.] 
024. To deny to bodies united without a 
charter any rights of property which could be 
enjoyed by a corporate body, would be in 
direct opposition to both the constitutions of 
the state and union, and the custom of the 
province. "Incorporations were almost un- 
known; yet to all sorts of pious and charitable 
associations, in every part of the province, 
valuable bequests were made by those who 
were ignorant of the niceties of expression 
necessary to accomplish the object at com- 
mon law. Nothing was more frequent than 
bequests to unincorporated congregations, 
without the intervention of trustees; and 
even when tha'e was a corporation, it fre- 
quently happened that the corporate designa- 
tion was mistaken, or the ti'ust vaguely de- 
fined. Notwithstanding which, the testator's 
bounty was uniformly applied to the object." 
Surely a usage of such early origin and ex- 
tensive application, may claim the sanction 
of a law, resting, as it does on the basis of all 
our laws of domestic origin, the legislation 
of common consent. 17 Serg. & R. 91, 92. 
The same principle is adopted in all govern- 
ments. A usage or custom is presumed to 
have had its origin in a law once in existence, 
and lost in the lapse of time, the evidence 
whereof being by prescription, that supplies 
the place of the written law, which is taken 
to have been as broad as the usage. The law 
presumed from a custom, has the same force 
as one appearing on the rolls of parliament— 
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the only difference is in the mode of proof; 
and the rule that a custom shall not prevail 
against an act of parliament unless it is saved 
and preserved hy a statute. 3 Dow, Pari. 
Gas. 112; Austruther 614; 1 Dow, Pari. Gas. 
322. The supreme law of England and the 
states of this Union which have no written 
constitutions of government, is proved only 
by legislative usage, whieh is the evidence 
of their constitution and supreme law. [Cal- 
der V. Bull] 3 Dall. [3 U. S.] 400; [Wilkinson 
V. Leland] 2 Pet [27 U. S.] 656, 657; [U. S. 
V. Arredondo] 6 Pet [31 U. S.] 714, 715. On 
whatever subject a known and recognized 
usage exists, it forms the law of the case, 
and controls all aflSrmative statutes, and the 
rules of the common law— as a general or 
local law, according to its nature. [U. S. v. 
Arredondo] Id. 715, and eases cited. The rea- 
son is obvious — it is founded on a law pre- 
sumed from the prescription. This pre- 
sumption is not that such a law ever, in fact, 
existed, but "it is adopted as a general prin- 
ciple, to take the place of individual or spe- 
cific belief." 12 Ves. 265, 266; 10 Johns. 
380; [Prevost v. Gratz] 6 Wheat. [19 U. S.] 
504. Though the party claiming by prescrip- 
tion produces his title, and it is worth nothing, 
the court will direct the jury to presume 
another grant subsequently. All shall be pre- 
sumed to be done, which shall make the 
ancient appropriation good, and the right shall 
be presumed from the prescription, if it could 
have had a legal beginning. 12 Coke, 5; 
Cowp. 109, 110. The same rule applies to the 
franchises of a corporation (4 Mod. 55; 1 
Saund. 345; 1 Kolle, Abr. 512), "for whatever 
may commence by grant, is good by prescrip- 
tion." Whei*e possession has been long held 
under a claim of right, to the exclusive en- 
joyment of the lands of the crown, a patent, 
charter, or grant of the king will be pre- 
sumed. 1 Dow, P. C. 322. The same rule 
is applied in this country,— 14 Mass. 534, — 
though the possession was taken and held 
under a defective title,- [Society v. Town of 
Pawlet] 4 Pet [29 U. S.] 506, 507; [Jackson 
V. Huntington] 5 Pet [30 U. S.] 439, 440. 
The principle has been applied in Pennsylvania 
to a religious society, which has been long in 
possession of a piece of ground, on which they 
had erected a church, used it for public wor- 
ship, and occupied an adjoining piece for a 
bui'ial-ground, and another piece for the free 
passage of the congregation, and the accom- 
modation of horses and carriages, according to 
what the supreme court declared the common 
usage. This possession was held to be suf- 
ficient to enable the society "to recover in 
ejectment, and suflBlcient for a presumption, 
that the commonwealth had granted the land 
to the predecessors of the plaintiffs, or made 
a promise of a grant which would establish 
a right of pre-emption." Mathex* v. Minis- 
ters of Trinity Church, 3 Serg. & B. 510, 511. 
Either presumption is sufficient for all the 
puiTposes of this ease. The only difference 
between a grant and a pre-emption is the 



payment of the purchase money, which must 
precede the foi-mal consummation by patent; 
but when paid, the right to a patent, and the 
enjoyment of the estate against the common- 
wealth is complete. We may now assume 
these principles to be settled, that usage and 
customs have the force of. laws— that those 
which are saved and presen ed by the consti- 
tution of this state are its supreme law— and 
that rights declared in the constitution, or 
which have been, or could be enjoyed accord- 
ing to customs or usage, saved and preserved, 
neither depend on legislative discretion, nor 
can be impaired, much less forfeited, by legis- 
lative power. It follows, that no charter can 
be. requisite to give a capacity already exist- 
ing by usage, or asserted in the bill of rights 
or constitution, or a dispensation from a for- 
feiture, which no law was competent to en- 
force or prescribe. Hence, the course of the 
legislature has been, in granting special acts 
of incorporation to religious, literary and char- 
itable societies, strictly in the spirit of the 
constitution, to superadd to their constitution- 
al rights, the privileges, franchises and immu- 
nities of corporations, to confer the powei*s of 
corporate bodies, "to further their objects and 
charitable designs," to put all religious soci- 
eties on the same footing, as to the encoui-ago- 
ment and protection afforded by the constitu- 
tion (Bradf. Laws, 11, 23, 52, 89; Laws 1790, 
p. 285) by imparting to them such powers as 
would enable them to manage their corporate 
concerns, and enjoy their corporate property 
by their own by-laws and officers, and to as- 
sert their rights in their corporate capacity; 
not to give the capacity to take property, nor 
to release it from the forfeitmre of mortmain. 
Charters were given to Catholic societies, "to 
enable them to manage the temporalities of 
"the church, as fully as any other religious 
society could do." Laws 1789, pp. 456, 532; 
[Terrett v. Taylor] 9 Cranch [13 U. S.] 49; 
[Town of Pawlet v. Clark] Id. 320, 327. A 
lottery was granted for the benefit of the He- 
brew congregation, in order to save their 
property from sale by execution. The pre- 
amble contained this recital — "And whereas, 
it is just and proper that all religious societies 
should be protected, so far as is consistent 
with the principles of the constitution." Laws 
1790, p. 310; 2 Dall. Laws, 817. 

In most of the laws granting charters, there 
is a recital to this effect, "that it is just and 
right, agreeably to the true spirit of the con- 
stitution, that the prayer be granted;" or, 
"that this house is disposed to exercise their 
powers for the encouragement of all pious and 
charitable uses." Bradf. Laws, 37, 223, 407; 
Laws 1789, pp. 189, 198, 225, 285. They are 
retrospective to the property held by the so- 
ciety, before the incorporation, in some cases 
by deeds in trust for their use; in others, to 
the society by their name of association only, 
of which there are more than thirty instances 
in Bradford's Laws, which fully establish 
the fact of the universal usage throughout the 
state, for all religious societies to enjoy estates 
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■without actual incorporation. Wliat express- 
es the sense of the legislature most unequiv- 
ocally is, the law of 1789, which, after re- 
citing the 45th section of the constitution, de- 
clared so much of the law of 1779, relating to 
the college and charitable school of Philadel- 
phia, as was repugnant to the charter from 
the proprietor, to he void, on the ground "that 
the charter gave them rights which were enti- 
tled to encouragement and protection in the 
free enjoyment and exercise thereof, in con- 
formity to the will of the donor, in the same 
manner as it could have of right occupied and 
enjoyed the same under the former laws and 
constitution," and that the law was "repug- 
nant to justice, a violation of the constitution, 
and dangerous in its precedent to all incor- 
porated todies, and the rights and franchises 
thereof," 2 Dall. Laws, 650, 651. "When such 
is the fact of the constitution, it certainly 
could not he the law of the state, that bodies 
united or incorporated, needed any other pro- 
tection for their rights, privileges or estates. 
They could be submitted to no other test than 
usage; and though the legislature could not 
be coerced to grant an incorporation, . they 
could not infringe any right which could be 
enjoyed under the constitution. They might 
refuse them the franchises necessary to trans- 
mit propei-ty by mere succession, and to gov- 
ern the society by corporate officers and by- 
laws; but as all the individual members were 
capable in law of acquiring it, no power could 
take it from them. » 

The inhabitants of a town may take in suc- 
cession by a grant to their singular heirs, a 
private person may build and endow a house 
for a school, an hospital, a church, or abiding 
houses for the poor, without incorporation; 
but he could not, by his own grant, give 
it corporate franchise of succession. 10 Coke, 
26, 27; 2 Co. Inst 202; [Town of Pawlet v. 
Clark] 9 Ci-anch [13 U. S.] 329. The rule of 
the common law is recognized and well il- 
lusti'ated in the preamble to the 39 Eliz. c. 
5, for the erection of hospitals, &c., by pri- 
vate persons,— the reason for which is de- 
clared to be, "understanding and finding that 
such good law has not taken such good ef- 
fect as was intended, by reason that no per- 
son can erect or incorporate any hospital," 
&c., "but her majesty, or by her highness' 
special license, by letters patent in that be- 
half to be obtained." The act then authorized 
the creation of incorporations by the deed of 
the founder em-oIled in chancery, without 
any act of the crown, with full corporate 
powers and franchises and to make any by- 
laws not repugnant to the laws of the king- 
dom. Keb. St 921; 2 Ruffh. 687, 688. This 
statute was evidently the pattern for the act 
of 1791, as appears by the title, the preamble, 
and the enacting clauses. Neither contain 
any restrictions on any unincorporated so- 
cieties or bodies; their provisions are reme- 
dial, in order to facilitate the enjoyment of 
charitable donations, and the furtherance of 
charitable objects, by corporate franchises; 



to enable an individual to do what he could 
not do without a law;— to give a private 
deed the effect of a public grant, in order to 
complete the pious and charitable work by 
the chai'ter of the donor or founder, without 
a special application to the crown or as- 
sembly. 10 Coke, 25-34; [Terrett v. Taylor] 
9 Cranch [13 U. S.] 49. Both laws are found- 
ed on an existing right to make the donation; 
and if the right of property had not been 
understood to have been fixed and settled, 
the legislature would never have interfered 
to secure its enjoyment in perpetuity by suc- 
cession, as a continuing corporate franchise 
with no other limitation to the power of mak- 
ing by-laws, than the laws of the land, the 
will of the donor or f oimder, and the articles 
of association; placing the incorporation on 
the authority of parliament, in Kngland, and 
in this state making it a contract or legisla- 
tive grant, the obligation of which cannot 
be impaired by the state. 

All the analogous legislation of England is 
bottomed on the right of private persons, 
singly or associated, to take and hold estates 
of inheritance by apt words of grant to them- 
selves and their heirs, which is a common 
law right of all subjects who are under no 
legal incapacity. In this respect the law of 
both countries is the same; the only difEer- 
ence between them consists in two particu- 
lai-s:— 1. In England, those persons who have 
devoted themselves to religion, withdrawn 
from the world, and entered into holy orders, 
are not deemed in law to have any civil ex- 
istence imtil they have acquired the capacity 
of natural persons by the removal of the dis- 
abilities arising fi'om their profession ■ and 
the restoration of their original right. In 
this state, there is no such disability. The 
bill of rights declares it to be the natural 
and inherent right of all men to acquire, pos- 
sess and enjoy property, and the constitution 
protects all members of society in their per- 
sons and estates. No common law disability, 
therefore, can obsti-uct the vesting of a con- 
stitutional right, and as no law can take it 
away, no charter is necessary to confer it, 
or to restore what has not been relinquished 
or lost 2. In England, there are statutory 
disabilities on corporations, whereby they are 
less favored than individuals or bodies not 
incorporated; but, in this state, they are sub- 
ject to no restraints, and in the constitution 
are placed on the same footing of protection 
as private persons or bodies imited without 
a charter— there is of com*se no necessity of 
any law to repeal a statutory disability, or 
of a license by any subordinate authority, to 
perfect a right conferred by a supreme law. 
If an act of parliament had contained the 
same provisions as the constitution of this 
state, and the statute of 34 & 35 Hen. 
VIII. had contained no exception for corpora- 
tions, there could have been no doubt that 
any religious society could have taken an 
estate in fee without a charter, and enjoyed 
it in mortmain without a license. There can 
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be no clearer evidence of the common law 
right, than the enactment of statutes to take 
it away, nor is any rule better* established, 
than that an exception of a particular ease 
is an admission that the case would have 
been embraced in the law or constitution, if 
no exception had been made. [Gibbons v. 
Ogden] 9 Wheat. [22 U. S.] 207; [Brown v. 
State of Maryland] 12 Wheat. [25 U. S.] 
430-438. 

The application of this rule to the jurispru- 
dence of this state will furnish a solution of 
all the difficulties which have attended the 
investigation of the law of charities, and 
lead to results which cannot be erroneous. 
The reason of the law is the law itself, and 
we have only to look to the reasons which 
call for an incoi-poration in England for the 
want of an act of parliament removing the 
disabilities of religious persons, and to bear 
in mind that the effect of the constitution 
must necessax-ily be that here ecclesiastics or 
persons in holy orders have a capacity to 
purchase, which is denied to them by the 
policy of the common law. Hence arises the 
necessity of an incoi*poration by charter or 
prescription, to give them the capacity of 
natural persons, by removing the disability 
arising from their being professed men of 
religion, as monks, friars and canons, who 
are deemed dead persons in law; but when 
one of them becomes a bishop, an abbot, &c., 
he is the head or sovereign' of the house, 
having a secular capacity to purchase and 
hold land, through whom the monks or the 
convent become as natural persons, and re- 
main so while there is a sovereign or head. 
A grant to an abbot and his monks, or to the 
abbot and convent, is good, and vests the title 
in perpetuity. If the grant is made while 
there is a vacancy in the head or sovereign- 
ty, the fee remains in abeyance, but vests 
whenever the vacancy is filled. Perk. §§ 3, 
51, 55; Litt. §§ 443, 655; Co. Litt. 263, 346b; 
[Terrett v. Taylor] 9 Cranch [13 U. S.] 47; 
[Town of Pawlet v. Clark], Id. 329; [Beatty 
V. Kurtz], 2 Pet. 27 U. S.] 580. The reason 
why a grant to monks or to a convent, who 
have never had a head or sovereign by charter 
or prescription, is bad, is "that when a man 
taketh lands or tenements by purchase he 
ought to be of ability to take the same when it 
falleth to him by purchase." Perk. § 505. 
Monks have not this capacity, becavise they are 
aU dead persons in law; but the abbot, who is 
the sovereign, &c., and this by reason of the 
sovereignty, for otherwise he should be but 
as one of the other monks of the convent. 
Co. Litt. § 655; Id. 345b, And the grant 
cannot take effect, though a corporation was 
made afterwards. 2 Coke 51b; Hob. 33; 8 
Vin. Abr. 56, H; Perk. §§ 3, 4; Co. Litt. 2a, 
3a. The reason of this rule shows that it 
is confined to grants to persons who have 
no personal capacity or civil existence. It 
cannot apply to natural persons, who have a 
common law right, guarantied in this state, 
and declared inviolable, as to whom a char- 



ter could have no effect except to confer 
some coi"porate franchise which was not of 
right by law. There is no rule of the Eng- 
lish law which requires a charter to enable 
a society or body of capable persons to take 
and hold property in fee by proper and apt 
words of inheritance. Any opinion to the 
contrary must be founded on the misappli- 
cation of the foregoing rule, as is evident 
from the cases referred to by the counsel in 
the argument of the case [Baptist Associa- 
tion V. Hart] 4 Wheat. [17 U. S.] 1; and 
in not discriminating between the right of 
holding an estate of inheritance with and 
without proper words to convey it, and be- 
tween the effects of a deed which transmits 
from ancestor to heir, or a charter which 
passes it from predecessor to successor. A 
grant to the commonalty, parishioners, in- 
habitants or good men of a place (Co. Litt. 
3a), the commoners of a waste (Shep. Touch. 
236, 237), the people of the county of 0., or 
to associates, being a settlement of Friends 
at S., does not enable them to hold an in- 
heritable estate without a charter (Perk. S 
510), if they could take any estate or privi- 
lege it would be only for the lives of the 
then existing inhabitants (2 Johns. Cas. 323; 
9 Johns. 75), as in case of a grant to a single 
person, omitting "and his heirs." They are 
capable of taking the fee by proper words of 
grant to themselves and their heirs, or to 
another in trust for their use (8 Johns. 388; 
Shep. Touch. 337), but some person or body 
politic must be named who can take by 
force of the grant, as a mayor and com- 
monalty (Perk. § 64), or the church-wardens 
of such a church (Perk. § 55), in ancient time 
(Co. Litt. 3a), and now by custom (Cro. Eliz. 
145, 179). The parishioners, inhabitants or 
good men of Dale are capable to purchase 
goods by such name. Co. Litt. 3a. The only 
reason why they cannot purchase in fee by 
that name is that they are not a permanent 
(Hob. SG), continuing body having succes- 
sion. Any estate conveyed to them in fee 
must descend to their singular heirs, unless 
they have no charter or prescription, the 
franchise of a body politic, which is the only 
thing required to enable them to hold in per- 
petuity by succession. 

These considerations lead to the object and 
effect of an incorporation in England, first, 
to give to ecclesiastical persons the same civ- 
il capacity to purchase as other natural per- 
sons have by right; and, secondly, to con- 
fer the franchise of succession. In this state, 
the first object is effected by the constitution, 
and the incorpoiution is necessary only for 
the second. The only difficulty then is to 
distinguish between the natural rights of all 
the members of the society which constitutes 
the state a body politic, and those which are 
conferred by charter or law on a body of men 
who are the members of a society united for 
particular purposes. The common law re- 
quires no charter to enable a body of men in 
any place to purchase chattels or receive do- 
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nations of money, a chattel interest, or an es- 
tate for ttie lives of the grantees, in land, by 
their name, as a body, without other words. 
If one is necessary, it can be only to give 
them some privilege, immunity or exemption 
from the rigor of the common law, so as to 
make them as a natural person capable of 
enjoying an estate in fee without words of in- 
heritance. A corporation is a permanent 
thing, tliat may have succession, an assembly 
of many into one body (Terms of Law, 123), 
an artificial body constituted of several mem- 
bers, united by its franchises and liberties, 
which form its ligaments and are its frame and 
essence (Lil. Pr. Reg. 459), which never dies, 
and exists only in its political capacity (1 
Bl. Comm. 4GS-470), which unites and knits 
them together as a natural person (Id. 272); 
or a pereon who is made by policy and fic- 
tion of law a body politic, with the capacity 
of succession in perpetuity, but which ex- 
ists in both a natural and political capacity 
(Wood. Inst 109; 1 Bl. Comm. 4C8-470). 
The corporation aggregate, which never dies, 
and can take only in one capacity, holds iu 
perpetuity' by a grant to itself without words 
of succession; but a corporation sole, existing 
in both capacities, takes only for life, unless 
the word "successors" is added, so as to de- 
note the intention to convey to him in his 
politic capacity of- succession. Co. Litt. 8, 9, 
94a, 96b, 250; Perk. § 240; Plowd. 496; 
Wood. Inst. Eng. Law, 111;- Terms of Law, 
124; Cro. Jac. 532. Succession is a corporate 
fx-anchise, by which property passes from 
predecessor to successor, as it does from an- 
cestor to heir, by inheritance. Terms of Law, 
123; 4 Coke, 65a. Succession is not a word 
of inheritance. A grant to a private person 
and his successors carries only a life estate. 
Succession must be granted by a charter from 
. the crown, or a law making the grantees a 
coiporation, so that their rights devolve on 
their successors by virtue of the franchise. 
The object and effect of the incorporation is 
to create the artificial person with the same 
capacity as the natui-al pei-son. "Whenever 
it exists as a perpetual body, in the exercise 
of this franchise, its uninterrupted enjoy- 
ment is evidence of a charter presumed to 
be lost, and it is a corporation in fact and in 
law. Perk. § 34; Co. Litt. 132b; 2 Day's 
Com. Dig. 300; 1 Saund. 345; 1 Mod. 55. 
The word "successors" is not in all cases in- 
dispensable to vest an interest by a gi-ant or 
an obligation in the successor of a sole cor- 
poration; as where a grant is made to an 
abbot and his convent, to hold in frank- 
almoigne the tenure imports succession, and 
as the celebration of divine service and free 
alms are continuing objects, the estate is in 
pex-petuity, as in case of a gift in frank-mar- 
riage. Litt. § 133; Co. Litt. 93b, 94a; s. p. 
[Inglis V. Trustees of Sailors' Snug HarborJ 
3 Pet [28 tJ. S.] 146, 147. So where, by a 
local custom, the right passes to the succes- 
sor, though not named, as the chamberlains 
of London (Terms of Law, 124; 1 LiL Pr. 
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Reg. 3S3, 384; 4 Coke, 65a; Cro. Eliz. 464, 
682; Hob. 247; 5 Day's Com. Dig. 17); so, 
of church-wardens who are a corporation by 
prescription throughout the kingdom, with 
capacity to take and hold money and chat- 
tels for the church, but not lands, yet they 
may hold lands by special custom in succes- 
sion as a corporation (March, 67, pi. 104; 
Cro. Eliz. 145, 179; Cro. Jac. 532; Cro. Car. 
455; [Ten-ett v. Taj'lor] 9 Cranch [13 U. S.l 
45, 53; [Town of Pawlet v. Clark] Id. 328; 
17 Serg. & R. 92). Neither are any particu- 
lar words necessary to create the corporation; 
a public grant of corporate piivileges is, per 
se, an incorporation to give the capacity of 
enjoyment according to the grant; as to the 
inhabitants of a town, to have guildam mer- 
catoriam, which unites them by the fran- 
chise, and makes them as a natural person 
for the purpose. 10 Coke, 30a; 1 Rolle, Abr. 
513; 1 Bl. Comm. 474. And as the only 
thing for which a chai'ter is necessary is, to 
gi-ant the franchise of succession, its actual 
enjoyment and exercise is, per se, evidence 
that it was by lawful and competent author- 
ity. 1 Bac. Abr. 500; 10 Coke, 28a; 1 Bl. 
Comm. 475-^79; 1 Lil. Pr. Reg. 459. Lon- 
don itself is only a corporation by prescrip- 
tion. 5 Day's Com, Dig. 17, H. If then 
the religious, literary and charitable socie- 
ties which have existed in this state had no 
other foundation for their rights of property, 
than the principles of the common law and 
long usage, they could not be disturbed for 
want of an actual incorporation by charter or 
law; and when we add to these rights, those 
expressly secured to them by the constitu- 
tions of the state and Union, we cannot doubt 
that they are as inviolable as. a charter could 
make them. To decide that any one was 
necessary to enable a religious society to 
enjoy the sites and buildings for woi-ship, for 
charity, for education and sepulture, and 
funds for the maintenance and support of 
poor, would be a declaration that the rights 
of conscience and worship could be made 
dependent on the discretion of the legisla- 
ture. And, if a charter could be withheld 
from any society, united for religious pur- 
poses, so as to impair their rights of proper- 
ty, then a preference could be given to modes 
of worship; there would be a virtual pro- 
hibition of the free exercise of religion, and 
the sect favored by the legislature would be, 
in substance, a religious establishment 

Connecting with the whole course of the 
legislation of Pennsylvania, the well known 
fact which appears in the record in this 
cause, that the societies of Quakers have 
never been incorporated, it is not credible, 
that their right to hold their places of wor- 
ship and charity, and to enjoy donations of 
land and money, is a mere shadow, without 
a chaiter in fact. In our opinion, they have 
had from 1701, and yet have, a charter 
more firm than any patent or law can create, 
the great charter of Penn, which was the 
basis of the usage and custom of the prov- 
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ince, and by its incorporation into the su- 
preme law of tlie state, is the rule and stand- 
ard of riglit by wMcIi our judgment must be 
guided. The law of 1777 repeals all laws 
inconsistent with its provisions, whether 
those of the mother country or the colony; 
and declares that laws not inconsistent with 
tt shall remain in force, as well as such stat- 
utes and common law in England as have 
been heretofore adopted. The laws of 1705 
in relation to deeds and wills, which have no 
exception of coi-porations, the law of 1730- 
31, which actually amortises the sites of 
houses of worship and burial grounds, then 
in possession of religious societies, devoted 
or erected for the purposes of religion or 
charity, were also a direct license to all 
Protestant rehgious societies to take arid hold 
in mortmain by future grants and gifts. 
The law of usage which, being saved by the 
constitution, became a supreme law, gave 
the same right to all societies united or in- 
corporated for these purposes, whether Prot- 
estant or not As the custom" of the province 
was in accordance with the rejected laws 
of 1710, in relation to the powers and duties 
of courts of equity, to the law of 1711, for 
the confirmation of public grants, and of 
1712, in relation to religious societies, and 
the various acts concerning liberty of con- 
science and the privileges of freemen, and 
as this custom is the law of the state, ac- 
cording to which lands have been held in 
mortmain from its first settlement, we are 
bound to give it the same effect as is given 
to the custom of London by all the rules and 
principles of law in relation to the consti'uc- 
tion of statutes. We must apply those which 
have been adopted on the 43 Eliz., as laid 
down by the supreme court, to the consti- 
tution and laws of the state, and construe 
them most favorably and benignly, for the 
promotion of all objects connected with the 
maintenance of religion, the advancement of 
learning, the relief of the poor, and public 
utility; so that the rights, privileges, im- 
munities and estates thus guarantied, shall 
be enjoyed unimpaired here, at least as far 
as they are in England, by this statute. No 
one can compare its provisions with the leg- 
islation of the state, and hesitate, for a 
moment, in saying that they fall far short 
of the protection given by om* own laws to do- 
nations for pious and charitable uses. K the 
43 Eliz. has by universal consent been consid- 
ered as pro tanto a repeal of the statutes of 
mortmain, of superstitious uses, and restraints 
on corporations by the statutes of wills, they 
cannot be in force in this state, unless we re- 
verse the whole course of the law, in the expo- 
sition of statutes, by construing them liberally 
in favour of forfeitures, and strictly against 
charities, so as to abrogate common law 
rights by equity, and defeat the remedy pro- 
vided by statutes for their protection. 

It must be remembered, that these are 
mere statutes of policy in contravention of 
the common law. The old statutes of mort- 
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main were passed to prevent the king and 
mesne lords fi-om being deprived of their 
seigniorai and feudal rights accruing by pre- 
rogative and tenure. The statutes of Hen. 
VIII. and Edw. VI. were aimed avowedly 
against the rights of the Catholic religion. 
Its suppression being their great object, do- 
nations for its support were declared "to 
be superstitious uses, mala in se, and de- 
structive to our constitution and government 
under the Protestant religion; therefore the 
law prohibits them, but it is not so with char- 
ities, which have always been favored." The 
true foundation of the statute of mortmain 
of 9 Geo. II. was, that enough of lands had 
got into the hands of corporations that were 
indissoluble; and even now charities may 
be established in the lifetime of a pei-son, 
but shall not be done in his last moments. 
3 Atk. 148, by Lord Hardwicke. The history 
of the times gives another reason for this 
statute: It was passed in the session of 
1735-86, during a period of high excitement 
against the Catholics, and when the church 
was deemed to be in such danger that a bill 
for the relief of the Quakers from severe 
disabilities was thrown out in the house of 
lords after passing the commons. 5 Hume, 
617, 618; 3 Rapin, 225, 220. It is not con- 
genial to the policy of this state to incor- 
porate such principles into its system, nor 
would it be creditable to the character of 
its legislation to expound it unfavorably to 
those rights and institutions which were "fav- 
ored, protected and spared by the laws of 
a king who spared little besides. If any 
statutes were suited to the policy of the 
state, they are the 43 Eliz. and the 7 & 8 
Wm. III. c. 37, an act for the encourage- 
ment of charitable gifts and dispositions, 
which in favor of learning, charity and other 
good and public uses, authorized the king 
to grant licenses to any person or persons, 
bodies politic or corporate, their heirs and 
successors, to purchase and alien land, in 
mortmain, in perpetuity or otherwise, with- 
out being subject to forfeiture. 3 Ruffh. 
636. It may well be presumed, that 
the emigrants from England brought with 
them these principles for adoption, and en- 
grafted them into their system of religious 
toleration and charities; but that they ever 
adopted any law which created a forfeiture 
for an alienation of property to any religious, 
literary or charitable society or corporation 
or prohibited donations for the uses of wor- 
ship, according to the ritual of the Catholic 
church, is utterly inconsistent with the estab- 
lished usage, and every law of the state or 
Qolony from the earliest to the present time. 
The law must be settled beyond all doubt 
before we can feel justified in deciding that 
the rights of religious societies and of char- 
itable and literary institutions, in Pennsyl- 
vania, are less firmly established than they 
were in the mother country. As to the stat- 
utes of superstitious uses, it suffices to say 
that where there can be no religious estab- 
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lishment, no restraint on the free exercise 
of religion, and no preference of modes of 
worship, the celehration of divine service 
according to the rites of any church or so- 
ciety worshiping the Supreme Being, cannot 
be deemed unlawful or superstitious; nor can 
an actual incorporation or express license 
be necessary to give to any society or body 
of men the capacity of enjoying any right 
in accordance with a custom or usage, in- 
corporated into the constitution, in order to 
save a forfeiture, by an alienation in mort- 
main, where none is in a like case imposed 
by the law of England. The Revolution de- 
volved on the state all the transcendent power 
of parliament, and the prerogative of the 
crown,— [Trustees of Dartmouth College v. 
Woodward] 4 Wheat [17 U. SJ 651,— and 
gave their acts the same force and effect; 
consequently, a grant, charter 05 law made 
by its authority is, by the principles of the 
common law, equally binding on the state, 
as a patent or act of parliament ' is on the 
king. The state can take no estate by for- 
feitm'e when the alienation is esj^vessly au- 
thorized by its laws, and the enjoyment of 
the estate secured to the grantee by consti- 
tutional provisions, which except the subject 
matter from all the powers of government. 

It would be a remarkable feature in the 
legislation of the state, if, while its succes- 
sive constitutions have made the rights of 
bodies united or incorporated its especial fa- 
vorites, and its laws give the right of self- 
incorporation to all religious, literary and 
charitable associations, and so far depart 
from the jealous policy of the state against 
chancery jurisdiction as to provide special 
remedies for the execution of trusts in their 
favor, both as to real and pei-sonal property, 
they should be still considered as reprobates, 
outlawed by the statutes of mortmain, and 
their estates forfeited by the very act of a 
conveyance to a corporation dk'ectly, or to 
trustees for their use. If any, the least re- 
spect is paid to the constitutions, they must 
be considered as placing corporations on the 
same footing at least, if not a better, than 
la England; yet if the judicial dicta which 
we find in the cases are the law of the state, 
the statutes of mortmain are in full force, 
while those which have softened their rigour 
have not been adopted, and the supreme law 
of the state is a very nullity, incompetent 
to protect charities, even to the extent of 
the 43 Eliz. or the 7 & 8 Wm. m. There is 
no escape from tiiis conclusion, if we talce 
these dicta as the settled law of the state. 
If the statutes of mortmain are a part of the 
jm'isprudence of the state, they have been 
so from its first settlement; and as they 
have been in no way modified or altered,they 
must be taken to have been adopted to their 
full extent, so as to cover the mischief they 
were intended to remedy, by creating the 
forfeiture, and giving the state the right 
to seize the lands aliened, or the mesne 
landlord to enter, as the land may have been 



held under the one or the other. 7 Serg. & 
R. 320. As the tenures of Pennsylvania are 
free and common socage, there were no seign- 
iorial rights accruing by tenure, which could 
be defeated by an alienation in mortmain, 
except in case of a person seised of lands, 
dying intestate, and without known kindred, 
when the land escheated to the immediate 
landlord of whom it was holden, or to the 
proprietary, if he held immediately from 
him; according to the colonial law of 170-5 
(1 Dall. Laws, Append. 45, § 12), which re- 
mained in force till 1787, when the escheat 
was declared to be to the state (2 Dall. Laws, 
553). The mesne landlord, then, was till 
that time, entitled to the benefit of the for- 
feiture, and the license of the king or pro- 
prietary was no dispensation without the 
consent of the party to whom it accrued; 
the king could renounce his own right, but 
not the right of a subject; before the stat- 
ute of Wm. m. it could be done only by the 
power of parliament. Vaughan, 333-343, 356; 
Co. LitL 99a. By the law of England, the 
license of the king and mesne lords is not 
alone sufficient; there must be a writ of 
ad quod damnum, to ascertain what damage 
it would be to any other person, to alien in 
mortmain. Fitzh. Nat. Brev. tit. "Writ of 
Ad Quod Damnum" (222), 493, etc. It fol- 
,lows, that a patent, license or charter from 
the proprietary, omder the colonial govern- 
ment, or from the president of the council, 
before 1787, would not have saved the for- 
feiture to the immediate landlord, without 
his consent, and the writ of ad quod dam- 
num; for if the statutes were in force, either 
by adoption or as "the general comrse of the 
law of England," or the common law, they 
remained in force till they were altered or 
repealed, as declared in the acts of 1718 and 
1777, as fully as if they had been re-enacted; 
and a license can have no greater effect here 
than it had in England before the statute 
of 7 & 8 Wm. m. which was passed in 1695, 
thirteen years after the charter to Penn. 
"With respect to English statutes enacted 
since the settlement of Pennsylvania, it has 
been assumed as a principle, that they do 
not extend here, unless they have been rec- 
ognised by our acts of assembly, or adopted 
by long-continued practice in courts of jus- 
tice." 3 Bin. 597. As there is not a spark of 
evidence of such recognition or adoption, we 
have no legislative or judicial authority for 
saying that it is now in force; consequently, 
no license would save the forfeiture before 
1787. 

The supreme court has declared it to be a 
point conceded, that the 43 Eliz. has not 
been extended to this country. "But we con- 
sider the principles which chancery has 
adopted in the application of its principles to 
particular cases, as obtaining here, not in- 
deed by the force of the statute, but as part 
of our common law, and where the object is 
defined, and we are not restrained by the in- 
adequacy of the instrument which we are 
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compelled to employ, nearly if not altogeth- 
er, we give relief to that extent that chan- 
ceiy does in England." 17 Serg. & R. 91. 
Assuming this position of the court to he 
correct, the inevitable conclusion is, that we 
have not adopted the great operative prin- 
ciples, by which it has been held in courts 
of law, as well as in equity, to be a repeal of 
the statutes of mortmain, de donis condition- 
alibus, and of the restriction on corpoi-ations 
by the statute of wUls. 3 Atk. 150. This 
is the effect produced, which has given to 
that statute its importance: those statutes 
interposed barriers to the vesting and enjoy- 
ment of property for pious and charitable 
uses, which the 43 Eliz. removed, so thax 
they became opened for the exercise of the 
equity powers of courts of chancery as com- 
pletely as if no previous disability by stat- 
ute had ever existed; and this is the reason 
why it has ever been considered in England 
as the Magna Oharta of charities, that, be- 
ing an enabling statute, it repealed all dis- 
abling ones. If we assume that this leading 
feature, this vital spirit of the statute, has 
not been adopted here, we should be bound 
to consider the prohibitory statutes which it 
repealed, as in force here in all their rigor; 
if we follow the report of the judges made 
in 1808, as explained and adopted by the dec- 
laration which they made in subsequent 
cases, in connection with the opinion in Wit- 
man V. Lex, above quoted, we must declare 
the law of mortmain to apply to all dona- 
tions of land to corporations, for pious and 
charitable uses, without the benefits of the 
statutes of Eliz., or "Wm. III., to mitigate 
their severity or save the forfeitm-e. Strange 
as this result may be, it is unavoidable, if 
the protection which these statutes throw 
around charities in England does not exist 
here, or has been taken away by the stat- 
ute, common law or usage of the state. They 
operate equally on all societies, whether in- 
corporated by prescription, by special act of 
assembly, or the charter of the proprietaiy; 
so that the enjoyment of their estates de- 
pends on legislative discretion, in granting a 
dispensation of the forfeiture, accruing by 
an alienation to bodies, and for purposes not 
only valid, but favored, encouraged and pro- 
tected in England, without license, under the 
43 Eliz., or by the license of the king under 
the 7 & 8 Wm. III. This latter statute was 
passed shortly after the first settlement of 
this colony; its words show the policy of 
the times to be favorable to all charitable in- 
stitutions, and connected with the political 
history of England, its passage is a striking 
illustration of the disposition of parliament 
to make them its peculiar favorites. 

One of the great principles of the Revolu- 
tion of 1688, was a denial to the king of the 
power of dispensing with, or suspending of 
laws, or the execution thereof. It was the 
first item of abdication of the crown by 
James II. as set forth by the lords and com- 
mons in convention, that he had exercised it 



without consent of parliament; and a decla- 
ration that it was illegal, was the first and 
second items of the bill of rights (3 Ruffh. 
St. 440, 441), which was made a fundamental 
law of the kingdom. There could therefore 
be no stronger indication of the spu*it of the 
times in favor of charities, than by authoriz- 
ing the king to dispense with the statute of 
mortmain in their favor, making it an excep- 
tion to a great rule and' principle of govern- 
ment; and we deem it incredible that a less 
liberal spirit could have entered into the leg- 
islation of the colony: yet, if the statutes of 
mortmain have been adopted, there can be no 
power to dispense with theu* forfeiture, but 
by the legislature. The principle of the Rev- 
olution of 1688 has been carried into all the 
American constitutions: no governor can ex- 
empt a corpoi-ation from the forfeitm-e of 
mortmain by his license or charter, with a 
clause of non obstante statuto; and no act of 
assembly before or since the Revolution has 
exempted charities from the effects of mort- 
main. There are, therefore, but two alterna- 
tives for us to adopt; the first, that the stat- 
utes of mortmain have been in force from 
the first settlement of the province, that the 
statutes which, in England, have mitigated 
their rigor, and made them in some measure 
conformable to our usage and condition, the 
laws and constitution, have not been adopt- 
ed, and that there has never been any power 
to dispense with the forfeiture, unless in the 
party to whom it accrued. Or, that they 
never were introduced by our ancestors, as 
any part of their code. In the choice of 
these alternatives, we cannot hesitate — we 
cannot look at one item of legislation upon 
the subject, whether of supreme or subordi- 
nate authority, or into the ancient customs 
and unbroken usage of the state, without at 
once perceiving the total repugnance between 
the whole policy of the state, and the exist- 
ence of British statutes, which would compel 
us to declare that every house of worship 
erected in the colony from the time of Wil- 
liam Penn, stands upon ground forfeited by 
a conveyance to a religious society or corpo- 
ration. It was due to the weight of judicial 
authority which bore on these questions, to 
examine them through the details of the law 
of England, as well as of the state, before we 
would venture to dissent from it; it was due 
especially to the high legislative authority 
which has declared what in its view was the 
policy and law of the state, as to tlie disabili- 
ties of eoi-porations. The thirty-fourth sec- 
tion of the judiciary act [1 Stat. 92] makes it 
our duty to make state laws the rule of our 
decision, unless they are repugnant to the 
constitution, laws or treaties of the United 
States. The preamble to the act of 6th 
April last, contains a plain declaration, that 
"no incorporation, though lawfully incorpo- 
rated or constituted, can, in any case, pur- 
chase lands within this state, either in its 
corporate name, or names of any person or 
persons whomsoever, for its use, directly or 
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indirectly, Tvithout incurring the forfeiture 
of said lands to this commonwealth, unless 
said purchase be sanctioned and authorized 
by an act of the legislature thereof; but ev- 
ery such corporation, its feoffee or feoffees, 
hold and retain the same, subject to be di- 
vested or dispossessed at any time by the 
commonwealth, according to due course of 
law." P. L. 467, 468. On the other hand, 
we have the supreme law of the state in two 
constitutions, declaring— one, that the decla- 
ration of rights is hereby declared to be a 
part of the constitution of the common- 
wealth, and ought never to be violated on 
any pretext whatever; the other, that every 
thing contained in the bill of rights is ex- 
cepted from the general powers of govern- 
ment, and shall forever remain inviolate: 
among these rights are enimierated those of 
"all religious societies, or bodies of men 
heretofore united or incorporated for the ad- 
vancement of religion and learning, or for 
other pious and charitable purposes, which 
shall be encouraged and protected in the en- 
joyment of the privileges, immunities and 
estates," &e., in the constitution of 1776; and 
"the rights, privileges, immunities and es- 
tates of religious societies and corporate bod- 
ies," are, by that of 1790, declared to remain 
as if the constitution had not been altered, 
and the first article of the schedule expressly 
saves the rights of incorporations. 

We have felt it our duty to consider the law 
of the state to be as thus declared and we 
have been unable to bring our minds to any 
other conclusion than that any English stat- 
ute which impairs the right of any corpora- 
tion to enjoy an estate for its own use, is en- 
tirely inconsistent with the usage and consti- 
tution of the state, and could never have been 
in force by adoption, without deranging the 
whole system of policy, built up by a uniform 
course of the common law, and legislation of 
the state for a century and a half. If, how- 
ever, we have not succeeded to that extent, 
we apprehend there can be little doubt that 
these propositions may be considered as es- 
tablished: 1. That, construing the legislation 
of the state by the rules which have been ap- 
plied to the 43 Eliz., the statutes which would 
prevent the effectuation of any objects de- 
clared lawful, and by any disposition made 
valid and confirmed by law, must be consid- 
ered as repealed so far as they embrace these 
objects and dispositions. 2. That convey- 
ances and devises of land for religious, char- 
itable, literary and public purposes, must be 
taken to be, within the meaning of the act of 
the 6th April, 1833, a purchase "sanctioned 
and authorized by an act of the legislature." 
o. The constitution is an act of the supreme 
legislature of the state, which authorizes all 
societies or bodies of men, imited or incorpo- 
rated, to hold and enjoy to themselves, and 
in their own names and right; and the acts 
of 17S0, 1818 and 1825, are legislative sanc- 
tions of their right to hold and enjoy lands, 
money and chattels for all these purposes. 



"We should have rested satisfied with results 
so satisfactory to our minds as these, if they 
had not been in some respects at variance 
with the understanding of the supreme court 
of the state, as to the law of mortmain, and 
the decision of the court in Baptist Associa- 
tion V. Hart [4 Wheat. (17 U. S.) 31]. Opposed 
to, such authority, it would have been our 
duty to have surrendered our own judgment, 
unless we had found it supported by the con- 
stitutions of the state, and the United States. 
Bound to decide on the laws of a state, as the 
couits of a state do, we must look to that 
which is supreme, as the only rule of om* de- 
cision, where its language is plain; in its ap- 
plication to this case, it cannot be mistaken, 
nor can we overlook the first amendment to 
the constitution of the United States, which, 
in our opinion, wholly prohibits the action of 
the legislative or judicial power of the Union 
on the subject matter of a religious establish- 
ment, or any restraint on the free exercise of 
religion. We know of nothing which would 
so directly tend to infringe this prohibition 
as a law to declare that no religious society 
should be capable of enjoying land for the 
purposes of sepulture, worship or charity, 
without a license from the state; if the legis- 
lature can seize it as forfeited, they may im- 
pose the most effectual restraint on religious 
worship, by taking from the society the 
groimd whereon, and the building in which 
they celebrate it; and no preference of modes 
of worship can be so repugnant to the rights 
of conscience and equality of religious right, 
as to license one society to do what they pro- 
hibit to another. With such rules for our 
guide, we could follow no other. 

The objection to the devise of the eight 
acre lot is thus narrowed to the want of 
residence of some of the members of the 
yearly meeting in the state. iThis is founded 
on the act of 1730, which is confined to re- 
ligious societies within the province. In the 
case of Methodist Church v. Kemington, 1 
Watts, 218, the supreme court say, "If the 
trust before them is to be sustained only by 
the enabling provisions of the law of 1730, 
it must fall: on the other hand, it is fair 
to say, that, though it derives no support 
from the statiite, it is not necessarily pro- 
hibited by it; for it is an undoubted rule of 
construction, that an affirmative statute such 
as this, does not take away -the common 
law, and there was cei-tainly no absolute 
prohibition of such a trust by the common 
law, or any previous statute." The objection 
is therefore not sustained by this decision, 
still less by the opinion in the case of Bap- 
tist Association v. Hart, 4 Wheat. [17 U. S.j 
27-29, where the couxt declared that a de- 
vise in Virginia to a charity in Pennsyl- 
vania would have been good if the plaintiffs 
had been capable of taking; and it is in 
direct opposition to the common law in re- 
lation to bequests of personal propei-ty for 
charitable pui^poses, to be expended in Ii-e- 
land (1 Brown, Oh. 274); Scotland (1 Brown, 
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Ch. 571; Amb. 23G; 14 Ves. 537; 16 Ves. 
337) ; or for the support of a bishop in Amer- 
ica (1 Brown, Ch. 444), all of which have 
been held to be good. 3 Pet. [28 U. S.] 500- 
502, Append. The yearly meeting of Phila- 
delphia is a Protestant religious societj^ 
which has existed from the settlement of the 
colony, with known and recognized capacity 
of taking and enjoying property, according 
to the law and usage of the province and 
state, as well as the principles of the com- 
mon law. They mast be considered as a 
body politic or corporate by prescription, 
possessing and enjoying the franchise of suc- 
cession, with the same rights of property as 
a natural person does by inheritance. We 
cannot impair the rights of the body united 
by their franchises, by inquiring into the 
separate capacity of its component members. 
They might be in part persons who could 
not hold for their sepai-ate use; but that 
would not change the character of the so- 
ciety, nor affect their constitutional rights 
as a body united for the purposes of religion 
and charity, located within the state; and, 
as such, they would come within the equity, 
ih not the words, of the law of 1730. Be 
that as it may, they cannot be excluded 
frpm the protection of the constitution and 
usage, in the absence of any law requiring 
the residence of all its members within the 
state, or any rule of the common law, which 
imposes any disability upon the citizens of 
one state holding property in any other state, 
as its own citizens may do. The objection 
to the bequests of money to the Quaker so- 
cieties in Maryland, Virginia, Ohio, and to 
the citizens of Winchester, assumes a differ- 
ent shape. Their alleged incapacity arises 
from their being copiposed wholly of the 
residents of other states, which must be 
tested by the lg.w of the domieil of the tes- 
tatrix. There is none which denies to the 
citizens of other states any rights of prop- 
erty which can be enjoyed by the citizens of 
this state under its constitution and laws, 
which declare them inherent in all persons. 
The laws for the enforcing the execution of 
tiTists extend to all "personal property vest- 
ed in any person or persons, to be applied 
by them to any religious, literaiy or charita- 
ble use or uses," and the cestui que trust, or 
other person interested in the execution of 
the trust may apply to the courts of the 
state to compel the tnistees to account, or 
to prevent the failure of the trust. 

The constitution of the United States de- 
clares, that "the citizens of each state shall 
be entitled to all the privileges and im- 
munities of citizens in the several states;" 
this instrument was adopted by the same 
power which established the constitutions of 
the several states, and is a part of the su- 
preme law of each, as fully as if it was in- 
corporated in its body. We must take it 
therefore as a grant by the people of the state 
in convention, to the citizens of all the other 
states of the Union, of the privileges and im- 



munities of the citizens of this state; no law 
of the state has given it any construction 
which in any way restricts its operation, and 
it is not the duty of any federal court to 
so expound the constitution as to weaken the 
bond existing between the states which have 
established a "general government of the 
Union," a federal government of these states, 
by restraining the grants of rights or powers 
within limits narrower than the tenor and 
purport of the words used, according to their 
common acceptation. "It cannot be presumed 
that any clause in the constitution is in- 
tended to be without effect, and therefore 
such a construction is inadmissible, unless the 
words require it." [Jlarbury v. Madison] 1 
Cranch [5 U. S.] 174-176'. This clause is 
copied from the fom'th article of the old 
confederation, and is one of the most impor- 
tant inthe whole instrument;- it becomes sense- 
less if it is not applied to the rights of proper- 
ty. The political rights of the citizens depend 
on the laws of the respective states (article 1, § 
2, cl. 1, Const. U. S.), rights accruing by eon- 
tract cannot be impaired in their obligation by 
state laws (article 1, § 10), and personal rights 
are protected by the 2d and 3d clauses of 
section 9, art. 1, of the constitution, and the 
9th amendment; leaving no subject on which 
this clause can operate except property. The 
words "privileges and immimities" relate to 
the rights of persons, place or property; a 
privilege is a peculiar right, a private law, 
conceded to particular pa-sons or places (7 
Day, Com. Dig. 113, tit. "Privilege," A), where- 
by a particular man, or a particular cor- 
poration, is exempted from the rigor of 
the common law (Cow. Inst. tit. "Privi- 
leges"), as converting aliens into denizens, 
whereby some very considerable privileges 
of natural born subjects are conferred upon 
them, or erecting corporations, whereby a 
number of private persons are united and 
knit together, and enjoy many liberties, pow- 
ers and immunities in their political capacity, 
which they were utterly incapable of in 
their natural (1 Bl. Comm. 272). Among the 
privileges of the citizens of every state, is 
that of exemption from the law of alienage, 
though not born in the state; and every 
body of private persons united or incorporated 
have the franchise and immunity of enjoy- 
ing estates in succession ui this state; these 
are exemptions from the rigor of the com- 
mon law, which the citizens of other states 
may enjoy in this, as fuUy as the citizens of 
this state can. We can therefore make no 
distinction between these bequests and those 
to societies located in the state; the disa- 
bility of alienage cannot be applied to the 
citizens, societies or corporations of other 
states, and they may enjoy property as it 
can be enjoyed of right by those which are 
within the state. 

The next questions that arise on this will, 
are the uses for which the various disposi- 
tions are made. As the supreme court have 
■ declared it a settled point, that the 43 Eliz. 



[16 Fed. Cas. page 429] 



CCase No. 8,952) MAGILL 



is not in force, we must endeavor to ascertain 
from other som'ces, what uses are pious and 
charitable, as distinguished from those which 
are deemed superstitious or otherwise invalid. 
The general course of the law of England, as 
to the transmission of property, was declared, 
in the charter to Penn, to be the rule in the 
colonies, till altered or repealed, and the com- 
mon law was recognized by the acts of 1718 
and 1777 as in force, as well as such statutes 
as had been adopted. It is also a conceded 
principle, "that the colonists take with them 
such laws of the mother counti-y as are useful 
and suited to their condition." 1 Jour. Cong. 
27. It will be necessary, therefore, to trace 
the law of charities through the English 
statutes which preceded the 43 Eliz. as well 
as the common law, so as to determine what 
was its general com'se, how far it has been 
adopted in the written law of this state, or 
•has been the basis of its usage independently 
of the enabling or enacting provisions of the 
43 Eliz. and 7 & 8 Wm. III., assuming them not 
in force as adopted statutes. The following 
statutes on the subject come strictly within 
the description of the supreme court of the 
United States, in pSaptist Association v. Hart] 
4 Wheat [17 TJ. S.] 31; they embrace eases 
within the statutes of mortmain, and gifts 
to corporations, and are analogous to the 43 
Eliz. in all their features; so that there can 
be no reason for not giving them the same 
effect and construction as have been given to 
that statute. 

The following are uses declared to be pious 
and charitable, by a series of statutes com- 
mencing in 1285, and affirmative of the com- 
mon law: The statute 13 Edw. I. c. 41, enu- 
merates the maintenance of a chantry, lights 
in a church, divine service and alms. Keb. 
St. 49; 1 RufiCh. St 106; Fitzh. Nat. Brev. 
465; 2 Co. Inst 467. The statute 17 Edw. 
II., divine service, the defence of Christians 
and the church, liberal alms-giving, relief of 
the poor, hospitalities, and all other offices and 
services before due, "by whatever name they 
are called. Keb. St 36, 37. The statute 15 
Rich. II. c 6, the poor parishioners of the 
churches, the endowment of a vicar to do di- 
vine service, inform the people and keep hos- 
pitalities. Keb. St 181; 1 RufiEh. St 402; S. 
P. 4 Hen. IV. c. 12; Keb. St 198. The stat- 
ute 2 Hen. V. c 1, the sustenance of impotent 
men and women, lazars, men out of their 
wits, and poor women with child; the nour- 
ishing, relieving and refreshing other poor peo- 
ple. Keb. St 212; 1 Ruffh. St 486. The 
statute 23 Hen. VII. c. 10, obits, masses and 
lights, to be kept not more than twenty years; 
the discharge of tolls and customs in a city 
in case of the poor, and the cleansing of the 
sti-eets. Keb. St 403, 404; 1 Ruffih. St. 171, 
172. The statute 37 Hen. VIII. c. 4, § 5, alms 
to the poor, and other good, virtuous and char- 
itable deeds. Keb. St 608. The statute 1 
Edw. VI. c. 14, erecting grammar schools to 
the education of youth in virtue and godli- 
ness; the augmentation of the universities; 



better provisions for the poor and needy; the 
support of a schoolmaster, preacher, priest, 
vicar; the maintenance of pier walls and 
banks; and the relief of poor men being stu- 
dents or otherwise. Keb. St. 636-G44; 2 
Ruffh. St 397, etc. The repairing of bridges 
and highways, and setting poor people to 
work. 2 & 3 Edw. VI. c. 5; Keb. St. 651; 2 
RufPh. St 412; 18 Eliz. c. 20; Keb. St 903, 
904; 2 Ruffh. St 623. The relief of the poor 
of evei-y parish. 5 & 6 Edw. VI. c. 2; Keb. 
St 676; 2 Ruffh. St 639. The resuscitation 
of alms, prayer and example of good life in 
the realm. Keb. St 730; 2 Ruffh. St 481. 
The relief of prisoners. 14 Eliz, c. 5; Keb, 
St 847; 2 Ruffh. St. 606. The repair of 
churches. 13 Eliz. c. 10; Keb. St 839; 2 
Ruffh. St 595. The maintenance and relief 
of the poor in houses of (correction, impotent 
and maimed soldiers (29 Eliz. c, 6, § 7; Keb. 
St 894; 2 Ruffh, St 650; 35 Eliz, c, 1; Keb. 
St 907; 2 Ruffh. St 672), and hurt and 
maimed soldiers and mariners (Keb, St, 911; 2 
Ruffh. St 676). The maintenance of houses 
of correction, abiding houses, and stocks and 
stores therefor, 35 Eliz. c. 7; Keb. St 913; 
2 Ruffh. St. 678. The founding and erecting 
hospitals and houses of correction, for the re- 
lief and sustenance of poor, maimed, needy or 
impotent people. 13 Eliz. c. 5; Keb. St 921; 
2 Ruffh. St 687; 2 Co. Inst. 120. Donations 
to hospitals, colleges and other places, found- 
ed, ordained, for the relief of poor, aged and 
impotent people, and maimed soldiers. 39 
Eliz, e. 6. Schools of learning; orphans, or 
such other good, lawful and xiharitable intents 
and purposes; reparation of high-ways and 
sea banks; the maintenance of free schools 
and poor scholars; orphans and fatherless 
children; and such like good and lawful char- 
ities. 4 Co. Inst. 166, 167. To which may be 
added the cases not enumerated or recognised 
by the words of the statutes, but which are 
withm their equity, by adjudged cases. The 
erection of chapels of ease, as members of 
parochial churches (Hob. 123, 124); or cathe- 
dral churches (Swinb. 66). Gifts for the ad- 
vancement of religion, learning, piety and 
public utility. 11 Coke, 70b, 73b; 10 Coke, 
26; 8 Coke, 130b. Poor men decayed by mis- 
fortune or the visitation of God. Moore, 129. 
Persons imprisoned for conscience sake. 
Duke, Char. Uses (by Bridgman), 131. A bell 
for a church; pulpit cushion and cloth, and 
building a session-house. Poph, 139. To 
maintain scholars who should use holy orda's, 
Toth. 61, 62. The marriage of poor maidens. 

1 Coke, 26. Making a stock for poor laborers 
in husbandry, and poor apprentices. 1 Coke, 
26a; Keb. St 1040; Ruffh. St 74; preamble 
to 7 Jac. I. e. 3. Such things as concur 
in decency and. order with the intent of 
the founder. Duke, Char. Uses (by Brig- 
man), 155, The 43 Eliz. c. 4, enumerates 
twenty-one cases as classed by Lord Coke, in 

2 Co. Inst. 711, which were all comprehended 
in preceding statutes or the cases above re- 
ferred to, either in express or general terms. 
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This review exhibits a striking coincidence 
between the general course of the laws of 
England and Pennsylvania, in the designa- 
tion by both of what are deemed and recog- 
nised to be the uses and purposes of piety 
and charity, protected and encom-aged dur- 
ing the most intolerant times. The same 
coincidence will appear in tracing to their 
origin in the British statutes, and decisions 
of their courts, the rules and principles up- 
on which donations for such uses have been 
construed and governed, as well as the reme- 
dies provided for their enforcement. The 
statute 17 Edw. II (De Terris Templai-ium), 
established and ordained as law forever, 
that lands which had been given and en- 
joyed for pious and chai'itable uses, should 
not escheat to the king or mesne lords of 
whom they were holden, on the extinction 
of the order of Templars, by whom they were 
holden for such uses. That they should be 
given to other men of holy religion, to the 
end that they may be charitably disposed of 
to godly uses. "So always that the godly 
and woilhy will of the givers be observed, 
performed and always religiously executed." 
Keb. St. 86, 87; 8 Coke, 131b; 10 Coke, 34b; 
Co. Inst 431, 432; 3 Coke, 3b; 7 Coke, 13a. 
The 37 Hen. VIII. c. 4, and 1 Edw. VI. c. 14, 
directed and empowei'ed the king to dispose 
to the good, vii-tuous and godly uses speci- 
fied in those acts, such parts of the suppress- 
ed lands, or their rents and profits, as had 
before been given to such piu'poses and mis- 
applied. Also to dispose, change and alter 
donations given for superstition, to pious and 
godly uses, or to direct it to be done by the 
commissionei-s. The commissioners were di- 
rected to inquire what property had been 
given by deed or will to poor persons in- 
tended to have continuance forever out of 
the chantry lands, and to make such assign- 
ment thereof, that the money should be paid 
to them according to the conveyance or will 
of the donor, and that all charges on those 
lands for chai-itable or pious uses, should be 
paid by the king's receiver. Sections 12, 13. 
The commissioners were directed to execute 
their commission favorably and beneficially 
towards such uses and pui-poses, and their 
acts so made were declared as valid as if 
done by an express act of parliament. Keb. 
St. 63(>-G44. The proviso in the fifth section 
of 39 Eliz. c. 5, prohibited thedivei'sionof the 
funds of any hospital to any other pm'poses 
than those appointed, and declared that such 
construction should be put upon the act as 
should be most favorable to the maintenance 
of the poor, and repressing all evasions of the 
act 2 Co. Inst. 721, 722. The commissioners 
Avere du*ected to make such orders and de- 
crees as the said good and charitable uses 
may be fully observed in most full, ample 
and liberal sort, which not being contraiy 
to the orders, decrees and statutes of the 
donors or founders, shall stand good accord- 
ing to their tenor and -purport. 39 Eliz. c. 
6; 4 Co, Inst. 167, The laws for confirming 



patents and grants from the crown, declared 
them to be good and available according to 
their tenor and effect, their words and pur- 
port, and to be expounded most beneficially 
for the patentee, without license, confirmation 
or toleration; any misnomer, misrecital or 
misdescription of the premises, or a corpora- 
tion, or any lack of attornment, livery of 
seisin, or misnaming any person or body 
politic, to the conti'ary notwithstanding. IS 
Eliz, c. 2; 43 Eliz. c. 1; Keb. St 852, 035; 
2 Ruffh. St 612, 702, 

These statutes were evidently the models 
from which the colonial acts of 1705, for 
confirming deeds, wills, and sales under acts 
of assembly, and the law of 1711, confirming 
patents, were drawn: the rejected law of 
1712, in relation to religious societies, con- 
tains a most admirable summary of the ef- 
fect of the general course of the statutes of 
England, as they had been construed by 
courts of equity; and the powei-s conferred 
on the colonial courts by the act^ of 1700 and 
1710, show the intention of the legislature, 
that they should be exercised to the same ex- 
tent and in the same manner as they were by 
the high court of chancery in England. It is. 
indeed, impossible to compare the laws of 
the two countries on the subject of chari- 
ties, without being struck with the strong 
analogy between them; the substance of 
the statute and common law of England 
was adopted in the early colonial laws, en- 
tered into the custom of the province, and 
will be found condensed in a few words 
in the 45th section of the constitution of 177C, 
with this marked difference, that what the 
43 Eliz. has done by implication and the con- 
struction given by courts, the constitution 
has done by a direct affirmative declaration 
of rights. What was left imperfect was fin- 
ished by the law of 1777, by expressly re- 
storing the common law, repealing all laws 
inconsistent with the rights declai-ed in the 
constitution, and declaring all colonial laws 
then in force and consistent with it to re- 
main in force; this was going farther than 
the words of the 43 Eliz., which contained no 
repealing clause. The law of 1791, giving 
the powers of self-incorporation to all re- 
ligious, literary and charitable societies, was 
an improvement upon the pattern of 39 Eliz. 
c. 5; and the laws for the execution of trusts 
was an adoption of the whole course of chan- 
cery, in administering ti'usts for the use of 
charities; so that we may safely conclude 
that the English system of charities, as it 
was at the settlement of the colony, has be- 
come naturalized here, not only as to the 
principles of equity applied to the 43 Eliz,, 
but the .substance and effect of the enabling 
provisions of all the statutes, including those 
of Elizabeth, by which the common law as to 
chanties was restored in England, and 
brought hei'e by the colonists unincumbered 
with restrictions. 

The course of the law of England provid- 
ing remedies for the enforcement and sup- 
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pressing the abuses of charities, are next to 
he considered. The statute 13 Edw. I. c. 41, 
gave the following remedies where the lands 
were aliened; If the king is the founder, 
he shall seize and hold the lands, and the 
purchaser shall lose his money; if a private 
person is the founder, he or his heir shall 
have his writ to recover the same land in 
■demesne; if the lands are not aliened, but 
the alms withdrawn for two years, he shaU 
have an action by writ of cessavit. Keb. St. 
49; 1 Ruffh. St. 106; Keb. St. 30, 31; 1 
Ruffh. St. 66; Co. Litt. § 136, pp. 93, 96. By 
the 2 Hen. V. c. 1, hospitals were placed un- 
der the correction and reformation of the 
ordinary, by the ecclesiastical law. Keb. 
St, 212; 1 Ruffh. St 486. When the king 
was founder, the chancellor was visitor. 
<Do. Litt. 95b, 95a. By the 37 Hen. VIII. 
all lands held by hospitals, chapels. Sec., 
which came within the purview of the 
laws for the suppressions of the church 
lands, were placed under the supervision of 
the court of augmentations, who decided ex- 
clusively all cases concerning them, as well 
as charities charged upon them, where the 
king was concerned or could be prejudiced; 
but all controversies between subjects were 
to be decided by. the courts of common law. 
Keb. St 608, 609; 2 Rufieh. St. 371. All copy- 
held lands, and all lands held by the license, 
assent grant or confirmation of the king, 
were excepted from the operation of the 
law. By the 39 Eliz. c. 4, the chancellor 
was directed to appoint comihissioners, to 
examine into the donations made for certain 
charitable uses, and correct their misemploy- 
ment Keb. St 920; 2 RufEh. St. 687. The 
59 Eliz. c. 6, directed commissioners to be 
appointed, to inquire of land and goods given 
to any charitable uses, which had been mis- 
employed, and to reform and correct their 
abuses. The party deeming himself ag- 
grieved, may complain to the chancellor, who 
shall judge thereon according to equity. 4 
<3o. Inst. 167. This act was repealed by the 
43 Eliz. c. 9, but the proceedings under it 
were confirmed (Keb. St 648), the adoption 
•of the 43 Eliz. c. 4, as a substitute for it 
having made it inoperative. These statutes 
formed the law of charities in England be- 
fore the 43 Eliz., and made a system which 
lias received but little improvement, either 
l>y that or any subsequent statutes; the 
iTiles of their construction adopted by all the 
■courts of England, have ever been of -the 
most liberal tendency, to establish charities 
and correct the abuse or diversion of the funds 
•devoted to their support. 

The course of the common law on chai-- 
itable and pious donations is in accordance 
with the spirit of the statutes before recited, 
and the rules established for their construc- 
tion. It is an admitted principle, that the 
personal property of decedents was dis- 
posable to pious uses, for the good of the 
soul of the deceased; the children and kin- 
dred had claims upon the trustees, but 



came in under the title of charity; the dis- 
tribution was made by the ordinaiy at his 
discretion, to charitable uses in particular, 
or for the good of the soul of the deceased, 
according to the circumstances of the estate. 
2 Bl. Comm. 494; 2 Forrest 190; 4 Co. Inst 
336; 7 Day's Com. Dig. 612, note 13; Moore, 
p. 822, pi. 1111; 7 Ves. 69. The executor 
held the sui-plus to account to pious uses. 
Carey, 28, 29. A feme covert executrix, may 
give the goods of the testator for the good 
of his soul. Perk. § 7, cites 13 Edw. III. 
Any person who has power and capacity 
to make a grant or devise, may do it for 
pious and charitable uses. 7 Day's Com. 
Dig. 612; Duke, Char. Uses (by Bridgman) 
132. A testator by will, directed lands 
' which were devisable by custom, to be sold 
by his executor, and the money to be dis- 
tributed for the good of his soul; the ex- 
ecutor held the land for two years without 
a sale, which the coui-t held to be a breach 
of the intention of the testator, and they con-^ 
strued the will so as to make a condition, 
as such appeared to be the intention, the heir 
entered for the breach and recovered. 38 
Ass. pi. 3;' Lib. Ass. 221; Plowd. 34o, 523. 
The king gives land to the good men of D. 
which was no corporation before, rendering 
a certain rent, and the residue to repair a 
bridge, the king released the rent, which be- 
ing the cause of their corporation, would 
seem to have determined it, yet for the pres- 
ervation of the charitable use, they should 
continue a corporation for that purpose only. 
Duke, Char. Uses (by Bridgman) 134, cites 
40 Ass. 26. A gift to a parish for a char- 
itable use by deed, is void, but a devise by 
good will is good, and the church-wardens 
and overseers shall take in succession. Id. 
Land was devised in the church of St An- 
drew in Holborn, which was not capable of 
taking and holding in mortmain, but the 
court on an ex gravi querela brought by the 
parson to execute the devise (Fitzh. Nat. 
Brev. 441, L), awarded it to him, considering 
it to be the intent of the will, that the par- 
son should have it, and not the church, and 
construed the words so as to presei've the in- 
tent; and not to desti'oy it; decided 21 Rich. 
II.; Perk. § 509; Plowd. 523; ace, 17 Serg 
& R. 92; [Ten-ett v. Taylor] 9 Cranch [13 U. 
S.] 43; [Town of Pawlet v. Clark] Id. 328; 1 
Afk. 437; [Inglis v. Trustees of Sailors' Snug 
Harbor] 3 Pet [28 U. S.] 119, 146, 147. 

A declaration by will, that a feoffee shall 
stand seized to the use of C, is a good de- 
vise of the land by intention, it being that 
C. should have the land. Dyer, 323, pi. 29; 
1 Leon. 313; 15 Eliz. A gift of chattels to 
parishioners who are no corporation is good, 
and the church-wardens shall take in suc- 
cession, for the gift is to the use of the 
church. 37 Hen. VI. p. 30; 9 Cranch [13 U. 
S.] 328; 17 Serg. & R. 92; S. P., 1 Penn. 
Rep. 49, 51. Courts will labor to support the 
act of the party, by the art or act of the 
law. Hob. 123-125'; S. P. [Inglis v. Ti'ustees 
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of Sailors' Snug Harbor] 3 Pet. [28 U. S.] | 
119. In 4 & 5 Phil. & M., a devise was made 
of lands to Trinity College and their succes- 
sors for ever, for founding grammar schools 
for poor scholars, and held good by the 
equity of 1 & 2 Phil. & M. e. 8, which sus- 
pended the statutes of mortmain for twenty 
years. Dyer, 2o5b, pi. 7; 1 Coke, 25, 26, de- 
cided in 8 & 9 Eliz. C. B. Lands devised to 
employ the profits to find a priest to cele- 
brate mass for the good of the soul of the 
testator, and other souls, as long as the 
laws of the land would suffer it; and if the 
laws prohibited it, then to the use of all the 
poorest people in six parishes, with power 
to the devisees to dispose of the profits at 
their pleasure to any of these purposes— the 
devise was held good, and not to be within 
any of the statutes. And. 43; Oro. Car. 108; 
^ Ch. Cas. 18a, decided 3 Eliz. So of a de- 
vise to sustain poor men decayed by mis- 
fortune or under the visitation of God 
(Moore, 129, pi. 277, decided 24 & 25 Eliz.); 
or to relieve such as were imprisoned for 
conscience sake (Duke, Char. Uses, by Bridg- 
man, 131, adj. 41 Eliz.) A devise to an idiot 
for a charitable use, though inoperative in 
his life time, takes effect when the land 
comes to the hands of his heir. Duke, Char. 
Uses (by Bridgman) 134. A gift to find a 
chaplain ad divina celebranda is not for a 
sxiperstitious use, and, though not within 
the 43 Eliz., is good. Carey, 39; Duke, Char. 
Uses (by Bridgman) 154, adj. 18 Jac. I. aec. 
So for finding a bell for a church, a pulpit 
cushion and cloth— for the support of the 
poor, or building a session house — ^these are 
good acts of piety, charity and justice. Poph. 
139- So where land was devised to divers per- 
sons and their heirs, in trust and confidence 
in them, out of the profits to erect a free 
school and to pay so much to the master 
yearly, and so much to the usher, and £20 per 
annum to five poor men. Martidale v. Mar- 
tin, Cro. Eliz. 288, adj. 34 & 35 Eliz. K. B. 
The same will contained another devise in 
trust— that a preacher shall be found forever 
to preach the word of God in the church of 
St. Mary, in Thetford, four times a year, at 
ten shillings a sermon. Both clauses of the 
will were adjudged good, by the barons of 
the exchequer and the judges of the K. B. 
who, after "often argument, agi-eed, that the 
23 Hen. VIII. c. 10, was to be taken to ex- 
tend only to superstitious uses, by the words 
of it, in the very body of the act, and at the 
beginning, as by the time it was made — ^for 
at this time they began to have respect to 
the ruin of the authority of the pope and the 
dissolution of the abbeys, chauntries and the 
like." Gibbons v. Maltyard, Poph, 6-8, adj. 
34 & 35 Eliz. So of a devise for a free 
school, and the support of a master thereof, 
and certain alms-men and alms-women for- 
ever; the devise was held to be valid, though 
it did not take effect, owing to the breach 
of the condition on which it was made to de- 
pend. Porter's Case, 1 Coke, 22-25, 34 & 



35 Eliz. in exchequer. In, the case of Mayor, 
etc., of Reading v. Lane, a devise was made 
to the poor people maintained in the hos- 
pital of St. Leonard's, in Reading; the ob- 
jection to the devise was, that the poor not 
being incorporated, were not capable of 
holding lands, but it was decreed, that as the 
plaintiffs were a coi-poration capable of hold- 
ing lands in mortmain and governed the hos- 
pital, the land should be assured to them for 
the use declared in the will. Toth. 7; 42 
Eliz. lib. A, fol. 706; Toth. 32; Duke, Char. 
Uses (by Bridgman) 134b, 361. 

Charities have always been favored in the 
law, by excepting them, when fastened on 
lauds, from ordinary rules; where they are 
charged with service^ for the advancement 
of religion or justice, works of devotion, 
piety or charity, although the lord purchases 
parcel, yet the entire services remain. 6 
Coke, 2a, 36 Eliz., in the court of wards. 
As, to make a bridge or beacon, repair a 
highwaj'' (6 Coke, lb, 2a), to marrj' poor 
virgins, to find a preacher in a church, or the 
ornaments of a church (6 Coke, 2a), or to 
bind a poor boy an apprentice, or to feed 
a poor man. Co. Litt. 149a. The law was 
considered so well settled that Lord Coke, 
in 34 & 35 Eliz., states, unqualifiedly, that 
any man at this day may give lands in trust 
for any charitable use, to any person or per- 
sons and their heirs. 1 Coke, 26b; Sheph. 
Abr. 1066. They are prohibited by no stat- 
ute, and none were ever intended to over- 
throw works of charity, but to prohibit 
their abuse. Co. Litt. 342a. Tlie statutes of 
superstition did not extend to corporations, 
which were not both religious and ecclesias- 
tical. 2 Coke, 48, 49. Gifts to lay hospitals 
remained valid; bishops, deans and chapters, 
parsons, vicars, abbots, churchwardens, &c., 
could hold lands notwithstanding the stat- 
utes of mortmain, as they were not dead per- 
sons in law, but had a capacity to grant or 
to hold land, to sue and be sued. 1 Bl. 
Comm. 472-475; 2 Bl. Comm. 109. Though 
they were religious persons, they were also 
secular, in which capacity, they were con- 
sidered as natural persons, or bodies pol- 
itic, and could purchase and hold lands 
(Co. Litt. 94a, b; Perk. g§ 31, 35, 55, 51), be- 
fore the statutes of mortmain, and can now 
hold them in all cases where other eoi-pora- 
tions can. The capacity existed at common 
law and was not taken away by the statutes 
of mortmain, where the uses and purposes 
were declared good by the statutes provid- 
ing a remedy, or correcting abuses, which 
in the language of the supreme court, re- 
moved all obstructions and disabilities which 
in any way prevented the donation from 
taking effect, and restored them to their 
common law capacity. [Baptist Association 
V. Hart] 4 Wheat. [17 U. S.] 31. Charities 
were thus left free for the exercise of the 
jurisdiction of the respective courts, who 
in all cases gave effect to the disposition of 
a testator, whenever his intention was ex- 
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pressed, or could be collected from the Tvill, 
notwithstanding any defect in form, or the 
Tvant of naming or designating an object to 
talje; they would give it locality, and ap- 
plication to those persons or bodies who were 
capable, if they could by any reasonable in- 
tendment be brought within the devise. As, 
in the Church of Holborn Case, they shifted 
the devise from the church to the parson, be- 
cause the church could not hold in mort- 
main, but as the endowment of a vicar or 
parson was good by 15 Rich. II., and divine 
service by 13 Edw, I. and by 17 Edw. IL 
it was awarded to him, and he held an in- 
heritance in right of the church as a capable 
person, the church in effect holding for his 
use; so, in the Beading Case, they shifted 
the devise from the poor of the hospital, to 
the corporation which governed it. 

The law looks to the substance of the gift, 
and, in favor of religion, vests it in the party 
capable of taking it, — [Town of Pawlet v. 
Clark] 9 Cranch [13 U. S.] 329,— but without 
the right to alien it. Wing. Mas. 341, pi. 
26. This consists in the enjoyment of the 
thing given according to the intent of the 
donor. Courts of common law and equity, 
were astute in devising means of giving it 
application and effect; whenever the instru- 
ment would pass the legal estate, either to 
the trustee or cestui que trust or use, they 
supported the charity; the mode of estab- 
lishment, or the distribution, was a circum- 
stance in which they would relieve, accord- 
ing to their respective powers, against any 
defects in the disposition by will or deed. 
Their action on charities was not, by any 
authority assumed from the necessity of the 
case, but the positive directions of the stat- 
utes, to execute and religiously observe the 
will of the donor, in the most ample and 
liberal sort, notwithstanding any defects or 
failures therein; the same rules were pre- 
scribed to the special tribunals and courts 
under whose governance charities were 
placed, and were applied as liberally in favor 
of a subject against the king, as between 
private persons. A donation to a charity, 
therefore, could only fail for want of a capa- 
ble object, where there was'neither a devisee 
to use, nor in trust, nor a cestui que use, 
capable of holding; they took effect when- 
ever a trust was created and vested in any 
body or person who was named, described 
or could be brought within the scope of the 
will, and was capable of holding either as 
cestui que trust or trustee. The cases in 
which these principles were established, 
were deeid'ed before the 43 Eliz., on prior 
statutes, or the rules of the common law; 
they have been approved and acted on by 
the supreme court of this state, in 17 Serg. 
& R. 91; 1 Penn. 51; and by the supreme 
court of the United States, in [Terrett v. 
Taylor] 9 Cranch [13 U. S.] 43, 53; [Town 
of Pawlet V. Clark] Id. 328; [Mason v, Mun- 
caster] 9 Wheat [22 U. S.] 455-4<|4; [Beatty 
V. Kuilz] 2 Pet. [27 U. SO 5S2; [Inglis V. 
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Trustees of Sailors' Snug Harbor] 3 Pet. 
[28 U. S.] 119; [City of Cincinnati v. White] 
6 Pet. [31 U. S.] 437; and the practical rules 
of construing the statutes of charities, as 
laid down in [Trustees of Philadelphia Bap- 
tist Ass'n V. Hart] 4 Wheat. [17 U. S.] 31, 
are those which are to be found in cases not 
affected by the 43 Eliz., as well as those 
within it. 

The remedies for evasions of the statutes 
and the abuse or misemployment 'of charita- 
ble donations, were administered with the 
same liberality by courts of law before as 
after that statute; the equitable powers 
conferred on the courts which were to de- 
cide on claims for charitable uses out of the 
king's lands or revenues,' evinces the favoi'- 
able disposition of the king and parliament 
in their favor. The benign principles of the 
common law were never displayed in bright- 
er colors than in the course of the courts in 
the expositions of the statutes of Hen. Vin. 
and Edw. VI. for the suppression of super- 
stitious uses and religious houses; if any 
want of liberality has appeared in later 
times to have entered into the jurisprudence 
of England on charities, it has risen from 
overlooking the provisions, or disregarding 
■the principles, of their ancient statutes, 
which contain all that is valuable in the 
system, or adapted to the institutions of this 
countiy. The statutes of mortmain, of su- 
perstitious uses, and the restraints on cor- 
porations, are exceptions from the general 
course of the law of England; legal ex- 
crescences which were forced into it by the 
policy of the times, during the existence of 
tenures in chivalry, the persecution of the 
Catholic church, and latterly, since the stat- 
ute 9 Geo. H., by a spirit of hostility to 
charitable donations by will, all of which 
are utterly repugnant to the spirit which 
pervades the common, the statute and the 
constitutional law of this state. There is no 
case reported as adjudged by courts of com- 
mon law against a gift to charity, where 
words of inhei'itance were used in a devise 
to private pei-sons in trust, or for a use, or 
to any body or society, which had a head 
known to the law, as being capable of hold- 
ing for any other use, by statute, charter 
or usage, local custom or prescription. Perk. 
§ 510, refers to a case decided in 26 Edw. 
m., of a devise of a remainder to the broth- 
erhood of Whiteacres in London, to find a 
chaplain to pray for the soul of the testator; 
the brotherhood was not incorporated or en- 
abled to purchase, and the remainder was 
held void. Perkins thus introduces this 
case: "But the commonalty of a company 
which is not incorporated by the king's 
charter to purchase, &c., cannot take by 
devise." He states the case and concludes: 
"And know, that the chief and supreme offi- 
cers of the fraternity, corporation or guild 
are taken in law for the best men," &e. 
These remarks lead to the ground of the 
decision. The devise was of a remaiader. 
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wliich could not vest without words of in- 
heritance to priyate persons, or to a cor- 
poration by succession; in this case there 
being neither, the devise failed on the ground 
that the commonalty or brotherhood, having 
no politic capacity by means of a head or 
chief officer, could not hold an estate by suc- 
cession, and no words of inheritance being 
used, the remainder in fee continued in the 
heii-s of the devisor, according to the rules 
before laid down from Sheph. Touch. 235- 
237, etc. There was no franchise in the com- 
monalty, from which a corporation could 
be presumed, as in the case from Duke, 
Char. Uses (by Bridgman) 134, decided in 
40 Edw. III.; the statute of Hich. II., au- 
thorizing the endowment of a vicar or priest, 
had not been passed, and by the words of 
the devise, there was no ground to infer the 
intention to be that any church or parish 
should take or hold it, by a parson, over- 
seer or church-warden; so that there was 
no circumstance on which the court could 
lay hold to take the estate from the heir at 
law and give effect to the devisees as in 
the cases refen-ed to in [Town of Pawlet 
V. "Clark] 9 Ci-anch [13 U. S.] 328, &C- A 
learned judge considers this to have been 
a case which could have been aided by 
the royal prerogative exercised by the court 
of chanceiy. [Inglis v. Trustees of Sail- 
oi-s' Snug Harbor] 3 Pet. [28 U. S.] 142. 
But it appears to have been one where the 
king had no interest or claim by statute, 
prerogative or tenure; the devise not taking 
effect, the estate remained in the heir of "the 
devisor. The charity was not extinct as in 
cases under the statute of Templars; it 
never existed, because there was no devisee 
in whom the remainder could vest; the king 
therefore could not make a new appoint- 
ment by his sign manual {7 Coke, 36a), nor 
could a court of chancery disturb the course 
of the common law, on any ground of equity; 
such a devise would not be aided in equity 
under the 43 Eliz., unless the brotherhood 
could be considered as a corporation by pre- 
scription, by some franchise or right to 
unite them. This case therefore cannot be 
considered as at all in opposition to those 
which have been referred to. 

So far as the common law could be settled 
by the repeated solemn adjudications of the 
courts of Westminster Hall, we thus find it 
established from the time of Edw. III., with- 
out any clashing decision. It only remained 
to add the sanction of parliament to these 
principles of the law of charity by a declar- 
atory act to make them irrevocable. That 
was done in the Case of the Thetford School 
Devise, which had been held valid in the two 
preceding cases, in 34 & 35 Eliz., Cro. Eliz. 
2S8, and Poph. 6-S. This devise was made 
in 9 Eliz., when the annual value of the land 
was £35 per annum; it afterwards rose to 
£100; a private bill was exhibited in parlia- 
ment (7 Jac. I.) for the erection of the school, 
&c., according to the will, on which two 



questions were moved: 1. Whether the 
preacher, school-master, usher and poor 
should have only the said certain sums ap- 
pointed to them by the founder, or that the 
revenue and profit of the land should be em- 
ployed to the increase of their stipend, i&e. 
2. If any surplusage remained, how it should 
be employed. The case was referred to the 
judges, and it was resolved, that the whole 
profits and revenue should be employed to 
the increase of the stipends, and if any sur- 
plusage remained it should be expended for 
the maintenance of a greater number of poor, 
and nothing should be directed to the use of 
the devisees, executors or heirs, or any pri- 
vate use, it appearing to be the intention of 
the testator to employ the whole in works 
of piety, charity, the maintenance and in- 
crease thereof; and the bill was passed ac- 
cordingly. This was in accordance with the 
rule established in the statute de templar- 
ium, quoted by Lord Coke at the end of the 
case; so always that thegodlyand worthy will 
of the donors, &e. (8 Coke, 130b, I31b), which 
was not a new rule introduced into the law 
by the act passed for the Thetford school, 
but as declared by all the judges in the ease 
of Sutton's Hospital, in 10 Jac. I., was de- 
claratory and explanatory of the common 
law. 10 Coke, 30b, 34a. The right to take 
and hold the land devised for charitable uses 
with their increased revenues and profits be- 
ing thus definitely settled by both the legis- 
lative and judicial power of the kingdom, it 
has never been questioned since the Case of 
the Thetford School, on which the statute 43 
Eliz. had no bearing, and is not even referred 
to in the report of the proceedings in parlia- 
ment, or the opinions of the judges, on the 
law of the case, as previously settled in Cro. 
Eliz. 288; Poph. 6-8. 

The spirit of equity which pervaded the 
law of charities having been extended so as 
to bring within its protection not only the 
specific bequests of a testator, but the entire 
fund on which they were charged, it was not 
necessary for courts of equity to usurp any 
of the powers of a court of law, in order to 
effectuate a charitable donation, or to estab- 
lish any rules or principles different from 
those on which the common law courts had 
acted with the sanction of parliament. Chan- 
ceiy had its appropriate jurisdiction over 
cases of fraud, accident and breach of trust, 
arising out of dispositions of property to pur- 
poses unconnected with charity; if the pax-ty 
had a right known to the law, but had no 
legal remedy, he could resort to the extraoi-- 
dinary powers of the court of chancery for 
relief, according to its usage and settled prin- 
ciples, which applied to charities as well as 
other subject matters of its cognizance. To 
have refused the same relief in the one case 
as the other, would have placed charities un- 
der the ban of the law of equity, though they 
were the favorites of the statute and com- 
mon lawc if there was anything in the na- 
ture of charities, which would call for or 
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justify the withliolding equitable relief for 
matters not cognizable at law, without spe- 
cial authority by statute, it would have ap- 
peared in the course of the law for more than 
three hundred years before the 43 Bliz. Its 
history exhibits no feature of the kind; on 
the contrary, it exhibits the most convincing 
-evidence, that it was peculiarly the duty of 
<;oiu:ts of equity to obey the injunctions of 
the statutes, to execute the intention of the 
donors and founders of charities, and not to 
suffer their donations to fail of effect or to be 
abused when their intention could be ascer- 
tained. The proceedings of courts of equity 
are very imperfectly reported prior to the 
Restoration; some few cases are interspei"sed 
among the common law reports, but they 
^re mostly referred to in the short notes of 
Carey and Tothill, which do not give the 
reasons of the court for their decisions; we 
are therefore left to infer the principles 
which governed them from their acts, thus 
briefly noted, and the elementary writers in 
or near the lime, who have given the results 
in general terms. Enough, however, can be 
•collected to show, satisfactorily, that the gen- 
eral course of equity before the 43 Bliz., in 
all cases of charities, was according to rules 
and principles as well settled and defined as 
on any other subjects, and was the basis on 
which the law now stands on the construc- 
tion of that statute. 

The jurisdiction of chancery over trusts 
was never questioned by the most strenuous 
advocates of the common law. 2 Bacon, Abr. 
22; Harg. Law Tracts, 431; Treat. Eq. 523; 
2 Day's Com. Dig. 764. It was coeval with 
their existence, and its exercise was in- 
dispensable in cases where the feoffor, hav- 
ing parted with his whole estate, had no 
•control over it at law; but being made in 
trust and on confidence, the powers of a 
"•court of equity were necessary to deal with 
the corrupt conscience of the feoffee who 
refused to execute the trust The eases of 
its exercise from the time of Hen. VI. are 
numerous. 4 Co. Inst. S4; Gilb. Ch. 19, 259; 
Bohun, C. O. 6; 1 Hu, Ab. 400; Lil. Pr. 
Reg. 57, 58; 1 Rolle, Abr. 374; Mitf. PI. 120, 
121. The equity and use of the land being 
to go according to conscience, the subpoena 
for relief herein in this court is given ac- 
cordingly. Sheph. Abr. 201, pi. 13, 199. Chan- 
cery would not only compel the performance 
■of the trusts specified, but compel the feoffee 
to do any other acts for the benefit of the 
feoffor or cestui que use in a deed or obliga- 
tion. Brown, Conscience, 5, 9, 27, fol. 162-3. 
Carey, 13, 20, cites cases from the time of 
Hen. VI. and Edw. IV. It also remedied 
grievances arising from acts done which 
were prohibited by statute, but for which 
there was no remedy by the common law, as 
waste in certain cases. Car. 26; iloore, 
p. 554, pi. 74S; Fonbl. Eq. 32. 

All cases of covin and fraud were cogni- 
zable in equity, from the earliest times. Toth. 
■62; Car. 20, 25, 26; 4 Vin. Abr. 487; Brown, 



Conscience, S; Moore, 620, pi. 846. The per- 
formance of verbal promises in temporal 
matters. Bi'bwn, Conscience, 14, fol. 163; 
Fonbl. Eq. 45. The specific performance of 
contracts made by . competent parties, on 
good consideration, were also decreed against 
the party, his heir, and those claiming un- 
der him with notice. Toth. 3, 4, 62, 69, 70, 
92, 123, 106; Cro. Car. 110; Ponbl. Eq. 5; 
2 Day's Com. Dig. 772. '"Equity will aid the 
perfecting of things well meant and on good 
consideration," and "will reform in conscience 
that which is badly done," by supplying de- 
fects. Car. 23, cites 9 Hen. VEIL; Max. Eq. 
57; 10 Hen. VH. 201, pi. 13. It will prevent 
a contract from failing for want of a cir- 
cumstance or ceremony (Carey 24, 25), as liv- 
ery of seisin, attornment, surrender of .a 
copyhold, enrolment of a deed, a misrecital 
(Toth. 62; 12 Eliz. 79; 38 Bliz.), or a mis- 
nomer of a corporation (Toth. 131, 32 Bliz.; 
Car. 24, 44; Bohun, C. C. 7; Max. Eq. 57; 
Toth. 27, 33 Eliz.; Sheph. Abr. 194, 195; 
Hob. 124; Cro. Eliz. 106). Though an es- 
tate cannot be created by covenant by law, 
it shall be made good in chancery. Toth. 
84, 40 Eliz. So of a lease made to commence 
during the existence of a former one which 
would make it void at law. Toth. 127, 25 
Eliz.; S. P., 128, 40 Eliz. So where an ex- 
ception was intended to be made, but it 
was omitted by mistake, chancery supplied 
•it. Toth. 131, 37 Eliz. So where a devise 
was void at law, by misrecital of a grant 
and by reason of an attornment (Toth. 79, 
38 Bliz.), or a copyhold surrendered at a 
court held out of the manor where the land 
lay (25 Eliz., Toth. 45), or a conveyance 
sought to be avoided for want of livery 
(Toth. •42, 41 Eliz.), chancery will relieve, 
though the defect would be fatal at law. 
Where courts of equity act upon instruments 
to take effect in the lifetime of the party 
who makes an agreement for a valuable con- 
sideration, they will make it as effectual for 
the purposes intended as the party had pow- 
er to do. Sugd. Pow, 361. And in dispositions 
by will, they will help against all defects 
which the testator had "power to remedy. 
1 Mad. Ch. 47, 49. The principle on which 
they act is, that where the parties inter- 
ested intended to contract a perfect obliga- 
tion, though by mistake or accident, they 
omit the set forms of words, so that there 
is no legal remedy, yet they are bound in 
natural justice to stand to their agreement, 
and "where there is substance, the law will 
apply the words to the intent, though they 
sound differently" (Tr. 14; 1 Fonbl. Eq. 147; 
Plowd. 140, 141), the imperfect execution of 
the contract not affecting the equity laised 
by the agreement (1 Ponbl. Eq. 37, 40, 41). Eq- 
uity, therefore, will supply any defects of 
circumstances in conveyances (1 Fonbl. Eq. 
38), where there is an intent to make a bet- 
ter assurance (Carey, 44). 

It has never been pretended that the course 
of equity on these subjects was regulated or 
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in any way affected by the 43 Eliz.; it was 
founded on principles which were the origin 
and foundation of its jurisdiction, and became 
gradually developed according to the exigency 
of the times. There . is no reason which 
would prevent their application to charities 
in all eases between subjects, before the 43 
Eliz. in the same manner as after; nor is 
there to be found in any decision or authority, 
other than the late dicta denying it: so far as 
apy traces of its jurisdiction over charities 
are to be found in the books, it seems to have 
been under the three heads of fraud, trust 
and accident, and exercised without any doubt 
of the power in all eases where either cir- 
cumstance existed. In Toth. 58, a ease is 
reported as 'having been decided in 3G & 37 
Hen. YIII. in which the court of chancery de- 
creed lands to the mayor and burgesses of 
Gloucester, to whom they had been devised 
for the use of a school and other purposes. 
When a donor appointed lands or goods to be 
sold to maintain a charitable use, and did not 
appoint by whom the sale should be made, 
it was decreed to be made by persons named 
by the commissioners, and the money employ- 
ed to maintain a chai-itable use according to 
the donor's intent. Toth. 30; Duke, Char. 
Uses (by Bridgman) 360, 41 Eliz. In Francis 
iloore's reading on the 43 Eliz., various cases 
are referred to which show clearlj^ that chari- 
ties stood' upon the same footing in equity be- 
fore the statute as they have done since. If 
a man devise that the executors of his wife 
.«;hall pay money to be lent to young trades- 
men, it is void, because he cannot charge the 
executors of his wife; but assets belonging to 
the husband were decreed to be liable to the 
charitable use. Duke, Char. Uses (by Bridg- 
man) 136, 40 Eliz. Land sold in confidence to 
perform a charitable use, which the bargainer 
declared by his will, the bargain was never 
enrolled, yet the lord chancellor decreed the 
heirs should sell the land, to be disposed 
according to the use. This decree was made 
24 Eliz., before the statute of charitable uses, 
and "was made upon ordinary judicial equity 
in chancery, and therefore it seems the com- 
missioners upon this statute may decree as 
much in the like case." If a reversion be 
granted to a charitable use, the particular 
tenant shall be bound to attorn by the decree 
of the commissioners, and it was said there 
are precedents in chancery where the lord 
chancellor had decreed and compelled the 
tenant to attorn. Sir Thomas Bromly de- 
creed and compelled the terre tenant to give 
seisin of a rent seek to the intent the party 
may bring an assize. Duke, Char. Uses (by 
Bridgman) 163. 

Prom these cases, and the remarks of Sir 
Francis Moore, it seems that the course of the 
commissioners and the chancellor, under the 
statute, was taken from the previous rules of 
judicial equity, which were settled long be- 
fore its adoption. It was penned by him by 
order of the house of commons (Duke, Char. 
Uses, by Bridgman, 122), which gives great 



weight to any opinion expressed by him, and 
to cases which he adopts as law. He says, 
no use shall be taken by equity to be a 
charitable use, within the meaning of the 
statute, if it be not within the meaning and 
words of the statute; but the words may be 
construed by equity, as the repairs of chiu'ch- 
es extend to all convenient ornaments, and 
convenients for the administration of divine 
service. A gift of lands "to maintain a chap- 
lain or minister to celebrate divine service, is 
neither within the letter nor meaning of this 
statute, for it was of purpose omitted in 
the penning of the act, lest the gifts intended 
to be employed upon purposes grounded upon 
charity might, in change of times, contraiy to 
the minds of givers, be confiscated into the 
Idng's treasury; for religion being variable, ac- 
cording to the pleasure of succeeding princes, 
that which at one time is held for orthodox, 
may, at another, be accounted superstitious, 
and then such lands are confiscated, as ap- 
pears by the statute of charities" (1 Edw. YI. 
c. 14). The effect of this omission is not to 
make the devise void, but to except sucli 
cases from the jurisdiction conferred on the 
commissioners by the statute. It is the same 
as a proviso which declares that nothing in 
the act shall be construed to extend to colleges, 
&e., which is only to exempt them from being 
reformed by commission. Hob. 136. So a 
gift for the maintenance of a chaplain or 
priest for divine service will be a charitable 
use, and in the direction of chancery, though 
not within the pow«r of the /commissioners. 
7 Day's Com. Dig. N. 10, p. 609, and cases 
cited. As the statute gives to the chancellor 
no judicial power, except by appeal from the 
decree of the commissioners, it follows, that 
wherever he exercises any jurisdiction over 
cases not within the statute, or excepted from 
the power of the commissioners, it is inde- 
pendent of the statute; yet the uniform coursd 
of equitj' in such cases has been to give re- 
lief by the same rules and principles as if 
the case had been included in its enumeration. 
The lord keeper and the judge decreed tliat 
money given to maintain a preaching minis- 
ter was a charitable use, notwithstanding it 
is not warranted by the statute, and that the 
same shall be paid by the executor to such 
maintenance. Pember v. Inhabitants of King- 
ston, Toth. 34; 15 Car. L; Duke, Char. Uses 
(by Bridgman), 381; Pensterd v. Pavier, 
Toth. 34. "Where an endowment was made 
for a vicar, but was void at law, by reason 
of some defects arising from the ignorance of 
the donor, it was decreed good in chancery. 
''For in eases of charitable uses, the charity 
is not to be set aside for want of every cir- 
cumstance appointed by the donor, — if it 
should, a gi'eat many charities would fail." 
Joyce V. Osborne, Nel. Ch. 40, 41; 15 Car. I. 
So, where by will a certain sum was charged 
upon land for a weekly sermon and lecture, 
it was objected, that the devise was void, "be- 
cause the case was not in the statute," be- 
cause "no person was named,"— "part of the 
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land was lield per autre vie, and not devis- 
able,"— and, "as the sermons bad been discon- 
tinued, therefore the annuity ought to cease;" 
but the chancellor held them to be good. 2 
Ch. Cas. IS, 19; S. P. 32. This principle has 
been followed up by various cases, in which 
devises to chaplains, ministers, preachers, vic- 
ars, &c., have been held good (1 VIn. Abr. 
249; 2 Vern. 105; 3 P. Wms. 344; Swinb. 71) 
and chancery has decreed the execution of 
ti'usts in their favor, without any other au- 
thority than that on which they, through all 
time, acted on matters within their appropri- 
ate jurisdiction. 2 Fonbl. Eq. 210. It was 
strongly illustrated in a case decided immedi- 
ately after the statute. In 11 Hen. VI. land 
was given with intent to find a chaplain to 
celebrate divine service, until the feoffor 
should procure a fgundation, but was not so 
employed. The commissioners, under 39 Eliz., 
decreed the lands to the use,— the chancellor 
reversed their decree, because the use was 
not inquirable by them under the statute, 
but by his chancery authority he did decree 
the land according to the original use. Duke, 
Char. Uses (by Bridgman) 154; Carey, 39; 3 
Jac. I. A decree was made for the heir at 
law, against certain feoffees who had lands 
conveyed to them to maintain scholars who 
should use holy orders. Crofts v. Evetts, 
Toth. 61, 62, 3 Jac. I.,— though this case is not 
within the statute. 

The general principle adopted in chancery, 
that the performance of a charitable use is 
equally if not more favored than the payment 
of debts (Duke, Char. Uses, by Bridgman, 
138, from Moore's Reading on the Statute, 
referred to as laid down in 42 Eliz.,) shows 
the reason of these decisions to be founded 
in general rules, to carry the intention of 
the party into effect, for all lawful objects, 
especially favored ones, as is forcibly ex- 
pressed in a note in Tothill, of a case de- 
cided in 38 & 39 Eliz. "The law of God 
speaks for him, equity and good conscience 
speak for him, and the law of the land 
speaketh not against him." Toth. 126. This 
is the basis of equitj' jurisdiction; and as 
there is no subject to which the nile would 
apply with more force than to charities, so 
it will be found, that it has been the uni- 
form com'se of equity to support charitable 
donations in all cases where they are not 
prohibited by law;— the inquiry has been, not 
what uses were authorized, but only what 
forbidden. Courts of original jmusdiction 
have talien cognizance of eases excluded 
from the power of special tribimals, with- 
out any statutory authority, and have not 
considered charities to be excluded from the 
protection of the law of equity, because they 
were not made subject to the power of the 
commissioners under the 43 Eliz. It con- 
tains no provision which enlarges the jm'is- 
dictiou of the chancellor, as a court of equity, 
or as acting in place of the king by his pre- 
rogative or personal jurisdiction; in the ap- 
pointment of commissioners, he acts as a 



special oflficer, selected to perform the duty 
imposed by the statute; in svistaining ap- 
peals from the commissioners, he acts by the 
rules of equity and good conscience, and 
these are the only functions which he is to 
perform under the statute. Keb. St. 943, 944; 
2 Ruffh. St 708, 709. It is wholly silent as 
to a proceeding by original bill, between 
private parties, or by information of the at- 
torney general, where the king is in any 
way concerned, or where the chancellor can 
act only by the sign manual of the king. 
It enumerates only twenty-one chai'itable 
uses, as classed by Lord Coke, in 2 Inst. 710, 
and prescribes only one rule to the commis- 
sioners in making their decrees: "So as the 
lands and money may be duly and faithfully 
employed to and for such of the charitable 
uses and intents before reheai'sed respec- 
tively, for which they were given, limited, 
assigned or appointed, by the donors and 
founders thereof;" — "which decrees not be- 
ing contrary to the orders, statutes or de- 
crees of the donors or founders, shall, by 
the authority of the present parliament, stand 
firm and good, according to the tenor and 
purport thereof, and shall be executed ac- 
cordingly, until the same shall be undone or 
altered by the lord chancellor," &c. 2 Co. 
Inst. 710. This is the substance of the re- 
cital and remedial part of this statute; and 
if the law of charity could be traced to no 
other soui'ce, the system must have remained 
not only very defective, but would have been 
extremely illiberal and contracted, if it had 
rested on the enacting or remedial provisions 
it contains, or its operation and effect had 
been confined to the enumerated cases. By 
recurring to the statutes heretofore noticed, 
and the decisions of courts of law and equity, 
before this statute, it will be found, that 
they comprehend forty-six specifications of 
pious and charitable uses, which were rec- 
ognized as within the protection of the 
law, in which were embraced all that were 
enumerated in the 43 Eliz. The statutes of 
Hen. VIII. and Edw. YI., for the suppres- 
sion of superstition, protected more cases of 
charity, and prescribed more liberal rules 
for their establishment and maintenance, 
than 43 Eliz. The rules they prescribed to 
the commissioners, and the courts under 
which they were placed, are more definite 
and explicit in favor of charities, even 
where their establishment would prejudice 
the rights of the king, than this statute di- 
rects in cases between individuals.i 

The same remark applies to the statutes of 
39 Eliz., and if a detailed comparison was 

1 The following summary list of uses declared 
by statute and adjudged cases to be valid, as 
pious and charitable, for which property could be 
held prior to the 43 Eliz. will fully sustain this 
position: (1) Gifts for the exercise and celebra- 
tion of divine service, to find a chaplain, a taper 
to burn before an image, prayers for souls, the 
defence of the church, obits, or service of a 
priest. St. 13 Edw. I.; 17 Edw. H.; 2 Hen. V.; 
23 Hen. VIH.; 15 Rich. H. (2) Free alms, lib- 
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made, exhibiting the system of charities by 
the general course of tne law of England, as 
it stood before the 43 Eliz., and as it would 
appear from that statute taken alone, no .1u- 
rist would hesitate in preferring the former 
as the most perfect and liberal. The con- 
trast would be striking indeed, if we expunge 
from the latter all which it adopts from for- 
mer statutes and the common law; or if we 
take from the rules and principles which 
have governed its construction, as they are 
stated in the books to have been founded on 
its provisions, those which appear to have 
been finally settled and established previous- 
ly;— this statute and the great system which 
has been supposed to have been built upon 
it, would lose its impoxtance in the view of 
the profession. That branch of the personal 
or prerogative jurisdiction of the chancellor, 
which is exercised on the information of the 
attorney-general, by appointing a charitable 
donation to new objects, on the extinction of 
those to which it was originally devoted, will 
be found to be derived from the fundamental 
law of charities, established by the statutes 
of Templars (17 Edw. II.). 
The altering and disposing to good and 

pral alms-giving and relief of the poor. 13 Edw. 
L; 17 Edw. H.; 37 Hen. VIII.; 1 Edw. VI.; 
these were gifts in frankalmoigne, and were 
good at common law. Co. Litt. § 133; pp. 93b, 
94a, &e.; 6 Coke, 17; Carey, 39; Duke, Char. 
Uses (by Bridgman) 154; Poph. 6; 8 Colie, 130; 
And. 43; Hob. 124; Plowd. 523; Perk. § 7. 

(3) Hospitalities. 17 Edw, IT.; 15 Rich. II. 

(4) All other ofiSees and services before time due, 
by whatever name. 17 Edw. II. (5) The em- 
ployment of a vicar to inform the people, &e. 
15 Rich. 11. (6) Lazars in hospitals. 2 Hen. 
V. (7) Men out of their wits. 2 Hen. V. (8) 
Poor women with child, nourishing, relieving 
and refreshing other poor people. 2 Hen. V.; 
1 Coke, 26a. (9) The discharge of tolls and toll- 
ages to be levied to relieve the poor. 23 Hen. 
VIH.; 1 Coke, 2Ga. (10) The cleansing of 
streets. 23 Hen. VIII. (11) Good, virtuous and 
charitable deeds. 37 Hen. VIII. (12) Erecting 
grammar schools, and the maintenance of school- 
masters (1 Edw. VI.; Dyer, 225; 1 Coke, 25) 
and ushers (Poph. 8; 8 Coke, 130b). (13) The 
further augmentation of the universities. 1 
Edw. VI. (14) The support of preachers, priests 
and vicars (1 Edw. VI.) and parsons (Plowd. 
523; 1 Coke, 26). (15) The maintenance of 
pier walls and sea banks. 1 Edw. VI. (16) The 
relief of poor men, being students or otherwise. 

1 Edw. VI. (17) Repairing bridges and walls. 

2 & 3 Edw. VI.; 1 Coke, 26a. (18) Setting poor 
people at work. 5 & 6 Edw. VI.; 1 Coke, 26a. 
(19) The resuscitation of alms, prayer, and ex- 
ample of good Ufe. 1 & 2 Phil. & M. (20) 
The relief of prisoners. 14 Eliz.; Duke, Char. 
Uses (by Bridgman) 131. (21) The repair of 
churches. 13 Eliz.; Cro. Eliz, 449; 1 Coke, 
26a. (22) The maintenance of poor in houses of 
correction. 29 Eliz. (23) For impotent and 
maimed soldiers. 29 Eliz.; 35 Eliz. c. 1. (24) 
For hurt and maimed mariners. 35 Eliz. e. 1; 
Moore, 889, pi. 1252. (25) The maintenance of 
houses of correction and abiding houses. 35 
Eliz. c. 7; 39 Eliz, c. 5. (26) For stocks and 
stores for them, and the use of the poor. 39 
Eliz. c. 4; 1 Coke, 26a. (27) To erect and found 
hospitals. 39 Eliz. c. 5; Co. Litt. 342a; 10 Coke, 
25, &c.; Hob. 123; Toth. 32; Moore, 865, pi. 
1194. (28) School of learning, colleges and hos- 
pitals, for the relief of the poor. 39 Eliz. c. 6. 
(29) For the relief of orphans and fatherless 
children. 39 Eliz. c. 6; Swinb. 66. (30) And 



pious uses, donations originally made for 
puiposes of superstition, is a provision of the 

I Edw. VI. The appointment of general and 
vague charities to definite objects results 
from the general direction of the statutes, 
prior to the 43 Eliz., to make such appoint- 
ments, "so that the will of the giver shall in 
all things always be faithfully observed and 
religiously executed" (17 Edw. II.); and that 
the decrees "shall be most beneficial in fa- 
vor of the charities specified" (1 Edw. VI.); 
so that the said charitable uses may be ob- 
served in the most liberal and ample sort 
(39 Eliz.). Geneml charities are embraced in 
the 37 Hen. VIII. as "good, virtuous and 
charitable deeds;" and in 1 & 2 Phil. & M., 
"the resuscitation of alms, prayer and exam- 
ple of good life;" and in 39 Eliz. c. 6, "otlv 
er good, lawful and charitable purposes and 
intents;"— they were also under the super- 
intendence of the king, as parens patriae. 
So that in all these cases, the 43 Eliz, has no 
direct or indirect effect in giving any juris- 
diction to the chancellor. The appropriation 
of the increased profits and revenues of land 
charged with a specific sum to charities, to 
the same objects as those specified; and the 

such like good and lawful charities, 39 Eliz, e. 
6. (31) Repairing bridges and roads (39 Eliz. 
c. 6) ; making bridges and beacons (6 Colie, 1, 2). 
(32) Maintenance of free schools and poor schol- 
ars. 39 Eliz. c. 6. (33) Or such other good, 
law^ful and charitable purposes and intents. 39 
Eliz. c, 6. (34) The true labor and exercise of 
husbandry (7 Jac. I. c. 3, preamble; Keb. St. 
1040; 3 Ruffh. St. 74) recited as profitable to the 
commonwealth and pleasing to Grod. (35) The 
bringing up of apprentices of both sexes in trades 
and manual occupations. 7 Jac. I. c. 3. (36) The 
making of stock for poor laborers' husbandry — 
poor apprentices, and to set them at work. 1 Coke, 
26a. (37) For chapels of ease, erected as members 
of parochial churches. Hob. 123, 124. (38) For 
erecting cathedrals — of money for their support. 
Swinb. 66. (39) For the advancement of reli- 
^on and learning, and the maintenance of the 
poor. 11 Coke, 70b. (40) For public benefit. 

II Coke, 73b. (41) "Works of piety and charity, 
or any other charitable use. 1 Coke, 26a; 8 
Coke, 130b. (42) Poor men decayed by misfor- 
tune, or the visitation of (5od. Moore, 129, pi. 
277. (43) Persons imprisoned for conscience 
sake. Duke, Char. Uses (by Bridgman) 131. 
(44) A bell for a church, pulpit cushion and cloth, 
for a session house, or for the ornament of a 
church, or vestments for service. Poph. 139; 6 
Coke, 1, 2. (45) The marriage of poor maidens, 
1 Coke, 26a; 6 Coke, lb, 2a, (46) For any 
charitable use (1 Coke, 26a; Shep. Abr. lOGG); 
and such uses as concur in decency and good or- 
der with the intent of the founder (Duke, Char. 
Uses, by Bridgman, 155). 

The twenty-one cases enumerated in the stat- 
ute 43 Eliz. are the following: (1) The relief 
of aged, poor and impotent people. (2) The 
maintenance of sick and maimed soldiers and 
mariners. (3) Schools of learning. (4) Free 
schools. (5) Scholars in universities. (Q) Houses 
of correction. (7) Repairs of bridges. (8) Of 
ports or havens. (9) Of eawsies. (10) Churches. 
(11) Of sea banks. (12) Of highways. (13) For 
education and preferment of orphans. (14) For 
marriage of poor maidens. (15) For supporta- 
tion, aid and help of young tradesmen. (16) Of 
handia-aft-men. (17) Of persons decayed. (18) 
For redemption or relief of prisoners or captives, 
(19) For ease and aid of any poor inhabitants 
concerning payment of fifteenths. (20) Fitting 
out soldiers. (21) And other taxes. 
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rule which prevents their going to the heir, 
or any other use than the charity, is foimdea 
on the statute of Templars, and the common 
law, as declared in 8 Coke, 131; 10 Coke, 30. 
The words "given," "limited," "appointed," 
"assigned," were taken from the 1 Edw. VI. 
c. 14. and 37 Hen. VIII. c. 4 (2 Ch. Cas. 18). 
These are the words on which the effect of 
the statute has been mainly founded, and 
courts have extended them very far (P. C. 
271); but their meaning is the same in all 
the statutes. An assignment of the sup- 
pressed lands to charitable uses by commis- 
sioners, under the statute 1 Edw. VI. c. 14, 
§ 13, had the same effect as an act of parlia- 
ment, and the final decree of the couit of 
augmentations of the revenue, the court of 
wards, or exchequer, establishing a charity 
on the lands or revenues of the king, was 
conclusive on his rights, let them accrue from 
whatever source: it followed that such ap- 
pointment, assignment or decree, by the au- 
thority of parliament, had all the effect of a 
charter, license, and non obstante statuto, or 
special incorporation. 

Independent of any statutory jurisdiction, 
charities belonged to the king as parens pa- 
triae, and fell under the care of chancery by 
the same authority which they exercised over 
infants, idiots, lunatics and wards of the 
king, before the erection of the other courts 
to whom the powers of the chancellor were 
transferred. 2 Vern. 342; 2 P. Wms. 103- 
118; 1 Bl. Comm. 90-92; 2 Bl. Comm. 328; 
Gilb. Eq. 172. The erection of new courts, 
or the authority conferred on commissioners 
to do what had before belonged to the chancel- 
lor, virtute officii, or by sign manual, was 
therefore only a devolution of his powers on 
the other tribunals; not the creating of a new 
power not before in existence, nor was the 
effect of their acts any greater by their spe- 
cial authority than the decrees of the chancel- 
lor, in virtue of his inherent or prerogative 
jurisdiction. The law on this subject was 
so well settled that in the 43 Eliz. the attorney 
general, Coke, and the two chief justices, 
Popham, Sir Francis Moore, and Anderson, 
by command of Sir Thomas Egerton, keeper 
of the seal, reported the following resolutions, 
on divers points on the 39 Eliz. c. 6, du-ecting 
commissioners to redress frauds and breaches 
of trust of lands and goods given to charitable 
uses. If the commissioners decree a lease or 
feoffment to be void, it is void in interest and 
estate. If the chancellor decrees it good, it is 
again good interest, but they thought that the 
chancellor could make no decree, unless the 
decree of the commissioners was against equi- 
ty. That the commissioners could decree the 
payment of mesne profits received and mis- 
employed, as well as make orders for the 
future profits. That the word "given," in the 
proviso excepting hospitals and towns cor- 
porate, extends to gifts after the statute, as 
well as to gifts before. That they could not 
by a decree, establish a corporation of church- 
wardens, or others, to take for a charitable 
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use, but they could decree land to a capable 
body politic, without danger of mortmain, 
whether the land was held in capite or not, 
because the king is bound by the statute in 
that point. That they could appomt lands 
to natural persons, and their heirs to hold in 
continuance for charitable uses. That they 
had power to reform abuses in such corpora- 
tions as were out of towns corporate, to add 
land to them, or make orders for them which 
should have the same effect, as parliament, 
by private acts of incorporation for charitable 
uses, gave, as to aU things in which the law 
does not prescribe any special cause of fa- 
vor, Moore, 559, 560, pi. 762; Moore, Abr. 
158, pi. 727. (There can be no danger or error 
in taking the resolution of these common law 
lawyers as the settled rule by which chari- 
ties were administered up to this time. There 
certainly is none in following the statutes 
which are yet in force, and the adjudications 
of courts which are recognized as law to 
this day, as the "general course of the law of 
England."" In thus divesting the 43 Eliz. 
of its borrowed words, uses and provisions, 
it will be found that there remains but one 
important office which it has performed by its 
exclusive operation in aid of donations to 
charities— that is, to remove the disability'im- 
posed on corporations by the statute of wills. 
In other respects, it can be considered only as 
an item in the legislature of England, which, 
taken in connection with the decisions of the 
courts, framed the general course of the law 
on the subject of charities, which had become 
well defined and systematized; so much so, 
that we find much less litigation on charities 
before the 43 Eliz. than immediately after- 
wards. This was the consequence of the 
repeal of the 39 Eliz. c. 6, and the very 
limited enumeration of uses in 43 Eliz., which 
compelled the courts virtually to re-enact it 
by construction. In addition to the preced- 
ing view of the jm-isdiction of chancery over 
charities, there is a general principle of the. 
law of England peculiarly applicable to this 
subject 

It is provided by an old statute, that no 
man shall go from the king's com"ts without 
remedy for Jiis right (13 Edw. I., c. 50; Keb. 
St 52; 1 RufCh. St 111, 112); and was de- 
clared as a rule of equi^ by the chancellor 
in 4 Hen. VII. fol. 5; Bohun, Ch. Cas. 3; 2 
Co. Inst 405-408, 485; 12 Coke, 114b; Hob. 
63; 3 Bl. Comm. 52; 2 Day, Com. Dig. 340-368, 
370; 1 Ch, App. 20, 48. The whole judicial 
power of the kingdom Is vested in the dif- 
ferent courts (4 Co. Inst 7071) and there can 
be no failure of justice by defects of courts, 
for when particular courts fail of justice, the 
general courts shall give remedy. 4 Co. Inst 
213; 1 Bac. Abr. 554, 555; 12 Coke, 114. They 
are supreme within their respective juris- 
dictions, and that of equity extends to all 
rights recognized by the law for which there 
is no legal remedy, the cognizance of which 
has not been transferred to some other court. 
4 Co. Inst 84. The jurisdiction of chancery. 
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according to equity and good conscience, ex- 
tends to all cases cognizable In equity, and 
the party objecting to its exercise must show 
that some other court of equity has cogni- 
zance of the case. 4 Co. Inst. 82; 1 Bac. Abr. 
r)60; Mitf. PL 183; Beames, 57, 91; 2 Vern. 
483; 1 Vem. 59; 1 Yes. 204; 1 Dickens, 129. 
Its course is governed by usage, without any 
statutoiy restraint as to persons or the sub- 
ject matter— except cases affecting the rights 
or prei'ogative of the crown, to which it is 
extended either by statutes or warrant from 
the king; but is not exercised in virtue of 
the equity powers of the court (4 Co. Inst. 
70, 82; Bohun, Ch. Cas. 56; Hob. 63; 2 Atk. 
553; 3 Atk. G35); or the 43 Eliz.; 2 Co. Inst. 
?52. In acting on cases between subjects the 
jurisdiction exercised is that which is in- 
herent in chancery as a court of equity, de- 
pending on its usage, and co-existent with 
its existence, by the same rules as are pre- 
scribed to the chancellor on an appeal from 
a decree of the commissioners under the 10th 
section of the 43 Eliz., which adopted its old 
principles. It is the same jurisdiction which 
the constitution confers on the courts of the 
United States by the words "cases in equity," 
and which the laws of this state of 1825 and 
1828 confer on the state courts in cases of 
trust, "according to the powei-s and rules of a 
court of equity," which this court can ex- 
ercise to the same extent as in England; sub- 
ject only to tlie restriction of the 16th section 
of the judiciary act [1 Stat. 82], where there 
is a remedy at law. Baker v. Biddle [Case 
No. 764; Parsons v. Bedford] 3 Pet. [28 U. S.] 
446, 447; [Bank of Hamilton v. Dudley] 2 
Pet. [27 U. S.] 525, 526. It is therefore clear, 
that the extraordinaiy jurisdiction of chan- 
ceiT was always applicable to charities in 
England; whenever there was a right to hold 
property for a charitable use, there was a 
remedy in the appropriate court, according 
to their respective jurisdiction, to be ad- 
ministered by its ordinary mles and prin- 
ciples without the aid of any new statute. 
It is also clear, that the personal or preroga- 
tive jurisdiction of the chancellor existed be- 
fore the erection of the court of wards (2 Atk. 
r-53), and that the court of chancery exer- 
cised its jurisdiction at large on cases of 
charitable uses before the statute, and that 
there may be a bill by information in that 
court founded on its general jurisdiction. 2 
Ves. 327-329. 

There is no case reported or referred to, 
wherein chancery has refused to sustain a 
bill or information for the establishment of 
a charity for the want of jurisdiction. There 
could be no failure of equitable relief in a 
proper case, either between a subject and 
the king, or subject and subject, for before 
the erection of the court of augmentations 
and wards the chancellor was invested with 
all the powers which were given to those 
courts which were most ample for all pur- 
poses of charities. The case of Reg. v. Porter, 
in 1 Coke, 22, has been considered as op- 



posed to this position, and the importance 
given to it by the supreme court of the United 
States, in [Baptist Association v. Hart] 4 
Wheat. [17 U. S.] 33, 34, makes it necessaiy 
to bestow some attention upon it. The case 
is too familiar to the profession to be stated, 
but one historical fact is stated by the lord 
chancellor, in 3 Ves. 726, which fully ac- 
counts for the course of proceeding— the dev- 
isee "instead of perfoi-ming the will made 
a long lease, and the mode taken to effectuate 
the charity was this— they found the heir 
at law, and he having entered, conveyed to 
the queen, by which means she had it in her 
power to establish the charity." The attor- 
ney general filed an information of intrusion 
in the exchequer against Porter, who was 
in possession under the devisee, on which 
there was a judgment in favor of ihe queen, 
whicli is equivalent to a recovery or posses- 
sion, as the defendant in such cases is sub- 
ject to a fine which he can avoid only by 
making terms. It only remained for the 
queen to grant a charter to efCectuate the 
charity as she had the legal estate by deed 
from the heir, and possession of the land on 
which it was charged; and it was the most 
direct mode of doing it. In any other way 
the difficulty would have been great. There 
had been an adverse possession from the 
death of the testator, in 32 Hen. VIII. till 
the 34 Eliz., so that the heir could not have 
recovered possession by any other proceeding 
than a writ of right. If successful, he could 
establish the charity by his own deed, only 
in the grantees and their heu-s, or in trustees 
for their use. To make a corporation, it 
would be necessaiy to apply to parliament, as 
in the case of the Thetford school, or to the 
queen for letters patents for at this time there 
was no power in commissioners by any stat- 
ute to establish charities on any lands ex- 
cept those in the king's hands under the gov- 
ernment of special courts. If the heir had 
refused, the interference of chanceiy would 
have been necessarj^ to give relief to the par- 
ties interested in the charity, if the difficulty 
of obtaining possession at law had been re- 
moved. By the special verdict, it appears 
that the testator had edified "divers meases, 
mansions and places convenient for a free 
school," &c., (1 Coke, 19b,) and the devise of 
the wharf and house was for "the mainten- 
ance of the premises in manner and form, as 
the said N. G. have kept and maintained the 
same, and as the same Is now kept and main- 
tained without any diminution in any wise." 
There was then a vested interest, a tmst 
created and cestui que tnist in existence, and 
the charity was fastened on the land into 
whosesoever hands it came. It was binding 
on tlie heir who entered for the condition 
broken— "he shall perform the use because 
he comes in upon confidence, and the con- 
dition was compulsory to perform the use." 
Moore, Char. Uses; Duke, Char. Uses (bv 
Bridgman) 137, 138, 159-161. 
If the powerful reasoning of the judges in 
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the case of Inglis t. Ti*ustees of Sailor's Snug 
Harbor, 3 Pet [28 U. S.] 119, 140, 14o, 154, is 
applied to Porter's Case [supra], it is appre- 
hended that tliere could be little doubt tbat 
the devise would have been can-ied into effect 
in a court of law, if the cestui que use of 
the charity had been in possession of the 
wharf and house; as the court of exchequer 
held the devise to be valid in law, and as 
the donor had an undoubted power over the 
estate, every principle and rule of equity 
would have induced a court of equity to com-' 
pel the heir at law to have carried his Inten- 
tion into efEect, by the exercise of its aclmowl- 
edged jurisdiction over trusts. The queen by 
her purchase acquired only the right of the 
heir, she held it subject to the trust, and as 
the condition which created the trust appeared 
on the face of her title, the cestuis que trust 
could have had their remedy in the excheq- 
uer, by a bill or information in nature of a 
monstrans de droit, as fully as in the case of 
a charity charged upon the abbey lands by 
the 33 Hen. VIII. But no further proceeding 
was required after the adverse claim was 
removed; as the object was the establish- 
ment of the charity, no interference became 
necessary, as the iDower of the queen was 
competent to do every act in order to carry 
the devise into complete effect; by the mode 
adopted all circuity was avoided, and the 
object completely effected, as soon as the 
queen obtained possession by removing the 
intruder. Plow. 561; Hardr. 460; 7 Day, 
Com. Dig. 83. The presumption of the want 
of any equitable remedy to establish and pro- 
tect the charity, which has been drawn from 
the lapse of time from the death of the de- 
visor till the filing of the information, is not 
warranted by any thing which appears in the 
report of the case, and it is not to be expected 
that the collateral circumstances attending it 
can now be traced with accuracy; the one re- 
ferred to in 3 Ves. 726, is satisfactory, and 
appears in the whole com'se of the argument 
by the counsel of the queen, to have been the 
only object of her interference. But what- 
ever ground there may have been for such 
presumption, arising from the particular cir- 
cumstances of Porter's Case, without refer- 
ring to the general course of the courts of 
law and equity, or of the special courts or 
tribunals instituted by statutes prior to its 
decision; there certainly is the most abun- 
dant evidence that there was in some court a 
competent power to effectuate all lawful char- 
ities according to the intent of the donor. The 
statutes and adjudications referred to are con- 
clusive to this point, and no presumption can 
be permitted to overthrow their authority, 
unless modern doubts shall be more respected 
than the ancient principles of the law which 
governed charities before the 43 Eliz., and 
which have continued to this day the rules by 
which courts of equity have proceeded in 
their administration in cases not within the 
words or equity of that statute, as well as 
those expressly excluded from its operations 
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by provisos and exceptions, as to which there 
can be no pretence that the statute either gave 
any new, or enlarged any old jurisdiction.2 

There is a large class of cases expressly ex- 
cepted from the jurisdiction of the commis- 
sioners by the 43 Eliz., by declaring "that 
this act, or anything in it, shall not extend to 
any city, town corporate," or land in them, 
given to the uses specified, or to "colleges, 
hospitals or free-schools," who have special 
governors or visitors to govern them, to "col- 
leges in the universities of Westminster, Eton 
or Winchester." 7 Day, Com. Dig. 616, note 
19. 

The 39 Eliz. embraced all "colleges, hos- 
pitals, schools of learning and other places 
founded or ordained for charitable pm-poses," 
but it was repealed by the 43 Eliz. c. 9; 
4 Co. Inst. 167; 7 Day, Com. Dig. 614. Yet 
notwithstanding the repeal of this law, and 
the proviso in the 43 Eliz. c. 4, chancery 
has since, as they had done before, exer- 
cised a jurisdiction over them, which con- 
tinues to this day, without any statutoiy au- 
thority, resting on its ancient basis. 2ironbl. 
Eq. 208. Though the 2 Hen. V. placed hos- 
pitals under the supervision of the ordinary, 
yet where the "king or any of his progenitors 
were founders," the ordinary was not al- 
lowed to visit them; "but the chancellor of 
England is appointed by law to be their vis- 
itor." Co. Litt. 96a. The king may have 
a prohibition to the ordinary that "he shall 
not visit them, because the chancellor ought 
to do it and no other," "so shall a private 
founder, if the ordinai-y will visit or cite 
any of the poor to appear before him or re- 
move them." Pitzh. Nat. Brev. 42, 93; Reg. 
Brev. 40; 1 Lil. Reg. 3/9. The remedy, must 
of course, be in the temporal courts. If a 
resort is had io those of equity powers, it 
must be by ordinary process of a bill at the 
suit of a subject against subject, or by in- 
formation in case the king is party, accord- 
ing to its ancient usages and rules, that 
wherever property is holden by one in tmst 
and confidence, chancery has jurisdiction to 
correct fraud, accident and breach of trust. 
This power is exercised over the governors 
and visitors of colleges, hospitals and cor- 
porations, whenever they are trustees. 3 
Atk. 108, 164; 2 P. Wms. 325. Though the 
jurisdiction of the ordinary is expressly sav- 
ed by the statute, chancery exercises the 
same powers over executors and adminis- 

2 The law of charitable uses has always form- 
ed a part of ttie Civil Code of Pennsylvania. 
The statute of 43 Eliz., as a statute, has never 
been adopted in this state; but its conservative 
provisions have been in forty here, by common 
usage and constitutional provision. Not only so, 
but the more extensive range of charitable uses 
which chancery sustained before the statute of 
Elizabeth, and eve.n beyond it. The statute of 
9 Geo. H. never was in force in Pennsylvania, 
and consequently the law of charitable uses here 
stands unaffected by it. The courts of eouity. 
in this state will not hesitate in supplying any 
formal defect in the execution of a power by will 
in favor of a charity. Pepper's Will, 1 Pars, 
i Eq. Cas. 436. 
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trators who hold money for charitable tises, 
as other trustees. It is the existence of a 
trust which is executory that gives jurisdic- 
tion to chancery, and not the existence of 
a charity recognized by a statute; a statute 
has a different office to perform, to remove 
disabilities or incapacities, imposed by stat- 
ute or common law, so as to bring charities 
back to their original capacity, and place 
them within the cognizance of the appro- 
priate courts, as if they had never been af- 
fected by any change introduced by stat- 
utes, which had embarrassed donations for 
uses of charity, piety and education. When 
that office is performed, and the case be- 
comes disencumbered of statutory restraints, 
the powers of the courts are brought to act 
on them, as the highly favored objects of the 
law. Chancery especially will protect them 
to the extent of its judicial power as a court 
of equity; and, by the personal jurisdiction 
of the chancellor, (which he exercises in 
right of the crown by prerogative, under the 
sign manual of the king, as parens patriae,) 
do what the king in equity and conscience 
ought to do. This is done in cases of char- 
ities for purposes so undefined, as not to 
come within the statute, or general char- 
ities, with which the commissioners have 
nothing to do, but must be determined by 
the king in chancery, on an information by 
the attorney general. In a leading case on 
this subject, the decree of the commission- 
ers was reversed as to a general charity, 
but affirmed where the objects were defined 
with reasonable eei-tainty (2 Lev. 167), so as 
to come within the statute. In these three 
classes of cases not embraced in the statute, 
therefore, viz.— 1, where the objects are 
wholly vague; 2, cases excepted; 3, cases 
within the jurisdiction of the ordinary, as 
all cases provided for by the 17 Edw. II., 
or 1 Edw. "ST., the jurisdiction of chancery 
is wholly independent of its provisions, and 
is exercised as if it had never passed; as 
is strikingly exemplified in the cases of hos- 
pitals placed under the power of the com- 
missioners by the 39th, but excluded by the 
43 Eliz. There was no ground on which 
chancery could take their supervision as to 
the execution of trusts, but by its extraor- 
dinary or personal jurisdiction existing be- 
fore the 43 Eliz. It has been supposed that 
the latter must have been derived from the 
statutes, from the circumstance of there be- 
ing no reported cases of its exercise ante- 
cedently: if there is any weight in this sup- 
position, it applies with the same force for 
sixty years afterwards, for there is no re- 
ported proceeding in chancery on charities 
where the king is a party till after the res- 
toration of Charles II.; but this circum- 
stance is satisfactorily accounted for, by re- 
ferring to former statutes. 

All the land of the abbeys, monasteries, 
&e., which were suppressed by the statutes of 
Hen. VIII. and Edw. VI. were placed in the 
hands of the commissioners appointed by the 



king, under the order and governance of the 
court of augmentation of the king's revenue, 
which had also the exclusive cognizance of 
all claims for charities, charged on, or accru- 
ing from the suppressed lands, by which the 
king could be in any way prejudiced or 
affected. Keb. St. 60S; 4 Co. Inst. 121; Gilb. 
Ex'ns, 159; 2 Kuffh. St. 226. On the aboli- 
tion of this court, its powers devolved on the 
exchequer, without any act of . parliament 
(Dyev, 216a, pi. 55; Skin. 612; 1 Bac. Abr. 
t597) which had the control of the king's 
lands and revenues (4 Co. Inst. 194) before 
the erection of the court of augmentation in 
27 Hen. VIII. c. 27; 4 Co. Inst. 121, 122. 
The king's demesne and purchased lands, 
with those which accrued by forfeiture and 
escheat, together with all matters afCeeting 
them, were under the supervision of the ex- 
chequer, which was a court of original juris- 
diction, both in law and equity, by ancient 
statute and usage, in all cases affecting these 
I lands, or any claims upon them, or his rev- 
enues or profits issuing therefrom, in which 
the proceedtDgs were by bill, information, 
monstrans de droit, petition of right, or the 
transverse of inquisitions, as the case may 
be. 3 Bl. Comm. 44; 2 Co. Inst. 23, 553; 4 
Co. Inst. 108; 1 Bac. Abr. 597; Hob. 63; 
Hardr. 50;" 2 Lev. 34; Dyer, 303; 3 Day, 
Com. Dig. 312. 

The court of wards and liveries was erect- 
ed by the 32 Hen. VIII. c. 46; it was a 
court of record and equity, in which the 
proceeding on the part of the king was by 
information in the name of the attorney gen- 
ei-al, and on the part of a subject, by the 
usual mode of proceeding appropriate to the 
jurisdiction of the court, which extends to 
all wardships of the king by statute, tenure 
or prerogative, in any lands or their issues 
and profits, as well as the estates of idiots 
and natm-al fools, and charities charged on 
the lands of his wards or tenants, which 
were in his wardship. 4 Co. Inst 188, 202; 
Bohun, Oh. Cas. 468; Hob. 136. The juris- 
diction of the exchequer was taken away 
from all cases cognizable by the court of 
wards and liveries (4 Co. Inst 189), and the 
statute 33 Hen. ^^ll. c. 39, declared the ju- 
risdiction of all these -courts to be exclusive 
over the subject matter within their respec- 
tive cognizance. Keb. St. 555; 2 Ruffh. St. 324. 
The courts of augmentation, and surveyors 
of the king's revenues— of exchequer, and 
wards, and liveries, had all the powers of a 
court of equity, in the exercise of which 
they proceeded by information, petition, ti-av- 
erse of inquisition, or English bill, and de- 
creed for or against the king, according ta 
the equity and conscience of the case as be- 
tween subject and subject. 7 Coke, 19b; 
Hardr. 27, 176, 230, 502; 4 Co. Inst. 19; Hob. 
136. A reference to matters placed under 
the supervision of these courts will show 
conclusively that during their existence the 
chancellor could in no capacity act upon char- 
ities in any case to which the king was a 
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party in interest, or where be came into 
court by tbe attorney general; if a cbarity 
was charged upon Ms lands, or tbose be 
held in ward, its orders and governance be- 
longed to some of tbese courts exclusively, 
and, as parens patriae, all lands so gi^en to 
charities as to require his interposition by 
sign manual, came directly within bis ward- 
ship— as in tbe case of infants, idiots and 
lunatics. 2 P. Wms. 103-118. Hence all ju- 
risdiction over charities which were too 
vague and general to vest according to the 
ordinary rules of ectuity— all charities char- 
ged upon lands which would have escheated 
to the king or mesne lords but for the provi- 
sions of the statute of Templai-s— all charities 
charged on the suppressed lands for super- 
stitious uses, which would have been seized 
by the king under the statutes of chauntries, 
but for the direction of the statute 1 Edw. 
YI.— and all charities charged on lands be- 
longing to the Mug's wards, was devolved on 
the court of wards and liveries. 

The powers of this court were derived from 
the 32 & 33 Hen, YHI. and not from the 
43 Eliz., which makes no mention of it. Yet 
we find from Flood's Case, Hob. 136, the 
authority of which is admitted, that that court 
decreed the establishrQent of a charity out 
of lands in wardship of the king. Flood be- 
ing Ms tenant. The decree was made by 
the ordinary power, of the court, and in a 
case not only not within the 43 Eliz., but 
expressly exempted by it, as one of the col- 
leges of Oxford. The only effect of this stat- 
ute was to remove the disability on corpora- 
tions imposed by the statute of wills. "While 
the power of this court continued, that of 
chancery over the subject was necessarily 
suspended, as the Mng could not proceed 
in it by his sign manual appointing char- 
ities, or the chancellor as his substitute; but 
as these charities were originally cognizable 
by the chancellor, and his jurisdiction ceased 
by being ti-ansferred to another coiu^t, and 
not for any want of a competent power to 
effectuate all its objects, it would revert 
to it on its abolition, as was the case of the 
exchequer on the abolition of the court of 
augmentations. The court of wards was abol- 
ished with tenures in chivalry, first by Crom- 
well's parliament and afterwards by 12 Car. 
n. (Keb. St 1147; 3 RufEh. St 192), but the 
statute contained no provision for devolving 
its powers on other courts. That portion of 
its jurisdiction which grew out of feudal 
tenures was of course extinct, that which 
was formded on tbe prerogative of the king 
in the supervision of charities, the care of 
lunatics, 'Infants and idiots having been be- 
fore the erection of the court of wards with- 
in the cognizance of the chancellor, returned 
to him as an original jurisdiction which had 
been merely suspended. Fonbl. Eq. 207; 2 
Vei-n. 342; 3 Bl. Comm. 427, 428; 2 Atk. 
553; 3 Atk. 635; Mitf. PI. 29. 

When the chancellor resumed this branch 
of his jurisdiction the proceedings were con. 



ducted as they had originally been, and as 
followed by the court of wards, according 
to the usual course of equity in all com-ts, 
by modes of proceeding appropriate to the 
case, and according to the principles which 
had been settled by long and uniform usage 
in the exercise of its powers; by an author- 
ity neither conferred nor enlarged by the 
43 Eliz. nor assumed from the necessity of 
the case on the subject of charities, more 
than any others to which their unquestioned 
jurisdiction extended. The personal or pre- 
rogative jurisdiction of the. chancellor has 
been and continues to be the subject of 
great divereity of opinion in England and 
this country; but the radical difference be- 
tween the two governments precludes the 
necessity of examining the question in this 
case. Here the executive of the state or 
Union has no prerogative powers or author- 
ity; his sign manual can confer none on a 
court of chancery; the chancellor is not the 
keeper of his conscience, or the attorney 
general his representative in courts of law 
or equity; the rights and prerogative of the 
crown devolved on the several states by their 
declaration of independence, and the assump- 
tion of the powers of self-government. The 
General supervision of infants, idiots, Iudji- 
tics and charities, which thus devolved on 
them, can be exercised only by the authority 
of the legislature. A state cannot be made 
a party to a suit, - without its consent ex- 
pressed by a law or resolution, and no judi- 
cial proceeding or process by or against the 
attorney general, unless by the authority of 
the state, can prejudice its rights. He can 
have no control over the fimd which may 
belong to the state by escheat, on the extinc- 
tion of all the objects for which it was cre- 
ated, and a failure of the heirs of the donor, 
or which comes to the prerogative wardship 
of the state over persons under legal dis- 
abilities; neither can be disposed of with- 
out an act of the legislature, who are tlie 
keepers Of their own conscience, as fully 
in relation to their prerogative rights over 
the property of others, as the original public 
domain of the state. 

It suffices for the purposes of this case, 
to have ascertained that the original inher- 
ent powers of chancery proceeding as a com't 
of equity, according to equity and good con- 
science, can be exercised by this com-t to 
the full extent of the_emergency of this case, 
independently of the 43 Eliz,, either by its 
enactments, or any new rules or principles 
of the law of equity supposed to have been 
developed in its exposition. Having given 
our views of the equity jurisdiction of the 
federal courts, in the ease of Baker v. Bid- 
die [supra], we deem it unnecessary to re- 
view them, as we are fully satisfied of the 
correctness of the opinion there delivered. 
Its application to this case will be found 
to cover all the questions of jurisdiction 
which can arise. 

Having disposed of the objections to the 
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capacity of the meetings of Friends in this 
and other states, to take by deed or will 
for charitable purposes, the next subject of 
inquiry is as to the particular uses specified 
in tlie will— in the contested items which are, 
—No. 9. The eight acre lot is devised to the 
yearly meeting as a fund, the income of 
which is to be paid as an annual subscrip- 
tion into tlieir stock — the application of 
which has been to the printing and dissem- 
ination of books and writings that have been 
approved of by the society. 10. The bequest 
of the one thousand dollars to the five month- 
ly meetings of Woman Friends, is for the 
relief of the poor members thereof. These 
meetings having a common stock and treas- 
urer, and it is applied to the support of the 
poor, and teaching poor girls trades. 11. 
This is a bequest of £30, and interest from 
the year 1759, for the use of certain Indians. 
This sum appears to have been received by 
the father of the testatrix, from one Captain 
Newcastle, an Indian, for the use of his 
cousins, but a small part of it only was paid 
—the will directs this sum to be put into 
faithful hands, and was devised to the treas- 
urer of the yearly meeting, for the relief and 
benefit of said Indians, for whose use it had 
been received by her father, and was evi- 
dently intended as the payment of a debt 
which she assumed by her will. 12. This 
was a legacy to the treasurer of the yearly 
meeting in Philadelphia, appointed to re- 
lieve the Indians, to the benefit of said In- 
dians. The objects of the meeting are the 
civilization and improvement of the Indians 
of the Seneca and Tuscoi-a tribes in New 
York, to supply them with articles of hus- 
bandry, oxen, and iron for mills. 17. Is a 
like bequest to the treasurer of the Baltimore 
yearly meeting, for the relief, benefit, and 
civilization of the Indians under their care, 
who live in the state of Ohio. No money 
appears to have been expended for this ob- 
ject for some years past, but the committee 
are ready to carry them into effect, if they 
can be found. 18. This is to Friends com- 
posing the Baltimore yearly meeting, to- 
wards their "stock," if they have one, if 
not, to one when it is their pleasux'e to estab- 
lish it. It appears that this meeting had a 
stock at the death of the testatrix, which 
was applied to the printing of books of a 
religious character, or on business of the so- 
ciety, the expenses of members attending 
the legislature, and the keeping of Friends 
horses during the meeting. 19. This is a 
legacy to the yearly meeting at Mount Pleas- 
ant, in Ohio, for their stock, as in the pre- 
ceding clause; there is no doubt they have 
a stock for the same purposes as other year- 
ly meetings. 20 & 21. Are legacies to Quaker 
meetings in Virginia for the relief of the 
poor thereof — towards the enlarging their 
meeting house, and the erection of a stone 
wall to enclose the lot on which it is built 
— ^both meetings having a stock and treas- 
urer, and all 3'early meetings have a stock. 



22. Is a legacy to the citizens of Winchester, 
in Virginia, (which is an incoiipbrated town,) 
for a fire engine and hose. 

It would be a waste of time to examine 
into the validity of these uses. As objects 
of charity, benevolence or liberality, by the 
common or statute laws of England or Penn- 
sylvania, they are good and valid by both. 
[Baptist Association v. Hart] 4 Wheat. [17 
U. S.] 45; 17 Serg. & R. 93. Even the stat- 
ute 9 Geo. II., does not apply to bequests 
of money or personalty, and the testator 
has specified purposes, charitable in their 
nature. 2 Rop. Leg. 105, 106; 9 Ves. 40U. 
There appears no adjudication as to a be- 
quest for a fire engine or hose, but there 
needs no argument to prove it as much an 
object of public utility, as a session house 
(Poph. 139), a town house (7 Johns. Oh. 294^ 
or of charity, as cleansing streets (23 Hen. 
VIII. c. 10), the repairing bridges, &c. (1 
Edw. VI.; 43 Eliz.) or in case of taxes and 
assessments for the preservation of the prop- 
erty of the citizens. We should administer 
the law of charity in this state, with little 
regard to its principles, in excluding from 
its protection so laudable an object as this. 

As to the bequests for the benefit of the 
Indians, there can be no doubt of their be- 
ing proper objects of charitable donations, 
as coming within what Swinburne defines, 
"poor miserable persons,"^ calling for the aid 
of the charitable and benevolent. Swinb. 66. 
Tliey have been so recognised by the legisla- 
ture of the state in the Laws of 1788, incor- 
porating a society for their relief and im- 
provement, as a pious and charitable pm'pose 
(Laws 1788, p. 40). In this particular, both 
judges fully concur. Though there is a dif- 
ference of opinion on some matters connected 
with this bequest, which were much dwelt on 
in the argument on both sides, there is none 
as to their being proper objects of charity, and 
that the uses and purposes to which the do- 
nations of the Quaker meetings are applied, 
are not only lawful, but in the highest degree 
deserving encouragement and protection. We 
have thus come to the conclusion that the 
devise of the eight acre lot, and all the be- 
quests in the will of Sarah Zane, which have 
been contested, are for pious and charitable 
uses and purposes, sanctioned by law. 

The next inquiry is, are they so limited or 
appointed as to take effect for the objects in- 
tended. It must be observed, that except 
the 22d,— the devises are all in trust for the 
objects of the charities; the only interest 
which any of the Quaker societies have in 
the bequests, is in aid of their contributions 
for their stock, which appears to be made up 
by assessments on the difCerent subordinate 
meetings, but they take in no other way for 
any individual or collective use or benefit. 
The organization of these meetings is very reg- 
ular, though none of them are incorporated. 
Their gradation is,— preparative, monthly, 
quarterly and yearly meetings— the latter hav- 
ing the control of all the subordinate ones, but 
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all composed of the same members, and eacli 
meeting has its stock and treasurer, its ap- 
plication being dkected, by the respective 
meeting, to agi-eed, approved and definite 
objects. The testatrix was a member of the 
Philadelphia yearly meeting, and appears to 
have been connected, in a friendly manner 
with the meetmgs in Baltimore, Frederick 
county, in Virginia, where she died; and with 
the meeting of aiount Pleasant, a branch 
from the meeting of Maryland. We must 
therefore presume her to be familiar with the 
organization and disciplme of all the meetings, 
in all their details, as is evident from the 
provisions of the will. When she devotes part 
of her property to the stock of a particular 
meeting, it is most certainly her intention that 
it shall be applied according to its discipline 
and usage, as well known and understood 
by herself. It follows that a contribution to 
such stock is of the same legal effect as if 
the objects of its application had been speci- 
fied in the will, as in the case of a devise to 
an hospital, or any known institution; it is 
for the uses and purposes intended by the 
founder; so a devise by way of contribution, 
to a fund devoted to specific objects, by a 
society who make it up, is in law a devise 
to such purposes and such only, it can be 
directed to no other by the trustees, or a 
coiu-t, though the object may not be clearly 
defined. 1 Yern. 43, 55; 1 Eq. Oas. Abr. 
99; 1 Atk. 356; 3 ISIer. 400. 

It will be ascertained by usage, by the sit- 
uation and circumstances of the testator, to 
discover what he meant when the will gave 
no explanation (2 Eq. Cas. Abr. 366, &e; 3 
P. Wms. 145), as if he was a refugee, and 
devises generally to the poor, it shall be in- 
tended poor refugees of the same nation as 
himself (Amb. 4^2; Duke, Char. Uses, by 
Bridgman, 494; 2 Rop. Leg. 147; S. P., 
Swinb. 316, 480); or "to" the charity school," 
and there were two in the place, evidence was 
received to show that the testator was fond 
of the children in one of the schools, and 
declared he would leave them something at 
his death. 1 P. Wms. 674, 675; S. P. [Powell 
V. Biddle] 2 Dall. [2 U. S.] 70-72; 2 P. Wms. 
141. That a devise to the poor of any par- 
ticular parish or church is good, has been 
often decided (2 Hop. Leg. 147, 148; Toth. 30). 
In this case they are more definite, being to 
the poor of particular meetings, which, by 
reference, makes the designation complete, 
when we advert to the master's report, find- 
ing, that, at the death of the testatrix, and 
before, thei*e were meetings of the kind re- 
ferred to at each place designated by her in 
the will. Finch, 184, 245; 2 Lev. 167, 168; 
1 P. Wms. 425. 

The devises for the benefit of the Indians 
are likewise made specific by the evidence 
reported by the master, specifying the tribes 
of Indians, and the particular relief afforded 
by the committee during thirty years, by the 
expenditure of large sums of money, from 
time to time, under the direction of the meet- 



(Case No. 8,952) MAGILL 



ing. The intention to apply the bequests in 
the same manner is too apparent for any 
court to entertain a doubt. If any could ex- 
ist, or sliould hereafter arise, before a final 
decree, it is within our unquestioned powers 
to direct further evidence to ascertain and 
carry it into execution, if no other objec- 
tions exist than the want of certainty in the 
will itself. In [Baptist Association v. Hart] 
4 Wheat. [17 U. S.] 1, the devise was to 
"The Baptist Association that for ordinai-y 
meets at Philadelphia, annually," which "I 
allow to be a perpetual fund for the educa- 
tion of youths of the Baptist denomination, 
who shall appear promising for the ministry, 
always giving a preference to the descend- 
ants of my father's family." The court de- 
clared the association to be described with 
sufficient accuracy (page 26,) and that such 
a legacy would be sustained in England, 
(page 29;) so that there was no doubt of the 
validity of the devise, had the trustees been 
capable of taking for the objects intended. 
In Witman v. Lex, the devise was "To St. 
Michael and Zion churches, to be laid out in 
bread for the poor of the Lutheran congre- 
gation, of which the testator was a member, 
and towards the education of young students 
of that congregation, under the direction of 
the vestiTmen of the first named churches," 
and held good. 17 Serg. & R. 90-93. So of 
land appropriated by .deed for public uses 
for the benefit of the inhabitants of a town, 
as a majority may order and direct. 6 Serg. 
& R. 211. So of a lot marked m the plan of 
a town "for the Lutheran church," for re- 
ligious purposes. [Beatty v. Kurtz] 2 Pet. 
[27 U. S.] 578. This was held good without 
further description of either the donees or 
uses, and to take effect when the church 
should be erected. The court took into con- 
sideration the use to which the lot had been 
appropriated from the time of the donation, 
which was for a meeting house and bury- 
ing-gi*ound, and though the house had fallen 
down from decay, and no new one had been 
erected, they decreed it to be enjoyed accord- 
ing to the former use. 

A legacy to the town of New Rochelle, to 
erect a tOAVn-house to transact public busi- 
ness in, has been held a sufficient description 
of the charity. 7 Johns. Ch. 294; S. P., 1 
Ch. Oas. 134. Courts of chancery act under 
an obligation to effectuate charitable dona- 
tions by all the means in their power (2 
Freem. 261, 330; 3 Mer. 391), more liberally 
than in private cases, without regarding the 
form or prayer of the bill. 1 Atk. 356; 1 
Brown, Ch. 12; 2 Ves. Sr. 426; 1 Ves. Sr. 
418; 2 Eq. Cas. Abr. 198; 11 Ves. 365; 1 
Ves. Sr, 468-475. It is enough that the tes- 
tator expresses his general intention to es- 
tablish a charity by making a donation to 
any object deemed charitable in law, or by 
using the word "charity." 2 Ves. Sr. 399; 
10 Ves. 535; 17 Serg. & R. 93; [Baptist As- 
sociation V. White] 4 Wheat. 45. Wherever 
a trust is created for charitable purposes, 
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the mode by which it is to be effected, or 
the specific objects of its application, are 
not material to its validity. 2 Rop. Leg. 140, 
and cases cited; [Inglis v. Trustees of Sail- 
ors' Snug Harbor] 3 Pet [28 U. S.] 119; 1 
Atk. 460; 3 Brown, Gh, 528; 7 Ves. 69, 86. 
They are put on the footmg of dedications 
of property to public benefit, requiring no 
particular grantee or trustee capable of tak- 
ing. Though the object is not in esse at the 
time of the devise,— [Town of Pawlet v. 
Clark] 9 Craneh [13 U. S.] 331, 332; [Beatty 
V. Kurtz] 2 Pet. [27 U. S.] 582, 588; [City of 
Cincinnati y. White] 6 Pet. [31 U. S.] 437,— 
the land remains charged with the charity 
in the hands of the heir until the object 
comes into existence— 2 Vent. 349; [Inglis v. 
Trustees of Sailor's Snug Harbor] 3 Pet. [28 
U. S.] 114-119; Duke, Char. Uses (by Bridg- 
man) 534. So of money in the hands of a 
trustee, the profits accumulate for the bene- 
fit of the fund. 3 Atk. 238. 

Chancery will establish the charity on the 
application of any person who has any in- 
terest in the fund in his own right, or as an 
inhabitant, or a parish officer (1 Ch. Cas. 
134), a member of a society having a com- 
mon benefit from the donation, or a commit- 
tee of a voluntary association without char- 
ter, though they could sustain no action at 
law,— [Beatty v. Kurtz] 2 Pet. [27 U. S.] 584, 
585;— "according to what may be collected to 
be the tnie meaning and intent of the donor, 
notwithstanding any failure or defect in the 
bequests, gifts or grants," as is correctly 
expressed in the rejected law of 1712. The 
coxirts of this country have gone pari passu 
with those of England, in aiding defective 
descriptions or designations of the places, 
objects or purposes of a charity, wherever 
they could, by the terms of the instrument, 
connected with extrinsic circumstances, give 
locality and application to the fund accord- 
ing to the intent of the donor as near as 
may be. [Inglis v. Trustees of Sailor's 
Snug Harbor] 3 Pet. [28 U. S.] 117. 
Words will be construed in their most lib- 
eral and expanded meaning, in order to make 
out the substance of a charity capable of 
being aided on equitable principles, or the 
existence of a trust in the heir at law, dev- 
isee or executor, in the execution of which 
any individual or society has an interest 
which can be enjoyed by them, or held for 
their use, consistently with the terms of the 
donation by an equitable right; chancery 
will draw to it the legal interest, and give it 
full effect by a plan to be drawn up under 
the direction of the court by a master, or 
the trustee, s 



3 Though the objects of a charity are uncertain, 
a devise will not fail for want of a trustee capa- 
ble of taking, if a discretionary power of select- 
ing is vested anywhere. And such power may 
be vested in an unincorporated religious associa- 
tion. Thus a devise of real and personal estate 
to the monthly meeting of Friends, at Philadel- 
phia, for the northern district, (being an unin- 
corporated religious association) to be applied as 
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An inscription on a tombstone has been held 
sufficient (Duke, Char. Uses, by Bridgman, 
349-366,) or any direction by any writing, 
which can be deemed to be a limitation, dis- 
position, assignment or an appointment, or 
gift of property to a charitable use— it will 
be enforced against parties and privies, ex- 
cept purchasers for valuable consideration of 
money or land, without notice of the trust- 
not regarding the form of the instrument. 
Moore, S8S; Comyns, 250; Finch, Prec. 471; 
Sugd. Pow. 222, 223. A direction by a nun- 
cupative will, was held to be an appointment 
or limitation before the statute of wills. 
Dyer, 72, pi. 2; Swinb. 56, 68; Toth. 31. 
Chancery acts whenever there is a trust, (3 
Atk. 108; 2 P. Wms. 326,) which never fails 
for want of a trustee, (1 Pa. St. 51, .52,) though 
he dies before the testator, (2 Eq. Cas. Abr. 
293; 1 Brown, Ch. 15; Amb. 571; 3 Brown, 
Ch. 528,) refuses to act or abuses his trust 
(2 Ch. Cas. 131; 7 Day, Com. Dig. 772,) 
chancery will remove him and appoint an- 
other, (Ch. Rep. 78, 79; 2 Eq. Cas. Abr. 194,) 
or compel him to assign it Finch, 269. 
These are the principles of equity which the 
supreme comt, in 17 Serg. & R. 91, 02, de- 
clare to be the common law of the state, 
which have been uniformly applied as far as 
the powers of the courts could be extended to 
the exercise of chancery jurisdiction. Since 
the acts of 1818, 1825 and 1828, they can be 
applied to all trusts as fully as they can be 
in England, by the common law of equity or 
the provisions or construction of any statute. 
They cover all the ground of equity which it 
is necessary to assume for the decision of this 
case; the defendant is a trustee for the pur- 
poses of the will; the bequests are to trustees 
either named or designated, who are capable 
of holding and distributing the funds intrust- 
ed to their management, the cestuis que trust 
are either sufficiently described or easily as- 
certained by intrinsic circumstances, and the 
uses for which the dispositions are made are 
not only valid, but favored and protected by 
the law, which can effectuate without the ex- 
ercise of any personal or prerogative jurisdic- 
tion. 

We shall direct the administrator de bonis 
non, cum testamento annexo, to pay the re- 
spective bequests to the persons appointed to 
receive and distribute them. They will be 
considered as trustees, acting under the super- 
vision of this court as a court of chancery, 
with the same powers over trusts, as courts 
of equity in England, and the courts of this 
state, possess and exercise. Though our orig- 

a fund for the distribution of good books among 
poor people in the back part of Pennsylvania, or 
to the support of an institution or free school, in 
or near Philadelphia, was established in a court 
of equity, against the heirs and representatives 
of the testator, on a bill by certain members of 
the meeting, on behalf of themselves and other 
members. Pickering v. Shotwell. 10 Barr [10 
Pa. St.] 23. And see Beaver v. Filson, S Barr 
[8 Pa. St.] 327; Wright v. Linn, 9 Barr [9 Pa. 
St.] 433. 
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inal cognizance of the case depends on the 
residence of the parties to the suit, yet when 
the fund is under our control, we can proceed 
in its final distribution among the different 
■claimants in the same manner as if each was 
a party competent to heeome an original com- 
plainant, by original bill. Baker v. Biddle 
[Case No. 764]. When the fund shall be so 
ascertained as to be capable of a final distri- 
bution, it win be directed to be applied ex- 
clusively to the objects designated in the will, 
as they existed at the time of her death, and 
shall continue till a final decree; if any shall 
then appear to have become extinct, the por- 
tion bequeathed to such object must fall into 
the residuary fund as a lapsed legacy. Its 
appointment to other purposes, or cestuis que 
ti-ust, than those which can, by equitable con- 
struction, be brought within the intention of 
the will or donor, is an exercise of that branch 
of the jurisdiction of the chancellor of Eng- 
land, which has been conferred on this comt 
by no law, and cannot be exercised, virtute 
officii, imder our forms of government As 
the amount of the personal estate is evidently 
far short of the legacies made payable by the 
will, there must be a failure or abatement, 
unless the necessary amount can be raised out 
of the real estate not specifically devised. 
The testator having authorized the executor 
to sell the house in Chestnut street, and the 
Max'lborough estate in Virginia, his powers 
■devolve on the administrator d. b. n. c. t. a., 
by the acts of assembly of this state, (3 Smith, 
Laws, 433, 434; 6 Smith, Laws, 102;) and as 
he is a party before us, we can compel their 
■execution, if the laws of Virginia recognise 
them as competent. But he has no power 
over any other portions of the real-estate, nor 
are the heirs at law, or residuary devisees, 
parties to the suit; so that no decree which 
we could make would bind them, or the land 
situated in another state. Our jurisdiction be- 
ing both limited and local, we cannot compel 
parties who reside out of the state to appear 
on our process, and a sale of land in Virginia, 
under the authority of the court alone, would 
pass no title to the purchaser. 

It is an acknowledged principle that the ti- 
tle and disposition of real property is exclu- 
sively subject to the laws of the country 
where it is situated, which can alone pre- 
scribe the mode by which a title can pass 
from one person to another,— [U. S. v, Cros- 
by] 7 Cranch [11 U. S.] 116; [Clark v. Gra- 
ham] 6 Wheat. [19 U. S.] 579; [Kerr v. 
Moon] 9 Wheat [22 U. S.] 571; [Jl'Cormick 
V. Sullivant] 10 Wheat. [23 U. S.] 202,— to 
which may be added the case of Hunter v. 
Bryant, 2 Wheat. [15 U. S.] 32, to which we 
have been refei-red, as authorizing the sale 
of the Virginia lands, now asked to be di- 
rected. That was a suit originating in this 
court, affecting land in Kentucky; but as 
only five-sixths of the land were represented 
by the parties to the suit, the court confined 
their decree of sale to the interest of the 
five parties before them; the sixth party, in 
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interest resided in Virginia, as to whom the 
supreme court declared, "That the complain- 
ant must pursue his remedy, unless her rep- 
resentatives shall have the prudence volun- 
tarily to join in uie sales of any land that 
may be made tmder this decree." [Baptist 
Association v. Hart] 4 Wheat [17 U. S.] 34, 
44, 45. We- are therefore following aU these 
decisions of the supreme court, in refusing to 
make any further order of sale of real es- 
tate, other than the two parts thereof em- 
braced in the power given by the will. 

The decisions of the supreme court of the 
state, and of the high court of errors, which 
bear on the residuary devise in this will, 
may derange some of the specific devises. 
If the legacies are a charge on the real es- 
tate specifically devised, they might affect 
not only the devise of the eight acre lot, giv- 
en to the yearly meeting, but other devises 
to persons not pai-ties to the suit, who must 
be heard before we can make any decree, 
touching such parts of the real estate. Tht 
application of the rule laid down In Tuckei 
v. Hassenclever, 3 Yeates, 294r-299; 2 Bin. 
525^31; Nichols v. Postlethwaite, 2 Dall. 
[2 U. S.] 131; Witman v. Norton, 6 Bin. 396; 
and Com. v. Shelby, 13 Serg. & R. 348,— 
would absorb much of the real estate to pay 
the legacies; but if they should be consider- 
ed as a charge only on the residuary fund, 
according to Shaw v. M'Cameron, 11 Serg. & 
R, 252, they will not affect the devised 
lands. On this point we have formed no 
opinion. 

It remains only to apply the foregoing view 
of the law of Pennsylvania to the disposi- 
tions of the will in question. 

1. To the devise of the eight acre lot to the 
yeai'ly meeting. We know historically that 
this has been a religious society from the 
settlement of the province. We know, from 
the acts of the legislature, that they have 
held real estate, and yet hold it, under deeds 
from the proprietor, from individuals, and by 
the laws of the state, guarantied by all its 
constitutions, have a perfect right and capac- 
ity to take, hold and enjoy property without 
incorporation, or tenure in mortmain. 

2. The bequest to the monthly meetings of 
Women Friends, is for a charitable use, 
which is good and lawful, and they are capa- 
ble of taking and distributing the charity, 
according to the will of the donor, in the 
most liberal and ample sort. 

3. The bequest of the thirty pounds receiv- 
ed by the father of the testatrix from Cap- 
tain Newcastle, and the interest we consider 
to be intended as the payment of a debt 
which she considered herself to be morally 
and equitably bound to pay, and therefore 
direct it to be paid by the executor, as a debt 
of the estate, to such Indians as are the re- 
lations of the said Newcastle, if to be found; 
if not to be found, to remain subject to the 
future order of the court. 

4. As to the devises to the Indians, our 
opinion is, that they are good and valid. 
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Tliat the treasurer of the societies or meet- 
ings, or their committees for the time being, 
are capable of taking and distributing the 
fund as a trustee under their direction, and 
that Indians are proper objects of charita- 
ble bequests. But they are to be applied to 
the relief of such Indians as hare hex-etofore 
been under the care and supervision of the 
yearly meetings, or their committees respec- 
tively, and to be distributed only for such 
objects and purposes as were customary in 
the lifetime of the testatrix, such being her 
manifest intention. 

5. As to all the devises to or for the bene- 
fit of the different meetings of Friends in 
Baltimore, Virginia and Ohio, we are clearly 
of opinion that they are good and valid in 
law, and decree accordingly. 

6. As to the bequest to the citizens of Win- 
chester, to purchase a fire engine, we con- 
sider it good as a charitable use, or one 
tending to public profit and the safety of 
liroperty, and in ease of taxes and burdens 
on the citizens. This is the substance and 
intent of the bequest, and, being given for a 
good and meritorious object, it is not ma- 
terial by what name it is given; whether 
to the coi-poi-ation, or the citizens who com- 
pose it, it must take effect, notwithstanding 
any misnomer or other defects of name, 
fonn or circumstance.* 

7. The bond of Isaac Zane appearing to us 
to have been assumed by the testatrix as 
honestly due by one of her near relations, 
ought to be considered in equity as a debt 
due, and be paid by the executor out of her 
estate, as such was evidently her intention, 
and from the evidence reported by the mas- 
ter we think the party now before the court 
entitled to receive it, and decree accordingly. 

8. We order and decree that the admin- 
istrator de bonis non make sale of the house 
and lot in Chestnut street at such time and 
place as the court may hereafter direct, or 
private sale, at his discretion. 

9. Also to make sale of the Marlborough 
estate in Virginia, in the same manner, if 
such sale is authorized by the law of Vir- 
ginia. If such sale is not authorized, then 
we order and direct the administi-ator to 
make application for such authority to the 
legislature or such judicial tribunal as by the 
law of that state is competent to authorize 
such sale, according to the will of the tes- 
tatrix, or the order of this court. 

4 A voluntary association of individuals, who 
have contributed funds for a public purpose, will 
be regarded as a charity, and a court of equity in 
this state has jurisdiction over the parties. 
Funds supplied by the gift of the crown, or 
from the legislature, or from private gift, for 
legal,- general or public purposes, are charitable 
funds, to be administered by a court of equity. 
Therefore, where money is given by will, gift, or 
voluntary contribution of individuals, to a vol- 
untary, unincorporated hose company, or fire 
association, formed for general and public use- 
fulness, without individual emolument or advan- 
tage, it is a charity over which a court of equity 
will exercise control. Thomas v. EUmaker, 1 
Pars. Eq. Cas, 98. 



We have been asked to go farther, and 
decree a sale of all the undevised estate of 
the testatrix, as necessary to provide a fund 
to meet the Tarious legacies and bequests; 
the counsel who made the application con- 
sidering that the residuaiy clause in the 
will was to be so construed that nothing 
should pass under it till all the former dis- 
positions were satisfied. As the residuarj- 
devisees are not before the court, and would 
not be bound by its decree, we have not con- 
sidered, and shall express no opinion on 
that subject — having no power to affect real 
property iu another state, but through the 
parties in interest, or those having power 
over it, we must confine our order for the 
sale of the estate to such parts of it as are 
in the hands, or within the control of the ad- 
ministrator under the authority of the will. 
We hare full power to see that the will be 
faithfully and religiously observed and exe- 
cuted, but none to order a sale not directed to 
be made by any of its provisions. 
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Case Ko. 8,953. 

The MAGNA OHARTA. 

[2 Lowell, 136.] i 

District Court, D. Massachusetts. June, 1872. 

Seamen's Wages — Law of the Flag — Left is 
FoiiEiGX POKT — Rate of Wages. 

1. The rights of seamen in respect to wages 
depend on the law of the flag, without regard to 
the nationality of the seamen themselves. 

2. It appears to be the law of Great Britain, 
that when a seaman is hurt in the service of 
the ship, and left behind for that cause in a 
foreign port, and the cause is diily certified by 
the consul, tlie ship is responsible for his care 
and subsistence, but the wages stop. 

[Cited in The W. L. White, 25 Fed. 505.] 

3. Where such a seaman was so left behind, 
and the ship afterwards, on the same voyage, 
came back to the port and took the seaman on 
board again, and he served to the port of finsi! 
discharge, and no new contract in writing was 
made wilii him, hdd, the presumption was that 
he was to have the rate of wages originally 
agreed on, though the market rate was lower 
at the foreign port. 

4. But it would not be presumed that the sea- 
man was to have wages for the whole voyage, 
including the time he was away from the ship. 

5. So far as the wages only are concerned, it 
seems to be immaterial by the British law 
whether a seaman necessarily left behind at a 
foreign port for injuries received on board, was 
hurt in the service of the ship, or by his own 
fault. In either case the wages stop. 

The libellant was shipped at New York for 
a voyage thence to Cette, in France, thence 
to Russia, and back to a port of discharge 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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in the United States or British provinces, 
term not to exceed twelve months, at twen- 
ty-five dollars a month and received a 
month's advance. The vessel was regis- 
tered as British, and the legal title was in 
a person living in Halifax, Nova Scotia, 
and the . form ' of the articles was such 
as is required for such vessels. The voyage 
began 29th March, 1871; the vessel reached 
Cette in about thirty-five days, and lay there 
until 26th June, 1871. On the last-mentioned 
day, while the bark was still in port, the li- 
bellant fell from the cross-trees of the miz- 
zeu-mast while performing ship's duty, and 
was seriously hurt. He was sent to the 
hospital, where he remained for about seven 
months, and was whoUy cured. The bark re- 
turned to Cette in January, 1872, and the 
libellant was taken on board again by the 
master, and served until the voyage ended 
at Boston, 2Sth May, 1872. The master 
tendered $71.50 in full for wages due the 
libellant, which he refused. Two certif- 
icates of the British consul at Cette were in- 
dorsed on the shipping articles: one, datfed 
26th June, 1871, that the seaman was left 
behind for sickness, not being able to go 
with the ship, and that the master had de- 
posited certain sums for his wages and for 
hospital expenses; the second, under date 
29th January, 1872, recited that the master 
refused .to pay the remainder of the ex- 
penses, which was considerable. The an- 
swer of the master alleged that the seaman 
was drimk and imfit for duty, and was for- 
bidden to go aloft, but insisted, and was in- 
jured by his own negligence; and that the 
reshipment at Cette was for fifteen dollars a 
month, a less rate of wages than the original 
hiring. There was conflicting evidence on 
both these points. Whether the ship was 
equitably owned by American citizens was 
likewise disputed. 

C. G. Thomas, for libellant, contended that 
the libellant was to have full wages for the 
whole time of the voyage. 

J. Nickerson, for claimant. 

LOWELL, District Judge. If American 
■citizens transfer the legal title of their ship 
to a subject of Great Britain, and she is sail- 
ed under a British register, and the shipping 
articles conform to the change, I know of no 
law that authorizes me to apply our statutes 
to such a contract. The law of the flag must 
control in all such matters. In this case, in- 
deed, there is no sufficient evidence that 
either the libellant or any owner of the vessel 
is one of our citizens; and the contract is 
clearly and wholly British. I must apply, 
therefore, as well as I may, the foreign law, 
which governs the rights of these parties. 
See The Pawashick [Case No. 10,851], 

It seems to me that the merchant shipping 
act of ISo'l [Pub. Gen. St. (17 & 18 Yict) G633, 
§§ 185, 207, 209, have materially changed the 
maritime rule that seamen axe not only to be 
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cured at the expense of the ship, but to be 
paid wages until the.end of the voyage. The 
flrst of these sections enacts that where the 
service of any seaman terminates before ihe 
period contemplated in the agreement, "by 
reason of his being left on shore at any place 
abroad, under a certificate of his unfitness or 
inability to proceed on the voyage, granted 
as hereinafter mentioned, such seaman shall 
be entitled to wages for the time of service 
prior to such termination as aforesaid, but 
not for any further period." What the certif- 
icate is appears by section 207, which makes 
it a misdemeanor for any master to leave 
behind any seaman, without obtaining the 
certificate of a consular officer, in writing, in- 
dorsed on the agreement, stating the fact, 
and the cause thereof; section 228 makes the 
owners responsible for the expenses and sub- 
sistence of a seaman, who receives any hurt 
or injury in the seivice of the ship, but does 
not say any thing about continuing his 
wages if he is obliged to leave the ship; and 
section 229 speaks of expenses in respect of 
the illness, injury, or hurt of any seaman 
whose wages are not accounted for to the 
consular officer, as before provided. 

As I understand this law, the ship is liable 
for the expenses and subsistence .of seamen 
who are hurt, but not for their wages, if they 
are left behind. All the parties to this con- 
troversy and the consul appear to have un- 
derstood the law in this way. The master left 
with the consul the wages and a certain sum 
for expenses, and the consul certified to the 
fact and cause of the leaving behind. When 
the bark came back to Cette, the libellant 
did not demand, as of right, to be brought 
back, but asked the master whether he had 
filled his place. There appears to have been 
a dispute at this time between the master 
and the consul; for we find the latter certi- 
fying on the articles that the master refused 
to pay the full expenses of recovery and sub- 
sistence, though the man. was injured in the 
service of the ship; and there is still a third 
certificate, not indorsed on the agreement, in 
which he says the master has paid one hun- 
dred and seventy-five francs for these ex- 
penses, though he had in fact paid only sixty- 
nine francs. The remainder must have been 
appropriated, by the master's consent, out of 
the money which he originally left for the 
wages of the seaman, and I understood the 
master to testify that the money was so ob- 
tained by the consul, though I do not know 
that he said it was done with his consent; 
but as he produces the certificate, and seems 
to have kept it for a voucher, his assent may 
be inferred. Here, then, we find evidence of 
a compromise, by which the master under- 
takes to bring home the man, and to have 
the whole sum left with the consul applied 
to the tiospital expenses, which, after all, 
were only half satisfied. That this was the 
real purpose is evident;- because the master, 
oa his arrival here, tendered much more than 
was due for the home voyage, on his own 
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theory of the contract, and says he did this 
to make up the loss of the wages which he 
says the consul had improperly retained. 

Counsel have furnished me with no evi- 
dence of the construction of the merchant 
shipping act, and I have not succeeded in 
findmg any adjudged eases; but the text- 
writers understand the law to be, that if the 
seaman is unable to proceed, and due certif- 
icate is made, the wages stop. This being 
so, it is not material to this ease to inquire 
whether any fault of the libellant contribut- 
ed to the injury, because that question only 
affects the liability for expenses and sub- 
sistence; and it is neither pleaded nor proved 
in this case that the master desires to recoup 
from the wages the sums spent for these ex- 
penses, but he himself voluntarily undertook 
to pay them. So far as mere wages are con- 
cerned, it is admitted by the pleadings, and 
by the conduct of the master throughout, 
that the libellant is entitled to his wages for 
the time he actually served; and the only dis- 
pute is, whether he is to have fifteen dollars 
or twenty-five dollars for the home voyage 
from Cette to Boston. In the uncertainty 
which arises from the direct contradiction be- 
tween the only two witnesses who know any 
thing about the contract, the seaman must 
prevail, because section 160 of the statute 
requires the master to make his contract in 
writing before the consul, and declares that 
if he does not do so, the burden of proving 
the agreement shall be upon him; and the 
only prominent and clear fact being that he 
took the man on board again, and the consul 
so certifying in the paper produced by the 
master, I infer that he took him upon the 
old terms, which would be a reasonable and 
just contract under the circumstances, even 
although wages were a little lower at Cette 
than at New York. Indeed, I do not know 
that it would not be a presumption of law, 
in the absence of any new contract, that the 
old one was either revived or treated as hav- 
ing been only suspended. 

"Wages to be made up at $25 a month, de- 
ducting the time of libellant's absence from 
the vessel, and deducting all sums heretofore 
paid him. If this exceeds the sum tendered, 
he will have costs. 



Case Wo. 8,954. 

MAGNER V. JOHNSTON. 

[3 Crancb, C 0. 249.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1827. 

Sale— Time of Paymbst— Suit Brodget — 
Assumpsit. 
The plaintiff, in October, 1826, sold a horse to 
the defendant for his bill on the postmaster- 
general, payable on the 1st of January follow- 
ing. The defendant gave the bill, but Counter- 
manded it the nest day; and acceptance was 
refused; held, that the plaintiff had no right of 

1 [Reported by Hon. William Oraneh, Chief 
Judge.] 



action of indebitatus assumpsit for the price of 
the horse, before the 1st of January. 

Indebitatus assumpsit for ?60, for a horse 
sold and delivered by the plaintiff [Thomas 
Magner] to the defendant [James W. John- 
ston]. The defendant offered evidence, that 
the original agreement was, that the plain- 
tiff should sell the horse to the defendant for 
the plaintiff's draft or bill on the postmaster- 
general for §60, payable on the 1st of Janu- 
ary, 1827. The sale was accordingly so 
made, on the 19th of October, 1826. The de- 
fendant drew the bill, and delivered it to 
the plaintiff, who delivered the horse to the 
defendant The plainiiff, on the next day 
countermanded the bill; and acceptance was 
refused; and the plaintiff on the same day, 
(October 20,) brought this action of indebit- 
atus assumpsit, for the price of the horse. 

Mr. Wallach, for defendant, contended, 
that the plaintiff had brought his action too 
soon; he should have waited till after the 
1st of January. Dutton v. Solomonson, 3 
Bos. & P. 582. 

Mr. Morfit, contra,, cited Chit. Bills, 128, 
note c; Puekford v. Maxwell, 6 Term R, 52; 
Stedman v. Gooch, 1 Esp. 5. 

THE COURT, (THRUSTON, Circuit Judge, 
absent,) at the request of the defendant's 
counsel, instructed the jury, that if they 
should be satisfied by the evidence, that it 
was part of* the original contract of sale, 
and a condition thereof, that the plaintiff 
should take the defendant's draft on the post- 
master-general, payable on the 1st of Janu- 
ary, the plaintiff cannot recover in this ac- 
tion of indebitatus assumpsit for the price of 
the horse, the plaintiff having commenced his 
action before the 1st of January, although 
the defendant himself was the cause of the- 
non-acceptance of the draft. 



Case No. 8,965. 

The MAGNET. 

[Brown, Adm. 547.] i 

District Court, E. D. Michigan. Feb., 1875. 

Seamen's Wages — Forfeiture fob Desertion 
AND Misconduct. 

1. "Where a seaman employed upon a steam- 
boat by the month left before the expiration of 
the month he was then serving, held, his entire 
unpaid wages were forfeited. 

[See The Almatia, Case No. 254; The Balize. 
Id. 809.] 

2. Where the second engineer is employed by 
the first engmeer, the latter has a right to dis- 
charge him for good cause, without, and even 
against, the consent of the master. 

3. Where an engineer wilfully deranged his 
engine, in order to compel the boat to stop at a 
certain port at which he desired to leave, it was 
held such misconduct as worked a forfeiture of 
wages. 

The libel was filed by John B. Howard for 
a balance due him as wages for services as 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.]. 
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first engineer on the steamer during a por- 
tion of the navigation season of 1871. The 
balance claimed to be due was 5175. The 
defense Tvas desertion and improper conduct. 

H. B. Brown, for libellant 
W. A. Moore, for claimant. 

LONGYEAR, District Judge. The law of 
this case was determined by this court in 
the case of The John Martin [Case . No. 
7,357]. It only remains to determine wheth- 
er, under the law, the proofs make out a 
case of desertion and forfeiture of wages. 
That libellant left without the consent of 
the master, and with the intention not to re- 
turn, was fully proven, and was not dis- 
puted. The only questions therefore are, 
whether he had the right to leave when he 
did, under his contract; and if not, then 
whether he had just cause for leaving. At 
the hearing there was some dispute whether 
the hiring of libellant was expressly for the 
entire season of navigation, or by the month 
simply, without any express imderstanding 
as to the term of service. I think the latter 
is sustained by the proofs; but it is of no 
great importance which it was, because it 
was clearly proven and was undisputed that 
libellant left before the expiration of the 
month upon which he had then entered. 
This, as was decided by this court in the 
case of The John Martin, supra, was a leav- 
ing before the term of service agreed on had 
expired. Libellant, therefore, had no right 
to leave when he did, under his contract 
Had libellant Just cause for leaving? The 
only cause urged or pretended was that 
he was dissatisfied with his second engineer 
on account, as alleged, of his habitual drunk- 
enness, and that the master refused to. dis- 
charge him. The proofs show that libellant 
as first engineer, had the right to employ his 
second, and that he actually exercised that 
right in the employment of the second engi- 
neer, in regard to whom the above mention- 
ed complaint was made. This carried with 
it and vested in libellant the right to dis- 
charge the second engineer for good cause, 
without, and even against, the consent of 
the master; and habitual drunkenness would 
be a good cause, if such was the fact There 
was, however, a preponderance of evidence 
that such was not the fact, but that libellant, 
having made up his mind to leave, the com- 
plaint as to the second engineer's habits was 
a mere excuse for leaving. I think, there- 
fore, for both reasons, there was no just 
cause for libellant's leaving. Jjibellant so 
left during a voyage, after the steamer had 
left her home port, and at a place where it 
was difficult to supply his place, causing con- 
siderable delay in the prosecution of the voy- 
age, and thus resulting in damages to the 
owners to an amount much larger than the 
balance of wages then due. Under all these 
circumstances it must be held that libel- 
lant's leaving was a desertion, within the 



meaning of the maritime law, and that the 
same worked an entire forfeiture of the bal- 
ance of his wages then due. There was, 
however, still another cause of forfeiture in- 
dependent of the desertion. By a prepon- 
derance of evidence it appeared that on the 
way from Detroit to Port Huron, where libel- 
lant left, he wilfully, and for the purpose of 
compelling the steamer to stop at Port Hu- 
ron, deranged the engine. It was conceded 
at the hearing, and as is no doubt tiie law, 
that if so found by the court, this fact alon6 
would be sufficient cause of forfeiture of 
wages. Libel dismissed. 
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MAGNIAC et al. v. THOMPSON. 

[Baldw. 344.] i 

Circuit Court, E. D. Pennsylvania, April Term, 
1831.2 

Statdte of Fkauds— Deolabatioxs of Debtor— 

FOTDRB MaREIAOE — SETTLEMENT — PrIOR 

Debts— EsTRAVAGASCE— Recordation. 

1. To make a contract void under the 13th 
Eliz., for fraud against creditors, both parties 
must concur in the fraud. 2 

[Cited in Ashby v. Steere, Case No. 576.] 

2. The declarations of the debtor are not evi- 
dence to defeat the title of the grantor, under a 
conveyance alleged to be fraudulent. 

3. A contract or conveyance, in consideration 
of a future marriage, is within the sixth section 
of the statute of 13 EUz., if bona fide and with- 
out notice of fraud, &c.2 

[Cited in brief in Appeal of Madeira (Pa. Sup.) 
4 Ati. 910J 

4. Marriage is a consideration as valuable as 
money, if bona fide, &C.2 

5. If a marriage contract is executed, the wife 
is a purchaser, and the contract is valid thougli 
the husband was in debt at the time. 2 

6. If the contract is executory, she is a credit- 
or till it is performed. If part executed, she is 
pro tanto a purchaser, and a creditor for the resi- 
due. 

7. The husband has the same right to prefer 
his wife in completing a settlement pursuant to 
articles before marriage as he has to prefer any 
other ereditor.2 

8. Whether her position is as a purchaser or 
creditor, her rights are the same as purchasers 
for money, or creditors by bond. Her trustee is 
the purchaser 01 creditor at law, and she in 
equity. 

9. If a contract before marriage could be en- 
forced at law or in equity, the voluntary perform- 
ance by the husband is as valid as if done under 
a judgment or decree, and is good against credit- 
ors who have no lien.3 

10. The consideration of marriage being deem- 
ed valuable, a court of law will not estimate it 
in comparison with the settiement, equity may 
do it 

11. After the marriage, the marriage articles 
will not be presumed to have been abandoned 
by any delay or negligence of the trustee in their 
execution. 

12. A covenant in the marriage articles by the- 
father of the intended wife, to stand seised +o- 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 

2 [Aflirmed m 7 Pet (32 U. S.) 348.] 
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her use, after marriage, of a piece of real estate, 
does not operate after marriage, to pass the le- 
gal estate by the statute of uses (27 Hen.VIII.), 
the use remains executory in the trustee and his 
heir at laTv. 

13. Where by the marriage articles the hus- 
band -was to erect a house and furnish it as he 
thought fit, an indiscreet expenditure for furni- 
ture is not, per se, fraudulent against creditors, 
unless it is so extravagant as at first blush to 
indicate a fraudulent motive, the creditors of 
the husband may take the excess. 

14. Where the sum stipulated by articles be- 
fore marriage has not been made up, the hus- 
band may do it afterwards on the eve of a judg- 
ment against him, if dOne in performance of the 
articles, or so accepted by the trustee. 

15. Marriage articles are not affected by not 
being recorded within the time prescribed by the 
laws of New Jersey. 2 

This case was tried on a feigned issue made 
up by agreement of parties, for the purpose 
of ascertaining whether John B. Thompson, 
the defendant, had any means wherewith to 
pay a debt claimed by the plaintiffs, or 
means by the property in his marriage set- 
tlement, or otherwise, of satisfying a certain 
judgment in their favour against him. The 
agreement was made the 3d of June, 1830. 
On the 27th of November, 1827, the plaintiffs 
obtained a judgment in this court against 
the defendant for 22,191 dollars, aja action of 
debt was brought upon it to April, 1829, in 
the circuit court of New Jersey, and judg- 
ment confessed the 1st of October, 1829 for 
24,652 dollars, an alias capias ad satisfacien- 
dum was issued on the judgment to April, 
1830, on which the defendant was commit- 
ted, of this judgment about 12,000 dollars re- 
mained due at the time of the agreement. 
The debt to the plaintiffs was contracted un- 
der the following circumstances. The defend- 
ant had resided some years at Canton, he left 
it in March, 1825 to return to the United 
States, leaving Mr. Rodney Fisher his agent, 
with full powers to transact business for 
him, having previously been introduced to 
the plaintiffs, merchants residing in Canton, 
by the defendant, as his agent. In Novem- 
ber, 1825, Edward Thompson, the father of 
defendant, had two ships in Canton, for 
which he could not procure cargoes for the 
want of funds or credit, Mr. Fisher, as agent 
for defendant, made up an invoice of goods to 
the amount of 42,000 dollars, on which he 
took up from the plaintiffs 30,000 dollars on 
the 22d of November, 1825; on the 2d of De- 
cember, 1825 he made up another invoice of 
44,000 dollars, on which plaintiff advanced 33,- 
000 dollars, the goods were pledged to the 
plaintiffs, and shipped on board of the vessels 
of Edward Thompson, the defendant had no 
Interest in the transaction except his commis- 
sions. The goods arrived at this place, and 
were sold at a loss of 46,000 dollars on the 
invoice. The judgment of the plaintiffs was 
for the balance of their advances on the two 
invoices. The defendant returned to this 
place in June, 1825, shortly after which lie 

2 [Affirmed in 7 Pet. (32 U. S.) 348.] 
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paid Ms addresses to Miss Stockton, in July 
an engagement of marriage took, place be- 
tween them, and between that and Septem- 
ber proposals of a settlement on her were 
made by him, and before the agreement was 
put in writing, had begun to erect a house 
on the lot therein mentioned. On the 19th 
of December, 1825, articles of agreement and 
covenant were made between the defendant, 
iliss Stockton, and her father Richard Stock- 
ton, reciting the intended marriage, and the 
previous promise of Mr. Stockton to give his 
daughter a lot of four or five acres near 
Princeton, *'on which lot the said J. B. 
Thompson has begun to build a house." It 
was then stipulated, that from and after the 
marriage, Mr. Stockton should stand seised 
of the lot and all buildings ta be erected 
thereon, in trust, to permit the parties dur- 
ing tlieir joint lives to reside thereon if they 
think proper, if not, then the rents to be paid 
to his daughter during their joint lives. If 
Thompson should survive her and have is- 
sue, he to occupy the lot and house, or to re- 
ceive the rents for the maintenance and sup- 
port of himself and family; after his death, 
in trust for the children of the marriage as 
tenants in common^ if there should be no 
children then, on the death of either party, in 
trust for the survivor. Thompson stipulated 
that if the marriage took effect, and in con- 
sidei-ation thereof, he would, with convenient 
speed, build and furnish said house in a suit- 
able manner- as he shall judge fit and proper, 
which, with all erections, improvements, fur- 
niture and additions shall be subject to said 
trusts, so far as they are applicable to each 
species of property, and will, in one year 
after the marriage, place out on good se- 
curity 40,000 dollars, and hand over and as- 
sign -the evidences thereof to Mr. Stockton, 
who shall hold the same in trust; to receive 
the interest for her use during their joint 
lives, and her receipt to be good; if she dies 
leaving issue, to pay the same to Thompson 
for his and their support without account, 
and after his death to the children in equal 
parts; if she survives and has issue, then 
on the same trusts for her; if either dies 
without issue, then in trust for the survivor. 
Thompson had permission to act as the 
agent, and to change the securities from 
time to time. It was mutually agreed that 
the trustee should not be beld guilty of a 
breach of trust for not acting, unless express- 
ly requested to do so by one of the parties, 
and not to be held answerable as trustee, 
unless for acts of wilful neglect or miscon- 
duct. Vide [Magniac v. Thompson] 7 Pet. 
[32 U. S.] 349. The marriage took place 
the 28th of December, 1825. Thompson pro- 
ceeded to finish the house, which cost about 
13,000 dollars, and furnished it, which cost 
about 5000 dollars, but made no investments 
on security, or other provision for the 40.- 
000 dollars, during the life of Mr. Stock- 
ton, who appears to have taken no meas- 
ures to compel the completion of the settle- 
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ment After his death, Thompson, on the 
29th of September, 1829, indorsed to Cap- 
tain Stockton, as trustee for Mrs. Thompson, 
on account of the 40,000 dollars, one note for 
5000 dollars, which was good, and another 
of one Morris for 4500 dollars, which was 
considered doubtful, nothing more was paid 
on that account. The agreement was prov- 
ed the 5th of April, 1830, and recorded the 
22d of May, 1830. It appears that on his 
return from Canton, Mr. Thompson was 
worth about 90,000 dollars, and owed but a 
small amount of debts; he was under heavy 
responsibilities for his father, by whom he 
lost a very large sum. From the statements 
produced and verified at the trial, the amount 
of what Mr. Thompson was worth in 1825, 
was accounted for, and no proof was given" 
that he had concealed, secreted, or kept any 
thing for his own use, he appeared to be in 
possession of no projierty, real or personal, 
or to have any conti'ol over any. The cause 
turned on the validity and effect of the mar- 
riage contract, the conduct of the parties to 
it, and the mode of its execution. The in- 
solvency of Edward Thompson was publicly 
known on the 19th of November, 1825. On 
the 19th of December, 1825, previous to the 
drawing up of the articles, Thompson made 
a written statement directed to Mr. Stockton, 
in substance as follows: "I have no person- 
al debts except to a small amount in common 
course of business and living. I am surety 
for my father to S. & L. in a respondentia 
bond for 200,000 dollars, if the goods sell rea- 
sonably well there can be no loss, the freight 
premiums on dollars and commissions tend 
to enhance the security, &c., there can there- 
fore be no demand on me. On no fair prin- 
ciple can the loss be more than 20,000 dol- 
lars and I consider myself worth that 
amount, if not more, in addition to the sum 
proposed to be settled." Signed "J. R. T., 
December 19th, 1825." Indorsed: "State- 
ment made to the trustee by J. R. T. as the 
basis of the settlement^ and upon which it 
was made. R. Stockton." Id. 353. 

Joseph R. Ingersoll, for plaintiff. 

The plaintiff is a meritorious creditor, as 
to whom the marriage settlement is void for 
fraud, on account of its having been con- 
cealed till after the judgment in New Jersey, 
and not having been earned into effect sub- 
stantially. Any conveyance or gift after 
marriage is void per se, if the husband was 
indebted at the time (3 Johns. Ch, 492); as 
to subsequent debts the presumption is in fa- 
vour of the settlement, (Id. 502) ; subsequent 
creditors may avoid it by showing debts ex- 
isting before, due to other creditors (12 Serg. 
& R. 448). An ante-nuptial settlement may 
be good if it is fair, and the bulk of the hus- 
band's propei-ty is subject to his debts, his 
mere indebtedness will not invalidate it, and 
if there is no fraud (1 Rop. Prop. 298), it will 
be enforced in equity, so far as it is consist- 
ent with the policy and principles of law (2 



Kent, Comm. 144), provided it be reasonable 
and not extiuvagant (Reeve, Dom. Rel. 176). 
A man in debt may make a valid sale of his 
property, if it is fair and for good and ade- 
quate consideration bona fide and not to 
withdi"aw it from his creditors. So he may 
settle it before marriage, but if the settle- 
ment is disproportionate to his means, it is 
suspicious, and may be held fraudulent as to 
creditors. 12 Serg. & R. 456; [Sexton v. 
Wheaton] 8 Wheat. [21 U. S.] 238; 2 Kent, 
Comm. 146. At the time of this settlement 
Thompson was in fact worth nothing, the 
failure of his father was known, and he then 
estimated his loss at 20,000 dollars, leaving 
himself worth 60,000 dollars, the settlement 
required 58,000 dollars, which presents strong 
ground of suspicion of a design to defi-aud 
his creditors. Vide 17 Ves. 263; 1 Rop. Prop. 
296, -298. Thompson was to have the control 
of the fund, to appear as the owner with a 
power of substituting and changing the in- 
vestment, equivalent to a power of revoca- 
tion, which is a strong badge of fraud. He 
had begun to erect the house before the arti- 
cles were executed; and with the permission 
of Mr. Stockton, which would give the erea- 
ijors a right to take it as Thompson's, on the 
same principle that permitting a party to 
make improvements, shall prevent the owner 
from disturbing him in their enjoyment (2 
Atk. 83; 1 Bq. Gas. Abr. 326, pi. 10; 2 Bq. 
Cas. Abr. 532, pi, 3), or the acceptance of 
rent which binds the party to confirm a lease 
(3 Atk. 692). The settlement was never ac- 
knowledged, it was proved but not recorded 
till two days before the capias ad satisfacien- 
dum issued against Thompson; on this ac- 
count it was void by the laws of New Jersey, 
wMch declares all deeds and conveyances to 
be void as against subsequent judgment 
creditors unless acknowledged and recorded 
in fifteen days after their execution. R. L. 
N. J. 747. As the contract was not a gift, it 
opemted as a deed to Thompson as a pur- 
chaser of the lot, investing him with the title 
so as to make it liable to Gis creditors if the 
contract was not recorded so as to give no- 
tice of the trust. This principle is settled in 
1 Desaus. Bq. 401, 2 Desaus. Bq, 254, in 
which cases, the debt was contracted after 
the settlement was recorded, yet having been 
recorded after the time required by law, the 
property settled was held to be subject to the 
debt In this case the settlement seems to 
have been abandoned, it remained pocketed 
till Thompson was arrested on a capias ad 
satisfaciendum, he remained in possession of 
the house as apparent owner, no application 
was made to him to make any investment of 
the 40,000 dollars or any part, and he did not 
offer to make any till the 29th of September, 
1829, the day before the judgment, when he 
delivered over the two notes which he had 
till then retained. The contract, though in 
form calling for a settlement, has never been 
treated by the parties as having any sub- 
stantial efficacy as between the parties, and 
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theii: conduct has. precluded them from now 
setting it up against the plaintiffs. Every- 
thing that has been done towards its execu- 
tion has been since the marriage and the 
pressure of the plaintiffs* debt; so that in 
effect and substance it is a post-nuptial con- 
ti-act, which is not good if the consideration 
does not have a reasonable proportion to the 
settlement. 2 Kent, Comm. 145, 146. It is 
under these circumstances a voluntary settle- 
ment after marriage, which is void against 
previous creditors. Ridgeway v. Underwood 
[Case No. 11,815]. To complete it, required 
more than Thompson was worth at the time; 
his father's insolvency was well known, and 
it was as well known that the settlement 
could not be completed but at the expense 
and with the funds of his creditors. A party 
claiming under such an agreement, which 
necessarily withdraws property of a debtor 
from his creditors, ought to be held to all the 
forms and rules of law in carrying it into 
execution; it was to have been completed 
in one year from the marriage, but was 
abandoned, when Thompson's affairs were 
wound up and found desperate. The parties 
could not revive it in 1829, if the delivery of 
the notes was intended to apply to it, it was, 
however, as a mere colour, for the agreement 
was not recorded till seven months after- 
wards. Though ante-nuptial contracts are 
highly favoiured in courts of law and equity, 
they ought not to be so at the expense of 
creditors, especially when, as in this case, it 
was evident that it could not be completed by 
Thompson's own means. It must have been 
ascertained before the house was finished 
and furnished, that the 40,000 dollars could 
not be invested for the purposes of the trust; 
the expenditure of 18,000 dollars for the ^- 
tablishment, without any income to support 
it, was incompatible with the situation of 
Thompson, it 'was extravagant, and indicated 
an intention not consistent with good faith 
towards creditors. As Thompson was by 
the agreement to have the use of the house 
and furniture, the expenditure of 5000 dollars 
on the latter was, per se, a fraud on cred- 
itors; an insolvent man will not be permit- 
ted to apply the money of his creditors for 
the purposes of useless ostentation, or to 
gratify the pride of his family. 

Joseph P. Norris and Mr. Binney, for de- 
fendant. 

The burthen of proving fraud is on the 
plaintiffs. If there was any fraud, the par- 
ties interested in this suit are not implicated 
in it, the settlement was agreed on when Mr, 
'Thompson believed he w^-s worth 90,000 dol- 
lars, there has been no concealment of prop- 
eity, or any conduct of his which indicates 
any actual or intended fraud at that time, 
but the contrary appears by a reference to 
the facts honestly believed at that time to 
exist. The settlement is not contrary to law, 
it was a covenant to stand seised to uses, 
which is completely binding on its execution 



without recording [Carver v. Jackson] 4 PeL 
[29 V. S.] 82; and not a conveyance at com- 
mon law. The time of investing the portion 
was not of the essence of the contract, it was 
good whenever made to carry the contract 
into effect An ante-nuptial contract is good 
against husband and creditors {1 Hop. Prop. 
297); where the consideration of marriage in- 
tervenes, the obligation is perfect and bind- 
ing (2 Bop. Prop. 33; 17 Ves. 262); though 
the party is in debt, it is good against credit- 
ors, if there is no legal or actual fraud, and 
made as a bona fide performance of a moral 
obligation, its specific performance will be 
decreed in equity (3 Johns. Ch. 494, and cases 
cited; 2 Kent, Comm, 145; 3 Johns. Ch. 554; 
2 Desaus. Eq, 264); who will go further to 
protect the wife than the husband (2 P, 
Wms. 700); it will not be avoided by a sub- 
sequent act of bankruptcy (Ath, Mar. Sett. 
373; 1 Atk. 158, 189; 2 Atk, 445; Cro. Jac. 
158); nor will fraud be presumed without 
manifest proof (2 Com. Dig. [Day's Ed,] 616; 
2 Ch. Cas. 85, 114). The title was in Mr. 
Stockton, who was not bound to convey, but 
was to hold the property for the purposes of 
the marriage, on a trust not executed by the 
statute of uses, but which remained execu- 
tory from its nature- 1 Vent. 194. If the set- 
tlement was not good, the title to the lot did 
not revert to Thompson, it was good be- 
tween the parties, the plaintiffs might have 
levied on it, as well as on the house and 
furniture under the judgment in New Jersey, 
or might have proceeded in chancery. In 
the latter case, the defendant would have 
had the benefit of his oath, in this suit he 
cannot be heard, and therefore the plaintiff 
ouglit to be held to clear proof of fraud in 
fact. Prom the terms of the marriage arti- 
cles, taken with reference to the then situa- 
tion of Mr, Thompson, no fraud is imputable 
in law, he had no knowledge of debts con- 
tracted in Canton only a month before; he 
was not about embarking in any hazardous 
speculation, as in the case of Thomson v. 
Dougherty, 12 Serg. & R. 448, &c., but was 
about to retire from business on a competen- 
cy, his responsibility on the inchoate agree- 
ment for a settlement, and the engagement 
of marriage attached three months before 
his agent contracted a debt to plaintiffs. The 
bona fides of that contract cannot be ques- 
tioned, for though he had means then in his 
hands, he did not apply them to the invest- 
ment of the 40,000 dollars, but suffered them 
to go to his father's debts. That there was a 
verbal contract previous to the written one, 
is evident from his having begun the erec- 
tion of a house before it was signed. While 
Mr. Stockton had no security for the 40,000 
dollars, the plaintiff had on an advance of 
63,000 dollars a pledge of invoices amount- 
ing to 86,000, and of the money advanced to 
Mr. Fisher, Thompson received nothing. Un- 
der such circumstances there is no legal pre- 
sumption or evidence of fraud intended by 
him, still less by Mr. and Miss Stockton; it 
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is indeed a singular imputation of a design 
to defraud creditors, when none of tlie par- 
ties liad a knowledge that there were cred- 
itors. "When Thompson promised to make 
the settlement, in the summer of 1825, he 
was not in debt, such promises were binding 
before the statute of frauds, though not in 
writing, and equity would have decreed a 
specific performance, such agreements are al- 
ways made before ihey are reduced to writ- 
ing, the good faith of which is shown by giv- 
ing time to complete the settlement. Vide 
[Sexton V. Wheaton] 8 Wheat [21 U. S.] 238, 
&c. Man-iage is a consideration higher than 
any other known to the law. 2 Eq. Cas. Abr. 
SS5. It cannot be measured, nothing in ex- 
change for it is excessive or extravagant (un- 
less so gross as to be evidence of fraud), be- 
cause it cannot be restored or compensation, 
made. The man becomes a debtor to the 
trustee of his intended wife and to her, ei- 
ther of whom may apply to equity to enforce 
the contract, without any reference to the 
proportion between the wife's portion and 
the sum to be settled. This may be neces- 
sary in post-nuptial contracts, but though 
the wife is to bring no portion, an ante- 
nuptial contract is good, per se, against pur- 
chasers and creditors, or if made after mar- 
riage, in pursuance of an agreement before, 
whether the purchaser had notice or not, un- 
less he has the legal estate (Ath, Mar. Sett. 
125, 128, 149, 151; 1 P. Wms. 277), or the 
creditor had a lien. Where a father held 
land on a secret trust, and conveyed it to his 
daughter on her marriage, the husband, hav- 
ing no notice of the trust before marriage, 
held it discharged therefrom (2 Kolle, 105); 
marriage is a purchase of the most favoured 
kind (1 Vent 194; 1 Oh. Cas. 99); not on 
account of the wife's portion, but the mar- 
riage (1 Atk. 158, 190); conti-acts in consider- 
ation of marriage are equally protected (2 
Ves. Sr. 304, 308; Amb. 121; 5 Ves. 878); no 
instance is known where a settlement in 
consideration of marriage has been set aside, 
unless the intended wife was a party 
to the fraud (2 Dick. 504, 506; 17 Ves. 263, 
268>; marriage is a sufficient consideration 
on which to set aside a former voluntary 
settlement, or deed (Cowp. 712; 6 Ves. 752). 
Claims of creditors, unless by judgment, are 
no objection to the execution of a marriage 
contract or articles, for though voluntary in 
their creation, they are the inducement to 
the marriage, and good against antecedent 
creditors, unless the wife knew that bounty 
to her was a fraud on them. Pinch, Prec. 
377, 402, 405, and cases cited. Wherever the 
husband can make a valid sale, he can make 
a valid settlement without any money con- 
sideration (1 Swanst 319), and where the 
contract is executory, she is the most fa- 
voured creditor, and will be preferred un- 
less she has done something to postpone her- 
self. No act of the trustee in neglecting to 
have the settlement completed could affect 
her, as equity would protect her rights; if 



the trustee should abandon or surrender the 
fund agreed to be settled, equity would 
make the person who held it a trustee for the 
wife, or if she should consent to it, equity 
would protect it for the issue of the mar- 
riage, who are deemed parties to the contract 
as purchasers under it In this case there 
could be no abandonment by the husband, 
the trustee or the wife, there was no necessity 
of recording the articles because no one could 
purchase without notice, while Thompson 
and wife were in possession, which is no- 
tice of title. If the omission to record had 
any effect, it was not to vest the property 
in Thompson, so as to make it liable to his 
debts, but to expose it to the creditors of 
Mr. Stockton, who held the legal title. 
Thompson was not made the agent to man- 
age the fund by the agreement, he could act 
as such only by the permission and under the 
control of the trustee. In man'iage settle- 
ments, the possession of the property settled 
must be joint if consistent with their terms, 
such possession is no badge of fraud. He 
was a debtor under the mattriage Contract, 
and had a right to make payment in any 
manner agreed upon to comply with it; the 
house was to be suitably furnished, so as 
he might deem fit, tte want of an inventory 
did not make it fraudulent (Ath. Mar. Sett. 
173; 6 East, 281; 17 Ves. 272); the articles 
were executory, the use never was executed; 
they are considered as instructions by which 
to draw the formal settlement, and may be 
executed cy pres (Ath. Mar. Sett 92, 106). 
On a covenant to stand seised to the uses of 
a marriage, they are executory till the uses 
are well raised by a deed. The amount ex- 
pended on furniture does not afEect the con- 
tract on the ground of fraud, if it is ex- 
travagant, the surplus is liable to execution 
by creditoi^. As the contract remained ex- 
ecutory till the settlement was executed, 
Thompson might make the investments at 
any time on account of the 40,000 dollars in 
payment of the debt he had contracted, his 
transfer of the securities in 1829, was in 
part execution of the contract, which was 
no fraud on creditors, because he had a 
right to pay the debt due on the marriage 
contract in preference to the debt to the 
plaintiff. There is no evidence that these 
securities were transferred collusively or 
colourably, with any fraudulent purpose. 

C. X Ingersoll, for plaintiffs. 

The defendant stands in the position of an 
applicant for the benefit of the insolvent laws, 
who must be able to take the oath required 
by the act of congress. 1 Story's Laws, 715 
[2 Stat 4]. From the nature of the issue in 
this case, he is bound to prove affirmatively 
that he has no property, by accounting for 
all the property which has been traced to his 
hands, which he has not done, and he can- 
not honestly take the oath prescribed by that 
law. He stands here on a presumption of 
fraud which he must rebut, the plaintiffs 
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complain of fraad by the concealment and 
abstraction of property wliich they may prove 
by circumstances or negatives pregnant. It 
is admitted that Thompson has applied 27,- 
500 doUars to the marriage contract, of -which 
he has the use, which is eqnal to an income 
to the amount of the interest of that sum; 
the meaning and effect of the settlement, so 
far as executed is, that his property has been 
given to his wife's trustee to keep for him, 
and prevent the plaintiffs from recovering 
their debt, under cover of the a^eement which 
had been abandoned. Admitting marriage to 
be a consideration however high, the contract 
may be impeached for fraud on a prior credit- 
or, as the plaintiff was in this case, and the 
adequacy of the settlement will be inquired 
into; in the case cited from 1 P. Wms. 277, 
the judgment was after the articles, and the 
chancellor said that the consideration paid 
must be somewhat adequate to the thing pur- 
chased, or a judgment between the articles 
and the deed would be let in. Id. 282, 2S3. 
A purchase by marriage is in aU respects on 
the same footing as for money, so is a creditor 
by marriage articles; marriage is but a civil 
contract between the parties, and where third 
persons are concerned, is examined and con- 
strued like other contracts, and will not be 
suffered to be available to withdraw a debt- 
or's property from the reach of his creditors, 
or to defeat a trust under which he holds the 
property of others. The case cited from 2 
Rolle, 105, was not finally decided; it was 
adjourned (Id. 116) ; in the case from 1 Vent. 
194, and 1 Oh. Gas. 99, no question concerning 
creditors arose, the conveyances in considera- 
tion of marriage were held not to be voluntary 
and so fraudulent; the case in 1 "Ves. Sr. 304, 
goes no further than to put a settlement after 
marriage, in consideration of a portion paid, 
on the same footing as if made before; so of 
tlie cases referred to by Ath. Mar. Sett. 28, 31, 
39, 81, 160, 301; but the case in 6 East, 257, 
280, shows that the consideration of a post- 
nuptial settlement will be compared. with the 
sum paid by the wife, and if the latter was 
inadequate, would be set aside on account of 
abstracting the husband's property from his 
creditors, and a new trial was directed for the 
purpose of ascertaining the state of the hus- 
band's debts. Id. 282, 283. The law is settled 
in this state, that though a deed is for a good 
and valuable consideration between the par- 
ties, it is fraudulent in law against existing 
creditors. 1 Rawle, 353. The law respecting 
marriage settlements is the same here as in 
England; yet where a husband entered into 
articles with trustees to secure to Ms wife a 
legacy left her by her grandmother, which he 
received, but did not execute a mortgage till 
he was insolvent, and soon after declared a 
bankrupt; the mortgage was held void, 
though the husband was solvent when he 
made the articles. Eundle v. Murgatroyd, 4 
Dall. [4 U. S.] S04. Indebtedness at the time 
Ts the true criterion of legal fraud, where the 
settlement is voluntary or for an inadequate 



consideration [Sexton v. Wheaton] S Wheat. 
[21 U. S.] 242; and the eases referred to are 
full to the point, that no settlement on a 
family is good against previous creditors. 
[Hinde v. Longworth], 11 Wheat [24 U. S.] 
213, 214. The supreme court lay down the 
law to be, that valuable must also be an ad- 
equate consideration. Sexton v. Wheaton, 4 
Wheat. [17 XI. S.] 507. In this case the in- 
adequacy is apparent, the completion of the 
settlement would require more than Thomp- 
son was worth, according to his own state- 
ment previous to the articles; he said he was 
worth 20,000 dollars more than the sum to be 
settled, if his losses did not exceed 20,000 dol- 
lars. Now the sum to be settled was 40,000 
dollars, the house cost 13,000 dollars, the furni- 
ture 5,000 dollars, absorbing his whole surplus 
excepting 2,000 dollars, according to the state- 
ment which was the basis of the settlement; 
besides, there was notice of Thompson being 
surety for an insolvent to the amount of 200,- 
000, this w'as clear proof that it was intended 
to settle his whole estate, and as the fact 
turned out, the settlement, as partially made, 
has absorbed his whole property. This taints 
the contract strongly with actual fraud, but as 
a badge of fraud in law, it is inherent in the 
contract itself as matter of law; the fact 
that a debtor conveys or settles his whole es- 
tate, makes it fraudulent, per se, against cred- 
itors; so are all the authorities in law and 
equity, from Twyne's Case, 3 Coke, 80, to 
Catlicart v. Robinson, 5 Pet. [30 U. S.] 281, 
however valuable the consideration may be 
if the purchaser knows of the existence of the 
debt. It was not material whether Richai'd 
Stockton was a party to the fraud, all the 
parties knew of the failure of Edward Thomp- 
son before the contract, and the consequent 
insolvency of defendant; yet by the terms of 
this agreement, he was at liberty to build such 
a house and to furnish it as he pleased, to 
be the agent of the trustee, with uncontrolled 
power to change the securities at his pleas- 
ure, which are all strong badges of fraud. 
The legal effect of the covenant of Richard 
Stockton, to stand seised to the uses of the 
agreement, was a conveyance of the house, 
lot and furniture to Thompson and wife, as 
a use executed on the marriage by the statute 
of uses. 27 Hen. VIII.; 2 Ruff. 227. The 
extravagant expenditure for furniture is, in 
itself, a fraud on creditors, it was not suited 
to Thompson's condition, and was made after 
his known insolvency and inability to com 
plete the settlement. The marriage contract 
was a mere cover under which to conceal the 
property of Thompson, the first attempt to 
make any provision for an investment was the 
delivery of the seeui'ities to Captain Stockton, 
on the day before the confession of the judg- 
ment in New Jersey, which was a fraud, per 
se, on the plaintiffs. There was no delivery 
of the agi-eement, which never took effect in 
law, no act of the parties to give it notoriety; 
it was a secret conveyance, and void (Twyne's 
Case, 3 Coke, 81); there was no recognition 
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of its existence as a binding contract in the 
lifetime of tlie original trustee, and no act 
of the parties by wbicli the public coidd judge 
of their true situation. I am aware that 
com*ts in England have gone great lengths 
in supporting marriage settlements, they 
have indeed adopted principles -which protect 
concubines as well as wives against creditors; 
but tliey have grown out of the corruption of 
manners there, and have not been sanctioned 
here. The rules which protect creditors 
against the fraudulent acts of their debtors, 
have been broken down, and men in debt 
have been permitted to provide for their fami- 
lies by nuptial contracts, made under circum- 
stances which would invalidate a conveyance 
for any other consideration. But these de- 
cisions are not founded on the principles of 
the common law, and the affirmative statutes 
of 13 & 27 Eliz., as adopted in this country, 
which repudiate a contract like the present, 
and treated as it has been by the parties, as 
fraudulent in fact and by the policy of the 
law. 

BALDWIN, Gu:cuit Justice (charging jury). 
The real parties to this suit are the 
plaintiffs and Mrs. Thompson, and the real 
question between them is, whether the mar- 
riage contract was valid, if it was, then Mr. 
Thompson had a right to apply his property 
towards its fulfilment, and it is lawfully held 
by the tmstees of Mrs. Thompson. If the 
contract is not valid, then Mr. Thompson 
is in law deemed to be the legal owner in 
ti-ust for his creditors, not because the mar- 
riage contract is not binding on him, but be- 
cause his indebtedness at the time put it out 
of his power to- divest himself of property to 
the injury of his creditors. It appears that 
the plaintiffs are the only creditors of Mr, 
Thompson, the existence of the debt is proved 
by air. Fisher, and the judgments confessed 
by Thompson, which are conclusive against 
him as to its existence and amount; they are 
also legal evidence to affect the settlement by 
showing the indebtedness of jMr. Thompson 
at the time. Hinde v. Longworth, 11 Wheat. 
[24 U. S.] 210. No evidence has been offered 
to impeach the fairness of, the debt, and you 
will take it as proved. The case must turn 
on the validity of the marriage contract, which 
is good as between the parties and as to all 
the world, imless it is liable to impeachment 
for fraud in fact or fraud in law. As to cred- 
itors, fraud in fact, or actual fraud, consists 
in an intention to injure, defraud, delay or 
prevent them from recovering their just debts, 
by any contract, gift, deed, settlement or 
agreement, withdrawing or attempting to 
withdraw the property of a debtor from the 
reach of his creditors. The English statute 
of 13 Eliz. c. 5, declares all such acts null 
and void as to creditors, this statute is in 
affirmance of the common law, is in force in 
this state and New Jersey, an^ you will con- 
sider it as binding as a law of the state. Proof 
of fi-aud need not be express, it may be in- 



ferred from circumstances, but ought not to 
be presumed without either, a jury ought to 
be satisfied from facts that there was a dis- 
honest intention, and not to infer fraud merely 
because they have doubts of the fairness of 
the transaction. From the conduct and situa- 
tion of the parlies, and the effects intended to 
be produced by the act, something should be 
made to appear inconsistent with integrity, so 
as to admit no reasonable interpretation but 
meditated fraud. [Conard v. NicoU] 4 Pet. 
[29 TJ. S.3 295, 297. Both parties to the al- 
leged act of fraud must concur in the illegal 
design, the debtor may lawfully sell his prop- 
erty, or prefer one creditor to another, with 
the direct intention of defrauding other cred- 
itors, but unless the purchaser or preferred 
creditor receives the property with the same 
fraudulent design, the contract is valid [Sex- 
ton V. Wheaton] 8 Wheat [21 U. S.] 238, &c., 
against other creditors or purchasers who may 
be injured by the transaction. The admis- 
sions or declarations of the debtor, as to the 
object intended to be effected, are evidence to 
contradict his answer to a bill brought to an- 
nul the act as fraudulent, but not to affect 
the parties claiming under it, or to have a 
bearing on the whole case [Venable v. Bank 
of U. S.] 2 PeL [27 U. S.] 119, 120; 2 Hals 
[7 N. J. Law] 173, 174; you must therefore 
have evidence to affect Mrs. Thompson and 
her trustee Mr. Kichard Stockton with fraud, 
in paiticipating and concurring in the fraudu- 
lent intention, before you can pronounce this 
marriage contract void for actual fraud. 

The facts of this case, which are not com- 
plicated, are for your consideration, they seem 
more satisfactory than are usual in such 
cases, and we think proper to say, that in 
our opinion an inference of intention as fraud, 
would be a very severe comment on the con- 
duct of the parties; it is however for you to 
decide, and if you think there was intentional 
fraud in both pai-ties, you will find for plain- 
tiffs. You are to decide another matter of 
fact, whether Mr. Thompson has concealed or 
has in his possession any part of the property 
he owned in 1825, other than what has been 
invested in the house and furniture and the 
securities in the hands of Captain Stockton, in 
doing which, you will discriminate between 
the deliberate design to defraud by secreting 
property for his own use, and losses incurred 
by casualties and want of prudence or discre- 
tion. This question depends on what he has 
in his actual possession or "control, not what 
he ought to have had, what he has disposed 
of for any other use than his own, or what 
has been applied to the marriage contract, 
which is a subject of distinct consideration. 
The next and most important question is, 
whether the marriage contract is fraudulent 
in law, and for that reason void as against 
the plaintiff, that is, though the intention of 
the parties was honest, the policy of the law 
forbids the execution of the contract, and 
takes from it all legal efficacy as to the cred- 
itors of Thompson. By the sixth section of 
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the statute of 13 Eliz., it is provided, that it 
shall not extend to any interest in land or 
goods and chattels, made on good considera- 
tion, bona fide, lawfully conveyed or assured 
to any person, not having at the time of such 
conveyance or assurance to them made, any 
manner of notice or knowledge of such fraud, 
covin or collusion. The words of the law re- 
quire that both parties must concur in the 
fraud, so it has been held for two hundred 
and sixty years. There are in law two kinds 
of consideration, "good," which is natural love 
and afCeetion, and "valuable," which is money 
or marriage; the word "good" in the sixth 
section has always been held both in courts 
of law and equity to mean a valuable consid- 
eration. 

Hence the law has been expounded to 
embrace three kinds of conveyances: (1) 
Those made with a fraudulent intent in both 
parties, which are declared void as well by 
the enacting part of the law as by the ex- 
emption from the saving in the sixth sec- 
tion, without regard to the consideration. 
(2) Voluntary conveyances made for good 
considei-ation, without fraud in fact, but as 
they tend to defraud creditors if they vest 
the property, the policy of the law makes 
them void for legal fraud, which it imputes 
to them on account of their tendency, which 
is deemed equivalent to actual fraud. (3) 
Conveyances for valuable consideration, 
bona fide, without notice of any fraud or 
covin by the person receiving the convey- 
ance, which are excepted out of the statute, 
are valid at common law to pass the prop- 
erty conveyed, and entitle the purchasers to 
the protection of all courts. If you should 
find that this contract does not come with- 
in the first class, it cannot come within the 
second, for if made in contemplation of 
marriage, the intended wife is on the foot- 
ing of a creditor or a purchaser for money, 
and not of a voluntary grantee for the mere 
consideration of love and affection, or as a 
volunteer. There is a marked difference be- 
tween a provision for a wife and children 
before and after marriage, where there is no 
portion or money paid as the consideration; 
in the first, the consideration is as valuable 
as the debt due a creditor, or the money paid 
by a purchaser, in the latter it is merely 
voluntary. There is indeed a moral obliga- 
tion to provide for the support and comfort 
of a family, but it must yield to the higher 
legal obligation towards those who have 
claims on the property of their debtors. As 
between creditors and volunteers a man 
must be just before he is generous. But 
where conflicting claims arise between cred- 
itor and creditor, purchaser and purchas- 
er, or purchaser and creditor, the first in- 
quiry is, whether the paity claiming the 
debt or the property purchased has such a 
right as is recognized by a court of law; 
the next is whether such right has been ac- 
quired under such circumstances as will 
annul or modify it in a court of chancery 



by the established principles of equity. As 
between debtor and creditor the latter has 
a right to as much of the debtoi-'s property 
as will pay his debt, but the debtor may 
prefer one creditor to another, or give all 
his property to one, and it is neither fraud 
in fact or law without covin or collusion. 
He may make a sale of his whole . estate, 
turn it into money, and distribute it at 
pleasiu-e among his creditors, and the bona 
fide purchaser will hold it against all credit- 
ors who have not previous liens. [Sexton 
V. Wheaton] 8 Wheat. [21 U. S.] 242; [Hinde 
V. Longworth] 11 Wheat [24 U. S.] 213, 214. 
These principles cannot be shaken. 

A contract in consideration of a future 
marriage creates a legal and equitable obliga- 
tion to perform it in good faith; if the con- 
tract is executed, the parties become pm'chas- 
ers, if it remains executory till after mar- 
riage, they become creditoi-s after its consum- 
mation, or assume pro tanto the character and 
rights of both, IE executed only in part, enti- 
tled to the protection of all courts in enjoying 
what is granted, and their aid in enforcing 
performance of what remains to be done. And 
if either party voluntarily perform what 
a court would compel to be done, it would 
be as valid as if done by its judgment or 
decree, or as if the execution had been 
completed on the date of the contract. The 
law is express in referring to the time of 
the conveyance and assurance, and embraces 
not only perfect grants and gifts but "any 
estate or interest in lands, goods and chat- 
tels, made, conveyed or assmred." On these 
principles it is the opinion of the court that 
the evidence brings the marriage contract 
within the sixth section of the statute, un- 
less you shall find it not made in good faith, 
or with notice of fraud in Thompson brought 
home to his intended wife, and thatThompson 
actually entered into it with a fraudulent, cov- 
inous or collusive intention. If you do not 
so find it, then Mr. Richard Stockton is con- 
sidered, at law, a bona fide purchaser for 
a valuable consideration, without notice so 
far as the contract has been executed by 
Thompson, and his creditor for what is 
executory. Mrs. Thompson has the same 
character in equity, and Captain Stockton is 
now standing in all respects in the situation 
of his father. The case then is a contest 
between Captain Stockton, the legal, and 
Mi's. Thompson the equitable purchaser of 
the house, furniture and securities, by the 
contract and the marriage, of the lot as her 
marriage portion, and the plaintiff the sole 
creditor of Mr, Thompson. Thus they stood 
at the commencement of the suit, and as 
creditors at the time of the contract and 
confirmation of the marriage, Mr. Stockton 
and Mrs. Thompson having performed their 
stipulations had a perfect right to call on 
Thompson at law and in equity to perform 
his. As a purchaser Mrs. Thompson is one 
of the most favoured class, the considera- 
tion she has given is as valuable as money, 
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it need not be considered as more so; as a 
money purchaser of property, a conveyance 
before marriage by her intended husband 
Tvould be as valid though he was in debt 
-as if he was not If he held the legal title 
the interest would vest by his deed, though 
he held it in trust for others, as fully and 
-completely as if Thompson had a right as 
perfect in equity as at law, provided she 
had no notice of the trust. This is an uni- 
versal rule, a principle never questioned, and 
protects all bona fide purchasers for valuable 
consideration without notice before the 
jnoney paid or the condition of the grant 
performed; it applies to Mrs. Thompson not 
•as a privileged purchaser, but as a pur- 
chaser from one who has the legal title, 
-subject to an unknown trust for the use 
-of a third person. Placing the plaintiff in 
the situation of a cestui que trust, and he 
cannot be placed in a better one, it is a 
strong one against him; the debt to him was 
contracted but a few days before the date 
of the marriage articles, and in a part of 
the world so remote as to exclude the pos- 
sibility of notice to any of the parties, which 
■differs this from the common eases of a 
trustee conveying the legal estate to the 
injury of cestui que trust, where the trust 
is necessarily known to the trustee, and he 
is guilty of direct fraud. Hard -as the ap- 
plication of this principle may be, it is not 
relaxed even in favour of the widow or 
orphan who has been defrauded by their 
trustee selling what is not his own; a loss 
must fall on one of two innocent sufferers 
Tvhose claims may be supi>osed equal in 
justice and equity, in such case the law 
leaves the property with the one, who has 
-acquired the legal title by fair purchase, in 
good faith and without notice, A creditor 
of a fraudulent debtor who settles on his 
intended wife property which he is bound 
to apply to the payment of his debts, is en- 
titled to no more favour, than any other 
person whose property is unjustly conveyed 
by his trustee to pay his own debts, to rob 
one family to save another, or secure a pro- 
vision for an expected one of his own. The 
creditor can be no where more favoured 
than the infant, the ward, the widow, or 
the orphan, whose property is held in trust 
without lien or security, and subject to a 
sale by the trustee. The creditors of a de- 
-ceased debtor have the same rights as those 
of a living one, yet if the executor sells the 
personal property to i>ay his own debt, a 
purchaser without notice or collusion will 
jhold it even in equity. This is as much a 
violation of moral honesty and breach of 
faith, as to settle it on an intended wife, 
to whom he was imder as high an obligation 
to pay the consideration of the marriage 
contract, as a bond given for money lent, 
or property purchased. Vide [Vattier v. 
JSinde] 7 Pet. [32 U. S.] 268. 

The consideration of this contract is both 
jnarriage and property, the value of the 



first cannot be, and of the last has not been 
ascertained in dollars; but at law, the mere 
inadequacy of consideration is no ground 
for declaring a conveyance of real or per- 
sonal property void, if there is any con- 
sideration, the conveyance is valid at law; 
the amount cannot be inquired into as re- 
spects the grantor, his creditors or subse- 
quent purchasers, in the absence of actual 
and legal fraud in the grantor or notice of it 
to the grantee. The only resort of parties 
who complain of equitable fraud, or other 
circumstances which would invalidate it in 
equity, is to those courts; they only can 
decide upon the adequacy of a pecuniary 
fund, or the equality of marriage to a given 
sum of money or value of property, under 
the circumstances of the case. Cases may 
exist where equity would compare and esti- 
mate them for the relief of a creditor, a 
purchaser, or perhaps the party, in a strong 
and clear case of injustice; but we know 
of no instance where it has set aside a pur- 
chase for valuable consideration on a mar- 
riage contract, when made bona fide and 
without notice of fraud or defect of title. 
Those claiming under them have ever been 
the peculiar favourites of courts of equity) 
and their rights can never be disturbed un- 
less in extreme cases, none have yet arisen, 
when they do arise they will be exceptions 
to a rule which is as yet without any, and 
growing out of the necessity of the case. 

In the present case we perceive nothing 
which gives it any unusual features. From 
the evidence it appears, that at the time of 
the contract of marriage, Mr, Thompson 
was abundantly able to make the stipulated 
settlement and pay all his debts. His ina- 
bility has been accounted for by heavy and 
unexpected losses on investments made by 
his agent in good faith; without any ground 
for the imputation of dishonesty or impru- 
dence in Thompson, his situation is such, 
that his wife must lose 30,000 dollars of her 
settlement, or his only creditor lose 12,000 dol- 
lars of his debt. Admitting their equities to be 
equal, she has a legal advantage which no 
court can take from her; unless her conduct 
can be impeached for fraud, actual or legal, 
it would be as unjust as illegal and inequi- 
table, to visit alone on her the consequences 
of her husband's misfortunes. 

Considering Mrs. Thompson therefore as a 
purchaser under the marriage articles, we are 
decidedly of opinion, that there is no legal 
fraud attending the transaction which would 
invalidate it in a court of law, or any matter 
given in evidence which would impair its 
obligation in a court of equity. If she can- 
not be viewed as the purchaser of the prop- 
erty contracted to be invested for her use, 
she is certainly a fair and honest creditor 
from the time of executing the contract, if 
not from the time of the proposed settlement 
in August preceding, and after the engage- 
ment of marriage was made. If however 
she was a creditor on the 19th of December, 
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Thompson had a right to prefer her in pref- 
erence to any other creditor, to the extent of 
his whole property whenever he could realize 
or reduce it to possession. The mere prior- 
ity of plaintiffs' debt, in point of time, could 
not affect such preference from being effect- 
ual, nor could the previous authority to Mr, 
Fisher to contract the debt, affect the in- 
choate rights of Mrs. Thompson by the en- 
gagement and proposed settlement in the 
summer of 1825, which you may fairly infer 
from the agreement was in a course of exe- 
cution, by Thompson having begun to build 
on the lot, of which 3Ir. Stockton was to 
stand seised in trust, before the date of the 
articles. If the settlement had taken Thomp- 
son's whole estate, and the certain conse- 
quences of its execution, or the intention of 
the parties had been to exclude the plaintiff 
from the payment of his debt under cover 
of the agreement, we would give "him relief 
on the equity side of the court, but the pres- 
ent state of things has not resulted from the 
effect of the agreement, or the intention of 
the parties, unexpected losses alone have led 
to it, the consequences of which are these. 
The plaintiffs' debt was 63,000 dollars, of 
which there is now due of principal and in- 
terest 12,000 dollars; the debt of Mrs. Thomp- 
son estimating the house and furniture at 
18,000 dollars was 58,000, of which there is 
now due 35,000 doUars if Morris's debt is 
not good, or if good, 30,500 with interest 
from December, 1825. Though this inequal- 
ity of loss would be of no impoi-tance at law, 
it would be a powerful circumstance in eq- 
uity, on an application by the plaintiff for 
reli^, and the present case would be very 
different if the whole 40,000 doUars had been 
invested. This view of the merits of the case 
suffices for the decision of the points directly 
at issue, without adverting to others wliich 
have been made as to contracts for settle- 
ments made after marriage; the nature of 
the issue required us to so view the case. 
It has been urged by the plaintiffs' counsel, 
that there has been no delivery of the con- 
tract in the present case, but the evidence 
is sufficient in law to prove it, the building 
and furnishing the house tend strongly to 
prove it satisfactorily; the contract is also 
said to have been abandoned, this is not to 
be presumed, and we think the facts in evi- 
dence do not amount to proof of abandon- 
ment by Mrs. Thompson, or any acts done by 
her which could impair her rights. The 
omission of the trustee to enforce the pay- 
ment of the money, and to record the deed, 
is no waiver by her, and any acts done by 
him inconsistent with the agreement, would 
not impair the legal validity of her rights; 
the acts of a parent are never so construed, 
unless clearly intended to be so; the law as 
to these objections is well settled in Carver 
V. Astor, 4 Pet. [29 V. S.] 28, 82, 93-99. • 

"We have been requested to charge you, 
that in point of law the covenant on the part 
of Mr, Richard Stockton to stand seised to 



uses, operated as an immediate conveyance 
to his daughter before marriage, and that by 
the marriage, Thompson became the owner 
of the furniture in his own right, and had 
the exclusive use of the house and lot unin- 
cumbered with the trusts of the agreement. 
But inasmuch as by the covenant contained 
in that agreement, Mr. Stockton was not to 
stand seised to the use of his djiughter till 
after marriage, the court instruct you as 
matter of law, that the marriage articles do 
not operate by the statute of uses (27 Hen. 
VIII.), to pass the legal estate to the lot, or 
any other property refeiTed to them to Mrs, 
Thompson. That it remained in Mr. Richard 
Stockton during his lifetime, devolved by his 
death on his heir at law, Captain Stockton, 
and now remains in him on a trust execu- 
tory, it never was and is not now one exe- 
cuted by that statute. 

We have also been requested to charge 
you on three other points of law: (1) That 
the expenditure of 5,000 dollars, in furnish- 
ing the house is, per se, fraudulent on cred- 
itors. We think not. Furniture is a part of 
the marriage contract, to be provided by 
Thompson as he should think fit. He had a 
reasonable discretion which he might exer- 
cise according to their station and associa- 
tions in life, proportioned to the kind of 
house and extent of income. The trustee 
could not at law, or the wife in equitj', com- 
pel Thompson to furnish it extravagantly, or 
at useless or wanton expense; if he had done 
It voluntarily, it would not " be within the 
true spirit and meaning of the mamage arti- 
cles, and might be deemed a legal fraud on 
creditors as to the excess. But before we 
could say that it is a fraud in law, to expend 
5000 dollars in furnishing a house costing 
13,000, and the establishment to be supported 
by the income of 40,000 dollars invested, we 
must be satisfied that it is extravagant and 
unwarranted at the first blush, and to an ex- 
tent indicating some fraudulent or other mo- 
tive, unconnected with the fair execution of 
the contract. Not being so satisfied, or that 
there has been a clear abuse of the discre- 
tion confided to Mr. Thompson by the con- 
tract, we cannot charge you as requested. 
(2) That the delivery of the notes to Captain 
Stockton in 1829 was a fraud per se. We in- 
struct you that this was no fi-aud, if it was 
done in order to comply in part with the 
agreement; if it was colourable, made with 
the intention of covering and concealing so 
much, under pretence of the marriage con- 
tract for Thompson's use, and so received by 
the trustee, it was legally fraudulent as to 
creditors; but though delivered with such in- 
tenticn by Thompson, if not so accepted by 
Captain Stockton, then he might apply them 
to the ti'ust fund, and was bound to do so. 
Being done to carry the agreement of De- 
cember 1825 into execution, its having been 
done on the eve of the judgment confessed 
in New Jersey, makes no difference; had it 
been to make a new settlement after mar- 
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riage, if it was in consideration of a portion 
or property, it -would not liave been fi-andu- 
lent per se. The tim^ wMcli intervenes be- 
tween making provision for a wife, and the 
conti-aeting tlie debt or obtaining a judg- 
ment against the husband, is not a matter 
which makes it per se a fraud, it may or 
may not be suspicious, and connected with 
other circumstances deemed evidence of it. 
UWheaton v. Sexton] 4 ^Vheat. [17 U. S.] 
506, GOT; [Sexton t. Wheaton] 8 Wheat. [21 
U. S.] 2aS; 3 Johns. Ch. 485, 404. (3) That 
the marriage agreement is Yoid because not 
recorded within the time required by the 
law of New Jersey for recording deeds. The 
covenant to stand seised to the uses declar- 
ed, would come within this law if the uses 
were executed by the statute, so as to make 
it an actual conveyance or deed passing the 
legal estate; but being executory, it is only 
a covenant giving an equitable estate to 
those for whom the trust was created and 
continues, and not a deed. But considering 
it as a deed, the want of recording does not 
make it void between the parties, though it 
would become void as to the creditors (per- 
haps), and purchasers from Richard Stockton 
without notice, but the omission to record 
this agreement is no fraud on the plaintiffs, 
and cannot affect them. Not being void be- 
tween the parties, it gives Thompson no oth- 
er estate or interest but such as atises from 
the trust; he can have none incompatible 
with it, our instruction therefore is that tlie 
mari'iage contract is not void for want of 
being recorded in time. The possession and 
occupation of the house by Thompson is con- 
sistent with and a part of the agreement, his 
use of it and the furniture is a necessary 
consequence of the marriage, and if the con- 
tract is valid, . such possession is no evidence 
or badge of fraud. You will apply these 
principles of law to the evidence and find ac- 
<;ording to your opinion of the facts. 

The jury found for defendant; judgment was 
rendered on the verdict and affirmed by the su- 
preme court on a writ of error. 7 Pet. [32 U. 
S.] 348. 



Case nSTo. 8,957. 

MAGNIAC T. THOMSON. 

[2 Wf 11. Jr. 209-] 1 

Circuit Court, E. D. Pennsylvania. April Term, 
1852.2 

EgmTABLTE Relief — Effect of Demuurer in 
Equity— Uncoktkollable Effect of a Liber- 
ation ON Ga. Sa.— Relief against Mistake of 
Law. 

1. "Where a bill sets forth such leading facts 
as do not, when analyzed, show a case of fraud 
or mistake — allegations or averments in the bill 
that there was fraud or mistake, and the expres- 
sions "fraudulently," "deceitfully," "by mis- 

1 [Reported by John William Wallace, Jr., 
Esq.] 

2 [Affirmed in 15 How. (56 U. S.) 281.] 



take," &c., interspersed throughout it, will not 
bring the case within equitable jurisdiction, 
even on a demurrer to the bill.^ 
[Cited in Voorhees v. Bonesteel, 16 Wall. 
(S3 U. S.) 29.] 

2. Admitting, for the sake of argument, that 
the allesation of a mistake of the law would give 
jurisdiction to a court of equity in a common 
case, and be a ground for relief; yet the court 
will not listen to the allegation that a member 
of the bar has made such a mistake. It can 
hardly be successfully averred even by the party 
whose counsel, he would confess, has made it. 

3. Where one, having arrested his debtor de- 
fendant on a ca. sa., sets him at liberty on cer- 
tain terms, at his instance, it being "expressly 
acknowledged" by the defendant that this is 
done "for Iiis accommodation, without any prej- 
udice whatever to arise to the plaintiff's right 
by the enlargement" as aforesaid, "or otherwise 
howsoever;" the debt is paid at law. No fur- 
ther execution of any sort can be issued there. 
And the agreement having begn drawn and 
signed by the plaintiff's own attorney, a learned 
and able counsellor at law, a court of equity will 
not interpose to enjoin the defendant from plead- 
ing this discharge as payment, by allegations in 
a bill demurred to, that there was either a mis- 
take common to both parties as to the effect of 
the agreement; or else that the plaintiff not 
knowing its effect while the defendant did 
know it, it would be a fraud in the defendant 
now to profit of the plaintiff's misconception or 
ignorance of what he was doing; and set up at 
law the payment by his liberation on the ca. sa.2 

On the 19th of December, 1825, John R. 
Thomson, now a senator of the United States 
from the state of New Jersey, previously to a 
marriage then contemplated with a daughter 
of the late Honourable Richard Stockton, 
Esquire, of that state, agreed with her father 
to make a settlement upon that lady of a 
considerable estate upon this, as a final, 
among several other previously mentioned 
trusts, st that if there should be no issue of 
their marriage, then the said estate should, 
on the death of either party, go to the sur- 
vivor. From a really insolvent condition of 
Mr. Thomson's afCah-s at that date, arising 
from a large foreign suretyship, contracted 
by his agent abroad, and from other circum- 
stances confessedly not known to Mr. Stock- 
ton or his daughter, it appeared afterwards 
to be a matter of doubt whether this settle- 
ment could be supported as against creditors. 
And Mr. Thomson having been arrested soon 
after the settlement on a ca. sa. by these 
same persons who are now here complain- 
ants, Magniac & Co., and who were then cred- 
itors by judgment for about $22,000, in a com- 
mon law suit in this court, he made on the 
8th April, 1830, the following agreement, an 
opulent relative being a guaranty for its per- 
formance, and Charles Jared IngersoU, 
Esquire, the attorney of the plaintifEs, Mag- 
niac & Co., who himself drew the agre'ement, 
consenting by writing to the "defendant's en- 
largement on the terms stated" in it. The 
agreement— referring to the original case, in 
this court, of No. 18, October term, 1826,— 
being, as already stated, in Mr. Ingersoll's 
handwi'iting, was filed among the court pa- 

2 [Affirmed in 15 How. (56 U. S.) 281.] 
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pers of the case, and was in these words: 
"Defendant having heen taken by ca. sa. in 
this suit, at his instance, it is agreed tlmt le 
be set at liberty on giving security to abide 
the event of an issue to be formed for ascer- 
taining, by judicial decision, whether he has 
the means, by the property in his marriage 
settlement, or otherwise, of satisfying the 
judgment. Both parties hereby consenting to 
try such issue at the ensuing session of the 
circuit court of the United States, on the 
merits, without regard to form. It being ex- 
pressly acknowledged by the defendant that 
this agreement is made for his accommoda- 
tion, without any prejudice whatever to arise 
to the plaintiffs' right by the defendant's en- 
largement on security as aforesaid or other- 
wise howsoever." The marshal accordingly 
returned to his ea. sa. "c. c. and enlarged by 
agreement of plaintiffs' attorney." "With a 
view to carry out the agreement, Mr. Inger- 
soll, for his clients, Magniac & Co., and J. P. 
Norris, Esquire, as attorney for Mr. Thomson, 
on the 3rd of June, 1830, made this second 
agreement: "Whereas, a feigned issue has 
been agreed upon by the parties in this case, 
for the purpose of ascertaining, by law, 
whether the defendant, J. R. Thomson, has 
the means, by the property of his marriage 
settlement, or otherwise, of satisfying the 
judgment recovered against him in this court, 
to October Sess. 1826, No. 18,— now, it is 
hereby agreed to be the understanding of the 
parties to the suit, if the plaintiff recovers, 
that the liability of the security for said de- 
fendant shall be to the extent of the property 
actually settled by said defendant on his in- 
tended wife, by virtue of a marriage settle- 
ment, dated the 19th day of December, 1825. 
And if judgment shall be for the defendant, 
that the gaid property contained in said settle- 
ment, shall be entirely discharged," and the 
security entered as above stated, entirely at 
an end, &c. 

The validity of the marriage settlement was 
tried in this court at April term, 1831, in the 
case, well remembered in this circuit, of Mag- 
niac V. Thomson [Case No. 8,956], where aft- 
er a vigorous assault upon it by J. R. and O. 
J. IngersoU, the settlement was powerfully 
and successfully defended by Mr. Binney, and 
under a strong charge of the late Mr. Justice 
Baldwin, sustained by a verdict of a jury. 
From this court the case was taken, in 1833, 
to the supreme court at Washington, 7 Pet 
[32 U. S.] 348, where the principles of Judge 
BaldAvin's charge were the subject of anoth- 
er sharp attack, but where it was the unani- 
mous opinion of the court, that the judgment 
of the circuit court ought to be affirmed. The 
marriage settlement therefore could never be 
disturbed. There was no issue of the mar- 
riage, and Mr. Thomson having survived his 
wife, he became of course entitled under the 
terms of the settlement to the whole of the 
property himself. The complainants now 
filed this their bill in chancery for an ac- 
count of that property, and its profits since 



the expiration of the trust; and an applica 
tion of both to the payment of the judgment; 
and an injunction against parting with them, 
so far as they might be liable to the judg- 
ment, and against setting up at law as a de- 
fence, (a matter which it was averred the 
defendant threatened,) that the debt had been 
discharged or affected; and that tlie validity 
of the judgment on the law side of the court 
might be declared by this court to be fully 
established: and the marshal's return to the 
ca. sa. regarded as an 'inexistence,' so far as 
it might be used to violate the obligations of 
the original agreement of 8th April, 1830. 

The bill was a good deal argumentative, 
under a form apparently naxi'ative. It went 
back to, and coloured highly the circumstan- 
ces of the marriage settlement, so far as Mr. 
Thomson was concerned with them. Recit- 
ing the original ca. sa. and the arrest of Mr. 
Thomson, it set forth that he must have ei- 
ther always remained in close confinement, 
or have obtained his discharge, by proceed- 
ings under the Pennsylvania acts for the re- 
lief of insolvent debtors; his proceedings un- 
der which, if successful, would have driven 
him to make a deed of assignment to his 
creditors, of all his estate and property what- 
soever, ineludmg the right of survivorship 
and reversion in the settled property upon 
his wife's death without issue, and have con- 
ferred upon him, in return, only an immunity 
against liability to further bodily restraint or 
confinement for the non-payment of such of 
his debts, as were at the date of such pro- 
ceedings in' insolvency, due by him; and any 
petition for the benefit of which acts could 
have been filed by him, only after lying three 
months in custody and confinement under the 
said writ of ca. sa.: that thereupon the de- 
fendant, being so arrested at the suit of the 
complainants, it was agreed in writing be- 
tween them and the defendant, that they 
should, without prejudice to their rights and 
remedies against the said defendant, permit 
the said defendant forthwith to be enlarged 
from custody, &c. The bill averred that by 
this agreement, &c., the defendant obtained 
no further advantage than that of "a present 
discharge from close custody, and a judgment 
that he had then no means of satisfying; the 
judgment, the said agreement and proceed- 
ings under it being a substitute for proceed- 
ings in insolvency; by which substitute, the 
said defendant, if he did not acquire the same^ 
extent of immunity which an insolvent dis- 
charge would have bestowed, at least ob- 
tained \vhatever immunity he did acquire by 
means less painful than an insolvency." It 
set forth the entire acquiescence of the com- 
plainants in the validity of the marriage set- 
tlement as adjudged on technical grounds 
merely, so far as air. Thomson was con- 
cerned: and that the said trial having re- 
sulted unfavourably to the complainants, they 
were content to abide thereby until the de- 
fendant, if it should so turn out in the course 
of time, acquired wherewithal to satisfy the- 
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judgment And having patiently awaited tlie 
return of Ms solvency, and. Ms ability to 
meet Ms obligations, and he having become 
once more restored, in his circumstances, and 
a man of wealth, the complainants had. re- 
cently called upon him to pay, in the expec- 
tation that, in consideration of the extreme 
hardsMp of their case, (in which the payment 
of a judgment arising out of a cash loan had 
been disappointed by a settlement of a debt- 
or upon Ms wife, although insolvent when 
he made the settlement,) he would meet the 
call upon him, not according to the letter only 
of the agreement, but in the spirit of his own 
professions of obligation to the complainants 
for the same, and of their forbearance toward 
him in his adversity, when, to their astonish- 
ment, they were answered by him— not that 
he was unable to pay or that he would be 
even 'inconvenienced' by paying off the 
amount of the judgment, but— that inasmuch 
as according to law a party discharged by 
the pla,intiffs' consent, after being taken on 
a ca. sa., was released from the debt, even 
though he had pledged himself to his cred- 
itors not to plead such discharge,— he, the de- 
fendant, proposed to set up tMs said or sup- 
posed rule of law, and the said discharge for 
his protection against his own agreements 
and pledges, and against any further proceed- 
ings by the complainants under their judg- 
ment, and that he, the said defendant, then 
actually regarded and should to the court in- 
sist that the said judgment,— Ms agreement 
to the contrary notwithstanding,— was can- 
celled, and Mmself no debtor at all. 

The bill represented that the complainants 
were prevented from proceeding at law by 
the said rule of law so set up. The use of 
or any resort to which they averred would 
be contrary to equity; because the defend- 
ant having pledged himself that he would 
not resort to the said rule of law,— by agree- 
ing that the taking of the said defendant 
into and discharging Mm from custody 
should not prejudice the rights and remedies 
of the then plaintiffs, — it would be in direct 
fraud of his agreement, should he now re- 
sort to it, to the prejudice of those rights 
and remedies. And because the agreement 
that the defendant should be discharged 
from custody, was obtained by means, which 
were inequitable and fraudulent, namely, by 
a stipulation oh the defendant's part— now 
offered to be violated by him— that the dis- 
charge should be without prejudice to the 
complainants; which means were further in- 
equitable and fraudulent, in this, that the 
consideration for the discharge was illusory, 
fraudulent and unreal; and was a stipula- 
tion, that the discharge should be without 
prejudice to the complainant; a stipulation 
which the defendant could keep or break at 
his pleasure, and which supposed considera- 
tion for the discharge— namely, that the same 
should be without prejudice,— was not a 
consideration sufficient to support the said 
agreement for the discharge. And because 
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the said mutual contract that the defendant 
should be discharged from custody, but with- 
al, that such discharge should not prejudice 
the complainants' rights or remedies, was ei- 
ther a contract entered into by the common 
error of both parties in this, that they both 
erred in supposing that the contract could be 
carried into effect, when, in fact, it could not 
be, (of wMch said common error the defend- 
ant now sought to take advantage,) or it was 
a contract entered into, the complainants 
alone being in error, in supposing that the 
contract could be carried into effect, when, in 
fact, it could not be, the defendant, at the 
same time well knowing, and fraudulently 
availing himself of the error, and entering 
mto the contract for the purpose, and with 
the fraudulent intent of taking advantage of 
the error, and intending that he should, by 
he contract, obtain all the benefit and ad- 
vantage of a discharge from the ca. sa., and 
that the complainants should not obtain the 
benefit of the corresponding stipulation, that 
the discharge should be without prejudice to 
their rights and remedies, of which fraud 
the defendant now sought to take advantage- 
The complainants then averred that when 
they accepted the stipulation at the hands of 
the defendant, that the discharge should be 
without prejudice to them, they did actually 
and firmly believe that it was capable of 
being enforced at law, as well as in equity, 
according to its terms, and were wholly un- 
aware that the defendant could or would 
use, or resort to any rule of law whatever, 
whereby to escape its force and effect 

They set forth that the marriage settle- 
ment having been made to secure the prop- 
erty to the wife and children, and on the 
wife's death childless, to pass it in gross to 
the husband, had now done its office, and 
could go no further, and that it would be in- 
equitable that the issue formed under the 
agreement, and in the framing and on the 
trial of which, it was assumed by the court, 
and admitted by the defendant, that the set- 
tled estate was liable to the judgment, but 
for the protection afforded by the settlement, 
should be construed to have for its effect and 
consequence, that which was not contem- 
plated by the parties, and was not sanctioned 
by the court, and which, in itself, was wholly 
contrary to justice, namely, the discharging 
from just liability the estate which, in con- 
sequence of the defendant's reversion and 
survivorship, had now come back to him, as 
completely as he ever did or could own it or 
any other property. 

To this bill, the defendant now demurred, 
setting forth for cause, that "if the taking 
into custody, &c., under the ca. sa. was a 
legal discharge of the alleged debt, the com- 
plainants are not relievable in equity from 
the effect thereof for or by reason of any 
act, matter or anything alleged in the bill; 
and if the said taking into custody was not 
such a legal discharge, then the complain- 
ants have full, adequate and complete re- 



MAGNIAC (Case No. 8,957) 



[16 Fed. Gas. page 464] 



lief at law." And the case was accordingly- 
heard on the bill and demurrer. 

Charles Ingersoll, in support of the hill. 

I. Construction of the agreement of 8th of 
April, 1830. If this paper meant less than the 
plaintiff insists, its last sentence beginning 
"it being expressly acknowledged," would 
have been omitted altogether. That sen- 
tence is not merely without purpose or sense, 
but is directly in the teeth of the meaning of 
the parties to the contract, if not intended 
to bind the defendant by a promise to stand 
by the judgment after the discharge as much 
as before. The words "or otherwise howso- 
ever" in the case of extremely formal papers, 
in which the meaning of the parties is ex- 
pressed at great length, might perhaps have 
little force, but in a brief stipulation such as 
this, drawn up in haste probably, and in or- 
der to an immediate and pressing object, 
they ought to have their full force and popu- 
lar construction. They should be interpreted 
to signify that if by the words which precede 
them the plaintiffs' interest under the judg- 
ment are not fully guarded, the defendant 
shall give them protection "otherwise howso- 
ever." They amount to a covenant for fur- 
ther assurance. The agreement interpreted 
in any other way leads to the absurd con- 
clusion that the plaintiff perilled his whole 
debt without a motive, while the defendant 
obtained his enlargement from custody, giv- 
ing no equivalent whatever therefor. 

If the plaintiff had refused all arrange- 
ment, and simply permitted the defendant to 
remain in custody, he would have resorted 
to the insolvent law of Pennsylvania, or of 
the United States. In the former ease there 
would have been a trial of the question 
whether the defendant was possessed of 
property more advantageous to the plaintiff 
than the trial in the federal court In the 
latter case, of an application by the defend- 
ant under the United States insolvent law of 
1800 [2 Stat 19], the plaintiff, had he suc- 
ceeded in breaking the trust, would have got 
the whole trust property, and whether he 
failed or succeeded would have had security 
of the most binding sort, in the custody of 
the defendant's person. The plaintiff there- 
fore gained nothing by the agreement, for it 
is not pretended on the other side that he got 
anything by it, if he did not get security of 
a superior character for his debt, or a better 
trial of the question upon which it turned. 
He simply, as expressed by the agreement, 
set the defendant at liberty at the defend- 
ant's instance. He did an act of kindness, 
upon the defendant's agreement that it 
should be without prejudice. The defend- 
ant, on the other hand, acquired first his im- 
mediate liberty, which he could get only by 
agreement; and second, a trial of the ques- 
tion of property in the federal court; a bet- 
ter trial for him than one in the common 
pleas, and much better than under the insol- 
vent law of 1800, because that would have 



detained him in custody during the time the 
cause was pending which, as appears by the 
statement, was about three years. To give 
any other interpretation to the agreement 
would be to stultify the plaintiff, whe dealt 
with the defendant liberally enough, but did 
not go the length of giving away his debt. - 

Assuming then our construction of the 
agreement to be the tnie one, the next ques- 
tion is: 

II. Whether the case is one for equitable 
relief? The principles and eases found un- 
der the equitable heads of fraud and mis- 
take, are applicable to the facts before the 
court. 

1. Fraud. If it were a case of mere breach 
of conti-act, it would not be cognizable in 
equity. Nor if it were a case of fraudulent 
breach of conti-act, and not more, for even 
fraud is cognizable at law unless there be in 
the case something to oust the jurisdiction. 
But here is a case where there can be no re- 
lief at law, because (we assume for the sake 
of argument) the courts of law have de- 
clared that a judgment is paid when the de- 
fendant is taken under a ea. sa.. and that 
even the defendant's own agreement to the 
contrary shall not change the rule; that a 
defendant's conduct in entering into such an 
agreement and then violating it, is "vei-y 
scandalous," as the courts have termed it 
(per Grose, J., Blackburn v. Stupart, 2 East, 
243), but that there is no remedy at law. 
The fraud is palpable. The defendant is in 
custody. He says to the plaintiff, the rule of 
law is that if you discharge me, the judg- 
ment is satisfied; but I pledge myself that 
as between you and me there shall be no 
such rule, and that if you will let me go, 
your judgment shall stand exactly as it did 
before your ca. sa. was issued. This agree- 
ment, the defendant, having had the benefit 
of it, utterly violates. He declares the judg- 
ment to be good for nothing, and the agree- 
ment good for nothing, and when the plain- 
tiff takes proceedings at law he sets them at 
defiance. That is, having trepanned the 
plaintiff into the bargain by means of a 
promise that he will not exact the penalty of 
the position, he turns round and iusists upon 
it The plaintiff then comes into equity. 
This case is like that of a man who, holding 
a note five years and eleven months old, is 
told by the drawer to wait six weeks longer 
before he sues, and that the note shall be as 
good at six years old as it was before, and 
then being refused payment, and having 
gone into court, the defendant pleads the 
statute of limitation against him; like that 
of a plaintiff in a judgment who enters sat- 
isfaction in order that the defendant may be 
able to make title to a certain portion of the 
real estate bound by the judgment, the de- 
fendant having agreed in writing that the 
satisfaction should be cancelled, and the 
lien of the judgment restored as to the rest 
of his real estate, immediately after his sale 
was effected, and then is told by the defend- 
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ant, your judgment is gone, and you will 
never get another; like that of one "who, hav- 
ing given his receipt in full, but without 
value, to a debtor, in order that he might 
settle with a third person, is turned upon by 
the debtor and told that his debt is paid, and 
here is the receipt for it; like that of an 
obligee who, having released one of two co- 
obligors for the mutual purposes of obligee 
and obligors, and with the agreement that 
the discharge should be without prejudice as 
to the remaining obligor, is informed by him, 
after the object of the discharge has been 
accomplished and the advantages from it at- 
tained, that he does not mean to hold him- 
self liable after the release of his co-obligor. 

These are cases not distinguishable from 
that before the court, and they are obvious- 
ly for relief in equity. They are all cases 
in which a party has gained a fraudulent ad- 
vantage of another, which not being reliev- 
able at law, will be relieved in equity, un- 
less something can be shown to the contraiT- 

It will be pretended by the defendant that 
to relieve imder tiiis agreement of 8th April, 
1830, would be to run counter, to that policy 
which, favouring liberty of the person, has 
refused to permit a second ca. sa. for the 
same debt To this the answers are: (a) 
There are two cases to the point that this 
rule concerning the liberty of the person, 
yields before proof of the aefendant's fraud, 
in procuring his discharge. Baker v. Ridg- 
way, 2 Bing. 41, Q.Moore, 114, and Holbrook 
T. Champlin, 1 Hoff. Ch. 148. (b) On prin- 
ciple it woiild be strange indeed if that policy 
of law and equity and of all society which 
sets its face against fraud should give way 
before the co-called policy here invoked, 
which amounts to nothing at all since arrest 
for debt has been abolished, and which never 
did amount to more than a train of unfor- 
tunate decisions, which if they could be re- 
called, would never be made again. 

2. Jlistake. It is averred in the bill as fol- 
lows: "And your orators aver that when 
they accepted the said stipulation at the 
hands of the said defendant, namely, that 
the said discharge from custody of the said 
defendant should be without prejudice to 
your orators, they did actually and firmly 
believe that the said stipulation was capable 
of being enforced by your orators at law as 
well as in equity, according to the terms of the 
said agreement, and were wholly unaware 
that the said defendant could or would use 
or resort to any rule of law whatever where- 
by to escape the fgrce and effect of the said 
stipulation so contained in the said agree- 
ment." The plaintiff here avers that he mis- 
took the law, and that the defendant availed 
himself of his mistake to get a discharge 
from custody, which, if the construction of 
the agreement above submitted be the true 
one, he obtained at the expense to the plain- 
tifiC of his entire debt, for which he received 
under the agreement no manner of considera- 
tion or compensation. The general rule is 
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admitted, that a mistake of law affords no 
groimd of relief. But when the mistake of 
one party is so great, and is so grossly taken 
advantage of by the other, that the bargain 
becomes not "do ut des" but "do ut non des," 
not money paid or a thing done for a consid- 
eration but money paid or a thing done for 
less than nothing, the precedents are that 
relief will be granted without distinction be- 
tween ignorance of law and ignorance of fact. 
Champlin v. Laytin, 1 Bdw. Oh. 472. 

The rule "ignorantia legis neminem excu- 
sat" pushed to extremes would cover fraud, 
and the arerment of the bUl here is in truth 
averment of fraud. To avail one's self of the 
ignorance of the other party of the law may 
be fair, or it may be fraudulent If the gran- 
tor understand the covenant of warranty 
contained in his deed, and the grantee do 
not, the grantee cannot therefore come into 
equity and be relieved from the effects of 
such ignorance. But if the grantor be aware 
that by law he has no title to the estate 
which lie conveys and the grantee in paying 
his money for it receives only so much moon- 
shine, the grantee is relievable ; for the grantor 
defrauds him if he pushes his advantage over 
him to such lengths, though that advantage 
be but in knowing the law when the other 
does not And if here the plaintiff In his 
ignorance of the law just gave away his debt 
and the defendant got a receipt in full for 
nothing; if the plaintiff sold his judgment 
of $22,000 for a tight which was no right 
then the defendant has overreached him, he 
has availed himself of the plaintiff's mistake 
of law with a vengeance.- It is a case of 
fraud and equity will make him whole. The 
cases on this head are numerous and go very 
far. Lansdown v. Lansdown, Mos. 364; Bing- 
ham V. Bingham, 1 Ves. Sr. 126; Pusey v. 
Desbouvrie, 3 P. Wms. 315-321; Evans v. 
Llewellyn, 2 Brown, Oh. 150; Farewell v. 
Ooker, cited in Cholmondeley v. Clinton, 2 
Mer. 352; Cann v. Cann, 1 P. Wms. 727; Ac- 
ton V. Peirce, 2 Vern. 480; Oannel v. Buckle, 
2 P. Wms. 243; Naylor v. Winch, 1 Sim. & 
S. 56i; Hunt V. Rousmanier, 1 Pet [26 U. S.] 
1; Lowndes v. Chisholm, 2 McCord, Eq. 463; 
Lammot v. Bowly, 6 Har. & J. 500; Evants 
V. Strode, 11 Ohio, 481; Drew v. Clarke, 
Cooke, 374r-3S0. 

It is not necessary, to entitle the plaintiffs 
to come into equity with this biU, that they 
should be absolutely without relief at law. 
Equity has jurisdiction when relief at law 
is doubtful or difficult. Weymouth v. Boyer, 
1 Ves. Jr. 424; Bynum v. Sledge, 1 Stew. & 
P. 138; Ludlow v. Simond, 2 Gaines, Cas. 39; 
Livingston y. 'Livingston, 4 Johns. Oh. 287. 
"It is not of course to be taken as an answer 
to a bin praying relief, that the matter might 
be taken advantage of at law." Campbell 
V. French, 2 Cox, Ch. 367. The averment of 
the bill is, that plaintiffs are prevented from 
proceeding at law. 

III. How stands the question at law? The 
defendant contends that issuing and execut- 
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ing a writ of ca. sa, at law, discharges the 
debt at law, and satisfies the judgment, and 
this although the defendant expressly agrees 
that it shall not haye such affect. The plain- 
tiffs submit the rule on this subject to be, 
that issuing and executing an execution pre- 
sumes a satisfaction. To this extent, and 
no further, has the law gone in regard to 
any kind of execution; and a careful ex- 
amination will show that it has never fairly 
gone further in this regard as to a ca. sa. 
than as to any other writ of execution, and 
that the two English cases (and certain New 
York cases which were decided on their au- 
thority) were hastily decided, and without 
support from principle, reason or authority. 

It was originally questioned whether a 
judgment could have more than one execu- 
tion, and it was held accordingly, that any 
writ of execution being once issued, the judg- 
ment was functus. But the rule was after 
established othex'wise, that is, that no execu- 
tion issued is a satisfaction, or prevents an 
alias, unless satisfaction appear by»the re- 
turn. See the old cases quoted by Lord Ho- 
bart, in Foster v. Jackson, Hob. 57. No rule 
of law can be established so irdmical to lib- 
erty or so severe upon debtors, as that which 
would say, that the creditor shall in no way 
deal with his debtor for his liberation from 
imprisonment, without discharging the debt 
and satisfying the judgment. See Jackson v. 
Knight, 4 Watts & S. 412. A fi. fa. executed 
presumes a satisfaction; there can no other 
execution be issued till by the return of the 
first it be shown that there has not been 
satisfaction. Slie v. Finch, 2 Rolle, 57; Mil- 
ler V. Parnell, 6 Taunt. 370. A ca. sa. ex- 
ecuted does no more, it presumes a satisfac- 
tion. 

Many cases, both English and American, 
may be found, and will be cited by the de- 
fendant, where it has been said, and some 
where it has been held, that "plaintiff re- 
ceives a satisfaction in law by having his 
debtor in execution." Hobart, 0. J., reasons 
himself to this in Foster v. Jackson, already 
cited. This is said in many other cases. 
Tanner v. Hague, 7 Term R. 420; Ransom v. 
Keyes, 9 Cow. 138; Crary v. Turner, 6 Johns. 
51; Yates V. Van Rensselaer, 5 Johns. 364; Lit- 
tle V. Bank, 14 Mass. 443; Freeman v, Ruston, 
4 Dall. [4 U. S.] 214. If this be true, or if 
there be such a principle in the law, then it 
is a reason, and a sufficient reason, why the 
plaintiff may not by any agreement with the 
defendant, relieve him from imprisonment, 
and yet preserve the debt and to the judg- 
ment its efficacy at law. If this reason be 
not sound, or if there is no sUch principle in 
the law, .then no other reason can be given, 
and none other is in any of the cases given, 
why the law should not regard and protect 
such agreement, or why the law should as- 
sume for itself the anomalous and discred- 
itable position into which Grose, J., puts it 
in Blackburn v. Stupart, 2 East, 243, where 
he says that though the conduct of the de- 



fendant may have been "very scandalous," 
there is for the plaintiff no relief. 

That there is any such principle or rule in 
English law, as that plaintiff receives satis- 
faction by having his debtor in execution, is 
contradicted by Lord Coke, in Blumfield's 
Case, 5 Coke, 86a.3 

By all the decisions holding that if the de- 
fendant after escape, the judgment is good 
(Basset V. Salter, 2 Mod. 136); for if the 
judgment is functus by executing the writ, 
nothing after can restore it. By the decisions 
holding that executing a ca. sa. on a privi- 
leged person, who is after discharged, does 
not make void the judgment. Merchant v. 
Frankis, 2 Gale & D. 473. By the statute of 
21 Jae. I., that if defendant die in execution, 
the judgment shall be still effective. By the 
decisions that an after insolvent's discharge, 
leaves the judgment effective. Nadin v. Bat- 
tie, 5 Bast, 147. By the cases holding that 
the new writ is in no case void, but voidable, 
only on cause shown. 1 Scott, 404. 

The class of English cases, where it was 
held that a plaintiff having a judgment 
against several defendants, could not release 
one from execution, without entirely losing 
his debt as to the others, is easily intelligible, 
and is the law of fi. fa. as well as ca. sa., and 
is even the law of original liability, for there 
is no way by which one of several partners 
can be discharged from an original liability 
without discharging the others. And this 
principle explains various cases. Denton v. 
Godfrey, 11 Jur. 800; Herring v. Dorrell, 4 
Jur. 800; Ballam v. Price, 2 Moore, 235. So, 
too, the class of cases where the plaintiff 
took, in satisfaction of his judgment, a new 
agreement, and it was held that this judg- 
ment was gone, and he must resort to suit 
on his new agreement, are clear in principle 
and reason. Jaques v. Withy, 1 Term. R. 
557; Birch v. Sharland, Id. 715; Vigors v. 
Aldrich, 4 Burrows, 2482; Goodman v. Chase, 
1 Barn. & Aid. 297; Da Costa v. Davis, 1 
Bos. & P. 242. 

The only two English cases going the 
length that defendant asks in this case, and 
holding the judgment satisfied, and that 
plaintiff can have no further remedy in his 
then suit, whatever defendant's agreement 
may have been, are Clark v. Clement, in 6 
Term B. 525, and Blackburn v. Stupart, in 2 
East, 243. In Thompson v. Bristow, reported 
by Barnes, Notes Cas. 205, the report is in a 
line, and the question seems to have been 
one of continuance on the roll. The reporter, 
at best, is not the most satisfactory. 

The two former cases drive the law to the 
position assumed for it by Grose, J., in 
Blackburn v. Stupart, that however "scan- 
dalous" the conduct of the defendant may 

3 Lord Coke says expressly "The execution of 
the body is no satisfaction, * * * but a gage 
for the debt," and he calls on his readers to 
note "good differences between execution not 
valuable, as of the body of the defendant, and 
execution valuable, as of lands," &c. 
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have been, the law can give the plaintiff no 
relief against his fraud. Their authority is 
much shaken, ana in some cases contradicted, 
by later English decisions: as in Baker v. 
Ridgway, 9 Moore, 114, 2 Bing. 41, which 
was the case of voluntary discharge by 
plaintiff from arrest, and is authority for the 
position that if plaintiff were induced to the 
discharge by the defendant's fraud, it shall 
not avail him, but the judgment shall be 
held effective. In Atkinson v. Bayntun, 1 
Scott, 404, Sergeant Wilde in argument, 
doubts the soundness of the principle estab- 
lished by Blackburn v. Stupart and Clark v. 
Clement; and Tindal, C. J., plainly thought 
with him. Parke, J., says, that in Jaques v. 
Withy, Ashurst, J., spoke too broadly, and 
that BuUer disagreed; and quotes Baker v. 
Ridgway, that if there were fraud in defend- 
ant's procurement of discharge, he may be 
re-arrested. 

The law of ca. sa. in this regard, is refused 
to be extended to cases of attachment for not 
complying with award, and Holroyd, J. says, 
"Indeed those eases (meaning Clark v. Clem- 
ent and Blackburn v. Stupart) were consid- 
ered so strong that the legislature intei-posed. 
Good V. Wilks, 6 Maule & S. 413. 

But be the English law what it may, the 
Pennsylvania courts hold as we ask this 
court to hold. In Sharpe v. Speckenagle, 3 
Serg. & R. 464, it was held by the supreme 
court of Pennsylvania on general principles, 
that a discharge under an insolvent act, of 
one arrested on a ca. sa., did not discharge 
his surety for stay of execution. Chief Jus- 
tice Tilghman says: "I take the law to 
stand thus: If the plaintiff takes the body 
of the defendant in execution, he can never 
have against him while in jail, any other ex- 
ecution; but if he dies in jail, he may have 
execution against his lands or goods, by vir- 
tue of the statute 21 Jac. I. c 24. I think, 
too, that in case of death, the better opinion 
is, that the plaintiff might have had execu- 
tion against the defendant's lands or goods 
at common law. The statute 21 Jae. recites, 
that it had been greatly doubted, &c It cer- 
tainly had been doubted, although the de- 
cision reported in Blumfield's Case, 5 Coke, 
86, was expressly in favour of the execution, 
and for reasons not easily answered: be- 
cause the plaintiff having secured his legal 
remedy, was in no default, and therefore 
ought not to be injured by the act of God, 
which works wrong to no man: and it would 
be most unjust, if in such case, the goods of 
the defendant should not be liable, &c. In 
the case of Foster v. Jackson, Hob. 52, de- 
cided in the reign of James I., the law was 
indeed held contrary to Blumfield's Case, but 
in my opinion, for reasons more technical 
and artificial, but less substantial and satis- 
factory. In that case, however, although, 

&c yet it was laid down, that 

the taking on the ca. sa., 'was not the perfect 
satisfaction in nature to aU purposes, and 
against all persons.' On the contrary, 'that 
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it was clearly no satisfaction, so as to bar 
the plaintiff to seek satisfaction against an- 
other for the same debt.' This principle the 
court held 'decisive' of the case before them, 
as the discharge 'was effected by the act of 
law, which, like the act of God, injures no 
man." There was, indeed, in the Pennsyl- 
vania act an express provision, that no other 
person should be acquitted by the principal 
debtor's discharge, which the court say they 
could call in aid, if necessary; but it is not 
called in aid, the case being decided on com- 
mon law principles. The case of Jackson v. 
Knight, 4 Watts & S. 412, in the same court, 
is much stronger and absolutely in point 
By agreement in writing, endorsed on the 
writ, and signed by the counsel, the defend- 
ant's body was to be released 'without preju- 
dice to his future liability for the debt and 
interest of the judgment, which is to remain 
in full force and unimpaired.' The court 
held that the agreement prevented a dis- 
charge of the judgment against him, which 
remained a lien on his lands, and so encum- 
bered them as to make an encumbered and 
unmarketable title. And the court manifest- 
ly approves of the charge of the court below, 
that 'such a discharge is for the benefit of 
the defendant: it comports with humanity, 
justice and common sense:' and of the posi- 
tion that the principle which the defendant 
here seeks to maintain, 'has been carried to 
an unreasonable and oppressive length, and 
often to the great injury of unfortunate debt- 
ors;' and that no case precisely like the one 
before them, had been shown." 

Reverting to the language of Chief Justice 
Tilghman, who says, that neither the act of 
the law, nor the act of God, ought to work 
an injury to the plaintiff, we ask, where shall 
the act of the defendant himself— or the act 
of the plaintiff, done for his benefit and at 
his request,— which is tantamount to the act 
of the defendant himself— work any injury 
either? 

J. M. Read, Mr. Cadwalader, and W. A. 
Jackson, in support of the demurrer. 

The thorough view which we propose lo 
take of this case at law, will very much set- 
tle the question of equitable aid; for It will 
show how pervading the rule at law is. The 
creditor, by issuing a ca. sa., chooses the 
body of the debtor in preference to his lands 
or goods, as the source of his satisfaction. 
By making an arrest, he secures to himself 
the satisfaction he has chosen, and is there- 
by estopped from resorting to any other 
mode of execution. As long as he holds the 
body, he is in the possession of a continuing 
satisfaction, and when, with his consent, the 
body is released, he confesses that his satis- 
faction is complete; and if the release is ac- 
companied by any agreement with the debt- 
or, or third parties acting for him, such 
agreement (whatever may be its termsj is a 
new and original contract, which can in no 
way affect the completeness of the satisfac- 
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tion previously received. This is the Eng- 
lish law. 

From a series of decisions upon tnese 
points, covering four centuries, only a single 
case tBlumfield's Case (1596) 5 Coke, 87), can 
be cited in conflict with the rule thus stated. 
The statement of facts in Blumfield's Case 
hy Lord Coke is this: "Two men were bound 
jointly and severally in a bond, one was 
sued, condemned, and taken in execution, 
and afterwards the other was sued, con- 
demned, and taken in execution, and after- 
wards the first escaped and thereupon the 
other brought audita querela." Judgment 
was given against the payer. The decision 
is law, and in harmony with the principles 
above laid down. Lord Coke, however, in 
his annotation cites the Case of Jones and 
Williams (elsewhere unreported), "where 
two men were condemned in debt, ana one 
was taken and died in execution, yet the 
taking of the other was lawful." This case 
may also be law, but makes nothing against 
the present appellee. Lord Coke proceeds, 
"and then" (in Jones and 'Williams) "it was 
resolved by the whole court that if the de- 
fendant in debt dies in execution, the plain- 
tiff may have a new execution by elegit or 
fi. fa. for divers reasons," which he goes on 
to enumerate. It is for this passage that the 
case has been often heretofore and is now 
cited, the value of the authority being mere- 
ly this: that Lord Coke in reporting a prin- 
cipal case, which is entirely with us, refers 
to an unreported case which is also with us, 
but in which there is a dictum against us of 
which he appears to approve. But whatever 
may have been its original authority, this 
dictum has been repeatedly declared not to 
be law. Blumfield's Case was argued in 39 
Eliz., and published in 3 Jac, and must con- 
sequently have been well known in 4 Jac, 
when the case of Williams v. Cutteris (1607) 
Cro. Jac. 136, also cited as Cutter v. Lamb, 
was decided. Yet in the last-mentioned case, 
the defendant having died in execution, the 
court held that the plaintiff had no further 
remedy. In Foster" v. Jackson (1613) Hob. 
52, 57, where the same point arose. Chief 
Justice Hobart makes the same decision, and 
in the course of an elaborate opinion ap- 
proves the Cases of Blumfield, and Jones 
and Williams, but condemns the dictum 
which accompanies them. Since then, in Sir 
Edward Coke's Case (1624) Godb. 294, and 
in Cave v. Fleetwood (1630) Litt. 325, it was 
pronounced "not to be law," and In Taylor 
V. Waters (1816) 5 Maule & S. 103, where a 
similar point arose and counsel urged its au- 
thority, it was wholly disregarded by the 
Court. From that time up to the present, 
though similar questions have frequently 
arisen, it is believed that this citation nas 
never been offered to the consideration of an 
English tribunal. 

Having disposed of this dictum, we will 
proceed to examine, first, those cases in 
which it has been held that the release of a 



debtor in execution by the plaintiff's con- 
sent, is a satisfaction of the judgment and 
execution, and also an extinguishment of the 
debt 

In Whiteaeres v. Hamkinson (1627) Cro. 
Car. 75, one of two co-obligors pleaded that 
the other, being in custody in a suit upon the- 
same bond, the sheriff permitted him to go 
at large, and upon demurrer, it was adjudged 
for the plaintiff; but, say the court, "if he 
had pleaded that the sheriff suffered him to 
go at large by the license or command of the 
plaintiff, it had been a discharge, and might 
have been pleaded in bar." 

In Walker v. Alder (1649) Style, 117, the 
plaintiff. consented to an interview with the 
defendant beyond the prison bounds, but 
having failed to come to an agreement, re- 
committed him. The court held that "the 
execution was discharged by the prisoner's 
going at large." 

In Price v. Goodrick (1653) Style, 387, Chief 
Justice Rolle held that in a judgment against 
three, if one be taken and discharged with 
plaintiff's consent, the other two cannot be 
taken upon the same judgment. 

In Basset v. Salter (1677) 2 Mod. 136, the 
decision in Walker v. Alder first above cited, 
is affirmed, and the court say, "He (the de- 
fendant), could never after be in execution 
at his suit for the same matter." 

In Thompson v. Bristow (1743) Barnes, 
Notes Cas. 205, "the defendant was taken in 
execution, and was afterwards discharged 
by plaintiff's consent, and a written agree- 
ment was entered into by the parties, that 
the judgment should stand revived for 
twelve months. After more than a year 
from the last ca. sa., plaintiff caused defend- 
ant to be again taken in execution, without 
continuance on the rolls, relying on the writ- 
ten agreement. The court held the agree- 
ment to be null and void, and made the rule 
absolute to set aside the last ca, sa., and dis- 
charge the defendant out of custody," 

In Vigers v. Aldrich (1769) 4 Burrows, 
2482, the defendant was released on binding 
himself to pay the debt by instalments. Up- 
on default, an action of debt was brought 
upon the judgment. "The court held this to 
be an absolute consent in the plaintiff to dis- 
charge the defendant out of execution, in 
consideration of a new agreement then en- 
tered into, whereby he was to receive sev- 
eral sums of money, instead of the person of 
the defendant (which was all that he could 
have had if he had kept the defendant in 
gaol,) and that he could not bring an action 
upon the judgment after the defendant had 
been taken in execution and discharged by 
the plaintiff's own consent, but ought to have 
brought a new action upon the case founded 
upon this new agreement." Yates, J., add- 
ed, that he could not declare on the old judg- 
ment since it was necessary to allege that 
"it remained altogether unsatisfied." 

In the leading case of Jaques y. Withy 
(1787) 1 Term K. 557, defendant was released 
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upon giving a bond with warrant of attor- 
ney for tlie debt. A tecbnical error was com- 
mitted in. naming the court where judgment 
was to be confessed. The original judgment 
was attempted to be used as a set-off in an- 
other suit. Ashurst, J., . . . . "I know of 
but one case where a debtor in execution, 
who obtains his liberty, may afterward be 
taken for the same debt, and that is where 
he has escaped; but the reason of that is, be- 
cause he was not legally out of custody. 
But where a prisoner obtains his discharge 
with the consent of the party who put him in 
execution, he cannot be retaken." BuUer, J., 
. . , . "The case of Vigers v. Aldrich, 4 
Burrows, 2482, goes to the whole length of 
this. For it shows that if a defendant has 
been once discharged out of execution, upon 
terms which are not afterwards complied with, 
the plaintiff cannot resort to the judgment 
again or charge the defendant's person in 
execution." 

In Da Costa v. Davis (1798) 1 Bos. & P. 
242, a bond was given conditioned to surren- 
der the defendant, who had been discharged 
by consent of plaintiff, or pay the debt The 
court held the first alternative of the bond 
was void, being to render a prisoner in execu- 
tion who had once been discharged. 

In Clark v. Clement (1796) 6 Term B. 525, 
there was a judgment and ea. sa. against 
Clement and English. English was arrested 
and afterwards .discharged upon agreement 
with the plaintiff by which he bound him- 
self to surrender, if the debt were not paid 
within a certain time. Clement then moved to 
quash the ca. sa. and enter satisfaction on the 
roll. Eule granted so far as to protect Clem- 
ent from any arrest under the judgment. 
Upon non-payment, English being re-arrested, 
moved to quash the ca. sa. and enter satisfac- 
tion; citing the above c|ted cases of Thompson 
V. Bristow, Vigers v. Aldrich, Jaques t. 
Withy. Rule made absolute. 

In Tanner v. Hague (1797) 7 Term R. 420, 
the defendant was released upon 'agreeing to 
pay the debt at a future day. On non-pay- 
ment fi. fa. issued, which the court set aside 
because "the plaintiff received a satisfaction 
in law by having his debtor once in custody 
on execution." 

In Blackburn v. Stupart (1802) 2 East, 243, 
the defendant was released upon agreeing to 
pay the debt at a future day or consent to 
execution issuing 'against his person or estate. 
Upon non-payment he was arrested, and paid 
the debt to procure his discharge. This was 
a rule to set aside the execution, and that the 
money in the sheriff's hands should be re- 
funded. The court made the rule absolute, 
and Grose, J., said, "a person cannot be taken 
in execution twice on the same judgment, 
whether he had so agreed or not." 

In Goodman v. Chase (1818) 1 Barn. & Aid. 
303, the defendant agreed to pay the debt 
and costs, provided his son then in execution 
for them should be discharged. The case 
turned upon the question, whether this prom- 



ise of Chase, Sr., was within the statute of 
frauds. Lord EUenborough, C. J.: "By the 
discharge of Chase, Jr., with the plaintiff's 
consent, the debt as between those two per- 
sons was satisfied. No case can be cited in 
which such a discharge has not been held suf- 
ficient. Then if so, the promise by the de- 
fendant here is not a collateral, but an origi- 
nal promise, for*whieh the consideration is the 
discharge of the debt as between the plain- 
tiff and Chase, Jr." 

In the case of Ballam v. Price (1818) 2 
Moore, 235, it was held to be "quite clear that 
the discharge of one operated as the release 
of both the defendants." And to the same ef- 
fect is Eales v. Fraser (1843) 6 Man. & G., 
755. 

In Herring v. Dorrell (1840) 4 Jur. 800, 
where two were in prison, and one was dis- 
charged by the plaintiff's consent, Coleridge, 
J., held that the other was entitled to his dis- 
charge as of course, and there was no consid- 
eration for a promise made by him in order to 
procure it. 

In Denton v. Godfrey (1847) 11 Jur. 800, the 
facts were similar to those in Clark v. Clem- 
ent, and on application made, the same rule 
was made absolute as to the defendants not 
arrested. 

This branch of the case may be satisfactor- 
ily summed up by a citation from the First Re- 
port of the common law commissioners (1851) 
Law Com'rs Report p. 48, at the head of 
whom was the present Lord Chief Justice Jer- 
vis. After recommending that authority be 
given the plaintiff's attorney to consent to the 
discharge of a defendant in execution, they 
proceed to say (15 Law Mag. pp. 132, 133), 
"but as a discharge by the creditor's authority 
from custody on a writ of execution, is a satis- 
faction of the debt, we think the authority 
should only be binding, so far as the sheriff 
is concerned, leaving it to the parties to con- 
test the right of the attorney to give the dis- 
charge." Such an incidental recognition of 
the law, coming from so high an authority, 
proves in the most conclusive way, how thor- 
oughly it is established in England. It re- 
mains, 

n. To examine into the effect of an arrest 
and imprisonment upon a ea. sa. generally; 
the position of the defendant being, that such 
an arrest and imprisonment, if regular, con- 
stitute a perfect satisfaction, so long as the im- 
prisonment continues, and that the nature of 
the satisfaction can only be impaired by an 
interruption of the imprisonment through the 
tortious act of the defendant himself, or the 
operation of the law in invitum, as against 
the plaintiff. 

In y. B. 33 Hen. VI. (1455) p. 48, it is said 
by Davers: "Suppose a man recover against 
me and take my body in execution, he shall 
have neither elegit nor fi, fa., nor any other 
execution, because this amounts in law to .<!at- 
isfaction." So in Y. B. 13 Hen. VH. (1498) 
p. 1, it is said by Keble: "If on a ca. sa. the 
sheriff return cepi corpus, the plaintiff shall 
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never have another ca. sa., for he learns from 
the return of the sheriff that he was in exe- 
cution, and then he had the otiject of his suit." 

The most carefully considered case on this 
whole subject is Foster v. Jackson (1613) 
Hob. 52, where the defendant died in execu- 
tion, and the plaintifE brought scire facias 
against his executors. After examining Blum- 
field's Case and reviewing tfie whole subject 
at length, Chief Justice Hobart says: "But 
now singly out of the very point, I hold that 
a capias ad satisfaciendum is against that 
party as not only an execution, but a full sat- 
isfaction by force and act and judgment of 
law, so as against him he can have no other 
nor against his heirs or executors, for these 
make but one person at law." And in conclud- 
ing he lays down the broad principle on which 
many of the decisions already referred to are 
based, especially those where an agreement 
to surrender has been held to be void, "that 
the body of a freeman cannot be made subject 
to distress or imprisonment by contract, but 
only by judgment." 

The law as thus laid, governed all subse- 
quent cases of death in execution until parlia- 
ment interfered, and by the statute of 21 Jac. 
I. c. 24, gave the creditor a further remedy 
against the estate of the deceased. 

In Burnaby's Case (1726) 1 Strange, 653, 
the plaintiffs having the defendant in execu- 
tion, afterwards petitioned as creditors for a 
commission of bankruptcy, but the lord chan- 
cellor held, "that the body of the debtor being 
in execution, it was a satisfaction of the debt 
in point of law, so that they were not creditors 
who could petition." 

And in Horn v. Horn (1749) 1 Amb. 79, Lord 
Hardwicke, distinguishing between law and 
equity, says: "The body being detained is not 
in this court a satisfaction; the reason is be- 
cause he is detained for the contempt; but at 
law the detaining the body is a satisfaction, 
and you cannot afterwards take his goods." 

Taylor v. Waters (1816) 5 Maule & S. 103, 
was assumpsit by one in prison; a set-ofC 
was pleaded, and it was replied that the 
debt so pleaded, was the same for which the 
plaintiff was still in custody. Lord Ellen- 
borough held that "the taking of the body in 
execution does not extinguish the debt, but 
it bars the remedy against the debtor, and 
in like manner precludes a set-off against 
him." Here the defendant being still in cus- 
tody, the debt is not yet extinguished, but 
the plaintifE has no other remedy, since he is 
in the actual receipt of satisfaction, and has 
the means in his control of continuing that 
satisfaction till it becomes complete. 

In Ex parte Knowell (1806) 13 Yes. 193, 
after a commission of bankruptcy issued, 
the plaintiffs committed defendant on ca. sa. 
The chancellor refused to allow them to 
prove under the commission, since their act 
"operated as a discharge." This is a pecul- 
iarly strong case because the arrest was 
made at the request of the assignees to com- 
pel the debtor to make certain conveyances. 



In Franklyn v. Thomas (1817) "3 Mer. 225, 
in consequence of delay in filing a bill for a 
common injunction to stay proceedings at 
law, the plaintiff at law was enabled by de- 
murring to the bill to gain time enough to 
take the defendant (Franklyn) in execution. 
The demurrer being subsequently overruled, 
Franklyn demanded to be put in the same po- 
sition he would have occupied, if there had 
been no demurrer. Lord Eldon says (Id. 
233): "It is true that when goods have been 
taken in execution, that may be easily set 
right. But here the taking in execution is 
a discharge of the debt." And on a subse- 
quent day he says (Id. p. 234): "The order 
therefore to be made in this should be, that 
he shall be discharged on undertaking to 
again confess judgment, so that he may not 
afterwards say, the existing judgment and 
debt has been satisfied by the execution, 
from which he is now discharged." Accord- 
ingly, the order, which is reported at length 
(Id. p. 235), was prepared with evident so- 
licitude to avoid on the one hand any im- 
plication of a continuing liability upon the 
old judgment, which was discharged by the 
release, and on the other to secure to the 
plaintiff at law, a new and original contract 
of equal value, accompanied by a warrant of 
attorney authorizing the confession of a new 
judgment in the same amount as the former. 

A similar question recently arose in the 
case of Money v. Jorden, 20 Law J. Ch. 174, 
15 Jur. 49, 13 Beav. 229, 1 Eng. Law & Eq. 
146 (1850), and Lord Langdale relied on the 
case of Franklyn v. Thomas, and directed 
the same order to be made. 

In Beaven v. Bobins (1826) 8 Dowl. & R. 
42, a plaintiff who was in execution for the 
costs of a former suit, brought a second ac- 
tion for the same cause, and the court re- 
fused to stay proceedings in the second un- 
til the costs of the first were paid. The im- 
prisonment was suflScienL 

The aboye cases not only sustain the posi- 
tion to which they are cited, but they also 
prove that it is not merely a sharp point of 
law, adhered to out of respect for ancient au- 
thority, but that it has been treated at all 
times, both by the judges at law and by 
chancellors, as a well-founded principle, to 
which a controlling force should be given in 
every ease where it is either directly or col- 
laterally involved. The original debt has 
uniformly and for all purposes for which it 
has ever been attempted to be used— wheth- 
er as a set-off, the foundation of an assump- 
sit, or of a claim in bankruptcy— been held 
to be satisfied and the judgment to be value- 
less. 

So far as the examination of the English 
law is concerned, it only remains. 

III. To examine some particular cases, 
which are considered by the other side as ex- 
ceptions to the general rule, but which in 
reality go far to illustrate and strengthen it 

1. Cases of escape. By the oldest authori- 
ties (Brooke, Execution, pi. 79; Y. B. 33 Hen. 
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VI. p. 47), an escape was considered as ef- 
fectual a discharge of the debt as a release, 
and Blumfield's Case is the firat decision to 
the contrary. The opposite doctrine was 
finally established in Whiteacres y. Hamkin- 
son (1627) Cro. Oar. 75; and the reason of it 
' was given by Ashurst, J„ in Jaques v. Withy 
(1787) 1 Term R. 557: "I know of only one 
case where a debtor in execution who ob- 
tains his liberty may afterwards be taken 
again for the same debt, and that is where 
he has escaped; and the reason of that is be- 
cause he was not legally out of custody." 
The result of these cases then is, that where 
the prisoner has escaped of his own wrong, 
although the satisfaction which the plaintiff 
was receiving is temporarily interrupted in 
fact, yet in intendment of law the defendant 
is still in custody and may be retaken. 

2. Cases of rescue, which depend upon the 
same principle as those of an escape. 
Jaques v. Withy; Lark's Case (anno 1430) 1 
Hats. Free. p. 17; Atwyll's Case (anno 1478) 
Id. p. 48; May, Prac Pari. p. 107; 1 Hats, 
pp. 153-157; May, Prac. Pari, (anno 1603) 
pp. 113, 114. The defendant was never, in 
contemplation of law, out of custody. 

3. Arrest of privileged defendants. The 
arrest of a member of parliament has from 
the earliest times been held irregular; and 
it was occasionally doubted whether such an 
arrest, followed, as it necessarily was, by a 
discha-rge, either upon writ of privilege or 
without it, did not operate like a release by 
consent as a total discharge of the debt. 
Thus, in the celebrated Case of Sir Thomas 
Shirley, Hatsell says: "It appears that the 
principal difficulty attending the release of 
Sir Thomas Shirley was the same that had 
occurred in the former cases of this nature, 
viz., 'That the warden would have been 
liable to an action of escape, and the creditor 
would have lost his right to an execution.' 
Nor was it in the power of the house of com- 
mons alone to give any security upon either 
of these points; it therefore became neces- 
sary in this case, as in the instances of Lark, 
Atwyll, &e., to make a particular law 'to 
secure the debt of the creditor, and to save 
harmless the warden of the fleet,' and in or- 
der to avoid this difficulty for the future, it 
was thought expedient to pass the general 
law of the first of Jac. I. c. 13." This act, 
after reciting that "doubt hath been made, if 
any person being arrested in execution and 
by privilege of either of the houses of par- 
liament, set at liberty, whether the party at 
whose suit execution was pursued, was for 
ever after barred and disabled to sue forth 
a new writ of execution in that case," en- 
acts, that after the expiration of the priv- 
ilege, the party may sue out another writ of 
execution with the same effect as if the first 
had never issued. 

The material question here is, to determine 
upon 'what grounds a second ca. sa. was in 
any case of privilege allowed to issue. In 
the case of Cassidy v. Steuart (1841) 2 Man. 
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& G-. 437, where the whole subject was ex- 
amined with great research, the judges were 
all of opinion that the first ca. sa. was irregu- 
lar and illegal. Bosanquet, J., says: '*The 
arrest, therefore, of a member of Parliament 
would clearly.be an illegal act. Page 471. 
But if the thing ordered to be done be il- 
legal, the order must also be illegal." In the 
earlier privilege case'of M'Gormick v. Melton 
(1834) 1 Cromp. M. & R. 525, 5 Tyrw. 147, 
3 Dowl. (House of Lords) 215, Lord Lynd- 
hurst, speaking of the effect of such a ca. sa. 
as between the parties, plaintiff and defend- 
ant, uses the strong language that "a writ 
set aside for irregularity is a nullity and void, 
and is no satisfaction of the judgment." Col- 
lins V. Beaumont, 10 Adol. & E. 225; Towers 
V. Newton, 1 Adol. & E. (N. S.) 319; Barrack 
V. Newton, Id. 525; Merchant v. Erankis, 2 
Gale & D. 473. And this is the generally 
received law as between the parties, although 
the apparent regularity of the writ may be 
a sufficient protection to the officer serving it. 
The case of privilege then as affecting the 
service of a ca. sa. is simply this: A plaintiff 
in possession of a valid judgment undertakes 
to enforce it by issuing an irregular and ille- 
gal execution, which, in the words of Lord 
Lyndhurst, is a mere nullity, and upon this 
writ the defendant is arrested, and of course 
discharged. It is evident that the first in- 
gredient of satisfaction is wanting. The case 
is exactly the converse of an escape, for as 
in the one, the defendant, in the words of 
Ashurst, J., was never legally out of custody, 
so here he was never legally in custody. A 
good judgment 'cannot be satisfied, nor a valid 
debt extinguished, by serving an irregular, 
illegal, and void execution. This ruling is by 
no means peculiar to the case of privilege. 
As early as the case of Sir William Pish v. 
Wiseman (1627) Godb. 371, Dodderidge, J., 
stated the general principle in language quite 
as strong as Lord Lyndhurst's. "If the ex- 
ecution be lawful, and upon lawful process, 
and the party be delivered out of execution, 
then he shall not be taken again in execution. 
But if he be taken in execution upon an er- 
roneous process, if he be delivered out, he 
may be taken again in execution; for the 
first execution is erroneous, and is no record, 
being reversed." 

4. Cases of discharge from imprisonment 
by the Lord's act, &c. The discharge in these 
cases has always been held to be the act of 
the law, and not to imply any consent on 
the part of the plaintiff. In compliance 
therefore with the old maxim, the courts 
have taken care that this act of law shall in 
no way injuriously affect the plaintiff's 
rights. Thus in Nadin v. Battie (1804) 5 
East, 147, where two were in prison, and one 
was discharged because of the plaintiff's re- 
fusal to pay the prison charges. Lord Ellen- 
borough, on an application to discharge the 
other, decided that "the discharge cannot be 
said to have been with the plaintiff's assent, 
because he did not choose to detain the party 
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in prison at Ms own expense. Nor can the 
law, which works detriment to no man, in 
consequence of having directed the discharge 
of one defendant, so far implicate the plain- 
tifE's consent against the fact, as to operate 
as a discharge of the other." The same, as 
will be seen hereafter, has heen the ruling 
of the American courts, and for the same rea- 
sons here assigned. 

5. Cases of debts payable by instalments. 
Davis V. Gompertz (1833) 2 Nev. & Man. 607, 
Where the judgment is to be satisfied by in- 
stalments, and execution is to issue upon 
non-payment of any of the instalments, it is 
held that a release from imprisonment upon 
one instalment with the plaintiffs consent, 
will not affect the remedy or bar the execu- 
tion upon a second instalment. This is ex- 
pressly upon the ground that the two execu- 
tions are not for the same debt. Such was 
the prmciple that governed, the case of Atkin- 
son V. Bayntun (1835) 1 Bing. N. C. 444, which 
has been relied upon as an authority against 
the appellee. The defendants were in exe- 
cution on one instalment, and a third party 
agreed upon consideration of their release, to 
be responsible for their appearance, should 
they become liable to a second execution. 
Such second execution having issued and the 
defendants not appearing, this action was 
brought upon the agreement. It was con- 
tended that the agreement was void at law; 
but per Tindal, C. X, * * * "There is no 
statement here from which we can infer that 
the debtor was to be charged a second time, 
in respect of the same sum for which he had 
already been in custody. On the contrary,- 
by pursuing the calculation suggested by 
the agreement, it appears that the second 
execution was for a sum and a subject-mat- 
ter different from the original one." Park, 
J. "It was the duty of the defendant to 
make it clear that the second execution was 
for the same sum, as much as if there had 
been an actual recaption, and the defendant 
had come before the judge to be discharged 
on account of a second arrest. Not having 
done so, it appears to me dear that the 
plaintiff is entitled to judgment." Vaughan, 
J. "It is clear that the second execution was 
not in respect of the same sum as the first." 
Bosanquet, J. "It was incumbent on the 
defendant, in order to raise any appearance 
of an answer to the plaintiff's claim, to show 
that the two sums were the same. Not hav- 
ing done that, and it being compatible with 
the whole of his statement that the sums 
should be different, our judgment must be 
for the plaintiff." 

6. It may be proper, in this connexion, to 
notice the case of Baker v. Ridgway, 2 Bing. 
41, 9 Moore, 114, which has also been cited 
on the other side. The defendant was in cus- 
tody under a ca. sa.; a commission of bank- 
ruptcy was issued against him; the plaintiffs 
were compelled, by the St 49 Geo. III. c. 
121, to discharge him out of custody, before 
they could be admitted to prove their debt 
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under the commission; the commission was 
afterwards superseded on the ground of ir- 
regularity; and the defendant was again ar- 
rested. Affidavits were submitted by the 
plaintiffs, and relied on by the court, tending 
to prove that the irregularity by which the 
commission had been avoided, was the result 
of fraudulent collusion between the debtor 
and a portion of his creditors. Tliis was a 
motion to discharge the defendant, and enter 
satisfactiru upon the judgment The i-ule 
was discharged. Such being the facts, it 
does not seem that the case differs material- 
ly from that of an escape. It was, in reality, 
an escape effected by an abuse of the forms 
of law, and the same may be said of it, as 
Ashurst, X, said of Jaques v. Withy: "The 
defendant was never legally out of custody." 
At any rate, he was never discharged by the 
consent of the plaintiff. That these were the 
grounds of the court's opinion, may be seen 
from many of the remarks reported by Bing- 
ham-thus Best 0. X (page 46): "If this dis- 
charge has been obtained by a fraudulent 
commission, and the plaintiff has afterwards 
been cheated by a supei-sedeas out of the 
benefit sought by the proof of his debt the 
defendant may be taken again, because the 
fraud has avoided the whole transaction, and 
the defendant has never been legally out of 
custody." Burrough, X (page 48): "With a 
view to the privileges secured by that act 
(Sir Samuel Romilly's), a commission (Super- 
seded, is equivalent to no commission. The 
plaintiffs who proved, have been induced by 
a force on their minds, to discharge the de- 
fendant" Whatever may be thought, how- 
ever, of the grounds upon which the mle was 
discharged, the value of the decision as an 
authority, is seriously weakened by the man- 
ner in which it was extorted from the court. 
Best C. X, himself says (page 46): "How- 
ever, I consider myself no more bound by a 
decision delivered in the present summaiy 
mode of treating the question, than I should 
be by an opinion delivered at nisi prius." 

From all the cases, then, we draw the con- 
clusion that the English law is, and has been 
for more than four centuries, that the writ of 
ea. sa. is the highest sort of execution known; 
that it is capable of affording the plaintiff 
complete and absolute satisfaction, and that 
its execution will satisfy the judgment and 
extinguish the debt unless this its regular le- 
gal effect be avoided by some after contingen- 
cy. The only after contingencies, whether 
existing at common law or provided for by 
statute, which are allowed to have this ef- 
fect are an escape by the defendant's own 
wrong or effected by his actual fraud; a res- 
cue; an avoidance of the writ for irregulari- 
ty; an enlargement of the prisoner by act of 
law; or (since 21 Jac. I.), his death in execu- 
tion. Upon the happening of any of these 
contingencies, the plaintiff having been de- 
prived, without his own default, of the" com- 
plete satisfaction to which his writ entitled 
him, the law wUI supply him with other 
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means of enforcing it. Arclib. Com. Law 
Prae. (EcL 1853) p. 257; Sewell, Sher. p. 198. 
If, however, after the execution of the writ, 
the plaintiff voluntarily consent to the dis- 
charge of the defendant from custody, while 
by such execution and discharge the judg- 
ment is satisfied and the debt extinguished 
at law, so the plaintiff's consent operates fur- 
ther as a confession of such satisfaction, and 
if properly presented to the court, will be 
entered of record on the i*oll. The policy of 
the law, moreover, prohibits the defendant 
from entering into any agreement by which 
the judgment or debt, upon which he is in 
custody, shall, for any purpose whatever, be 
made to sm-vive his release, and pronounces 
all such agreements null and void. Never- 
theless the discharge of the defendant shall 
be a good consideration for an original and 
independent contract, which, if afterwards vi- 
olated, may be enforced by new proceedings. 
This last rule avoids the hardship to which 
creditors might otherwise, even against their 
inclination, be compelled to subject their im- 
prisoned debtors, who are unable to liquidate 
their debt by actual payment, but can give 
satisfactory security in consideration of a dis- 
charge. 

We have next to ascertain whether the 
Am erican courts have adhered to the doc- 
trines of the common law as expounded in 
England. The precise <iuestion as to the ef- 
fect of the voluntary discharge of the debtor 
from custody, has, it is believed, never been 
decided by this court. But in two cases, the 
nature of the writ of ea. sa. has been inci- 
dentally discussed in the supreme court of 
the "United States, so far as it bore collateral- 
ly upon points then before it. It was only 
necessary, therefore, to enter into this sub- 
ject, and to press the conclusions far enough 
to meet the particular question presented. 
Thus, in U. S. v. Stansbuiy (1828) 1 Pet. [26 
TJ. S.j 573, the question before Chief Justice 
Marshall was, whether the rights of a par- 
ticular debtor were to be governed by the 
common law or by an act of congress. Hav- 
ing decided in favour of the latter position, 
he waives all argument upon the common 
law, and introduces his opinion by stating it 
in a form that was unquestioned on either 
side: "It is not denied, that at common law, 
the release of a debtor whose person is in 
execution, is a release of the judgment itself. 
Yet the body is not satisfaction in reality, 
but is held as the surest means of coercing 
satisfaction. The law will not permit a man 
to proceed at the same time against the per- 
son and estate of his debtor; and when the 
creditor has elected to take the person, it 
presumes satisfaction, if the person be vol- 
untarily released. The release of the judg- 
ment is therefore the legal consequence of 
the voluntary discharge of the person by' the 
creditor." 

So, in the late case of Snead v, M'CouU 
aS51) 12 How. [53 U. S.] 407, the question 
was, whether a creditor's lien upon the lands 



1 of his debtor could survive the execution of 
a ea. sa. upon his person. Judge Daniel, de- 
livering the opinion of the court, after show- 
ing that no Uen on lands can be of superior 
binding force to that of an elegit, the capaci- 
ty to issue which never survives a fully exe- 
cuted ca. ea., incidentally alludes to the na- 
ture of this latter writ, and the effect of a 
plaintiff's voluntarily releasing a defendant 
who is in custody under it. In so doing, he 
cites at length the strong language of the 
lord chancellor in Ex parte Knowell, and re- 
fers to the leading English cases of Vigei's 
v. Aldrich, Tanner v. Hague, and Blackburn 
V. Stupart, already cited by us. 

But, in U. S. V. TVatkins [Case No. 16,650], * 
the subject was fairly brought before the 
circuit court of the United States for the Dis- 
trict of Columbia, and Chief Judge Cranch, 
in an opinion, in which almost every English 
authority is examined, sustains all the posi- 
tions taken by us as to the English law, and 
recognises them as forming part of the law 
of Maryland, and therefore binding in the 
District of Columbia. 

Since this decision, the case of Harden v. 
CampbeU (1S16) 4 Gill, 29, has been adjudi- 
cated in Maryland, and Chief Justice Martin 
sustains the conclusions arrived at by Chief 
Judge Cranch. 

The case of Snead v. M'CouU, 12 How. [53 
U. S.] was decided upon the law of Virginia, 
and the authorities of that state will be found 
peculiarly strong. Thus, in Windrum v. Par- 
ker (1830) 2 Leigh, 361, Carr, J., says (page 
367): "That the levy on a ca, sa., and the 
I'elease of the debtor from execution by the 
plaintiff or his agent, is an extinguishment 
of the debt, I have considered to be as well 
settled as any point can be, by an unbroken 
series of decisions." And in Noyes v. Cooper 
(1834) 5 Leigh, 186, Brockenbrough, J., says: 
"It has undoubtedly been established by a 
series of decisions, that where a defendant 
in execution under a ca. sa., has been dis- 
charged from his imprisonment by the di- 
rection or with the consent of the plaintiff, 
no action will ever again lie on the judg- 
ment, on which the execution is founded. 
Nor can any new execution ever issue on 
that judgment, even though the defendant 
was discharged on an express understanding 
on his part, that he should be liable again to 
be taken in execution, on his failure to com- 
ply with the terms on which the discharge 
took place." 

In aiassachusetts. Chief Justice Parsons, in 
the early case of Forster v. Puller (1809) 6 
Mass. 58, decided that a plaintiff who dis- 
charges his prisoner, "has no remedy on his 
judgment." So in King v. Goodwin (1819) 
16 Mass. 63, the court were all of 'opinion, 
"that the debtor being committed to prison in 
execution, and liberated therefrom by the 
creditor, the judgment was satisfied, and a 
pluries execution upon which the levy on the 
land was made, was void." The same doc- 
trine is affirmed in general terms in Dodge v. 
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Doane (1849) 3 Gush. 463, and in the last case 
(Cobum T. Palmer (1853) 15 I^w Rep. 629), 
upon this subject, the supreme judicial court 
of Massachusetts, through that sound and dis- 
criminating judge and writer, Metcalf, C. J., 
use the following language: "But a commit- 
ment in execution is a discnarge of the judg- 
ment, when the creditor consents to the debt- 
or being released from prison, though the 
consent be given on terms that are not aft- 
erwards complied withj or upon the debtor's 
giving new security, which afterwards proves 
to be worthless; or, though the release from 
imprisonment be upon the debtor's express 
, agreement that he shall be liable to be tak- 
en again on execution, if he fail to fulfil the 
terms on which he is released. In none of 
these cases can the creditor (unless circum- 
vented by fraud) maintain an action on the 
judgment, or lawfully take out a new execu- 
tion. Nor can he set off the judgment in an 
action maintained against him by the debtor." 

In Vermont the law was early established 
in the case of Bailey v. Kimbal (1813) 1 D. 
Chip. 151, where one of two prisoners was 
released by consent, and the other escaped. 
Judge Hubbard states the rule very forcibly: 
"Where a debtor in prison is discharged from 
his imprisonment by the creditor, he cannot 
be retaken; it is a discharge of the debt it- 
self. It is therefore immaterial to determine 
whether the escape of Jesse happened before 
•or after the discharge of Stephen. The dis- 
charge of Stephen from his imprisonment be- 
ing a discharge of the debt, must be good for 
him, and being so, it must be a discharge of 
all the defendants." 

The same is the law in Rhode Island as is 
shown by M'Crillis v. Sisson (1840) 1 R. I. 
143. 

In New York the law has always been per- 
fectly clear. In the early case of Yates v. 
Yan Rensselaer (1810) 5 Johns. 364, the plain- 
tiff agreed to enlarge the jail boimds, and 
afterwards the defendant escaped. The court 
held that the agreement was in effect a re- 
lease from custody and tixe defendant could 
not 'be retaken. So in Cooper v. Bigalow 
(1823) 1 Cow. 5G, where the defendant was 
discharged by consent, and the plaintiff at- 
).einpted to use the judgment as a set-off. 
But the court held, that "the bodies of the 
defendants being in execution, this is in judg- 
ment of law, a satisfaction of the debt." And 
In Lathrop v. Brlggs, 8 Cow. 171, and Ransom 
v. Keyes (182S) 9 Cow. 128, Judge Wood- 
worth decides, in the clearest terms, that the 
release by the plaintiff's consent, either of 
the only defendant, or of one of several, is a 
■discharge both of the judgment and the debt. 

The law is the same in New Jereey, as 
shown by the cases of Miller v. Miller (1819) 
2 South. [5 N. J. Law] 508; Strong v. Linn 
(1820) Id. 799; and Allen v. Craig (1833) 2 J. 
S. Green [14 N. J. Law] 102. In the latest 
of these cases, the court, where one of two 
defendants had been discharged with the 
plaintiff's consent, ordered the other to be 



discharged on motion, and satisfaction to be 
entered on the record, on condition that the 
said defendant would stipulate to bring no 
action on account of his imprisonment. 

So, in Bowrell v, Zigler (1850) 19 Ohio, 362, 
the latest Ohio case on the subject, and 
which, under similar circumstances, was de- 
cided upon the same principle as the English 
case of Nadin v. Battle, Chief Justice Hitch- 
cock says: "We suppose where a creditor 
causes his debtor to be imprisoned on execu- 
tion, while the imprisonment continues it is 
a satisfaction. Or if the debtor is discharged 
with the assent of the creditor, it will oper- 
ate as a satisfaction." 

In Indiana, in the case of Prentiss v. Hin- 
ton (1S41) 6 Blackf. 35. which is also similar 
to Nadin v. Battle, Sullivan, J., says: "The 
common law principle is that if a debtor, 
who is in custody under a ca. sa., be dis- 
charged with the plaintiff's consent, it oper- 
ates as a discharge of the judgment." 

So, also, in South Carolina, in the case of 
Bggart T. Barnstine (1825) 3 M'Cord, 165, 
Johnson, J., says: "By the common law, the 
discharge of a defendant, arrested on a ca. 
sa., was a satisfaction of the judgment." 

The law of Pennsylvania in 1830 on this sub- 
ject was the common law of England, and of 
the other American states, as laid down in the 
authorities we have already cited. In Free- 
man V. Ruston (1800) 4 Ball. [4 U. S.] 214, 
217, the court said: "The law is settled in 
England that a ca. sa. operates as a satis- 
faction of the debt, as an extinguishment of 
the lien of the judgment. We have no other 
rule prescribed to as in Pennsylvania, nor 
can we conceive that there would be any 
policy or justice in departing from it Sharpe 
V. Speckenagle (1817) 3 Serg. & R. 463, where 
the question arose as to the effect of a dis- 
charge under the insolvent laws of Pennsyl- 
vania, of a person in execution under a ca. 
sa. Chief Justice Tilghman said, "that the 
arrest on a capias ad satisfaciendum is in it- 
self a satisfaction of the debt, is a position 
not to be maintained unless the plaintiff con- 
sented to the discharge; then indeed the 
debt is gone." The statute of 16th June, 
1836, § 31, enacts, tbat "a judgment shall not 
be deemed to be satisfied by the arrest or im- 
prisonment of the defendant upon a capias 
ad satisfaciendum, if such defendant die in 
prison, or escape, or be discharged therefrom 
by reason of any privilege, "or at his own 
request;" but the party entitied to the ben- 
efit of the judgment may have such rem- 
edies at law for the recovery thereof as he 
would have been entitled to if such capias 
ad satisfaciendum had not been issued, &c. 
And the case of Jackson v, Unight, 4 Watts 
& S. 412, so much relied on by the other side, 
was decided in 1842, and was governed by 
this act. The agreement to discharge the 
defendant from imprisonment was dated 
10th October, 1840, and on the argument the 
counsel for the plaintiff in error cited the 
section above quoted. 
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n. There is no fraud nor any such mistake 
in the ease as equity will relieve against. If 
there was a fraud, it was one practised by 
the plaintiff on himself. His own attorney 
=drew this agreement exactly as he saw fit 
He was not hound to draw it at aU. He did 
it advisedly, of course. It is not only signed 
ty him, hut in his handwriting. To impute 
the successful perpetration of a fraud or a 
palpable ignorance of the rudimental princi- 
ples of law and practice in the. case of coun- 
sel so advised, so practised and so eminent, 
Is what we should be slow to do ourselves, 
and what we will not suffer the other side so 
greatly to underrate the ability of our older 
and very able bar— as to do, even wherp they 
are without any other resort of argumjent. 

GRIER, Circuit Justice. The bill is un- 
doubtedly drawn with much ingenuity, and 
in view of the diflSculties in which the learn- 
ed pleader saw it to be encompassed. He 
has, therefore, by allegations of fraud and 
mistake, endeavoured to draw the case with- 
m those well known heads of chancery ju- 
risdiction. But the facts and circumstances 
stated in the bill, show that there was nei- 
ther fraud nor mistake in the case. 

If a man, ignorant of the law that the re- 
lease of one joint debtor is a release of the 
other, should give such a release, equity will 
not interefere to protect him against the 
legal consequences of his act. Hunt v. Eous- 
maniere, 1 Pet [26 U. S.] 1. And even if the 
mere allegation of a mistake of the law 
■would give jurisdiction to courts of equity, 
and be a sufleient ground for relief, the doc- 
uments connected with this transaction, be- 
ing executed by most able and learned coun- 
sel, leave not the slightest room for any 
pretence of a mistake of the law. On the 
contrary, it will appear (as we shall show) 
that they were fully aware of the legal effect 
and consequences of the voluntary discharge 
of the defendant from imprisonment, and ob- 
tained all that they expected to obtain by 
his arrest 

Assuming, for the purposes of this case, 
that if the defendant had obtained his dis- 
charge from the arrest by fraud and deceit 
practised on the plaintiff, equity woxild in- 
terfere and annul the discharge so obtained, 
as to all its legal effects prejudicial to the 
defrauded party; yet the facts stated in the 
plaintiffs' bill do not allege such a case. 
Thomson made no false representations in 
order to obtain his discharge; he made no 
concealment of his property; he gave secu- 
rity to pay the value of the property settled 
on his wife, if it should be determined that 
the property was liable to the payment of 
such debts; he fulfilled his contract in good 
faith. These facts are all admitted by the bill 
which sets forth the agreement But the im- 
putation of fraud, which it is supposed will 
justify the interference of a court of equity, 
is the fact that the defendant and plaintiff 
"differ in their construction of the intention 



and legal effect of that agreement And the 
bill prays that the defendant may be en- 
joined from setting up his construction of it 
in a court of law, by way of defence to the 
plaintiffs' claim. Much as this bill has been 
seasoned with the phrases "fraudulently, de- 
ceitfully," &c.; this is, in fact, all the fraud 
imputed to the defendant. A court of equity, 
when examining a bill of complaint to find a 
grievance which will justify its interposition, 
looks to the substantive facts averred in it, 
not to the adjectives or adverbs which may 
be added to qualify them. 

The case presented by the bill, stripped of 
all unnecessary epithets, is, in short this: 
The complainants obtained a judgment 
against the defendant some twenty-five 
years ago. The only property in possession 
of the defendant, from which the judgment 
could in whole or in part be satisfied, was 
that contained in his marriage settlement, 
and conveyed for the trusts of that settle- 
ment. Whether this settlement was fraud- 
ulent or void as against creditors, and this 
property liable to be taken in execution, was 
a doubtful question. No bankrupt law was 
then in existence, by which the defendant 
could be compelled to assign for the use of 
his creditors, and thus have the question 
tried. The plaintiffs, therefore, arrest his 
body on a ca. sa.; the defendant proposes to 
give them security for the value of all the 
property contained in the marriage settle- 
ment, and aU other of which he was pos- 
sessed, if they will release him; and if, on 
the trial of an issue for that purpose, the 
court shall decide that this settlement was 
void, as against creditors, then the whole 
amount to be applied to the satisfaction of 
the plaintiffs' judgment 

By this contract the plaintiffs obtained a 
greater advantage than they could have ex- 
pected from any general insolvent assign- 
ment. For if they had continued to hold 
the defendant's body, he might have made 
an assignment with preferences, and after- 
wards obtained his discharge under the laws 
of the United States. But by this contract 
they obtained all, even if that all turned out 
to be nothing. The chance of setting aside 
the marriage settlement was considered a 
good one, and well worthy of "pursuit; while 
the expectancy dependent on the chances of 
his surviving his wife, and failure of issue, 
was held of no account. 

We can see nothing in this transaction 
tending to show, either that the plaintiffs 
were not fully aware of the legal effect of 
the arrest and voluntary discharge of the de- 
fendant, or that, after having obtained from 
defendant an assignment with security to 
deliver all his property to the sole use of the 
plaintiffs' execution, they ever calculated on 
the probability or possibility that Thomson 
might thereafter acquire property, and be 
•subject to future executions; or intended 
that this judgment should, notwithstanding 
his arrest and .assignment^ remain as an in- 
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cubus upon all Ms future struggles to amend 
his fortunes. Content -with the surrender of 
all the property within the power and con- 
trol of the defendant^ they did not covenant 
for his future earnings or possible acquisi- 
tions, nor for the renewed imprisonment of 
his body at their discretion. It is not usual 
to exact such hard bargains. It was a case 
of actual mercantile bankruptcy, without a 
technical discharge under a bankrupt law; 
and we see no reason to believe that either 
party, at the time of the contract, had any 
intention that there should be any futvure 
recourse to the judgmenL They took good 
security for the performance of the agree- 
ment which was the consideration of defend- 
ant's release, knowing that such a release 
would operate as a legal satisfaction of their 
judgment. The transaction was bona fide, 
without any suspicion of deceit, misrepre- 
sentation, or fraud, on the part of defendant. 
Why, then, should equity interfere, if the 
judgment stands satisfied at law? 

When a plaintiff has a valid legal judg- 
ment, equity may interfere as ancillary to a 
court of law, to enable the plaintiff to reach 
means of actual satisfaction, which were be- 
yond the grasp of an execution. But where 
a judgment is satisfied at law, equity will 
not interfere, unless where this satisfaction 
has been obtained by fraud or deceit, or 
made under some mistake of fact. As the 
facts exhibited by this bill, when severed 
from the epithets and adjectives used in 
framing it, show a transaction of which 
these qualities cannot be predicated; the 
defendant seems to have supported the first 
proposition of the hypothesis stated in their 
demurrer, viz., that if the arrest and dis- 
charge of defendant has operated, as a legal 
satisfaction of the jialgment, the plaintiffs 
have shown no sufficient ground for the in- 
terference of a court of equity. The second 
proposition, that if the arrest and discharge 
had no such operation in law, then plain- 
tiffs have full and adequate relief at law, is 
one which needs no argument; and, as a 
necessai-y corollary, this bill would have to 
be dismissed. 

But as the question as to the legal effect 
of this arrest and discharge will recur to us 
immediately, on the law side of the court, 
and as its decision cannot be avoided by 
leaving it to another tribimal; and, more- 
over, as it has been fully and ably argued 
by the learned counsel, it will be proper to 
notice it and state our conclusions. 

The doctrines of law as laid down by 
Chief Justice Hobart, in Foster v. Jackson, 
Hob. 60, seem to have been sanctioned by 
the subsequent decisions in England and this 
country. Blumfield's Case, 5 Coke, 86b, re- 
ported by Lord Coke, which preceded it, is 
noticed in that decision. The difference of 
opinion between the leaj.*ned judges. Coke 
and Hobart, as expressed in these cases, 
seems to have caused the statute of 21 Jae. I. 
c. 24, which gives an execution against a 



defendant's lands and goods, who has been 
arrested and died in prison. The question 
in Blumfield's Case arose, where the plaintiff 
had several judgments against joint and sev- 
eral debtors for the same debt. It was de- 
cided that the arrest and discharge of the 
defendant in one judgment was not actual 
satisfaction of the debt so as to bar an exe- 
cution on the other judgment. The distinc- 
tion between actual satisfaction as regards 
other parties bound for the same debt, and 
the legal and quasi satisfaction as between 
the parties, by an arrest and discharge of 
the defendant, is admitted in the case of 
Foster v. Jackson. To this extent Blum- 
field's Case has always been held as good 
law; ,but the other dicta and speculations of 
the learned reporter of that case cannot be 
received to affect the authority of the sub- 
sequent cases. 

Without attempting to notice aU the cases 
which are to be found in the more modern 
books of reports, the following may be stated, 
as containing principles which have been uni- 
versally admitted to be correct law, both in 
England and this country. They all proceed 
on the admitted axiom, that as between the- 
parties, plaintiff and defendant, in the judg- 
ments, the arrest of the body of the defend- 
ant is legal satisfaction of the judgment, un- 
less the party has been discharged by the 
act of God, or the act of law, without the 
plaintiff's consent. 

Thus, in Vigers v. Aldrieh, 4 Burrows, 
2483, and Jaques v. Withy, 1 Term R. 557, 
it is decided, that if a defendant has been, 
taken in execution and discharged on an 
agreement, the judgment is satisfied, and the- 
action must be on the agreement Clark v. 
Clement, 6 Term R. 525, and Tanner v. 
Hague, 7 Term R. 420, confirm the same doc- 
trine. In Blackburn v. Stupart, 2 East, 243,. 
reported by East, where the defendant was. 
discharged on his agreement that he should 
be liable to be taken in execution again, it 
was held that the defendant could not be- 
twice held in execution on the same judg- 
ment. 

The question in the Pennsylvania case of 
Sharpe v. Speckenagle, 3 Serg. & R. 463, was,, 
whether a discharge of the principal under 
the bread act, operated such a satisfaction 
of the judgment as could be pleaded by the 
bail in an action on his recognisance; and it 
was decided that it did not, on two grounds: 
1st. Because the surety in a collateral suit 
could only set up actual satisfaction; and 
2dly. The act of assembly permitting the dis- 
charge of the principal, provided that it 
should not acquit any other person bound for 
the debt. 

This decision does not in the least deny the- 
doctrine of the English case, Blackburn v. 
Stupart, already referred to and reported by 
East, but rather admits and affirms it. The 
other case, Jackson v. Knight, would, as a 
statement of common law doctrines, be some- 
what anomalous; but this decision. was after. 
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the common law had been changed by stat- 
Tite, which allows another execution where 
the "defendant is discharged at his own re- 
quest" The necessity for such a provision 
in the statute, is evidence of the state of the 
Taw antecedently. 

If the plaintiffs in this ease had exacted 
from the defendant, as the price of his dis- 
■charge, not only an assignment of all his 
property, but also a covenant and agreement 
that the judgment should be considered as 
unsatisfied, and that his property -and his 
iDody should be liable at any time thereafter 
to be seized in execution, we thint it clear 
that tills latter agreement would be treated 
^t law as altogether void. The com m on Jaw, 
while it gave the power to the creditor of 
•seizing the body of his debtor in execution, 
discouraged the ttse of a power so liable to 
abuse. It treated such an arrest as the ul- 
tima ratio, the end of all executions on, that 
judgment, and legal satisfaction of it; and 
while it left the imprisoned debtor capable of 
( maJiirig any contract for future payment, as 
a consideration for his discharge by the cred- 
itor, it gave such creditor no further remedy 
than he could obtain by an action on such 
•contract. An agi*eement made by the debtor, 
under duress of imprisonment, by which he 
should be again liable to imprisonment on the 
same judgment, was contrary to the policy 
•of the law, and void. He was not permitted, 
when once in duress, to bargain away his 
liberty. 

It is very evident, also, that an executory 
agreement which may be made the consid- 
•eration of the discharge, even though in- 
dorsed on the execution, or filed in the court, 
•can neither be treated as a judgment nor 
recognisance, or as matter of record of any 
description; and if it be not under seal, the 
action on it will be as liable to be defeated 
by a plea of the statute of limitations, as it 
would be on any other simple contract. 

Now, the argument for the plaintiffs in this 
■ease assumes that the agreement was in- 
tended to give the plaintiffs a right to issue 
further executions on this judgment; and, as 
we have seen, if such were its literal tenor, 
it would be void. But we think it due to 
the plaintiffs to say, that a proper construc- 
tion of this contract will vindicate them from 
the charge of exacting so hard a bargain 
from a debtor under duress of imprisonment, 
and more especially when the debt is one of 
suretyship only. Among mercantile men, if 
a debtor, and more especially a surety, sur- 
renders all his present property to his cred- 
itors, it is not usual to exact a lien on his 
future acquisitions. This agreement, while 
it very properly demands, as the price of de- 
fendant's discharge, an assignment of all his 
property, and security for its delivery, in 
case the issue as to the validity of the mar- 
riage settlement should be adjudged in fa- 
vour of plaintiffs, does not contain, in direct 
terms, any covenant that the arrest and dis- 
charge should not operate as satisfaction of 
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the judgment, or that future executions 
might be issued on it. It merely states, in 
general terms, (what was no doubt a fact) 
that the agreement to release the defendant, 
was for his accommodation, and covenants 
that no "prejudice whatever should arise to 
the plaintiffs' right by the defendant's en- 
largement, or otherwise howsoever." 

Now, the very learned counsel for plain- 
tiffs, who dictated this instrument, well knew 
that this arrest and voluntary discharge of 
the defendant operated as a legal discharge 
of the judgment; and he knew, also, that 
a court of law would not regard any agree- 
ment for future execution made by a prison- 
er, as binding. He cannot, therefore, be pre- 
sumed, by this very vague and indefinite 
language, to have intended what he was nn- 
willing to express in plain terms, to wit, 
that the defendant having given good se- 
curity for the delivery of all his property 
to .plaintiff, as the price of his discharge, 
should nevertheless be liable to imprison- 
ment the next day, or at any time there- 
after. Xet such is the construction which it 
is now contended should be given to this 
language, a construction which makes the 
plaintiff take, and the defendant give, every 
thing for nothing. 

What, then, may be supposed to have been 
intended by these words, "prejudice to the 
plaintiffs' rights?" When lawyers covenant 
about judgments and executions, they do not 
usually seek out such ambiguous and gen- 
eral phrases to express their meaning. What 
were the plaintiffs' "rights" which were the 
subject-matter of the contract? For to tbese 
must we look to ascertain the meaning of 
this clause. The right they contracted for, 
and for which they got security, was the ap- 
plication of all the property of defendant to 
their debt. Whether that all was much or 
little, cannot affect the case. They consid- 
ered the marriage settlement as void; the 
chance of setting it aside valuable; and the 
chance, from the possibility of Thomson's 
survivorship, without children of the mar- 
riage, as nothing. They accordingly agreed, 
that if the issue should be decided against 
them, the "property should be entirely dis- 
charged." Knowing that the discharge of 
defendant operated as satisfaction of the 
judgment, they were anxious that the 
"rights" obtained by the contract as a con- 
sideration for it, should not be affected. The 
language used plainly indicates some uncer- 
tainty in the mind of the scrivener, whether 
the discharge might not be possibly set np 
as actual satisfaction of the debt, and not 
' merely as technical satisfaction of the judg- 
ment. To guard against any such attempt 
to affect or injure the "rights" which were 
the subject of the contract, and guaranteed 
to plaintiffs by it ex majore cauteia, was 
this language inserted in it. The words 
"otherwise, however," mean anything or 
nothing, and only tend to show tbat there 
was some vague notion of a possible legal 
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advantage which might be taken, and which 
the learned counsel could not foresee clearly, 
and thought might be excluded by these com- 
prehensive terms. 

The intelligent and honourable men who 
executed this agreement cannot be supposed 
incapable of expressing clearly their inten- 
tion. Nor can we presume any intention to 
coerce the defendant into so hard a bargain, 
or conceal it under vague and ambiguous 
generalities, as a difEerent construction of 
this agreement would import. 

We are of opinion therefore: 1st. That the 
judgment against the defendant was legally 
satisfied by his arrest in execution and vol- 
untary discharge. 2d. That this effect of 
his discharge was not affected nor intended 
so to be, by any thing contained in the agree- 
ment made on that occasion. 3d. That the 
bill shows no reason for setting aside this 
contract on the ground of fraud or mistake. 
4th. That it is no part of the functions of a 
court of equity to enjoin a defendant from 
setting up a legal and just defence in a 
court of law, under the allegation that it is 
a fraud for him to differ with the plaintiffs 
in their construction of his contract. The de- 
fendant has as good a right to impute fraud 
to the plaintiffs for the construction they put 
upon it. The court imputes it to neither 
party, but dismisses the bill with costs. De- 
cree accordingly. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 15 How. (56 U. S.) 281.] 
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Tiie MAGNOLIA- 

SHUTE V. GOSLEE (two suits). 

[3 Am. Law Reg. 463.] 

Circuit Court, E. D. Louisiana. Nov., 1854.1 

CoLLisioy— Mississippi River Navigation — As- 
CENnixG Boat— TJn certainty— Care — Lookout. 

1. Duties of steamers in the navigation of the 
Mississippi.! 

[See Bates v. The Natchez, Case No. 1,102.] 

2. A steamer leaving the ordinary and usual 
track of vessels under the circumstances, is 
bound to show some palpable necessity for the 
deviation.! 

3. An ascending boat, running at great speed 
in a dark night, at a time when a descending 
boat is visible, of whose course she is doubtful, 
takes the risk of a collision: she ought to ease 
or stop her engines, till she is assured of the 
coarse of the other.i 

4. A steamer is responsible for a collision 
which a better lookout than she had might have 
prevented. 1 

5. Where a collision is produced by the fault 
of one boat, she cannot complain that the other 
had not used extraordinary measures of pre- 
caution before, or the clearest judgment in the 
selection of the method of extrication after, the 
collision became imminent. 

t [Affirmed in 18 How. (59 U. S.) 463.] 



In admiralty, 

CAMPBELL, Circuit Justice. These are 
cross appeals from a decree of the district 
court, pronouncing a division of the damages 
sustained by the respective parties in a cas& 
of collision. In February, 1851, the steam- 
boat Autocrat, (of the largest class,) bound 
on a voyage up the Mississippi river, had a 
collision with the steamboat Magnolia, (of 
the same class,) near Butler's plantation, in 
the parish of Iberville, and was sunk, occa- 
sioning the death of several persons and the 
loss of the boat The libel charges that the- 
Magnolia was seen rounding out from Rob- 
ertson's wood-yard, on the east bank of the 
river, and going apparently square across. 
That the pilot of the Autocrat tapped her 
alarm bell, to signify her intention to go to 
the right, and proceeded towards the east 
bank; and then the Magnolia tapped her 
bell, signifying her intention also to go to- 
wards the east bank, and did so according- 
ly;— thus the boats were brought into col- i 
lision by this unskillful or reckless proce- 
dure. The Magnolia answers, that she was- 
rounding out from Robertson's wood-yard, 
on the starboard wheel only, and had 
reached to near the middle of .the river, and 
was nearly stationary, her head pointing" 
down, when the Autocrat, with a fuU head 
of steam and with great rapidity, "came- 
upon her"— that the Autocrat left her usual 
and proper track without any necessity, to 
come upon the proper track of the Magnolia, 
and in disregard of the signal bell, which 
she rang upon the first perception of this 
movement. This abandonment of the proper 
track of the Autocrat, and this neglect of 
the signal bell, are pleaded as the causes of 
the great calamity. The officers of the re- 
spective boats who were on duty at the- 
time, have been examined, and to them we- 
are indebted for an account of v/hat took 
place. I conclude from that testimony, that 
the collision took place a short distance 
above Butler's house, about one hundred 
miles from New Orleans, and near the mid- 
dle of the river; that when the Magnolia left 
Robertson's Landing the Autocrat was cross- 
ing from the head of Bayou Goula bar to the- 
western bank of the river, with the view of 
prosecuting her voj'age along that bank, 
aiming to come close to it, near Butler's 
house, and was, when first seen, nearly two- 
miles from the Magnolia; that when the- 
Magnolia commenced her movement this pur- 
pose of the Autocrat was discovered, and' 
that her officers acted upon that conclusion, 
and that the fact that the Magnolia was a 
descending boat, was ascertained by those 
aboard of the Autocrat when she was a mile- 
distant; that the course of the Autocrat was 
about midway between the west bank and' 
the middle of the stream until the signal bell 
referred to in the libel was rung, and that 
her velocity was fully ten miles an hour. 
In reference to the signal bells, in comparing: 
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the different accounts, my conclusion is that 
the hells were rung almost simultaneously, 
the Autocrat ringing hers first, but that the 
signal of the Magnolia was not rung as a 
reply, but that it was an anxious, couTulsive 
movement, to warn the Autocrat of the im- 
minent risk and peril of the course she was 
taking, and to admonish her to desist, rather 
than a response. I cannot understand the 
evidence of the officers of the Magnolia to 
bear any other interpretation. The pilot of 
the Autocrat furnishes the following ex- 
planation of his conduct: "They were pretty 
neiirly a mile apart, when he made up nls 
mind she (JIagnolia) was a descending boat, 
from the way she was worked. It was then 
witness varied his course from the line lead- 
ing to X, (a point on the map near Butler's 
and near the west bank,) and straightened 
the Autocrat up stream so as to give the de- 
scending boat room to pass on the right 
shore. If witness had not varied his course 
under this impression, and with the desire 
to give more room to the Magnolia, but had 
continued on to the letter X, he thinks the 
collision would not have taken place, as the 
Magnolia continued rounding out into the 
middle of the stream. But if he had gone to 
letter X, and she had continued down the 
river and kept the shore, as I supposed she 
would do, we would most inevitably have 
come together, and it was to avoid this that 
I diverted from the course to the letter X." 
"We have here an explanation of the condi- 
tions in which the Autocrat was placed, the 
motives which they originated with her pi- 
lot, and the conduct which resulted. The 
testimony proves that the pilot misconceived, 
the design of those who managed the Mag- 
nolia. This is shown by his own statement. 
He says "up to the time he rang the signal 
bell he thought the Magnolia was going into 
'the right shore, but perceiving from her bow 
that she was leaving the bend, or the west 
bank, I rang the signal bell." He was also 
mistaken as to the mode in which the Magno- 
lia was managed, and her rate of speed— for 
he "judges that both boats were running at 
the same rate of speed." These misconceptions 
require me to examine into the condition of 
the boat in reference to watches and assist- 
ance available to the pilot. The captain of 
the Autocrat was not on duty. The mate 
who supplied his place, "was sitting behind 
the chimneys," and was only aroused by the 
tapping of the bell of the Magnolia. He then 
came forward, but so little did the pilot 
profit by his presence, that he testifies the 
mate went below at this critical moment. 
There was a watchman in the pilot-house, 
but he seems to have said nothing. The 
mate and watchman, however, testify they 
had observed the Magnolia was moving on 
one wheel, and the engineer had no doubt, 
from her movements, that she was a de- 
scending boat. The inquiry will arise, 
whether the Autocrat, "which does not an- 
swer her wheel readily," was sufficiently 



supplied with efficient and active officers and 
men at this time. For the present, we will 
consider the facts contained in the state- 
ment I have quoted from this testimony. 
The course from which the pilot departed 
was certainly the correct one. He says, "the 
line witness has marked on the map, ter- 
minating at X, he would have run if the 
river had been entirely clear and he had no 
boats descending. That is the usual course 
for ascending boats of the Autocrat's size 
at the then stage of the water." The pilot, 
Paris, also of the Autocrat, says: "In run- 
ning the river at the stage of the water at 
the time of collision, witness has been in 
the habit of holding a straight course from 
the head of Bayou Goula bar to the point 
above Butler's house, falling in to the left 
shore, ascending, about Butler's house, and 
this is the usual manner of running the river 
at that point at low stage of water." 

These opinions are sustained, and the evi- 
dence of the practice supported, by the mass 
of the pilots who have been examined. This 
narrows the inquiry to an examination of 
the causes for the deviation in the circum- 
stances of the particular case. The Magno- 
lia had an equal right to pursue her voyage, 
and was subject to the same conditions as 
the Autocrat, to adopt the ordinary and rea- 
sonable precautions, which slvill and experi- 
ence had ascertained, to avoid disasters. 
When her officers came to the deck to ar- 
range for their departure from Robertson's, 
they were to consider whether the neces- 
sary evolution of bringing her out and 
around, could be performed without cross-- 
ing the track of the Autocrat, and without 
awakening a well-grounded apprehension of 
such a peril. The Autocrat was within 
sight, and had indicated her character as an 
ascending vessel. It is a favorable circum- 
stance in the case of the Magnolia, that both 
her pilots were now on deck, and her move- 
ments were conducted at first under the ob- 
servation of both, and also, that the captain 
was at his place and attentive to his duty. 
No doubt seems to have been felt by either 
of these experienced men, that they could 
bring their vessel to its proper place with- 
out peril; and the result shows that she per- 
formed her circuit and was in the middle of 
the stream when the collision occurred, and 
was nearly abreast of the point X, on the 
west bank, to which the Autocrat had been 
directed. In this connection the statements 
of the protest of the officers of the Autocrat 
and of the witnesses, to the place of col- 
lision; are important. There is, too, the con- 
fession of the pilot, that but for his devia- 
tion there would have been no collision. 
Was the movement of the Magnolia proper, 
and properly performed? It is a fact to be 
noticed, that neither in the protest, nor in 
the libel, nor in the testimony of the pilot 
of the Autocrat, who was on duty, is there 
any complaint of the departure of the Mag- 
nolia from the landing in the manner and 
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at the time it -was performed. The atten- 
tion of the pilot at the wheel was brought 
directly to the point, and his answers are 
clear and exculpatory. He says: "Witness 
would have done as the pilot of the Magnolia 
did to get her head down stream, from leav- 
ing the wood-yard." He describes the ma- 
noeuvre he would have executed, corre- 
•sponding to that performed by the Magnolia. 
The pUot, liobb, of the Magnolia, says: 
■"From what I saw of the collision, I be- 
lieve the Magnolia was managed as well as 
■she could have been. In descending the riv- 
■er at that point, boats keep in the middle 
of the river; the ascending boat, at that 
:stage, crosses over into the bend, just above 
Bayou Goula, and runs the right shore for 
four or five miles. In saying everything was 
^one that was proper, by the Magnolia, to 
-avoid the collision, I say the engine was 
stopped ready to back, and the boat was in 
her right place in the middle of the river, 
and on her right course." The pilot, DufCey, 
examined for the libellants, says: "The prop- 
er course for an ascending boat, at Butler's, 
and for a mile above, is close in to the left 
shore, ascending; at Butler's, the descend- 
ing boat should be about the third of the 
river from the Butler shore, with her head 
pointing about one himdred yards above 
Bayou Goula bar." The pilot, Scott, says: 
"The descending boat, about Robertson's 
wood-yard, ought to be in the middle of the 
river." Captain Thomasson, of the Magno- 
lia, says: "The Magnolia was in about the 
middle of the river at the time of the col- 
lision, if anything slightly nearer the But- 
ler shore, just in the position she would have 
been, as a descending boat, if she had not 
made a stoppage, except her head was 
pointing, &c., &c." The weight of the testi- 
mony is, that under ordinary circumstances, 
the middle of the river is the proper place 
for the descending boat at this place. But 
it sometimes happens that the descending 
boat, for business objects, or to take the 
bend below, crosses to the western bank, 
and in the present case a recollection or this 
influenced the pilot of the Autocrat. The al- 
legation of the libel is, that the Magnolia 
was apparently going square across the riv- 
•er. The officers of the Magnolia disprove 
this allegation, and say there was no design 
to cross the river; that she moved with one 
engine, her larboard engine being at rest, 
and that they came around as quickly as 
possible, "rounding all the time," and were 
ready to go ahead when the diverging move- 
ment of the Autocrat was discovered, and 
then orders were given to stop the engines, 
which were promptly obeyed. The evidence 
is not clear as to the length of the circuit 
described by the Magnolia, nor as to the 
space required for this evolution; but there 
is reason to conclude that within two-thirds 
of the distance across the river it could be 
performed with facility, and was so on this 
occasion. Without any headway or conse- 



quence from the time the Autocrat took the 
alarm, we find the Magnolia, at the time of 
the collision, in the middle of the stream— 
her range to the west of that line could not 
have been a wide one. 

Before proceeding to the complaint pre- 
sented in the libel, I will notice the testi- 
mony of the pilots examined by the parties, 
and especially those by the libellants, rela- 
tive to the management of boats and the cus- 
toms of the river. I select the testimony of 
Capt Swan, with the view of collecting 
about it the mass of concurring opinion that 
these depositions afford. 1st. He says: "If 
a steamboat upon a descending trip were at 
a wood-yard at night, and another boat 
should be coming up, and so near that a 
meeting would take place by the time the 
descending boat could make her rounding, 
it would be imprudent for the descending 
boat to start out or leave the shore. 2d. 
That he has frequently rounded out when 
there was an ascending boat in sight below 
him, but not when such boat was very near. 
3d. Thinks, if a boat was within a mile 
of him, of a dark night, it would not be safe 
to round out. 4th. If a boat were more 
than a mile below, there ought not to be 
more danger from rounding out than from 
meeting a boat in a dark night. 5th. If a 
descending boat was rounding out, and had 
her head down stream, and a collision were 
to occur between her and an ascending boat, 
in a part of the river where the descending 
boat was in her proper place, and the as- 
cending boat out of her proper place, wit- 
ness does not think the fact of collision 
would be evidence of imprudence in the de- 
scending boat rounding out." 

This testimony was given in the direct and 
cross-examination, and applies to the case 
I have examined. The witnesses generally 
lay down the first proposition as it is found 
in the foregoing statement. The imprudence 
of leaving the shore is ascertained by the 
test, "whether the boat would cross the line 
of the ascending boat's course;" and some of 
the witnesses used these words, (Allen and 
Clements.) Duffey says, "she ought not to 
leave unless she had time to round out, get 
across the river, and straighten down under 
headway, before meeting the ascending 
boat." A number of the witnesses, looking 
to the facts that the river at this place is 
wide, straight, and deep, with ample room 
for either boat to move in her appropriate 
track, without interference, find no reason 
for any restriction when a descending boat, 
under the circumstances, and say there is 
none in the daily management and conduct 
of boats. Without declaring any judgment 
upon this, my opinion is that the Magnolia 
did not fall under any of the restrictions 
found in the testimony of this witness, and 
those who agree with him. Upon his re-ex- 
amination, the same witness (Swan) says, 
"he thinks it would be more proper in an as- 
cending boat, seeing a descending boat l^av- 
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ing and rounding out from Robertson's, to 
make for tliat shore, and for the descending 
boat to make for the other shore, and thus 
a collision would be avoided. This would be 
proper, no matter what, under ordinary cir- 
cumstances, was the proper track of an as- 
cending boat 2d. But, if he were dropping 
in to the left bank, ascending, and he were 
to see a descending boat rounding out from 
the opposite bank, and so far round that her 
bow was pointing down in the direction of 
the ascending boat, but still rounding out, 
witness's boat being nearer the left shore 
than the right, he thinks the proper course 
for the ascending boat to avoid the collision 
would be to keep to the left shore." 

These opinions are received with more hesi- 
tation by the body of pilots, and the weight 
of the opinion is, that the ascending boat 
would hardly be justified in leaving her ap- 
propriate shore, by the single fact of seeing 
q, boat coming out. But if the ascending boat 
were to promptly pass to the shore left by 
the other, before the other came round, the 
■chance of collision would probably be avoid- 
ed. With this qualification, the opinion seems? 
unobjectionable. The Autocrat did not>cross 
to the shore left by the Magnolia. Her pilot, 
iissuming that the Magnolia designed to cross 
the river at a point above him, made a pro- 
vision for that contingency, but made none 
for the more probable contingency of her de- 
scent in the ordinary and usual manner. On 
the conti-ary, he took the measm-es which 
brought about the collision, when the con- 
tingency occurred. His testimony is, "the 
reason he indicated his intention to go to 
.stai'board was, that the Magnolia was at 
the time closer to the right bank, descending, 
than the Autocrat was, and he could not go 
to that shore without crossing her bows. 
When the Magnolia gave her signal, he does 
jiot think she was more than from three 
to five hundred yards distant The Mag- 
nolia was coming round, when she ning her 
signal, and so continued until she struck the 
Autocrat He did not know whether she was 
on one wheel or two, but he knows she never 
stopped." -On his cross-examination he says: 
"Up to the time he rung the signal bell, he 
thought the Magnolia was going in to the 
right shore, (western,) but perceiving from 
her bow that she was leaving the bend or 
the right bank, he rung his bell, &c." At this 
time the Autocrat could not have been more 
than one-third, or perhaps fourth, of the 
width of the river from the western bank. 
The Magnolia was then rounding, and upon 
a single wheel, with but little headway, and, 
upon the sight Qf the Autocrat's movement, 
immediately suspended the action of her en- 
gine. The coui'se of the Autocrat was direct 
to the opposite bank, and her velocity was 
great, yet she encountered the Magnolia in 
the middle of the stream. The Magnolia 
could not within the time, have materially 
-altered her position with respect to the op- 
posite shores. The testimony of the captain, 
16FED.CAS. — 31 



mate, pilots, watchman, steward, and one 
passenger of the Magnolia, is, that they saw 
the approach of the Autocrat from the west- 
ern bank. The pilot says: "When the Mag- 
nolia had got nearly round, and when de^ 
ponent, who was at the wheel, had slacked 
her up, and was about to go ahead with the 
larboard engine, he perceived the Autocrat 
leaving the right bank, and coming towards 
the aiagnolia. Deponent then, instead of go- 
ing ahead, on the larboard engine, stopped 
the starboard, and rang both bells to back. 
The Autocrat was then heading towards the 
wood-pile we had left, and we were heading 
down stream. It was not more than a min- 
ute after deponent rung the engine bells to 
back, before the collision took place." The 
captain says, "that seeing this movement of 
the Autocrat, he exclaimed to the pilot to 
stop the engines and to back the boat, and 
that he rung the signal bell, ajid that the 
second tap of his bell, and the single tap of 
the bell of the Autocrat, were simultaneous." 
The statements of these'*officers are sustain- 
ed by the evidence of witnesses on their re- 
spective boats. 

I do not look for concordance in the state- 
ments of witnesses in these cases. Discrep- 
ancies must arise, in consequence of the ex- 
citement and ^arm under which witnesses 
x'eeeive their impressions. Especially must 
we look with hesitation upon all statements 
in regard to time and distance, and in this 
case, the exact solution of the questions of 
fact materially depends upon evidence in re- 
gard to time and distance. This exhibition 
of the evidence is sufficient to enable me to 
declare the opinion I have formed upon the 
whole case. I am forced to the conclusion 
that an important cause which operated to, 
produce this melancholy catastrophe, in 
which life and property were sacrificed, is 
that the Autocrat had not on duty a comple- 
ment of efficient and attentive officers and 
men at this time. The character of the pilot 
is good, his testimony in the case is clear 
and frank, and, with competent aid, seems 
to have been adequate to the duties of his 
place. For any practical pm-pose, he was the 
only person in charge of the boat. The mate 
was where he eould see nothing— the watch- 
man said nothing— the captain was asleep in 
his robm. The pilot having thus a large boat, 
running with great speed, not easy of man- 
agement, commits a series of mistakes which 
have led to fatal consequences. When he as- 
certained the Magnolia was a descending 
boat, he supposed she was moving square 
across the river. He did not discover that 
she was moving only on a single engine; and 
at the last, when she was a sluggish mass, 
neai'ly stationary, supposes she was running 
with the speed of the Autocrat. I cannot but 
think that if he had obtained the information 
which an intelligent and responsible officer, 
stationed in front of the vessel,— [St John v. 
Paine] 10 How. [51 U. S.] 557,— would have 
given, this calamity might not have taken 
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place. In the important case of The Mel- 
lona, 5 ISI^otes Cas. 450, the judge of the ad- 
miraltj- comt says: "With respect to tlie 
second proposition, I worded it very care- 
fully, I asked the masters whether, if there 
had heen a good lookout, there was a pos- 
sibility that the collision might have been 
avoided; and the answer was, that such a 
possibility did exist; and 1 am of opinion, 
in point of law, that if there had been pre- 
vious negligence, in not keeping a good look- 
out, then that party is responsible for all the 
consequences which might by possibilitj' 
have been prevented. If, indeed, a party is 
to blame, but by no possibility whatever 
could injurious consequences have resulted 
from that culpability, then the court might 
not hold him responsible; but if a party is 
to blame in the manner in which it is now 
satisfactorily established this party was to 
blame, I hold that he is liable for the con- 
sequences, which by possibility, he might 
have prevented." The cases of The Iron 
Duke, 2 "W. Rob. Adm. 378, and The Buropa, 
2 Eng. Law & Eq. oo7, are to the same efEect. 
The supreme court of tlie United States— 
12 How. [53 U. S.] M3-employs, in the 
case of The Genesee Chief, a line of ai-gu- 
ment and a force of expression which are 
applicable to the circumstances of this, and 
the ease of SL John v. Paine, 10 How. [51 
U. S.] 557, has an important bearing upon 
it. In the navigation of the Autoci-at there 
were two capital eixors, which materially 
conti'ibuted to produce this disaster, and its 
fatal consequences. This boat was run in 
a dark night, at great speed, {some rating 
it as high as twelve and fourteen miles an 
hour,) at a time when a descending boat 
_was visible, and the pilot at her wheel doubt- 
ful of the course she was taking. This pilot, 
testifying under the belief that the speed 
of the two boats was alike, says: "If the 
Magnolia had stopped, the collision would 
not have taken place." But the Magnolia 
was nearly stationary, and it was to the ex- 
cessive celerity of the Autocrat that we must 
charge this misadventure, which left no time 
for prudential calculations, or for measures 
of evasion or escape. It is certainly ti'ue, 
that commerce has greatly profited from the 
enei'gy and daring that are displayed in the 
steam navigation of the United States. But 
the convenience and profit of commercial 
men must be held subordinate to the se- 
curity of life and proi)erty, and noi prospect 
of commercial advantage can justify or ex- 
cuse those who employ this great power in 
exposing incautiously to peril the lives and 
property confided to them. Under the cir- 
cumstances, the pilot should have eased his 
engines or stopped his boat, until he was 
assured there would be no collision, 3 "W, 
Rob. Adm. 75; 2 W. Rob. Adm. 202. Nor was 
the Autocrat justified in attempting to cross 
the river at the time her signal bell was 
rung. This manoeuvre was commenced when 
the circuitous movement of the Magnolia was 



apparent, and her direction to the middle 
of the stream ascertained. The pilot (who 
seems to have discovered this after the en- 
gineer and watchman) tlien left the ordinary 
and usual tiuck of vessels of this class, and 
in doing so, encountered a descending boat 
at her proper place in the river. There may 
be circumstances which suspend the rules 
and usages of navigation, and make a rule 
for the particular case; but the circumstan- 
ces must be controlling. A pilot cannot de- 
part from a rule upon a surmise, conjecture, 
or a speculation on probabilities. He as- 
sumes, in every case of a departure, to show 
a palpable necessity. If this were not so, 
there could be no confidence in navigation, 
no assurance to pilotage — perils would be in- 
creased, and security correspondingly dimin- 
ished. The Flint, 6 Notes Cas. 271; The Ga- 
zelle, 5 Notes Cas. 101; 1 W. Rob. Adm. 
471. The Magnolia, from the time her ofli- 
cers discovered the Autocrat to be an as- 
eeiding boat, to the time the signal bells 
were rung, was managed with reference to 
the fact that the Autocrat had a track de- 
fined by the usages of the river navigation, 
which they were not to encroach upon. That 
this was not done, is apparent from the evi- 
dence ali'eady quoted. In the circumstances 
attending the use of the signal bells, which 
formed the gravamen of the complaint of 
the libellant, I can find no ground for a de- 
cree against the J^Iagnolia. It is probable 
that the conduct of the ofiicers at the time 
was injudicious; but conceding that a re- 
sponsive affirmative of the signal of the Au- 
tocrat would have been preferable, in the 
facts of this case, the responsibility would 
not have been changed by this failure. The 
circumstances of peril were then imminent, 
creating api>rehension and confusion of mind. 
The inquiiy must be, whose fault Avas it that 
such conditions existed? A pai'ty who ha.s- 
involved himself and others in peril, can- 
not be heard to complain of their -want of the 
cleai*est judgment in the selection of the 
modes of extrication. 

Upon a careful examination of the testi- 
mony, I do not find the chai-ges of ignorance, 
recklessness, or neglect of the rules of river 
navigation, made against the officers of the- 
Magnolia, sustained. By remaining at the 
landing place, by the free use of signals and 
other measures of strict caution, which are- 
always praisewoilhy, the Magnolia might 
have avoided the catastrophe. She would 
thus, by extraordinary care, have been se- 
cured against the faults I have exposed in 
the management of the Autocrat But it 
would be unjust to give a sentence of con- 
demnation for her failure to provide for re- 
mote and contingent dangers, arising from 
the errors of those who require the indem- 
nity. The importance of this case, the sac- 
rifices of life and property which so often 
occur in cases of this description, have led 
me to sift the questions of law and fact, 
which arise upon the record, and to expound 
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at length the doctrine of the court appli- 
cable to them. A firm and impartial enforce- 
ment of these doctrines will serve to pr'^ 
mote order and security in this vast depart- 
ment of the social economy, and give sta- 
bility to the interests embraced within it 
l3eeree of reversal; libel dismissed, with 
costs. 

[On appeal to the supreme court the decree of 
this coiu:t was affirmed. IS How. (59 U. S.) 
463.] 



MAGNOLIA. The (THURSTON v.). See Case 
No. 14,017. 

MAGOON (UNITED STATES v.). See Case 
No. 15.707. 

MAGOUN, The (FURNISS v.). See Case No. 
5,103. 



Case No. 8,959. 

MAGOUN et al. v. FIFTEEN THOUSAND 
DOLLARS. 

[N. T. Times, Oct. 2, 1852.] 

Circuit Court, S. D. New York. 1852. 

Salvage— Amount op— Pek Centum. 

Appeal from the district court of the United 
States for the Southern aistrict of New York. 

Before NELSON, Circuit Justice. 

Claim for salvage service. Decree of the 
court below reversed, so far as salvage on the 
$15,000 is denied, and salvage to the amount 
of 1^ per cent, allowed. 



Case Wo. 8,960, 
MAGOUN v. NEW ENGLAND GLASS CO. 

[3 Bah. & A. 114.] i 

Circuit Court, D. Massachusetts. Oct, 1877. 

Patents— IsFRisGEMBNT — Special License. 

Where the infringing articles were construct- 
ed and used with the knowledge of the com- 
plainant aud with his consent, and were con- 
structed by him or under his direction, and put 
into defendant's factories at its expense while 
in its employment, and were used under his di- 
rection before and up to the date of his applica- 
tion for a patent: Edd, that such a state of 
facts operates as a special license to use such 
spedfic artides. 

[Cited in American Tube-Works v. Bridge- 
water Iron Co.. 26 Fed. 336; Jeneks v. 
Langdon Mills, 27 Fed. 624.] 

[This was a bill in equity by Joseph Magoun 
against the New England Glass Company, 
alleging the infringement of a patent which 
was granted to complainant September 10, 
3867.] 

Geo. E. Betton, for complainant 
Geo. L. Roberts & Bros., for defendant. 

SHBPLEY, Circuit Judge. The defendants 
are not proved to have used any moulds of 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



the construction set forth in complainant's 
patent, No. 68,633, except such -as were con- 
structed and used with the knowledge of the 
complainant, and with his consent, and were 
consti-ucted by the complainant or imder his 
direction, and put into defendant's factories 
and used under his direction before and up 
to the date of his application for the patent. 
Such construction of the moulds at defendant's 
expense while complainant was in their em- 
ployment, operates as a special license to con- 
tinue to use those specific moulds. No in- 
fringement being proved, the bill is dismissed 
with costs. 



Case nSTo. 8,961. 

MAGOUN V. NEW ENGLAND MARINE 
INS. CO. 

[1 Story, 157; 1 3 Law Rep. 127.] 

Circuit Court, D. Massachusetts. May Term, 
1840. 

Marine Insurance— Causa Prosima— Condemna- 
tion — Prohibited Trade — Sentence op For- 
eign Court — Liability. 

1. The maxim, "Causa proxima, non remota, 
speetatur," does not exclude incidental losses 
following as a natural, or legal consequence of 
peril, insured against and properly attributable 
thereto. Thus, in case of a capture, if, before 
the vessel is delivered from that peril, she is 
lost by fire or accident or negligence of the cap- 
tors, the whole loss is attributable to the cap- 
ture. 

[Cited in Dole v. New England Mut. Marine 
Ins. Co., Case No. 3,966.] 

[Cited in MeCargo v. New Orleans Ins. Co., 
10 Rob, (La.) 202; Dole v. Merchants' Mut 
Marine Ins. Co., 51 Me. 473: De Roths- 
childs V. Auditor, 22 Grat. 48: Brown v. 
St. Nicholas Ins. Co., 61 N. Y. 340.] 

2. It is not nfecessary. that there should be a 
justifiable cause of condemnation, but only a 
probable cause of seizure, to bring a case within 
the exception in the Boston policies, with regard 
to seizure on account of illicit or prohibited trade. 

3. The sentence of acquittal of a foreign court 
acting in rem, in cases of revenue, seizure, and 
prize, is conclusive, except in cases of fraud. 
Concealment of facts affords no ground to avoid 
the sentence of a foreign court, acting in rem, 
whether it be a sentence of acquittal or of con- 
demnation. 

[Cited in Allen v. Blunt, Case No. 217; Cush- 
ing V. Lakd, 107 U. S. 80, 2 Sup. Ct 204.] 

4. Quaere. Whether such a sentence would 
be open to a reexamination, upon the ground of 
false swearing in the case by the agents of the 
interested parties. 

5. A vessel was seized in a foreign port by the 
custom house officers, for an alleged violation 
of the revenue laws, and upon trial the court 
afiirmed, that there was no justifiable ground for 
the seizure, and the vessel was restored. But 
from long exposure, in consequence of these pro- 
ceedings, it was found, that she could not per- 
form her voyage home without great repau-s, 
amounting to more than her value. She was ac- 
cordingly abandoned to the underwriters, and in 
an action against them, it was Jield, that the 
abandonment was good, and the underwriters- 
were liable for a total loss, 

1 [Reported by William W. Story, Esq.] 
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This Tvas the case of a policy of insuranQe, 
underwritten by the defendants, on the 20th 
of March, 1S38, whereby they insured the 
plaintiff [Dayid O. Magoun], for whom it con- 
cerns, payment to him, four thousand dollars 
on the schooner Yankee, and on her freight, 
at and from iSt. Thomas to E-io de la Hache, 
and at and from thence to New York, viz. 
.i:3200 on the schooner and $800 on the freight, 
against the usual risks in the Boston policies. 
The declaration alleged a total loss by the 
arrest and detainment by the authorities of 
the Kepublie of New Grenada, and also a to- 
tal loss by the peril of the seas. The parties 
agi-eed to a statement of the substantial 
facts, which was as follows: The schooner 
proceeded from St. Thomas to Rio de la 
Hache, in ballast, under a charter party, to 
take on board a cargo of hides and logwood 
at the latter port, to be can-led to New York, 
for the freight of which $600 was to be paid. 
A cargo was accordingly taken on board at 
Rio de la Hache, about the 7th of March, 
1S38, and the schooner, being then ready for 
sea, the master applied for a clearance, which 
was refused, and he was arrested and im- 
prisoned, and Ms vessel was seized and for- 
cibly taken possession of by the local au- 
thorities. The asserted ground of the arrest 
of the master and the seizure of the ves- 
sel was, on account of a supposed illicit and 
prohibited ti-ade. It appears, that about the 
time, when the vessel was about to sail, 
six bags of beans were supposed to have 
been landed in a canoe from the schooner, 
without a permit, they being of the value of 
about $25. The beans were seized on shore 
by the custom house officers; and afterwards, 
on searching the schooner, they found cer- 
tain bags of beans of her stores were miss- 
ing; and thereupon they arrested the master, 
and seized the schooner as forfeited, presum- 
ing that the missing beans were those ille- 
gally landed. Proceedings were duly had 
against the vessel, in the proper tribunal of 
the district of Magdalena; and on the 23d of 
May, 1838, a sentence was pronounced, con- 
fiscating the beans seized and the canoe, con- 
demning the master to pay $25, the value 
of the beans found missing from his vessel, 
and the costs of suit, but acquitting the ves- 
sel. Up to the time of this decree, the mas- 
ter was held in imprisonment. From this 
.sentence an appeal was taken to the superior 
tribunal of the republic, at Carthagena, 
where a sentence was pronounced on the 25th 
of July, 1S3S, by which the sentence of the 
court below, as to the acquittal of the vessel 
and the condemnation of the beans, was af- 
firmed; but was reversed as to the canoe, on 
account of the value of the beans not being 
sufficient to justify the confiscation thereof. 
The sentence then proceeded to declare, that 
the master was guilty of a fraud in allowing 
the landing of five bags of beans from the 
schooner without a permit; but that the 
fraud not being to the value of fifty dollars, 
the vessel was not subject to any forfeiture 



therefor; and It then directed, that the mas- 
ter should pay the value of the five bags of 
beans landed, viz. $25, and condemned the 
judge below to the payment of costs. The 
vessel was accordingly restored; but when 
restored, it was found, from her long expo- 
sure to the weather in a hot climate, in an 
open roadstead, that her hull and sails and 
rigging were so much injured, that she could 
not, without very great repairs, be enabled 
to perform the voyage; that the repairs could 
not be made at Rio de la Hache, or at any 
other port, to which the vessel could pro- 
ceed; and that the repairs would cost more 
than the vessel was worth; that the hides be- 
longing to the cargo had become rotten, and 
were thrown overboard; and that no other 
vessel could be found at the port to cax'ry the 
residue of the cargo to New York. Under 
these circumstances, the master refused to 
receive back the vessel without indemnity, 
and abandoned her. On the 8th of October, 
the plaintiff, as soon as he received informa- 
tion of the facts, abandoned the vessel and 
freight to the underwriters, who refused to 
accept the abandonment. 

The cause was argued upon this statement, 
and the written evidence and documents re- 
ferred to in the case',, by F. G. Loring, for the 
plaintiff, and by S. Hubbard, for the defend- 
ants. 

The argument for the plaintiff was, in sub- 
stance, as follows: 

The facts in evidence prove, 1st. A seizure 
and detention. 2d. That such seizure, though 
under color of law, was without justifiable 
cause. 3d. That upon the release of the ves- 
sel, she was destroj-ed in value so that it was 
impracticable to repair her; that part of her 
cargo was destroyed; and that there were no 
means of forwarding the remainder. 4th. 
That an abandonment was made in due sea- 
son. About these facts, there can be no dis- 
pute, unless it be about the second proposi- 
tion. On this, the decree of the supreme 
court, reversing the decree of the inferior 
court and condemning the judge in costs, is 
conclusive; as it distinctly finds; 1st That 
there was no real cause for the seizure; and 
2d. That there was no probable cause; be- 
cause the reason assigned for the seizure did 
not by law authorize it. There being no im- 
putation of fraud, or irregularity in the pro- 
ceedings of the court, and the proceedings 
being in rem, the facts found by the court: 
are conclusive on all the world. Bradstreet v, 
Neptune Ins. Co. [Case No. 1,793] ; Carrington 
V. Merchants' Ins. Co., 8 Pet. [33 U. S.] 495. 
These facts show a total loss; but the de- 
fendants say, that the vessel was released, 
and that her destruction is attributable im- 
mediately to the effects of climate, a peril not 
insured against, and only remotely to the 
seizure. The distinction between the proxi- 
mate and remote cause of a loss, does not 
seem to be well settled, and the authorities 
do not agree. The rule, most agreeable to 
the true principles of the law of insurance. 
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seems to be, that where the damage is a di- 
rect and unavoidable consequenee of the oc- 
currence of a peril insured against, the in- 
surers are liable, though the immediate agent 
was not such a peril. In the" present case, 
the heat of the climate and worms operated 
upon and destroyed the vesseL The liability 
of the vessel to this destruction, however, 
was owing to an illegal seizure and deten- 
tion, and that was the immediate cause of, 
though not the active agent, in the destruc- 
tion. Barker v. Blakes, 9 East, 294; Hage- 
dorn V. Whitmore, 1 Starkie, 157; Savage v. 
rieasants, 5 Bin. 403; Shieffelin v. Kew York 
Ins. Co., 9 Johns. 21; Patrick v. Commercial 
Ins. Co., 11 Johns. 9. 

2d. The facts show a total loss of the voy- 
age, caused by an. illegal seizure, and this 
constitutes a total loss of the vessel. If the 
voyage is retarded by the operation of a peril 
insured against, until the ship becomes in- 
capable of prosecuting it, there is a total 
loss, for which insurers are liable. Peele v. 
Merchants' Ins. Co. [Case No. 10,905]; Goss 
V. Withers, 2 Burrows, 6S3; Miles v. Fletch- 
er, 1 Doug. 231; Idle v. Royal Exchange 
Assur, Co., 3 Moore, 155; Marine Ins. Co. v. 
Tucker, 3 Cranch [7 U. S.] 357; Barker v. 
Blakes, 9 East, 294; Smith v. Universal Ins. 
Co., 6 Wheat. [19 U. S.] 176; Bra.dlee v. 
Maryland Ins. Co., 12 Pet [37 U. S.] 400. 
See, also, Williams v. Smith, 2 Caines, 1. 
la this case, the voyage was retarded by a 
peril insured against This retardation ren- 
dered the ship incapable of performing the 
voyage, because, when it ceased to operate, 
she was unseaworthy, and could neither be 
repaired where she was, nor carried else- 
where- The voyage was utterly destroyed, 
and it was impossible to accomplish the ad- 
venture, in consequence of the operation of 
a peril insured against. The master was 
bound, in duty to the owners, to claim and 
prosecute an appeal from the decree of the 
inferior court. Otherwise they could have 
sustained no claim for indemnity, as the 
facts, as stated in that decree, would have 
given them no legal claim, and it would not 
have been competent for the owners to dis- 
prove them. But if he had committed an er- 
ror in judgment in so doing, that would not 
have exempted the insurers from liability for 
tills loss, if caused by a peril insured against. 
If, as is well settled, insurers are liable for 
losses by perils insured against, wnen at- 
tributable remotely to the negligence or mis- 
conduct of the master or crew, a rortioii they 
would be liable where there was only an er- 
ror in judgment. 

The argument for the defendants was. In 
substance, as follows: 

The plaintiff states his loss to be by arrest 
and detainment, and by the perils of the seas. 
It cannot however, have arisen from both 
causes. That it did not grow out of the ar- 
rest and detainment appears from the fact 
that the vessel and cargo were released. Nor 
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was it occasioned by a peril of the sea, be- 
cause destruction by worms is not covered 
by the policy; and the injury to the sails 
and rigging arose either from neglect, or after 
the acquittal in May. Even if there has been 
a loss, for which the defendants are answer- 
ablej it has not been a total loss; because 
the captain might have received a very con- 
siderable salvage, if not a total indemnity, if 
he had not refused or neglected to obtain it 
The defendants contend, tnat they are not 
liable for the loss, because, 1st It was occa- 
sioned by a seizure and detention on account 
of illicit trade, or, 2d. By the barratry of the 
master. The sentence of the court of appeals 
does not seem to preclude the proof of col- 
lateral facts, not inconsistent with the facts 
therein stated, though they may go to affect 
the character and force of that sentence, and 
even render it nugatory. Such facts, for ex- 
ample, as go to prove, that the seizure was 
not malicious, nor without probable cause of 
suspicion; or such as prove, that the party 
was guilty of fraud and falsehood m rela- 
tion to the facts supposed to be proved by 
such sentence. Again, the clause in the con- 
tract seems to allow the parties to go into 
the question of fact as to whether there 
were articles contraband of war on board, 
or whether, or not, there was any attempt 
to carry on an illicit trade. Supposing, for a 
moment, that we cannot go behind the de- 
cree, and admitting also, that, by the decree 
itself, it appears, that there was no justifi- 
able cause for the condemnation of the ves- 
sel; yet, that decree does not as clearly prove, 
that the original seizure was neither mali- 
cious, lawless, nor wantonly made under a 
false pretext. Bradstreet v. Neptune Ins. Co. 
[Case Nq. 1,793]. There was a well founded 
suspicion of illicit trade, and the detention 
and subsequent seizure, on that account, were 
the cause of the loss. This brings the case 
within the very exception in the policy. The 
conclusion is, that if there had been no illicit 
trade, there would have been no seizure, no 
detention, and no loss. The master having 
been guilty of fraud and falsehood in rela- 
tion to the facts supposed to be established 
by the sentence, and the general acquittal 
being founded on his perseverance in his 
false statements, he is guilty of barratiy. 
His barratry was, in fact the actual cause 
of the seizure and consequent loss; and we 
are, therefore, absolved from all liability. 

STORT, Circuit Justice. The first question, 
which arises in the present case, is, whethei- 
there has been a total loss in the sense of 
the law of insurance. It is dear, that there 
has been no loss by the perils of the seas. 
But there has been a restraint and detain- 
ment of the government within the words of 
the policy. Has there been a total loss by 
reason of that restraint and detainment? I 
think there has been. The argument is, that 
the injury to the vessel, by the long delay 
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and exposure to the climate, was the im- 
mediate cause of the loss, and the seizure 
and detainment the remote cause only; and 
that, therefore, the rule applies, "Causa prox- 
ima, non remota, spectatur," and the under- 
writers are not liable for injury by mere 
wear and tear, or by delays in the voyage, 
or by worms, or by exposure to the climate. 
But it appears to me, that this is not a cor- 
rect exposition of the rule. All the conse- 
quences naturally flowing from the peril in- 
sured against, or incident thereto, are prop- 
erly attributable to the peril itself. If there 
be a capture, and before the vessel is de- 
livered from that peril, she is afterwards lost 
by fire, or accident or negligence of the cap- 
tors, I take it to be clear, that the whole 
loss is properly attributable to the capture. 
It would be an over-refinement and meta- 
physical subtlety to hold otherwise; and 
would shake the confidence of the commercial 
world in the supposed indemnity held out by 
policies against the common perils. The de- 
cision of the supreme court of the United 
States in Peters v. Warren Ins. Co. {at the 
last term) 14 Pet [39 U. S.] 99, is dh-ectay 
In point; and in my jxidgment fully settles, 
that the restraint and detainment under the 
seizure are to be treated as the proximate 
cause of the loss in the sense of the rule. 
The vessel was never delivered from that 
peril, until she was vh'tually destroyed and 
incapable to perform the voj'age. But, if it 
were possible to get over this point, as 1 
thinlc it is not, the loss of the voyage arising 
from the total incapacity of the vessel to per- 
form it would, under the circumstances, it 
being by a peril insured against, be decisive 
upon this point. 

In the next place, as to the sentence of the 
comt of appeals. The policy contains a 
clause, "that the assurei's shall not be an- 
swerable for any charge, damage or loss, 
which may arise in consequence of seizure 
or detention for or on account of illicit, or 
prohibited ti-ade, or trade in articles con- 
traband of war." The true construction of 
this clause of the policy was finally settled 
by the supreme court of the United State"?, in 
the case of Carrmgton v. Merchants' Ins. Co., 
8 Pet. [33 U. S.] 495. It was there held, that 
it was not necessary to bring the case within 
the clause, that there should be a justifiable 
cause of condemnation; but only, that there 
should be a justifiable cause of seizure, or 
in other w^ords, a probable cause of seizure. 
If the seizure be tortious, and without such 
cause, it is treated as not bona fide done, as 
an act of lawless violence, or of arbiti-ary 
power, or of gross fraud, or at all events of 
unjustifiable force, according to circumstan- 
ces. 

The question then arises, whether the sei- 
zure in this case was justifiable, or founded 
upon probable cause. Now, the sentence of 
the appellate com-t expressly affirms, that 
there was no justifiable ground for the sei- 



zure of the schooner; that the very act of 
illegality in landing the six bags of beans, 
asserted in the libel or proceeding in rem, 
supposing it to be true, furnished by law no 
ground for the seizure of the schooner, be- 
cause the value was only $25, and no penalty 
could attaen upon the vessel by law, unless 
the goods illegally landed from the vessel 
were of the value of fifty dollars. Now, tliis 
is an adjudication upon the very point in 
controversy, as to probable cause; and it 
negatives the existence of it. 

Then, is this sentence conclusive, or are 
the paities at liberty to go behind it, and to 
prove aliunde the existence of a probable 
cause of the seizure. It appears to me, that, 
independently of fraud, (a point, which will 
be presently considered,) the sentence is con- 
elusive. This is the established doctrine of 
the supreme court of tlie United States, 
which was fully examined and considered by 
this court in tlie recent case of Bradstreet 
V. Neptune Ins. Co. [Case No. 1,793], and, 
therefore, it need not be here further dis- 
cussed. But, then, it is said, that here the 
sentence was founded in fraud. It is not 
pretended, that there was any fraud, or par- 
ticipation in any fraud, on the part of the 
court; and certainly, if contended for, there 
are in the case no proofs to supi>ort it. The 
only ground, asserted for the imputed fraud, 
is, that the master of the schooner swore 
falsely, in relation to the matters in contro- 
versy before the court, upon the trial of the 
seizure, and thereby procured the sentence 
of reversal of the appellate court; and that 
it is apparent from the other evidence now 
produced, that there was probable cause of 
the seizure. Now, in the first place, I do 
not know, that it any where appears, that 
the master was a witness, or what in fact 
he did swear to, if a witness, at the time of 
the hearing of the trial of the cause; for it 
is not stated in the transcript of the pro- 
ceedings, nor does it appear, what effect, if 
any, the evidence given by him had, or 
could have upon the ultimate decree, pro- 
nounced by the court below, or by the ap- 
pellate court. What the master said, if he 
w^as a witness, might have had no influence 
upon the decision, for aught that the record 
directly states or discloses. The most, that 
can be said, is, that the master concealed the 
fact, that eleven bags of beans had been il- 
legally landed from the schooner instead of 
six; and that thereby both courts were mis- 
led in their decrees. But concealment of 
facts would be a new head of the law, upon 
which to avoid a sentence of condemnation 
or acquittal in case of a seizure and pro- 
ceedings in rem. Nor do I know, (but I give 
no opinion on the point) that it has ever been 
judicially held, that a sentence of a foreign 
court, acting in rem, as in cases of revenue 
seizures and cases of prize, has ever been 
held to be reexaminable, as to its validity, 
either in cases of condemnation or of ac- 
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quittal, upon the mere ground, tliat there 
had heen false swearing in the case by the 
agents of some of the parties in interest. 
That -would be a very broad ground, and 
open a wide .door to impeach the validity 
and conclusiveness of such sentences. If 
■such evidence be admissible at all, it is 
equally admissible to disprove and vacate a 
•sentence of condemnation, as well as a sen- 
tence of acquittal. It seems to me, that if 
evidence of false swearing in such cases be 
admissible to disprove the sentence, and es- 
tablish fraud in it (on which I give no 
opinion), it ought to be clearly shown, that 
It was the real, substantial, and efficient 
cause of the sentence, and not, that it might 
have formed an ingredient in it. 

In the present case, it is far from being 
■clear, that eleven bags of beans were il- 
legally landed from the schooner. There is 
considerable confusion in the evidence on 
this point. But it is unnecessary to consider 
it, since it is plain, upon the very face of the 
proceedings, that the only asserted ground 
of forfeiture was the illegal landing of six 
bags of beans. No other matter was, or 
could be brought into controversy in the 
suit. The seizure was for that' act, and for 
that alone. It is wholly immaterial, what 
other causes might have existed to justify 
a, seizure. The only question is, what in 
fact was the positive cause of the seizure, 
not what might have been a good cause. 
From what has been already stated, the pro- 
fessed cause of the seizure was an act, 
which, by law, could not induce any forfei- 
ture, and consequently could furnish no jus- 
tifiable or probable cause for the seizure. By 
our law,— Act 1799, c. 128, § 30 [1 Stoiy's 
Laws, 617; 1 Stat. 665, c. 22],— the landing of 
goods of the value of four hundred dollars 
from a vessel without a permit will subject 
the vessel to forfeiture. But, if a vessel 
were seized for landing goods of the ac- 
knowledged value of not more than fifty 
dollars, it would be impossible for the court 
to hold, that there was any justifiable or 
probable cause for the seizure of the vessel. 
In ti'uth, therefore, whether there was any 
false swearing or not, or any fraudulent 
concealment, or not, by the master, it is 
clear, that the appellate court proceeded in 
its sentence upon the fact, that the illegal 
landing of six bags of beans was the sole 
cause of the seizure; and that, consequently, 
it was without any justifiable or probable 
cause in law or in fact. 

This view of the matter disposes of the 
whole merits of the defence; and it is un- 
necessary to discuss the other points, inci- 
dentally suggested at the argument. Upon 
the whole, my opinion is,- that the loss is 
clearly a total loss within the policy; and 
that the case does not fall within the clause 
exempting the underwriters from losses and 
charges and damages occasioned by seizure 
or detention, on account of illicit or prohib- 
ited trade. 



Case H^o. 8,962. 

MAGRUDBR'S CASE. 

[2 Cranch, O. C. 626.] i 

Circuit Court, District of Columbia, Dec* 
Term, 1S25. 

Administratoks — Notes Takes Peksosallt — 
Decease — Action — Ektut of Judgment. 

If the administratrix of her deceased husband 
sell the goods" and take notes payable to her- 
self personally, bring cuit on one of the notes, 
and die, and her administrator enter his ap- 
pearance in the suit and obtain judgment, the 
court wiU not order the judgment to be en- 
tered upon the docket for the use of the ad- 
ministrator de bonis non of her husband, unless 
he can show that the sureties of the administra- 
trix are insolvent, and that the balance of her 
administration account is against her, 

JIary Ann Magruder, administratrix of 
Thomas Magruder, sold the goods of her in- 
testate and took notes payable to herself per- 
sonally. She brought suit upon one of the 
notes and died before judgment. Her admin- 
istrator entered his appearance in the suit 
and obtained judgment. The administrator 
de bonis non on her husband's estate moved 
the court to order the judgment to be entered 
upon the docket for his use, 

Mr. Key, contra. She has given an admin- 
istration bond with sureties who are liable 
for this money. She may have paid debts 
upon the faith of these notes. She is liable 
upon her bonds only for the balance of funds 
which comes to her hands. It is better for 
her husband's estate because her sureties are 
directly and immediately liable for the 
money, whether it be recovered from the 
defendant or not. 

Mr. Jones, for the administrator de bonis 
non, TJie administrator de bonis non has 
shown his title in equity to this money. To 
rebut this the administrator of Mrs, Ma- 
gruder must show that she has paid debts 
to this amount, or that she has fully admin- 
istered all that came to her hands. If the 
debtor be insolvent and she has used due 
diligence, she would not be liable for this 
fund. 

THE COURT (THRIISTON, Cil'cuit Judge, 
absent) said they would not deprive the legal 
plaintiff (the administrator of Mrs. Magruder) 
of his legal right, unless the administrator de 
bonis non could show that the sureties of 
Mrs. Magruder were insolvent, and that the 
balance of her administration account was 
against her. 
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Case K'o. 8,963. 

MAGRUDER v, BANK OF WASHINGTON. 

[Cited in Brent v. Coyle, Case No. 1,837. No- 
where reported; opinion not now accessible.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No, 8,964. 

MAGRUDER v. JBOWIE et al. 

[2 Craneh. O. O. 577.] i 

Circuit Court, District of Columbia. May 
Term, 1825. 

Shipping — Part Owners— Partxeus— Snip's 
HiSBAND — Actios for Freight. 

Part owners of a ship are not joint partners. 
Each may maintain a separate . action against 
the ship's husband for his proportion of the 
freight, and it is no oojection that the ship's 
husband is one of the part owners. 

Assumpsit for one-fourth part of the freight 
earned by the ship Alleghany, of which Ma- 
gruder owned one-fourth, Thomas Peter one- 
eighth, George Peter one-eighth, and the de- 
fendants [Bowie and Kurtz] one-half. 
' Mr. Marbury, for defendants, contends that 
this is a partnership, and that one partner can- 
not sue another at law. The reasons appli- 
cable to general partnerships apply to this case 
as between these parties. 

THE COURT (THRUSTON, Circuit Judge, 
absent), stopped Mr. Key and Mr. Dunlop, in 
reply, and said that part owners of a ship are 
not joint partners, each may maintain a separ- 
ate action against the ship's husband for 
his proportion of the freight, and that it was 
no objection that the ship's hushand was one 
of the part owners, as their interests were 
separate, and not joint. 

Verdict for the plaintiff, ?929.58, with inter- 
est from 1821. 



MAGRUDER (HOBBS v.). See Case No. 6,- 
551. 

MAGRUDER (McCORMIOK v.). See Case 
No. 8,723. 



Case No. 8,965. 

MAGRUDER v. McDONALD. 

[3 Craneh, O. O. 299.] i 

Circuit Court, District of Columbia. May 
Term, 1828.2 

Notes — Isdorseks — Accommodation — Action 

INTER Se. 

If two persons, without any communication 
or agreement between them, severally indorse a 
note for the accommodation of the maker, and 
the first indorser is obliged to take up the note, 
he may recover one half from his indorsee. 2 

Indebitatus assumpsit, for money paid, 
laid out, and expended by the plaintiff, for 
the use of the defendant, at his request, and 
upon an insimul computasset. At the trial 
a verdict was rendered for the plaintiff by 
consent, subject to the opinion of the court 
upon the following case agreed: 

In this case it is agreed that the plaintiff 
pr-oduced in evidence a promissory note, in 
these words and figures, to wit: "$950. 
George Town, November 2oth, 1823. Sixty 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Reversed in 3 P?t (28 U. S.) 470,] 



days after date, I promise to pay George B, 
Magruder, or order, nine hundred and fifty 
dollars, at the office of discount and deposit^ 
"Washington, for value received. Sam'l. Tur- 
ner, .Tr." Which note was written and sign- 
ed by the said Samuel Turner* and indorsed 
by the plaintiff, the said George B, Magnider,. 
and by the defendant, the said John G. Mc- 
Donald. That the said note was so di*awii 
and indorsed, with the understanding of all 
the said parties thereto, that it should be dis- 
counted in the said ofiice of discount and 
deposit, for the sole use and accommodation 
of the maker, the said Samuel Turner, no 
value being received by either of the said 
indorsei-s. That it was so discounted, and 
the proceeds thereof applied to the credit of 
the Slid Turner in the said office. That long 
befoie the making of the said note, viz., in the 
year 1819, the said Turner had two notes 
discounted for his use and accommodation 
in the said office, namely, one for $270 indors- 
ed by the said George B. Magi'uder and by 
the said John G. McDonald; and one for $710- 
indorsed by the said George B. Magruder and 
one Samuel Hambleton; which last-mention- 
ed note was continued by renewal with the- 
indorsement of the said Magruder and Ham- 
bleton until September, 1820, when, in conse- 
quence of the said Hambleton's absence, it 
was protested; after which the said office 
permitted the accommodation to be renewed, 
upon condition that the said Turner should 
get another good indoi-ser in the place of the 
said Hambleton; whereupon the said John 
G. McDonald, at the solicitation of the said 
Turner, indorsed a note for the said sum of 
$710, which was brought to him already 
indoi-sed by the said George B. Magruder. 
That in March, 1821, a small part of the mon- 
ey having been paid, the two notes were con- 
solidated and renewed by one note for $950,. 
drawn by the said Turner, and indorsed by 
the said Magruder, and by the said McDon- 
ald, which w^as, from time to time, renewed 
by notes similarly drawn and indorsed, the 
last of which is the aforesaid note so pro 
dueed in evidence by the plaintiff. That 
neither at the time of indorsing the said notes 
respectively, nor at any other time, was 
there any communication between the said 
Magruder and the said McDonald upon the 
subject of such indoi-sement. Both of them, 
however, knew, at the time of indorsement, 
that the said notes were intended to be dis- 
counted for the accommodation of the said 
Turner; and in every instance the said Ma- 
gruder was the first indorser. That the said 
note so as aforesaid produced in evidence by 
the plaintiff, not having been paid when due, 
was duly protested, and the payment thereof 
having been duly, demanded, and due notice 
of such demand and of non-payment having^ 
been given to the said indoi-sei-s, judgments 
at law were obtained against both, by the 
Bank of the United States; and the whole- 
amount having been paid by the said Ma- 
gruder, he brought this suit to recover, from 
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tlie said McDonald, one half of tbe amount so 
paid by the said Magmder. 

By consent of the parties in this suit, a 
verdict is rendered for the plaintiff for one 
half of the amount so paid by the said Ma- 
gruder, as aforesaid, in satisfaction of the 
judgment against him, subject to the opinion 
of the court upon this case agreed; and if, 
upon this case agreed, the court should be 
of opinion that the plaintiff is entitled to re- 
cover, then judgment shall be entered accord- 
ing to the said verdict; but if the court 
should be of opinion that, upon the said case 
agreed, the plaintifE is not entitled to recover, 
then the said verdict shall be set aside,, and 
judgment of nonsuit shall be entered for the 
defendant 

Mr. TVallach, for defendant, cited Robert- 
son V. ■Williams, 5 Munf. 381; Hixon v. Reed, 
2 Litt (Ky.) 174; Brown v, Mott, 7 Johns. 
3G1; Morgan v. Reintzel, 7 Cranch [11 TJ. S.] 
273. * 

Mr, Key and Jlr. Dunlop, for plaintiff, cited 
Wood v.Repold, 3 Har. & J. 125. 

MORSELL, Circuit Judge (ORANCH, Chief 
Judge, dissenting). This action was brought 
to recover of SIcDonald one half of a sum 
of money, which the plaintiff has been com- 
pelled to pay to the Bank of the United 
States, as indorser for Samuel Turner. This 
was the case. In the year 1819 the bank 
discounted two promissory notes, for the sole 
accommodation of Turner: one indorsed by 
George B. Magruder and John G. McDonald, 
for §270; the other indorsed by George 
B. Magruder and Samuel Hambleton, for 
?710. On the 20th of September, 1820, the 
last-mentioned note was renewed, and Mc- 
Donald received as indorser. in lieu of Sam- 
uel Hambleton. In March, 1821, the two 
notes were consolidated; some small sum of 
curtail having been paid. Magruder was the 
first indorser in each instance. This note 
of lp930 is a renewal and continuance of oth- 
er notes, similarly drawn and discounted for 
the said Turner's sole accommodation. At 
length, Turner failing to pay, it was duly 
protested; and the bank recovered several 
judgments against Magruder and McDonald, 
as indorsers. Turner obtained the indorse- 
ment of Magruder, with the understanding 
that another accommodation indorser was to 
come on the note. The note, with Magru- 
der's indorsement, was taken to McDonald, by 
Turner, who presented it to him for his in- 
dorsement merely, and McDonald, as soon 
as he had indorsed it, returned it to Turner, 
who offered it to the bank, and for" whom 
it was discounted. McDonald, at the time he 
received and indorsed it, knew that it was 
for the sole accommodation of Turner, and 
for that pui-pose was indorsed by Magruder. 
McDonald indoi-sed it at the instance and re- 
quest of Turner, and for his like sole accommo- 
dation, and without having paid any consid- 
ei-atlon for the note. 
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The substance of the argument against the- 
recovery, as I have understood it, is, that 
this cannot be considered as a case of co- 
securities (sureties); that the indoi-sements- 
are separate, made at different times, and 
not joint, and without any understanding be- 
tween them that they were so; and, from 
the nature of the. instrument, the indorsement 
is evidence of a suflaeient consideration, and 
amounts to an agreement, on the pai-t of the- 
first indoi-ser with the second, that, in the- 
event of non-payment by the drawer, the first 
indorser was to pay the full amount. Sev- 
eral adjudged cases were cited and relied on, 
to support the defendant's objections. The 
one which seems to me most like the case 
before the court, was that of Wood v. Re- 
pold, in the court of appeals in Maryland; 
though in that case there was the absence 
of a fact which exists in this, and which 
might have been thought material. In that 
case Wood did not look to the case of any 
subsequent accommodation indorser coming oo 
the note. In this case it was otherwise with 
JIagruder, But, supposing the cases alike, 
let us examine its principles, to show in what 
cases persons are to be considered as securi- 
ties, (sureties,) where they will be equally 
bound to each other to pay one half of the 
debt of their principal, and the principle of 
law by which they are so bound. The very 
familiar case of a joint bond is put. It is, 
however, conceded, that the bond need not 
be executed by the sureties at the same time;, 
and there is no necessity that there should be- 
any previous express agreement or un lerstand- 
ing between them; and that it is not even ne- 
cessary that the first-signing surety should 
know who, or that any one is to come after 
him, as surety in the bond; yet, by opera- 
tion of law, they are co-securities, and either, 
who pays the whole, may call upon the other 
for his contribution. 

Now what is here meant by the operation of 
law, creating or imposing upon them a joint 
liability? or, by operation of law they would 
be bound to contribute? Is it meant that 
there is any express or implied conti-act con- 
tained in the bond, between the securities ?- 
We are all too familiar with the terms of a 
joint bond to entertain a moment's doubt that 
there is not, from beginning to ending of it, 
one single stipulation between the securities,, 
either express, or from which the law can 
imply any such obligation. Therefore, if any 
sueli obligation is created between them by 
operation of law, it is upon other principles ^ 
which principles we shall endeavor to show 
are not peculiar to the form of a joint bond. 
It is said, with a view to show a difference 
in principle between indorsers and co-securi- 
ties in a bond, "that consideration is always 
presumed in the case of indorsers, inter se, 
and never in that of securities in a bond." 
We shall endeavor to show that, without an 
actual real consideration, there is no difference- 
in the cases. Other reasons are aligned, for 
the purpose of showing that the indorsers, in 
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that case, were not to be considered as co- 
sureties, and not bound by tlie operation of 
the saroe principle of law as in the case of a 
bond. It is objected that their indorsement 
is several, and not joint; at different times, 
and without any understanding between them 
to that effect. But I undei-stand it to be con- 
ceded that, in the case of a bond, they would 
be equally bound if it were a joint and several 
bond, and although it were signed at different 
times, and without any knowledge, by- the 
first signer, who or whether any other was 
to sign it as such. 

The other part of the opinion is taken up 
in showing that want of consideration could 
not be available as a defence in that action. 
It proceeds: "The bill in question, though 
drawn and indorsed for the accommodation of 
the drawer, to enable him to raise money up- 
on it, must be considered as if it had been 
made in the ordinary course of business, sub- 
ject to all the law and incidents attending 
bills of exchange, indorsed and passed in the 
I ogular course of negotiation. The same prin- 
ciples of law, and the same rules of evidence, 
equally apply to both; and, when so con- 
sidered, the objection that ^Yood received no 
money consideration at the time of his in- 
dorsement, appears to me to have no weight." 
"The want of consideration" "extends to all 
bills of exchange, whether for accommodation 
or otherwise. But that principle, when tested 
by the established practice and settled forms 
of proceedings in actions on bills of exchange, 
will, I think, be found applicable only to the 
particular stage of the negotiation in which 
the bill has stopped in the hands of the 
partysuing, who, having never passed it away, 
has, consequently, been obliged to pay nothing 
upon it, nor has created any liability on him- 
self to pay; and, therefore, can only recover 
in virtue of a consideration passed by him to 
the party from whom he received it; and, in 
such case, it is that consideration alone which 
gives him a right of action. And although the 
law supposes a consideration, and the plaintiff 
is under no necessity to prove one, yet, if none 
did pass, it was a naked undertaking, of which 
the defendant may discharge himself at the 
trial, by showing a want of consideration, or 
tiiat it xsas an illegal one. But the same 
principle does not apply to this, or any case 
of an indorser or intermediate indorsee, who, 
under his liability on his indorsement, has been 
obliged to pay or take up the bill. If it did," 
(exist in such a case, or could apply in such 
a case,) "there never could be a recovery on 
a bill of exchange, by an indorser, or inter- 
mediate indorsee, against the drawer or im- 
mediate indorser; for every indorser, by his 
indorsement, discharges the preceding parties, 
as to himself, and constitutes his indorsee the 
payee. No consideration, therefore, which he 
may have originally paid for the bill can af- 
ford him a gi'ouud of action; for, having parted 
with all his interest in it, he is presumed in 
law to have leceived a valuable consideration 
for it, and can have no right to the money a 



second time. He cannot, then, recover, in 
consideration of what he may have originally 
given for the bill; nor could he have an action 
on the bill, in consideration of payment by 
him in virtue of his indorsement; as such pay- 
ment is not a consideration originally given 
for the bill, but must be subsequent, which is 
contrary to eveiy day's experience; for no 
action is more common than that by an in- 
dorser against the drawer, or an intermediate 
indorsee against his indorser, in which the 
plaintiff can only recover on the proof of pay- 
ment by him to the bona fide holder of the bill, 
which payment gives him a new title to re- 
ceive the money from the antecedent party, 
and is the veiy foundation of the suit; and 
the consideration-money between them, as 
immediate parties to the bill, is never made a 
subject of inquirj-, and, if proved, could no^ 
aid the plaintiff." 

The judge then draws his conclusion: "And 
this shows that the principle, that, as between 
immediate parties to a bill of exchange, the 
want of consideration is a sufllcient defence, 
is only applicable where a payee or indorsee 
has never parted with the bill;" "and that 
it does not apply to any party to a bill, who, 
on its being protested, has been obliged to 
take it up; in which case it is not the con- 
sideration originally moving from him which 
entitles him to recover, but it is the subsequent 
payment alone on which the law raises the 
promise, and gives him a new cause of action; 
and he sues in the capacity in which he paid, 
and not in that in which he received it." 

In answer to the principles and reasoning 
in that part of the case just stated, I hold 
the law to be, that where a person merely 
indorses a bill for the pm'pose of assisting an- 
other in raising money, he is onlj'- a surety 
for that other, and he has no demand till the 
payment of the money. See Evans, Bills, p. 
149. And if there were many, instead of one, 
they would be all equally sureties. 

On the subject of the right to go into the 
consideration of the equitable circumstaifces 
attending the transaction, I undei stand the 
law to be, that it is not owing to the form of 
a bill of exchange, or note, nor the circum- 
stance of its being in writing, that the law 
gives it the effect of caiTying with it the 
same presumption of a consideration as a 
bond, or other specialty, when in the hands 
of a third person; but it is in order to facil- 
itate and strengthen that commercial inter- 
course, which is carried on through the me- 
dium of this species of security. Therefore, 
in an action brought against the party, by 
the person with whom he was immediately 
concerned in the negotiation of the instru- 
ment, or by "the person who has given no 
value for it, in such regular commercial in- 
tercourse, he will be at liberty to prove, 
either that the consideration was an unlaw- 
ful one, or none at all, or what it was, with 
all the circumstances. Where a bill is not 
taken in the usual com'se of trade, It is sub- 
ject to all the equities that subsisted between 
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tlie original parties. Evans v. Smith, 4 Bin. 
366. 

A bill or note, therefore, does not become 
clothed or protected by the presumptions or 
incidents of real commercial negotiable pa- 
per, (the consideration whereof shall not be 
impeached,) until it gets into the hands of 
3, bona fide holder before the bill or note falls 
due, and without notice. It is ti-ue that there 
are cases in which tlie equitable circum- 
stances may be gone into, and where the 
want of consideration would not be an availa- 
ble defence, and this is sometimes the ease 
of indorsements for the accommodation of 
Che drawer; but it is in those cases only 
where the indorsee, or holder, has paid a 
valuable consideration for it at the time he 
receives it. If it has been paid to the draw- 
er, for whose accommodation the note was 
drawn and indorsed, it is considered, in law, 
as bemg also for the benefit of the indorser, 
or indorsers; and so the following cases will 
show it has been adjudged. "If the indoi-see 
knew that the bill was an accommodation 
bill, he can recover no more against the in- 
dorser than the value he has paid; but if 
the bill was made on a good consideration, 
he may recover the whole; and if he has not 
paid full value for it, he is a trustee for the 
indorser in respect of the surplus." Starkie, 
pt. 4, p. 282, o. '^Whenever the holder has 
given full value for the bill before it is due, 
the defendant will not be at liberty to show 
that he had received none, although the plain- 
tiff knew that circumstance at the time he 
became the holder, unless he also knew that 
the party from whom he received it was act- 
ing fi-audulently." Chit. Bills, 84, SG. 

A plaintiff cannot, in general, maintain his 
action against the person from whom he re- 
ceived the bill, unless he gave him a valua- 
ble consideration for it. 7 Term R. 350, 378, 
571. But it is said, "these principles will be 
found applicable only to the particular stage 
of the negotiation at which the biU has 
stopped in the hands of the party suing, who, 
having never passed it away, has consequent- 
ly, been obliged to pay nothing upon it," &c. 
It really has been my most sincere desire right- 
ly to understand, and duly appreciate this part 
of the opinion; but I doubt yet whether I 
have succeeded. That we may not be carried 
away by the mere sound of words, let the 
reasons assigned be taken. "Because, hav- 
ing never passed it away, he has, conse- 
quently, been obliged to pay nothing upon it, 
nor has created any liability upon himself 
to pay." Is this position correct? The case 
put is of immediate parties; such as the 
drawer and acceptor, the indorser and in- 
dorsee. Let us take the very case put, of 
an intermediate indorsee (or indorser). Such 
an indorser has paid to his inunediate in- 
dorser, one half of the amount of the bill 
only, or has paid no value at all for it, or the 
consideration between them has been an un- 
lawful one, or such, his next antecedent, in- 
dorser has passed (it) to him for his own 
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accommodation, and he indorses to another 
for a full consideration received of such 
other, and that other indorses it for like 
consideration. When the bill falls due, it 
being unpaid by any of the other parties, 
this intermediate indorsee is obliged to take 
it up, or pay the amount to the last indorsee; 
can he recover any thing more from his next 
immediate indorser than he paid him for it, 
—suppose one half? Or, suppose he has re- 
ceived it from such immediate indorser with- 
out paying him any thing for it, but for his 
own accommodation; the books abound with 
authorities which .support the position that 
he could not. The very case just cited by ' 
me, Starkie, pt. 4, p. 282, proves this; see, 
also. Chit. Bnis, 91. 

The next reason, "for eveiy indorser by his 
indorsement, discharges the preceding par- 
ties as to himself, and constitutes his in- 
dorsee the payee. No consideration," &c. 
Suppose it to be the case. How could that 
be a reason to prevent the party sued from 
showing want of consideration, &c. But is 
it tlie case? By his indoi-sement or assign- 
ment, it is true, whilst the bill remains in 
the hands of the assignee or mdorsee, his 
rights and remedies upon the bUl are sus- 
pended, but the moment he is obliged to pay 
the holder and receives back the bill, do not 
all the rights revive, and he become just as 
much entitled to recover upon the bill against 
the antecedent parties, as he ever was; and 
upon what consideration? Upon the new 
consideration, as it is stated, which is given 
him by thus having been obliged to pay it 
and take it up? Not at all so; it is upon the 
old consideration and none other; and to this 
effect is the case of Dugan v. TJ. S., 3 Wheat 
[16 U. S.] 182, 183. The words of the judge 
are: "After an examination of the cases on 
this subject, which cannot be all of them 
reconciled, the court is of opinion that if 
any person who indorses a bill of exchange 
to another for value, or for the purpose of 
collection, shall come to the possession there- 
of again, he shall be regarded (unless the 
contrary appear in evidence) as the bona, fide 
holder and proprietor; and shall be entitled 
to recover notwithstanding there may have 
been one or more indorsements in full, sub- 
sequent to the one to him, without producing 
any receipt, or indorsement back from either 
of such indorsers, whose names he may 
strike from the bill, or not, as he may think 
proper." This case then, surely answers all 
the reasons with respect to the want of con- 
sideration, (fee. being applicable only to the 
cases where the bill or note was stopped in 
the hands of the last indorsee. The Ken- 
tucky case of Hixon v. Reed rests upon the 
authority of the New York case of Brown v. 
Mott. That case differs essentially from the 
one before the court. The second indorser 
did not indorse it solely for the accommoda- 
tion of the drawer. He was as real a party 
as the last indorsee. He was to have, for 
his own use, one half of the amount of tne 
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bill, $250. In that ease the court say, "If 
there had been any fraud ha this case, or the 
plaintiff had not made any advance upon the 
note, the taking it under the knowledge 
stated in the case," {that is, of the first In- 
doi-ser's indoi-sing it for the accommodation 
of the drawer,) would have let in a defence." 

From the best consideration I have been 
able to give to the case before the court, I 
think it is not so much a matter of conse- 
quence what the particular form of the in- 
strument is, as what is the nature of the un- 
dertaking and engagement of the parties 
relatively considered to Turner the drawer. 
Is it a fair, proper case of contribution be- 
tween the parties? To make it a case of that 
kind, and to be decided upon such principles, 
it is wholly immaterial what is the form of 
the instrument, which signs first, whether 
joint or several, with an understanding be- 
tween the parties or not, whether signed at 
one time, or at different times, or whether 
it be by one instrument or several. The 
principle by which they are obliged is not 
founded in the written contract, either ex- 
press or implied inter se, at all. The only 
material matter required is, has the under- 
taking, entered into by them, been in the 
same character? Are both of them boimd 
as sureties for the same person, in the same 
sum? Ai'e they in sEquali jure, common in 
interest, common in bm'den? To this effect 
see Poth. Obi. pp. 68, 69, and 2 Bos. & P. 
26S, 270-272, in which last case it is thus 
stated by the eouit. "The point remains to 
be proved that contx'ibution is founded on 
contract. If a view is taken of the cases, 
it will appear that the bottom of contribution 
is a fixed principle of justice, and- is not 
founded in conti*acL" Again, in another 
part of the same case, the court say, "Ini 
the particular case of sureties, it is admitted 
that one surety may compel another to con- 
tribute to the debt for which they are jointly 
bound. On what principle? Can it be be- 
cause they are jointly bound? What if they 
are jointly and severally bound? What if 
severally bound by the same or different in- 
struments. In every one of those cases, 
sureties have a common interest, and a com- 
mon burden. They are bound as effectually 
quoad contribution as if bound in one instru- 
ment," &e. 

Upon the whole, therefore, I think the ver- 
dict for the plaintiff is right, and ought to 
stand. 

THRUSTON, Circuit Judge, concurred. 

CRANCH, Chief Judge, dissented, and deliv- 
ered the following opinion: 

The counsel for the defendant cited the fol- 
lowing cases: 

1. Robertson v. Williams, 5 Munf. 3S1, 
which was a joint action of debt in Virginia, 
against the maker, Williams, and the first in- 
dorser. Smith, of Williams's promissory note 
which had also been indorsed by Lockhead 



and the plaintiffs, and discounted by a broker, 
and the proceeds received by Lockhead. The 
plaintiffs took it up, after protest, and recov- 
ered judgment against Williams and Smith 
who never received any consideration for the 
note, the same having been fraudulently nego- 
tiated by Lockhead, but the plaintiffs were 
ignorant of the fraud. The court of appeals 
gave no reason for their judgment But Leigh 
and Wickham, in arguing, said, 1st. "The risk 
which the plaintiffs ran by indorsing, was a 
sufficient consideration to vest the property in 
them by relation back to the time of the in- 
dorsements, if they were afterwards made lia- 
ble for the contents, and, 2d. The plaintiffs 
did actually pay the full contents of the note 
as a consideration for it when they retired it 
from the bank; and this consideration has 
relation to the time of their indorsement." 
"Suppose the first indorser, Smith, naa Deen 
the sufferer, could he not have recovered of 
Williams? yet he gave no consideration for it 
at the time. Suppose an ordinary accommoda- 
tion note protested for non-payment, as to the 
maker, taken up by the indorser; cannot such 
indorser recover of the maker? yet in no 
case of that kind, does such indorser pay a 
consideration for the note at the time of in- 
dorsement." These may be presumed to be- 
the reasons for the judgment. 

2. The next case cited is Hixon v. Reed, 2 
Litt. [Ky.] 174, in the court of appeals of Ken- 
tucky. Ward made his note to Reed, who in- 
dorsed it to Hixon, who indorsed it to the 
bank, who discounted it for the accommoda- 
tion of Ward, the maker, who became insol- 
vent. The note was duly protested so as to 
charge both indorsers, neither of whom re- 
ceived any consideration for his indorsement. 
The note was taken up by Reed, the payee 
and first indorser, who brought his action 
against Hixon, the second indorser, for one- 
moiety of the money paid to the bank, and re- 
covered in the court below. But that judg- 
ment was reversed in the court of appeals. 
The court cited the case of Brown v. Mott, 7 
Johns. 361, with approbation, and said that if 
the plaintiff in eiTor, the second indorser, had 
discharged the whole of the note to the bank, 
he could have recovered the full amount 
against the defendant, and consequently the- 
defendant in error having first paid it, cannot 
be entitled to recover any part from the plain- 
tiff. 

3. The next case cited, is Brown v. ilott, 7 
Johns. 361. Dean made his promissoiy note 
payable to the order of Mott, who indorsed it 
for the accommodation of the maker (Dean); 
but the person applied to, to discount the note, 
refused without another indorser. The plain- 
tiff offered to indorse it for the maker, If he- 
would pay him, out of the money to be ob- 
tained, §250 which he owned him; which he- 
agreed to do. The plaintiff then indorsed the 
note and received the ?2oO. The note never 
was in the possession of the defendant, and no 
consideration passed between him and the- 
maker, or the plaintiff who knew that the de- 
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f endant had indorsed the note solely for the ae- 
■commodation of the maker. The note was 
<auly protested, so as to charge the defendant. 
Verdict for the plaintiff, subject to opinion of 
the court pn a ease stating the above facts. 
The court said: "The defence is that the de- 
fendant hidorsed the note for the mere accom- 
modation of the maker, and that this fact was 
known to the plaintiff when he subsequently 
indorsed the note. This, however, is not, of 
itself, a defence. The indorser cannot set up 
that he indorsed the note without considera- 
tion, because by sending the note into ch-cula- 
tion, by a general indorsement, and making it 
thereby a negotiable bill, a consideration is 
implied by the law merchant, and an inquiry 
into that fact is precluded. If there had been 
any fraud in the case, or the plaintiff had not 
made any advance upon the note, the taking it, 
under the knowledge stated in the ease, would 
let in a defence; or if he had purchased it or 
taken it up at a reduced price, it would seem 
that he could recover only the amount paid. 
Wiffen V. Roberts, 1 Esp. 2G1; Braman v. 
Hess, 13 Johns. 52. But as the drawer" 
<maker) "originally raised the money upon 
the note, with the indorsement of the present 
parties, the note must have been returned to 
the plauitife by the subsequent holder, and he 
must have taken it up for the full value. He 
has, then, as good a right to resort to the 
defendant as a prior indorser, as if he had 
originally received -It for its value. An indors- 
er, for the accommodation of the maker, is 
entitled to all the privileges of an indoi-ser, 
by being fixed in due season, (2 Caines, 243; 
[French v. Bank of Columbia] 4 Oranch [S IJ. 
S.]141; Smith V. Beeket, 13 East, 187; Brown 
V. Maffey, 15 East, 216); and he must be 
equally chargeable, as indorser, to the persons 
standing after him on the note." Yeaton v. 
Bank of Alexandria, 5 Craneh [9 U. S.] 49; 
Violett V. Patton, Id. 142. *'The cases of Smith 
V. Knox, 3 Esp, 46, and Charles v. Marsdon, 
1 Taunt. 224, show that the principles of the 
commercial law are settled, that where there 
is no fraud in the case, and the indorsee has 
given full value for the bill, he shall recover 
of the acceptor, notwithstanding the bill was 
accepted without consideration, and for the 
accommodation of the drawer, and that fact 
was known to the indorsee when he took the 
bill, and though he even took the bill after it^ 
was due. It is impossible to distinguish this 
<mse in principle from those last mentioned, 
and the plaintiff is entitled to judgment." 
When the court, in the above case of Brown v. 
Mott, said, "or the plaintifC had not made any 
advance on the note," they evidently alluded 
to the fact that the maker of the note was in- 
debted to the plaintiff hi the sum of $250, and 
gave the note in payment, to that extent; so 
that as to 'so much of the note there was a 
good and valuable consideration as between 
the maker and the plaintiff; so that the latter 
was a bona fide, holder for a valuable consid- 
eration to that extent; and therefore the de- 
fendant who had indorsed the note generally. 



(Case No. 8,965) MAGRUDER 

to give credit to the note, and had put it in 
cu-culation as a negotiable bill, could not de- 
fend himself by the want of a consideration. 
It is not necessary that the Indorser should 
have received any thing; it is sufficient if the 
plaintiff has parted with any thing in conse- 
quence of the credit of the defendant's name 
upon the note. This I take to be the argument 
of the court upon that pomt But the point in 
the opinion of the court in that ease which 
relates to the present case of aiagruder v. Mc- 
Donald, is, that the plaintiff, having taken up 
the note, had as good a i-ight to resort to the 
defendant as if he had originally received it 
for its value. 

4. The next case cited is Wood v. Bepold, 3 
Har, & J. 125. Brown's bill of exchange on 
Gould indorsed by Wood and by Kepold for 
Brown's accommodation, and discounted by a 
bankin Baltimore, was takenupby Ilepold,the 
last indorser, who, by the judgment of the court 
of appeals of Maryland, (Buchanan, Polk, and 
Gantt, JJ., against Chase, 0. J., and Earle, 
J.,) recovered the whole fi'om Wood, the sec- 
ond indorser, there having been no communi- 
cation between the indorsers at or before the 
time of indorsing. Two grounds of defence 
were taken:— 1st. That they were co-siu-eties; 
and, 2d. That there was no consideration be- 
tween them. Buchanan, J., in delivering the 
opinion of the eomt, said: "There is no doubt 
that two or more may jointly indorse a bill 
of exchange, and in such case each would be 
bound to contribute his just proportion of the 
amoimt; but then the indorsement itself must 
be joint, and not several and distinct; or, at 
least, to create, between two successive in- 
dorsers, a liability to contribution, there must 
be a correspondent imderstanding between 
them." "Every man, who signs aninstrument 
of writing, is considered as understanding the 
nature of the obligation or contract into which 
he enters; and, by his signature, subjects Mm- 
self to the operation of the law govemuig 
such instruments." After stating that co-sure- 
ties in a bond, whether they sign at the same 
or at different times, are liable to contribu- 
tion, says: "But not so with respect to the 
uidorsers of a bill of exchange. Every hi- 
dorser is considered, in law, as a several and 
collateral securitj^ and is as a drawer to his 
indorsee. An indorsement presupposes a con- 
sideration passmg from the indorsee to the 
mdorser, and of necessity precludes the pre- 
sumption of a joint undertaking, For the law 
is consistent, and both presumptions cannot 
stand together." "I cannot, therefore, enter- 
tain the first objection; but think that the in- 
dorsements of Wood and Bepold must be con- 
sidered as several and successive; to be oper- 
ated upon by the law regulating such transac- 
tions." With regard to the second objection, 
the want of consideration between Wood and 
Eepold, after observing that the want of con- 
sideration between immediate parties to a bill 
of exchange, whether for accommodation or 
not, is a good defence, says:— "But that prin- 
ciple, when tested by the established j)ractiee 
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and settled forms of proceedings in actions on 
bills of exchange, will, I thinlc, be found ap- 
plicable only to tbat particular stage of the 
negotiation at wMcb the bill is stopped in the 
hands of the party suing, who having never 
passed it away, has, consequently, been 
obliged to pay nothing upon it, nor has created 
any liability on himself to pay, and therefore 
can only recover, in virtue of a consideration 
passed by him to the party from whom he re- 
ceived it; and in such case, it is that considera- 
tion alone which gives him a right of action. 
It does not apply to any party to a bill who, 
on its being protested, has been obliged to 
talie it up; in which ease it is not the con- 
sideration originally moving from him which 
entitles him to recover; but it is the subse- 
quent payment alone on which the law 
raises the promise, and gives him a new 
cause of action; and he sues in the capacity 
in which he paid the bill, and not in that in 
which he received it." 

These cases satisfy me that this court was 
wrong in refusing a new trial, at December 
term, 1825, in the case of McDonald v. Ma- 
gruder [Case No. 8,761], where the jury gave 
damages to the plaintiff for only one half of 
the note; the circumstances in that case being 
substantially the same as those in this, ex- 
cepting that in that ease McDonald had paid 
the whole, and being the last indorser, 
brought his action as indorsee against Ma- 
gruder, his immediate indorser; whereas the 
present suit is by the indorser against Ms 
indorsee. The form of the instrument is 
very material in determining the nature of 
the contract. The parties have adopted a 
form which, according to the law applicable 
to such instruments, makes the parties sever- 
ally and successively, and not jointly liable, 
and which gives the holder a right to resort 
to all the preceding parties on the note. 
Prima facie the indorsee has a right to re- 
cover the whole amount of the note from a 
prior indorser, and the burden of proof is on 
the defendant to show a different contract, 
and to rebut the evidence arising from the 
form of the instrument. The facts in this 
case do not show a different contract, and do 
not rebut the presumption. The circumstance 
that both parties are accommodation in- 
dorsers is not evidence of a different con- 
tract. It is now settled that the rights of 
all the parties upon accommodation paper 
are the same as on transaction paper; with 
this single exception, that the person for 
whose accommodation the paper was issued 
cannot defend himself by the want of demand 
and notice. I am therefore of opinion that 
the judgment upon the case stated ought tc 
be rendered for the defendant. But the other 
judges being of a different opinion, the judg- 
ment must be entered upon the verdict for the 
plaintiff. 

[This cause was subsequently taken on writ 
of error to the supreme court, where the judg- 
ment of the court below was reversed. 3 Pet. 
(28 U. S.) 470.] 
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Case IsTo. 8,966. 

MAHN V. HARWOOD et al. 

[3 Ban. & A, 515; i. 14 O. G. 859; Merw. Pat. 
Inv. 462.] 

Circuit Court, D. Massachusetts. Oct. 9, 1878.- 

Patests— Base-Ball Covekixg— Patentable In- 

VESTIOX. 

Where a patentee claimed: "The covering of 
a base-ball consisting of an outer and an inner 
covering, each of which is composed of two 
pieces of leather, and applied to the ball inde- 
pendently of each other, substantially as and for 
the purpose specified:" Scld, that although the 
patentee was the first to combine the double 
leather cover (which was well known on certain 
kiods of balls), and apply it to a ball of a harder 
kind equally well known, but which before had 
been used with a single leather cover or with 
none, the change would not constitute a pat- 
entable invention. 2 

[Cited in Alcott v. Young, Case No. 149.] 
[This was a suit by Louis H. Mahn against 

Harrison Harwood and others to restrain the 

infringement of a certain patent.] 

Joseph C. Praley and P. J. Platley, for 
complainant. 
J. E. Maj^nadier, for defendants. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

LOWELL, District Judge. This suit is 
brought for the infringement of James H. 
.Osgood's patent, issued May 21st, 1872, No. 
127,098, as reissued April 11th, 1876, reissue 
No. 7,046. The description is substantially 
similar in both patents, but the general state- 
ment of the invention in the opening, and the 
claims at the close are different. The inven- 
tion relates to the coverings for base-balls 
and other similar articles, but the claims 
make no mention of other articles beside 
base-balls. The patentee describes coverings 
of leather cut in a hemispherical shape, and 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Afllrmed in 112 U. S. 354, 5 Sup. Ct. 174, 
and G Sup. Ct. 451.] 



[16 Fed. Cas. page 495] 



(Case No. 8,968) MAHONEY 



lio"w they are to be fitted and sewed, with a 
peculiar stitch, which is the subject of claims 
not now in controversy. After one leather 
cover has been put on, and has become dry, 
another similar cover is fitted and sewed in 
like manner above the fii-st The third claim, 
which is alleged to be infringed, is: "The 
covering of a base-ball consisting of an outer 
and an inner covering, each of which is com- 
posed of two pieces of leather, and applied 
to the ball independently of each other, sub- 
stantially as and for the purpose specified." 

By reference to the specification, the pur- 
pose of the second cover is to enable the ball 
to bear severe usage better than it could with 
a single cover. The defendant malces a ball 
with leather covers, each of which is com- 
posed of two pieces, and is, therefore, within 
the third claim, unless that claim shall be 
confined to the hemispherical form described 
in the patent. His ball has a certain amount 
of yarn wound round the inner cover or 
binder before the outer cover is put on. 

In a suit by this complainant against an- 
other defendant in the third eh'cuit, this f onn 
of ball was held to infringe the patent, and 
we see no reason to dissent from that deci- 
sion. Our information concerning the deci- 
sion above mentioned is derived from certain 
admissions and other oral testimony con- 
tained in this record, with copies of some of 
the depositions used in that case, from which 
it would appear that the novelty of the in- 
vention was decided on a very different state 
of facts from that which is before us. 

It is proved in this record, and admitted in 
argument, that long before 1872, balls made 
of twine, woimd on a core, with a single 
cover of leather, were old and well known; 
and that balls made in other modes, such as 
by winding yarn or twine round a bunch .or 
bimdle of scraps of cloth, or other similar sub- 
stance, or by winding yarn loosely round a 
core of lead or a small bag of shot, were cov- 
ered with two covers of leather in substantial- 
ly the mode of the patent. It is admitted in 
this case, though it was not in the case in 
Pennsylvania, that tliis double cover was 
nsed by the defendant years before the date 
of the patent, and that this use was known 
to the patentee. 

In this state of facts the plaintiff cannot 
hold a patent for a double covering for balls 
generally; and he contends that the term 
"base-balls," in his third claim, means only 
the balls used by a certain association of per- 
sons who regulate the games of the clubs, 
which are made of yarn, wound on a small 
con; of cork or India-rubber to a certain size 
and of a given weight. These are much 
harder, and will bear, and are required to 
bear, much more severe usage than the balls 
used some years ago. The regulations wei'e 
substantially what they now are, when the 
patent was issued. On the other hand, the 
defendant contends that the claim cannot be 
thus contracted, and that if it were, it is 
still void for want of novelty. 



It is quite within the decisions, to construe 
a word in the patent, such as "base-ball," 
in a way to save the patent, if that is one of 
its meanings, though not the only or even 
the most common one; provided that, by 
such a consti'uction, the patentee will re- 
ceive exactly what he has invented, and 
every one else can nse all that is old. We 
are, therefore, disposed to say that the third 
claim may be limited, and that upon this 
record it may be held that the patentee was 
the first to combine the double leather cover 
(which was well known on balls made of 
"gimpings," wi^h yarn wound round them, 
and on other forms of ball), to a ball of a 
harder kind, equally well known, but which 
before had been nsed with single leather 
cover or with none. 

But we are of opinion that such a combi- 
nation is not patentable. It is not claimed in 
.the patent, and does not appear to be true, 
that any new or different effect is sought or 
obtained, unless, perhaps, in degree, by the 
double cover as applied to the one ball rather 
than the other. A changed mode of playing 
the game required a harder ball, and one of 
well-known form was adopted, and to it was 
added the second cover, which was also well 
known, and often used in the softer balls. 
This is a change of form which appears, in 
view of the state of the art, to be within the 
line of ordinary mechanical adaptation, and 
nothing more. Bill dismissed. 

[On appeal to the supreme court the decree of 
the circuit court was affirmed. 112 U. S. 354, 
5 Sup. Ct. 174, and 6 Sup. Ct. 451.] 
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MAHON T. GRACE'S EX'RS. 

[Cited in Bond v. Grace, Case No. 1.622. No- 
where reported; opinion not now accessible.] 



aiAHONEY (STEWART v.). See Case No. 
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MAHONEY MIN. CO. v. BENNETT. 

[4 Sawy. 289; i 1 San Fran. Law X 33.] 

Circuit Court, D. California. Aug. 20, 1877. 

Removal of Causes — PhovisioxaIi Remedies— 
Jdrisdictio:! after Removal. 

1. Where proceedings have been perfected for 
removing a cause from a state court to the cir- 
cuit court of the United States, under the act of 
congress of 1875 (18 Stat. 470), the circuit court, 
upon petition and notice to the adverse party, 
will grant leave to file a copy of the record in 
said court before the first day of the next suc- 
ceeding term tliereafter, for the purpose of ad- 
ministering without delay any of the provisional 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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remedies to which the petitioning party may be 
-entitled. 

[Cited in Delbanco v. Singletary, 40 Fed. 180; 

Pelzer Manuf j? Co. v. St Paul & Slarine 

Ins. Co., Id. 186.] 

2. The circuit court, upon such petition and no- 
tice, has jurisdiction to grant leave to file the 
record before the day appointed by statute; and, 
after the filing of the record in pursuance of 
«nch leave, to proceed to grant any provisional 
relief to which the party may be entitled. 
[Followed in Commercial & Sav. Bank v. 
Corbett, Case No. 3,057. Cited in Re Bames- 
ville & M. Ry. Co., 4 Fed. 13; New Or- 
leans City R. Co. T. Crescent City R. Co., 

5 Fed. IGl : Portland v. Oregonian Ry. Co.. 

6 Fed. 323; Texas & St.. L. Ry. Co. v. 
Rust, 17 Fed. 280; Kansas City & T, Ry. 
Co. V. Interstate Lumber Co., 36 Fed. 11; 
Delbanco v. Singletary, 40 Fed. 180.] 

[This was an action by the Mahoney Min- 
ing Company against Samuel Bennett.] Mo- 
tion for leave to file record in a case trans-' 
ferred from the state court before the time 
appointed by law, and for a preliminary re- 
straining order. 

Wm. M. Stewart, for motion, 
Wm. H. Shai-p, contra. 

SAWYER, Circuit Judge. On July 16, 
1877, the complainant filed its bill in the 
state district court of the Nineteenth judi- 
cial district, among other things, praying an 
injunction against the sale and Tvorking of 
the mine claimed by the complainant. At 
the same time it gave defendant notice of 
an application for a preliminary injunction. 
-On August 6, the defendant gave notice of 
his appearance, and of a petition to remove 
the case to the United States circuit court, 
on the ground that the defendant is a citi- 
zen of Prussia, the complainant being a do- 
mestic corporation; which motion was grant- 
ed on August 14, before the application for 
a preliminary injunction had been heard by 
the court. The first day of the next succeed- 
ing term of the said circuit couit would be 
the fourth Monday in November, nearly four 
months distant. The complainant thereupon 
immediately gave defendant notice of an ap- 
plication to the circuit court for leave to file 
a copy of the record of the ease in said court; 
and that upon leave being granted it would 
apply for a preliminary injunction upon the 
same gi*ounds as stated in the application 
for an injunction in the state court before 
the making of the order of removal. The 
defendant objects to the hearing of the ap- 
plication for leave to file the copy of the 
record, as well as the further motion for an 
injunction, on the ground that, under the 
statute, he has till the first day of the next 
term to file the record; and that, until that 
day, this court can have no jurisdiction over 
the cause. It is true, as urged by defendant, 
that the statute makes no provision for filing 
the copy of the record before the first day 
•of the next succeeding term, or by any other 
person than the party removing the cause. 
But it is also true that there is nothing pro- 
hibiting the filing of the record at an earlier 



day, or by any party interested, other than 
the one removing the cause. Where a suffi- 
cient petition is filed in a proper case for I'e- 
moval, and a sufficient bond given, the pro- 
ceedings being all regular and sufficient, the 
state court can take no further proceedings in 
the case without usurping jurisdiction. 18 Stat. 
471, § 3; Insurance Co. v. Dunn, 19 Wall. [86 
U. S.] 224. If, after completing the proceed- 
ings for a removal, so far as to deprive the 
state court from taking any further action, 
there is no means by which the circuit court 
can get hold of the case till the first day of 
the next succeeding teim, there will be a 
case pending, in some cases for many 
months, in which no court has jurisdiction 
to take any action whatever. An attach- 
ment may have been obtained, which ought 
to be dissolved, and which it would be ruin- 
ous to the defendant to continue; so an in- 
junction, or the appointment of a receiver 
may be imperatively requu'ed to protect the 
interest of the complainant pending the ac- 
tion, which no court has power to grant until 
too late; or an injunction, or a preliminary 
resti-aining order may be improperly granted, 
and the removal made before the injured 
party can be relieved. In case of a removal 
pending a motion for an injunction, or appli- 
cation for a receiver, a party might be ob- 
stnicted in obtaining a provisional remedy 
to which he is entitled, at a ruinous sacrifice. 
He could not move in that case, because it 
is suspended between two courts, neither of 
which can act; and he could not even dis- 
miss his action and commence a new one in 
the national courts, wherein the court would 
have jurisdiction to afford him provisional 
relief, because, if neither court has authority 
to take action, it has no authority to enter 
an order of dismissal of the action once 
pending, until the statutoiy time for filing 
the copy of the record in the national courts 
has elapsed and the record has been filed. 
The injured party would, therefore, be rem- 
ediless. If such be the law, causes will 
doubtless often be transferred for the pur- 
pose of accomplishing these i-esults, thereby 
defeating the ends of justice. From the mo- 
ment that the proceedings for removal are 
perfected, the circuit court, in my judgment, 
is in a position to take jui-isdiction for the 
purposes indicated; and it only needs the 
record to enable it to proceed. Under sec- 
tions 7 and 8 the court is expressly given 
authority to take the means prescribed to 
obtain the record, where the state com-t, or 
its officers, refuse to furnish a copy. For 
some purposes, at least, the circuit coiu-t may 
take action before the record is filed. The 
only obstacle to proceeding is the want of 
the record. After a careful consideration of 
the act of congress, I have reached the con- 
clusion that, where the necessary proceed- 
ings have been taken in a proper case, to 
remove a cause from a state to a national 
court, and the facts are made to appear in a 
petition filed in the court to which the cause 
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is removed, this forms a sufladent basis 
upon "wliicli such court has jurisdictioii to 
act, after due notice to the adverse party, 
and upon which leave to file the record may- 
be granted; and, after the record has been 
filed in pursuance of such leave, that the 
court has jurisdiction, in its discretion, to 
proceed and administer all provisional rem- 
edies applicable to the case. Any other con- 
stmction would work intolerable inconven- 
ience ami remediless injury to the parties, 
and could not have been contemplated by 
congress. It was intended to put the burden 
of making the transfer of the record upon 
the party availing himself of the right given; 
and it was only to secure this end that he 
is mentioned in the act in this connection 
and means provided for securing his action 
within a reasonable time. As no duty was 
imposed upon the other party, there was no 
necessity for naming him in connection with 
these provisions. I think, however, the act 
should be amended, authorizing either party, 
at any time, to file the record upon giving 
notice to the adverse party, and expressly 
authorizing the circuit court to thereupon 
proceed with the case, as otherwise great 
delay may often result from a removal. Mr. 
Circuit Judge Dillon, also, seems to be of 
the opinion that the circuit court may take 
jurisdiction, upon due notice, for the pur- 
poses of administering provisional remedies. 
Dill. Eem. Causes, p. 71. Let leave to file a 
copy of the record be granted. 

The record having been filed, and the defend- 
ant not being ready to respond to the motion 
for an injunction, the court, upon ex parte appli- 
cation at chambers, upon security being given, 
granted a restraining order till the application 
could be heard. 

[See Case No. 8,9G9.] 
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MAHONY MIN. CO. v. BENNETT. 

[5 Sawy. 141; 6 Reporter, 99.] i 

Circuit Court, D. California. April 22, 1878. 

CoRPOiiATioNS— Board of Directors— Fkaudu- 
le:it Lease op a Mine. 

Where a board of directors of a mining cor- 
poration makes a nominal lease of the mine 
owned by the corporation, to a party really act- 
ing in the interests of a minority of the stock- 
holders, not in the ordinary course of the busi- 
ness of the corporation, but for the purpose of 
withdrawing the mine from the control of a 
board of directors about to be elected at an ap- 
proaching meeting of the stockholders, and there- 
by perpetuating the control of the minority, a 
court of equity will cancel the lease on a bill 
filed by the corporation for that purpose. 

BiU in equity [by Mahony Mining Company 
against Samuel Bennett] to set aside a lease 
■on the ground of fraud. [For a former hear- 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. 6 Reporter, 99, gives 
only a partial report] 
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ing on a motion for leave to file record in the 
case and for a preliminary restraining order, 
see Case No. 8,968.] 

McAllisters & Bergin and Stewart, Van 
Clief & Herrin, for complainants. 

S. Heydenfeldt and Wm. H. Sharp, for de- 
fendant 

SAWYER, Circuit Judge. This case was 
argued very thoroughly, and tlie testimony 
was very fully read on the hearing. It is a 
bill in chancery to set aside a lease of a mine 
for three years, with an option to purchase 
at the price, of two hundred and fifty thou- 
sand dollai's within that period. The ground 
alleged is that this lease was made, not in 
the due and proper course of the business of 
the coi-poration, but by a conspiracy, in fraud 
of the rights of the majority, and in the in- 
terest of the minority, of the stockholders. 
The bill is filed to cancel the lease on that 
ground. 

Testimony hag been introduced and argu- 
ments have been made with reference to tlie 
u-regularity of the election of both the boards 
of directors claiming to represent the corpora- 
tion; but I do not find it necessary, in the 
view I take of the case, to decide as to the 
ultimate validity of those elections; and I 
shall assiune, for the purposes of the deci- 
sion, that the election of the first boa^d of 
directors, by whom tlie lease was made, was 
valid. The result of that election is only im- 
portant, iii the view I take, so far as it bears 
upon, the question as to the purpose for which 
this lease was made. There are certainly 
some irregularities in it, and some extraordi- 
nary circumstances connected with that trans- 
action. Nevertheless, I shall consider those 
in this case only as indicating the motives 
of the actors, and their bearing upon the va- 
lidity, or legal propriety, of this lease. 

The mine seems to have been worked with- 
out any difficulty up to a certain time in 
April, 1877. The two principal stockholders 
owned fifty-two hundred shares each, and 
there were sixteen hundred shares outstand- 
ing, belonging to Sharon, Bell, Sunderland 
and Flood & O'Brien, One of the directors— 
the director who, as I understand it, repre- 
sented the interests of Sharon, Bell, Sunder- 
land and Flood & O'Brien— resigned; and the^ 
remaintag directors called a meeting of the 
stockholders for the purpose of electing a 
new board of directors. This meeting was 
called apparently in the interests of the Selig- 
mans — one of the two large stockholders. 
The other large stockholder, Stewart, own- 
ing an equal number of shares with the Sel- 
igmans, was at the time temporarily absent 
on business in New York, and was not noti- 
fied of the calling of the meeting of the stock- 
holders, A thousand shares of the stock of 
the eoinpany, owned by Sharon, Bell and 
Flood & O'Brien, stood in the name of one 
Bush, as trustee, and were voted at that 
meeting by him "without the knowledge or 
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consent of tbe owners, "wlio were in the city 
at the time; and neither Sharon nor Bell was 
aware that his stock had ever been issued, 
and neither had notice of the calling of the 
meeting. These shares were required to con- 
stitute a majority of the stock. 

At that meeting a new hoard of directors 
was elected, most of them, apparently, be- 
ing merely nominal owners of stock, holding 
a few shares in order to qualify them to act 
as directoi-s. The meeting seems to have 
been organized, and the new directors elect- 
ed, under the management of Benjamin, act- 
ing in the interest of the Seligmans; at all 
events these du-ectoi-s were elected to con- 
trol the corporation; and, for the purposes of 
this decision, I shall assume tliat they had 
authority to act as directors in the usual 
business of the corporation. 

When Stewart returned to the city within 
a few days after, and ascertained what had 
been done, there was dissatisfaction, and 
some discussion over the matter. Previous to 
this time there had been no meeting of the 
stockholders or election of directors since the 
first board was elected, three or four years 
before; and, as the by-law^s of the corpora- 
tion contained no provision for the calling of 
an annual meeting, the statute provides that, 
in such a case, the time of meeting shall be 
the fii-st Tuesday in June. Civ. Code, § 302. 
In case no meeting is called by the board at 
the lime appointed by law, one half of the 
stockholders are authorized to call one. Id. 
§§ 310, 314. The extraordinary meeting was 
held on May 1, a few days only over a month 
prior to the time appointed by the statute for 
the annual meeting. Stewart, upon ascer- 
taining the condition of things— that the one 
thousand shares of Sharon and Bell and oth- 
ers had been voted without therr knowledge 
and consent— bought up these outstanding 
shai'es before the first of June, and immedi- 
ately notified all the stockholders and the di- 
rectors of the calling of a stockholders* meet- 
ing in June, in the mode designated by the 
statute. Immediately on receiving that no- 
tice, the directors elected on the first of May 
met, on the first of June, and, without hav- 
ing previously had any consultation in regard 
to the matter, Benjamin, representing the Sel- 
igmans, being the active party, it was pro- 
posed to make a lease of the property to one 
Bennett, a brother-in-law of Benjamin; and 
the board passed a resolution authorizing the 
making of the lease, and the lease was there- 
iipon made, the lease in question here. All 
this was accomplished before and on the fifth 
of June. 

Now the question is as to the pui-pose of 
that lease. It is claimed on the one side that 
it was made In good faith, in the interest of 
all the stockholders; and on the other side 
it Is claimed that It is a mere sham, gotten 
up for the purpose of keeping the control of 
the mine from passing into the hands of the 
majority of the stockholders In ease they 
should elect a new board of directoi-s at the 



meeting called in June. It is admitted by 
the principal witnesses, and by the ones par- 
ticularly active in the matter, that tliat was 
one of the pui-poses of the lease. It is so 
stated in their testimony, and I think no ojie 
can read that testimony without being satis- 
fied that that was the moving and control- 
ling purpose of this lease. It is very mani- 
fest, to my mind, that Bennett was not the 
real lessee, but was a mei'e insti'ument in the 
hands of Benjamin, acting in the interest of 
the minority of the stockholders at that time. 
Bennett was a man not likely to take such a 
lease, having no sufiicient means with which 
to carry on such an undertaking, and not be- 
ing a man of experience in mining, or a per- 
son whom business men of ordinary judgment 
and pmdence would be likely to entrust with 
such an enterprise. From the testimony, it 
appeal's manifest to my mind that the mon- 
ey paid out by him, after assuming control 
of the mine, was furnished by other parties, 
and not by Bennett; that Benjamin was still 
the active and controlling man as before. 
It Is impossible, It seems to me, after read- 
ing the testimony in the case, to come to the 
conclusion that the ti-ansaction was really a 
bona fide lease to Bennett, for his own piu-- 
poses. Bennett was but the ihstnimeut, the 
shadow of the real parties seeking to with- 
diuw the control of the mine from the board 
of directors about to be elected by the major- 
ity of the stockholders. 

Now, it may well be, that, in making such 
a lease, the parties, representing the minoritj-, 
may have believed that the interest of all the 
stockholders was advanced; but in this case, 
where this lease is given with an option to 
purchase the mine for two hundred and fifty 
thousand dollai-s, it is certainly a remarkable 
fact tliat the man who was active in the mat- 
ter should have been Benjamin, both before 
and after the lease. Manifestly, the control- 
ling purpose was to circumvent the other 
stockholders, who were seeking, at the prop- 
er time and In the mode appointed by the 
statute, to elect a new board of directors, 
and to put the mine beyond their reach and 
control, in order that the Seligmans might 
control it according to their own ideas of 
what was right and proper. Whether or not 
this was, as the complainant insists, intended 
as a fraud, the manifest operation of the pro- 
ceeding, if consummated, would be to work 
a fraud upon the rights of a majority of the 
stockholders. Upon that ground I think the 
lease was not made in the due and regular 
course of business of the coi-poration, or for 
any legitimate purpose. It was made for the 
pui"pose of diverting the mine into the con- 
trol of the minority of the stockholders, 
against the opposition of the majority, with- 
out any representation on the part of the ma- 
jority, in case the majority should succeed in 
establishing their control of the corporation- 
should elect a new board of directors at the 
coming meeting. 

It is said that this new election was void. 
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and that tlie acts of the new board of di- 
rectors are not the acts of the corporation. 
The new board was elected by a majority of 
the stoclcholders at a meeting held at a time 
and in the manner authorized by law, and a 
state court has decided that election to be 
valid; and, although there is an appeal pend- 
ing, that judgment is still unreversed. At 
all events, the new board is in active control, 
and, as I understand it, in possession of the 
books, etc., of the corporation; and its mem- 
bers are now, and were at the time, de facto, 
acting as directors. 

As to the management of the mine, we 
have nothing to do with that here. Upon the 
vacation of the lease the mine, as it should 
be, will be subject to the control of the legal 
board of directors, whoever they may be. 
The new members were doubtless all elected 
in the interest of tliose opposed to the Selig- 
mans, as the old ones were in their favor. 
But we have nothing to do with that in this 
suit. I have disposed of the only question 
involved in the case in determining that this 
lease was made for an unlawful purpose— 
for the purpose of taking the mine out of the 
control of those who were to succeed in the 
management of the mine, shotdd an election 
be lawfully held, in pursuance of notice al- 
ready given: a purpose which, in my judg- 
ment, renders the lease an unlawful exercise 
of the powers assumed and exercised by 
those parties by whom it was made, and 
therefore that it should be canceled. 

Let a decree be entered canceling the lease, 
in pursuance of the prayer of the bill, and 
making the preliminary injunction issued per- 
petual. 



Case "No. 8,970. 

MAHOON et al v. The GLOOESTEB. 

[Bee, 395; 1 2 Pet. Adm. 403.] 

Admiralty Coiirt, Pennsylvania. 1780. 

FiiizE— Seamen's Shares— How Fodnded— Voy- 
age Bequs— Pot on Shore. 

1. Admiralty has jurisdiction in cases of claims 
made by seamen to shares of prizes. 

2. The right of a seaman to wages is not 
founded in the articles, but in the service. 

[Cited m Worth v. The Lioness No. 2, 3 Fed. 
925.] 

3. The captain of a vessel, without giving any 
reason for his conduct, forces some of his crew 
on shore after a voyage is begun. They shall be 
entitled to share in the prizes taken. 

[Cited in Emerson v. Howland, Case No. 4,- 
■441; Pratt v, Thomas, Id. 11,377.] 

The brig Glocester had been captured by 
Roger Kean in the privateer Holker, and 
condemned as prize to the captors. The 
marshal being about to make distribution 
of the booty amongst the crew, according to 

1 [Keported by Hon. Thomas Bee, District 
Judge.] 



the list handed in by Captain Kean, was no- 
tijQed to stay in his hands twenty-five shares 
of the said prize, claimed by Patrick Ma- 
hoon, and others, as being a part of the 
crew belonging to, and concerned in the said 
privateer Holker. Notwithstanding that 
their names were not to be found in the cap- 
tain's return; the libel, now before the 
court, is for these twenty-five shares. 

, HOPKINSON, District Judge. The cir- 
cumstances of this case appear, by the testi- 
mony exhibited, to be as follows: The print- 
ed articles of the privateer Holker were set 
up at a common house of rendezvous for the 
enlistment of privateer's men, according to 
custom. The libellants, in common with 
many others, signed these articles, and made 
the necessaiy preparations for the cruize. 
When the Holker was ready to sail, the libel- 
lants, with the rest of the crew, repaired on 
board by order of the captain, and the vessel 
set sail. When they arrived at Chester on 
the Delaware (fifteen miles below Philadel- 
phia) Captain Kean mustered his crew upon 
deck, called over their names as subscribed 
to the articles, and then, without giving any 
reason for his conduct, selected Patrick Ma- 
hoon and twenty-four others, and ordered 
them on shore; refusing to let them proceed 
on the cruize, and when they earnestly so- 
licited to be continued on board he forcibly 
drove them away, and the captain proceed- 
ed on his voyage, leaving the libellants be- 
hind. A few days after Kean again called 
his crew together and produced to them an- 
other printed copy of articles, which he 
urged them to sign. Some objected, observ- 
ing that they had already signed, and did 
not understand signing two sets of articles 
for the same cruize; but the captain en- 
forced them with threats and even blows, 
to sign the new articles; declaring at the 
same time, that his view was to exclude 
those men whom he had left behind from 
having any share of the prizes they might 
take. The bi'ig Glocester was captured dur- 
ing this cruize. 

The respondents have rested their cause 
principally on a plea to the jurisdiction of 
this couil; alleging that the injury, if any, 
was exclusively of common law cognizance; 
because the libellants' claim was founded in 
articles executed on shore, wicuin the body 
of a county: that although the admiralty 
could determine the question of prize or no 
prize; yet it could not determine to whose 
use, having- no jurisdiction in disputes be- 
tween owner and owner, owner and captain, 
or captain and mariner, except only in the 
case of a mariner's wages, which is allowed 
out of special favour, and not of right, fur- 
ther than as communis error facit jus. 

The facts being fully ascertained, and not 
controverted, no difficulty arises from that 
quarter. It is in proof that Captain Kean 
forced the libellants on shore after the voy- 
age was begun, and compelled the remain- 
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der of the crew to sign the new articles, with 
a view to exclude the libellants from any ad- 
vantage they might claim under the former; 
and it is contended that this court cannot 
redress the injury, because the suit respects 
damages,- which the common law alone can 
ascertain. The truth, however, is, that the 
Ijarties do not sue for redress of an injury; 
but for their shares of a prize legally con- 
demned to the use of the owners, officers, 
and crew, and of all persons belonging to, or 
concerned in the privateer Hollier; of which 
crew, they say, they are a part. The ar- 
ticles of enlistment, executed on shore, is no 
bar to the jurisdiction of the admiralty. 
Mariners are generally engaged on shore, 
and always sue for their wages in this court. 
In the one case the mariners are paid by 
monthly Tvages, or by the run, in the other 
by a share of the booty talien. There is the 
same reason in both eases. But I am of 
opinion that the articles are not the trae 
foundation of a seaman's claim. If one or 
more mariners should enter on board a ves- 
sel, with the knowledge and consent of the 
master, should receive his orders and per- 
form the duties of the station, they would 
be entitled to customary wages, or a propor- 
tion of the booty taken in common with the 
rest of the crew, although they had signed 
no articles at all: the right is not founded in 
the articles, but in the service. 

It has been said, that this court can only 
determine the question prize or no prize, but 
cannot adjudge to whose use. Broom's Case, 
Carth. 399; Id, 475,— is express in point to 
the contrary. The admiralty not only de- 
creed lawful prize, but also to whose use, 
viz. to the king's; and Broom having con- 
verted the property to his own use, was sued 
in the admiralty by the king's proctor for the 
value. Broom applied for a prohibition, 
which was denied; because the couit of ad- 
miralty, having determined the property to 
be prize to the king, this second suit was 
deemed to be only a continuation of the orig- 
inal process. Moreover, it cannot be sup- 
posed but that during the many maritime 
wars in which England hath been engaged, 
contests about the rights of seamen to shares 
of prizes must have frequently occurred. If 
then such claims were only triable at com- 
mon law, they would doubtless appear in 
some of the books of reports. But no ac- 
tions of this kind can be found in those 
books, nor even prohibitions prayed for in 
such cases. The inference is, that such suits 
were allowed to be exclusively of admiralty 
jurisdiction. If Captain Kean had any rea- 
sonable objections against the libellants, he 
should have made those objections before he 
received them on board, or at least before 
the vessel had weighed anchor and com- 
menced her voyage. As the libellants were 
in fact forced from the service, I do not see 
why this wrong, on the part of the captain, 
should deprive them of the right they had 
obtained in tliis cruize by the enlistment, 



and by the captain's confirmation of that 
enlistment when he received them into his 
service. 

I adjudge that the libellants have and re- 
ceive their respective shares of the prize 
brig Glocester, and her cargo, in common 
with the rest of the Holker's crew. 

The respondents appealed from this decree; 
but the court of appeals confirmed the sentence. 
[See Case No. 7,632.] 
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Case Ho. 8,971. 

MAILLARD et al. v. LAWRENCE, 

[1 Blatchf. 504; 1 12 Law Rep. 354.] 

Circuit Court, S. D. New York. Oct, Term, 
1849- 

CcsTOMS Ddties — Shawls^TVearixs Appauel, 

1. Shawls or scarfs, manufactured on looms, 
and in strips or pieces containing several, the 
place of separation indicated by threads which 
form, when cut, the fringe, and the articles be- 
ing actually separated before importation, and 
being, in the state in which they are imported, 
suitable and adapted to be worn by women and 
children as articles of dress, and, at the time of 
importation, usually so worn, and imported for 
that purpose, come within the description of 
wearing apparel, under Schedule C of the tariff 
act of July 30th, 1846 (9 Stat. 45), and are 
chargeable with a duty of 30 per cent. 

2. By the use of the words "wearing apparel" 
in the act of 1846. congress intended to make 
the purpose, adaptation, and use of an article, 
and not its commercial designation, the test of 
its dutiable description. 

[Cited in U. S. v. Washington Mills, Case No. 
16,647; U. S. v. Oppenheimer, 61 Fed. 284.] 

This was an action [by Thurion Maillard 
and others] against [CorneUus W. Lawrence] 
the collector of the port of New- York, to re- 
cover back an excess of duties paid upon 
shawls and scarfs, composed some of worsted 
alone, some of silk alone, some of silk and 
worsted, and some of worsted and cotton. 
It was tried before BIr. Justice Nelson, in 
April, 1848. A duty of thirty per cent, was 
charged upon the articles, as "wearing ap- 
parel of every description, of whatever ma- 
terial composed, made up or manufactured 
wholly or in part by the tailor, sempstress, 
or manufacturer," under Schedule O of the 
act of July 30th, 1846. 9 Stat. 45. The plain- 
tiffs claimed that a duty ot only twenty-five 
per cent, should have been charged on the 
articles, as "manufactures of silk, or of which 
silk shall be a component material, not other- 
wise provided for," and "manufactures of 
worsted, or of which worsted shall be a com- 
ponent material, not otherwise provided for," 
under Schedule D of the same ^ct Id. 46. 
It appeared in evidence that the shawls and 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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scai'fs were manufactured on looms, and in 
sti'ips or pieces containing several shawls or 
scarfs, the place of separation heing indicated 
by threads, which formed, when cut, the 
fringe, and the articles being actually sepa- 
rated before importation, and being, in the 
state in which they were imported, suitable 
and adapted to be worn on the person by 
women and children, as articles of dress, and, 
at the time of importation, usually so worn, 
and imported for that purpose. There was 
much evidence given for the purpose of show- 
ing that the articles were not Iniown in trade 
and commerce as "wearing apparel." The 
court charged the jury that the articles m 
question were not "wearing apparel" under 
Schedule O of the act, but were manufactures 
of worsted, cotton, and silk under Schedule 
D of the act, and were, therefore, charge- 
able with a duty of only twenty-five per cent 
A verdict was foimd for the plaintiffs, and 
the defendant now moved for a new trial, 
on a biU of exceptions. 

Benjamin F. Butler, for defendant. 
Francis B. Cutting, for plaintiffs. 

NELSON, Circuit Justice. We are of opin- 
ion that the shawls and scarfs in question 
come within the description of "wearing ap- 
parel" under Schedule C of the tai-iff act of 
July 30th, 1846, and were properly charged 
with a duty of thirty per cent. This phrase- 
ology for the pvu'pose of describing a dutiable 
article, was used for the first time in the act 
of 1846, and was introduced for the purpose 
of describing a class of articles, not as Imown 
in trade and commerce by any particular ap- 
pellation, but by the actual use for which 
they were designed, and to which they were 
adapted, taken in connection with the fact 
that they were made up or manufactured 
wholly or in part by the tailor, sempstress, or 
manufacturer. Congi-ess intended to depart 
from the commercial designation as the test 
to determine the description within which the 
duty should or should not be charged, and 
to leave such determination to the test of 
the actual use of the article. Hence, the pur- 
pose for which it was made, its fitness and 
adaptation as an article of dress, and the ac- 
tual use of it, are the proper subjects of in- 
quiry in determining whether it comes with- 
in the clause in question; not the name or 
desa'iption by which it may be known to the 
manufacturer, or importer, or others dealing 
in the article. Is the article wearing apparel 
in point of fact, made up or manufactured 
by the tailor, sempstress, or manufacturer? 
That is the question to be determined for 
the pm-pose of ascertaining the rate of duty. 
The words are used in. their natural and 
ordinary sense, and are to be so interpreted 
by the court A new trial must be gi-anted, 

with costs to abide the event 

» 

[Upon the new trial there was a verdict for 
the defendant. The case was then taken to the 
supreme court upon error where the judgment 
was affirmed 16 How. (57 U. S.) 251.] 
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MArLLAUD et al. v. LAWRENCE. 

[3 Blatchf. 378.] i 

Circuit Court, S. D. New Tork. Nov. 30, 1855. 

Customs Duties— Value or Goons— Time of Pur- 
chase— Of EXPORTATIOX— PESALTT — PROTEST. 

1. Where goods were invoiced and entered at 
their market value at the time of their pur- 
chase, and their value had increased between 
that time and the time of their exportation, and, 
under instructions from the treasury depart- 
ment, they were appraised at their value at the 
time of their exportation, and duties were as- 
sessed on that valuation, and also an addition- 
al duty of 50 per cent, under section 17 of the 
act of August 30, 1842 (5 Stat 564), and were 
paid under a protest "against the demand of the 
duties charged upon the merchandise specified 
in the within entry," which said: "The differ- 
ence between the sum so diarged and what 
ought to have been levied upon the prices men- 
tioned in the invoice, we shall claim to recover 
back, and we also protest against the penalty of 
50 per cent, in addition to the duties charged, 
because the invoice was fair, and the said last 
mentioned sum is levied without the due process 
of law:" Eeld, that under such protest, it could 
not be objected that the collector did not under 
section 17 of said act of August 30, 1842, order 
a reappraisement or that one of the examiners 
was partial and hostile to the importer. 

[See Bangs v. Maxwell, Case No. 841.] 

2. As the treasury instructions were given to 
the appraisers by the collector, to govern tiiem in 
making the valuation as of the time of exporta- 
tion, this fact, in connection with the protest, 
made the protest sufficient under the act of 
February 26, 1845 (5 Stat 727), to raise the ob- 
jection that the goods were erroneously valued 
by the appraisers as of the time of their exporta- 
tion, instead of as of the time of their pur- 
chase. 

3. Under the said act of August 30, 1842, 
the valuation of the goods as of the time of their 
exportation, instead of as of the time of their 
purchase, was illegal. 

4. The 50 per cent penalty could be recovered 
back, as there was a protest against its exac; 
tion; and such protest was necessary, under 
said act of 1845, because such penalty was only 
an increase of duties. 

This was an action [by Thirion MaiUard 
and others] against [Cornelius W. Lawrence] 
the collector of the port of New York, to re- 
cover back an excess of duties and a penalty. 
The jury foimd a verdict for the plaintiffs,, 
subject to the opinion of the court on a case. 

John S. McCuUoh, for plaintiffs. 
J. Prescott Hall, for defendant. 

BETTS, District Judge. The goods in 
question were invoiced in France,. March 
19th, 1845, at their actual market value and 
price at the time and place of their purchase, 
and were entered at the custom-house in 
New York, July 5th, 1845, at the invoice 
prices. Between the period of purchase and 
the period of exportation, the goods had 
largely increased in value. They were ap- 
praised at the custom-house, under the in- 
structions of the secretary of the treasury, 
according to their value at the time of ex- 
portation, and the defendant collected duties 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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on that valuation, and also imposed an addi- 
tional duty of 50 per cent., under the 17tli 
section of the act of August 30, 1842 (5 Stat 
5G4). 

It is not contended by the defendant that 
the duties were rightfully assessed. He ad- 
mits that the time of purchase should have 
been the period taken for the valuation. But 
he insists that the protest does not entitle 
the plaintiffs to maintain this action. The 
protest is as follows: "We protest against 
the demand of the duties charged by the 
collector upon the merchandise specified in 
the within entry. The difference between 
the sum so charged and what ought to have 
been levied upon the prices mentioned in the 
invoice, we shall claim to recover back, and 
make the present payment under protest. 
We also protest against the penalty of 50 
per cent, in addition to the duties charged, 
because the invoice was fair, and the said 
last-mentioned sum is levied against our will, 
without due process of law." The act pre- 
scribing the character of the protest to be 
made by importers, was passed in the Feb- 
ruary preceding this entry and protest (Act 
Feb. 2a, 1S45; 5 Stat 727); and, although, 
anterior to that enactment, the form of pro- 
test in question might have been accepted, 
as giving the collector amply sufficient no- 
tice, different requisites are now demanded, 
and the protest must possess those exacted 
by the existing law, to enable the importer 
to call in question the legality of the pro- 
ceedings of the collector. 

The plaintiffs now claim, that the appraise- 
ment was not a legal basis for duties, be- 
cause the defendant did not order a reap- 
praisement, according to the provisions of 
the 17th section of the act of August 30, 
1842 (5 Stat. 5G4). But it is to be observed, 
that it is not proved that the plaintiffs gave 
written notice to the collector of their dis- 
satisfaction with the official appi'aisement 
The collector is not authorized to call in a 
merchant appraiser, except upon such notice, 
and the first appraisal, accordingly, stands 
as fixed, under the provisions of the 16th 
section of the act of 1842. 

Nor can the evidence given by the plain- 
tiffs, proving the partiality of one of the 
examiners and his avowed hostility to the 
plaintiffs, and thus laying a foundation for 
the inference that his valuation was mali- 
ciously wrongful and extortionate towards 
them, be of any avail, because their protest 
does not allege notice to the defendant of 
those facts, so that he might have rectified 
the error, if he believed that any was pro- 
duced thereby. 

The plaintiffs proved, by one of the as- 
sistant appraisers, tliat the valuation of the 
goods -nas made under direction of the treas- 
ai-y department, as of the time of their ex- 
poi-tation; and there is attached to the 
proofs the circular of the secretary of the 
treasury to collectors, bearing date May 



15th, 1S45, which orders appraisements of 
merchandise to be made at the market value 
at the period of exportation. The direction 
in the present case to the appraisers could 
only come through the collector to whom the 
circular was addressed. It emanated from 
the treasury department less than two 
months previous to this appraisement, and 
was given by the defendant to the appraisers, 
as the i-ule governing the valuation of the 
goods at their market price when exported, 
and not when purchased. We think that 
these facts, connected with the protest, bring 
sufficiently home to the defendant notice that 
the valuation and appraisement in question 
were, for that cause, not authorized by la^^•. 
The defendant made his instructions the 
ground of his action, and estimated the en- 
try, accordingly, at the period of exportation. 
The protest notified him that the price was 
beyond the market value of the goods, and 
that the true value was the invoice price, 
which plainly imported that the value was to 
be determined by the state of the market at 
the period of purchase. The evidence on the 
trial established the fact that the marl^et 
value of the 'goods at the time of purchase 
was not more than the Invoice prices. In view 
of the fact that the treasury circular was 
in the ha^jds of the defendant and was used 
by his officers as the rule governing their val- 
uation of the goods, we think that the protest 
is to be regarded as an objection to that rule, 
and as an adequate compliance with the ace 
of February 2G, 1845, and that it set forth, 
with all necessary distinctness, the grounds 
of objection to the amount of duties as- 
sessed. 

We have frequently decided that the act of 
August 30, 1842, required the duties to be as- 
sessed on the value of imports at the time 
of their purchase. Therefore, the adoption of 
a different period of valuation in this case 
was illegal; and, on the proofs given at the 
trial, the plaintiffs are entitled to recover the 
difference between the duties levied on the 
appraisement and those chargeable on thf^ 
invoice, together with 50 per cent, thereon, 
collected as additional duties, together with 
interest on both sums. 

We do not accede to the proposition of the 
plaintiffs, that the 50 per cent, added to the 
regular duties may be recovered by them 
without protest, on the ground that it is a 
penalty. We regard it as an increase, on the 
contingency specified, of the duties charge- 
able on the imports, and, accordingly, are 
of opinion, that the importer must pursue the 
same course, in respect to that incident, as 
to the principal, and cannot recover it as a 
separate demand and cause of action, but 
only upon protest, as required by the act of 
1845. The chief duties, however, not having 
been rightfully assessed in this case, the in- 
cident or consequent increase charged upon 
the goods was unlawfully exacted, and must 
be repaid. Judgment for plaintiffs. 
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Case ]Sro. 8,973. 

filAIN et al. v. GLEN. 

[7 Biss. 86.] 1 

District Court, W. D. Wisconsin. Dec, 1875. 

Bankuuftct— FiUDDUi-BXT Sale— Igkoraxce of 
IXTEXTios — Jurisdiction. 

1. A sale by a retail dealer of his entire stock 
at once is presumably fraudulent, and the pre- 
sumption of fraud arising from the unusual 
nature of such a sale can only be overcome by 
proof on the part of the buyer, that he used all 
reasonable means to ascertain that the sale was 
an honest one. 

[See Babbitt v. Walbrun, Case No. 694.] 

2. It is not enough to show that the buyer did 
not know that the seller's intentions were to de- 
fraud his creditors. 

3. A suit to set aside a contract upon grounds 
created and estabHshed by the bankrupt law 
[of 1SG7 (14 Stat. 517)], is one over which the 
fedei-al courts have jurisdiction, and these courts 
will entertain jurisdiction to prevent their offi- 
cers being placed in unreasonable jeopardy. 

This is a suit in chancery [by W, S. Main 
and others, assignees] to set aside a pretend- 
ed sale of the bankrupt's property and ef- 
fects to the defendant [John Barr Glen] 
made on the 28tii day of January, 1874. The 
bankrupt, Siegrlst, was at the time a mer- 
chant at Wausau, doing a general retail 
business. The defendant was his eiern. The 
stock of goods invoiced at about $16,000, and 
the accoimts amounted to from $8,000 to 
?9,000. The bill shows that the bankrupt 
was largely indebted, and was being pushed 
for payment before that time, and as early 
as the beginning of Decembei', 1873; that 
he went to New York, about the 10th of De- 
cember, to settle with his creditors, leaving 
the defendant in charge of his store; that 
he remained away until the 27th day of 
January, when he returned to Wausau about 
noon, and on that day negotiated, and on 
the morning of the 28th completed a sale to 
defendant of his entire stock of goods and 
accounts, and left before noon, 'without pay- 
ing any of his debts, and has never returned. 
It is set up that defendant claims to have 
paid $13,000 for the goods and accounts, but 
the bill denies that any such amount was 
paid. The bill charges that defendant knew 
of the bankrupt's insolvency, and of his pur- 
pose to abscond and defraud his creditors, 
and that defendant conspired with and aid- 
ed him in the executioji of such purpose. It 
also shows that on the 30th day of January, 
some of the creditors disregarding the sale, 
commenced suits in the state courts, and 
caused the goods to be seized upon attach- 
ments by the sheriff of the county of Mara- 
thon; that others of the creditors at once 
instituted proceedings in bankruptcy against 
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Siegrist, and that this court, sitting in bank- 
ruptcy, issued a provisional warrant to the 
marshal to seize and hold the property of 
the debtor, and that the marshal presented 
his warrant to the sheriff and that there- 
upon he voluntarily surrendered the posses- 
sion of the goods and store to the marshal, 
who took and held them until after adjudica- 
tion of bankruptcy, when provisional as- 
signees were appointed who received them 
from him and to whom he surrendered them, 
and that they were sold by the provisional 
assignees under an order of this court, and 
the proceeds were ordered to be deposited 
in the registry of this court to abide the re- 
sult of the claim of the defendant thereto; 
and that afterwards this defendant sued the 
marshal in the state court for wrongrully 
taking the goods, which suit was still pend- 
ing, and a part of the relief sought by the 
bill is an injunction restraining the defend- 
ant from ijrosecuting that suit or any suit 
for the recovery of said goods or their value, 
and further .providing for an accounting and 
decree for such portions of the goods as de- 
fendant had sold, and for such portions of 
the accounts as he had collected. The de- 
fendant answered denying all fraud or 
knowledge of insolvency or knowledge of 
.any fraudulent intent by the bankrupt, and 
denying the authority of this court to re- 
strain the defendant from prosecuting his 
suit against the marshal in the state court, 
and setting up that he purchased and paid 
for the goods and accounts the sum of thir- 
teen thousand dollars in cash, and that the 
purchase was in good faith and without any 
intent on his part, or knowledge of any in- 
tent on the part of the bankrupt, to defraud 
his creditors. 

William P. Vilas, for complainants. 
Gregory & Pinney, for defendant. 

HOPKINS, District Judge. The testimony 
read on the hearing shows beyond a question 
the insolvency of the bankrupt, and that he 
intended by the sale to defraud his creditors. 
This was not disputed by defendant's coun- 
sel, but the pmvhase was sought to be main- 
tained upon the ground that defendant had 
paid a fair price for the goods, and bought 
without any knowledge of the bankrupt's cir- 
cumstances, and without reasonable cause to 
believe him to be insolvent, and without any 
knowledge or belief or reason to believe that 
he was intending to defraud his creditors. 

The bankrupt law, section 5130, Rev. St., 
makes a sale of debtors' property "not made 
in the usual and ordinary course of business 
of the debtor, prima facie evidence of fraud." 
The ordinary course of business of the debtor 
here, was to sell at retail, and a sale of the 
whole stock, including accounts and other 
effects, was cleax'ly outside of his ordinary 
business, consequently presumptively fraud- 
ulent. 

A case involving such a sale was before 
the supreme court of the United States, Wal- 



MAIN (Case No. 8,973) 



[16 Fed. Cas. page 5043 



bran Y. Babbitt, 16 Wall. [83 U. S.] 577, and 
it was there held that the sale of a retail deal- 
er of his entire stock at once was out of the 
ordinary course of business of such dealer, 
and fraudulent, and that the presumption of 
fraud arising from the unusual nature of such 
a sale could only be overcome by proof on 
the part of the buyer that he used all rea- 
sonable means to ascertain the pecuniary con- 
dition of the seller before making such pur- 
chase. 

The law casts upon, a person purchasing an 
entire stock of a retail trader the obligation 
of Investigating his condition and motives for 
such a sale. It pronounces such a sale fraud- 
ulent prima facie, and the purchaser must 
be prepared to overcome that presumption 
by showing it to have been honest, or that 
upon vigilant inquu-y no reason appeared to 
doubt its honesty. It is not enough to show 
that he did not know that the debtor's inten- 
tions were to defraud his creditors. The law 
told him they were, and he should have in- 
vestigated and ascertained as a fact that 
they were not. As I have before said, in 
this ease there was no controversy but that 
the bankrupt made the sale to defraud his 
creditors, just what the law presumed he 
did it for, and I do not see, therefore, how 
the sale can be sustained; the prima facie 
case is not overthrown, but on the contrary, 
is fortified by the evidence that the defend- 
ant's counsel on the hearing did not attempt 
to deny that the debtor intended just what 
the law presumed from the character of the 
sale, to-wit: to defraud his creditors. 

The ignorance of the defendant of the con- 
dition and purposes of the bankrupt in mak- 
ing such sale does not defeat this presump- 
tion, even if that was established. He should 
have shown either that the sale was honest 
in fact, or that from a thorough examination 
of the seller's affairs he had reasonable cause 
to believe it to be so, which he wholly failed 
to do. 

But I do not wish to rest my decision alone 
upon the legal presumption. The evidence 
supports the charge that the sale was made 
with intent to defraud the bankrupt's cred- 
itors. I do not believe the testimony that 
the defendant paid $13,000 in cash at that 
time. The evidence of the defendant and the 
McDonalds on that question is incredible, 
and eaxuQot be tnie. 

The transaction as stated by defendant 
was substantially this: Siegrist on the 10th 
of December went to New York to see about 
making some arrangement about his debts, 
leaving the defendant in charge of his busi- 
ness at Wausau. He wrote to defendant once 
while there to send him money to pay his 
expenses; that he retm'ned on the 27th of 
January following about noon, and that be- 
fore tea-time of that day the agreement to 
sell his entire stock of goods, together with 
his accounts and aU other effects at the price 
of ?13,000 was made; that defendant had 
?5,000 in cash in his possession at that time. 



51,500 of which had been paid to him that 
day by Mr. Siegrist for gold sold to him 
while in New York; that before tea he went 
out and found two young men by the name 
of McDonald, and borrowed of them $7,000— 
§4,000 of one and §3,000 of the other; that 
he also borrowed §1,000 of one Kemp, and 
that the money was placed in the safe for 
Siegrist that night. 

The defendant was a saloon keeper, and 
his wife kept a small millinery and dress 
making shop. He, in company with anotlier 
party bought the saloon of the McDonald 
boys in July previous, for §1,500, and paid 
down §600 and got time for the balance by 
giving a chattel mortgage on property as 
security. He claims that he had then In his 
possession §5,000, among which there were 
three §1,000 Dills. He says he got in the 
money borrowed from the McDonald boys, 
four more §1,000 bills, and that he paid Sie- 
grist seven §1,000 bills, that on the morning 
of the 28th he had a formal bill of sale pre- 
pared by his attorney, and that the parties 
and his attorney went to another attorney's 
oflBce where it was executed and witnessed, 
and the money was handed over in a package 
said to contain §13,000, but not counted then 
by any one, in the presence of this attorney 
who was used as a witness of the execu- 
tion of the paper and the passing over the 
package; that this was before the parties 
had breakfasted; that the defendant engagecl 
the evening before, at the livery stable, a 
team to take Siegrist to the railroad at Stv^- 
vens Point in the morning; that after getting 
the money Siegrist went away, claiming that 
he was going to Milwaukee and Chicago to 
settle his debts, but never returned; that he 
was owing his clerks and various parties, in- 
cluding his bankei", quite a large sum, which 
he did not pay, and thereupon defendant took 
possession of the goods; that he did not give 
the McDonalds any security for the §7,000, 
nor Kemp for the §1,000, but gave Kemp 
notes for about §700 against customei-s and 
paid him §270 in money the next day, and 
took up his own note. 

Now this story is so strange and unxtsual, 
not to say absurd, as to effectually refute 
itself. The idea that he had such an amount 
by him, is negatived by his whole life and 
conduct. There were two responsible bank- 
ing houses in Wausau, and although he re- 
sided there about eighteen months, he had 
never kept a bank account, but had, as he 
says, his money in a trunk in his room in 
the hotel, where he boarded, before his mar- 
riage, and after that in his house. If he had 
that money, «hy did he get time in pur- 
chasing the saloon of the McDonalds in July 
previous, and why did they then require a 
chattel mortgage to secure the balance of 
the purchase price, §900, when they let him 
have §7,000 on the day of the sale, without 
any security but his note? Men with money 
do not do- business in that way, and I can- 
not credit such evidence. He refused on his 



[16 Fed. Cas. page 505] 



(Case No. 8,973; MAIN 



examination to divulge his business or his 
whereabouts during several years of his life, •* 
and I think hereafter he should class this 
transaction and his testimony here among 
the list of unmentionable acts. The shallow 
trick of going before an attorney ignorant of 
the facts and circumstances of the trade, to 
get him to witness the very formal bill of 
sale prepared by his own counsel, is an ad- 
ditional circumstance of the fraudulent na- 
ture of the whole matter. Such artifices are 
often employed to give character to a dis- 
honest act, but it is very seldom they do any 
injury to any one except the party resorting 
to such practice. 

If this sale was made to raise money to 
pay debts, as he claims he thought it was, 
why did they go to the office of another at- 
torney to get him to witness the bill of sale 
and see the money paid over, instead of hav- 
ing their own attorney who prepared the pa- 
pers and who would naturally be supposed 
to know. something about the affair, sign it 
and witness the transaction? This part of 
the affair seems farcical. It seems strange 
that parties should think that courts could 
be deceived by such weak inventions. It is 
unnecessary to consider his testimony fur- 
ther. The transaction was wickedly corrupt 
and all the parties connected with it were 
guilty of a most flagrant attempt to defraud 
the creditors and parties who had confided in 
Siegrist's integrity, and sold him these very 
goods on credit. 

It is true that the McDonalds corroborated 
the story of their lending the money. They 
made out that they loaned him §1,000 more 
than he wanted, but their characters and 
business do not warrant a court in giving 
their story credit. They had been saloon 
keepers, and sold out to defendant, and had 
a chattel mortgage to secure them. They 
were river pilots, and as they themselves 
swear, quite extensively engaged in gam- 
bling, and, in short, they do not account for 
their having any such amount of money in 
their possession, and I don't believe it. They 
probably had some money, but I think if 
they had had much, they would have loaned 
it, as the evidence showed they had some 
time before to the wealthy lumber-men resid- 
ing tliere, or have placed it in one of the 
banks. The story is not such as to receive' 
credit It is too imreasonable and unnatural. 
They may have let defendant have some 
money, and probably did. Siegrist came 
back knowing he could not pay. He had 
been sued, and over $1,000 of his debts were 
past due. He had doubtless made up his 
mind to abandon the whole concern, and get 
what he could and flee the country, and the 
defendant and the McDonalds were just the 
kind of characters to embark in such a 
scheme; and I presume they got together 
what they could and paid over to him, and 
thought they could cheat the creditors out of 
their pay. The nature of the transaction and 
circumstances of the men, convince me that 



such was the case and object of the parties. 
It was a bold, wicked fraud, and has peen. 
sought to be maintained by what. I cannot 
but regard as false and corrupt swearing. 

I direct that the pretended sale be set aside- 
and declared void, and that the defendant 
must account for any property he sold or 
converted, and for all debts that he collected 
during the time he was in possession under 
such fraudulent pm*ehase. He must also be 
enjoined from further prosecuting his suit 
against the marshal, or any other party for 
the recovery of said goods or accounts, or any 
part of them, or from commencing any other 
or f m-ther suits for such purpose. 

An objection was taken to the jurisdiction 
of this court to enjoin the prosecution of the- 
suit against the marshal in the state court. 
It was argued that it was like the case of 
Buck V. Colbath, 3 Wall. [70 U. S.] 334, but 
I do not think it falls within the doctrine of 
tliat case. Here the marshal seized the prop- 
erty and delivered it to assignees, and the- 
assignees, by the order of the court, sold it 
and placed the proceeds in the registry of 
the court to abide the result of the claim- 
ants' rights tlierein before the siiit was com- 
menced in the state court. This court had 
therefore taken the property, and it alone 
should have the right to determine the ques- 
tion as to whom it belonged. This is a suit 
to set aside a contract, upon grounds created 
and established by an act of congress— the- 
bankrupt law— and doubts have been inti- 
mated by the supreme court of this state, of 
the jurisdiction or duty of the state couits- 
to grant the relief authorized by that law> 
Brigham v. Claflin, 31 Wis. 607. Such a suit 
is a suit arising under the laws of the United 
States, and this court has jurisdiction. The 
federal courts are the appropriate tribunals 
for the ti'ial and hearing of such cases, and as 
the rights of the parties rest upon the pro- 
visions of the laTVS of the United States, the- 
parties have the right to the decision of the- 
supreme court of the United States upon 
them. After they shall have litigated the- 
ease all through the state tribunal, the un- 
successful party may have writ of error 
from the state court to the United States su- 
preme court. It is not, therefore, an unwar- 
rantable interference with the jurisdiction of 
the state courts. 

This suit has a broader purpose than the- 
suit in the state court. It is to protect the 
fund in the i-egistry, and to settle the rights 
of the creditors and defendant to it, so that 
when these are settled it may be either* paid 
over to the defendant or distributed without 
further delay among the creditors. 

The case of Kellogg v. Russell [Case No. 
7,666] was a case like this, and Judge Wood- 
ruff held the suit was maintainable. The 
case of Marsh v. Armstrong [20 Minn. 81 
(Gil. 66)] decided by the supreme court of 
aiinnesota, was held to be substantially like- 
the case of Buck v. Colbath, supra. It did 
not appear in that case that the United. 
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States disti-ict court had taken auy control of 
tJje j)roperty. only that the marshal haa 
siezed it by virtue of a warrant which di- 
rected him to take the bankrupt's property, 
like an ordinary execution. But in this case, 
before the case in the state court was com- 
menced, the marshal had delivered the prop- 
erty to the assignees and the court had taken 
possession of it and expressly held the pro- 
ceeds to await the issue of the defendant's 
claim of ownership. Under such circum- 
stances I think the question of title to the 
avails was pending in this court when that 
suit was commenced, and the state court had 
not jurisdiction of the question. Under such 
circumstances this court cannot surrender its 
jurisdiction. This circumstance distinguishes 
tliis case from the one decided in Minnesota. 

The prosecution of suits against officers of 
the federal courts in this state, w^ho can 
alone defend under the provisions of the 
bankrupt act, when the state courts refuse 
to enforce those provisions, is placing such 
officers in unreasonable jeopardy; and when 
tliey institute proceedings to test their titles 
in courts, decided by this state to be the ap- 
propriate courts to settle them, to be met 
with the objection that suits are pending in 
the state courts, is ungracious, to say the 
least, and I do ngt think the objection main- 
tainable. I think this is the appropriate tri- 
bunal to determine the controversy, and that 
it is not an unwarrantable interference with 
the jurisdiction of the state courts, but a 
proper and eminently just, if not absolutely 
necessaiT, exercise of jurisdiction in this 
state, in view of the law as settled by the 
state courts in such matters. 

The objection to the juiisdiction is over- 
ruled, and a decree is ordered for complain- 
ants, as before directed, and that it be refer- 
red to a master to take an account of the 
property converted and accounts collected 
and not paid over by defendant. 

NOTE. To set aside a mortgasre as a prefer- 
ence, void under the bankrupt act, it is not nec- 
essary to find that the mortgagees knew the con- 
dition of the bankrupt and his intentions. It is 
sufficient if they had reasonable cause to believe 
him insolvent, and if they had notice of facts 
sufficient to put them on inquiry they are 
chargeable with knowledge which an investiga- 
tion of the bankrupt's condition would have de- 
veloped. Burpee v. First National Bank of 
Janesville [Case No. 2,185]. 



Case No. 8,974. 

MAIN V. MILLS. 

[6 Biss. 98.] 1 

Circuit Court, W. D. Wisconsin. May, 1874.2 

Baxks — Capital, Stock — Unlawfcl Dividends — 

Statute of Limitatioss— Baxkkoptot — 

Statcs of Assignee. 

1. The capital stock of a moneyed corporation 
constitutes a trust fund for the payment of its 
del)ts, and its officers have no right to make a 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

- [Reversed in pai-t by the cu'cuit court (case 
unreported).] 



dividend unless there are actual profits over 
and above ali losses. 
[Cited in McCann v. First Nat. Bank, 112 
Ind. 360, 14 N. E. 255.] 

2. An officer of the corporation is bound to 
know the condition of its affairs, and has no right 
to receive a dividend unless legitimately earned ; 
if he does, it may be recovered by the assignee 
in bankruptcy. 

3. In deciding whether a dividend was right- 
fully made, the transaction must be viewed from 
the stand-point of that time, and not in the light 
of subsequent events. Notes or overdrafts by 
persons then considered abundantly good should 
not be counted as lo.sses, because they after- 
wards Droved such. 

[Cited in McCann v. First Nat. Bank, 112 
Ind. 3(J0, 14 N- E. 255.] 

4. Statute of limitations does not begin to run, 
in such a case, until the fraud is discovered by 
the assignee. 

5. The general statute of limitations of Wis- 
consin does not apply to such a case, but it is 
controlled by section 35. c. 138, Rev. St. 18o8. 

6. The assignee, for the purpose of this suit, 
stands precisely in the position of the corpora- 
tion itself, and has no greater rights, -nor doe.s 
it make any difference whether there were but 
two stockholders or a larger number. 

This was an action by W. S. Main, assignee 
of the Bank of Madison, to recover dividends 
claimed to have been wrongfully received by 
the defendant [Simeon Mills], while the bank 
was actTially in an insolvent condition. 

W. F. Vilas and H. S. Orton, for plaintifC. 

Geo. B. Smith and P. L. Spooner, for de- 
fendant. 

BLODGETT, DisU'ict Judge (charging jury). 
The controverted questions of fact to be passed 
upon by you are comparatively few. It is con- 
ceded that on or about the 16th of April, 1860, 
defendant Mills and one James L. Hill united 
under the genei-al banking law of this state 
in the organization of a bank by the coiiiorate 
name of the Bank of Madison, with a capital 
stock of ?2.5,000, of which each held one- 
half; that said bank commenced the transac- 
tion of the usual classes of business carried 
on in this city by banking corporations and 
bankers, and continued in said business until 
the 7th day of October, 1873, when it was 
adjudicated bankrupt in this court on its own 
petition; that up to about the middle of Jan- 
uary, 1869, defendant continued to hold half 
the stock of said bank and acted as its presi- 
dent; that during the time aforesaid, said 
bank paid the defendant dividends on his 
stock as follows: January 1, 1865, $6,084.60; 
January 1, 1866, $1,630.37; July 1, 1866, $1,- 
740.28; Januaiy 1, 1867, $3,003.65; July 1, 
1867, $815.55; JanuaiT 1, 1868, $2,088.14; July 
1, 1868, $1,565.57; January 1, 1869, $1,014.91; 
and that dividends to the same amount were 
declared and paid to said Hill, who held the 
other half of the stock at the same time. It 
was also admitted that about the middle of 
January, 1869, defendant sold to said Hill 
his stock and interest in said bank at a price 
much below par. But I think it may be tak- 
en as an admitted fact that the stock was 
treated between the parties to this trans- 
action, Hill and Mills, as of little inti'iusic 
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value at that time; that the defenUaut re- 
tained the presidency of the bank until Jan- 
iiaxT, 1S71, although the evidence tends to 
show that his connection with it was mere- 
ly nominal after he sold his stock. 

It is also admitted that during the time 
the hank continued in business, regular re- 
ports of its financial condition were made as 
required by law to the bank comptroller of 
this state, and filed in the office of the sec- 
retary of state, and that these reports are 
mostly, if not all, signed, and purport to be 
sworn to, by the defendant as president. 

The plaintiff has also given evidence tend- 
ing to show that at the time these dividends 
were paid the capital stock of the bank had 
become so impaired by losses from bad debts 
and mismanagement that no actual profits 
were made from the business of the bank; 
that at the time when each of these dividends 
was paid the current losses of the bank by 
hopelessly bad and suspended debts weve 
such as to have absorbed and sunk all the 
profits of the business, so. that in fact no 
dividend was really earned and payable to 
stockholders. 

Upon the facts thus admitted to be true or 
claimed to be proven, plaintiff insists that he 
is entitled to recover from defendant the divi- 
dends which he has from time to time re- 
ceived from January 1, 1865, to Januaiy 1, 
1869, inclusive. To this the defendant in- 
terposes by way of defense: (1) A general 
denial of the plaintiff's right under the law 
to recover upon the facts set forth in the 
complaint; (2) a denial of those facts, which 
puts the plaintiff upon proof of such as have 
not been admitted on the trial; (3) that as 
to part of said dividends the right of action 
accrued more than six years before the com- 
mencement of the suit, "and is tlierefore bar- 
red by the statute of limitations. 

It is the province of tlie court to instmct 
you upon some of these questions of law 
which arise upon the facts which you may 
find in the case. There is, perhaps, at this 
day no better established rule of law than 
that the capital stock of a moneyed corpora- 
tion, whether it be a banking, insurance, min- 
ing or manufacturing company, is to be 
treated and deemed as a ti-ust fund for the 
purpose of securing the payment of the debts 
of the corporation. In banks the capital 
stock stands as a guaranty to the extent of 
its amount, for the payment of the creditors 
of the bank. Theoretically under your law 
this stock and a certain degree of personal lia- 
bility of the stockholders is pledged, first to 
secure the payment of the circulating notes 
of the bank, and after that to the general 
creditors. But it being admitted that there 
is no circulation in this case, the general 
creditors may be said to be the parties di- 
rectly interested in this fund. 

The oflacei-s of such a corpoi-ation have no 
right to make dividends to stockholders un- 
less there are profits to be divided, over and 
above all losses, because the necessaiT re- 



sult of so doing is to deplete the capital fund. 
The capital stock being, as I said, a trust 
fund, the first duty of the officers of the bank 
is to keep this fund intact and unimpaired. 
If there are gains and losses, the gains 
should be set off against the losses so far 
as may be necessary to keep the capital fund 
whole. All net profits above what are requi- 
site for that purpose, may, as a general i-ule, 
be rightfully divided to stockholders. And 
while it is not necessary for me to say in 
this case how far in my opinion a stock- 
holder who is not an officer might be pro- 
tected in the receipt of dividends, I will say 
that officers, who know and are bound to 
know the condition of the affairs of the 
bank, have no right to take dividends unless 
legitimately earned and on hand. 

Applying these general principles to the 
case before us, you see that it becomes an 
important inquiry for you, and really the 
only material and important issue of fact 
for you to determine in this case, whether 
the bank had gains or profits which it right- 
fully could divide to its stockholders at the 
time the dividends in question were made. 

You have heard the testimony bearing upon 
this branch of the case. The plaintiff has 
put in proof, which as he claims, shows that 
at the lime each of these dividends was de- 
clared the losses, or suspended debts which 
ultimately proved to be losses, greatly ex- 
ceeded the gains then on hand, and he there- 
fore insists that those dividends were wrong- 
fully made to thre defendant and should be 
returned by him, because he, being an officer 
of the bank, was bound to know that these 
debts were either hopelessly lost, or so pre- 
carious and uncertain of collection that the 
bank had no right to consider them as pait 
of its living available assets. 

The defendant, on the contiury, insists 
that at the time these dividends were paid 
no serious losses had been sustained; that 
while some paper was suspended or over- 
due, and some accounts overdrawn, yet the 
debtors were all substantially solvent and 
good for their indebtedness to the bank. And 
it is for you to say whether the proof satis- 
fies you that at the time any or all these 
dividends were paid the bank had made or 
had not made gains over and above its losses 
which authorized the making of the divi- 
dends. 

If you are satisfied from the evidence that 
at the time these sevei-al dividends, from 
January 1, 1865, to January 1, 1869, were 
made, or either of them, the losses of the 
bank did at the time exceed the gains, so 
that in fact there were no profits over and 
above losses, then you should find for the 
plaintiff as to such of said dividends as you 
are satisfied from the evidence were made 
when there were no profits over and above 
losses to divide. 

But in passing upon this testimony you 
must view it as far as possible from the 
standpoint of the transaction itself, and not 
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in the light of subsequent revelations. The 
proper inquiry is, would a sagacious, pru- 
dent banker, in the light of all the facts dis- 
closed to ycJu in the evidence, have consid- 
ered Dai-win, Parkins, and the other persons 
whose names appear in the testimony as 
debtors of the bank, as solvent, and the debts 
of the bank against them as good and col- 
lectible at the time these dividends were 
made? 

From the nature of the business the assets 
of a bank must all the time be repi'esented 
by what is due to it from its debtors. The 
officei-s of a bank cannot collect in all its 
bills receivable on some special day, and 
then say, Now we will make a dividend. "We 
know we have no bad debts because no body 
owes us, and therefore we have a right to 
divide our surplus. This i-ule would be im- 
practicable, and if acted upon would prevent 
any dividends being paid. But there is a 
constant demand for the exercise of sound 
judgment and sagacity as to the standing 
and value of its paper. The bank officer is 
not only bound to be honest, but he is bound 
to possess the r-equisite ability for the ordi- 
nai-y exigencies of the business he under- 
takes. He is not expected to be infallible, 
nor to make no mistakes, but he must use 
the caution of an ordinarily prudent man en- 
gaged in such business. Your own good 
sense and experience in life will teach 
you that it does not necessarily follow, be- 
cause a man has overdrawn his account at a 
bank or has not paid his note at maturity, 
that the debt is therefore bad and should be 
charged up to profit and loss. It may be the 
overdraft is allowed because the bank officer 
knows, or thinks he knows, tliat the drawer 
is abundantly good, although it is probable 
that a banker who habitually, to any consid- 
eitible extent, allowed overdrafts and over- 
due papers to remain unadjusted would soon 
lose his reputation as a safe and competent 
man in the business, and deservedly lose the 
confidence of the community. As I said be- 
fore, you must as nearly as possible put 
yourselves in the place of the managers of 
this bank at the time these dividends were 
paid, and decide as well as the proof will 
enable you whether these debts now claimed 
to have been losses then, ought to have been 
so considered at that time by this bank offi- 
cer and stockholder. Ought these debts to 
have been classed as doubtful or despeiute 
at the time? If they ought, common pru- 
dence would have dictated the withholding 
of a dividend at such times. And if made 
at such times an officer of the bank occu- 
pying the responsible position in its affairs 
which was occupied by the defendant, would 
have no right to excuse payment of a divi- 
dend, because he is bound to know ail the 
facts about its affairs which are disclosed 
by its books and records, or can be ascer- 
tained on close inquiry. He cannot be heard 
in a court of justice to say he did not know 
these things, because it is his duty to know 



them, and the law will conclusively presume 
he did know them. Prom what I have said 
as to the facts you must find, in order to sus- 
tain the plaintiff's case, you will readily in- 
fer that unless those facts are found by 
you from the proof the defendant is not lia- 
ble. 

I come now for a moment to speak of the- 
defense of the statute of limitations urged 
by the defendant. And upon this point I 
instruct you that the statute pleaded is a 
valid bar to the recovery in this case of all 
dividends which were paid more than six 
years before this suit was commenced. 

This relieves you from the consideration 
of the circumstances surrounding the pay- 
ment of all the dividends paid prior to Janu- 
ary 1, 1868, but the rules I have laid downi 
seemed equally necessary to the proper un- 
derstanding of the rights of the parties as to 
those paid subsequent to that time, and I 
have therefore reserved the considei-ation of 
this bi-anch of the defense to this time. 

The bank, as a corporation, is bound to- 
keep its capital stock intact, and the bank- 
ing law has many provisions intended to se- 
cure that result. If there is any reduction 
of the capital funds, the bank can bring suit 
to recover back such funds, from those who 
have appropriated them wrongfully, and in 
case the bank refuses or neglects to do so, 
a creditor or person aggrieved may bring such 
suit, but the cause of action accrues to the 
bank and the statute begins to run when the 
misappropriation is made. 

For the purposes of this suit the plaintiff, 
as assignee of the bank, stands just where 
the bank would have stood if it had brought 
the suit. His rights are no greater and no 
less. The bankrupt law [of 1867 (14 Stat. 
517)] has clothed him with no special pow- 
ers in regard to this claim. It originated, if 
at all, long before any act of bankruptcy 
was committed, and it is undoubtedly ti-ue, 
as a practical fact, that while the manage- 
ment of the bank remained in the hands of 
those officei's who had declared and received 
the dividends in question, it is equally true 
that the right of action accrued to the bank 
as a corporation on the wrongful receipt of 
each dividend shown in the proof to have 
been taken by the defendant when there 
were no profits. This right of suit accnied 
to the bank as a corporate entity, because 
of the reduction of its capital stock, which 
it was bound to keep whole, and the plain- 
tiff in this case has, in my opinion, only suc- 
ceeded to whatever right of action the bank 
itself had, and therefore the statute applies 
in this ease. 

The fact that Mills and Hill were the oiiiy 
stockholders and only officei-s in this bank, 
does not change the legal aspect of the ques- 
tions raised in this- case. A bank coi-pora- 
tion is just as much an artfficial body, and 
has the same rights and duties, with two 
stockholders, as though it had a hundred 
stockholders. The ownership of the stock in 
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«. bant, under tlie law of tliis state, is a fact 
of wliicb any person can, by due inquiry, 
obtain information. The law requires lists 
of stockholders to be filed semi-annually in 
the oflice of the state bank comptroller and 
in the office of the register of deeds of the 
-county where the bank is situate, so that all 
depositors can ascertain, not only who the 
stockholders were, but how many there were. 
The reports were only admissible to show 
the act of defendant in representing the 
:stock as remaining intact, and also as tend- 
ing to show the extent to which he paitici- 
pated in the actual management of the bank 
affairs. 

Much testimony has been admitted on the 
trial of this ease which, perhaps, was not 
necessaiy to elucidate the issues on which 
yon are to pass. I have already called your 
attention to these issues, and it is enough 
to say that you ought not to consider in this 
<'ase any testimony which does not tend to 
prove those issues. 

Verdict for amount of dividends paid out after 
January 1, 1S68, with interest. 

NOTE. On error to the circuit court (Drum- 
mond, J.), this case was partially reversed on 
two grounds, no written opinion being given: 
1. It was a fraud on the depositors of the bank, 
■for Mills and Hill the sole stockholder* and 
managers to divide between themselves, under 
the name of profits, money belonging to the cap- 
ital or to the depositors, when no profits were in 
fact made. The fraud was not discovered until 
the failure of the bank arid the appointment of 
an assignee, but was concealed from the depos- 
itors by Mills and Hill. The statute of limita- 
tions ^d not begin to run till the fraud was dis- 
covered by the assignee, and this on general 
principles of law. 2. The "sis years" statute 
of Wisconsin did not apply to the case, but the 
36th section of chapter 138 (2 Tayl. Rev. St. 
1871, p. 1628), which declares that "the title" 
fihall not affect actions against directors or 
■Stockholders of a moneyed corporation or bank- 
ing association, to recover a penalty or forfeit- 
ure imposed, or to enforce a liability created by 
law, but such actions must be brought within 
sis years after the discovery by the aggrieved 
party, if the facts upon which the penalty or 
forfeiture attached, or the liability was created. 

Judge Drummond held that it was not mate- 
rial how- the liability was created, whether by 
statute or by the general principles and usages 
of law. The point first decided was afterwards 
afiirmed by the supreme court of the Tlnited 
States, in the case of Bailey v. Glover, 21 Wall. 
[88 U. S.] 342. See the case of Gratz v. Redd, 
4 B. Mon. 178, as to dividends wrongfully paid. 

The charge of Judge Blodgett was not other- 
wise disapproved, and the case was remanded 
for computation of the full amount of the divi- 
dends thus unlawfully received, judgment to be 
-entered accordingly. See further; that payments 
of dividends out of capital are not legal unless 
specially authorized by the statute. Painesville 
^ Hudson R. R. Co. v. King, 17 Ohio St. 534: 
Pittsburg & 0. R. Co. v. Allegheny County, 63 
Pa. St. 126. For a discussion of the point that 
the capital stock is a trust fund for the credit- 
^vs, see Ang. & A. Corp. (2d Ed.) 475; Scam- 
mon v. Kimball [Case No. 12,435]. 
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[Cited in Corbet v. Johnson, Case No. 3.218. 
Nowhere reported; opinion not now accessible.] 



Case "No. 8,976. 

MAIN V- SECOND NAT. BANK. 

[6 Biss. 26; 1 1 Thomp. Nat. Bank Cas. 200; 

6 Chi. Leg. News, 359; 10 Alb. Law J. 204; 

1 Am. Law T. Rop. 471; 20 Int Rev. Rec. 

.122; 1 Cent. Law J. 232; 31 Leg. Int 278; 

21 Pittsb. Leg. J. 205.] 

District Court, W. D. Wisconsin. March, 1874. 

Fedbkal Courts — Jdrisdiction — Pkactice Act 
OF Jose 1, 1872. 

1. A national bank cannot be sued in the fed- 
eral courts outside of the district where it is 
located. Service on the cashier when found 
within another district does not give jurisdiction. 

[Cited in Fonda v. British-American Assur. 
Co., Case No. 4,904; Hughes v. Northern 
Pac. Ry. Co., 18 Fed. 111.] 

2. Manufacturers' Nat. Bank v. Baack [Case 
No. 9,052], approved. 

3. The practice act of June 1, 1872 [17 Stat. 
197], does not change this rule nor enlarge the 
jurisdiction of the federal courts. 

[Cited in Howard v- American Dairy, etc., 
Co., Case No. 6,753.] 

[This was a suit in bankruptcy by W. S. 
Main, assignee, against the Second National 
Bank of Chicago.] 

Motion to dismiss for want of jurisdiction, 
the defendant being a national bank, located 
and doing business in the city of Chicago, 
state of Illinois, and service having been had 
upon John P. McGregor, the cashier, who was 
found within the district. 

Tenneys, Flower & Abercrombie, for the 
motion, cited Crocker v. Marine Nat. Bank of 
New York, 101 Mass. 240; Cooke y. State Nat. 
Bank of Boston, 50 Barb. 339. 

H. S. Orton and W. F. Vilas, contra. 

HOPKINS, District Judge. In the argu- 
ment filed in support of the motion, it is 
claimed that a national bank cannot be sued 
in any court out of the judicial district where 
it is "located" or "established." I do not 
think that the general banking law admits 
of such an interpretation. The eighth section 
of the act of June 3, 1864 (13 Stat. 101), 
provides that such coiiporations may sue and 
be sued in any court of law and equity as 
fully as natural persons. 

I do not think that the provision in the 57th 
section of the act restrictive of this general 
authority, but that it was intended rather to 
enlarge the operation of the 11th section of 
the judiciary act of 1789 (1 Stat. 73, 78), 
and to confer upon such organizations the 
right to sue and be sued in the federal courts 
in the district where located, by a citizen 
of the same district; and I fully concur with 
Judge Blatehford's views expressed in his 
opinion in Manufacturers' Nat Bank t. Baack 
[Case No. 9,052], that the banks organized 
under the general banking act of congress 
are to be deemed residents or inhabitants of 
the state and district where they are "located" 
and "established." The provisions of tlie act 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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referred to by him are sufficient to warrant 
that conclusion, and if this were the only- 
point I should have no hesitancy in oven-uling 
the motion. 

But there is a question arising under the 
provision of the 11th section of the judiciary 
act of 17S9, which, as interpreted by numerous 
decisions of the federal courts, seems to me 
to constitute an insuperable objection to the 
plaintiff's right to prosecute this defendant 
in this court. That section provides that "no 
civil suit shall be brought before either of the 
courts (circuit or district) against an inhabi- 
tant of the United States, by any original 
process, in any other district than that where- 
of he is an inhabitant, or in which he shall 
be found at the time of serving the writ." 

That the defendant was not an "inhabitant" 
of this district when this suit was commenced, 
is too plain for discussion. The remaining 
question is, was the defendant found "here 
at that timeV" 

The defendant, as before stated, was "lo- 
cated" at Chicago; that was its habitation, 
which does not move around with the person 
of its officers. The corporation is not migra- 
tory. It could not, of its own will and without 
authority of the law, change its location to 
this state. Therefore, I must hold that this 
court has no jurisdiction over this defendant; 
that it was not "found" here, within the 
meaning of the statute. In the case of Bant 
of Augusta V. Earle, 13 Pet. [3S "U. S.] 519, 
the court say, in speaMng of locality of cor- 
poration: "It must dwell in the place of its 
creation, and cannot migrate to another sov- 
ereignty." This, it is true, was said of a state 
bank, but the same may with equal propriety 
be said of a national bank. They have a local 
habitation, an office, and place of business 
within a state or district, as well as a state 
bank. Justice Nelson, in Day v. Newark India- 
Ilubber Manuf'g Co. [Case No. 3,6S5], and in 
Pomeroy v. New York & N. H. R. Co. [Id. 11,- 
261], examined this question very fully, and 
arrived at the conclusion in both cases, not- 
withstanding there was a statute of the state 
of New York authorizing service to be made 
upon officers of such foreign company within 
the state, which would give the state courts 
jurisdiction of the coi*porations, that the cor- 
porations were not "inhabitants" of the state, 
and were not "found" there because their 
officers and agents resided or came into that 
district; that the officers were not the cor- 
porations, and the corporations were not there- 
fore found within the district. This is a juris- 
dictional question, and "state laws can confer 
no authority on this court in the exercise of 
its jurisdiction, by the use of state process, to 
reach either persons or property which it 
could not reach within the meaning of the 
law creating it." Toland v. Sprague, 12 Pet 
[37 U. S.] 328. 

I do not think the practice act of June 1, 
1872 (17 Stat. 197; Rev. St. 173), changes 
the rule. That relates to the practice and pro- 
ceedings in suits against pailies who may be 



prosecuted in the federal courts, but does not 
profess to enlarge their jurisdiction or to ex- 
tend it over persons or cases not before with- 
in the cognizance of the court. As said in 
Toland v. Sprague, 12 Pet. [37 U. S.] 330, "the 
acts of congress adopting the state process, 
adopt the form and modes of service only so 
far as the persons are rightfully within the 
reach of such process, and did not intend to 
enlarge the sphere of the jurisdiction of the 
circuit courts." 

I think the same construction should be 
given to the act of 1872 above-mentioned, and 
so construed it does not relieve the case of 
the question of the habitat of this defendant 
being without the district, and therefore not 
subject to the process of tliis court. 

The motion is therefore granted, and this 
suit dismissed. 

Since the above decision the jurisdiction of the 
United States circuit courts has been changed 
under the act of March 3d, 1875 [IS Stat. 470], 
and the clause in the 11th section of the judi- 
ciary act of 1789, above described, now reads 
"or in which there shall be a controversy be- 
tween citizens of diflCerent states." 



Case No. 8,977. 

MAINE V. HALEY. 

[2 Hask. 354.] i 

Circuit Court, D. Maine. May, 1879. 

Troveh— How CosTEKSiox Proved — ■Wron-gfii- 
PossEssiON— -Owxek's Right. 

To establish a conversion of chattels, thero 
must be proof of wrongfid possession, or of ex- 
clusion of the owner's right, or of unauthorized 
and injurious use, or of wrongful detention after 
demand. 

Trover for the conversion of logs. Plea, 
not guilty. The cause was tried before the 
court without a jui*y- The only question in 
dispute was that of conversion. 

Albert W. Paine, for plaintiff. 
Bion Bradbuiy, for defendant. ■ 

FOX, District Judge. This is an action of 
trover for a parcel of pine and spruce logs, 
cut in 1874-75 upon township No. 8, R. 5, 
W. E. L. S. by 0. "W. Clayton, under a per- 
mit from the land agent dated November 11. 
1874. This permit is in the usual form, the 
state thereby "resei-ving and retaining full 
and complete ownership and control of all 
lumber cut upon the premises, wherever and 
however it may be situated, until the stump- 
age shall be fully paid, &c." The case was 
transferred under the act of congress [18 
Stat. 470] to this court from the supreme 
court for the county of Penobscot, and is 
submitted to the presiding justice for de- 
cision without the intervention of a jui-y. 

It appears in evidence that supplies for 
logging operations for the winter 1874r-75 
were furnished to Clayton, by Messrs. Jew- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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ett Bros., mill men. at St. John, under an 
agreement tbat they were to receive the 
lumber from Clayton at their mills near St 
John, paying therefor the fair mai-ket price. 

This firm of Jewett Bros, was composed of 
Edward L. Jewett, N» M. Jewett and F. H. 
Pitcher; at the same time another fii*m of 
E. D. Jewett & Co., composed of E. D. Jew- 
ett and George K. Jewett, was carrying on 
business at St. John in purchasing timber 
lands and operating on the same, and in buy- 
ing and selling logs, but not in their manu- 
facture. These two firms were entirely in- 
dependent of each other, neither having any 
interest in the other's business. Two of the 
sons of George K. Jewett were members of 
the fii'm of Jewett Bros. 

Clayton's logs were marked III W III; 
were put into a ti'ibutary of the Aroostook 
and driven out of that river into the St. 
John. All that could be were boomed and 
rafted at Prederickton, but large quantities 
passed by the boom and were caught and 
i-afted below by the boom company; these 
were mixed i*afts, an account being taken of 
the precise quantity of each mark in the 
raft; those boomed at Frederickton and 
those i-afted were sailed and rafted sepa- 
rately by their respective marks. 

Clayton had lumbered upon the St John 
waters for many years, always using 'this 
mark, which was well known by all persons 
upon the river as his special mark. E. D. 
Jewett & Co. had furnished him with sup- 
plies for some yeai-s, and had received his 
logs during the early part of his lumbering; 
but, for four or five years prior to 1874, Jew- 
ett Bros, had received from him all his tim- 
ber under the same an-angement that ex- 
isted in 1874-75. 

The logs now in question came down the 
St. John river, and, in the month of October 
1875, were in vai'ious places on the shores of 
that river near St John and the mills of 
Jewett Bros., and were in the charge of 
James F. Ellis, as agent of Jewett Bros. E. 
D. Jewett & Co. had about eighteen millions 
of logs in the same condition, which were 
also under Ellis' charge. E. D. Jewett & 
Co., having become embarrassed, insolvency 
proceedings were instituted against them 
and a warrant of attachment to the oflScial 
assignee issued against their property Octo- 
ber 15, 1875, upon which were seized, not 
only the eighteen millions of logs then in the 
St. John river belonging to that firm, but all 
the other logs in the river, amounting in all 
to foi-ty millions, without regai-d to marks 
and ownership, and among other logs those 
now in question. 

All these logs were afterwards frozen up 
in the ice and were placed by the assignee 
under the charge of Joseph Horncastle and 
McLellan and Holly. The official assignee, 
Ezekiel McLeod, was aftei-wards chosen as- 
signee of the creditors, and an an-angement 
was subsequently made between him and 
the defendant, John J. Hale3^ of Boston, by 



which, in consideration of $100,000 paid said 
McLeod by said Haley, he sold to Haley all 
the copai-tnership effects and estate of E. D. 
Jewett & Co. in the province of Canada; 
and, on January 29, 1876, made and exe- 
cuted a deed by which he conveyed to said 
Haley, "all and singular, the joint estate and 
effects both real and personal, of every 
name and kind whatsoever of the said in- 
solvents, Edward D. Jewett and George K. 
Jewett, being the joint estate within the do- 
minion of Canada which came into the pos- 
session of said Ezekiel McLeod, assignee as 
aforesaid, subject to all subsisting liens upon 
any part of said estate, for stumpage, boom- 
age, tonnage, rafting or otherwise." It is 
proved most conclusively that E. D. Jewett 
& Co. never claimed to have and never did 
have any right, title or interest whatever in 
this lot of logs, and that Haley never ac- 
quired any interest in them by the deed of 
the assignee of that fii*m. It is also estab- 
lished that Jewett Bros, were to become the 
owners of the logs under Clayton; that they 
were in possession of them at the time 'of 
their seizure by the process in insolvency, 
and that they never surrendered their pos- 
session voluntarily to any one, and resumed 
through their former agent their possession 
as soon as the assignee had sold to Haley the 
logs belonging to the insolvent estate, and 
that they never, in any way, made any trans- 
fer of their interest in these logs to Haley. 
It also appears that Haley never saw any of 
the logs, or in any way personally exercised 
any control or acts of ownership over them, 
or attempted to dispose of the same. 

It is claimed, however, that by an order 
given by Haley on the 29th day of January 
and by proceedings under said order, he 
was guilty of a conversion of this property, 
and has thereby rendered himself accounta- 
ble to the state for its claims for the stump- 
age. 

This order is as follows: "St John, N. B., 
January 29, 1876. Messrs. Holly & McLel- 
lan, Indian Farm, N. B. Gentlemen.— Hav- 
ing purchased of B. McLeod, Esq., assignee 
of the estate of E. D. Jewett & Co., all 
spruce and pine logs, timber and other lum- 
ber belonging to that estate, marked, L r 
0, X C ;^, I V ^, X F X, III W III, m 
X, with other marks, situated at Drury Cove, 
Kennebecasis river, Faiiy Cove, South Bay 
or other points in the river St. John, where- 
ever they may be situated or found, you will 
please take notice, Mr. E. G. Dunn is my 
appointed agent in charge of this property. 
He will take full charge forthwith, ana as- 
sume all care and x'isks, requiring no action 
whatever from any party formerly having 
them in charge. John M. Smart, John J. 
Haley." 

A like order, with the omission merely of 
the words, "belonging to that estate," was 
at the same time drawn, addressed to Joseph 
Horncastle, and the orders were handed to 
these pai-ties the same day. E. G. Dunn, 
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the party named as tlie agent of tlxe defend- 
:ant in these orders, never in any manner 
meddled with the property or took any 
charge or direction of it, and does not ap- 
pear to have been informed that his name 
"O'as mentioned in the instrument. These 
papex's were dravi^n at the office of E. D. 
Jewett & Co. in St. John by a friend, -who 
was a ready penman, and it does not dis- 
tinctly appear from whom he learned the 
names of the various mariss of logs. The 
principal object in giving these orders was 
to stop the expenses of the persons in whose 
possession they were, and which were some- 
what burdensome, and Dunn's name was in- 
serted, merely nominally, with no intention 
that he should so act in the matter. 

Ellis, in fact, immediately took charge of 
the property, and, when the river opened, 
^ielivered to Jewett Bros., under their in- 
structions, all of the logs in question, and 
the same were sold by them, or sawed at 
their mills, and the lumber manufactured 
sold by them and applied to their own bene- 
fit.^ The eighteen millions which formerly 
"belonged to B. D. Jewett & Co. were sold 
by defendant's agents to Sutton, and the re- 
mainder of the forty millions was subse- 
quently claimed and received hy those who 
were entitled to it. 

The logs marked III "W III, having been 
mentioned specifically in their orders, if 
Dunn had acted under the orders and 
claimed this mark of logs and, by his inter- 
ference as agent of the defendant, deprived 
the state of its property, it might well be 
that Haley would be accountable to the state 
for the consequences resulting from the acts 
of his agent; but the fact is, that Dunn 
never did in any respect act as agent of the 
defendant. He was the only person to whom 
Horncastle and the others named in the or- 
ders were authorized to surrender the prop- 
erty. Nothing was ever done under these or- 
ders directly, and, as they of themselves 
confer no authority upon any other party 
than Dunn to act in behalf of the defendant, 
and as Dunn never did so act, it cannot 
fairly be said that these orders and the ac- 
tion of any one under them can render the 
defendant accountable for converting the 
property. 

The whole effect of these orders was to 
induce Horncastle and McLellan & Holly to 
sun-ender their possession, which, by direc- 
tions from McLeod, February 8, 1876, they 
were authorized to do. These directions 
were as follows: "February 8, 1876. Jos. 
Horncastle, Esq. Dear Sir:— You will please 
<leliver over the logs and lumber now in 
3'our possession and held by your firm, to 
Mr. John J. Haley, or to Messrs. E. D. Jew- 
ett & Co., for him, having sold the same to 
Mr. Haley. Yours. E. McLeod." 

McLeod never sold or pretended to sell to 
Haley any other timber than that which be- 
longed to E. D. Jewett & Co., and Dunn 
never made any claim to the possession of 



r 

[16 Fed. Cas. page 512] 

any portion of the property; but Ellis, by 
directions from Haley and E. D. Jewett & 
Co., took charge of all that he had pur- 
chased from the assignee of E. D. Jewett & 
Co., and nothing more; and at the same 
time Elfis, by directions of Jewett Bros, and 
as their agent, secured them possession of 
that portion in which they were interested. 
Haley in no way ever made any claim upon 
the logs in dispute, either personally or by 
any authorized agent or attorney; he re- 
ceived and disposed of only the logs he 
bought, and, having by his purchase exon- 
erated the property of E. D, Jewett & Co. 
from the insolvency proceedings, the resi- 
due of the property was, without any inter- 
ference by Haley, claimed, received and dis- 
posed of by the parties in whose possession 
it was when insolvency proceedings were in- 
stituted. 

The state has lost nothing by the doings 
of Haley; those in whose hands the property 
in dispute rightfully was have again received 
it without burden or incumbrance; it has 
never for an instant been in the possession 
of Haley or any party acting in relation to 
it in his behalf, and there is nothing to es- 
tablish a conversion by him of the property. 

It is said that McLeod paid the boomage 
and expenses of towage on these logs to the 
Prederiekton Boom Company, and that they 
were repaid to him by Haley; they were in 
fact paid by McLeod out of the $100,000 he 
received from Haley, and were subsequent- 
ly so paid by Jewett Bros., and the court 
fails to find anything in this transaction 
which affords any support to the plaintiff's 
claim to hold the defendant chargeable. 

What constitutes a conversion was very 
fully examined by Judge Shepley in Pernald 
V. Chase, 37 Me. 289; and it was there held 
that, to make a conversion, there must be 
proof of a wrongful possession, or of the 
exercise of a dominion in exclusion or de- 
fiance of the owner's right, or of an unau- 
thorized and injurious use, or of a wrongful 
detention of the property. 

The defendant was never in possession of 
this property, never used it or detained it 
from the plaintiff or exercised any dominion 
over it. In all that Ellis did with these logs, 
he was acting as the agent and by the au- 
thority of Jewett Bros, and not as agent for 
Haley; and the case fails to show that the 
defendant did either of the acts which, ac- 
cording to the opinion in Fernald v. Chase, 
are necessaiy to effect a conversion. 

The learned counsel for the plaintiff in his 
argument, as the basis of his claim, asserts 
that Haley took a biU of sale of this prop- 
erty from Mr. McLeod; but such is not the 
fact, as that bill of sale or deed as before re- 
cited was expressly limited to the joint prop- 
erty of E. D. Jewett & Co.; and the defend- 
ant thereby never acquired title to any other 
logs than such as formerly belonged to that 
firm, who never were the owners or in pos- 
session of the logs here in dispute. 
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The counsel also insists tliat these logs 
wei'e taten and disposed of by Ellis as 
agent of E. D. Jewett & Co., and by their 
authority; in this assumption he is also la- 
boring under an important error. Ellis tes- 
tifies that the logs -which came down the riv- 
er were in his keeping as agent for Jewett 
Bros, before they were taken by the sheriff, 
and that, the next spring, he had orders 
from Edw. L. Jewett, one of the firm of Jew- 
ett Bi'os., to resume his possession and take" 
care of this particular mark of logs as usual, 
and that he did so, and delirered them to 
Jewett Bros.' mills. Whatever Ellis did in 
and about this lot of logs, therefore, was 
done by him in his capacity of agent for 
Jewett Bros, and by their order and direc- 
,tion; and in no respect does it appear that 
he received any directions from E. D. Jew- 
ett & Co. as to this property, or acted in re- 
gard to it for their benefit, or for the de- 
fendant. Ellis, being the agent of E. D. Jew- 
ett & Co, who were acting for the defend- 
ant, and also agent for Jewett Bros., was 
acting in both capacities, taking the charge 
and control of the logs which belonged to 
his respective principals, obeying their or- 
<lers and' directions as to his disposal of 
their logs, but never receiving any instruc- 
tions from the defendant or E. D. Jewett & 
•Co., as to the logs cut by Clayton. 

A large number of cases have been cited, 
both from the English and American re- 
ports, by the learned counsel for the plain- 
tiff, all of which have been examined, and 
none of them afford any support to the claim 
■of the plaintiff. The one most relied on Is 
Hollins V. Fowler, L. R. 7 H. L, 757, in 
which it was held "that any person, who, 
liowever innocently, obtains possession of 
the goods of a person who has been fraudu- 
lently deprived of them, and disposes of 
them, whether for his own benefit or that 
of any other person, is guilty of a conver- 
sion;" as this defendant never had posses- 
sion of these goods, and never disposed of 
them, the plaintiff cannot derive much ad- 
vantage from this decision of the house of 
lords, as his case fails in two essential par- 
ticulars which were thei*e requisite to consti- 
tute a conversion. 

In Polley v. Lenox Iron Works, 2 Allen, 
1S2, one of the eases in brief of plaintiff's 
•counsel, Judge Metcalf, on page 183, says: 
"Conversion, ^ex vi termini, imparts a wrong- 
ful act, and is the assuming upon one's self 
-the property and right of disposing of an- 
other's goods, either by a wrongful taking of 
them, or by some other illegal assumption 
of ownei-ship, or by illegally using or mis- 
tising them, or by wrongfully detaining 
them"; neither of which requirements, to 
effect a conversion, are shown to have been 
-committed by the defendant. 

Reference Is also made to Savary v, Ger- 

mania Bank [Case No. 12,387]. In that case, 

the defendant delivered over the plaintiff's 

notes to a person not entitled to' them, assum- 
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ing the right to deal with the notes in disre- 
gard of the plaintiff's title, and this was held to 
be a conversion, the court saying: "A wrong- 
ful intent is not an essential element of a 
conversion; it suffices that the rightful own- 
er has been deprived of his property by some 
unauthorized act of another, who assumed 
dominion or control over it."' As the state 
has not been deprived of its property by any 
act of the defendant, as in fact the defend- 
ant has never been in possession of this 
property, or in any way done anything with 
it, he cannot be made accountable for the 
loss which the state may have sustained 
from the proceedings of Jewett Bros., or 
those acting in their behalf in dfsposing of 
these logs. Judgment for defendant with 
costs. 
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MAISONNAIRE et al. v. KEATING. 

[2 Gall. 325.] 1 

Circuit Court, D. Massachusetts. May Term, 
1815. 

PmzE — Bii.i^ Given for Ransom — Questiojt of 

Pkize— How Decided — Contrabaxu Gtoods 

*— PjlOPERTr OP Neotrai- 

1. A bill of exchange, expressed to be for the 
ransom of a vessel, and given as collateral se- 
curity for the payment of the ransom bill, was 
held to be a contract, on which an action may be 
sustained in a court of common law — the plaintiif 
and payee being an alien friend. 

[Cited in Waring v. Clarke, 5 How. (46 XJ. S.) 
500.] 

2. In an action upon such a bill of exchange, 
the c-apture must be taken to be justifiable, and 
the ransom regular. 

3. A com't of common law cannot, even inci- 
dentally, decide a question of prize. 

[Cited in U. S, v. New Bedford Bridge, Case 
No. 15,867; Brown v. Noyes, Id. 2,023; 
Studley v. B^ker, Id. 13,559.] 

4. It seems, that provisions, when destined to 
a port of naval eouipment of the- enemy, and a 
fortiori, if destined for the supply of his army, 
become contraband, and subject the vessel and 
cargo to confiscation by the other belligerent — 
more especially, if the country of the captured 
vessel be at war with the country, to which she 
is destined. 

See The Commercen [Case No. 3,055]. 

5." Of the probable cause, which justifies cap- 
ture by a friendly belligerent. 

6. Duress, arising from threats of destruction 
of the vessel and cargo, cannot be admitted to 
avoid a contract of ransom, where the capture 
was justified by probable cause. 

7. It is competent for a friendly belligerent 
to ransom the property of a neutral after cap- 
ture. 

8. Of the foundation and nature of ransom. 
See Abb. Sh!pp..pt. 4, c. 4, § 2. note 2; Story's 

Ed. 1829, pt. 4, c. 3, § 2; also, pt. 4, e. 10, 
p. 477, 7th Lond. Ed. of the same book, by 
Sergeant Shee. 

1 [Reported by John Gallison, Esq.] 
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9. The admiralty has exclusive jurisdiction to 
entertain suits on ransom bills. 
[Cited in Knox t. The Ninetta. Case No. 7,- 
912; Leland v. The Medora, Id. 8,237; Jack- 
son T. The Magnolia, 20 How. (61 U. S.) 
328.] 

Assumpsit on a bill of exchange in the fol- 
lowing words: "At sea, in the longitude of 
27* west from Paris, and in the latitude of 
37° 39' north, on board the privateer Invin- 
cible, French, of Bayonne, ninety days after 
sight this my first of exchange, second of the 
same tenor and date unpaid, I promise to 
pay to Messrs. Michael Maisonnaire and 
Derouet, merchants, Bayonne, five thousand 
dollars, for the ransom of brig Nancy & 
Mary and cargo, to be paid at Boston. April 
3, 1813. Richard Keating." Upon the trial 
of the cause under the general issue, it ap- 
peared that the bill was presented for ac- 
ceptance on the 29th of March, 1814, and 
protested for non-payment on the 30th of 
June of the same year. It further appeared, 
that the defendant was master of the brig, 
at the time of her capture by the Invincible; 
that she was an American vessel, and sailed, 
on the 7th of March, 1814, from Wilmington, 
N. C. bound to Lisbon, having on board a 
cargo of corn and rice of the value of §15,000, 
and a protection and license for the voyage 
from the British government, commonly call- 
ed a Sidmouth license; that, after the capture, 
the captain of the Invincible threatened to 
burn and destroy the brig and her cargo, 
and actually made preparation for that pur- 
pose, and that thereupon the defendant 
agreed to ransom the same for $5000, and 
accordingly executed a ransom bill in the 
form prescribed by the Frencb ordinances, 
and, as a collateral security, or in the lan- 
guage of the ransom bill, as a hostage, 2 gave 
the bill of exchange in controversy. Upon 
the execution and deliveiy of these papers, 
the vessel was released, and safely pursued 
her voyage to Lisbon, and had since return- 
ed to the United States. Upon this evidence, 
a verdict was, by consent, taken for the 
plaintiffs, for the amoxmt of the bill of ex- 
change and interest, subject to the opinion 
of the court upon the questions of law aris- 
ing in the case. The defendants moved for 
a new trial, upon the grounds, which will 
appear in the argument and opinion of the 
court. 

Mr. Prescott and Mr. Blake, Dist. Atty. 
for defendants. 

1. In this case a common law court has no 
jurisdiction. The act of the cruiser was 
either a marine trespass, or it was a cap- 
tmre as prize. If the former, then the prom- 
ise was without consideration and void. But 
the facts show, that it was a taking as prize. 
The transacton was intended as a ransom, 
which may be defined, "a restoration of 

2 The bill of exchange was recited in the ran- 
som-bill, and there said to be received "instead 
of hostage," 



property captured, for the use of the owner, 
for a stipulated price." The contract of ran- 
som grows out of the captur-e as prize, and 
is founded on it. The capture is the princi- 
pal thing, and the ransom but an accessoi-y. 
This then is not a mere maritime question. 
It is not like the case of seamen's wages, 
arising partly on land and partly on the sea, 
and therefore of doubtful jurisdiction; but 
it is one depending solely on national law— 
on the jus belli. To determine, whether 
there was a consideration, it becomes neces- 
sary to inquire, whether the capturing ves- 
sel was commissioned, and whether there 
was probable cause for the capture. These 
are not questions to be submitted to a juxy. 
As they grow out of capture, they belong 
exclusively to the admiralty, and from the 
exclusive cognizance of that court there re- 
sults a general benefit, in the uniformity of 
decisions in different countries. The weight 
even of common law authorities is with the 
defendants. In the case of Ricoi*d v. Betten- 
ham, 3 Burrows, 1734, 1 W. Bl. 563, the 
question was, what effect the death of the 
hostage should have; and the question of ju- 
risdiction was waived by the counsel. In 
Cornu V. Blackbume, Doug. 641, the point of 
jurisdiction was not considered, and the- 
principal subject of discussion was, whether 
by a capture of the ransom bill the contract 
was dissolved. In Anthon v. Fisher, Id. G49, 
note, two judges were against the jurisdic- 
tion, but the case was finally 'decided on an- 
other point. See Cond. Marsh. 504. 

2. It is not competent for a belligerent to 
ransom the property of a citizen of a friend- 
ly nation. This appears from the nature 
and foi-m of the contract. It is called a re- 
purchase, and the propexty is supposed to 
have been fix-st devested. But the px-operty 
of neutrals does not vest in the captors until 
condemnation. The propexty of an enexny 
is, by the law of wax*, devested immediately 
on the capture; but that of a friend can be 
for-feited only by some misconduct, which 
must be made judicially to appear. The 
cruiser has no authority to pardon. It is 
essential tO' a ransom-bill, that it should pro- 
tect the propexty ransomed to its port of 
destination. 2 Yalin, Comm. 286, lib. 3, tit, 
9, art 19; 1 Emer. 477; Le Guidon, e. 6, arts. 
3, 7, 9. But the usual cause for the seizure 
of vessels of friendly powers being the car- 
rying of contx'aband goods, the cruiser can- 
not grant a safe-conduct to the poit of desti- 
nation. The ownex's of a neutral ship px*o- 
vide her with proper documents, and take 
upon themselves the risk of their being legal. 
They give no authority to the master to 
compromise. The French law requires that 
a hostage be given together with the ran- 
som-bill. No hostage can be given by a 
fx-iendly power. 2 Valin, Comm. 282, lib. 3, 
tit. 9, ax-t. 19; 1 Code des Prises, 278. 

3. There was no legal cause of captux'e. 
If the exTiiser have a right to ransom the 
px'operty of a friend, it can only be, when 
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it is lawfully captm-ed. If the captui-e be 
unlawful, then tlie promise was extorted by 
violence and is not binding. This court has 
a right to inquire into the cause of the cap- 
ture, and the legality of the ransom. It is 
not denied that the courts of the captor have 
this right. But in ransoming, the captor 
agrees* to transfer the right to the court of 
the captured, in which, it is known, the 
contract of ransom must be enforced. It is 
incident to every tribunal, that has original 
juilsdiction, to inquire into the consideration 
and the manner of obtaining the contract. 
It would be a mockery, in such a case, to 
compel the captui'ed to pay the ransom, and 
then to look to a court of the captors for 
damages! What circumstances, then, were 
there in the present case, which could make 
the property good prize to the belligerent? 
It was American, regularly documented, and 
bovmd on a lawful voj^age. There is no pre- 
tence of conti-aband. The British licenset 
however it might be a cause of forfeiture to 
our government, could not be so to any other. 
The reasons for inflicting this penalty are, 
that the act of sailing under a license of the 
enemy involves a breach of the duty of the 
citizen; that it leads to a commercial inter- 
course, which, in time of war, is dangerous; 
that tlae citizen thereby creates a neutrality 
for himself; and that it shows a connexion 
with the enemy. With the conduct of our 
citizens, in any of these respects, a nation in 
amity with us can have no concern. It 
would have been lawful, in time of peace, 
to take such a certificate, and our rights are 
not altered by a war. Suppose that our 
government had permitted its citizens to 
take licenses of this description; could a 
friendly power interfere? It is to be recol- 
lected, that we were not allies of France. 
The cai-go was not for the use of the Brit- 
ish, but was going to our own consul. There 
was, therefore, nothing which could justify 
a condemnation. When the vessel was cap- 
tured, the only question was, whether she 
was an enemy, or had forfeited her neutrali- 
ty. The ransom shows, that the captor knew 
her to be an American. The neutral charac- 
ter was not forfeited by merely having a Brit- 
ish license on board. But even if the cir- 
cumstances were sudi as to justify sending 
in, this would not authorize the master to 
ransom.3 

D. Davis and Mr. Sohier, for plaintiffs. 

Two questions arise out of the facts, as 
they have been stated. 1. Has the court ju- 
risdiction? 2. Was there a legal considera- 
tion for the conti-act? 

3 Yates V. Hall, 1 Term. R. 73, and Helly v. 
Grant, there cited, and Browne, Civ. & Adm. 
Law, 260, were cited by defendant's counsel. 
In the course of tlie argument. Story, J., in- 
quired of the defendant's counsel, if tney sup- 
posed the form of the contract to be of any im- 
portance? Preseott. — If the ransom did not con- 
form to the law of France, it could afford no 
protection against a subsequent capture, and so, 



In regard to the first question, it is to be 
observed, that the case is within the express 
words of the statute. The jmls diction of the 
court over the parties is imquestionable, the 
plaintiff being an alien, and the defendant a 
citizen of the United States. The subject 
matter, too, or the conti-aet, is one, which is 
every day enforced in courts of common 
law. It is a biU of exchange, and intended 
by the parties to be governed by the rules 
of the common law. But even if the laws of 
nations are to be taken into view, there 
would seem to be no reason, why these 
should not be noticed by a common law court, 
as well as the maritime or the ecclesiastical 
law. This, then, being . a contract between 
persons who were able to contract, and who 
were not subjects of hostile states, and be- 
ing, in its nature, such as is usually en- 
forced in courts of common law, the right 
of the plaintiffs, and the jurisdiction of the 
court are established, unless some of the 
objections, urged by the defendant, should 
prevail. 

It is said, that a question of prize is in- 
volved in the case, which makes it exclusive- 
ly cognizable by the admiralty. But the con- 
tract, upon the face of it, does not necessarily 
involve a question of prize. The words tn 
the bill of exchange, "for the ransom," &c. 
express the consideration for which it was 
given. It does not, from these words, ap- 
pear, that the contract grew out of a captiure 
as prize. A ransom bill may be given under 
such circumstances, that no legal question 
of prize or no prize can result. It is difficult 
to imagine, whence the doubts arose in the 
minds of the judges in the case of Anthon 
V, Fisher, Doug. 649, note. They are com- 
pletely answered by the argument of Dr. 
Wynne in reply to Dr. Scott. This action is 
not founded on a ransom bill, and, in that re- 
spect, it is stronger tlian the case of JBicord 
V. Bettenham, 3 Burrows, 1734, which is the 
only one, in which the question of jurisdic- 
tion has been decided. 

Another important distinction, which dif- 
fers this case from any arising in Europe, 
is, that by the statute creating this court and 
defining its jurisdiction, the right of a com- 
mon law remedy is expressly reserved to the 
citizen, in all cases where it may be had. 
The common law jurisdiction is uniformly 
prefeiTed by the laws and constitution of 
our country. There is, therefore, every mo- 
tive to induce the court to adopt that con- 
struction, which favors the common law 
jurisdiction. The reason that, in England, 
actions upon contracts, and for torts, which 
depends upon the laws of nations, are held to 

not having the effect, which was contemplated 
by the parties, the ransom-bill ought not to be 
enforced. Story, X— I have no doubt, that the 
law of Prance, as to the form of the contract, 
cannot affect its validity here. It is ho more 
to be regarded, than the statute of frauds would 
be in Prance, in reference to a contract for lands 
made in this state. Preseott said, it was not his 
intention to urge this point. 
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Ijelong exclusively to tlie court of admiralty, 
is, tliat they are sucli, as must be governed 
by the municipal law entii-ely, if at all. 4 
BL Comm. 67. Such are marine assaults, 
forcible abduction of propei-ty on the high 
seas, &c. Here the whole subject matter is 
either out of the jurisdiction of the common^ 
law court, or within it But the principle 
now contended for is, that where the court 
has jurisdiction of the principal question, it 
has also jurisdiction of the question of prize 
or no prize, if incidentally arising. A con- 
tract made on the land to be executed at sea, 
is cognizable in the common law courts. 
Hoare V. Unton, 4 Inst. 139. It is believed 
to be equally true, that a contract made at 
sea to be executed on the land, is cognizable 
at common law. Personal contracts have no 
situs; they are to be governed by the law of 
the place, where they are to be performed. 
By enforcing this contract in a court of com- 
mon law, the defendant is not deprived of 
any right, which he would have in the ad- 
miralty. In that court, the very giving of 
the ransom bill would be held an implied 
hypothecation of the ship. The general au- 
thority of the master would be sufficient for 
this pui-pose; but, in this case, the master 
was also an owner. Wilson v. Bird, 1 Ld. 
Raym. 22; Tranter v. Watson, 2 Ld. Eaym. 
931. The owners are bound, by the law of 
nations and the law merchant, to accept a 
bill of exchange drawn by the master of the 
ship for ransom. Marsh. Ins. 432; 1 Emer. 
472. In the case of Rieord v. Bettenham, 
3 BuiTows, 1784, but better reported 1 W. 
Bl. 560, this question was expressly decided. 
Great interest was then excited by it, and 
the most eminent lawyers were engaged. 
Blackstone, after examining authorities and 
consulting foreign lawyers, declined to argue 
for the defendant Lord Mansfield said, he 
was in favor of the jurisdiction upon princi- 
ple, but doubted, principally, because it was 
confidently stated by counsel, that in other 
counti-ies, an action would not be sustained 
on such a contract. A question of prize, aris- 
ing incidentally in a case of insurance, may 
be entertained and decided upon. Berens v. 
Rucker [1 W. Bl. 313] Marsh. Ins. 430; Bing- 
ham V. Cabot 3 Dall. [3 U. S.] 19. 

It is contended, that the legality of the 
capture is admitted by the bill of exchange; 
but if the eoui-t should be of a different opin- 
ion, the plaintiff is prepared to show that the 
vessel was, to all intents and purposes, prize 
of war. 

STORT, Circuit Justice. This question is 
open only in consequence of your consenting, 
that the evidence should go to the jury, and 
having been open at the ti-ial, it must be so 
here. I was prepared to rule against the ad- 
mission of the evidence. 

Mr. Davis. From the facts, as reported, it 
is evident that had the vessel been captured 
by an American cruiser and brought in, she 



would have been liable to condemnation by 
the law of nations. 

STORY, Circuit Justice. In the case of 
The Julia [Case No. 7,575]; Id., 8 Cranch [12 
tr. S.] ISl,— the ground of decision expressly 
was, that the taking of a license impressed 
upon the ship a hostile character. 

Mr. Davis. It is upon that ground, tliat the 
plaintiffs rely. And further, the license has 
all the effect of a British convoy. It is im- 
possible to contend, after the principles rnat 
have been adopted in the cases decided, that 
tliis ship would not have been condemned, if 
carried into France. 

STORY, Circuit Justice. The case was 
thought stronger, at the argmnent of The 
Julia, with regard to a neutral than an 
American. Had a French vessel been going, 
with a British license, to supply the British 
armies, it would have been an unneuti-al act. 

Mr. Davis. Every reason that can apply to 
a neutral, applies with still greater force to a 
co-belligerent 

STORY, Circuit Justice. Three points have 
been argued in behalf of the defendant. 
First That this is a question of prize, over 
which this court, sitting in its common law 
capacity, has no jurisdiction. Secondly, That 
it is not competent for a friendly belligerent 
to demand or take a ransom, for restoring 
the propei-ty of a neutral after capture. 
Thirdly, That there was no legal cause for the 
capture, and consequently no valid considera- 
tion for the contract of ransom. Each of 
these points involves important considerations 
of national law, and deserves a separate ex- 
amination. For convenience, however, they 
will be discussed in an order, the reverse of 
that adopted in the argument. 

And, in the first place, was the capture 
legal? Assuming for a moment, that it is 
competent for a couit of common law to en- 
tertain such an inquiry, tliis question must 
be answered by reference to the law of na- 
tions, and the prize regulations of Franco. 
For the legality of the conduct of the captors 
may under circumstances, exclusively depend 
upon the ordinances of their own government. 
If, for instance, the sovereign should, by a 
special order, authorize the capture of neutral 
property for a cause manifestly unfounded 
in the law of nations, there can be no doubt, 
that it would afford a complete justification 
of the captors in all tribunals of prize. The 
acts of subjects, lawfully done under the 
orders of their sovei-eign, are not cognizable 
by foreign courts. If such acts be a violation 
of neutral rights, the only remedy lies by an 
appeal to the sovereign, or by a resort to arms. 
A capture, therefore, under the Berlin and 
Milan decrees, or the celebrated orders in 
council, although they might be violations o£ 
neutral rights, must still have been deemed, 
as to the captors, a rightful capture, and have 
authorized the exercise of all the usual rights 
of war. It Is quite another question, whether 
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a neutral tribunal of prize would lend its 
aid, to enforce sucli captures, though, per- 
liaps, in the strictness of national law, it 
would he hound to abstain from all obstruc- 
tion of the captors. 

Under circumstances, therefore, it might 
have become material to the plaintiffs, to in- 
stitute an inquiry into the law of prize, as 
regulated and administered in the tribunals 
of France. But, upon the facts of the pres- 
ent case, such an inquiry may well be waived. 
It is clear, beyond any reasonable doubt, that 
by the law of nations, the vessel and cargo 
were confiscable. Here was a cargo of pro- 
visions destined for the principal port of mili- 
tary and naval equipment of an enemy of 
France, and, as the British license obviously 
implied, for the use of the allied British and 
Portuguese armies acting against France. 
Admitting that provisions are not, in general, 
conti-aband of war, it is clear that they be- 
come so, when destined to a port of naval 
equipment of an enemy, and a fortiori, when 
destined for the supply of his array. Nor is 
this all. The carrier vessel, and master were 
American, and open hostilities existed be- 
tween the United States and Great Britain, 
at the very moment when the voyage was 
undertaken. It has been already settled in our 
own courts, that the acceptance of, and sailing 
under, a license of the British government, is 
such an act of illegality in an American citi- 
zen, as riglitfully subjects the property to 
forfeiture. The ground of this determination 
is, that the act is utterly inconsistent with 
the duties, which a belligerent citizen owes to 
his own government, and is such an incor- 
poration into the objects and interests of the 
enemy, as stamps the party with a complete- 
ly hostile character. It is certainly not com- 
petent, in general, for a friendly belligerent 
to enforce by confiscation the mere municipal 
regulations of a foreign government, or to 
punish foreigners for a- mere breach of al- 
legiance or duty towards their own govern- 
ment But, it will be difficult to show that 
an act, which, by the law of nations, is held 
to impress a hostile character on the party 
with reference to Ms own government, shall 
not have precisely the same effect as to all 
other belligerents, against whom the act may 
be directed. The case of The Clarissa, cited 
5 0. Bob. Adm. 4, has been supposed to in- 
dicate a different doctrine; but it certainly 
will not support it, and, after the answer 
given to that case in The Julia [Case No. 
7,575], Id., S Craneh [12 U. S.] 181, it is un- 
necessary to give it a further consideration. 
Upon either ground, therefore, that the cargo 
was contraband of war, or that the whole ad- 
venture was tainted with hostile interests 
and connections, the property would have 
been justly condemnable as prize of war. It 
is not, however, necessaiy to assume this 
ground, incontestible as it seems to be. It is 
sufiicient to justify the conduct of the captors, 
if there is probable cause for the capture. 
See The Invincible [Case No. 7,034]. In the 
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present case, it is quite impossible to doubt 
on this point The very presence of a British 
license, on board of an enemy's vessel laden 
with a cargo of provisions, afforded a violent 
presumption of concealed British interests, or 
of subserviency to British policy. The capture 
was strictly legal, and although this unfavor- 
able presumption would not justify the de- 
struction of the vessel and cargo on the high 
seas, yet it would have authorized a carrying 
of them in for adjudication, if not for con- 
demnation. But even if the captors had pro- 
ceeded to destroy the vessel and cargo, the 
only remedy for this wanton and imjust ex- 
cess of authority would have been in the 
courts of the sovereign of the captors. The 
commission of the sovereign, although abused, 
would still exonerate the parties from the 
imputation of piracy. And this leads us to 
the consideration of the argument, urged by 
the defendant, that the ransom bill was ex- 
torted by duress. There is no pretence, that 
it was procured by personal duress, or mal- 
treatment The only duress pretended is, the 
threat to burn and destroy the vessel and 
cargo; and the ransom bill was given to save 
them. Threats of this sort cannot, either by 
the common or the maritime law, be admitted 
to avoid a solemn contract of ransom, where 
the capture was justified by probable cause; 
and a fortiori, where condemnation must have 
ensued the regular prize proceedings. The 
first groimd of defence cannot be supported. 
The second question is, whether it be com- 
petent for a friendly belligerent to demand, 
or take, a ransom for restoring the property 
of a neutral after capture. It is argued by 
the defendant, that every ransom supposes a 
vested right in the captors; that this does not 
exist in respect to neutrals, for the captors 
have only a right to bring in for adjudication; 
that neutral property is liable to condemna- 
tion, only in case of delinquency; and that 
captors have no right to remit, in behalf of 
their sovereign, a forfeiture for violation of 
neutral duties. It is not true, however, that 
the right to take a ransom is founded in a 
vested title in the captors to the captured 
property. For, whether the property vest 
after twenty-four hours' possession, or after 
bringing infra praesidia, as seems the doc- 
trine of civilians; or after condemnation, as 
is the doctrine of Great Britain; it is clear, 
that the right to take a ransom exists from 
the moment of capture. And, by the general 
practice of the maritime world, a decree of 
condemnation is deemed necessary to ascer- 
tain and confirm the inchoate title of the cap- 
tors, at least in respect to the sovereign and 
subjects of their own country. Nor is a ran- 
som, strictly speaking, a repurchase of the 
captured property. It is rather a repurchase 
of the actual right of the captors at the time, 
be it what it may; or, more properly, it is 
a relinquishpaent of all the interest and ben- 
efit, which the captors might acquire or con- 
summate in the property by the regular ad- 
judications of a prize tribunal, whether it be 
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an interest in rem, a lien, or a mere title to 
expenses. In this respect, there seems to be 
no legal difference between the case of a 
i-ausom of the property of an enemy, and of 
a neutral. For if the property be neutral, 
and yet there be probable cause of capture, 
or if the delinquency be such, that the pen- 
alty of confiscation might be justly applied; 
there can be no intrinsic difficulty in support- 
ing a contract, by which the captors agree to 
waive their rights in consideiution of a sum 
of money voluntarily paid, or agreed to be 
paid, by the captured. Indeed, the case 
stands upon a stronger ground, than that of 
a ransom between enemies; for the latter 
have not, in general, a capacity to enter into 
contracts. The very law of war prohibits 
all commercial intercourse, and suspends all 
existing contracts between enemies; and the 
case of ransoms is almost the only exception, 
which has been admitted, from the general 
rule. If, then, neither the subject matter, nor 
the nature of the title or consideration, nor 
the capacity of the parties, presents any se- 
rious objection to the contract, as between a 
friendly belligerent and a neutral, it remains 
to considei', if there be any thing in the ob- 
jection, that it is a remitter of the righ<- of 
forfeiture, which belongs exdusiyely to the 
sovereign. The commission of the sovereign, 
in general, authorises only captures of ene- 
mies' property. But without any express 
clause, this commission clearly extends to 
the capture of all neutral property seized in 
violating neutral duties, for in such case the 
property is deemed quasi enemies' property. 
And, for the same reason, it authorises the 
bringing in of property, under neutral pass- 
ports ajid papers, for adjudication, where 
there is probable cause to suspect its real 
character; for, until adjudication, it cannot 
be ascertained, whetlier it be entitled to the 
protection of the neutral character. If, there- 
fore, the commission gives hostile property 
to the captors, and enables them to deliver 
it lip on ransom, it also enables them to do 
the same in respect to neutral property, which 
has acquired a hostile taint; and the ransom 
is not, in the one case, any more an exercise 
of the sovereign's prerogative to remit a for- 
feiture, than it is in the other. In both in- 
stances, it is considered, by the law of na- 
tions, as a mere remitter of the rights of the 
captors acquired jure belli; and every prohi- 
bition of its exercise must expressly depend 
upon the municipal regulations of the particu- 
lar country. Upon principle, therefore, the 
distinction of the counsel for the defendant, 
as to the incompetency of a belligerent to de- 
liver neutral property on ransom, is unsup- 
ported; and there is not a scintillation of au- 
thority in its favor. 

The next and most important question is, 
whether this is a case within the jurisdiction 
of a court of common law. It has been truly 
said by the plaintiffs' counsel, that the plain- 
tiffs, being alien friends, are entitled to sue 
in this court; and, that a bill of exchange 



is a contract clearly cognizable at the com- 
mon law- There is nothing, therefore, in the 
character of the parties, or of the contract, 
which should induce the court to decline ju- 
risdiction. It is the consideration of the con- 
tract, which purports on its face to have been 
given for a ransom, and was in fact given 
as collateral security for a ransom bill, that 
creates the diflBculty of entertaining jurisdic- 
tion. It is argued, that the legality of the 
consideration of a bill of exchange may al- 
ways be inquired into, and that, as the legal- 
ity of a ransom bill involves the question of 
prize or no prize, a court of common law is 
not competent incidentally to decide such a 
question. It exclusively belongs to the ad- 
miralty to adjudicate on questions of prize, 
and by parity of reason also on questions of 
ransom. Primarily, all questions of prize be> 
long to the tribunals of the capturing power; 
and foreign tribunals will not interfere, un- 
less where their territorial jurisdiction or 
rights have been violated. And ransoms, 
taken upon captures, belong to the same ju- 
risdiction, and may be there enforced or set 
aside. It is however competent for the cap- 
tors, if they so choose, to change the forum in 
cases of ransom, and to apply for redi-ess in 
any country, where the person or property 
can be found. And, in such case, the proper 
tribunal undoubtedly is, a court sitting to ad- 
minister the law of nations. Whether a for- 
eign court is bound to enforce such a ran- 
som without inquiring into the legitimacy of 
its origin, upon the principle of comity; or 
whether it wiH remit the parties to then* own 
forum, to ascertain and settle that point; or 
will of itself examine and decide it; it is not 
now necessary to consider. On a pi'oper oc- 
casion, it will be fit to give the subject a 
very liberal and dispassionate consideration. 
At all events, there can be no doubt, that a 
ransom is a subject within the jurisdiction 
of the admiralty. It is taken for granted in 
the discussions of the courts of common law, 
and has been asserted without contradiction 
by the admiralty. Is this jurisdiction exclu- 
sively vested in the admiralty? On this point 
the parties are at issue; and the same au- 
thorities have been pressed into service on 
both sides. Three cases have been relied up- 
on, viz. Ricord v. Bettenham, 3 Bm'rows, 
1734, 1 "W. Bl. 563; Comu v. Blackburne, Doug. 
641; and Anthon v. Fisher, Id. 649, note 1. 
In all these cases, the action was brought 
directly on the ransom bill in a court of com- 
mon law. In the first, the point of jurisdic- 
tion was expressly waived by counsel, al- 
though stated in the report to be greatly re- 
lied upon by civilians. In the second, the 
point was not started. In the last, the ex- 
ception was taken by Doctor (now Sir Wil- 
liam) Scott on the argument in the king's 
bench, when Lord Mansfield declared his 
opinion in favor of the plaintiff; Willes, J., 
and Buller, J., thought that the courts of 
common law had no jurisdiction, and that the 
objection might be taken, although not par- 
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ticulai'ly pleaded; Ashhurst, J., expressed 
doubts on that point, and judgment was given 
pro forma for tiie plaintiff. This judgment 
was afterwards reversed in the exchequer 
chamber upon another point, so that the ques- 
tion of jurisdiction never came to a solemn 
■decision. It remains therefore to be deter- 
mined in the case at bar. And I have no hes- 
itation to pronounce, that tlie cognizance of 
ransom bills exclusively belongs to the admi- 
ralty. They necessarily involve the question 
of prize or no prize, of the legality of the 
captui-e, and of the regularity of the commis- 
sion and conduct of the captors. They also 
may involve questions as to the prize ordi- 
nances of foreign governments, the practice 
a,nd regulations of courts of prize, and the 
rights and duties of neutrals. Of most of 
these questions, it cannot be pretended, that 
com*ts of common law have cognizance, and 
all of them seem more fit for the investiga- 
tion and determination of a court of the law 
of nations. Every reason urged in the case 
of Le Caux v. Eden, Doug. 594, against the 
jurisdiction as to prize, applies with equal 
force as to ransoms. Indeed, it might be cor- 
rectly declared, with greater force; for the 
rights of foreign captors, a subject of a very 
delicate and national character, necessarily 
come into discussion; and these rest upon 
the great doctrines of the jus belli. 

It is veiy clear, that, in this case, no action 
for damages could be maintained at common 
law, even if the capture had been tortious; 
for it was a taking as prize. Admitting that 
trespass will lie, at common law, for a ma- 
rine tort on the high seas (a doctrine some- 
what difficult to sustain upon principle, al- 
though not upon authority), it is otherwise, 
if the supposed trespass be a seizure as 
prize. And it is immaterial, whether the ob- 
jection be presented directly on the record, 
or arise at the trial, for if the decision of 
prize or no prize be involved, it exclusively 
belongs to the admiralty. And this leads us 
to the argument of the plaintiffs' counsel, 
that where the principal matter is cognizable 
at common law, every incident of prize may 
be there also tried. I should pause a great 
while, before I should admit the soundness 
of this doctrine, in the latitude, in which it 
is stated. If a question of prize be neces- 
sarily involved in the foundation of an ac- 
tion, whether it be as a principal or as an 
incident, I shall be glad to learn, how the 
common law can draw it ad aliud examen 
than the prize jurisdiction. Suppose a ques- 
tion as to the right to prize proceeds should 
arise; could a court of common law, in an 
action for money had and received, inciden- 
tally entertain the question, as to who are the 
actual or constructive captors? Such a juris- 
diction has never yet been asserted. Cam- 
den v. Home, 4 Term R. 382; Duckworth v. 
Tucker, 2 Taunt. 6. Suppose a marine as- 
sault and battery were the subject of a suit, 
could the common law sustain an inquiry 
into the nature and propriety of the sup- 



posed trespass, when it appeared to have 
been an incident to a capture? Such a pre- 
tension has been expressly over-ruled. Le 
Caux V. Eden, Doug. 594. It is said, how- 
ever, that in an action on a policy of in- 
suiunce, the question of prize has been and 
may be legally entertained and decided. The 
cases cited do not come up to the position. 
Wherever any remarks, touching the legality 
of captures, have fallen from the court, they 
have been made with reference to the con- 
duct of the captured, or to the effect of sen- 
tences of condemnation and acquittal in mat- 
ters of prize. In no instance has the court 
undertaken to decide a question of prize, 
forming a necessary incident in such a cause. 
And it is extremely difficult to conceive how 
it could so do. For if the admiralty has, as 
it is conceded on all sides it has, jurisdiction 
over the incidents, as well as the principal 
matter of prize, it must be just as much ex- 
clusive in the first case, as in the last. And 
it would be strange, if the admiralty might 
decide an incident of prize one way, and a 
court of common law might collaterally over- 
rule the sentence. 

Upon the mere footing of general reason- 
ing, it appears to me difficult to resist the 
impression, that the cognizance of ransoms 
belongs exclusively to the admiralty. And, 
taking into consideration the clear opinion of 
civilians, and the judgment of Mr. J. Buller 
and Mr. .T. Willes, in Anthon v. Fisher, after 
a very elaborate argument, the weight of au- 
thority is on the same side. If, therefore, 
this were an action upon a ransom bill, I 
should be prepared to deny the jurisdiction 
of a court of common law. Can the case of 
a bill of exchange, given as collateral se- 
curity for the payment of a ransom bill, be 
distinguished in principle? This question 
presents the turning point of the cause, and 
is not unattended with difficulties. On the 
one hand, if the legality of the consideration 
be, under all circumstances, inquirable into, 
then the same questions of prize may arise, 
as on the ransom biU itself. On the other 
hand, the contract of exchange is clearly cog- 
nizable at common law, and it is not easy 
to see, how the collateral origin of the con- 
sideration should defeat the jurisdiction. It 
never was imagined, that an action upon a 
policy of insurance could be defeated, at com- 
mon law, by the circumstance that the loss 
claimed was a ransom after capture; and as 
little can it be imagined, that, in such an 
action, it is competent for the court to settie 
the question, whether the property be good 
prize or not. Suppose a mortgage of land 
had been given as collateral security for the 
ransom, would the admiralty have enter- 
tained jurisdiction, to give possession to the 
captors, or to foreclose the equity of re- 
demption? No person would pretend to as- 
sert such a doctrine. Suppose, on the other 
hand, a stipulation, and a mortgage as collat- 
eral security, on the bailment of captured 
property, would a court of common law en- 
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tertain an inquiry as to the legality of tlie 
capture, before it could enforce it? 

On the whole, on this point I have come to 
the conclusion, although not without diffi- 
dence, that the present action may be sus- 
tained in this court. I consider the bill of 
exchange, as the paities have considered it, 
as merely collateral to the ransom. The 
consideration of it, involving matter of prize, 
is not inquirable into at common law. It 
must here be taken, that the capture was 
justifiable, and the ransom regular. If it 
were otherwise, a remedy lies in the admi- 
ralty courts of France, and perhaps of the 
United States, to set aside the ransom bill, 
and restore the parties to their rights. If an 
action were brought, at common law, upon a 
collateral security iilie the present, under cir- 
cumstances calling for inquiry, the court 
might suspend its judgment, or a court of 
equity might grant an injunction, until the 
parties should have ascertained, in the prop- 
er prize tribunal, the validity of the ransom 
bill, or of the original capture.- I have the 
less hesitation in adopting this conclusion, 
because the facts of the case abundantly 
show, that the capture was rightful, and 
that of course the xunsom w^as valid. It 
would, therefore, be turning round the par- 
ties to another jurisdiction without a hope 
of benefit. I will only add, that if I had 
thought the case not cognizable at common 
law, the circumstance, that the objection 
was not pleaded in abatement, would have 
had no weight with me. Where the subject 
matter is not within the jurisdiction of the 
court, the exception may be taken under the 
general issue. Let judgment be entered on 
the verdict for the plaintiffs. 
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The MAITLAND. 

[2 Biss. 201; i 2 Chi. Leg. News, 113; 17 
Plttsb. Leg. J. 18.] 

District Court, D. Wisconsin. Dee. Term, 1869. 

Maritime Liess — Repairs — Contract op Owner 
— Claim of Lien. 

1. Repairs upon a vessel in winter* quarters 
in a foreign port, done by contract with the own- 
er, there being no express claim at the time of a 
lien upon the vessel, and no immediate necessity 
for such repairs, do not constitute a maritime 
lien. 

2. The power of the owner and master in bind- 
ing the vessel considered. 

3. Various cases distinguished and commented 
upon. 

t 

In admiralty. 

Libel for repairs [by William H. Wolf and 
others against the schooner Maitland]. It 
is alleged in the libel that on the 15th of Feb- 
niary, 1869, while this vessel was at the port 
of Milwaukee, her owner or agent represented 
to libeUants that she stood in need of repairs in 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



order to make her sea-worthy, and competent 
to proceed on her intended voyage, and request- 
ed them to furnish such materials and sup- 
plies; they were supplied by libellants on 
the credit of the vessel, the said owner or 
agent not having either money or credit to 
purchase said matei'ials and supplies, which 
were suitable, proper and necessary to en- 
able the vessel to depart in safety upon her 
intended voyage; [and the value thereof is, 
by maritime law^, a lien upon said vessel, her 
boats, tackle, apparel and furniture, and that 
a balance of $1,474.71 remains unpaid, al- 
though these libellants have often requested 
the said owner or agent to pay the saine.]^ 
The vessel's home port was Buffalo. John 
H. Moore, of Buffalo, claimed the vessel, as 
owner, subject to a mortgage of $10,000, the 
mortgagee having power to take possession 
of her at any time. He alleges that before 
the time the repairs were done by libellants, 
the vessel had been stilpped, and was laid 
up in winter quai-ters in the port of Mil- 
waukee, without any intention or possibility 
of her being employed until navigation should 
open in the ensuing spring; that after the 
close of navigation in the fall of 1868, and 
after the vessel was laid up in winter quar- 
ters, claimant, believing that certain repairs 
would improve her condition for the next 
season of navigation, and raise her rate, en- 
tered into correspondence with libellants as 
to the price of such repairs, and in Januaiy, 
1869, received from libellants a proposition in 
writing to make such repairs. The proposal 
was required to be accepted by claimant 
within ten days. Claimant answered in writ- 
ing: "I accept your offer, and will give five 
hundred and fifty dollars to do the following 
work on barque Maitland," (describing the 
work to be done, &c.) Claimant denied that 
the repairs were made on the credit of the 
vessel alone, as propounded in the libel, or 
that they were necessaiy to enable her to 
proceed on her voyage; and he alleged that 
they were furnished by libellants on his own 
credit, and that he had money and credit to 
procure the same. [He denies that the re- 
pairs were necessaiy to enable the vessel to 
depart in safety upon her intended voyage, 
and alleges that she could have been em- 
ployed in navigation with safety during the 
ensuing season without repairs, and that 
such repairs were made not for the purpose 
of rendering the vessel seaworthy or safe 
for navigation, but to put her in better con- 
dition and in a higher class.] 2 

Emmons «& Van Dyke, for libellants. 
Finches, Lynde & Miller, for respondents. 

3IILLBR, District Judge. As the issue 
here raised is one of admiralty jurisdiction, I 
omit all reference to the portions of the an- 
swer and evidence, which relate to the 
amount of the bill of repairs and the man- 
ner of the work. 

2 [From 17 Pittsb. Leg. J. 18.] 
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Further correspondence took place between 
these parties in the month of January, 1S69, 
respecting additional repairs to the vessel. 
In a letter of January 23d claimant wrote 
to libellants: "Enclosed please find my ac- 
ceptance of your proposition. I understand 
you make no objection to my former terms, 
and suppose you accept them, as you say noth- 
ing to the eontraiT- But I don't expect to 
keep you out of the pay any longer than you 
wish to. I will not be able to go up now, 
and will depend on your doing me a good 
job. I shall ask jMr. Vance to step around 
and consult when you get the deck ofE. 
Please take care of the ropes in the bold. 
The other work to be done may remain 
until the captain goes up, except such of the 
beams as need repairing." 

In a letter dated Buffalo, July 16, 1869, 
claimant wrote to libellants: "Your valued 
favor of the 13th inst. is received, which is 
accepted." He then directs as to the work, 
and then proceeds: "You will have to take 
acceptances, or some way wait for pay until 
the vessel makes one trip, unless I can con- 
veniently pay you. I have money that is 
promised, anaple, but I may be disappointed, 
yet I hope not; but I will strain every point 
to pay you when you want it. But should 
I not be able to collect, then I will want the 
time." Libellants then did the work on the 
vessel in the port of Milwaukee. 

By rule No. 12 of practice in admiralty 
and maritime jurisdiction it is provided that, 
"in all suits by material men for supplies, 
or repau's, or other necessaries, for a for- 
eign, ship, or a ship in a foreign port, the 
libellants may proceed against the ship and 
freight in rem, or against the master or 
owner alone in personam. The home port 
of this vessel being Buffalo, she was foreign, 
in the sense of this rule, to the port of Llil- 
waukee. 

The season of navigation being ended, the 
vessel was laid up at Milwaukee for the 
winter. The repairs may have been neces- 
sary for putting the vessel in a sea-worthy 
condition, as a grain-bearing vessel, for the 
ensuing season. The vessel was not then on 
a voyage, bearing a cargo, or intending at 
the time to proceed on a voyage, or trip from 
Slilwaukee to Buffalo or any other port. 
There was no intention of putting her in 
employment before the opening of navigation 
the ensuing spring. Present necessity for 
tbe 1 epai s did not exist when ordered or when 
made. The master did not order the repairs 
from pressing necessity, nor did. he order 
them at all, but the owner, and that, too, at 
a time when the vessel was not actually in 
employment She might probably as well 
have been returned to her home port and re- 
paired there as in the port of Milwaukee. 

The rule of the admiralty is of ancient date, 
that a master of a vessel has power to create 
a lien for repairs and supplies obtained in 
a foreign port in a case of necessity. The 
case of Thomas v. Osborn, 19 How. [60 U. 
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S.] 22, and the cases cited in the opinion con- 
clusively establish this rule, without further 
references. And this power of the master 
extends to a case where he is charterer and 
special owner pro hac vice. Here the master 
is entirely unknown to the libellants as such. 
The whole negotiation and conti-acts were- 
between the owner and the libellants. The 
master had returned to his home in Buffalo 
before the repairs were contracted for or 
performed. In the case of Pratt v. Reed, 19- 
How. [60 U. S.] 359, the steamboat Sultana 
was owned- in Buffalo and employed in trade- 
between that port and other ports of the- 
upper lakes. She was supplied with coal 
from time to time at the port of Erie, her 
ow^ner being the master, and present; and 
of such ownership. Reed, the libellant, had 
knowledge when he supplied the coal. There- 
was no representation of the necessity of 
the supplies, other than that they were di- 
rected by the master at the times when fur- 
nished. When the owner was not present the- 
coal was furnished at tbe request of the per- 
son in command. The bill rendered by the 
libellant contained a running account of debit 
and credit through a period of nearly two- 
years, and there did not appear to be any 
doubt of the necessity of the supplies when 
furnished. 

The court considered it essential for libel- 
lant to prove not merely a necessity for the- 
supplies, but also a necessity at the time of 
procuring them, for a credit upon the vessel. 
This proof is as essential as that of the ne- 
cessity of the article itself. The court says: 
"The supplies having been furnished at a 
fixed place, according to the account cm-rent,, 
and apparently under some general under- 
standing and arrangement, the presumption- 
is that there could be no necessity for the im- 
plied hypothecation of the vessel; there could 
be- no unexpected or unforeseen exigency to- 
require it. For aught that appears, the sup- 
plies could have been procm-ed on the per- 
sonal credit of the master, and in this more- 
especially as he was the owner. We do not 
say that the mere fact of the master being 
owner, of itself excludes the possibility of a. 
case of necessity that would justify an im- 
plied hypothecation; but it is undoubtedly a 
circumstance that should be attended to in, 
ascertaining whether any such necessity ex- 
isted in the particular case. The Sophie, 1 
W. Rob. A^m. 309, It must appear that the 
supplies could only be procured oa the credit 
of the vessel." The same position is reit- 
erated by Justice Nelson, who wrote the 
opinion in one of the above cases and ap- 
proved the -other, in The James Guy [Case 
No. 7,196], where it is decided, "to sustain a 
libel in rem against a vessel owned in New 
York for repairs done upon her at Baltimore, 
at the instance of the master, the necessity 
of the repairs, and for a lien upon the ves- 
sel to enable the master to procure them,, 
must be shown." And the court says that,, 
"the necessity for the repairs and for the lien 
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must depend upon the facts and circum- 
-stances of the case." 

In the case of The Neversink [Case No. 10,- 
133], the court again declares that in the cases 
of Thomas v. Osborn, 19 How. [60 U. S.] 22, 
-and Pratt v. Reed [supra], the rule which re- 
quires evidence of an apparent necessity ex- 
isting at the time for supplying on the credit 
■of a Tessel, supplies furnished to her in a 
-foreign port in order to ex*eate a lien upon 
her in favor of a material-man, was not ex- 
tended beyond its ancient strictness as to the 
•degree of proof required. And in that case 
it is decided that where the master of a 
-steamer has no funds to pay for coal, and 
Lev charterers who owned her pro hae vice 
resided in a foreign jurisdiction, and the coal 
was a necessary supply, and it was obtained 
by the master, and credit was in fact given 
to the vessel and her charterers; it was held 
tliat a lien was given on the vessel. 

It was also held that when the material- 
man resided at the home port of the vessel, 
and furnished coal at a foreign port, through 
an agent there, the supplies were considered 
tis furnished by the agent at the foreign port, 
the same as if the principal resided there. 

It evidently is the duty of material-men 
furnishing supplies at foreign ports to ves- 
sels, at the instance of the master, who is 
tigent of the owner, to ascertain the neces- 
sitj' of the supplies and also of the inability 
of the master or owners of the vessel to pay 
for them, before the vessel can be subjected 
to a maritime lien. Such, also, is the duty of 
material-men in dealing directly with the 
owners of a vessel, as in tliis case. It does 
not appear that libellants required direct hy- 
pothecation of the vessel, or that such was 
agreed upon or promised by the owner. Nor 
does it appear that the libellants made in- 
quiry into incumbrances on the vessel, or 
questioned the pecuniax'y ability of the own- 
er. The supplies were furnished at the in- 
stance and on the credit of the owner, with- 
•out the aid of any facts upon which a pre- 
sumption can arise of a legal hypothecation 
of the vessel. 

In the case of The St. Lawrence, 1 Black 
[66 U. S.] 522, the evidence showed that the 
■supplies being furnished, the amount and 
value being ascertained to the satisfaction of 
claimant's proctor, the owner of the vessel 
M the time gave his notes for the amount of 
the libellants' demand, under the express 
stipulation between him and libellants that 
their lien against the vessel should not be 
discharged or released unless the notes were 
paid. The notes were afterwards surrender- 
ed. It was held that the lien was not waived 
by the acceptance of the notes. That was 
an expi-ess hypothecation of the vessel. In 
the case in hand, the owner accepts the pro- 
posal of libellants to furnish supplies, and 
promised individually to pay a certain price, 
and again he agrees personally for addi- 
tional repairs, libellants not at any time 
■claiming a lien upon the vessel, even after 



notice from claimant that they might not be 
paid when the repairs were completed, but 
at a subsequent time. . 

It is contended that this libel should be 
sustained by reason of the remark of the jus- 
tice in delivering the opinion in the case of 
The Belfast, 7 Wall. [74 U. S.] G24, tliat -ma- 
terial-men who furnish materials or supplies 
for a vessel in a foreign port, or in a port 
other than in the state where the vessel be- 
longs, have a maritime lien on the vessel as 
a security for the payment of the price of all 
such materials and supplies. They have such 
a lien, because, upon the principles of the 
maritime law, such materials and supplies 
are presumed to be furnished on the credit of 
the vessel," referring to cases anterior to 
those cited above. This remark of the judge 
in an opinion in a case involving the question 
of exclusive jurisdiction of the district courts 
on libels on contracts of affreightment, and 
not in any manner touching the lieu of mate- 
rial-men for supplies, cannot be taken to 
overrule the cases of Thomas v. Osborn and 
Pratt V. lieed [supi-a]. 

The court cannot step aside from the con- 
tract between the parties, because it appears 
in the answer of the claimant that the ves- 
sel is incumbered by a mortgage to the 
amount of $10,000. The claimant, for aught 
we know, may be abundantly able to pay all 
that libellants can or may recover, irrespec- 
tive of his interest in the vessel. The fact of 
tiie mortgage is no evidence of his inability 
to pay this debt. Libellants should have sat- 
isfied themselves of claimant's pecuniary cir- 
cumstances before furnishing the supplies 
and making the 1-epairs, and if they had 
doubt of his ability to meet his contract, they 
should have required a lien upon the vessel, 
or notified him that the supplies would only 
be furnished on the credit of the vessel. I 
am satisfied that libellants have no maritime 
lien on the vessel, and that the libel must be 
dismissed. 

NOTE, For a full discussion of Hens for re- 
pairs, see 2 Pars. Shipp. & Adm. and authorities 
fe^-, ^^}^^: Consult The Eclipse [Case No. 
4,268], 1871. and The Selt [Id. 12.649] 1872 
and cases there cited. Also The Lady Frank- 
Im [Id. 7,982]; The Celestine [Id. 2,541]. For 
a discussion of the lien of material-men under 
the maritime and state law, and the jurisdiction 
of the admiralty courts, especiallv since the 
amendment of May 6, 1872, to the 12th rule in 
admiralty, examine two recent decisions for 
May, 1873. The Cicassian [Id. 2,720a]: In re 
Kirkland [Id. 7,842]. ' J, -"i re 
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MAITLAND et al. v. The ATLANTIC. 

[Newb. 514; i 3 Am. Law Reg. 477.] 

District Court, E. D. Louisiana, aiay, 1855. 

BOTTOMRT—MOIITG.IGE— LlEX—SlMPLE LoAX— 

Bill Takes ivith Bond. 
1. Where A., the master of a brig, puts into a 
foreign port by reason of a leak, and there bor- 

1 [.Reported by John S. Newberry, Esq.] 
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rows money from B., and draws a bill of ex- 
change upon C, whicli bill is unpaid at maturity, 
and at the same time that the bill is drawn, he 
also executes a mortgage or hypothecation, in 
which there is a special stipulation that B. is 
not to tate the usual marine risks in cases of 
bottomry and hypothecation, neither instrument 
establishes a lien upon the brig, which can be en- 
forced in the admiralty, for want of jurisdiction. 
[Cited in The J. R. Hoyle. Case No. 7,557; 
The Edward Albro, Id. 4,290.] 

2. The essential difference between a bottomry 
bond and a simple loan is, that on the latter, 
the money is at the risk of the borrower, and 
must be paid at all events; in the former, it is 
at the risk of the lender during the voyage, and 
the right to demand payment depends on the safe 
arrival of the vessel. 

[Cited in The Edward Albro, Case No, 4,290.] 

3. Admiralty cannot enforce a claim for money 
which has been advanced on the personal credit 
of the vessel, owner or master, in a suit in rem. 

[Cited in The J. E. Hoyle, Case No. 7,557.] 

4. Where a bill is drawn, and a bottomry 
bond taken for the same sum, the bill must share 
the fate of the bond. 

[This was a libel in rem by R. L. Maitland 
& Co. against the brig Atlantic, to enforce 
the payment of money advanced upon the 
hypothecation of the vessel. The case is 
heard upon an exception to the jurisdiction 
of the court] 

Mr. Semmes, for libelants. 
Jlr. Gaither, for respondent. 

JIcOALBB, District Judge. The libel in 
this case alleges that prior to the 12th of De- 
cember, 1853, the brig Atlantic, while on a 
voyage from Philadelphia to New Orleans, 
with a cargo of coal, sprung a leak, and went 
into the port of Key West for repairs, to en- 
able her to complete her voyage. That the 
master, Henry C. King, being a stranger in 
Key West, and being in want of money to 
pay for the necessary repairs, and having no 
other means" of procuring the same, bor- 
rowed of the commercial firm of H. H. Wall 
& Co., at Key West, the sum of eight hun- 
dred and thirteen dollars and twenty-one 
cents, upon the hypothecation and mortgage 
of the bi-ig, her cargo and freight. It is fur- 
ther alleged that, in consideration of the 
said advance, the master drew Ms draft or 
bill of exchange for the sum of eight hun- 
dred and sixty-two dollars, which sum in- 
cluded the loan for repairs, and six per cent, 
thereon for interest and commission. The 
draft was drawn upon Henry Simpson & 
Co., of Philadelphia, payable one day after 
sight; and in order to secure the payment 
thereof, the master by a certain instrument 
of writing, dated 12th December, 1853, and 
executed before a notai*y public at Key 
West, hypothecated and mortgaged the brig, 
her cargo, freight, apparel and furniture, 
unto the said Wall & Co. The draft was 
duly assigned by Wall & Co. to the libelants, 
who, after due diligence, not being able to 
find the drawees, caused it to be protested 
for non-acceptance and non-payment, and 
gave notice thereof to the draw^er. This ac- 
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tion is now instituted to bold the brig liable 
for the payment of the amount of the draft. 
Both the draft and instrument of hypotheca- 
tion and mortgage are annexed to the 
libel as part thereof. The latter, after the 
usual terms of hypothecation and pledge, 
concludes with the following stipulation: 
"It is expressly understood and agreed, that 
the said Wall & Co. do not take upon them- 
selves the marine risks usual in eases of bot- 
tomry and hypothecation."' To the libel an 
exception had been filed by the claimants, to 
the effect that this court, as a court of ad- 
mii-alty, has no jurisdiction to enforce the 
payment of the sum demanded. It is evi- 
dent that an exti-avagant rate of interest has 
been exacted by the house of Wall & Co., 
and it is this fact, coupled with the stipula- 
tion in the instrument of hypothecation, to 
which reference has just been made, which 
forms the basis of this exception. Although 
the lender of the money seems to have in- 
tended to secure the payment of the draft, 
by exacting both a mortgage on the ship, 
and a pledge of the merchandise laden on 
board also, the instrument cannot be proper- 
ly regarded either as a bottomry bond or as 
a security in the nature of respondentia. 
That the master had a right, in this instance, 
in a port of a state other than that of the 
residence of the owner, to raise money for 
the payment of the necessary repairs done 
upon the brig, by pledging the ship, cannot 
be denied. And if the court could regard 
the insti-ument before it in the light of a bot- 
tomry bond, with the usual stipulations, it 
would feel itself compelled to exercise ju- 
risdiction to grant the party relief. There 
■would be a clear and well established lien 
upon the vessel, which, according to the 
principles of the maritime law, could be en- 
forced in the admiralty. 

Contracts of bottomry are so called, be- 
cause the bottom or keel of the vessel is 
figuratively used to express the whole body 
thereof; sometimes, also, but inaccurately, 
money lent in this manner is said to run at 
respondentia— for that word properly applies 
to the loan of money upon merchandise 
laden on board a ship, the repayment where- 
of is made to depend upon the safe arrival 
of the merchandise at the destined port. In 
like manner, the repayment of money lent 
on bottomry does in general depend upon the 
prosperous conclusion of the voyage; and as 
the lender sustains the hazard of the voy- 
age, he receives, upon its happy termination, 
a greater price or premium for his money 
than the rate of interest allowed by law in 
ordinary cases. The premium paid on these 
occasions depends wholly on the contract of 
the parties, and consequently varies accord- 
ing to the nature of the adventure. Abb. 
Shipp. 150, 151. The high rate of interest 
exacted by the lenders in this case, would, 
therefore, be no valid objection to the libel- 
ants' recovery, if it appeared from the act of 
hypothecation that the usual maritime risks 



MAITLAND (Case No. 8,980) 



[16 Fed. Gas. pa^e 524]; 



bad been incurred; but, so far from this be- 
ing the case, the clause in the act of hypothe- 
cation, to %yhieh reference has been made, 
expressly declares that no such risk was to 
be assumed. The essential difference be- 
tween a bottomi-y bond and a simple loan is, 
that in the latter the mon^y is at the risk of 
the borrower, and must be paid at all events; 
in the former, it is at the risk of the lender 
during the voyage, and the right to demand 
payment depends on the safe arrival of the 
vessel. And if the lender of money on a 
bottomiy or respondentia bond be willing to 
stake the money upon the safe arrival of the 
ship or cargo, and to take upon himself, like 
an insurer, the risk of sea perils, it is lawful, 
reasonable and just, that he should be au- 
thorized to demand and receive an extraor- 
dinary interest, to be agreed on, and which 
the lender shall deem commensurate to the 
hazard he runs. But a bond executed as an 
hypothecation, but not upon the principles 
which govern such securities, is not a bot- 
tomry bond, capable of being enforced in a 
court of admiralty, but must be proceeded on 
as at common law. It is absolutely neeessaiy 
that the liability of the lender to the sea 
risks should appear or be fairly collected 
from the instmment; otherwise, the reserva- 
tion of maritime interest will render the se- 
curity void on the ground of usui-y, not only 
as a charge upon the ship, but also against 
the person of the boiTower. And where an 
instrument, called a bottomry bond, contain- 
ed an express clause that the sum secured 
should be paid within thirty days after in- 
telligence of the loss. Lord Stowell doubted 
his jurisdiction to entertain the suit at all, 
and dismissed it on the ground that the very 
essence of bottomry, which alone could give 
jurisdiction to the admiralty, was wanting. 
From this sentence an appeal was prose- 
cuted to the delegates, and that eoujrt, after 
directing a search for precedents, decided 
that as the maritime interest was reserved, 
and maritime risk was excluded from the 
bond, it was void. 1 Hagg, Adm. 55; 2 
Hagg. Adm. 57. 

It is contended by the proctor for the libel- 
ants, that the hypothecation in this case, 
though bad in part, may, by a court of ad- 
mh-alty, be regarded as good in part, and 
as such, still be considered as a legitimate 
contract for the exercise of its jmlsdiction. 
If, by assuming this position, the proctor 
would maintain that the clause in the hypoth- 
ecation by which the libelants refused to as- 
sume maritime risks, may be rejected by the 
court, and the instrument be enforced as a 
valid hypothecation independently of this 
clause, he is widelj' mistaken. As the parties 
Jiave chosen to bind themselves, so shall they 
be bound, and the court has no authority 
whatever to vary the stipulations of their 
contract, simply for the purpose of adminis- 
tering equitable relief, as a court of admir- 
alty. It is perfectly true that a bottomry 
bond may be bad in part and good in part, 



and that as to the good, it is competent for 
a com-t of admiralty to exercise jurisdiction 
to grant relief. But I apprehend that this- 
well recognized principle was never applied 
to a case like the present. It has sometimes- 
happened that advances have been made for 
repairs in foreign ports, partly upon the per- 
sonal credit of the owners, and partly upon the 
credit or security of the ship; and the whole- 
amount of advances so made, has been in- 
cluded in one bottomry bond. In such cases, 
it has been uniformly held that as to the- 
particular sum advanced on the personal 
credit of the owners, the bond was bad; but 
as to the sum advanced on the security of 
the vessel, it was good, and that as to the 
latter amount, a court of admiralty would 
exercise jurisdiction to enforce its payment. 
Such was the principle recognized by Lord 
Stowell in the ease of The Augusta, 1 Dod. 
287. "It is quite clear," said the court, "that 
the bill of exchange was founded on con- 
sidei-ations of personal responsibility only, 
and that a bond of hypothecation was not at 
that time in the contemplation either of the 
borrower or lender. I have therefore no hesi- 
tation in sasdng that with respect to the £600, 
the bond is not effective; but with respect 
to the other part of the money, I am of a 
different opicion. For it is evident that no 
other security was held out than the ship 
and the freight, and it is therefore so far 
indisputably, a bottomry transaction. The 
foreign merchant, it is true, wished to ex- 
tend the same species of security to the whole 
of his debt, and I see nothing dishonest or 
dishonorable in his attempt to do so; but, 
at the same time, this court cannot lend Its 
assistance by enforcing the bond beyond the 
extent of its legal validity. It cannot permit 
the party to say the master had no other 
resource for procuring supplies except bot- 
tomry, when he himself had been content to 
advance the money on the personal respon- 
sibility of the owner. As far, then as it re- 
lates to the £600, I think the bond is invalid; 
but for the rest, I think it ought to be en- 
forced. It is not necessai-y here, that a bond 
should be either good or bad, In toto: in the- 
equitable proceedings of this court, it may 
be good in part and bad in part" The case 
of The Hero, 2 Dod. 139, and that of The- 
Hunter [Case No. 6,904], will be found to cor- 
respond with the one just cited, and the de- 
cisions of the courts are in strict conformity 
with the rules here laid down. It is true that 
in the case of The Hunter, Judge Wai-e held 
that although there was a fatal objection to- 
the instrument as a bond securing marine- 
interest, it was not perhaps quite certain 
that the creditor could have no remedy upon 
it in a court of admiralty for the principal 
sum advanced, with land interest In that 
case an amendment to the libel was allowed, 
and upon a new allegation that the libelant 
had a right to be paid upon general principles- 
of the maritime law, the amount which it 
was shown had been originally advanced up- 
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on the personal credit of the owner, Tvas de- 
creed to be paid with land interest only. 

Without undertaliing to question the cor- 
rectness of the com-se adopted by the learned 
judge of the district court of Maine, in giv- 
ing a remedy in rem for a sum which he pre- 
viously declared had been advanced upon 
the personal credit of the owners, it wiU be 
sufficient to show that the case now under 
consideration differs materially from that hi 
which the amendment was allowed. In the 
latter ease, there was the usual assumption 
of mai-itime risks, whereas the libelants here, 
as we have already seen, expressly refused 
to take any such risks. The claim of the 
lenders should have been made to depend 
upon the safe arrival of the vessel. This 
was necessary to justify the court in grant- 
ing them now a remedy in rem. It is per- 
fectly true, as the proctor contends, that the 
Yei-y fact that advances had been made to 
defray the expenses of repairs, would create 
a lien upon the vessel, if such advances had 
been made upon the credit of the vessel, and 
that such a lien would exist if there were 
no special act of hypothecation or mortgage. 
It would hideed exist by operation of law. 
But if instead of relying upon the general 
principles of the maritime law, the lender of 
the money chooses to exact of the master a 
special hypothecation of the vessel and cargo, 
and causes to be iuserted in the instrument, 
clauses which operate as a waiver of his 
lien, or as a forfeiture of his right to proceed 
in rem, how can a court of admiralty grant 
him relief? If, as in the case now under con- 
sideration, he exacts maritime interest upon 
his loan, and at the same time expressly 
refused to assume maritime risks, is it not 
clear that the very histrument upon which 
he relies for his security is, by the well recog- 
nized principles of the maritime law, an 
abandonment of all claim against the vessel? 
It is well settled that if a material man gives 
personal credit, even in the ease or materials 
furnished to a foreign ship, he loses his lien 
so far as to exclude him from a suit in rem. 
Zane v. The President [Case No. 18,201]. This 
rule is doubtless subject to the qualification 
that an express contract for a stipulated sum 
is not of itself a waiver of the lien, unless 
the .contract contains some stipulations in- 
consistent with the continuance of the lieu. 
[Peyroux v. Howard] 7 Pet. [32 U. S.] 324. 
The dx-awing of the bill of exchange does 
not, in my judgment, help the case of the 
libelants. In the case of The Augusta, al- 
ready referred to, Lord Stowell considered 
that'the taking of a bill of exchange by the 
holder of a bottomry bond, was a strong 
ch'cumstance to show that the advances 
were made on the personal credit of the own- 
ers, and not on the credit of the vessel, and 
he held the bond void for the amount of the 
bill, and good for the advances made after 
the biU was drawn. It is, however, the usual 
practice to draw bills of exchange; and thei-e 
to no inconsistency hi taking this collateral 
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security, nor has it ever been held to exclude 
the bond, nor diminish its solidity. So it 
was distinctly held m the case of The Jane, 
1 Dod. 466. But it is well settled, that when 
a bill is drawn, and a bottomry bond taken, 
with maritime interest, for the same sum, 
the bill must share the fate of the bond. 
Unta the vessel arrives in safety at the end 
of the voyage, the loaa is at the risk of the 
lender, and if she is lost, nothing is due up- 
on the bill more than upon the bond. When 
a -bill is therefore drawn, and a bottomrj- 
bond given for the same consideration, the 
owner is not bound to honor the biU; at least 
not before the safe arrival of the vessel and 
the end of the risk. For it does not appear 
that anything will ever be due until the 
happening of the event on which the bond be- 
comes payable, and then the payment of one 
security extinguishes both. The Hunter [su- 
pra]. 

It is further contended by the proctor of 
the libelants, that it is altogether premature, 
upon a trial of this exception to the jurisdic- 
tion, to regard the interest charged by the 
lender as usurious; that it is competent for 
the party upon the ti-ial of the case upon its 
merits, to show that under the charge of in- 
terest and commission, there is no usmy; 
that the interest is one thing and the com- 
mission another, and that there is nothing 
to prevent the court from considering the 
one as separate and distinct- fi-om the other. 
When the question of "jurisdiction was first 
presented to the consideration of the comt, I 
certainly did not understand the proctor to 
deny that maritime interest had been charged 
in the bill of exchange and the instrument 
of hypothecation, and I cannot upon an ex- 
amination of that instrument, resist the con- 
clusion that usury lurks under this appar- 
ently harmless name of commission. The 
aggregate amount borrowed by the master 
was $813. This was loaned at the rate of 
what is specifically* denominated six per cent, 
commission, and the advance and commission 
amount to §862. For this, a draft is drawn, 
payable one day after sight, on the owner, 
residing in the city of Philadelphia. Here, 
then, is the sum of 549 commission, charged 
upon a loan of ?813 for the space of perhaps 
ten days— allowing this time for the bill to 
be sent to the residence of the owner, from 
Key West To i.se the expressive language 
of Lord Stowell, in the case of The Grat- 
itudine, 3 0. Bob. Adm. 277, "I know that 
the word commission sounds sweet in a mer- 
chant's ear; but whether it is a proper charge 
or not on this occasion, I will not take upon 
myself to determine without a reference to 
the registrar properly assisted." I entertain 
but little doubt that maritime interest has 
been stipulated to be paid, and I have as 
little doubt that it is fully within my power, 
sitting- in a court of admiralty, to reduce 
the rate of interest, where it is manifestly 
exorbitant, that is to say, in a case coming 
withhL my jurisdiction. The power possessed 
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■will, however, be exercised with great care 
and caution. The Zodiac, 1 Hagg, Adm. 326. 
But I do not pretend to assert the doctrine, 
that to justify this court, as a coui-t of ad- 
miralty, to exercise jurisdiction over a bot- 
tomry transaction, it is indispensably neces- 
sary that maritime interest should be char- 
ged. This would, in my judgment, be alto- 
gether imreasonable. The lender of money on 
a bottomiy bond cei'tainly has a right to 
relinquish a portion of the profits he would 
be entitled to realize; and the owner of a 
vessel would come with a bad grace to con- 
test the validity of a bottomry security, upon 
the ground that the lender of the money had 
charged the master less than he Avas author- 
ized to exact under the maritime law. 

Conceding then, that in the case before us, 
maritime interest was not demanded, and 
that the charges under the name of commis- 
sions will not amount to usuiy, can this 
court, as a court of admiralty, exercise juris- 
diction of the case, when it Is pei*fectly ap 
parent that no maritime risks were incurred? 
I am clearly of opinion that it cannot. In 
the language of Sir Stephen Lushington, in 
the case of The Emancipation, 1 "W. Eob. 
Adm. 128, "I must look to the bond itself, 
without referring to extrinsic evidence at all; 
and unless I can come to the conclusion, from 
the words of the bond, that any maritime 
risk is to be directly or indirectly inferred, I 
must hold that I have no authoritj^ to pro- 
nounce in favor of its \ralidity." Again, that 
eminent civilian says, in the same opinion: 
"I am perfectly satisfied that whatever might 
have been the intention of the contracting 
parties to the bond, both upon the face of 
the bond itself, and according to legal infer- 
ence, the payment of the money advanced 
does not depend upon the safe arrival of the 
ship. I must, therefore, pronounce against 
the bond." 

Upon mature consida-ation, therefore, I am 
of opinion that, as the pleadings now stand, 
I have no jurisdiction of the case, and that 
tJie libel must be dismissed, with costs. 



MAITLAND, The (WOLF v.). See Case No. 
8,979. 

MAJESTIC, The- See Cases Nos. 17,005 and 
17,006. 

Case No. 8,981. 

In re MAJOR. 
Ex parte CARTER'S EX'R. 
Ex parte MOORE. 
[2 Hughes (1877) 215.] i 
District Court, E. D. Virginia. 2 
Baskrdptcy — Encdmbeked Phopeuty — Sale 
WITHOUT Notice — Petition to Set Aside — Ex- 
ecutors— Fpsd Collected — Propeh Court to 
Pass upon Distribution. 

1. Where lands bound by liens are sold by a 
bankruptcy court free of incumbrances, without 

} [Reported by Hon. Robert W- Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
2 [Affirmed by circuit court (ease unreported).] 



notice to lien creditors, the same court may at 
any time thereafter, on proper petition and no- 
tice to the purchasei-s, set aside such sale as null 
and void as to lien creditors without notice. 
[See Ex parte Bryan, Case No. 2,061.] 

2, Where the executor of an estate, who is 
the officer of a state court, in respect to the es- 
tate is a lien creditor of an estate in bankruptcy, 
and recovers from that court the debt due him, 
the state court of which the executor is an officer 
is the proper tribunal to control and pass upon 
his distribution of the fund received by him 
from the bankruptcj court. 

In bankruptcy. 

HUGHES, District Judge. Samuel B. Ma- 
jor filed his petition in bankiniptcy on the 1st 
of September, 1868, and was duly adjudicated 
as a banki-upt. He surrendered personal es- 
tate, and between six and seven hundred 
acres of real estate capable of being sold in 
separate ti-acts. There were judgments 
against him as principal and surety binding 
as liens upon his real estate to the amount 
of more than ten thousand dollars, due to some 
ten or twelve lien creditors. He had made, 
in May, 186S, a deed of trust for the general 
benefit of his creditors conveying to a ti'ustee 
all his estate, worth not more than six thou- 
sand dollars. In due course of proceedings 
Walter W. Wood was chosen his assignee, 
but gave no bond as such. Elisha Barksdale 
was at the time and continued to be the law 
partner of W. W. Wood, and acted as counsel 
for the assignee in the progress of the cause. 
On the 12th of January, 1869, this assignee 
filed a petition in this court setting forth that 
certain judgments had been obtained against 
the bankrupt, some of them at dates longer 
than four months before the petition in bank- 
ruptcy, others within the period of four 
months, making no mention of judgments 
which had been taken against the bankmpt 
as surety, and setting forth the execution of 
the deed of ti-ust of May, 1868, by the bank- 
rupt. He prayed that as this deed had been 
executed within four months before the bank- 
ruptcy, and as certain judgments had been 
also obtained within that period, the same 
might be declared null and void; that E. B. 
Jeffries, the trustee in the said deed, be re- 
quired to convey to himself, the assignee, the 
pi-operty covered by the said trust deed, and 
that he might have an order of court fo? the 
sale of the real estate of the bankrupt free of 
all incumbrances. On the same day on 
which this petition was filed, without notice 
to the ti-ustee, JefCries, or to any or either of 
the lien creditors, the then judge of this 
court signed an order directing Jeffries, the 
trustee, to convey to the assignee the prop- 
erty embraced in the trust deed, and direct- 
ing the assignee to make sale of the real es- 
tate thus implicated, free of liens and of all 
incumbrances except the contingent right of 
dower of the bankrupt's wife. No account of 
liens or incumbrances had been taken or of 
their priorities at that time. The assignee in 
pursuance of this decree, on April 7th, 1809, 
sold all the real estate in question, and his 
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counsel, E. Barksdale, bought three hundred 
and one acres of this real estate, which is 
the tract now in question, at the price of 
.?1E565.20. The order of sale was made on the 
12th day of January, 1869. The sale, thus 
uncertain as to its real date, was not report- 
ed to the court, nor the report of it filed in 
the record, until the 22d of September, 1869, 
and on that same day, without opportunity 
being allowed for exceptions, and without 
notice to any human being, the sale was con- 
firmed by the then judge of this court, and 
deeds ordei-ed to be made to the purchasers 
on payment On the 29th of December, 1869, 
this assignee conveyed the three hundred 
and one acres which have been named, by 
deed to the said B. Barksdale, before any 
money was paid him by said Barksdale as 
the purchase-money for the property. Some 
time afterwards, however, Barlvsdale claimed 
before a commissioner that he subsequently 
became entitled to credits from the estate 
(including a fee as counsel for this assignee) 
to an amount approximating the price he 
had bid for the land. 

There were various proceedings from time 
to time in after years against the assignee, 
charging and implying default or misapplica- 
tion as to funds in his hands, and espe- 
cially as to the purchase-money of the land 
he had sold. These proceedings resulted in 
the removal of Wood as assignee, and the 
substitution of "W. H. Allderdice in his stead. 
On the 10th of March, 1873, the new assignee, 
Allderdice, filed his petition alleging that al- 
though four years had elapsed, the purchas- 
ers of the several tracts of real estate from 
Wood, his predecessor, had not paid the pur- 
chase-money due by them and had all the 
time remained in possession of the land they 
had claimed to purchase without paying rent, 
and asking authority to resell. These allega- 
tions were afterwards shown not to be' true 
as to one of the purchasers, J. M. Carring- 
ton, of one of the tracts. On the same day 
on which this petition of Allderdice for a re- 
sale was filed, its prayer was granted, and a 
resale ordered without notice to any one. 
Confining the remainder of this recital of 
facts to the three hundred and one acres 
which had been purchased by Barksdale: A 
resale was not made under this order. On 
the 12th of November, 1873, on the "applica- 
tion" of J. J. Hill, by attorney, and of O. H. 
Cabaniss, executor of Samuel Carter, whose 
judgment liens had priority of others in the 
funds arising from the sale of the bankrupt's 
lands, another order was made for resale. 
No notice or rule had been served upon other 
lien creditors, or upon purchasers under the 
order of 12th January, 1869, and under the 
sale of 7th April, 1869, of this "application," 
which must have been made orally to the 
court. Under this order, maue on the 12th 
November, 1873, the assignee, Allderdice, 
made sale, on the 12th December, 1873, of 
three hxindred and one acres in question, and 
made report of the sale on the 18th February, 



1S74. But this report, filed on the day last 
named, embraced a note by the assignee,, 
which stated that although this land had. 
been cried out to W, V. B. Moore, yet that 
Moore having failed to comply with the- 
terms of the resale, one M. Palmer had 
agreed to take the land at Moore's bid, and* 
that the assignee therefore had contracted, 
with him, and he now reported, his sale as- 
having been made to M. Palmer. On the 3d. 
of December, 1873, an order was obtained, 
from Judge Underwood, by E. Barksdale, set- 
ting aside the order "entered on the 11th day 
of November, 1873," meaning doubtless the- 
order made on the 12th of November, 1873, 
This last-named order was made in advance- 
of the sale made by Allderdice on the 12tb 
December, 1873. It is in the handwriting of 
E. Barksdale, was signed "John O. Under- 
wood," and must have been personally held 
by E, Barksdale, as it was not filed in the- 
record of this cause until the 20th of Jan- 
uary, 1874, until which fifing it had no valid- 
ity; and, of course, the sale made by the as- 
signee on the 12th December, 1873, was made- 
in ignorance of its existence. Judge Under- 
wood died in the latter part of December,- 

1873, and this cause came before the present 
judge of this court with the record showing- 
the fix-st assignee to have been removed for 
having been largely in default, and incum- 
bered with the illegal and futile orders and'- 
reports of sale which have been described. 
The matter of the 301 acre tract of land had 
been further complicated by the first pur- 
chaser, E. Barksdale, having delivered pos- 
session of the tract, under what they believed, 
to be a purchase from him, to two of his^ 
nieces, and by one of the nieces having inter- 
married with W. "V. B. Moore. It seems that 
the judgment of J. J. Hill, one of the lien, 
creditors, was settled in part out of the sale- 
which had been made of another part of the- 
banltrupt's land to J. M. Carrington. But 
neither from the sale to Barksdale, nor from, 
that to Palmer, was the judgment lien m 
favor of Carter's estate satisfied, in whole or 
part. 

Such being the position of affairs, the pres- 
ent judge of this court, on the 12th of March,, 

1874, made an order, on motion of Allderdice,. 
the assignee, consented to by E. Barksdale,. 
purchaser under the illegal sale of 7th Aprils 
1869, and by M. Palmer, purchaser under the- 
illegal sale of 12th December, 1873, and by 
C. H. Cabaniss, the representative of Car- 
ter's estate, for a resale of the 301 acre ti-act 
of land. By this order W. R. Barksdale- 
was, at the suggestion of B. Barksdale, who- 
was his father, appointed a commissioner to 
make the sale. Commissioner Barksdale- 
made the sale on the 25th July, 1874, at 
which Andi'ew Basly and others became pur- 
chasers at the price of $2580.60, and reported: 
his sale on the oth August following. By- 
supplemental reports, the last of which was 
filed on the 6th of April, 1876, he reported alL 
the deferred payments for the land to hava- 
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lieen made, and after paying off all liens 
pi-ior to that of Carter's estate, lie held in 
his hands a balance to the amount of §1725.- 
73. The judgment lien in favor of Samuel 
Carter's estate more than equals this amount, 
and there are liens following that of Car- 
ter's estate in priority to the amount of sev- 
eral thousand dollars. To this sale made by 
Commissioner Barksdale there was no ex- 
ception, and it was duly confirmed. On the 
20th of November, 1874, and on the 17th of 
December, 1875, orders were made referrin'g 
to R. W. "Watkins as commissioner sundiy 
matters connected with these sales of the 301 
-acre tract of land. He was directed, among 
other things, to report all liens resting upon 
the land and their priorities; what amount 
E. Barksdale had paid on his purchase of 
-January, 1869; what amount was due upon 
the judgment in favor of Carter's estate; 
who was entitled to the benefit of this judg- 
ment in the event that it had been sold by 
the distributees of Carter's estate; what 
amount had been paid for it if so sold; 
whether the judgment was obtained against 
Major, the bankrupt, as principal or surety; 
whether, if as surety, the principal obligor 
was not responsible, and whether this judg- 
ment could not be enforced against the prin- 
cipal obligor's estate; whether, if so, Car- 
ter's representative was seeking to enforce 
the claim against the principal obligor's 
estate, etc., etc. This commissioner made 
reports dated respectively on the 9th August, 
1875, and April 1st, 1876, responsive to these 
orders of reference, which showed a balance 
still due to Carter's estate from the banii- 
rupfs estate of §1857.27; and that the lieu 
of Carter's estate for this amount was tlie 
first lien in priority now binding the futid of 
■?! 725.73 in the hands of Commissioner AY. Ti. 
Parksdale. One of these reports of Com- 
missioner Watkins further showed that this 
judgment in favor of Carter's estate was due 
by Jklajor as surety, and that suit was go- 
ing on against the estate of the principal 
obligor, which latter was probably responsi- 
■ble for the debt. One of the reports 
further showed that half of the judgment of 
Carter's estate against Major's estate had 
been purchased by 0. H. Oabaniss, executor 
of Carter's estate; and it further showed that 
the other half had been purchased by E. 
Barlisdale, and paid for by "W. R. Barksdale 
during the period when the latter held in his 
hands the balance of $1725.73 due from him 
-as commissioner of this court. A petition 
has been presented by W. V. B. Moore, hus- 
band of one of the Misses Barksdale, in be- 
half of his wife and her sister, colnplaining 
of the har(^hip of their case, stating that 
they were in danger of being thrown out of 
a home which they had innocently purchased 
^nd paid for, and praying the protection of 
the court, etc. 

From the extraordinary mass of matter, a 
great deal of it in'elevant, which incumbers 
the record of this case, I have eliminated the 



foregoing statement of such facts as control 
me in my decision on the questions pre- 
sented. There may be some inaccuracies of 
detail in the statement, but none that can 
affect the judgment I am required to give 
on the leading facts thus evolved and set 
forth. It is useless to say what must ap- 
pear self-evident, that the sale to Barksdale 
of January, 1869, was wholly illegal, null, 
and void, as to all the parties to the order of 
court under which it was made. As to lien 
creditors without notice the order of court 
by which the sale was directed was illegal, 
null, and void, not only in authorizing the 
sale itself, but as to most of its other pro- 
visions. It cannot be countenanced for a 
moment in a court of justice in bar of, or in 
any manner to prejudice, the rights of lien 
creditors without notice. As against such 
lien creditors the purchaser under the sale, 
E. Barksdale, has no title under it whatever, 
not even an equitable title; because he was 
in fiduciary relations as counsel of the as- 
signee, Wood, to the trust with which the 
assignee was clothed. Kor is the case of 
the Misses Barksdale any better, however 
much they may really suffer by the sale be- 
ing treated as null and void. The evidence 
shows that they actually paid E. Barksdale 
no money, but that he sought to pass off 
this land to them for a debt he had previ- 
ously owed them. This debt, whatever it 
might have been, remains due from him to 
them now as fully as on the day on which 
they entered upon the land. On losing the 
land they are placed precisely where they 
stood before. Their claim against E. Barks- 
dale is just where it was, and they have no 
right, either legal or equitable, to call upon 
the court to make good a debt due to them 
from E. Barksdale with land or its proceeds 
to which E. Barksdale has neither a legal 
nor an equitable right, and which the court 
itself has no power to divert from those to 
whom the land or its proceeds is legally and 
equitably due. 

The sale to M. Palmer of 12th of Decem- 
ber, 1873, was equally illegal, null, and void, 
as to all but the representatives of the liens 
of Hill and of Carter's estate. The foi-mer 
purchaser had no notice of the order under 
which it had been made, nor had any other 
lien creditor of the bankrupt. It is true 
that inasmuch as the judgment in favor of 
Carter's estate consumes all the proceeds of 
sale, it is not hkely that any creditor later 
in priority would be disposed to impeach the 
sale; but non constat, that some subsequent 
creditor might have bid enough at the sale 
to afford him a surplus if he had had notice, 
and the court would on motion of any such 
creditor have set aside the sale because 
made without notice to him. E. Barksdale, 
too, having been a purchaser under an order 
of sale made by the court, and having had 
no notice of the "application" on which the 
sale of the 12th December, 1873, to Palmer 
■was made, had a right to an order setting 
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aside the sale on his mere motion, tliougli 
the order which he did obtain for that pur- 
pose not having been put in the record was 
futile. It is therefore my decision that the 
sales of January, 1869, and December, 1873, 
were illegal, null, and void, as to lien credi- 
tors without notice. Any lien creditor ag- 
grieved hj them would have been heard to 
impeach them, and they would have been at 
any time set aside by me on motion and no- 
tice. This was done in the proceedings 
which resulted in the consent order of the 
12th of :ilarch, 1874. That order was the 
first and only one under which a valid sale 
bag been -made of the land now in eontro- 
vei*sy. If that order did not in terms re- 
scind the previous orders of sale, it did so by 
necessary implication. As against the liens 
which still bound the real estate of the bank- 
rupt on the 12th of March, 1874, It was by 
necessaiy implication, being by consent im- 
plying notice to all parties actually interested, 
h rescission of the former orders on the sub- 
ject-matter to which it related, and was so 
understood to be by the court, and must 
have been so understood to be by all those 
who were parties consenting to it. The sale 
of the 25th of July, 1874, to Andrew Easly 
and others Is the only sale that has been 
made of the tract of land in question, which 
is valid as to the judgment liens of Hill and 
Carter's estate. The whole proceeds of that 
sale, so far as they were appropriated in 
pursuance of the consent given in the order 
of the 12th of March, 1874, must go to dis- 
charge the liens binding upon the land. E. 
Barksdale's claim to the surplus of purchase- 
money paid by Easly under the last sale, 
over and above that bid by himself at the 
first sale cannot be entertained. In the con- 
tient order of 12th March, 1874, the repre- 
si^ntatives of Carter's estate agreed to allow 
oil the purchase-money of tlie 301 acre tract 
of iand any payment that might be proved 
to have been made by E. Barksdale on the 
liens t^xistlng on the said lands, and Implied- 
ly consented to allow any payments that 
might have been made by the said Barks- 
dale on the purchase-money of the land he 
had bought after being charged with tlie 
rents and profits of the land for the period 
during which he had held possession since 
Januaiy, 1869.. I say there was an implied 
consent that these latter payments should 
be allowed, though the decree only directed 
an account of these, payments and of these 
rents and profits to be taken; for the sub- 
sequent proceedings which have been taken 
in the case connected with those matters 
all implied that such consent had been given, 
and would not have been taken if such con- 
sent had not been virtually given. Proceed- 
ing on the assumption that this consent had 
been given, the orders in reference to Com- 
missioner Watkins were entered by the court 
and the case was heard on the reports of 
that commissioner, and on the various excep- 
tions that were filed to these reports. 
16FED.CAS.— 34 



Upon a full and careful consideration of 
the evidence, notes of argument, reports of 
commissioners, and exceptions to the latter, 
which were submitted to me in November 
last, I made up the decree which was en- 
tered in this cause on the 19th of Decem- 
ber. Upon as careful consideration of the 
case now, and of the papers subsequently 
filed, the evidence subsequently taken, and 
the notes of argument and oral arguments 
since submitted, I see no cause except in one 
particular to vaiy that decree in any material 
respect, and will not do so. As to the claim 
of Barksdale that Carter's executor can make 
his debt out of some other estate, that was 
-the excuse made by W. W. "Wood some six 
years ago when he was first called upon to 
account for moneys in his hands by this ex- 
ecutor. It cannot be denied that where a 
creditor has two sources from which to re- 
cover a debt, he may elect the one from 
which to receive his debt. In this case it 
seems, that the other recourse has produced 
nothing for six years; and this court can 
safely concede to this executor the right to 
make his money here. If hereafter the 
other resource should yield the fund, the 
assignee here may justly claim to be subro- 
gated there to the rights of Garter's executor, 
and will be instructed to do so by this court. 
I do not think that this court should be re- 
quired to pass upon the respective rights of 
pei"sons to whom the distributees of Carter's 
estate may have assigned their interests in 
the judgment against Slajor's estate, and It- 
self distribute this fund among them. That 
is more properly within the jurisdiction of 
the probate court, of which Gartei''s executor 
is an officer. But as it seems pretty clear 
that half that judgment belongs to E. Barks- 
dale, who has deposited $1000 of the 51725.73 
in his son's hands in bank to the credit of 
this court, In that respect and that alone I 
will modify the order of 19th December, 1876, 
As to whether the purchase of one-half of 
this judgment by Cabaniss, the executor of 
Carter's estate, and the purchase of the other 
half by E. Barksdale, were transactions 
which this court should or should not con- 
demn. It .will be time enough for it to pass 
its judgment when some one of the distrib- 
utees, who would be the persons really ag- 
grieved by those transactions, shall appeal 
to it for redress, I will sign an order dis- 
missing the petition for review; and as to 
the petition filed on the 22d of December, 
1876, revoking the order of that date, but 
discharging Commissioner W. R. Barksdale 
for the present from the duty of depositing 
to the credit of the court the $725.73 remain- 
ing in his hands, provided that security in 
some foi'm be given by him that it will be 
held subject to any future requisition of 
the court. 

Afiirmed by the chief justice, on petition for 
revision. 
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Case Wo. 8,98S. 

MAJOR T. HANSEN. 

[2 Biss. 195.] 1 

Circuit Court, N. D. Illinois. Nov., 1869. 

Notes— Altekation — Not Material — Boxa Fide 
Holder. 

1. A bona fide holder of a promissory note 
from which the place where it was payable has 
been erased by an unauthorized person and with- 
out his knowledge can recover against the maker. 

2. The alteration is not material, and enlarges 
but does not limit the rights of the maker. 

Assumpsit upon a promissory note for 
$l,oOO in gold "payable at the Commercial 
Bank of Canada." These words were erased, 
and the pi-oof shelved that this had been done 
after the note left the maker's hands, and 
without his kno'wledge or consent, but there 
was nothing to connect the plaintiff with the 
alteration, and he was a bona fide holder for 
value. 

Beckwitb, Ayer & Kales, for plaintiff. 
Scoville, Bailej' & Brawley, for defendant. 

DEUM5I0ND, District Judge. There is no 
material alteration of this note. The effect of 
the words "payable at the Commercial Bank 
of Canada" was to give the defendant the 
right to discharge his obligation by tendering 
the money at the place designated, and the 
only effect of erasing them was to give him 
the additional right of tendering the money 
wherever he might find the plaintiff. The 
rights of defendant are thereby enlarged, and 
in no respect limited, and he cannot complain 
unless he can in some manner connect the 
plaintiff with the alteration, or can show that 
he tendered the money at the place stated and 
has been damnified. If these words had been 
added the ease would have been different for 
that would have been a material alteration— 
a limitation of the rights of defendants. 

In this case the maker has shown no in- 
jury to himself from the erasure of these 
words, and the note being negotiable the 
responsibility rests upon him to prove his 
equities. Judgment for plaintiff. 

For general doctrine of alteration of instru- 
ments, consult 2 Pars. Cont. 71(>-724. 
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The MAJOR BARBOUR. 

[Blatchf. Pr. Cas. 167.] i 

District Court, S. D. New York. May 2S, 1SG2. 

Prize— Violatio:m of BLOOKADE—NECESsiTr— En- 
emy Pkopertt. 

1. A clear necessity will justify an entrance 
into a blockaded port, but satisfactory evidence 
will be required of the reality and urgency of the 
necessity. 

2. Vessel and cargo condemned as enemy prop- 
erty, and for an attempt to violate the blockade. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
1 [Reported by Samuel Blatchford, Esq.] 



In admiralty. 

BETTS, District Judge. The libel of in- 
formation avers that the vessel and cargo 
were captured as lawful pi'ize, January 28, 
1862, at the mouth of the Gi-and Caillou ba- 
you, on the coast of Louisiana, by the United 
States steamship De Soto. The prize was 
sent in charge of a prize-master and cre^v to 
this port, and was delivered to the prize 
commissionei's here, February 21, 1862. The 
firm of Prooss & Olivei'os intervene and an- 
swer the libel, and claim portions of the car- 
go, as subjects of the queen of Spain, and 
residents of Havana, in Cuba. .No other 
claim is filed. No regular bill of sale, or reg- 
istry, or other original document, verifying 
tlie title or true ownership of the vessel, was 
produced from the vessel, or on the trial. 
The onlj'- papers relating thereto, found on 
board of her at the time of her capture, were 
a certificate of the British consul at New 
Orleans, dated June 6, 1861, stating that the 
vessel was built in New Jersey, in the Unit- 
ed States, and registered at the port of New 
Orleans, September 20, 1850; that J. Roberts 
is her master, and that John Bronasses, of the 
city of New Orleans, has purchased all the 
shares in the vessel. That certificate was 
indorsed at Havana, by the British consul. 
June 26, 1861. Its effect is continued, by a 
subsequent indorsement to December 6, 1801, 
and is again continued by an indorsement 
made under the previous one, by the British 
consul at Havana, until March 6, 1802, by 
which time, as it states, "the vessel must 
proceed to a British port, to be registered." 
This last entry was dated January 17, 1862, 
and was made about a week previous to thg 
seizure of the vessel. 

The only ^ further documentary evidence 
found on the schooner, respecting her na- 
tionality or individual proprietorship, con- 
sists of two "agreements for foreign-going 
ships," or shipping articles, in the names of 
the master and crew of the vessel, on the 
outward and return voyage in question. The 
first one is a printed form, filled up, in man- 
uscript, with the names of the master and 
crew, and the date of its execution, and a 
description of the intended voyage. It pur- 
ports to have been executed at New Orleans, 
December 3, 1861, by James Roberts, cap- 
tain, two mates, five seamen, a cook and a 
steward, and to be for "a voyage from New 
Orleans to Havana, and any other port or 
ports where freight or cargo may offer, at the 
discretion of the master, and back to a final 
poi"t of discharge in one of the British colo- 
nies, for a time not to exceed six calendar 
months." The other agreement is drawm up 
in manuscript and is substantially of the ten- 
or of the printed one, containing the same 
complement of men, but with a change of 
four names. It pui-ports to have been exe- 
cuted at Havana, January 10, 1862, and is 
for a voyage from that "port to Matamoras, 
and from thence to a port of discharge in 
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the "West Indies." The capture of the vessel 
and cargo took place in the vicinity of the 
mouth of the Mississippi, eighteen days there- 
after. 

An account of the voyage was given on the 
preparatoiy examination, Fehinmry 27 and 
28, by the master and mate of the vessel, 
one seaman, and two passengers. They were 
present at the capture. The master and sea- 
man have resided in New Orleans twelve or 
thirteen years, and are "British subjects. 
The mate is unmarried, is a native of the 
state of New York^ and has no paiiicular 
residence. The two passengers are Spanish 
subjects. One, Jlorey, has resided eleven 
years in New Orleans, and is married; the 
other, Prats, is a single man, who lives in 
Havana. One of the passengers. Prats, for 
himself and firm, claims a portion of the 
cargo. No claimants have intervened for the 
residue of the cargo. The other witnesses 
testify that they had no interest in the 
vessel and cargo. They concur in stating 
that the capture was made Febniary 27, or 
28, a short distance off the western coast 
of Louisiana; that the vessel belonged to 
John Bronasses. of New Orleans, who ap- 
pointed the master; that she had been cany- 
ing all kinds of cargo generally between • 
New Orleans and Havana; and that her last 
clearing port before her capture was Ha- 
vana, The captain says that a Spanish house 
in Havana were the ship agents there, and 
obtained the cargo, consisting of coffee, ci- 
gars, salt, cases of merchandise and boxes of 
powder, and other boxes, barrels and bales, 
the contents of which he does not know; 
that he does not know that they have any 
interest in the cargo; and that he thinks that 
the owners of the cargo reside in Matamoi-as. 
The vessel, after leaving Havana, touched 
at no other jKH't before her capture. She 
sailed under the British flag. The captain 
says that he knew of the blockade of the 
Soutliern ports before he left New Orleans, 
but did not know that Grand Oaillou, where 
he was trying to put in, was blockaded. No 
warning or notice of such blockade had been 
given him. He says that he was going into 
Grand Caillou because he was in a leaking 
condition, in consequence of a heavy gale 
which had been raging for about forty-eight 
hours; and that, lor that reason, the vessel, 
before and at that time, was sailing wide 
of Matamoras, and was going into Caillou, 
which was the nearest port. The mate says 
that the vessel had always carried general 
cargoes, similar to her present one, and has 
generally delivered them at the same place, 
about twenty-five miles up the Caillou river; 
that he knew, and supposed the captain 
did, that Louisiana was at war with the 
United States, and that New Orleans was 
blockaded by United States vessels; and that 
he did not know of the blockade of the 
mouth of the Caillou, where the vessel was 
attomptinc: to enter, and had never been 
warned off or bad notice of sucli blockade. 



He says that the voyage was a round voy- 
age, commenced at CaiUou river on or about 
the 11th of Dec-ember. The statement by 
the mate, of the course run by the vessel 
on her voyage, varies materially from that 
asserted by the master. The captain says: 
''The coui-se, at all times when the weather 
would permit, was directed for Matamoras. 
The reason I was going into Grand Caillou 
was, because I was in a leaking condition. 
The vessel was sailing wide for Matamoras, 
and we were going into Caillou for that 
reason. It was the nearest port." The an- 
swer of the mate to the same interrogatoiy 
is: "Her course was not, at all times when 
the weather would permit, and was not at 
the time of her captui'e directed to Mata- 
moras, where she was destined by the ship's 
papei-s. We were upwards of 300 miles from 
^latamoras. Her course was altered for Cail- 
lou river on the morning of the day we 
were captured, I suppose for the purpose of 
entering that river and making a landing. 
It may have been for the purpose of dischar- 
ging cargo, or for some other reason; I can- 
not say." 

The question, whether the vessel was off 
her due course when arrested because of 
stress of weather, or other necessity compel- 
ling or justifying it, or whether she made 
a deviation intentionally, and under circum- 
stances importing culpability on her part, 
is of moment on the issue between the par- 
ties. The master and mate differ broadly in 
their testimony on the point, and they speak 
positively upon a personal knowledge of the 
facts. The seaman adopts essentially the 
representations given by the master of the 
occurrence set foith in answer to the 3Cth 
interrogatory, but qualifies the force of his ' 
statement most essentially, by aading: '•I 
only answer this question on information, and 
belief, having no personal knowledge of the 
matters Inquired of." The log of Saturday, 
Januai-y 25th, Sunday, the 26th, and Mon- 
day, the 27th, notes the weather each day, 
to the hour of capture on the 27th, as being 
generally clear, the sails all drawing. It re- 
marks on Saturday that the middle of the 
day was partly squally, with light rain 
showers and baffling wind, and the latter 
part fresh breezes, but set the square sail; 
on Sunday, that the square sail and topsail 
were taken in— not certain of position of ship; 
sounded in 18 fathoms, and jibed ship- 
strong breezes; that Monday came in clear, 
and at 3:30 struck on shoal of Bay Caillou, 
and at 3:51 was boarded by the United States 
ship-of-war and taken in charge. Her log 
was kept in an exceedingly loose and unsea- 
manlike manner. These facts, however, ap- 
pear distinctly enough upon it: that the ves- 
sel left on this voyage, and commenced keep- 
ing sea time at 2 p. m. on Satm'day, the ISth 
of January, 1862, though it omits entering 
her port of destination or departure. The 
latter, it is to be implied, was Havana, be- 
cause the preceding entry ends with the ar- 
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rival of the vessel there, December 23, 1861. 
On Monday, Tuesday, Wednesday, and 
Thursday the vessel encountered heavy 
weather, amounting, on Thursday, to what 
was noted as a gale. She was hove to, and 
furled her sails, and made some water. No 
mention is made of her touching ground, or 
becoming leaky, during that period. The two 
passengers give no clear infonnation as to 
the condition of the vessel or her naviga- 
tion. They both of them avow their ignor- 
ance of the coast and of nautical matters, 
and their alarm in the storm, and anxiety 
that the master should put back or make 
a harbor. But it is evident, from the log 
and the testimony of the mate, that the 
storm or leaking of the ship in no way com- 
pelled him to seek shelter in Caillou bay. 
The gale had ceased and moderate weather 
had prevailed for more than two days prior 
to her attempt to do so; and the antecedents 
of the vessel and the character of her lading 
supply strong suspicions against the integri- 
ty of her movements. There is more weigh- 
ing against them than the suspicions ordina- 
rily recognized in prize courts, as violent 
presumptions affecting the innoeency of a 
bottom unquestionably neutral in its char- 
acter, which claims to be excused for seek- 
ing a blockaded port for necessary repairs, 
supplies, or shelter. An act done clearly 
from necessity, and fairly and with good 
faith, in entering a blockaded poi-t, will be 
excused: but such allegations are regarded 
with disti-ust, and satisfactoi-y evidence is 
demanded of the reality and urgency of the 
necessity. The Ai-thur, Edw. Adm. 202; 
The Fortuna. 5 O. Rob. Adm. 27; The 
Christianburg, 6 0. Rob. Adm. 376. In this 
■ case, the evidence shows that the attempt 
to enter the blockaded port was not com- 
pelled by any suffering or peril of the vessel 
or cargo. It was made in calm weather, two 
days after the cessation of any dangerous 
wind, or any evidence, from the pumps of 
the vessel, or otherwise, that she had sus- 
tained any positive injury in the gale; and 
the peril seems to have been unnoticed and 
unknown by the mate and seaman, or any 
one else having the management of the ves- 
sel. The alarms of the two passengers rest- 
ed upon no facts, and were founded on their 
ignorance and timidity alone; and the tes- 
timony of the master, as to the state of the 
vessel, and the cause of her proximity to th^ 
blockaded coast, affords no satisfactory jus- 
tification for her efforts to that harbor. 

Extrinsic facts and circumstances aggra- 
vate the suspicions as to the integrity of the 
doings and statements of the master. The 
latitude of Havana, noted at the foot of the 
log, was, by observation, 23° 58' north, and 
the longitude about 84" 40' west, which cor- 
responds substantially with the ordinary 
maps and geographical descriptions. The 
mouth of the Rio Grande, and alleged port of 
destination, is laid down on the charts at about 
latitude 26** north, and longitude 98° west 



The vessel was arrested on the Louisiana 
coast, a few miles from the Mississippi, 
which, from the last previous entry on the 
log, would probably be about latitude 29" 
north, and longitude 89'' 58' west. The daily 
distances run are not given in the log, and 
the courses are stated obscurely and imper- 
fectly. The port of departure, Havana, and 
the alleged port of destination, Matamoras, 
approximate to nearly the same parallel of 
latitude, and are* separated by several de- 
grees of longitude, and by tlie entries on 
the log, the vessel was captured about nine 
days out, several degrees north of her de- 
clared destination. No adequate cause is 
proved for such deviation. It is not attempt- 
ed now to fix, with mathematical exactness, 
the position of the points mentioned, because, 
without such minuteness of correspondence, 
the bearings of the facts is sufficiently indicat- 
ed by showing that the vessel was actually 
running on a line terminating more than 300 
miles from her destination, her course being 
about the same length as the distance between 
Havana and Jlatamoras, with no cause as- 
signed therefor on the log, or by the testi- 
mony of the master, or of any of the ship's 
company. Nor is any reason intimated, in 
the proofs, for navigating several hundred 
of miles contiguous to the low and danger- 
ous shores of Louisiana and Texas to reach 
a port lying southerly of those states and 
directly in front of Havana, and open to the 
sea. The master and mate state in their 
testimony that the vessel was steering a 
vourse wide of Matamoras when she was 
captured, and before she discovered the cap- 
turing vessel. Looking at the prominent 
facts in proof— that the vessel was owned by 
a New Orleans merchant, and commanded 
by ,an enemy master; that she had been dur- 
ing the blockade engaged in other voyages 
from and to New Orleans; that she had 
evaded the blockade in leaving and entering 
that port under the same master and owner; 
that she had also before entered and sailed 
from CaiUou bay; that she was attempting, 
in this instance, to take in a eai-go chiefly, 
if not wholly, the produce of the outward 
one, and adapted to the urgent necessities of 
the enemy; that the purpose was manifested 
in the preparation and conduct of the voyage 
of running the blockade at that place with 
full knowledge of its existence and efficiency; 
and, moreover, that no satisfactory evidence 
is produced, or is found in the preparatory 
examination, or the ship's papers, that a 
necessity existed for the vessel to make a 
port to obtain repairs or relief, being in dis- 
tress, or that she deviated fx-om the general 
course pursued by her during the voyage un- 
til the same morning, and immediately befoi-e 
her arrest,— I am satisfied, first, that the ves- 
sel and all the cargo not included within the 
claim of the claimants are enemy property; 
and second, that the vessel and her entire 
cargo are guilty of knowingly attempting 
to violate the blockade alleged in the suit; 
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and that, for these causes, the vessel and 
cargo are lawful prize of war, and must be 
condemned to he forfeited. 

[j^fter final decree, a motion to reopen the 
question of costs and the distribution of the pro- 
ceeds of the prize property was denied. Case 
No. 8,984.] 



Case ITo. 8,984. 

The MAJOR BARBOUR. . 

[Blatchf. Pr. Cas. 310.] i 

District Court, S. D. New Torli. Jan., 1863. 

PnizE— Final Decree — Pbactioe in ADSiiRALTr 
— MoTioir TO Reopen— Costs. 

1. The question of the allowance by the court 
of costs and fees to counsel and officers in prize 
cases discussed. 

2. The court having at a previous term made 
a final decree distributing the proceeds of sale 
in the case, and awarding costs to various par- 
ties, a motion to reopen the question of costs 
was denied. 

3. After the lapse of the term in which a de- 
cree is rendered in a prize case, the authority of 
the court to revolre or alter it is extinct 

4. The act and joint resolution of Julv 17, 
1862 [12 Stat. 600, 627], in respect to prize 
cases, discussed. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured as prize, January 28, 
1862, off the coast of Louisiana, hy the United 
States war steamship De Soto, and sent to this 
port for adjudication. She was here libelled, 
March 18, 1862, in the name of the United 
States, and the capturing ship De Soto, and 
process of attachment and monition was on 
the same day issued thereon to the marshal 
against the prize, and was returned by him 
April 1 thereafter, duly served. In the in- 
termediate time oilarch 28, 1862), an inter- 
vention was made, by claim and answer, in 
behalf of affreigliters of the cargo, for the 
. voyage on which the vessel was arrested, 
and the litigation was prosecuted upon that 
issue between the libellants and claimants to 
the final decision of the cause in this court. 
The suit was noticed for trial and brought 
to hearing April 28, 1862. Two days were 
fully occupied with the oral discussion of the 
case, and the counsel also reserved the privi- 
lege of laying before the court written argu- 
ments for the respective parties. Those sup- 
plementary arguments were received, and the 
whole ease was considered by this court, and 
on tlie 2Sth of May the final decision on the 
merits was rendered [Case No. 8,988], but 
it was not presented by the United States at- 
torney to the judge, in form, for signature, 
until July 29, 1S62. On the 13th of April 
Mr. Upton gave in a petition of the master, 
for himself and crew, to intervene in the 
suit as captors of the prize, and to share in 
the distribution of its proceeds. On bringing 

1 [Reported by Samuel Blatchford, Esq.] 



in the report of the prize commissioners upon 
the order of reference to them, a decree desig- 
nating the vessels entitled to share in that dis- 
tribution was signed October 13, 1862. On 
the 12th of September the prize commissioners 
had their bill of costs for services rendered 
in the suit taxed by the judge j Mr. Upton his, 
as counsel for the captors, on the 27th of 
September; the district attorney his, August 
2; the marshal Ms, December 15; and the 
clerk his, December 9, 1862. The counsel for 
the schooner Kittatinny presented no bill of 
costs in their behalf for taxation. 

The venditioni exponas had been issued on 
the condemnation decree April 21, returnable 
the first Tuesday of June, and ?S00 of the 
proceeds of the vessel were paid into the reg- 
istry of the court on the process, July 3. The 
residue, $43,767.76, appears, by the clerk's 
enti'ies, to have been paid by the marshal 
directly into the treasury December 10, 1862. 
Previous notices of the time of the taxation 
of costs in the suit were given reciprocally by 
all the officers, except the counsel for the 
schooner Kittatinny, to the district attorney, 
and by the district attorney, as to his costs, 
to Mr. Upton, counsel for the captors. The 
commanding officers of the captor-vessels 
must be named in the libel. Stated Prize 
Rule 47. It was those captors named in the 
libel for whom alone the notice of appeai-anee 
was given by the counsel (Mr. Upton;, as 
far as was officially known to the comi; al- 
though, undoubtedly, all other vessels partici- 
pating in the capture were entitled, on theu" 
application, to be made co-parties as captors 
in the suit. After entering the decree of 
condemnation of the prize property before 
mentioned, proofs were brought before the 
prize commissioners, upon an order of refer- 
ence to them, to determine what vessels were 
entitled to share in the distiibution of the pro- 
ceeds of the prize property; and upon the com- 
ing in of the report of such proofs by the 
prize commissioners, October 13, 1862, the 
court admitted the Kittatinny as one of the 
capturing vessels, and on the same day the 
decree of distribution conformably tnereto 
was made and signed by the judge. 

It appeared from the report of the commis- 
sioners that B. C. Benedict, appeared before 
them as counsel for the officers and crew of 
the Kittatinny, and conducted the proceedings 
in support of their interests, and had also ap- 
peared in court on their behalf, upon the 
hearing on the merits, but took no part in 
the oral discussion of the case in court. Upon 
representation to the court hj E. 0. Benedict, 
on the part of the firm of Benedict, Burr & 
Benedict, proctors, that the other officers of 
the court concerned in the suit before named 
had obtained a taxation of their costs for serv- 
ices rendered in the suit, and that their firm 
had received no notice from either of them, 
or from the court, of the time or place of 
such taxation, and that allowances of costs 
to such officers were made, on such taxation, 
to the prejudice of the parties they represent. 
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and tbat the whole proceeds of the condemned 
propertj' adjudicated upon in this suit are 
about to be disbursed to the captors, after 
deduction therefrom of the allowances taxed 
as aforesaid, and without any compensation 
being reserved to those proctors for their 
services in the suit, he moved the court for an 
order rescinding such former taxations, and 
that such taxations shall be opened for re- 
view and rectification, and that the costs just- 
ly due and allowable to their firm In the 
cause be also taxed and adjusted by the court, 
and be deducted from the gross proceeds of 
the prize, before thej^ are paid over to the 
libellants. 

Several eonsidei-ations of weight, both of 
practice and legal rights, are involved in this 
application. It is, under all circumstances, a 
most irksome and perplexing sex'vice imposed 
upon courts of justice, to measure and de- 
termine the rate of compensation to be al- 
lowed their officers, especially if not fixed 
by law, or if left in any degree to the unre- 
stricted discretion of the court. The struggle 
between the demands for large allowances 
on the part of officers, and for severe restric- 
tions and limitations to rates of compensation 
by those to be charged with the payment, are 
always embarrassing and vexatious, when no 
other rule is prescribed by law than the 
judge's appreciation of the character and 
value of the claims to be assessed and 
adopted; and most essentially so if the charges 
are constructive in character, and are claimed 
for services not rendered in the presence of 
the court. In prize cases, there is superadded 
a difficulty i-arely presented in other instan- 
ces—that the compensation of the officer is 
to be provided by assessing annually on each 
suit its individual pi-oportion of the yeax'ly 
allowance or salary payable to the officer for 
services rendered within the same year the 
suit was pending; that is, all the suits in 
prosecution during the year must each be 
taxed upon the amount recovered in it a com- 
mon proportion of the costs (limited compen- 
sation to all but to counsel for captors) earned 
by the officers during the year. So that, by 
the laws as they stand, the district attorney, 
the marshal, the clerk and the prize commis- 
sioners, are prohibited receiving beyond fixed 
sums to each for a full year's service, and no 
rate or rule of taxation in respect to costs to 
counsel for captors is given; and, by other 
statutoi-y provisions, the proceeds recovered in 
prize cases, after the deduction of costs, are 
alloted to the pension fund for seamen and 
to the captors. The counsel for prize captors 
are entitled to receive costs, together with 
the officers above specified, out of such pro- 
ceeds recovered. The secretary of the navy 
has, under the law of July 17, 1862 (section 12), 
employed F. H. Upton, Esq., as counsel to act 
for captors in all prize cases in this district, 
when the captors do not appoint counsel, to 
assist the district attorney and protect the in- 
terests of captors, with such compensation as 
he may think is just and reasonable. 



In this case, it appears that the copartner- 
ship of Benedict, Burr & Benedict were ap- 
pointed proctors hy the officers and crew of 
the schooner Kittatinny, and acted in that ca- 
pacity, with the disti'iet attorney and the gen- 
eral counsel for the capturing ship named in 
the libel, in conducting the legal proceedings 
in the cause, up to the coming into court of 
the report of the prize commissioners, upon 
which it was decreed that the vessel was 
co-operating with tlie De Soto in the capture 
of the schooner Major Barbour. It also ap- 
pears that no notice was directly given to the 
Messrs. Benedict by the disti-ict attorney, or 
to any other of the officers of court claiming 
costs in tliis suit, of the time and place of the 
taxation of their own costs in the case, or 
that tlie Messrs. Benedict should produce and 
have taxed their own therein, and that the 
costs of the other officers were taxed by the 
judge, and that the Messrs. Benedict have just 
acquired knowledge of the fact, and that the 
marshal, after paying such taxed costs, has 
remitted the residue of the proceeds in his 
hands to the United States treasm-y. The 
Messrs. Benedict, on notice to the other offi- 
cers whose costs were taxed, as above stat- 
ed, apply now for an order, that the costs 
taxed to the prize commissioners, the dis- 
trict attorney, the marshal, and Sir. Upton, 
the other counsel for the captors in this cause, 
be rescinded, and that all the costs heretofoi'e 
taxed be re-examined and re-taxed by the 
court, and also that costs to them as proctors 
for the ship's company of the schooner Kit- 
tatinny be taxed in their behalf, and be or- 
dered to be paid out of the proceeds of said 
prize in the ti*easury. 

This motion is resisted, on the part of tlie 
district attorney and the counsel for the otli- 
er captors, because the matter is now out of 
the authority of the court, the proceedings 
being terminated in this court, and the mon- 
eys raised in this suit having been paid over 
by the marshal, and being no longer subject 
to the control of the court. No objection is 
made by the counsel for the other offieei's 
that a re-examination and re-taxation of all 
the costs awarded them in th? case should 
be made, provided the court now possess any 
power over the funds. No costs were al- 
lowed on the taxation by the court, except 
upon the express, assent of the counsel rep- 
resenting the libellants, and no item forbid- 
den by law was sanctioned by the eoiu-t; but 
it is palpable that the aggregate amoimt is 
large, and that many charges were allowed 
upon evidence which the captors, represented 
by ilessrs. Benedict, would be rightfully en- 
titled to discredit, by cross-examination or 
other testimony, had application been made in 
time therefor. But it appears to me that 
the present motion must be denied, inasmucli 
as all judicial power over the matter by this 
court is determined, and no effectual relief 
can be afforded the promovsnts, unless by re- 
voking the final decrees rendered in this 
cause, the last of which was signed, and re- 
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corded in October last. Those decrees have 
definitely passed upon the question of costs 
recoverable upon the evidence then before 
the cpurt Although the prize court is vir- 
tually open every day, yet its course of prac- 
tice, its regular terms for returns of process, 
and its other judicial action are all in con- 
formity -with procedures in the court of ad- 
miralty proper, and, after the lapse of the 
tenn in which a decree is rendered, all au- 
thority to revoke or alter it is extinct in the 
court which rendered it. The Martha [Case 
No. 9,144]; U. S. V. The Glamorgan CCd. 15,- 
314]. The power of the court in the case 
ceases with the tei-m in which its dea'ee is 
made. U. S. v. Certain Hogsheads of Mo- 
lasses [Id. 14,76G]. Courts of law and equity 
are governed by the same doctrine (Hudson 
V. Guestier, 7 Craneh [11 U. S.] 1; Whitmg 
V. Bank of U. S., 13 Pet. [38 U. S.] 6, 13; 
AVashington Bridge Co. v. Stewart, 3 How. 
[44 U. S.] 424; Bank of U. S. v. Moss, 6 
How. [47 U. S.] 31); and in admiralty, the 
power of the court to set aside defaults is re- 
stricted, even during the sitting of the same 
term, to 10 days after the decree (Supreme 
Court Rule 40). 

The final action of the court in this suit 
having been perfected in October term last, 
and, in respect to the allowance of the costs 
referred to, in terms prior to the present one, 
the decision cannot be disturbed or reviewed 
here in the present term of January. The 
counsel is no doubt entitled to have his costs 
taxed against his own clients in case he shall 
pm*sue his remedy at law against them per- 
sonally; but I possess no judicial competen- 
cy to issue any compulsory order which will 
have effect upon the treasmy department, 
other than such as may go with the final de- 
crees already rendered in this suit. It is 
proper, however, to observe that the counsel 
who were joint co-actors with the disti'ict at- 
tomes' and the counsel for the capturing ship 
named in the libel must necessarily be 
deemed cognizant of the proceedings common 
to all parties in progress before the court 
up ^0 the final termination thereof, and of the 
legal necessity of having their own costs 
taxed and embraced within the decree of the 
com-t, and also of opposing all improper al- 
lowances to other parties previous to the ren- 
dition of such deci'ee, and that, accordingly, 
no error or in-egularity was committed, by 
the court in signing the final decrees without 
including within them the costs which such 
counsel could legally charge and claim in 
their own behalf, or which' they might have 
prevented being allowed to other parties, had 
they appeared and opposed the sanction of 
them before the authority of the court in the 
case had terminated. Had that degree of 
vigilance been exercised, no doubt tlie court 
would have required, in relation to the costs 
of all parties, that there should have been 
the fullest practicable opportunity given to 
all interested in the suit, to secure, on tne 
taxation of costs, the enforcement of every 
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proper allowance, and the exclusion of any 
not clearly sanctioned by law and justice. 
But it is not to be overlooked that, since the 
act and joint resolution passed by congress 
July 17, 1862, the court has no longer the 
function of taldng charge of prize proceeds 
or disbursing them, nor afiixing the sum of 
costs payable out of them, except in the spe- 
cial instance of the counsel for the captors, 
but that, on the contrary, the proceeds go in 
gross into the treasuiy, and the costs to the 
marshal, the district attorney, and the prize , 
commissioners are paid from the ti'easury 
under the restriction that tliese ofllcers shall 
obtain no more from the entire proceeds for 
a year's service than the fixed sums thei'ein 
specified; and no rule is furnished or inti-^ 
mation given by the law by which the court 
can determine what proportion of the sum 
of prize proceeds paid into the treasuiy in 
the suit ($44,167.76) shall be assigned to- 
wards the yearly allowances of the district 
attorney, marshal, and prize commissioners, 
or the other expenses of the suit, nor but that 
the whole amount of proceeds may be re- 
quired to satisfy such liens for costs. 

Enough has been stated in the preceding 
suggestions to show that the application 
made on the part of the promovents cannot 
prevail. The motion to open the decrees of 
the court and re-tax the costs in this suit, 
and to tax and enforce the costs of the mov- 
ers against the fund in. tlie treasury, is ac- 
cordingly denied. 
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The MALAGA. 

LOYETT et al. v. BISPHAM. 

[2 Amer. Law J. (U. S.) 97; 4 Pa. Law J. Rep. 
339.1 

District Court, E. D. Pennsylvania. 1849. 

Admiralty — Libei. fok Damages — Uklawful 

Seizdre— Probable Cause— Defence— Res- 

TiTDTioN 4Ni> Acceptance. 

1. The ordinary practice of the admiralty court 
is to entertain the question of damages as well 
as costs at the same time with the principal 
question of the legality of the arrest; revenue 
laws form an exception, however. 

2. A certificate of probable cause cannot be 
granted where there has been neither claim nor 
trial, nor decree, nor anything to which an appeal 
could lie, because there is nothing to inform the 
conscience of the judge as to the propriety of 
giving or withholding the certificate. 

3. Probable cause defined and explained. If 
there is reasonable ground for a seizure, and 
this is a question of fact, it is a defence to a 
libel for damages. 

4. An act of restitution and acceptance, as was 
the case here, is a mutual release, and bars the 
libelants' clain. had it been never so meritorious. 

[This was a- libel by Charles J. Lovett, 
Josiah Lovett, Jr., Elliott Woodbuiy, and 
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Seward Lee, captain and owners of the brig 
Malaga, against John E. Bispham, command- 
er of the United States brig Boxer, to re- 
cover damages for an alleged unlawful de- 
tention of libellants' brig.] 

J. Williams Biddle and Mr. 'Williams, for 
libellants. 

iXr. Hazelhurst and Mr. Pettit, for re- 
spondents. 

KANE, District Judge. By the act of con- 
gress of March 3, 1819 (3 Stat. 532), the pres- 
ident of the United States is authorized, 
whenever he shall deem it expedient, to cause 
any of the armed vessels of the United States 
to cruise on the coast of Africa and else- 
where, with orders to seize, take, and bring 
mto port all American ships which have tak- 
en on board, or which may be intended for 
the purpose of taking on board, slaves, in 
violation of the acts of congress prohibiting 
the slave trade; and by the same act it is 
made the duty of the commanders of public 
ships so employed, whenever they shall have 
"made any capture" of an American vessel 
contravening those acts, to hr'mg her for ad- 
judication into the state to which the "ves- 
sel so captured" belongs. Among the acts 
thus referred to are that of March 22, 1794 (1 
Stat. 347), which denounces the penalty of 
forfeiture against every ship or vessel sailing 
from any port of the United States for the 
pui-pose of carrying on any trade or traffic 
in slaves, or of procuring slaves to be trans- 
ported to any foreign country; that of May 
10, ISOO (2 Stat. 70), which subjects to for- 
feiture the interest of every citizen or resi- 
dent of the United States in any vessel em- 
ployed or made use of "in the transportation 
of slaves from one foreign country to an- 
other;" that of April 21, 1818 (3 Stat. 450), 
the second section of which is almost iden- 
tical with the provision I have referred to in 
the act of 1794; and that of May 15, 1840 (3 
Stat. 600), which denounces as piracy the 
crime of seizing a free negro In any foreign 
countiy, or decoying, bringing, cariying, or 
receiving him on board a ship, with intent to 
make him a slave, or to confine or detain 
him on board with such intent, or to offer 
or attempt to sell him as such, or land him 
with intent to make such a sale, or after such 
a sale has been made. These acts were fol- 
lowed by the treaty of "Washington August, 
1842; (8 Stat. 576), by which it was stipulated 
between the United States and Great Britain 
"that each nation should prepare, equip, and 
maintain in service on the coast of Africa a 
suitable and adequate squadron or naval 
force, to carry in all not less than eighty 
guns, to enforce separately and respectively 
the laws, rights and obligations of each of 
the two counti'ies for the suppression of the 
slave trade." 

In accordance with the first cited of these 
acts of congress, and in compliance with the 
treaty stipulation, the president of the Unit- 
ed States, on the 20th December, 1844, or- 



dered Commodore Skinner to proceed with a 
squadron to the coast of Africa, to cruise 
there for the suppression of this traffic. In 
the instructions of the secretary of the navy 
to this officer, he was told: "The cunning of 
the slave trader is constantly frammg new 
disguises to elude detection and escape the 
consequences of his crime. To some of these 
devices it may be useful to call your atten- 
tion. It is not to be supposed that the ves- 
sels destined for the slave trade will exhibit 
any of the usual arrangements for that traf- 
fic. They take especial care to put on the ap- 
pearance of honest traders, and to be always 
prepared as if in pursuit of lawful commerce. 
It is their practice to run into some river or 
inlet, where they have reason to believe that 
slaves may be obtained, make their bargain 
with the slave factor, deposit their handcuffs 
and other things calculated to betray them, 
and then sail on an ostensible trading voyage 
to some neighboring port. At the appointed 
time they return, and, as the slaves are then 
ready to be shipped, they are taken on board 
without delay, and the vessel proceeds on 
her voyage. Thus the slavers do not carry 
within themselves any positive proof of their 
guilt, except before they reach the coast, and 
after they leave it with the slaves on board. 
Nevertheless, there is a variety of signs and 
indications by which their true character 
may at all times be conjectured." The sec- 
retary then points out some of the marks 
by which a slaver may be recognized, and 
some of the artifices by which he generally 
seeks to mask his character. He adds: 
"These are a few only of the devices to 
which the slave trader resorts. In calling 
your attention to them, I have only in view 
to impress you with a deep sense of the art- 
ful character of the adversaries with whom 
you will have to deal, and of their reckless 
disx'egard of all truth and honor, as well as 
of law and humanity. Nothing but the ut- 
most vigilance and caution will enable you 
to detect them. I have no doubt that your 
own observation and sagacity will soon dis- 
cover other contrivances for deceiving and 
escaping you, and I have as little doubt tJiat 
you will apply promptly and effectually the 
requisite means of defeating all such at- 
tempts." 

Lieut. Bispham commanded the brig Boxer, 
one of the squadron under Commodore Skin- 
ner, and was directed to cruise in the vicinity 
of Kabenda, "where," said his orders, "our 
flag, it is believed, is frequently employed to 
cover the designs^ of slavers." Immediately 
on his arrival off that port, and before an- 
choring, Lieut. Bispham was informed by 
the commander of a British frigate that an 
American vessel was lying in Kabenda Bay, 
under suspicious circumstances, and on the 
following day, the 13th April, 1846, he di-. 
rected her to be boarded in consequence. On 
producing her papers at the call of the board- 
ing officers, she proved to be the American 
brig Malaga, of Beverly, Massachusetts, with 
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a cargo of farina, rice, rum, gunpowder, &c., 
from Kio Janeiro bound to Kabenda and St. 
Thomas, and back to Rio. Her consignee at 
Kabenda was a noted slave factor, named Da 
Cuntra; the port was one devoted exclusively 
to the slave trade and its tributaries; and the 
cargo was entirely suited to the exigencies of 
that traffic. A part of her cargo and a num- 
ber of her passengers (foreigners) had been 
already landed. Lieut. Bispham, having seiz- 
ed her, called for her charter party; and 
this, being then presented for the first time, 
showed that she was under charter to Manuel 
Pinto de Fonseca, whose name, as the great 
employer of American vessels in the Brazil- 
ian slave trade, is familiar to our political 
and judicial records. The charter party it- 
self was similar in all respects to that which 
is ordinarily used to cover these frauds upon 
our flag; it left the port or ports of destina- 
tion to be indicated by the charterer's agents; 
it stipulated for the conveyance of passen- 
gers, not negroes; and the rate of charter 
(ISOO milreas, about 1400 dollars a month, 
paid for the first month in advance, the ves- 
sel being of less than 184 tons) implied that 
the voyage was one of peculiar hazards. The 
vessel, moreover, when leaving the United 
States for Rio, had laid in a stock of pro- 
visions for a year; her crew had been shipped 
for 18 months, the voyages beyond Rio to be 
such as the captain might direct, among 
which the deposition of one of the crew shows 
that a voyage to the coast of Africa, though 
not named, was understood to be included. 
In addition to all this, the answer, which is 
not contradicted under oath (as it should 
have been, unless the facts set forth in it 
are to be regarded as admitted), avers that 
in conversations of the captain with the cap- 
tors "it was not alleged by him that it was 
his intention to barter her coast goods on 
shore, or to carry back a return cargo to Rio 
de Janeiro; but he admitted that the cargo 
on board was to be exchanged for slaves, and 
used in that traffic." And this is confirmed 
by the testimony of Purser Hartwell: "I re- 
marked to Captain Lovett, 'You must know 
the character of the cargo was such as is 
generally used on the coast in the slave 
trade;' and his reply in substance was, that 
he was not bound to know anything about it, 
and if that was the only business carried on 
at Kabenda, it was not necessary for him to 
be acquainted with it, nor for what purposes 
his cargo was to be applied." 

The Malaga, having arrived in the United 
States in charge of a prize crew, was libelled 
by the district attorney of the United States 
for the district of Massachusetts on the 16th 
of June, 1846. The libel was of two counts, 
the first charging that, being the property of 
American citizens, she was employed in 
transpoi-ting slaves from one foreign counti-y 
to another; the second, that she was fitted 
out, &c., and caused to sail from the United 
States, for the purpose of procuring negroes* 
to be transported from Africa to 'some port 



or place, for the purpose of their being soldi 
as slaves; the first count being "founded ap- 
parently on the act of congi-ess of 1800, and. 
the second on those of 1794 and 1818 (supra) ^ 
The process was returned on the 3d of July^ 
and appearance was noted on the docket by 
a proctor of the court, a stipulation was en- 
tered into for costs preliminary to a claimi 
by the owners, and depositions were taken 
before a commissioner, the proctor for the- 
claimants or owners attending him. Subse- 
quently, on motion of the district attorney,, 
it was ordered by the court that "said libel' 
be discontinued, and said brig Malaga be de- 
livered to Charles J. Lovett, captain there- 
of;" and a wariunt of delivery, having is- 
sued, was returned by the marshal on the- 
17th July, that he had "caused to be deliv- 
ered to C. J. Lovett, and had taken his re- 
ceipt therefor," which is verified by the re- 
ceipt itself: "July 17, 1846, received from 
the U. S. Mai-shal, in and for the district of 
Mass., the within named brig Malaga and' 
appurtenances, in the same state as when-, 
seized and detained by him. Charles J. Lov- 
ett, Master Brig Malaga." No formal claim; 
was ever made of record, and no answer was 
filed. In June, 1847, Lieut. Bispham re- 
turned from the coast invalided; and the- 
17th July succeeding this proceeding was in- 
stituted against him by a monition issued at 
the instance of the owners and captain of 
the Malaga. The libel asks damages for 
the unlawful detention of the vessel, for the- 
use of her stores while under detention, cex*- 
tain injuries done to her sails, rigging, and 
other appurtenances, and the personal du-^ 
ress of the captain. The answer refers to 
the instructions of Lieut. Bispham from his 
commanding officer, admits the seizure and 
detention of the vessel and the use of the- 
stores by the prize crew, but denies that the- 
vessel or her appurtenances sustained dam- 
age, and alleges that the seizure was made- 
in consequence of a reasonable suspicion that 
the vessel had violated the laws against the- 
slave trade, the grounds of which suspicion 
it sets forth. 

The proofs in the case are few and by no- 
means full. From the libellant in this court 
I have the register, the charter party, the' 
record of the proceedings in the district court , 
of Massachusetts, the deposition of the mate, 
taken in February last under a rule of court, 
and two brief depositions, or, as I would 
rather term them, affidavits, from seamen, 
made under the act of congress, without 
cross-examination or notice. There are- 
wanting the bills of lading, the passenger 
list, the crew roll, the consular certificate, 
and, generally, the papers with which the 
vessel sailed from Rio for the coast. The 
respondent has presented only the deposi- 
tions of three officers of the Boxer, taken be- 
fore a commissioner more than two years 
after the transaction. According to the view 
of the libellants, however, much even of the- 
proof that is before me might have been. 
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-spared. They contend that the inquiry can- 
not now be entertained, whether there was 
reasonable ground for the arrest, or not, in- 
asmuch as the district court of Massachu- 
setts has ordered restitution, without grant- 
ing a certificate of probable cause. If this 
t)e so, the function of this court expends 
itself in the simple duty of auditing the 
amount of the libellants' damages. The 
question, therefore, must be disposed of at 
the threshold. 

In the first place, then, I remark, that, ex- 
cept in cases under the revenue and naviga- 
tion acts, I have not found either in the 
English books, or our own, that the certifi- 
•eate of probable cause has ever been given 
or asked for in the admiralty. By the ordi- 
naiy practice in instance, as well as prize, 
•causes, the court entertains the question of 
damages, as well as costs, at the same time 
with the principal question of the legality of 
the arrest. The process issues in rem; the 
claimant comes in, asserts his right, and 
asks damages, if he deems himself entitled 
to them; and the court then, upon a full 
Tiew of the ground, the cause, and the cir- 
cumstances of the seizure, determines be- 
tween the parties, each being for the time 
the actor. 

Cases under the revenue laws form the ex- 
<;eption in both countries, — in England by 
force of several statutes, 4 Geo. III. c. 15, 
p. 46, among the I'est; and in the United 
States, by the provisions of the acts of con- 
gress of March 2, 1799 [1 Stat. 696], and 
Februaiy 24, 1807 [2 Stat. 422]. Nothing 
therefore is to be inferred against the re- 
spondent from the absence of such a cer- 
tificate in the proceedings before the dis- 
trict court of Boston. But were this other- 
wise, I cannot, upon inspecting the record of 
that proceeding, perceive that the question 
of a certificate was, or could have been, 
brought before that honorable court. There 
was, in fact, no hearing of the cause, and 
there could have been nothing, therefore, 
to inform the conscience of the judge, as to 
the propriety of giving or withholding the 
certificate. According to the acts of con- 
gress, both of 1799 (1 Stat. 696) and 1807 
(2 Stat. 422), there must have been a claim, a 
trial, and a decree for the claimants, to au- 
thorize the making of the certificate. The 
question whether it shall be given or not 
arises out of the decree of acquittal; and it 
is decided by the judge who tried the cause, 
on the evidence which was before him on 
the trial. Further evidence is not admitted. 
Stew. 112. An appeal from the decree car- 
ries with it the application for the certifi- 
cate. Canter v. American Ins. Co., 3 Pet. 
[28 V. S.] 307, and the other cases. And if 
on the appeal, 'the question of forfeiture is 
decided against the claimant, there is an end 
to all controversy about probable cause. 
The oificer cannot be held liable for a seizure 
as tortious after its propriety has been es- 
tablished by a final decree condemning the 



property. But here there was neither claim, 
nor trial, nor decree,— nothing to which an 
appeal could lie. It is a simple discontinu- 
ance, which, considered as an act in the 
cause, tei'minated it, but did not preclude 
the institution of new proceedings by the 
same captors and for the same cause. How 
can it be said that the captor is estopped by 
his discontinuance from alleging that he had 
probable cause for the seizure when that 
discontinuance left him at full liberty to re- 
assert his title under the forfeiture, and to 
renew the seizure, if need be, for the pur- 
pose of enforcing it. 

But it was argued that, independent of 
these acts of congress, the officer who has 
made a tortious seizure, has no escape from 
a decree of compensatory damages. But I 
need scarcely say that this has never been 
the law of the admiralty, either in instance 
or prize cases. The books are full of cases 
in which the arrest on the high seas has 
been held unlawful, but the court has re- 
fused to allow the claimant his damages or 
even his costs. I may refer to The Louis, 2 
Dod. 210; Shattuck v. Maley [Case No. 12,- 
714], and The Marianna Flora, 11 Wheat. 
[24 U. S.] 1, as among the marked cases in 
which this course of adjudication has been 
pursued. "The common-law doctrine,'' says 
Judge Washington in Shattuck v. Maley 
[supra], "as to torts committed by officers 
acting under authority of law, is certainly 
veiy rigid. They act at their peril; and if 
they by mistake act wrong, there are biit 
few cases in which they can be excused. 
But a reason may exist for this severity in 
cases happening on land, which does not 
exist where similar cases occur at sea. In 
the former, the means of obtaining correct 
information are more within the power of 
the officer; and the officer may, in most 
cases, if he doubts as to the fact, insist upon 
being indemnified by the party. But at sea 
this cannot be done." "To hold the officer," 
he adds, "responsible according to the event 
would be to render the law nugatory, since 
few men would be found bold enough to en- 
sure the eventual solidity of their judgment, 
however strong they might suppose the 
ground of it to be. But to excuse the offi- 
cer from damages if he should, in the execu- 
tion of this limited authority, violate the 
rights of others, he must show such reasons 
as were sufficient to warrant a prudent, in- 
telligent, and cautious man in drawing the 
same conclusion. This is what is called 
probable cause." 

"It is a ditt'erent thing" said Judge Story, 
delivering the opinion of the supreme court in 
^J'he Marianna Flora [supraj, "to sit in judg- 
ment on this ease, after full legal investiga- 
tions, aided by the regular evidence of all 
parties, and to draw conclusions at sea, with 
very imperfect means of ascertaining facts 
a^d principles, which ought to direct the 
judgment. It would be a harsh judgment to 
declare that an officer, charged with, high 
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and responsible duties on the part of his 
governmeut, should exercise the discretion en- 
trusted to him at the peril of damages, be- 
cause a court of law might ultimately decide 
that he might Avell have exercised that dis- 
cretion another way. Even in maritime torts, 
independent of prize, courts of admiralty," 
he added, "are in the habit of giving or witli- 
holding damages upon enlarged principles of 
justice and equity, and have'not circumscribed 
tliemselves -within the positive boundaries of 
municipal law. They have exercised a consci- 
entious discretion on the subject." 

I am, therefore, not precluded by the action 
in the disti-ict court of Massachusetts from 
entertaining the question whether there was 
reasonable gi-ound for the seizure of the Mala- 
ga, and if there was such reasonable gi-ound, 
it is a defence to the present libel. In dis- 
cussing this question, which is altogether one 
of fact, I feel very sensibly the imperfection 
of the proofs before me. I should be well 
pleased to examine the bills of lading, and 
shipping roll, appertaining to the voyage from 
Beverly to Rio, and the letters of insti-uctions 
under which the captain felt himself author- 
ized to chaiter her to Fonseea. I need, too, 
the manifest, the log book, the list of passen- 
gei-s from Rio to the coast, the crew list, the 
bills of lading, and all the other papers which 
were or should have been on board of her 
when she was arrested. These, if produced, 
might go to relieve my mind of the dark sus- 
picions which now press upon it. If they 
were ever in the possession of the captors, they 
were restored with the vessel, and the libel- 
lants should have produced them here. In 
their absence, I can only say that I am by no 
means satisfied of the innocence of this ves- 
sel, and that I think her owners may be 
well content with her release without asking 
more. Among the circumstances already ad- 
verted to in the narrative part of this opin- 
ion, there is one, which standing by itself 
unexplained, would go far to justify the arrest 
of the Malaga. According to the mate, "she 
had on board some three or four himdred bags 
of farina and rice." The former of these ar- 
ticles is a coarse flour, used almost exclusively 
for the diet of slaves on the passage to Brazil. 
It is the cheapest substitute for the African 
cassada, which is the food of the natives 
along the coast, and resembles it much. By 
the British act for the suppression of the slave 
ti-ade (2 and 3 Yiet. c. 73, § 4), it is expressly 
provided, that "an extraordmary quantity of 
rice, or of the flour of Brazil, commonly called 
farina, beyond what might probably be req- 
uisite for the use of the crew, found on board 
of a vessel, and not entered on the mani- 
fest as part of the cai-go for trade,' shall be 
considered as prima facie evidence of the ac- 
tual employment of the vessel in the trans- 
portation of negroes for the puipose of con- 
signing them to slavery," and as such, shall 
render her liable to condemnation. The three 
or four hundred bags of rice and farina, 
which were on board of the Malaga, were 



obviously not for the use of the crew, since 
the vessel was otherwise provisioned fully. 
If they were entered upon the manifest, the 
presumption which they raise would be re- 
butted; but the manifest, as I have already 
said, is not produced. It would be a severe 
judgment against an American ofiicer, charged 
to give efliect to the treaty stipulations be- 
tween his countiy and Great Britain, to hold 
that circumstance inadequate as a ground of 
reasonable suspicion, which in an English 
court v/ould condemn the ship. 

But, independent of this fact, the whole 
case is pregnant with suspicion. There is 
scarcely a circumstance wanting, except the 
final consummation of a guilty purpose, to 
place it at the side of the Pons [case unreport- 
ed], whose fate is upon the records of this 
court, and her associates, the Enterprise and 
the Kentucliy [unreported], as they stand out 
in the documents of Mr. "Wise, that accompa- 
nied the president's message of the 3d of 
March last,~the same charter party, scarcely 
varied, and the same Messrs. De Fonseea, 
and Da Cunha figuring as principal and sub- 
ordiimte. Whether she was intended to be 
used in the actual transport of slaves, or to 
serve as the tender and accomplice of the 
slave ship, carrying out the foreign crews, 
which were to navigate to Rio under the 
Brazilian flag, and bringing back the Ameri- 
can, which had navigated from Rio under 
that of the United States; whether she merely 
carried to the coast the goods which were to 
purchase slaves, and the farina which was to 
feed them, or whether, after landing part of 
her supplies at Kabenda, she was, in the 
words of the secretary of the navy, to "sail 
on an ostensible trading voyage to some 
neighboring port, returning when the slaves 
were ready to be shipped,— and then taking 
them on board without delay," I need not 
form an opinion. Nor need I inquire, in the 
absence of all the appropriate proofs, whether 
the sailing from Beverly for Rio was alto- 
gether free from dishonoring circumstances. 
It is enough for me to be convinced,— and of 
that I am convinced most fully,— that Lieut. 
Bispham acted with intelligent" and honorable 
discretion in arresting the Malaga, and send- 
ing her to this countiy for adjudication. It is 
wholly immaterial for this defence whether 
all, or how many, of these circumstances of 
suspicion were present to his mind at the 
time of the arrest. If the vessel was guilty, 
he is excused for bringing her in, even if he 
mistook her crime. I adopt the language of 
Judge Story on this point, (La Jeune Eugenie,) 
[Case No. 15,551]: "In tinith, the law looks 
not to niceties of this sort. If for any cause, 
precedent or subsequent, known at the begin- 
ning or known at the end, the property is 
condemned, the party is justified; and retro- 
actively, for all purposes, the capture, or sei- 
zure, or forcible possession, call it what you 
may, is deemed rightful and bona fide." 

I have thus far followed the learned coun- 
sel, in the arguments they have presented to 
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me, and should be excused perhaps for dis- 
missing the cause without fmrther remark. 
But there is one view of the closing act in 
the proceedings, at Boston, which I cannot 
pass over. That act, it seems to me, was an 
act of restitution and acceptance, unqualified, 
unconditional, without reserve or protest on 
either side. The action of the court was in- 
voked only because the property had passed 
into its custody, and could not he released 
except by judicial order. The act was the 
act of parties, solemnized by record. Such 
an act of restitution and acceptance is a 
mutual release, and bars the libellant's claim, 
had it been never so meritorious. 

A case, closely analogous to the present, came 
before Sir William Scott, in the Maria Pow- 
lona, (G C. Rob. Adm. 236.) The vessel had 
been captured, and was restored before final 
adjudication. The owners afterwards present- 
ed a demand in the admiralty against the 
captoi-s, for damages, and they urged that 
the captain's acceptance of the property was 
not intended as a waiver of damages, — that 
it had no other object than to expedite jus- 
tice, and that it had, moreover, occurred with- 
out any consultation with his principals, the 
owners, and without any opportunity for 
such consultation. Sir William Scott said: 
• "On the papers being brought in, a proposal 
was made to the master that he might pro- 
ceed on his voyage, and it must be understood 
to have been an absolute and unqualified pro- 
posal, and meant as a general acquittal on 
both sides." If there had been an intention 
to prosecute a demand for damages, arising 
from the seizure, the offer should have been 
accepted sub modo. Instead of that, the res- 
titution was accepted in the manner in which 
it was proposed, and, as such, must be under- 
stood to include an act of amnesty on both 
sides. It is not for the parties, then, to come 
again before the com-t, after all the papers 
have been withdrawn, and charge the captors 
with an unjustifiable seizm-e, when they have, 
in consequence of the restitution, lost the op- 
portunity of defending themselves. The 
claimant must take the inconvenience with 
the convenience of restitution. I am of opin- 
ion that the claimant has put himself out of 
the court, and that the offer of restitution 
being accepted as it has been, must be con- 
sidered as a discharge. I need not advert 
again to the circumstances in the case before 
me, which give emphasis to Sir William 
Scott's argument. The libel must be dis- 
missed, with full costs. 
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District Court, S. D. New York. 1842. 

Ba^JKKUPTCT — I\FOIiMALITIES IX PBTITIOS— SiG- 
XATDRE — EUASUUES — SCHEDULE XOT DEFINITE. 

In this case, the application of [Robert] 
Malcom for a decree of bankruptcy was op- 



posed on the ground of informality in hl& 
petition: 1. Because the name of the peti- 
tioner was not signed in full, 2. Because- 
there were erasures and interlineations in 
the petition. 3. Because the schedule was. 
not sufiiciently definite. 

BETTS, District Judge, said that, by the- 
rule of the court, the petition should be free 
from erasures, etc., and the name of the 
petitioner signed in fidl. If wanting in con- 
formity to these rules, the papers would be- 
sent back. It was not contemplated by 
the rule to destroy the merits of an appli- 
cation, unless the sense of the paper was 
ruined by such erasures and interlineations, 
or if the papers were grossly imperfect. It 
is intended to have the papers neatly made 
out, so that they can readily be read over. 
In this case, he thought the objections not 
founded in fact. The petitioner first wrote- 
his name with the ordinary abbreviation of 
"Rob't," and that was erased and the name 
written in full. So with the interlineations 
in the papers. They were not such as af- 
fected the sense of the document, but ia 
some instances rendered it more definite. 
The court did not think it an infringement 
of the rule, that one or two small words- 
were interlined in the body of a paper. An- 
other objection is, that the schedule is not 
sufficiently definite. The party sets out 
family stores. It is not necessary that the 
petitioner should set forth a perfect and 
complete exhibit of every article. But it 
must be so explicit that the assignee or his- 
agent may be enabled to find the property 
if necessary. And so with wearing apparel. 
It is not necessary that every article of 
clothing should be set out, only it should be- 
so set forth that the assignee may be en- 
abled to ascertain whether he can claim it 
or not. 
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Case Ho. 8,987. 

The M, A. LENNOX. 

[4 Ben. 190.] i 

District Court, E. D. New York. May, 1S70. 

Negltgexce— Tow Boat and Tow— Delay ix 
Castixg off Hawser. 

1. Where a steamtuj? was employed to tow out 
a ship, which was lying stern out at pier 37, 
East river, and, having attached a hawser to her 
stern, towed her out stern foremost into the 
river, and then east ofE the hawser, and attempt- 
ed to come alongside and talie anotlier hawser 
from the ship's starboard bow, and the hands 
on board the ship failed to promptly catch the 
heaving-lines, and before the hawser could be 
properly attached, the ship drifted stern fore- 
most against a pier on the opposite side of the 
river, and received injury, Jidd, that the in- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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jury was occasioned by negligence on the part of 
the tug, in towing the ship so far out into the 
river, before easting oCE the hawser. It should 
haye been cast off as soon as the ship had fairly 
-cleared the New York piers. 

[Cited in The Merrimac, Case No. 9,478.] 
2. The tug was liable for the damages. 

In admii-alty. 

J. T. SIcGowan, for libellant, 
Goodrich & Wheeler, for respondents. 

BENEDICT, District Judge. This is an 
action brought to recover of the propeller 
M. A. Lennox the damages alleged to have 
arisen from her negligence in transporting 
the ship Corsica in the East river, on the 
nth of December, 1849. 

The facts proved, so far as they are neces- 
sary to disclose what I consider to be the 
controlling feature of the case, are these: 
The Corsica was a large ship, lying at pier 
37, on the New York side of the East river, 
•with her stem out, and was desirous of be- 
ing transported thence to Greenpoint. At a 
proper time of tide, and when there was 
little or no -wind, fog, or other impediment, 
the propeller M. A, Lennox imdertook the 
"transportation of the ship. She accordingly 
made fast to a hawser, which was put out 
from the ship's quarter, and so hauled the 
ship out of the slip stern foremost. The 
-ship was then towed a certain distance out 
Into the river, stern foremost, and then the 
tug stopped, cast off the hawser, and at- 
tempted to get alongside of the ship, to take 
41 second hawser from her starboard bow, 
in order to tow her upon a hawser to her 
place of destination. The sternway of the 
-ship, and her distance out in the river at 
the time the hawser was cast off by the 
tug, proved to be such that, before the tug 
got hold of the ship by the second hawser, 
-and acquired headway, the tide, which runs 
Tip past the Brooklyn piers at that time and 
place, carried the ship upon one of the 
Brooklyn piers, known as Wetmore's dock, 
whereby her rudder was injured, and the 
damages sued for sustained. 

It is manifest from this statement, that, 
whatever other negligence there might have 
Tjeen on this occasion, it was negligence to 
take this large ship so far out into the river 
with the stem hawser, and that this negli- 
gence was XI cause of liie disaster which fol- 
lowed. Evidence has been introduced to 
•show that the failure of the hands on the 
ship to promptly catch the heaving-lines 
which were thrown from the tug after the 
stem hawser was dropped, by means of 
which the second hawser was to be taken 
on board the tug, prevented the tug from 
.getting hold of the ship by the bow hawser, 
in time to keep her off the piers; but if this 
be so, still it was negligence to take the 
ship so near to the Brooklyn side that a 
failure to catch the heaving-line at the first 
-or second throw would result in her striking 
'the piers. The safety of such a ship should 



not have been made dependent upon the 
chance of catching a heaving-line when 
thrown. 

In this view of the case, its determination 
must depend upon the question whether the 
tug is responsible for the distance which the 
ship was towed upon the stem line before it 
was cast oE; and my ophiion is that, under 
the circumstances the tug is so responsible. 
The manoeuvre which this tug undertook to 
perform was, to start the ship out by a stem 
line, and then drop it and make fast to a 
bow line, and get headway on the ship before 
she would run across the river. It was a 
manoeuvre not unattended with risk, but 
tvhich could have been accomplished by the 
exercise of caire and skill, and it manifestly 
required for its successful accomplishment 
that the stem hawser should be cast off at 
the earliest possible moment. But, instead 
of dropping the hawser as soon as the ship 
was clear of the New York piers, the tug 
kept towing until the ship was two-thirds of 
the way over to Brooklyn, and where the 
ordinary mishap of failing to catch a heaving- 
line resulted in placing her upon the Brook- 
lyn piers. It was the duty of the master of 
the tug to determine the distance he would 
require for his manoeuvre, i. e., to stop, 
drop the stem hawser, turn his boat, and 
make fast to the bow line. 

Ordinary pmdence required the hawser to 
be dropped at the earliest moment after the 
ship had fairly cleared the New York piers; 
and I find nothing in the evidence which jus- 
tifies the tug in holding on, as she did, until 
the ship was in a position of danger; for a 
ship cannot be considered as otherwise than 
in danger when she is drifting towards piers, 
and so near as to require not only great dili- 
gence but good fortune to prevent her from 
striking. I hold the tug, therefore, to be 
responsible for lack of proper care in taking 
the ship so far out into the stream before 
she dropped the hawser. In arriving at this 
conclusion, I have not overlooked the de- 
fence which has been sought to be rested 
upon evidence tending to show that the ship 
was being transported under the direction of 
her own master, and that, in point of fact, , 
the master of the tug acted imder the direc- 
tion of the master of the ship in determining 
the distance out to which the ship was taken. 
A careful consideration of the testimony 
given by the various witnesses has convinced 
me that there was nothing in the action of 
.the master of the ship, on this occasion, 
which can absolve the master of the tug 
from the responsibility of a negligent pei'- 
formance of the manoeuvre which he under- 
took. It is tme that the master of the ship 
was on board the ship, and gave some orders 
in regard to the hauling of the ship, as she 
was coming out of the dock, but I am satis- 
fied of the correctness of the master's state- 
ment, that he told the tug to drop the hawser 
as soon as the ship was clear of the New 
York piers, and nothing occurred which 
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would warrant the captain of the tug in 
supposing that the master of the ship had 
undertalien to say how far out the tug should 
go before turning to take the how line, or 
had in any way made himself responsible 
for the nearness of his ship to the Brooklyn 
piers at the time the tug stopped towing. 
The manoeuTre of shifting the position of 
the tug from that of towing by the stern 
hawser to that of towing ahead was a man- 
oeuvre which the master of the tug knew he 
would be obliged to perform when he took 
hold of the stern line. If not responsible 
for the mode of taking the ship out upon 
such a line, which was clearly improper, he 
is certainly responsible for any want of due 
care and skill displayed in making the nee- 
esssary change of his position, and such 
want of care is shown in his taking the 
ship so far out into the stream before he 
stopped towing. The decree must, according- 
ly, be for the libellant, with an order of 
reference, to ascertain the damages. 
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Case No. 8,988. 

MALLETT et al. v. DEXTER. 

[1 Curt 178.] 1 

Circuit Court, D. Rhode Island. June Term, 
1852. 

Courts— FntST to Take Jdrisdiction — Admixis- 
TEATOii — Account — Fraud. 

1. When an administrator is in the process of 
accounting before a probate court, he cannot be 
compelled to account in this court, by a bill in 
equity. 

[Cited in Board of Foreign Missions of Pres- 
byterian Church T. McMaster, Case No. 1,- 
58G.] 

2. The circuit court has concurrent jurisdiction 
with the probate court, to decree an account in 
favor of distributees. 

[Cited in Chapman v. Borer, 1 Fed. 275.] 

3. When two courts have concurrent jurisdic- 
tion, the one which first has possession of the 
subject must adjudicate; and neither of the par- 
ties can be forced into another court. 

[Cited in Riffgs v. Johnson Co., 6 Wall. (73 U. 
S.) 197; Haines v. Carpenter, Case No. 5,- 
905; Blake v. Alabama & G. R. Co., Id. 
1.493; Toung v. Montgomery & E. R. Co., 
Id. 18,166; Providence & N. Y. S-'S. Co. v. 
Hill Manuf'g Co., 109 TJ. S. 578, 3 Sup. Ct. 
379, 619; Andrews v. Smith. 5 Fed. 841; 
Latham v. Chafee. 7 Fed. 524; Pulliam v. 
Pulliam, 10 Fed. 29; Bruce v. Manchester 
& K. R. R.. 19 Fed. 344; Reinach v. At- 
lantic & G. W. R. Co., 58 Fed. 44.] 

[Cited in brief in Blake v. Butler, 10 R. I. 
134; Corey v. Ripley, 57 Me. 70. Cited in 
Ghapin v. James. 11 R. I. 89; Bank of 
Bellows Falls v. Rutland & B. R. Co., 28 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 



Vt. 478; Hill Manuf'g Co. v. Providence & 
N. Y. S. S. Co., 113 Mass. 500; Du Vivier v. 
Hopkins, 116 Mass. 128.] 

4. An account of an administrator, thouixh 
settled by a judicial decree of a court of compe- 
tent jurisdiction, may be opened for fraud. 
[Cited in Griswold v. Central Vermont R. 

Co., 9 Fed. 800.] 
[Cited in WiUiams v. Herrick (R. I.) 25 Atl. 
HOC] 

[This was a bill filed by Edward J. Mal- 
lett and others against Samuel Dexter, ad- 
ministrator.] 

Carpenter & .Tenckes, for complainants. 
3Ir. Ames, for defendant. 

CURTIS, Circuit Justice. This is a bill in 
equity, filed by the next of kin and dis- 
tributees, according to the law of Rhode Is- 
land, against the defendant, as administra- 
tor of the intestate estate of the late James 
Fenner. The cause came on to be heard on 
the pleadings and evidence; and it appears 
that the scope of the bill is, to open certain 
administration accounts which have been 
settled in the probate court, upon the ground 
of fraud, and also to require an account of 
the residue of the administration not em- 
braced in those settled accounts. These are 
distinct subjects, and must be separately 
considered. And first, as to so much of the 
bill as seeks for an account of the residue of 
the defendant's administration not em- 
braced in the settled accounts. It appears 
that this bill was filed on the twenty-third 
day of September, 1850, and that in the 
month of August preceding, the defendant 
had filed an account in the municipal court 
for the city of Providence, which, by the 
law of Rhode Island, has jurisdiction of the 
probate of wills, the grant of administra- 
tions, and the accounts of executors and ad- 
ministrators; and that all persons interest- 
ed, including the complainants, had been 
cited to appear and object to the said ac- 
count, if they saw fit, on the twenty-fourth 
day of September, the next day after the 
bill was filed. That the state court thus had 
possession of the subject-matter, and com- 
plete jurisdiction over it, cannot be doubted. 
It is certainly competent for each state, un- 
der whose laws administration is taken, to 
confer on either of its tribunals, jurisdiction 
over the accounts of administrators, and to 
provide for their being rendered, stated, and 
settled, judicially, in any court of the state. 
Vaughn v. Northup, 15 Pet. [40 U. S.] 1 
The law of Rhode Island made it the duty of 
the defendant to render the accounts of his 
administration to the municipal court; and 
when he had rendered an account there, and 
that court had cited the complainants to ap- 
pear, not merely the items of that account, 
but every thing which ought justly to be in- 
eluded in it, and consequently the whole un- 
settled residue of the administration, so far 
as it was then a subject of account, was 
regularlj' pending for judicial examination 
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and settlement before tbat covirt. It is true, 
this court, as a court of equity, lias a con- 
current jurisdiction over the accounts of ex- 
ecutors and administrators, in behalf of dis- 
tributees as well as creditors, as was held 
by 3ilr. Justice Story in Pratt v. Northam 
[Case No. 11,376]. But no principle is better 
settled, than that in all cases of concurrent 
jurisdiction, the court which first has pos- 
session of the subject must adjudicate upon 
it Smith Y. Melver, 9 Wheat. [22 XJ. S.] 
532; Wallace v. McGonnell, 13 Pet. [3S "tJ. 
S.] 136; Shelby v. Bacon, 10 How. [51 U. S.] 
56. And neither of the parties can be forced 
into another concurrent jurisdiction. It fol- 
lows, that the concurrent jurisdiction of this 
court cannot be exercised upon this biU, in 
respect to the unsettled residue of this ad- 
ministration, because that subject-matter 
was regularly pending between the same 
parties, before another tribunal, when this 
bill was filed. It is true that the complain- 
ants, some of whom are aliens, and others 
citizens of states other than Rhode Island, 
are thus deprived of their resort to the 
jurisdiction of this court; but so would all 
such persons have been, when sued in a 
state court, had not the judiciary act en- 
abled them to remove suits from the state 
coui'ts to the circuit courts of the United 
States; and that provision does not include 
proceedings of this character. 

The case of Shelby v. Bacon, 10 How. [51 
U. S,] 56, on examination, will be found con- 
sistent with the result at which I have ar- 
rived. In that case, the complainant had a 
clear right to come into a court of the 
United States, to establish his claim as a 
creditor, and to compel the trustees to pay to 
him his distributive share of the assets of 
the bank. The state court had not obtained 
jurisdiction over either of these subjects; 
but the court do not decide, that if the plea 
had contained proper averments to show 
the state court in possession of jurisdiction 
over the subject-matter of the accounts of 
the trustees, -n-ith authority to act in rem. 
the complainant could compel the trustees 
to come into another jurisdiction to settle 
tlie same accounts. Besides, whatever may 
be the effect of that particular statute of 
Pennsylvania respecting the accounts of as- 
signees under a voluntary assignment for 
the benefit of creditors, I should feel great 
difliculty in holding, that an administrator, 
who has filed his account in the proper state 
court, pursuant to the laws from which he 
derives his authority, and in compliance 
with his ofiicial bond, can be drawn away 
to another jurisdiction, and proceed to set- 
tle the same account there. In Vaughn v. 
Noithup, 15 Pet. [40 U. S.] 1, the supreme 
court say, the administrator is exclusively 
bound to account for all the assets he re- 
ceives, under and by virtue of his adminis- 
tration, to the proper tribunals of the gov- 
ernment under which he derives his author- 
ity. And although I do not understand the 



court to mean to exclude altogether the ju- 
risdiction of the courts of the United States, 
but only the jurisdiction of the courts or 
other states, yet their language expresses 
strongly the capacity of the appropriate 
state tribunal to possess and exercise juris- 
diction over this particular subject-matter, 
and shows the irregularity of attempting to- 
withdraw it from that jurisdiction, when it 
has once passed under it If an adminisn-a- 
tor neglects or refuses to account, I should 
hold him to do so upon a bill in equity in 
behalf of distributees, being aliens, or citi- 
zens of another state. But if he is in the- 
process of accounting, before the appropri- 
ate tribunal, having the parties before it, I 
am of opinion this court should not compel 
him also to account here. 

The other branch of the case is that part of . 
the bill which seeks to open settled accounts, 
on the ground of fraud. The only subject 
necessai-y to be examined under this head, is 
the charge contained in the amended bill con- 
cerning the money paid to Burrington An- 
thony. The other matters stated in the bill are 
either not alleged to be fraudulent, but only 
as false charges and credits, or the proof is 
entirely insufficient to support the allegation 
of fraud, which, wherever it is made in those 
instances, is met and denied by the answer. 
The charge respecting the money paid to- 
Anthony is, in substance, that the estate was 
indebted to him, as assignee of an insolvent, 
debtor, in the sum of nine hundred and thirty- 
one dollars and fifty cents; and that the de- 
fendant agreed with Anthony to pay him- 
eight hundred dollars, and take his receipt for 
the whole debt, for the purpose of charging 
the estate as if he had paid the whole, 
Anthony agreeing to keep it secret That the 
receipt was accordingly given; and upon that, 
as a voucher, supported bj" the defendant's- 
oath, the whole sum was allowed to the de- 
fendant in an account settled by him in the 
municipal court March 13, 1848, the com- 
plainants being then ignorant of the facts. 

The first question is, whether this matter 
also was not pending before the municipal 
court when this amendment was made to the 
bill, on March 24, 1851. It does not appear 
that at that time any administration account 
was pending before the court; though one 
was filed on May 9, 1851. And if there had 
been an account then pending, a charge of 
fraud in a previous account, with a view to 
obtain a decree to open it, is so far a dis- 
tinct subject-matter, that I should hesitate to 
say it was before the municipal court and 
within its jurisdiction, because it had another 
account pending before it It has been 
argued, that the municipal court has not 
jurisdiction to open a settled account on the 
ground of fraud, because the statute law of 
Rhode Island (Digest, p. 247, § 31) contains a 
provision, that "the settlement of the accounts 
of any executor, administrator, or guardian, 
by the court of probate, or in case of appeal 
by the supreme court, shall be final and con- 
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■elusive on all parties concerned therein, and 
shall not be subject to reexamination in any 
Tvay or manner whatsoever." But in North- 
4im V. Pratt [Case No. 11,376], Mr. Justice 
Story had under consideration this same 
statute, and decided that it was not intended 
to give validity to the settlement of an ac- 
count obtained by fi-aud. Such a settlement 
is a nullity, and there would seem to be no 
reason why a court of probate should not 
treat it so, and cite the administrator to settle 
anew. In Massachusetts, at a time when, 
though there was no positive provision of 
statute law, there was the principle which 
makes a judicial decree final, it was repeated- 
ly decided, that the settlement, even of a final 
probate account, could be opened by a court 
of probate for fraud; and that a court of 
equity would not interpose. Jenison v. Hap- 
good, 7 Pick. 7; Davis v. Cowdin, 20 Pick. 
510. I do not proceed, therefore, on the 
ground that the municipal court has not juris- 
diction to open a settled account for fraud, 
but upon the other ground, that, when the 
amended bill was filed, it was not in posses- 
sion of the subject matter, and that this 
-court, having concurrent jurisdiction, and hav- 
ing been appealed to, must adjudicate. And 
this compels me to examine the merits of this 
charge. It is certainly a very grave one, being 
nothing less than a charge of a conspiracy to 
cheat the estate, by the production of a 
false voucher, and tlie execution of that de- 
-sign by means of jperjury. 

The answer of the defendant to this charge 
is as follows: "And this defendant, further 
answering, saith, that the amount due from 
estate to said Anthony, amounted, with the 
interest, to the sum of §931.50, in April, 1848; 
that the consideration in the deed, drawn by 
-said Potter, was $900, conveying said build- 
ing to said heirs, and was dated on the 5th 
day of April, 1848. That by an examination 
of the defendant's personal cash books, that 
on the 10th day of said April, in the presence 
of said Anthony, and for the purpose of pay- 
ing him said sum of $931.50, he obtained a 
■check from his agent for §1,000; that, on 
the 15th of April, afterwards, he received an 
Instrument of writing, signed by the heirs, 
authorizing the payment thereof; and on the 
21st of said April, he procures the receipt of 
said Anthony, wherein and whereby he ac- 
knowledges himself to have received $931.50, 
in conformity with said instrument of writ- 
ing, and on the same day charged by the ad- 
ministrator, in his account with the estate. 
And this defendant further answering saith, 
that at the time said Anthony applied to him 
to pay said sum of money, he offered to 
make a discount, if this defendant would ad- 
vance him the money out of his own private 
funds, which this defendant refused to re- 
•ceive, and told him if he paid him any thing, 
he would pay him his whole debt. And this 
■defendant verily believes that he did pay said 
Anthony the sum of $931.50, and not $800 
•only, as the plaintiffs allege in their saia bill 



of complaint; and that said Anthony's receipt 
is a true, and not a felse, receipt. And this 
defendant further answering saith, that he 
was induced to pay said Anthony, out of his 
private funds, because his wife was owner 
of one half the property, and owed half the 
debt, and he did not wish to be further im- 
portuned by said Anthony." It was stated, 
in argument, that this answer was di-awn by 
the defendant himself, without the aid of 
counsel. Its structure and style render this 
highly probable. It is certainly less direct, 
pointed, and explicit, in responding to this 
charge, than might reasonably have been ex- 
pected. In answering as to accounts, dates 
and the like, belief is ordinarily sufficient. 1 
Vern. 170; 4 Beav. 41. But in answering a 
charge of meditated fraud, to be effected by 
a false voucher, supported by perjury, belief 
that the sum shown by the voucher was paid, 
is, to say the least, a feeble response. I do 
not allow the suggestion, that the defendant 
drew his own answer, to have any weight. It 
would be dangerous to permit it to operate at 
all, to excuse any want of directness in meet- 
ing a charge of fraud. ' If parties, either from 
false economy or self-<:onceit, choose to un- 
dertake what they cannot perform, in a court 
of justice, they must suffer the consequences. 
If they act for themselves, instead of employ- 
ing others, in order to find shelter for ^any 
obliquity under the allowance for their short- 
comings, which they presume upon, they will 
be likely to be disappointed- I take this 
answer as it stands; and I do not hesitate to 
say, that if it was met by one witness, whose 
testimony was open to no exception, I should 
hold the charge proved. But the difficulty 
in the complainant's case is, that his witness 
comes to testify to his own turpitude. He 
saj's, in substance, that he was an accomplice 
in a eonspii-acy to cheat the estate. An agree- 
ment with a trustee, to receive a less sum for 
a greater, and give a receipt for the greater 
sum, in order to have it used as a voucher 
that such greater sum was paid, accompanied 
by an express promise to keep the real ti'ans- 
action secret, is a matter which no man can 
testify to, without seriously impairing his 
credit as a witness. He may tell the truth; 
but we have not such security in his doing so, 
as to render it fit to rest a judicial decree on 
his evidence alone. There is no rule of law 
which forbids the court to credit the testi- f 
mony of a particeps criminis; but prudence 
and sound reason dictate great caution in 
weighing such evidence, and, in my judgment, 
it is not sufficient to prove a charge like this. 
For, whatever may be said of the want of 
explicitness and force in the answer, it does 
declare the defendant's belief that he paid 
the whole sum due, a belief which it would 
seem he could not entertain if he had been 
guilty of this fraud. And it is not to be lost 
sight of, that the bill itself charges that this 
item was allowed by the court, on the produc- ■ 
tion of the voucher, supported by the oath of 
the defendant. Considering that this is an 
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attempt to open an accotmt settled by a judi- 
cial decree, after notice to all pai-ties; that 
tlie account was supported by the oatb of the 
administrator; that the answer declares the 
defendant's belief that he paid the whole 
sum; that the witness comes to testify against 
his own receipt, in writing, given at the time; 
and by his testimony shows, that if there was 
a fraud, he so far participated in it, that the 
■court cannot know how far to rely upon him, 
I am of opinion the charge is not made out, 
so as to induce the court to open the account; 
and the bill must, therefore, be dismissed, 
with costs. But I think it proper, under Oie 
■circumstances, that this , should be without 
prejudice, except as to the particular charges 
of fraud here adjudicated on. As to all items 
not adjudicated upon, specifically, in some 
former account, this remedy will be complete, 
and ought to remain open to the complain- 
ants. And as to any other matter embraced 
in this bill, and not adjudicated on, the com- 
plainants should be left at liberty to proceed. 
In that ti-ibunal, or elsewhere, as tliey may 
be advised. 



Case Ho. 8,989. 

MALLETT v. FOXGEOFT. 

[1 Story, 474.] i 

Oircuit Court, D. Maine. May Term, 1841.2 

Writ of Right— Judomejtt on Paktjtion — Kes 
Judicata— Upon the Point— Bt Ixpekesce. 

1. It is no bar to a' writ of right, that there has 
been a judgment on a petition for partition be- 
tween the same parties, in favor of the tenant, 
upon an issue joined therein on the sole seisin 
of the demandant. 

2. Judgment in a possessory action (and a 
petition on a writ of partition is but a posses- 
sory action) is no bar to a writ of right. The 
issue, in the latter, is upon the mere right; in 
the former, it merely binds the right of posses- 
sion; it does not draw in question the mere 
right 

3. A verdict, to be a bar or estoppel, must he 
■direct upon the very point of the issue; and not 
merely so by argument or inference. 

4. A verdict in favor of the petitioner in a 
petition for partition, where the issue is upon 
the sole seisin of the respondent, establishes 
■only, that he had not a sole seisin at the time 
■of the filing of the petition. Consistently with 
such a finding, he may have had a sole seisin 
within the last twenty years, before that time, 
that is, within the statute limitation of writs of 
light. 

Writ of right for two lots of land (No. 11 
In the fourth range, and No. 11 in the fifth 
range) in Lee, Penobscot county, Maine. The 
■count was on the demandant's own seisin 
within twenty years. Plea, the general is- 
sue. At the tiial, it appeared, that the real 
question between the parties was merely one 
of title; both parties claiming under an orig- 
inal grant of the commonwealth of Massa- 
chusetts to Williams College of a tract of 

1 [Reported by William W. Story, Esq.] 

2 [Affirmed in 4 How. (45 U. S.) 3o3.] 

16FED.0AS.— 35 
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land of 23,040 acres, of which the demanded 
premises were parcel. 

At the trial, Mr. Paine, for the demandant 
[David Mallett], made out a regular deraign- 
ment of title from Williams College of a part 
of this tract, comprehending the lots now in 
conti-oversy, through intermediate purchasers 
to Samuel T. JMallett, who conveyed the lots 
in controversy to the demandant (his son) on 
the 12th of August, 1829. 

Fessenden & Deblois, for the tenant, 
claimed title from Williams College, under a 
mortgage dated the 5th of June, 1827, and 
made to the college, of 6,000 acres of the 
original tract of 23,040 acres, by Samuel T. 
Mallett; upon which mortgage the college 
recovered a judgment, in October, 1S3S, 
which included the demanded premises, and 
which was duly consummated by a writ of 
habere facias possessionem in June, 1839. 
In July, 1839, [Joseph F.] Foxcroft (the ten- 
ant) and one Webber filed a petition for par- 
tition of these 6,000 acres, before the state 
court. Upon that petition, the demandant 
appeared as respondent, and pleaded, that he 
was sole seised *of the two lots. The jury 
found a verdict upon the petition for the peti- 
tioners, and judgment passed accordingly. 

Upon this proof, Fessenden & Deblois, for 
the tenant, contended, as a preliminary 
ground, that the demandant was estopped 
by this judgment to re-try the question of 
seisin, which had been already decided in 
the suit for partition, and that it was a bar 
to the present suit And they cited the stat- 
ute of Jlaine, 1820 (chapter 62) and the ease 
upon the partition reported in 4 Shep. [16 
Me.] 89. 

STORY, Circuit Justice. We are of- opin- 
ion, that the objection is unmaintainable in 
point of law. The present suit is a writ of 
right, and no judgment in a writ or petition 
for partition will constitute any bar to the 
maintenance of a writ of right between the 
same parties. A writ of partition, or a peti- 
tion for partition, which is but a substitute 
for the former, is a mere possessory action; 
and, at most, a judgment in a possessory ac- 
tion, can bar only an action of as high a 
nature, that is, a possessory action; for the 
judgment only establishes the right of pos- 
session. But a writ of right is in no just 
sense a possessory action. It is founded up- 
on the mere right, aad not apon the posses- 
sion; and the general issue or mise Is but a 
trial of the mere right The plea of the de- 
mandant of a sole seisin, to the petition of 
partition, even if it were found against him, 
would only disprove his sole seisin at the 
time when the petition was filed. It would not 
prove, that he was not so seised at any prior 
time within the last twenty years, which is 
the statute limitation of writs of right. It 
could not be pleaded as a bar to a writ of 
right, or as an estoppel thereof; since it did 
not, and could not try the same question, 
who had the better mere right The most, 
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that can be said, is, that it is admissible as 
eyidence between the same parties. But of 
what is it evidence? Certainly only of the 
yei-y fact of sole seisin put in issue by the 
pleadings; and that can properly apply only 
to sole seisin at the time when the partition 
was filed. 

But, in truth, the proceedings upon this pe- 
tition for partition do not present, when close- 
ly examined, any such verdict of the jury, 
upon the issue joined by the parties, as the 
argument has supposed. It is wholly irreg- 
ular and incorrect. The duty of the jury was 
to find the very point of sole seism or not, 
as alleged by the respondent (the present de- 
mandant). They have done no such thing. 
But, instead thereof, they have found a col- 
lateral fact, bearing indirectly upon the is- 
sue, to wit, that the deed of Samuel T. Mal- 
lett to the demandant (his son) was fraudu- 
lent. Now, this fact might have been impor- 
tant to be established upon the trial of the 
issue; nay, might have justified a verdict 
for the petitioner. But it was by no means 
necessarily decisive of the merits of the case; 
ov, if it was, it was merely by argument and 
inference, and not as a matter of direct find- 
ing of the issue. And no bar or estoppel can 
be taken by way of inference or argument. 

In truth, it now appears, and is admitted 
at the bar, that the real question in contro- 
versy between the parties in the present suit 
is (as it probably was upon the petition for 
partition,) whether the Settlers' Lots, so 
called (the lots in controversy,) were ex- 
cepted from the mortgage to Williams Col- 
lege, or not. If they were excepted, then the 
demandant is entitled to maintain his writ 
of right. If not excepted, then the tenant is 
entitled to a verdict on the general issue. In 
either view. It is wholly immaterial, whether 
the deed of Samuel T. Mallett to the de- 
mandant was merely colorable and fraudu- 
lent between the parties, or not; for if the 
lots were not included in the mortgage, the 
tenant is a mere stranger, and is not entitled 
to contest the validity of the deed, since he 
does not claim under it; and it may be good 
and binding between the gi-antor and the 
grantee, notwithstanding it is but a colorable 
conveyance meditated by them. If, on the 
other liand, the mortgage did include the lots, 
then it is equally plain, that the deed of 
Samuel T. Slallett to the demandant, even if 
made bona fide, could convey no title against 
the tenant, who claims under the paramount 
title of the mortgage; and he, therefore, 
would thus have the better right to hold the 
demanded premises. Therefore, "quancunque 
via, data est," the question of fraud seems 
not properly before this court upon the pres- 
ent pleadings. 

MEMORANDUM. Upon this intimation of 
the opinion of the court, the tenant moved for a 
continuance, which was granted by the court. 

[A writ of error was sued out in the supreme 
court, where the judgment of the court below 
was affirmed. 4 How. (45 U. S.) 353.] 
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In re MALLORY. 

[4 N. B. R. 153 (Quarto, 38).] i 

District Court, D. Nevada. 1870. 

BiXKBUPTCr — ASSIGSEE — MiSMASAGEMEST — 

Frauds — Motion to Remove — Goon 
Faith — Costs. 

Where an assignee, who is clerk of the banli- 
rupt's attorney, is charged with mismanagement 
of the estate, and that he sold the property for 
less than its value, and had been guilty of gross 
frauds, and his removal is asked by the credit- 
ors who are unwilling to intrust the exposition 
of those frauds to such assignee, and a committee- 
is named to conduct the proceedings on the part 
of the creditors, Jidd, it is expedient that there 
should be another assignee substituted for the 
present one. At the same time such order will 
be made as to fully protect the present assignee- 
against the cost of this proceeding, for it ap- 
pears from the testimony that he has acted 
throughout with entire good faith and energy. 
The costs of this proceeding must be paid out 
of the estate. 

[Cited in Re Blodget, Case No. 1,552; Catlin 
V. Hoffman, Id. 2,521; Citizens' Bank v. 
Ober, Id. 2,731; Re Wetmore, Id. 17,4GG.] 

In bankruptcy. 



HILLYER, District Judge. The petition 
charges that the assignee has mismanaged 
the estate; that by connivance with others 
he has sold property for less than its value; 
that he has failed to make reasonable efforts 
to recover the property of the estate; that 
the present assignee is the confidential clerk 
of the' attorney of the bankrupt; tiiat he 
favors the bankrupt and his attorney; and 
that the bankrupt has been guilty of gross 
frauds, and the creditors petitioning ai-e un- 
willing to intrust the exposition of those 
fi-auds to the present assignee. The peti- 
tion is signed by three creditors, who, it is 
alleged, are a committee representing a ma- 
jority in number and value of the creditors. 
The answer of the assignee denies specifical- 
ly all the allegations of the petition except 
that he is clerk of the bankrupt's attorney. 
All the charges of fraud on the part of the- 
assignee; or connivance with the bankrupt 
in the concealment of property, have been 
most successfully met, and were, as a ground, 
for removal, abandoned on the argument. 

Something was alleged in the pleading, and 
more was said on the argument, imputing 
unprofessional conduct and bad motives to 
the counsel for the assignee on one side and; 
of the creditors on the other. I can see no 
shadow of foundation for this on either side, 
and I regret that either should have felt it 
necessary to vindicate his conduct in the pro- 
ceeding by language so bitter and personal 
as was employed. The character and ability 
of both gentlemen are too well established 
to require any vindication from this court,. 

1 [Reprinted by permission.] 
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and in the conclusion to whicli I have come, 
I have laid aside all consideration of these 
charges, which are entirely unsupported by 
proof sufficient to found a suspicion upon. 
There has been more said about fraud in this 
matter and less proved than in any case I 
have ever heard. 

I shall proceed to decide only such ques- 
tions as seem to be properly involved in the 
case. It is admitted by the assignee that he 
solicited from creditors his appointment; that 
he has done so in other cases, and makes it 
in some sort a bxisiness to procure his elec- 
tion as assignee in bankruptcy. He claims 
that it is right and proper to do so. The 
fact of such solicitation has been held to be 
good ground upon which to withhold the 
judge's approval of an assignee's election. 
The creditors should be left free and un- 
biased in their choice. Such is the policy of 
the bankrupt act [of 1867 (14= Stat. 57)]. It 
might lead to abuses if assignees were per- 
mitted to do this. In re Doe [Case No. 3,- 
957]. Whether there has been such an in- 
fluence exercised by the assignee or not, as to 
invalidate his election, must be left to de- 
pend upon the circumstances of each case. 
There might be some solicitation on the part 
of the assignee which would in no way in- 
fluence the choice of the creditors. The 
creditors having knowledge of the action of 
the assignee in soliciting his own election, 
and permitting him to qualify and act for 
six months, as in this case, without objec- 
tion, it is too late to ask his removal on. that 
ground alone. Some little evidence was giv- 
en tending to show that one of the attor- 
neys of the bankrupt interested himself in 
procuring the election of this assignee, and 
voted by proxy a large portion of the votes 
given for him. Neither the bankrupt nor his 
solicitors can be permitted to make the pro- 
ceedings in bankruptcy his proceedings. Ex 
parte Arrowsmith, 14 Ves. 209. 

It is clearly wrong to allow the bankrupt 
to select his assignee. Such an. assignee 
might favor the bankrupt at the expense of 
the creditors' interests. In re Bliss [Case No. 
1,543]; Eden, Bankr. Law, 221. That the as- 
signee is the confidential clerk of the bank- 
rupt's attorney might be a good reason for 
withholding the approval of the choice, if 
objections were made by the creditors before 
approval, but such objection should be made, 
if the facts are known to the creditors, im- 
mediately after election; and if, with full 
knowledge of the facts, the assignee is al- 
lowed to go on and exercise his duties, some- 
thing more ought to be shown— some miscon- 
duct, or that the relation existing is in some 
way prejudicial to the rights or interests of 
the creditors. A relative of the bankrupt has 
been rejected, . in Re Powell [Case No. 11,- 
354], and the reason for disapproving the 
creditors' choice in that case seems to apply 
with some force to the clerk of the bank- 
rupt's attorney. But there is no restriction 



upon the choice of the creditors, in the bank- 
rupt law, except that the assignee shall not 
be a creditor who has received a preference, 
and if creditors, without any undue influence, 
and with knowledge of the facts, choose such 
an assignee and the judge approves without 
objection, it is too late to object The cred- 
itors argue that the assignee should have re- 
covered for the benefit of the estate certain 
property which lawfully belongs thereto. On 
the eve of bankruptcy the bankrupt mort- 
gaged 'to the attorney employed to prepare 
his petition and schedule, a six-mule team as 
security for a fee of one thousand dollars 
for such services. The team was afterward 
sold by the assignee, subject to the mort- 
gage, and not bringing one thousand dollars, 
the proceeds of the sale were paid to the 
attorneys of the bankrupt. No question is 
made as to the good faith of the assignee in 
this matter. He has <Ione what he thought 
to be right— if he has erred. This court does 
not deem it necessary or proper to decide 
upon the validity of this mortgage in this 
proceeding. When it is decided, the parties 
interested in upholding the mortgage will be 
heard. Judge Duval, in Re Evans [Id. 4,- 
552], held that such a mortgage was clearly 
invalid, and that the attorneys must prove 
their debt with other unsecured creditors, 
but, from the opinion, the point does not 
seem to have been much discussed, the real 
question determined appearing to be wheth- 
er, under the 39th section, the attorneys 
would even be allowed to prove their debt. 
Evidence was introduced in regard to a 
team transferred to one Hagerman a short 
time before the filing of the petition in bank- 
ruptcy. It seems to be manifestly improper 
to decide now that this was or was not a 
valid transfer under the bankrupt law. Mr. 
Hagerman, the party interested, has not been 
heard, and this court may be called upon to 
decide the question upon a fuller hearing, 
and more complete evidence. The assignee 
went so far as to ascei-tain that Mallory was 
justly indebted to Hagerman, in an amount 
equal to the value of the team, and there 
rested. This might all be; and there might 
be an entire absence of anything like actual 
fraud, and yet the assignee be entitled to 
the property as trustee of the creditors, if 
the transaction came within the provisions of 
section 35. But the assignee must be al- 
lowed some discretion, and if he believe tlie 
expense of a suit to recover property will be 
greater than the benefit to be derived fi^om 
the suit, if successful, he ought not to pro- 
ceed. The assignee, In this case, has em- 
ployed the attorney of the bankrupt as his 
attorney in some of the proceedings, and the 
propriety of doing this has been discussed. 
So far as my research has gone, the courts uni- 
formly disapprove of the same person acting 
as attorney for the bankrupt and the as- 
signee, not because the duties always are 
conflicting and adverse, but because they 
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may be so. The assignee's attorney is a 
minister of the court, and his duty is to at- 
tend to the estate, even to the prejudice of 
his own claims; and it is considered incon- 
sistent with his duties if he act also as at- 
torney for the bankrupt. Eldon, Bankr. Law, 
214. Lord Eldon once said: "It is astonish- 
ing that solicitors of great name will engage 
themselves as solicitors for assignees, the 
creditors, and the banki-upts also." Ex parte 
Arrowsmith, 14 Ves. 209. Again he says: 
"This ease is an instance of the mischief aris- 
ing from the practice of the assignees and the 
bankrupt acting by the same solicitor. The 
adverse duties resulting from those conflict- 
ing characters cannot be properly sustained 
by the same person." Ex parte Vaughan, 
Id, 514. 

It was said on the argument that no at- 
torney of respectability would ever aid the 
bankrupt in concealing a fi-aud. Every law- 
yer knows how, almost unconsciously, he 
identifies his client with himself, and it is 
not necessary to assert that he would cover 
up a fraud knowingly; but he would be less 
apt than the opposing party to believe that 
his client had done a wrong. Besides, while 
an attorney would be as culpable as his 
client, or worse, if he assisted him in the 
perpetration of a fraud, still this is a very 
different thing from defending the client for 
acts past. Every one has a right to make 
such defense, and to have the aid of counsel. 
And to my mind the conduct of the attorney 
would be as praisewoi-thj' in the latter case 
as unjustifiable in the former. 

A document was introduced in evidence, 
signed by a majority in number and value of 
the creditors, as claimed by the petitioners, 
which is an agreement of the a*editors witli 
each other to give twenty per cent, of their 
dividends for the purpose of opposing the 
bankrupt's discharge, and recovering prop- 
erty asserted by them to have been fraud- 
ulently disposed of by the bankrupt. The 
assignee denies that this document is signed 
by a majority in number or value of the cred- 
itors. A committee of three is also named in 
the agreement to conduct the proceedings on 
the part of the creditors. Hosebury, who 
procured the signatures, says, that he told 
those who signed that the first step would 
be an application for the removal of the pres- 
ent assignee, and it appears that at a meet- 
ing of these creditors, it was also resolved 
to petition for the assignee's removal. Sec- 
tion 18 of the bankrupt act gives the court 
power to remove an assignee for any cause 
which, in its judgment, renders such removal 
necessary or expedient. The removal of the 
assignee is a matter left to the discretion of 
the court. 

In my judgment, it is expedient that there 
should be another assignee substituted for 
the present one. At the same time such or- 
der will be made as to fully protect the pres- 
ent assignee against th*e cost of this pro- 
ceeding, for it appears from the testimony, 



that he has acted throughout with entire good 
faith and energy. But there is, unfortunate- 
ly, an irreconcilable disagreement between 
the present assignee and a large portion of 
the creditors, whose interests and wishes the 
court is bound to regard while protecting the 
assignee from any injustice. The assignee is 
a ti'ustee of each and every creditor. He 
receives a compensation for his services, and 
is held to strict diligence in watching the 
interest of creditors. The creditors are the 
beneficiaries, and ha^e a direct pecuniary in- 
terest in the bankruptcy proceedings. Courts 
of equity sometimes decree a substitution of 
tmstees where there has been no fault on the 
part of the trustee. Substitution has been 
made where the trustees would not act to- 
gether. Here are some of the points of dif- 
ference between the petitioning creditors and 
the present assignee: The assignee believes 
that Mallory has acted honestly— the credit- 
ors that he has been guilty of fraud. The 
assignee is satisfied that Hagerman is en- 
titled to keep the team — the creditors that it 
belongs to the estate. The assignee considers 
the mortgage to bankrupt's attorney valid — 
the creditors desire to test the question. The 
creditors think there is property which can 
be recovered to the estate, in Owen's Valley 
—the assignee thinks not. Creditors think 
the banki'upt drew a large amount of money 
from the bank in January, 1870, and paid to 
John James, and that this was a fraudulent 
preference— the assignee is of a contrary 
opinion. The assignee says that he should 
employ the attorney of the bankrupt as his 
legal adviser, and the creditors desire some 
other attorney. THe assignee would change 
his attorney if directed to do so by the court. 
The assignee is sincere in his opinions, and 
an equal sincerity must be accorded to the 
creditors. 

It was said on the argument, that the as- 
signee would proceed in any manner directed 
by the court. But it would seem to be mani- 
festly wrong for the court to constitute itself 
the legal adviser of the assignee. He has a 
right to choose his own counsel, and must 
proceed with his duties according to his hent 
judgment, the court holding him to no laore 
than a just and reasonable accountability. 
Should the court undertake to direct him 
when to proceed in a suit, it would find that 
it had practically decided questions ex parte 
\\'hich ought to have been decided only on a 
hearing of both parties interested. Upon the 
questions of cost, I shall allow the assignee 
to tax his costs against the estate; that is, 
the cost of this proceeding must be paid out 
of the estate. Had it not been for the charge 
of fraud made against the assignee by the 
creditors, a charge wholly unfounded and 
abandoned on the argument, the expense of 
this proceeding would have been compara- 
tively light. But an assignee could not rest 
under such a charge, feeling himself innocent, 
and was fully justified in bringing all the 
witnesses necessary to rebut the charge and 
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vindicate himself. It is just that tlie estate 
should bear these costs. 

Upon the whole case it is ordered, that the 
said R. Y. Dey be removed from the trust of 
the assignee of the. estate of said baukrupt, 
and that the costs of the proceedings for re- 
moval be paid out of the estate of said bank- 
rupt subject to prior charges. 

[NOTE. The case -was suhsequently heard up- 
on petition of Henry Vansiekle, a judgment cred- 
itor of the bankrupt, praying that an injunction, 
granted upon petition of the bankrupt against 
the sheriff of Douglas county, who had levied 
upon propertiy- of bankrupt to satisfy execution 
in favor of Vansiekle, the sale of which property 
was thereby enjoined, be dissolved. The petition 
was dismissed. Case No. 8,991.] 
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Case K"o. 8,991. 

In re MALLORY. 

[1 Sawy. 88; i 6 N. B. R. 22.] 

District Court, D. Nevada. April 10, 1871. 

Bankrcptct — Judgment is State Court — Iir- 

jDSCTioN TO Sheriff— Dnlawfci. Pbef- 

ERBSCE— How Liquidated. 

1. The district courts of the tTnited States, 
'sitting in bankruptcy, have power to restrain, 

by injunction, the sheriff of a state court from 
proceeding to sell the property of a voluntary 
bankrupt, under an execution issued out of a 
state court upon a judgment obtained before the 
commencement of proceedings in bankruptcy. 
[Cited in Re Brinkman, Case No. 1,8S4: Re 
Ulrich, Id- 14,328; Re Hufnagel, Id. 6,837.] 

2. It has also the power to declare the lien 
of a judgment of a state court void, as against 
the general creditois, if such lien is an unlawful 
preference under the bankrupt act [of 18G7 (14 
Stat. 517)]. 

[Cited in Phelps v. Sellick, Case No. 11,079; 
Catlin V. Hoffman, Id. 2,521.] 

3. The Hen of a judgment, like other liens, is 
to be ascertained and liquidated in the bankrupt- 
cy court. 

4. Section 1 of the bankrupt act of 1867 con- 
strued. 

Motion to dissolve injunction restraining the 
sheriff from selling property of the bank- 
rupt [E. Mallory], under judgment obtained 
in the state court, before the institution of 
proceedings in bankruptcy. 

[This ease was previously heard upon pe- 
tition of creditors asking for the removal of 
R. V. Dey, assignee. The prayer of the peti- 
tion was granted. Case No. 8,990.] 

R. M. Clarke, for the motion. 
R. S. Mesick, for respondent. 

HILLTER, District .Tudge. On the twen- 
ty-third day of October, A. D., 1869, Henry 
Vansiekle obtained a judgment, by confes- 
sion, against the bankrupt, in the state dis- 
trict court for the eounly of Douglas. Exe- 
cution was issued thereon, levied on certain 
property of the bankrupt, and the sheriff of 
Douglas county had advertised the property 
for sale, when, on the fifth day of February, 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



A. D., 1870, Mallory was adjudged a bank- 
rupt in this court, on his own petition. On 
the same day the bankrupt petitioned this 
court for an injunction restraining the said 
sheriff from selling the property levied on, 
which was granted. 

Vansiekle now files a petition praying that 
the injunction may be dissolved. Mallory's as- 
signee answers, alleging that the judgment 
is not a valid lien, was procured in fraud 
of the bankrupt act, and prays that the same 
be declared to be no lien upon the property, and 
that the propei'ty be ordered to be sold by 
the assignee free from any lien of the said 
judgment. As a matter of practice, it may 
be stated that it was unnecessary to file a 
petition in this case. A motion to dissolve 
the injunction would have been the correct 
way of proceeding. 

The main question argued was as to the 
power of this court, sitting in bankruptcy, 
to enjoin the sheriff of a state court or par- 
ties litigant therein, from proceeding to sell 
property levied upon by virtue of a writ 
of execution issued out of the state court, 
upon a judgment obtained therein before the 
proceedings in bankruptcy were commenced, 
with the understanding that the injunction 
should remain in force if the com-t should 
be of opinion that such power existed, leav- 
ing the question as to the validity of the 
lien of the judgment to be determined hei'e- 
after, in some other proceeding- 

The question is one of the utmost impor- 
tance, involving the propriety of the exercise 
of a power by a federal court, the effect of 
which is to restrain proceedings in a state 
court, and I feel that Its decision imposes 
upon this court a gi-eat responsibility. 

In September last, this same question was 
brought before me in the Case of Lady Bry- 
an Min. Co. [Case No. 7,980], and a motion 
to dissolve the injunction w^s denied; but 
as in that case there was no question raised 
as to the validity of the judgment liens, and 
the lien of the judgment creditors was trans- 
ferred to the proceeds of the propeity, the 
point was not so fully argued as it has been 
now, and I was in this case not only willing, 
but desirous of hearing further argument 
from the learned counsel who represent the 
present parties. 

Upon this argument, the sections of the 
bankrupt act relating in any way to this 
question, Tiave been read and commented on 
by counsel, for the purpose of ascertaining 
the policy and object of the act, and the ex- 
tent of the power conferred to carry out the 
policy and effect the object; a great mass 
of authorities was cited and read on the 
hearing, and the whole, together with a care- 
ful examination on my part of the entire 
subject, has resulted in more firmly confirm- 
ing me in the correctness of the opinion ex- 
pressed in the Lady Bi-yan Case. 

Congress, in the enactment af laws upon 
the subject of bankruptcies, has complete and 
plenary power, unrestricted save as to uni- 
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formity. It has, in legislating upon this sub- 
ject, power to take from state courts the 
administration of remedies for the enforce- 
ment of liens. The passage by it of a bank- 
rupt law ipso facto abrogates all state in- 
solvent laws. The banlcrupt law is then the 
supreme law of the land, binding alike upon 
federal and state tribunals, and wherever by 
express words or by necessary implication 
it affects state laws, " the power of state 
courts or the remedies of suitors therein, it is 
paramount. 

The jurisdiction of the courts of the United 
States in matters of bankruptcy is derived 
from, and its extent must be determined 
by reference to the language of the bankrupt 
act; and before those courts restrain parties 
litigant in, or officers of state courts from 
prosecuting their remedies therein, or execut- 
ing the process of those courts, the power 
to do so ought to be found either in the ex- 
press language of the act, or it mvist result 
as a necessary means for effecting the powers 
expressly conferred. 

Section 1 of the bankrupt act, constitutes 
the several district courts of the United 
States eom-ts of bankruptcy, and gives them 
original jurisdiction in all matters and pro- 
ceedings in bankruptcy. This jurisdiction is 
declared to extend: To all eases and contro- 
versies arising between the bankrupt and any 
creditor or creditors who shall claim any debt 
or demand under the bankruptcy; to the col- 
lection of all the assets of the bankrupt; to 
the ascertainment and liquidation of the liens 
and other specific claims thereon; to the ad- 
justment of the various priorities and con- 
flicting interests of all parties; to the mar- 
shaling and disposition of the different funds 
and assets; and to all acts, matters, and 
things to be done under, and in virtue of the 
bankruptcy, until the final distribution and 
settlement of the estate ©f the bankrupt, and 
the close of the proceedings in banknjptcy. 

As reference will be made to the bankrupt 
act of 1841, I quote that portion of it confer- 
ring jurisdiction. It is declared to "extend to 
all cases and controversies in bankruptcy aris- 
ing between the bankrupt and any creditor 
or ci'editors who shall claim any debt or de- 
mand under the bankruptcy; to all eases and 
controversies between such ci'editor or credit^ 
ors, and the assignee of the estate, whether 
in office or removed; to all cases and contro- 
versies between such assignee and the bank- 
rupt, and to all acts, matters and things to 
be done under, and in virtue of the bank- 
ruptcy, until the final distribution and set- 
tlement of the estate of the bankrupt, and 
the close of proceedings in •bankruptcy." 5 
Stat. 415, § 6. Under this section of the act 
of 1841, there was much diversity of opinion 
among courts and lawyers, as to the exist- 
ence of power to control by injunction upon 
the parties, the proceedings in state courts. 
The changes made by the act of 18G7, are 
very noticeable and important. The present 
law, unlike that of 1841, extends the juris- 



diction in plain terms, to the collection of all 
assets of the bankrupt, the ascertainment 
and liquidation of liens and other specific 
claims upon those assets, and to the adjust- 
ment of priorities and marshaling of assets 
so as to secure the rights of all parties, and 
this jurisdiction is original and exclusive. 
Now, when congress delegated to the dis- 
trict courts, this equitable jurisdiction in 
bankruptcy, it must follow, by necessary im- 
plication, that it also delegated at the same 
time the power to administer such remedies 
known to the law as were absolutely indis- 
pensable to the complete exercise of the 
jux'isdiction expressly conferred. One power 
directly given, is the collection of all the as- 
sets. The means by which this result is to 
be reached are not enumerated, but power to 
accomplish the result is given, and the right 
to employ the proper legal process for effect- 
ing the result must follow by necessaiy im- 
plication. 

The property levied on in this ease is part 
of the assets of the bankrupt. It may be 
subject to a lien, but the legal title to the 
property was in the bankrupt when tlie peti- 
tion was filed and passed to the assignee. 
The judgment of Vansickle, if a valid lien 
by the laws of this state, and not impeach- 
able under the bankrupt law, as a fraud 
against it, is to be respected and protected 
by the bankniptcy court But this statutory 
lien is neither a right in or to the thing, but 
is simply a charge thereon. 

How now, I ask, could the assets in this 
case have been collected by the assignee 
without restraining the sheriff from selling 
them under his execution? It certainly 
would complicate the case exceedingly, if 
the sheriff, after the legal title, by virtue of 
the bankruptcy, had passed out of Malloi-y 
to the assignee, had sold the property as the 
property of Mallory. 

Closely connected with this power of col- 
lecting the assets, is that of ascertaining and 
liquidating the liens, which may be claimed 
to exist upon those assets. 

If the validity of any lien upon the assets 
of the bankrupt is denied or questioned, in 
what court is the question to be tried, the 
validity or invalidity of the lien ascertained, 
and, if found valid, liquidated? The answer 
is, that by the express terms of the act, this 
jurisdiction is given to the bankruptcy court. 

Here, as in collecting the assets, a si)ecifie 
result is to be attained, and can it be doubted 
that the means by which it is to be attained 
are also given. 

The lien is to be ascertained and liquidated 
in the bankruptcy court, and this would be 
an idle proceeding if that court has not pow- 
er to preserve the property, by restraining 
its sale until the lien is ascertained to be 
good, or to be void, and of what use is it to 
say that this court shall liquidate liens, if it 
cannot restrain parties from liquidating their 
liens without its intervention. The bank- 
rupt law is highly remedial, and it ought to 
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have a liberal construction, for the purpose 
of effecting Its aim and policy. The ex- 
pediency and policy of bringing all the as- 
sets into the bankruptcy court, and ascer- 
taining and liquidating there all liens and 
specific claims thereon, is undeniable. 

And while neither the expediency of exer- 
-cising this power nor the inconvenience of 
not exercishig it, can justify its employment 
if not found in the statute in direct or neces- 
sarily implied terms, these considerations 
may be, and ought to be looked at in con- 
struing the law and arriving at the intention 
of the law-makers. I^et us suppose that two 
persons each have, or claim to have, a lien by 
judgment in the state courts, upon the prop- 
erty of the banki-upt at the time of bank- 
ruptcy, and that there is a dispute between 
them as to the priority of their liens or the 
validity of one of the judgments. One cred- 
itor comes into the bankruptcy court, proves 
his claim and asks to have his lien liquidated. 
The other proceeds in the state court If 
neither court can restrain or control parties 
before the other, here will be a direct con- 
flict of jurisdiction; decisions as to priorities 
or validity- of the liens may be conflicting, 
and each court proceeding to take possession 
of the property through its process and offl- 
cei-s, and satisfy the lien of the party before 
it. Such a state of things would be very 
much to be deprecated if the bankrupt law 
were so lame and impotent as to have left the 
■case unprovided for. But the law is not, I 
conceive, so defective. It gives the bank- 
ruptcy court an original and exclusive juris- 
diction over all the parties to the bankruptcy 
proceedings, all the assets and all the liens 
thereon. Again, a lien may be good by the 
law of the state and void under the bank- 
rupt law; thus, a lien by attachment is 
avoided, and the state law creating it is so 
far abrogated, if the attachment was made 
within four months next preceding the com- 
mencement of proceedings in bankruptcy; 
so a judgment lien may be void under the 
bankrupt law, as an unlawful preference to 
the judgment creditor. Hence, while the 
judgment might stand in the state court, the 
lien of that judgment might be avoided in 
the bankmptey court; and so it was held 
under the law of 1841, and that the creditor 
was liable to refund to the assignee the pro- 
ceeds of a sale made under the judgment; 
such creditor having notice of the proceed- 
ings in bankruptcy- Shawhan v. Wherritt, 7 
How. [48 TJ. S.] 626. 

Let us see now how this question stands 
upon authority. Where judgment had been 
obtained in a state court, execution issued 
and returned unsatisfied, and an order made 
on proceedings supplementary to execution 
for the examination of the judgment debtor. 
Judge Blatchford ordered a stay of all pro- 
ceedings on the said order until the question 
of the discharge of the bankrupt should be 
determined by the bankruptcy court In re 
Reed [Case No, 11,637]. 



In an involuntary proceeding before the 
same judge, he, under the 40th section of 
the bankrupt act, enjoined the sheriff of a 
state court from proceeding to sell property 
of the alleged bankrupt, and on motion re- 
fused to dissolve it until the question wheth- 
er or not the debtor was to be adjudged a 
bankrupt was decided. In re Devlin [Case 
No. 3,841], The fortieth section of the act 
gives the district court power by injunction 
to "restrain the debtor and any other person" 
from making any transfer or disposition of 
any part of the debtor's property untU the 
return of the order to show cause why the 
debtor should not be adjudged a bankrupt. 
On the hearing it was argued that the' ex- 
press grant of power to enjoin in proceedings 
in invitum was a denial of any such power 
in voluntary proceedings upon the maxim 
expressio unius est exclusio alterius. But it 
is to be observed that under section 14 it is 
"in virtue of the adjudication of bankruptcy 
and the appointment of an assignee" that the 
propeiiy vests in the assignee. • 

Now, in voluntaiy cases, the filing of the 
petition is an act of bankruptcy, and the 
debtor at the same time surrenders all his 
estate and effects for the benefit of his cred- 
itors and is forthwith adjudged a bankrupt 
The district court is thus clothed at once in 
voluntary cases with jurisdiction over the 
debtor and his property. But where the pro- 
ceeding is involuntary the debtor is not ad- 
judged a bankrupt until the return and hear- 
ing of the order to show cause, and may not 
be then if he have a sufficient defense. 

There is, therefore, good reason for giving 
the court power to enjoin between the time 
of filing the creditor's petition and the return 
of the order to show cause, as there is in 
these cases no voluntary surrender of the prop- 
erty and the title cannot vest in the assignee 
until after adjudication. If the argument of 
the petitioner is sound the court would have 
power to enjoin in involuntary cases before 
adjudication, but must dissolve it immediate- 
ly after, because the statute in express terms 
only provides for an injunction until the re- 
turn of the order to show cause. So that the 
court might enjoin before it was certain the 
property of the bankrupt would ever come 
into its possession, and might not after the 
property was fully within its jurisdiction. 

A bankrupt held under arrest by the sheriff 
of the city and county of New York, under 
orders of arrest from the state court was 
discharged from arrest and proceedings on 
actions against the bankrupt in the supreme 
court of the state were stayed. In re Jacoby 
[Case No. 7,163]. 

In a case before Judge Benedict (E. D. 
New York), where judgment was obtained, 
execution issued and levied on property of 
the bankrupt prior to the commencement of 
proceedings in banlcruptcy, that judge en- 
joined the creditors from enforcing the levy. 
On motion to dissolve, which was denied, al- 
though this question of power was not dis- 
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cussed, the judge said that the power seemed 
to be fairly included in the power to collect 
all the assets, to ascertain and liquidate liens 
and to adjust priorities. In re Schnepf [Case 
No. 12,471]. 

In a voluntary proceeding upon a bill filed 
to enjoin a sheriff from selling property of 
the bankrupt under an execution from a 
state court. Judge Hill, of the Mississippi dis- 
trict, held that the bankrupt himself had a 
right to file the bill before an assignee was 
appointed; that if the sheriff bad actually 
levied before the bankruptcy, he would ce al- 
lowed to proceed without a showiug that the 
sale would be injurious to the general cred- 
itors or to some one having a prior lien; that 
the 20th section, in connection with the 1st 
and 25th, gave the court jm-isdiction of the 
subject matter; that the commencement of 
proceedings in bankruptcy transferred to the 
district court jurisdiction over the bankrupt, 
his estate, and all parties and questions con- 
nected therewith, and operated as a super- 
sedeas of the process in the hands of the 
sheriff and an injunction against all other 
proceedings than such as might thereupon be 
had by authority of the bankruptcy court, 
Jones V. Leach [Case No. 7,475]. A sheriff 
was restrained from selling goods under exe- 
cution by the same judge, in Pennington v- 
Sale [Id. 10,939]. 

After judgment in a state court, execution, 
levy and advertisement for sale, the sheriff 
was restrained. In re Bernstein [Case No. 
1,350]. The jurisdiction of a district court o"f 
the United States is superior and exclusive 
in ail matters arising under the statute, and 
extends to a suspension of proceedings taken 
for the purpose of subjecting portions of the 
estate surrendered to a sale under state pro- 
cess. Until a sale is made a bankrupt is not 
divested of his interest in the property under 
seizure. In re Barrow [Id. 1,057], A pre- 
liminary injunction was issued restraining 
the plaintiff in an execution upon a judgment 
confessed in a state court, and he moved to 
dissolve it The question was argued before 
two judges, Grier and Cadwalader, and the 
jurisdiction maintained, the court refusing to 
dissolve the injunction. Irving v. Hughes 
[Id. 7,076]. Where judgments were rendered 
after the bankruptcy. Judge Deady held the 
jurisdiction to restrain the enforcement of 
the judgments was undoubted. In re Wal- 
lace [Id. 17,094]. Parties proceeding, after 
the bankruptcy, to foreclose a mortgage on 
the property of the bankrupt, in the state 
court, were enjoined. In re Kerosene Oil Co. 
[Id. 7,725]. A landlord was enjoined from 
distraining the bankrupt's propex-ty for rent 
Brock V, Terrell [Id. 1,914]. In a case where 
the bankrupt himself filed a petition to re- 
strain certain persons, who had obtained 
judgments against him prior to the filing of 
his petition, from proceeding by execution, 
Judge Giles, of the Maryland district, in an- 
swer to an objection that the district court 
had no jurisdiction, but that the proceeding 



must be by bill and in the circuit court, said: 
"I am clearly of the opinion that the petition 
was properly filed in this court and that this 
court has, by virtue of the 1st section of the 
bankrupt act fuU and adequate jtirisdiction 
over all matters relating to the settlement of 
the bankrupt's estate, either at law or in 
equity, by way of petition or bill; and that 
whenever the relief sought is necessary to 
the protection of the general creditors, such 
relief will be granted;" but as in the case 
before him there was no suggestion of fraud,, 
and the judgments were admitted to be valid 
liens, he held that the jurisdiction of the 
bankruptcy coui-ts was not exclusive, and 
permitted the judgment creditors to proceed 
in the state court In re Bowie [Id. 1,728]- 
Upon the application of pai-ties interested,, 
the disti'iet court has jurisdiction to ascei*- 
tain and liquidate a judgment lien, and while 
so doing to enjoin the judgment creditor 
from enforcing the same by execution out of 
the state coui-t In re Fuller [Id. 5,148]. If 
creditors who assert a claim against the 
bankrupt are not barred by the discharge, 
are allowed to commence suit in the state 
court for the purpose of saving the statute 
of limitations or securing testimony, the suit 
after this object is attained, can be stayed to 
await the decision of the question of the 
debtoi-'s discharge. In re Ghirardelli [Id. 
5,376]. After the bankniptcy, creditors of 
the bankrupt having a lien by mortgage, 
were pi-oceeding to foreclose in a territorial 
ooui"t The supreme court held, that all the 
property, choses in action, effects, interests 
and equities of the bankrupt must be brought 
into the bankruptcy coui*t for settlement and 
distribution, and enjoined the creditors from 
proceeding in the foreclosure suit. In re 
Snedaker, 3 N. B. R. 155. Judgment was 
obtained in the state court, execution levied 
and property advertised for sale before the 
filing of the petition in banki-uptcy. The 
sheriff was restrained from proceeding with 
the sale. Beattie v. Gardner [Case No. 1,- 
195]. Under the law of 1841 an injunction 
was ordered against the assignee, appointed 
under the state laws, to stop his interference 
with the property of the bankrupt and also 
to prevent certain creditors from proceeding 
with an execution. Ex parte Eames [Case 
No. 4,23TJ. 

For an instructive statement of the nature 
and extent of the equitable jurisdiction of 
courts of bankruptcy, see Ex parte Foster 
[Case No. 4,960]. 

In He Campbell [Case No. 2,349], after prop- 
erty had been sold and the proceeds were in the 
hands of the sheriff, an injunction to restrain 
the state courts and their officers from pro- 
ceeding, for the purpose of bringing the pro- 
ceeds of the sale into the bankruptcy courts 
for distribution, was refused. Judge Mc- 
Candless based his refusal upon the ground 
that the courts of the United States have 
no power to enjoin proceedings in the state 
courts, either directly or by restraining the 
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officers of such courts, or parties litigant 
therein. 

This is the only opinion, so far as I can dis- 
cover, directly denying this jurisdiction. 

Upon my own convictions as to the proper 
construction of the banlirupt act, and upon 
the weigrht of authority, I hold that the court 
had jui'isdiction to issue the writ The 
pi*ayer of the petition is therefore denied 
with costs. 

The decision of the district court in this 
case was affirmed by the circuit court, on pe- 
tition for review in the following opinion: 

FIELD, Circuit Justice. When, counsel 
closed their argument on the petition of Van- 
sickle, for a review of the ovder of the dis- 
trict judge, I had no doubt of the correctness 
of that order, but I thought the case was one 
of sufficient importance to justify a written- 
opinion, giving at length the views of the 
court upon the questions raised.. I, there- 
fore, tool! the papers and reserved my deci- 
sion. Since then, I have read with care the 
opinion delivered by the district judge, when, 
the matter was before him on the application 
of the petitioner to dissolve the injunction, 
and I find that it covers every question in the 
case, and presents the law in a very clear 
and satisfactory manner. It renders any 
opinion from me entirely unnecessary. I 
could not add to it nor improve it. I concur 
both in. its reasoning and conclusion. Peti- 
tion denied. 
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expressed in the case of the same plaintiffs 
against George W. White, on the same pat- 
ent, or to refrain from giving effect to the 
stipulation of the parties, of May 13th, 1870. 
Let a decree be entered for the plaintiffs, to 
the hire effect as in the case against White. 

[In 8 Blatclif. 556, this case is published as a 
note to Mallory v. White, Case No. 8,993.] 
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Case No. 8,992. 

MALLORY et al. v. RAHMBR. 

[S Blatchf. 556, note.] i 

Cu-cuit Court, S. D. New Yorlc. Nov. 3, 1871. 

Patents— Men's Hats— Metal Pkasie— Infringe- 
ment. 

[This was a suit in the same court, by the 
same plaintiffs, George Mallory and the 
jMalloi*y Manufacturing Company, against 
Charles L. Rahmei*, on final hearing, on 
pleadings and proofs, as in Case No. 8,993. 
The same decree was accordingly entered in 
the two cases.] 

George Gifford and Solomon J. Gordon, for 
plaintiffs. 
Horace Barnard, for defendarit. 

BTiATCHFORD, District Judge. I have 
carefully reviewed the proofs and argu- 
ments on which this case was heard, and 
see no reason to change the views which I ! 

1 LR<?Ported by Hon. Samuel Blatcliford, Dis- 
trict Judge, and hers reprinted by permission.] 



Case Ho. 8,993. 

MALLORY et al. v. WHITE. 

[8 Blatchf. 552; 4 Fish. Pat. Cas. 628.] i 

Oireait Court, S. D. New York. Aug. 30, 1871. 

Patents- Men's Hats— Metal Fkame— Infringe- 

jrENT. 

1. The latters patent granted to Thomas W. 
Adams and Charles H. Slicer, December 24th, 
1861, for an "improvement in men's hats," are 
valid. 

2. The claims of such patent— (1.) In the con- 
struction of men's hats, when the brims are of 
flexible or yielding material, giving the front 
and side curves to the brim by means of a frame 
of cane, metal, oc o<'her material, confined with- 
in, or attached to, the brim at or near its cir- 
cumference, substantially as and for the purposes 
set forth. (2.) In combination with a hat brim 
constructed as claimed in the preceding clause, 
the head band o, for the purpose of preserving 
the symmetry of the body of the hat, substan- 
tially as described— are infringed by a hat which 
has the features spedfied in the claims, although 
the frame in it is a continuous piece of metal, 
the ends of which are joined by soldering, while, 
in the specification of the patent, the frame is 
described as being inserted in a sleeve, tube or 
ferrule, and although draw-strings are used in 
it, in connection with the case for the frame, to- 
effect a result in addition to the result at- 
tained by the patented construction. 

[This was a biU in equity, filed [by George 
Mallory and the Mallory Manufacturing Com- 
pany] to restrain the defendant [George W. 
White] from infringing letters patent [No. 
34,043] for "improvement in men's hats," 
granted to Thomas W. Adams and Charles 
H. Slicer, December 24, 1861, as assignees 
of said Adams, which letters patent were as- 
signed to complainants. 

[The claim was as follows: 

["What I claim, etc., in the construction of 
men's hats, when the brims are of flexible 
or yielding material is, giving the front and 
side curves to the brim by means of a frame 
of cane, metal, or other material, confined 
within or attached to the brim, at or near its 
circumference, substantially as and for the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. "The 
syllabus and opinion are from 8 Blatdif. 552; 
and the statement is from 4 Fish. Pat. Cas. 
628.] 
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purposes set forth. In combination with a 
hat brim constructed as claimed in the pre- 
ceding clause, I claim the head-band o, for 
the purpose of preserving the symmetry of 
the body of the hat, substantially as de- 
scribed."] 2 

Solomon J. Gordon, for plaintiffs. 
The defendant, in pro. per. 

BLATOHFORD, District Judge. This bill 
is brought by the plaintiffs as the owners of 
letters patent of the United States granted to 
Thomas W. Adams and Charles H. Slicer, 
December 24th, 18G1, on the invention of said 
Adams, for an "improvement in men's hats." 
The specification says: "The nature of my 
improvement in the manufacture of hats cpn- 
sists in giving such an excess in the length 
of a reed or other non-extensible flexible arti- 
cle, over that of the outer edge of the brim of 
the hat formed of an extensible material, 
that, when said reed is inserted and forced in 
a case on said outer edge, it shall give not 
only firmness to the brim, but also a rising 
curvature thereto, of any desirable configura- 
tion. By virtue of this invention or discov- 
ery of extra length of reed confined in the 
fabric of the hat, I am enabled to make them 
of the lightest material that shall retain their 
shape, at an inconsiderable cost. Those hats 
also admit of being folded up in a small 
space, by simply twisting the reed in the brim 
into the shape of an 8, making them peculiar- 
ly portable, without damage to the shape. 
In the course of continuous experiments, oc- 
cupying much time and attention, I have dis- 
covered and applied successfully the princi- 
ple, that each portion of the arch forming 
the edge of the brim has its chord formed of 
the breadth of the brim of the hat. Further- 
more, I have found that, by employing a 
band sewed to the lower edge of the body 
and inner edge of the brim, in conjunction 
with my reed, I prevent stretching the body 
and throwing the hat out of shape. As a 
simple means of joining the reed ends in the 
reed ease, I have employed a short tube or 
sleeve, which allows the swivelling of the 
cane reed, in folding the hat, and it also pre- 
vents injury to the fabric composing it, in 
the removal or return of the reed, in wash- 
ing or doing up the hat. My improvement is 
applicable to any shape of hat or cap in which 
a continuous spring or flexible reed can be in- 
serted." Tlie specification then proceeds to 
give general directions how to make hats or 
caps on such improved principle, remarking, 
that there will necessarily be slight changes 
in different patterns, that will suggest them- 
selves to an intelligent operative. The hat 
brim is cut on an oval block pattern board, 
out of any woven or felted material, the 
fonner being preferable, as it is cheap and 
allows the drawing or tension of the reed. 
The body is cut arched or rising over the 

2 [From 4 Fish. Pat. Cas, 628.] 



ears, having its edges parallel or nearly so. 
The tip or crown is cut oval or round, as de- 
sirable. A bag hat, in which fullness is giv- 
en to the body, is cut in sections. The crown 
is sewed to the body, the head band having 
been sewed or basted thereto. Then the low- 
er edge thereof is joined to the inner edge of 
the brim. The outer edge of the brim may 
either have the reed case formed by turning 
over the edge of the material, or it may be 
formed of wide binding, forming thus a case. 
The hat is now ready for the insertion of the 
spring reed, or its substitute, into the reed 
case. A small metal tube or ferrule is con- 
fined half its length on the end of the reed, 
the other end of the reed being forced and 
strained in the remaining half of said fer- 
rule, such an extra length having been given 
to the reed, as to effect the stretching of the 
width of the brim, and giving any desirable 
configuration thereto. The claim is in these 
words: "What I claim as my invention and 
desire to secure by letters patent, in the con- 
struction of men's hats, when the brims are 
of flexible or yielding material, is, giving the 
front and side curves to the brim by means 
of a frame of cane, metal or other material, 
confined within, or attached to, the brim at 
or near its circumference, substantially as 
and for the purposes set forth. In combina- 
tion with a hat brim constructed as claimed 
in the preceding clause, I claim the head 
band o, for the purpose of preserving the sym- 
metry of the body of the hat, substantially 
as described." 

The bill alleges, that the defendant has in- 
fringed the patent, by making and selling 
hats containing the patented improvements. 
The defences are non-infringement, and want 
of novelty in the improvements claimed. 

The hat put in evidence as an infringement 
is the one marked Exhibit G. The record 
contains an admission by the defendant, that, 
in the year 1869, and prior to the filing of 
the bill, he made and sold ten hats like Ex- 
hibit G. There can be no doubt that that hat 
is an infringement of both of the claims of 
the patent. It has a brim of flexible woven 
material. A frame of metal is confined in 
the brim near its outer circumference, the 
outer edge of the brim being turned over, so 
as to form a case for the frame. The frame 
not only sti-ains the brim, but gives to it its 
front and side curves. The frame effects this 
result because it has the excess in length over 
the length of the case in the outer edge of 
the brim, into which it is inserted, which the 
specification speaks of as the main feature 
of the first claim of the patent, and which, it 
says, not only gives firmness to the brim, but 
gives a rising curvature thereto. Such rising 
curvature exists in Exhibit G, and is caused 
by such extra length of the frame. Such ex- 
tra length, in Exhibit G, is, by measurement, 
over an inch, and makes it necessary to in- 
sert the frame into its case by forcing, strain- 
ing, or springing it in. It is true, that, in 
Exhibit G, the frame is a continuous piece 
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of metal, its ends being joined by soldering, 
and that, in the specification, the ends of the 
frame are joined by being inserted in a sleeve, 
tube, or ferrule. But this is an immaterial 
point, not of the essence of the invention. 
The one mode of joining the ends is the 
equivalent of the other, so far as the im- 
provements covered by the claims of the 
patent are concerned. So, too, the fact, that, 
in Exhibit G, there are draw strings used in 
connection with the case for the frame, 
makes no difference. The draw strings are 
used to effect a result in addition to the re- 
sult attained by the plaintiffs' construction; 
but Exhibit G embodies none the less the 
plaintiffs' improvements, because it has the 
draw strings in addition. Exhibit G also 
has, in combination with such brim and 
frame, a head band, substantially such as 
that described in the plaintiffs' specifica- 
tion, and used for the same purpose. 

On the question of novelty, the inventor, 
Adams, is shown to have filed in the patent 
office, on the 4:th of September, 1857, an ap- 
plication for a patent, on a specification, 
drawings, and model fully showing the im- 
proyements covered by the patent sued on. 
The model was a hat in all respects con- 
structed like the hat described in the specifi- 
cation of the patent sued on. That applica- 
tion was rejected by the commissioner, and 
by the board of examiners, on appeal. There 
can be no doubt on the evidence, that Adams 
invented, as early as September, 1857, the 
improvements covered by the plaintiffs' pat- 
ent. The defendant has failed to show that 
sach improvements existed previously. The 
testimony of Mealio, Knox, and Rahmer does 
not carry back to a date earlier than 1860, 
the hats which they knew containing the 
patented improvements. As to the hats of 
Rosenswig, the evidence is satisfactory that 
their date was nolJ earlier than 1858 or 1859. 
As to the Davis hats, the proof shows that 
they were made as copies of the hat deposit- 
ed in the patent office by Adams, in connec- 
tion with his application of September, 1857, 
such hat having been used as a pattern from 
which some hats were made, from one of 
which Davis made his hats. 

Adams, in 1861, assigned to Slicer a -half 
interest in the improvements, and then a new 
application for a patent was made by Adams 
and Slicer. No defence is set up that the 
improvements were in public use or on sale, 
with the consent and allowance of Adams, 
for more than two years prior to the appli- 
cation of 1861; and there is no evidence that 
Adams knew there had. been any public use 
or sale of his hat before such application of 
1861. 

There must be a decree 'for the plaintiffs, 
for a perpetual injunction, and an account of 
profits, with costs. 
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Case I^To. 8,994. 

MALONE V. BELL et al. 

[1 Pet. Adm. 139.] i 

District Court, D. Pennsylvania. 1805. 

Seamen — Wages — Pkoof of Being on Board — 
Log Book— Left Sick is Fokeign Port. 

1. A seaman left sick in a foreign port, and 
ordered to stay until the ship returned; but left 
the port. Ship returned and found he had sailed 
in another vessel. [In a libel for wages it was 
held that the] ship's articles [were] prima facie, 
evidence of the seaman having been on board. 

2. By the act of congress [of 1790 (1 Stat 
133)] the log-book entry is made' proof of the 
time of entry on board, &c. Misnomer in the 
entry in log-book. 

3. Receiving a seaman on board after he has 
neglected to render himself at the time appoint- 
ed, does not remit the penalty. 

4. In cases of desertion the entry on the log- 
book is necessary, hut not incontrovertible. 

[Cited in Douglass v. Eyre, Case No. 4,032; 
The Martha, Id. 9,144; Knagg v. Goldsmith, 
Id. 7,872; The Sarah Jane, Id. 12,348.] 

5. Captain [was made] a party in the libel, 
but no process [issued] against him. Offered as 
a witness, and refused. 

[Questioned in The Trial, Case No. 14,170. 
Cited in The William Harris, Id. 17,695; 
The Fortitude, Id. 4,953.] 

This case was heard on a libel [by Andrew 
Malone against "William Bell, owner, and 
John Daly, master of the brig Mary] for 
wages during a voyage. The seaman was 
left, in the Havanna, sick in a hospital, 
where he was ordered, as the respondent al- 
leged, to stay until the return of the brig 
Mary from a short voyage, to that port, 
where She intended to obtain part of her 
home cargo. The sailor did not stay; but 
came home in the brig Smilax, which sailed 
for Philadelphia, previous to the return of 
the Mary to the Havanna. He claimed 
wages for the voyage. 

In this case several points arose. 

1. It was insisted by the respondent that 
the articles which were produced, with the 
signature of the sailor by the name of Ma- 
lone were not sufficient proof that he was 
actually on board. 

THE COURT was of opinion that the ar- 
ticles are prima facie evidence of the fact, 
and must be taken as such till the contrary 
appears. 

2. A charge of one day's pay for absence 
each hour, after that appointed at the foot of 
the articles for rendering on board, was 
made by the respondent. It appeared that 
the sailor (whose having gone by different 
names, was offered to be proved) was en- 
tered in the log-book by the name of Miller, 
as coming on board two days after that in 
which the hour for rendering was desig- 
nated. The libellant's counsel contended, 

1 [Reported by Richard Peters, Jr., Esq.] 
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that althougli the act of congress is impera- 
tive on the keeper of the log-book, to make 
an entry of the absence and coming on 
board of a seaman, yet the fact ought, in ad- 
dition to the entry, to be proved by other tes- 
timony. The copulative "and" sheTvs that it 
is only part of the proof. 

TEGS COURT was of opinion that the en- 
try in the log-book is made by the act of con- 
gress, legal evidence of the time of coming 
on board, and of the absence occasioning the 
mulct, on the delinquent seaman, of one 
day's pay for every hour's omission to ren- 
dex* himself on board. - He said that it would 
be highly embarrassing to masters and own- 
ei-s, if this fact required supplementary 
proof. The compulsion upon the mate, or 
keeper of the log, to make the entry, was in- 
ti'oduced to control the general rule of law, 
that receiving a seaman on board who had 
committed an offence, amounts to a release 
or pardon. This case must be an exception 
to that general rule: for if the receiving on 
board is to be consti'ued as a release, the 
penalty could in no case be exacted. The 
law would, on that construction, be ren- 
dered nugatory. The entry in the log-book 
is therefore necessary, to shew that no re- 
lease was intended, as well as to ascertain 
the fact with greater accuracy. In the case 
of desertion he said he had always consid- 
ered the entry in the log-book evidence of 
the fact; but not conclusive, though indis- 
pensably necessary. In this case before me, 
as well as in that, testimony had been ad- 
mitted to prove permission to enter on board 
at an hour or time different from that men- 
tioned at the foot of the articles; and in the 
other case, leave of absence proved, has con- 
trolled the charge of desertion, prima facie 
proved by the enti-y. In a penal law strict 
compliance is required. He thought the en- 
try in the log-book, by the name of Miller, 
was entitled to further consideration. 

3. The captain (who was made a party in 
the libel, but no process had issued against 
him) was offered as a witness to prove the 
facts alleged in the respondent's defence. 

THE COURT said that in these cases, he 
had constantly refused to admit the captain. 
He is liable for the wages, at the will of the 
mariner, who has several remedies, though 
he can have but one satisfaction. Protests 
had been entered against this opinion; but 
they had never been prosecuted before the 
superior court. It was his wish, that the 
point should be put in a shape, to be deter- 
mined by the circuit couii:. The master he 
conceived was interested in the result; 
though not immediately. If a decree passes 
against the seamen in a procedure in rem, or 
against the owner, it may be given in evi- 
dence to repel a suit against the master. 
The master was rejected as a witness. 

The parties in this ease compromised, and no 
final decision was given. 



Case N"o. 8,995. 

MALONE et al. v. The PEDRO.i 

District Court, S. D. Florida. Aug. 187S. 

Salvage — Master — Istest to Wreck — Reahon- 

ABLE PRECAUTIOIIS — CORRDFT AGREE- 
MENT — Bar to Recovery. 

[1. In a salvage case a master's neglect of rea- 
sonable precautions to prevent wreck, and of 
reasonable efforts to remedy the same without 
help, is evidence +hat the ship was willfully 
wrecked by him.] 

[2. In a salvage case facts tending to show 
that the master willfully caused the wreck may 
be considered, although not introduced by either 
party, and brought to the court's notice by ac- 
cident.] 

[3. The wrongful act of a master in wrecking 
his ship does not bar the claim of a salvor not 
in collusion with him.] 

[4. Associates of a salvor with whom a mas- 
ter corruptly agrees to wreck his ship cannot re- 
cover salvage.] 

[This was a libel for salvage by Samuel 
Malone and others against the American 
brig Pedro (S. J. Moulton, claimant). E. il. 
Stoddard intervened and contested the 
claim.] 

L. W. Bethel, for libelant. 

W. 0. Maloney, Jr., for respondent. 

G. Bowne Patterson, Jr., for intenrener. 

LOCKE, District Judge. This vessel, 
bound on a voyage from Nassau, N. P., to 
Falmouth, went ashore near Sandy Key to 
the westward of Grand Bahama, at about 
20 minutes past 1 on the morning of the 14tb 
of July last, and at daylight was boarded 
by the libelants; but, as the tide was rising, 
their services were not accepted, and she 
soon floated off. A pilot was then employed 
to pilot her into deep water. The next raona- 
ing, while being piloted out, at about high 
water she again struck. The libelant came 
alongside with his vessel, the Fearless, took 
out 69 hogsheads and 15 barrels of sugar, 
carried out an anchor, and got her afloat, 
and came to Key West with her. So far the 
case is that of simple salvage service, and, 
was there nothing else alleged, would re- 
quire but a few words to dispose of it. But 
another view of the case has been presented 
which demands a more thorough and careful 
examination of the relations existing be- 
tween the master and Malone, the pxincipal 
libelant. An intervening petition has been 
filed, alleging that the running ashore of 
said brig was in accordance with a corrupt 
and collusive understanding entered into be- 
tween them, and, in behalf of parties inter- 
ested in the cargo, praying that all salvage 
be denied. This collusion is positively denied 
by both masters, but the petitioner lias been 
admitted as amicus curiae under a rule of 
com-t, and heard. 

This view of the ease can only be examined 
through the medium of the connection and 

1 [Not previously reported.] 
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relation of circumstances, and is, as admitted 
"by tlie petitioner, at best but a case of cir- 
cumstantial evidence. Let us examine brief- 
ly, but carefully, the circumstances, and see 
what conclusion we reach. The brig Pedro 
was lying in the port of Nassau; also, the 
schooner Fearless, The master of each ves- 
sel knew the other by sight, and his position 
and occupation. The master of the schooner 
is shown to have been on board the brig 
twice, at least; apparently at one time ex- 
amining some lumher that was to be sold, and 
a.gain at the sale. At one time he met the 
master of the brig, and went into the cabin, 
as he says, to get a drink of water. He is 
also seen in the vicinity of the brig on the 
■dock. On Wednesday morning at about S or 
S o'clock, the schooner sailed, ostensibly 
bound on a freight voyage to Key West, 
intending to call and get freight at Grand 
Bahama, as she was cleared for Bimini 
Tjia Grand Bahama. That was, as the 
master says, anywhere along the Baha- 
mas that he wished to stop to get fi-eight. 
She" reached Stirnip Key, a distance of about 
50 miles, that afternoon, and her master 
says, the weather being squally, he went 
into Great Harbor, and anchored. The next 
morning he went to the lighthouse, and was 
advised by the light keeper to secure his 
vessel, as the weather was threatening. 
This he did, and remained at anchor Thurs- 
day, Friday, and Saturday morning. It does 
not appear that he took any freight at this 
place. In the meantime the brig Pedi'o had 
sailed from Nassau, at about 5 o'clock Fri- 
day, p. m., and passed Stirrup Key at a 
short distance that Saturday morning, at 
about half past 1. Between 5 and 6 the 
schooner got under way, and proceeded in 
the wake of the brig toward Settlement 
Point, the most westerly point of Grand 
Bahama, and the nearest to her destination. 
The vessels sailed within sight of each other 
during the afternoon and until evening, when 
the schooner came to anchor at Settlement 
Point The brig kept on her course until 10 
minutes past 10, when she rounded the point 
and stood up N. N. W. Captain Moulton, 
master of the brig, says that at 10 minutes 
past 10 this point bore due east, distant 
about S miles. Lunn, the first mate, intro- 
duced for petitioner, whose watch it was on 
4eck, says it was but four miles distant. 

This is the only essential point in the case 
upon which the testimony of the witnesses 
■does not agree, and in determining the pro- 
priety of the course subsequently steered, it 
Ijecomes a question of some importance. 
Distances, especially at sea, as well as space 
of time, unless accurately noted, are very 
liable to be mistaken and misstated in tes- 
timony, even by those the most truthfully 
disposed, and if there are any well-establish- 
ed circumstances which can be taken as a 
•starting point to assist us in determining the 
ti'uth, they should be examined. At 5 o'clock 
Satm-day, p. m., before approaching Settle- 



ment Point, while running on a N. W. course, 
the brig was kept off a half point This is a 
fact shown by the testimony of the mate and 
the entries of the logbook, and one which 
no one could have any object in misstating. 
The brig was running N. W. with a N. E. 
wind, bound around Settlement Point, and 
every mile which could be safely made to 
the ngrthward and eastward would be so 
much saved, I am satisfied that only one 
thing could have induced Oapt. Moulton to 
keep ofE at this time, especially against an 
easterly current, as there then was, accord- 
ing to Malone's testimony, and that was a 
fear of approaching too near the shore. The 
brig must have been, therefore, at that, time, 
5 o'clock, approaching the coast of Grand 
Bahama nearer than he deemed prudent, 
and kept off, but, if his statement that, at 
about 10, Settlement Point was 8 miles dis- 
tant is correct he must have been nmning 
the course she was, with a reasonable allow- 
ance for leeway, 6 or 8 miles from the shore, 
which his changing his com-se disproves. 
Again, instead of examining his past com-se, 
to see what his position was, let us see what 
the result shows it to have been. At 20 min- 
utes past 1 the brig struck, about 12 miles to 
the northward of the point, and, admitting the 
master's statement to be correct, more than 
8 miles to the eastward of the course steered, 
and this with a northeast wind, which would 
show she had drifted 8 miles against the wind 
while making 12 miles headway with a fair 
breeze, ^s it appears there was that night, 
This is unreasonable, even allowing for a 
strong current setting In over the reef. 

Both of these examinations show that the 
position given by the mate is without doubt 
correct and the brig was not far from 4 
miles west of Settlement Point when she 
was put upon a N. N. W. course. This course 
was as nearly parallel with the trend of the 
reef as could have been selected, and run- 
ning on it in 3 hours and 10 minutes 'she 
struck. The course steered, together with 
the force of the current, was undoubtedly 
the cause of going ashore. The master ad- 
mits, or rather claims, this, stating that it 
was the force of the current that put him 
ashore, and that he knew nothing about the 
currents but was guided by the charts. Ac- 
cidents in navigation will constantly hap- 
pen, and no man can be held accountable for 
ignorance of facts unless it is shown that 
he has been criminally negligent in not in- 
forming himself of them; and the question 
as to whether the stranding has been acci- 
dental or intentional depends upon, and can 
only be examined through, the knowledge 
the master is known to have had of the 
actual condition of the locality, currents, 
and winds. If a master has had his vessel 
swept ashore accidentally, by. a current of 
which he was ignorant, or of which there 
is no reason to believe him informed, al- 
though the result is the same, the presump- 
tion is in favor of his innocence; but if the 
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circumstances are such tliat tlie presump- 
tion is of his knowledge, it is equally so of 
his guilt. 

At the trial of this ease, the master pre- 
sented, as the chart by which he had been 
governed at the time of going ashore, a new 
chart, having no indications, by arrows or 
otherwise, of the currents; but accidentally 
a chart, having designated upon it plainly 
and distinctly a strong current flowing di- 
.reetly on to the reef where this vessel struck, 
came to the notice of the court, and, upon 
inquiry, was admitted by Capt. Moulton to 
be his property, by which he had been sail- 
ing previously, but not the one by which 
he had been sailing that day. This infor- 
mation came to the court incidentally, and 
the question whether it could properly be 
considered in this case has been duly 
weighed. It is true it was not introduced 
by either party, but it was important in the 
case, as showing conclusively that the mas- 
ter had in his possession the means of being 
well-informed of the current which had driv- 
en him ashore, and of which he had stated 
his ignorance. The matter was brought out 
during the trial, while all parties were pres- 
ent, and Capt. Moulton permitted to ruake 
any denial or explanation he saw fit. There 
is no doubt in my mind of the propriety of 
accepting the fact thus shown, and giving it 
due weight. It is probably true that it was 
not the chart that had been used that day, 
but the new chart which had been used, only 
extended to the vicinity of Stirrup E^sy, and 
this one must have been in use since leaving 
Nassau. To any one carefully examining 
this question there must be a very strong 
presumption that the master was informed 
of the currents as shown on that chart. Can 
it be possible that a capable and intelligent 
master, as I believe Capt. Moulton to be, 
a seaman and navigator of experience, could 
have been ignorant of the currents on a 
dangerous reef along which his voyage was 
leading him, when he must have had in use 
for weeks a chart upon which they were as 
plainly shown as flying arrows on a chart 
could portray a current? 

The well-known course of the Gulf Stream, 
a current so generally known among seafar- 
ing men, by being shown on all charts, even 
the one introduced at the trial of this case 
as having been in use by the master of that 
day, would have demanded the attention of 
any careful man, and raised the quesuon 
whether there was not a current setting in 
over the banks along whose edge he was 
sailing. I must again say that the presump- 
tion that the master of the brig was in- 
formed of this current is so strong as to 
preclude even a reasonable doubt. But the 
fact that the master was aware of a cur- 
rent does not necessarily show that he was 
not deceived in its directions or force, the 
strength of the wind, or speed of his vessel, 
and innocent of any intentional wrong in 
permitting his vessel to run aground. Let 



us examine his conduct further. At 20 min- 
utes past 1 his vessel struck, with the shoal 
water to the windward. The wind was fa- 
vorable. The vessel had been going but 
about five knots, and the master found that 
it was about low water. There was a full 
moon that night, and high tide. The sea 
was smooth, there being a light breeze from 
the eastward, and the master had a boat suf- 
ficient to carry out an anchor. The mate, 
who had served in a surveying vessel In the 
vicinity, and was well acquainted with the 
locality, says an anchor could have been car- 
ried out and she got off into deep water by 
going half her length. He asked if he 
should not carry one out, but the master re- 
plied, "No," that he did not want to hurt his 
boat. The sails even, were not used in at- 
tempting to float her as the tide rose. What 
would have been the course of a master sin- 
cerely regretting the disaster, and anxious 
to remedy it at once with the least expense 
to those whose property was confided to his 
custody V What could have prevented the 
carrying out of an anchor, and how promis- 
ing must have been the prospect of success? 
No excuse has been offered; no denial of the 
reply made to the inqt "vy of the mate. Noth- 
ing was done toward relieving the vessel 
from the bottom. All such idea seems to 
have been at once abandoned, and the idea 
that she could not be floated without dis- 
charging accepted, as the master told his 
crew they might all turn in, as probably 
they would have to discharge the cargo on 
the next day. Under the circumstances, the 
fact that the master, instead of making 
some efiCort to relieve his vessel, caused sig- 
nals to be displayed, by putting burning 
rags dipped in oil in the crosstrees, and ac- 
cepted the idea that his cargo must be taken 
out, argues either gross inefficiency or will- 
ful neglect of duty. The next morning, as 
the tide rose, it appeared that the nrig 
would float off without assistance, and noth- 
ing was done either to relieve her or control 
the direction of her coming off. So she was 
permitted to drift over the shoal upon which 
she had struck into a position from which 
the master considered the services of a pilot 
necessary to extricate her. In the meantime 
the look out on board of libelant's vessel, the 
Fearless, lying at anchor 11 or 12 miles dis- 
tant, saw the signal light, very soon, if not 
immediately, after it was made, and reported 
it to Malone. He at once took on board 11 
extra men from the shore, got under way, and 
was at the brig, ready to render assistance, 
the first thing in the morning; but the ves- 
sel was nearly afloat before his arrival, and 
his services were not accepted. It has been 
argued that the refusal of Capt. Moulton to 
employ Malone, or permit him to assist his 
vessel at this time, is a conclusive answer to 
the charge of collusion. Had he used every 
power of his own to rescue his vessel, and 
taken such precautious as' had prevented a 
further disaster, this would, I grant, have 
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been so; but lie did neither, and the result 
was apparently much more favorable to Ma- 
lone, than had Ms services been accepted in 
the first instance. The vessel was about 
floating, and shortly after she drifted ofE by 
the force of the current There was at that 
time no opportunity to discharge cargo, carry 
out an anchor, or render any apparently valu- 
able service, so as to deceive the most simple 
as to its necessity. 

A man will seldom if ever commit a crime 
without a motive. In the present instance 
what motive, if any, could have actuated 
Capt. Moulton to have entered into a col- 
lusive arrangement for the procuring of an 
opportunity to assist his vessel but a chance 
to make money for himself? And this could 
have been accomplished only by a division of 
salvage with the master of the vessel assist- 
ing him. Had assistance been rendered the 
first time ashore, no court or board of arbi- 
trators could have given any considerable 
amount of salvage, and the service would 
have been as nothing compared with what 
a subsequent opportunity offered. The re- 
sult shows that if there was at that time a 
collusive understanding with Capt. Moulton, 
the very course was taken to not only enable 
him to share more largely, but at the same 
time relieve him In a great degree from re- 
sponsibility of the disaster by having his 
vessel in charge of a pilot After his vessel 
had been permitted to drift over the shoal 
upon which she had struck into difiicult navi- 
gation, Capt Moulton brought her to an- 
chor and inquired for a pilot, and one Hanna, 
belonging to another wrecking schooner 
which had arrived, presented himself, with 
good recommendations, and was accepted, 
with the understanding, as Moulton says, 
that if he got the brig out clear he was to re- 
ceive $200. The master of the Fearless tes- 
tifies in the main case that he left the brig 
just after she floated, and started on his Key 
"West trip, and, in speaking of Hanna, select- 
ed as pilot, disclaimed any acquaintance with 
him, speaking of him contemptuously as if 
he would scorn the idea of any intimacy; 
yet we find, upon a further examination of 
the case, that, after Hanna had been em- 
ployed as pilot Malone took him on board his 
vessel, the Fearless, where they remained 
from an hour to an hour and a half, and up- 
on coming back to the brig both went aft 
and had a conversation with Capt Moulton 
and that, instead of starting on his Key West 
trip, he remained on board the brig nearly 
all day, and, upon leaving, anchored his ves- 
sel for the night but about four miles from 
her. Lunn, the matej states that, while ly- 
ing at anchor that day, upon his asking the 
pilot if he thought he could get her out, he 
pushed up against him and, in reply, 'asked: 
"Why; do you want her to come out?" 
This remark, in view of the surrounding cir- 
cumstances, convinces me that there was in 
the mind of the pilot the idea that there were 
some who did not want her to come out, and 



that that idea had come to him in such a 
manner that he had no fear in mentioning it 
to even the chief mate of the vessel. Had 
the vessel finally come out safely, we might 
look upon this as a meaningless remark, but 
as the result shows she did not come out, it 
becomes one of no small significance. 

It is intimated by the claimant that there 
may have been collusion between the libelant, 
the pilot, and the mate. Everything tends 
to disprove the mate's complicity, and noth- 
ing to support it He could have had noth- 
ing to do with first running the vessel ashore, 
and was the most ready in suggesting means 
to get her afloat. It is beyond his power 
to influence the employment of assistance, 
and there was no need of his aid, or motive 
for him to engage in such a scheme. Such 
idea is too unsupported to require a moment's 
consideration. But is it at all probable that 
the pilot would have suggested this idea of 
some one's not wanting the brig to come off 
to the mate, unless he had reason to believe 
some one beside Malone and himself were 
in the -plot? This remark of the pilot es:- 
plains what followed. The next morning the 
brig got under way with a light, fair wind, 
she heading N. W. with a S. W. wind. The 
water was so clear that as Malone says, you 
could see anything on the bottom distinctly, 
and he found no necessity for sounding to as- 
certain the depth when wanting to carry 
out an anchor soon afterward. She was 
drawing less than 10 feet in charge of a 
pUot whose home was in the immediate vicin- 
ity, and to whom the bottom must have been 
as familiar as his own dooryard. It was 
high water. Yet, notwithstanding all these 
favorable circumstances, no sooner had the 
tide commenced to fall than she struck again. 
Libelant Malone, whose vessel was still at 
anchor, wailing apparently until wanted, was 
soon on hand ready to assist, and his crew 
was employed to discharge cargo, carry out 
an anchor, and get her afloat. This they 
did during the day, and brought her to an- 
chor for the night. Capt. Moulton's course 
toward the pilot Hanna, after his vessel is 
again afloat, appears open to severe criticism, 
and adds materially to the accumulated pre- 
sumption of bad faith. Although Hanna 
had, after his employment as pilot, been on 
intimate terms with Malone, and, after un- 
dei-taking to pilot the brig out, had got her 
aground without, as I can see, the least ex- 
tenuating circumstances, and given him an 
opportunity to earn a large salvage, yet Capt. 
Moulton appears to have had no suspicions 
of him, but on the contrary says that as he 
had not then got out from among the shoals 
he still wanted his assistance. He kept him 
on board his vessel, and brought him to Key 
West, a distance of nearly 300 miles. He had 
come but a short distance from home for an 
apparently temporary service; had been em- 
ployed conditionally, and failed in his under- 
taking, forfeited aU compensation, and not 
only that, but given Capt Moulton a right 
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to have any feeling but a kindly one towards 
liim; yet, notwithstanding this, he sets him 
to taking account of cargo, and permits him 
to remain on board and do duty in place of 
his first mate, who had sprained his wrist. 
In explanation, Capt. Moulton says: "When 
we passed Settlement Point, where the pilot 
belonged, we were some 6 or S miles distant, 
and the pilot said it would cost him some- 
thing for a boat to get ashore. He wanted to 
go to Key West to see some friends, and ask- 
ed me if I would take him, which I consented 
to do, telling him he might have to work, 
as my mate had sprained his wrist." 

j^Tow let us see how this explanation agrees 
with the facts of the case. Both Capt. JMoul- 
ton and Malone say they first started for 
Nassau, until the wind came ahead. Now, if 
bound towards Nassau, with the current of 
the Gulf Stream sweeping rapidly to the 
northward, why was Capt. Moulton 6 or S 
miles distant when passing Settlement Point 
when the Fearless had anchored within SOO 
■or 900 feet of the same shore? Again, the 
Fearless had on board 11 men, whom she 
landed at the Point, and the brig was in com- 
pany and exchanged passengers, showing con- 
■clusively that, while there, there was com- 
munication both between the Fearless and the 
shore and the brig and the Fearless, which 
offered every opportunity for the pilot's going 
ashore. If the brig was shorthanded, the 
jITearless had an overbundant crew, whose in- 
terest in her not only permitted but demand- 
■ed that they should fin-nish help to work her 
into port. If the pilot was anxious about the 
amount he says it would cost him to get 
ashore from the brig Pedro, how did he eon- 
template returning from Key West, unless he 
had such a claim on Malone as would author- 
ize him to demand a gratuitous passage, or 
he was expecting to receive compensation for 
some service? Notwithstanding the fact that 
he had run a vessel ashore with no possible 
excuse, and lost the $200 he was to have earn- 
ed, he takes the matter so coolly as to im- 
mediately plan a visit to some friends at a 
■distance, and had the audacity to ask a pas- 
sage for nine days' voyage from the man he 
bad so recently injured. Can it be believed 
that he considered he had lost his $200, or 
greatly offended Capt. Moulton? The pre- 
sumption that his object in coming to Key 
West was rather to look after interests that 
be had in the hands of Capt. Moulton or Ma- 
lone is too strong to be easily overcome. The 
coming to Key West, a distance of 270 miles, 
the greater part of the way directly against 
the current of the Gulf Stream, instead of 
going to Nassau, but 150 miles, with a favor- 
able current, which is said was on account of 
bead winds, although of but slight impor- 
tance, yet favors the hypothesis of collusion 
rather than otherwise, as in all such cases 
it is desirable to remove the place of exam- 
ination and settlement as far as possible from 
the place of agreement, where personal asso- 
ciation and intimate relations might be more 



easily proven, and suspicious circumstances 
more readily remembered. The same may be 
said of the discharge of the brig's crew. Yet 
these are not inconsistent with an hypothesis 
of innocence, and were it not that they add 
to the presumption, already so sti-ong, 'I 
should not mention them at all. 

Reviewing at a glance the entire ease, we 
find that the schooner left Nassau, waited 
two days and a half at Stin-up Key until tlie 
brig had come out and passed her, when 
she got under way, passed the brig, and is 
again passed by her, while at anchor at Set- 
tlement Point. The brig, while in sight a 
few miles beyond, is driven ashore by a cur- 
rent shown distinctly on a chart which had 
been in use by her master within 36 hours, 
at the furthest, before. Eveiy circumstance 
promised an easy relief from the difficulty, 
but not an effort was made, but instead a 
signal light was displayed, and the crew 
told they might turn in, with the remark 
that they would have to discharge cargo 
the next day. This satisfies me that the 
master was willing she should remain there 
until discharged, and that, had he not been 
wiUing for her to go ashore, he would not 
have been so willing for her to remain; that 
in this he must have had some motive, and 
that motive must necessarily argue an un- 
derstanding and agreement with some one 
by whose assistance money was to be made. 
The facts of the association of Malone with 
the pilot Hanna, and the subsequent running 
ashore of the brig, and that these awoke no 
suspicion in Capt. Moulton's mind, as well 
as the fact that the pilot was possessed of 
the idea that some interested parties were 
wiUing that She should not come out, satisfy 
me that the second grounding was neither 
accidental nor imintentional. 

Wreckers are not responsible for the mis- 
conduct of masters in intentionally strand- 
ing their vessels, if innocent themselves of 
any collusion. The fact that Capt. Moulton 
ran his vessel ashore intentionally, or per- 
mitted her to go ashore through criminal 
neglect does not prove that Malone, by as- 
sisting him in relieving her, became a par- 
ticipant in his guilt. The guilt or inno- 
cence of Capt. Moulton has nothing to do 
with the question on trial, unless Malone is 
shown to have been implicated. Let us see 
how far he had been connected with the 
brig before his assisting her, and what will 
be a reasonable conclusion as to his knowl- 
edge of Capt. Moulton's intentions. He was 
in company with Capt. Moulton in Nassau. 
He cp'^^e out, and although bound on a 
freightii.,? voyage to Key West, stopped at 
Stirrup Key, where no freight offered, imtil 
the brig had passed in plain sight, then 
steered to the last port nearest his destina- 
tion and came to anchor, although he had 
taken in no freight, but had cleared with the 
declared intention of stopping at the several 
ports of the Bahamas for cargo. The signal 
of the brig was seen almost immediately 
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upon its being made, and so confident was he 
that tliere would be something to do that, 
although he had then a crew of 12 men, 
coming to anchor as he did about quarter 
past 8 in the evening, and getting under 
way at about 2 in the morning, he procured 
in the meantime 11 men from ashore. His 
was the first boat at the brig. He was in 
communication with the pilot and took him 
on board his Tessel. He spent the greater 
part of the day on board the brig, and he 
and the pilot were aft in conversation with 
the master by themselves. He anchored his 
vessel that night where the brig could be 
easily reached. There was sufficient wind 
for the brig to get under way in the morning, 
but the Fearless, with her extra crew, re- 
mained until again needed, and was the first 
ready to render assistance. If it was the 
intention of Malone, at the time of clearing 
from Nassau, to stop at but one point, and 
he was willing that that should be known, it 
would naturally be presumed that he would 
clear for Bimini via Settlement Point; but 
if he intended to stop at other points, why 
do we find him leaving all such behind him 
for the sake of being at Settlement Point at 
a certain time? The moment we conclude 
that Capt Moulton intended to permit Lis 
vessel to go ashore, we must also conclude 
that he had a partner in the arrangement. 
Nothing could be made without a division 
of earnings, and he was not going to risk 
the consectuences with no prospect of com- 
pensation. The idea of a co-conspirator can 
point to no one but Malone. 

It is not necessary to show the character 
or extent of the collusion, or whether they 
entered into -any particular agreement in re- 
lation to the part which each was to act, or 
the proportion of the spoils each was lo 
share. It is sufficient to show such a state 
of facts as induces a reasonable presump- 
tion that they understood each other, and 
understood that the property was to be put 
in jeopardy, and something could be made 
by assisting it. I am not unmindful of the 
importance of the conclusions reached to the 
parties interested, but I have not arrived at 
them without a critical examination of the 
facts in their every bearing, and lintil sat- 
isfied that the circumstances are utterly in- 
consistent with the idea of innocence. These 
circumstances, each one perhaps trivial in it- 
self, when united and examined together, 
form in my mind proof of collusion as nearly 
positive as the ordinary connection between 
known and inferred facts may ever permit. 
No party associated in any way with libel- 
ant Malone can receive anything, and the 
libel must be dismissed. 

[NOTE. At a subsequent date, F. Englehard 
& Co., filed a libel, in tliis court, against the 
Pedro, for damages to cargo. In the meantime 
the vessel had been sold under a decree entered 
In this cause, and the proceeds brought into 
court. The damages proven by Englehardt & 
Co. far exceeded the whole proceeds from the 
sale of the vessel. So at this hearing it was de- 
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creed that the libelant should receive the whole 
proceeds of the sale, after the payment of all 
costs, expenses, taxes, wages of the crew, and 
the costs of the suit then before the court. Case 
No. 4,489.] 
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MALONE V. WESTERN TRANSP. CO. 

[5 Biss. 315.] 1 

Circuit Court, N. D. Illinois. June, 1873. 

Master and Servaxt —NEGLtaESOE — PiiEADisg 

Negligesce— Duty of Sekvakt — Of Ship 

OwxEK— Fellow Sekvaxts. 

1. In an action by an employe against a cor- 
poration for injuries received in falling through a 
hatchway, it is not a sufficient allegation that the 
master and mates were negligent in leaving the 
hatchway open and not placing proper lights 
or guards around it. 

2. As a corporation can only act through 
agents, the only proper charge of negligence in 
such case is that the boat was improperly con- 
structed and that the accident happened by rea- 
son of such defective construction while the 
plaintiff was exercising due care. 

3. A person employed on a boat to assist in 
unloading must be presumed to possess the usual 
knowledge in regard to the construction of the 
vessel, and unless the hatch was located in an 
unusual place he is bound to know its location, 
and it is as much his duty to see that the hatch 
is closed or properly protected as it is the duty 
of the captain or mates. 

4. A ship owner who provides a sea-worthy 
vessel, properly equipped, and commanded by 
competent officers, has discharged his duty to- 
wards the subordinates, and cannot be held lia- 
ble for mere neglect of the officers. 

5. Subordinates must be deemed to have en- 
tered upon the service with the understanding 
that they took their chances of negligence or 
carelessness on the part of others engaged in 
the common employment. 

[Cited in Couillard v. The Victoria, 4 Fed. 
160; The Egyptian Monarch, 36 Fed. 776, 
777.] 

This was an action on the case to recover 
damages for injuries received by plaintifE 
[Thomas Malone] in falling through a hatch- 
way while in the employ of defendant. The 
declaration alleges that defendant was on 
the 14th of August, 1870, owner of the pro- 
peller Chicago, theii lying in Chicago river, 
in this city; that plaintiff was employed as 
a laborer on board of said propeller to as- 
sist in the discharge of a cargo; that it be- 
came and was the duty of the master and 
mates of said vessel to use due care and 
diligence for the protection of plaintiff from 
accident or injury, while so employed; that 
said pi-opeller was removed from her dock, 
near State-street bridge, in the night-time, to 
the dock of the Chicago Dock Company, on 
the South branch, when plaintiff, about four 
o'clock, a. m., on the loth of August, while it 
* was yet dark, was ordered to remove certain 
platforms for threshing ma chines, which stood 

1 [Reported by Josiah JS. Bissell, Esq.,, and 
here reprinted by permission.] 
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In the middle gangway on the starboard side 
of the boat, to the larboard side of the boat for 
the pui-pose of making room to get at some 
freight to be landed on said dock; that there 
was a hatchway known as the "middle 
hatch" in said gangway, which was care- 
lessly and negligently by defendant and the 
master and mates of said boat left open 
without any guard or signal-lights ai'ound the 
same, and while engaged in removing said 
platforms as directed by the officers of said 
boat, and In the exercise of due care and 
diligence, plaintiff, by reason of said hatch- 
way being left open and unprotected and 
without proper lights, fell through said 
hatchway into the hold of the same, and was 
greatly injui-ed. Defendant filed a general 
demurrer. 

H. Cummings, for plaintiff, cited the fol- 
lowing authorities: Dixon v. Ranken, 1 
Am. Ry. Cas. 569; Farwell v. Boston & W. 
Railroad, 4 Mete. (Mass.) 49; Gallagher v. 
Pipei", cited in Lovegrove v. London, B. 
& S. 0. Ry. Co., 16 C. B. (N. S.) 669; Snow 
V. Housatonic Railroad, 8 Allen, 441; Cur- 
ley V. Harris, 11 Allen, 112; Chamberlain r. 
Milwaukee & M. Railroad, 11 Wis. 238, 252; 
Chicago & jSr. W- R. Co. v. Swett, 45 111. 197; 
Perry v. Marsh, 25 Ala. 659; Walker v. Boi- 
ling, 22 Ala. 294. 

Miller & Frost, for defendant, cited the 
following authorities; Farwell v. Boston & 
W. Railroad, 4 Mete. (Mass.) 49; Albro v. 
Agawam Canal Co., 6 Cush. 75; Illinois Cent. 
R. Co. v. Cox, 21 111. 20; Honner v. Illinois 
Cent R. Co., 15 111. 550; Chicago & A. R. Co. 
V. Keefe, 47 111. 108; Saund. Neg. 128, 144, 
and cases there cited; Morgan v. Vale of 
Neath Ry. Co., 5 Best & S. 570; Gallagher v. 
Piper, cited in Lovegrove v. London, B. & S. 
C. Ry. Co., 16 C. B. (N. S.) 669; 1 Redf. Rys. 521. 

BLODGETT, District Judge. The only 
question is whether there is a sufficient cause 
of action set out in the declaration. Defend- 
ant, being a corporation, can only act through 
agents, and: as there is no allegation that the 
boat was improperly constructed and so made 
dangerous to plaintiff, or that the accident in 
question happened by reason of such defect- 
ive construction while plaintiff was exercising 
due care, I cannot see that the allegations of 
negligence by defendant directly are of any 
weight, and the case must be considered as 
standing solely on the allegations as to the 
negligence of the master and mates. 

The master, mates and crew of the vessel 
were all employes of defendant, each with 
different duties, but all engaged in a common 
employment, which at this particular time 
was that of unloading this boat. But the 
plaintiff claims that he was acting in an in-- 
ferior capacity and under the orders of the 
officers of the boat. 

I am aware that there are adjudged cases 
making the distinction insisted upon by plain- 



tiff. Little Miami R. Co. v. Stevens, .20 Ohio, 
415; Gillenwater v. Madison & I. R. Co., 5- 
Ind. 340; Chamberlain v. Milwaukee & M. 
Raihroad, 11 Wis. 238, 252. But the rule is 
undoubtedly well settled in this state and 
England, that an employer is not liable to a 
servant for injuries occasioned by the negli- 
gence of a fellow servant. Honner v. Illinois 
Cent. B. Co., 15 111. 550; Farwell v. Boston & 
W. Railroad, 4 Mete, (aiass.) 49; Illinois Cent. 
R. Co. V. Cox, 21 111. 20; Chicago & A. R. Co. 
V. Keefe, 47 111. 108. I am aware that there 
is a class of cases in this state holding that a 
railroad company is liable to an employe for 
not furnishing safe cars or roadway. Chica- 
go & N. W. R. Co. V. Swett, 45 111. 197; Illi- 
nois Cent. R. Co. v. Jewell, 46 111. 99. 

And the same rule, I think, was adopted 
in this court in the case of Daniel v. C. & R. 
L R. R. Co. 2 by Judges Davis and Drummond, 
But this case contains no substantive allega- 
tion of negligence on the part of defendant 
itself in not providing a safe boat or one con- 
structed in the usual manner, and, as I said 
before, no such allegations of negligence are 
made against defendant as bring the case 
within the rule in Chicago & N. W. R. Co. v. 
Swett, supra, and the class to which it be- 
longs. The declaration in substance charges 
that the accident to plaintiff happened by 
reason of the negligence of the master and 
mates in leaving the hatch oi)en and not pla- 
cing proper lights or guards around it. 

Plaintiff must be presumed to possess the 
usual knowledge in regard to the construction 
of steamboats, and as there is no allegation 
that this hatch was in an unusual place, he 
certainly ought to have known that there was 
a hatch there. His own senses would tell 
him it was dark, and admonish him to use 
care. He was passing from one side of the 
boat to the other, where he should have 
known, and, I think, must be presumed to 
have known, there was a hatchway. It was 
as much his duty to see that the hatch w^as 
closed, or properly protected if open, as it 
was the captain's or mate's. No one, I pre- 
sume, will claim that it was the duty of the 
master or mate to close the hatch or hang up 
a light. They had the general supervision of 
the boat, and it was their duty to see that 
each one employed in the work of managing 
the boat performed the work allotted to him. 
This is the utmost of their duty, but if they 
neglected that duty, and the plaintiff was in- 
jured by reason of the negligence of a deck 
hand who should have closed the hatch, or a 
porter who should have hung up a light, it is 
but the negligence of a fellow servant, in and 
about a common business. There is no charge 
of incompetency on the part of the officers. 
And it seems to me the ship-owner cannot be 
held liable for mere neglect of officers to per- 
form their duty. If he provides a seaworthy 
ship, properly equipped, and commanded by 
competent officers, he has discharged his duty 
toward the subordinates. They must be deem- 



s [Case unreported.] 



[16 Fed. Cas. page 563] 



(Case No. 8,998) MALTBY 



ed to have entered upon the service with the 
understanding that they take the chances of 
the neglect or carelessness of any or all otners 
who are engaged in the common employment 
and occupation of loading, unloading or run- 
ning the hoat. Demurrer sustained. 

NOTE. It is the doctrine of the Illinois su- 
preme court that the employer is not responsible 
to the employe for injuries occasioned by the 
negligence of his fellow servant engaged in the 
same line of employment. Honner v. Illinois 
Cent. R. Co., 15 111. 550; Illinois Cent. R. Co. 
V. Cox, 21 HI. 20; Moss v. Johnson, 22 Dl. 633; 
Chicago & A. R. Co. v. Murphy, 53 HI. 336; 
Same v. Keefe, 47 111. 108. 

But it is nevertheless the duty of the employ- 
er to provide safe structures and apparatus, 
competent employes and all appliances neces- 
sary to the safety of the employed. Chicago, B. 
& Q. B. Co. V. George, 19 111. 510; Chicago & 
N. W. R. Co. V. Swett, 45 HI. 197: Illinois Cent 
R Co. V, Jewell, 46111. 99; The Norway v. Jen- 
sen, 52 El. 373; Chicago & N. W. R. Co. v. 
Jackson, 55 111. 492; Perry v. Ricketts, Id. '234; 
and the recent case of Chicago & N. W. R. Co. 
V. Taylor [69 HI. 461]. 

See, however, an employs of a railroad com- 
pany may recover damages for jrersonal injuries 
due to the neglect of agents of the company, 
whose duty it was to keep engines in proper re- 
pair, even though the directors and superintend- 
. ent had no reason to susupeot negligence '^'- in- 
competency on the part of such agents. Ford v. 
Fitchburg R. Co., 110 Mass. 240. Nor is he 
barred &om recovering for injuries sustained 
by a boiler explosion, by the fact that he was 
acting in intentional violation of the rules of the 
comnany, unless the accident was due to such 
violation; nor hy a rule of the company provid- 
ing that he must be responsible for the condi- 
tion of his engine. Id. 
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MALONEY V. BUTTERL.Y et al. 

[N. Y. Times, April 16, 1864.] 

District Court, S. D. New York. 1864. 

Affreight jiENT — BiLti op L.ii>isG — Receipt bt 
Co^'SIG^'£E — Repkesentations. 

[A bill of lading stating, according to repre- 
sentations by the shipper, the weight of cargo 
shipped without weighing, binds the consignee, 
after receipt without weighing, to pay freight 
for the stated weight] 

This was a libel for freight [by .Tames Ma- 
loney against Peter Butterly and others]. 

The libelant, who was owner of the barge 
John Maloney, took on board her at Phila- 
delphia a cargo of coal, to be carried to New 
York. The coal was put on board by the 
vendor, consigned to the respondents. It 
was not laden on board by weight, but was 
received by the libelant on the representa- 
tion of the shipper, and the libelant signed a 
bill of lading on those representations, ac- 
knowledging the receipt of 209 tons of coal 
on board, and agreeing to deliver it to the 
respondents at New York, The vessel ar- 
rived in New York, and the assignees of the 
bill of lading received the coal. They did 
not exact a measurement or weight of it as 
delivered from the boat, but carried it across 
the city to their own yard, where it was 
weighed, without the supervision of the car- 



rier; and they then declared that it was sis 
tons short, and declined to pay freight on 
that amount 

Mr. Donovan and Judge "Whiting, for li- 
belant. 
Mr. Brown, for respondents. 

Before BETTS, District Judge. 

HELD BY THE COURT: That a rule of 
greater stringency may prevail as to a pur- 
chase and sale of property than is exacted 
in relation to a mere bailment of it for car- 
riage. That the vendor of the coal acted as 
agent or factor of the purchaser, and is rea- 
sonably bound to satisfy the carriage price 
to the carrier, if the consignee does not ac- 
cept the consignment, and pay the agreed 
price at the place of destination. That the 
respondents are concluded from taking the 
defence of short weight. They are to be 
regarded as. the factors of the consignor as 
well as consignees, and in that capacity to 
have, virtually admitted and liquidated the 
quantity of the cargo, in relation to the 
freight payable to the carrier. A difference 
of quantity on the adjustment of the transac- 
tion between consignor and consignee must 
be adjusted between them. They are both 
to be regarded as having assented through 
their acts and acquiescenees to the rightful- 
ness of the libelant's demand as an agreed 
compensation for the sei-viees rendered. 

'Decree for the libelant for his claim, with 
interest 
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MALTBY et al. v. BOBO. 

[14 Blatchf. 53; 2 Ban, & A. 459.] i 

Circuit Court, S. D. New York. Nov, 18, 1876. 

PATESTS— INFRINGEMENT— ISJDXCTION— No In- 
TEEEST. 

The fact that a defendant who has sold an ar- 
ticle which infringes on a patent, sold it on be- 
half of its owner, and had no interest in it, or in 
its sale, is no ground for refusing to grant an 
injunction against him. 
[Cited in Steis:er v. Heidelberger, 4 Fed. 458; 
Estes V. Worthington, 30 Fed. 465; Arm- 
strong V. Savannah Soap Works, 53 Fed. 
126.] 

[This was a bill by Douglass F. Maltby and 
others against Angus L. Bobo for an in- 
junction to restrain certain infringements.] 

Francis Forbes, for plaintiffs. 
Andrew J. Todd, for defendant 

_ JOHNSON, Circuit Judge. The plaintiffs' 
bill of complaint contains all the averments 
of fact to make out their right and the in- 
fringement thereof by the defendant. The 
facts are verified by the usual oath. The 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 2 Ban. & A. 459; and 
here republished by permission.] 
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right of the plaintiffs is further supported by 
aflGLdavit, showing that the plaintiffs have ob- 
tained against another defendant, in this 
court, an interlocutory injunction, and that, 
after some litigation, defendant submitted 
to a decree. Upon this state of the case 
an injunction is moved for. The defendant 
presents no denial of any of the alleged facts, 
by affidavit or otherwise, but only alleges, by 
way of plea, that, in selling the nail pullers 
mentioned in the bill, he was acting as sales- 
man for one Dickerman, the owner of the 
nail-pullers, and that he bad no interest in 
the nail-pullers, or in the sale of them, except 
as the employee of Dickerman, to dispose of 
the same. The plea has been set down for 
argument, but has not yet been heard; but I 
do not understand, that any absolute rule of 
pi-actice prevents the granting of an injunc- 
tion in such a case. It is, of coui"se, necessaiy 
to look at the sufficiency of the plea, which I 
regard as presenting no defence to the bill. 
A wrong-doer cannot set up that he is doing 
Wjcong on account of a third person, as a bar 
to his own responsibility. The principal, also, 
may be liable, if the injured party elects to 
look to him; but the person who is actually 
doing the wrong cannot escape liability. In- 
asmuch, therefore, as the ease made by the 
bill is wholly undefended, and as the plea 
stJites the fact which is, in law, an infringe- 
ment, an injunction must be giunted. 



Case Wo. 8,999. 

MALTBY V. CONVERSE. 

[Cited in Maltby v. Graham, 35 Fed. 206, 37 
Fed. G91. Nowhere reported; opinion not now 
accessible.] 



Case nSTo. 9,000. 

MALTBY V. STEAM DERRICK BOAT. 

[3 Hughes, 477.] i 

District Court, E. D. Virginia. March 29, 
1879. 

Salvage — Raised prom Bottom op Channel — 

Dekkick-Boat. 
A derrick-boat raised from the bottom of the 
channel of a public navigable river may be the 
subject of a libel for salvage in admiralty. 
[Cited in Cope v. Vallette Dry-Dock Co., 16 
Fed. 926; Aitchesou v. Endless Chain 
Dredge, 40 Fed. 254.] j 

[This was a libel by E. O. Maltby against 
a steam derrick-boat for salvage.] 

R. M. Hughes, for libellants. 
W. B. Jiartin, for Albemarle & C. Canal 
Co., intervener and claimant. 

HUGHES, District Judge. This is a libel 
in rem for salvage in raising a sunken steam 
derrick-boat from the channel of the Black- 
water river, near Franklin, Virginia. The 
libeUants sent around from Norfolk to the 



1 [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



wreck for the purpose, by way of Cm'rituck 
and Albemarle sound, a wrecking schooner, 
furnished with chains, pump?, two div^ers, 
and a crew of two or three other men. The 
work of raising consumed about four days; 
but the schooner remained somewhat longer 
by the side of the derrick-boat until the hole 
in her bottom was made entirely safe and 
stanch. The schooner was gone from Nor- 
folk in making the trip to and fro, and in 
executing the job, about fifteen days. The 
derrick-boat had been in the employment of 
the United States, on a hire of $250 a month, 
in removing obsti-uctions to navigation from 
the channel, when it sprung aleak and sunlc 
in ten feet water. It was owned by tlie 
Albemarle & Chesapeake Canal Company, of 
which Marshall Parks is president. The sal\ - 
ing was undertaken by the libellant at the 
request both of Mr. Parks and of the United 
States officer in charge of the derrick-boat. 
The boat had no machinery for propulsion, or 
sails. It was a boat of two decks, with a 
mast for hoisting purposes, and a steam- 
engine and machinery. The United States 
continued to use the derrick-boat after it was 
raised from the channel by the libellants, . 
and returned it in good condition to the Albe- 
marle & Chesapeake Canal Company, after 
having had it in possession, in all, about four 
months. The vessel was libelled in this cause 
after its restoration to the possession of the 
company. The company intervenes in this 
suit by answer, and objects to the amount 
of salvage claimed, and also to the jurisdic- 
tion of the admiralty com't over the ease, on 
the ground that the da-riek-boat was not 
designed for navigation or commerce. 

I shall consider in this opinion only the lat- 
ter objection. It is contended in argument 
that a derrick-boat is not the subject of tliis 
jm'isdiction, because it is not used in com- 
merce and navigation. This might be a valid 
objection if the libel were for contract of 
affreightment, or for tort by collision, or such 
cause of action; but it is not a valid objec- 
tion to a libel for salvage. It has long been 
held that property, whether it has been an 
actual instrument or subject of commerce or 
not, may be the subject of salvage. 

In the case of The Emulous [Case No. 4,- 
480], Judge Story held, in 1832, that salvage 
service extended to all property "saved on 
the sea or wrecked on the coast of the sea." 
In the ease of The Emblem [Id. 4,434], Judge 
"Ware, one of the most learned and soundest 
admiralty lawyers, awarded salvage from 
saving the trunks of a passenger containing 
silver coin. The coin was property forming 
no part of the cargo of the vessel. In the case 
of Hennessey v. The Versailles [Id. 6,365], 
Mr. Justice Curtis said: "The relief of prop- 
erty from an impending peril of the sea, by 
the voluntary exertions of those who are 
under no legal obligations, etc., constituted a 
technical case of salvage." In the two cases 
of A Raft of Spai's [Cases Nos. 11,528, 11,- 
529], Judge Betts decided in the latter case 



[16 Fed. Cas. page 565] 



(Case No. 9,000) MALTBY 



mat such property was a proper subject for 
a libel for salvage, and in the former case 
refused to order the salvage suit to be set 
aside or to be stayed because there was a 
replevin suit pending in a court of common 
law for the salvaged property. In Taber v. 
Jenney [Case No. 13,720], a libel in admiralty 
was sustained by Judge Sprague to recover 
the value of the carcass of a whale which 
had been found floating in whaling waters by 
the defendants, and taken and converted to 
their own use. In the case of The Union 
Express [Id. 11,363], Judge Longyear held 
that a barge found adrift in Lake St Clair 
was subject of salvage. In the case of Fifty 
Thousand Feet of Timber [Id. 4,783], Judge 
Lowell held, notwithstanding two or three 
adverse decisions, hereafter mentioned, which 
he cited and reviewed, that a raft of timber 
was a proper subject of a libel for salvage, 
and defined the law to be that *'a salvage 
service is performed when goods are saved 
from the peril of the sea, or on other navi- 
gable waters; or cast upon the shores there- 
of." The same judge held the same view in 
a valuable and learned judgment in the case 
of The Louisa Jane [Id. 8,532], where he held 
that a specific "contract for saving properly 
on the sea or in a harbor, did not oust the 
admiralty court's jurisdiction of a proceed- 
ing in rem or in personam, brought by the 
contractor himself." There is no judge whose 
decisions carry greater authority with the 
profession than those of Judge Lowell. In 
the case of Chessman v. Two Ferry-boats [Id. 
2,633], Judge Leavitt held that two new and 
never-used ferry-boats, which had been 
bi-ought down to Cincinnati for the purpose 
of being put upon one of the ferries there, 
and moored at high-water mark above the 
city, on the Ohio side, which had broken loose 
diuring a great flood and been saved, not by 
landsmen on shore, but by a steamboat which 
encountered perils of the flood by doing so, 
many miles below on the Ohio river, were 
the proper subjects of a libel for salvage. 
There is also the case of The Senator [Id. 
12,664], which was that of a scow, loaded 
with lumber, water-logged and abandoned on 
Lake Erie, and saved, in which Judge Long- 
year held that a libel for salvage was proper. 
I know of but two American admii-alty cases 
which are decidedly adveree to the rulings 
which have been thus cited. One of them 
is the case of The Hendrik Hudson [Id. 6,- 
355],— an old steamboat fltted up as a floating 
hotel,— which is directly against them; and 
the other is the case of Tome v. Cribs of 
Lumber [Id. 14,083]. This latter ease, how- 
ever, is not directly adverse. The rafts of 
lumber were saved on the shore of the Chesa- 
peake bay, below the mouth of the Susque- 
hanna river, where they had been moored, 
and had broken loose in a high freshet. They 
were saved by farmers and landsmen, who 
had incurred no risk and exercised no pe- 
culiar skill in saving them; but who had 
merely taken possession of them when they 



floated near the shore, and fastened them to 
trees on the shore. The service was wholly 
destitute of commercial or maritime attri- 
butes. These are the only American cases of 
which I know where the character of the 
projHjrty saved was made the objection to the 
admh'alty jurisdiction in cases of salvage, 
and where the decision was adverse and 
based upon the non-commercial character of 
the property saved. The weight of the Amer- 
ican authorities is, therefore, heavily against 
these two decisions, and I am constrained to 
disregard them, and to hold that any valua- 
ble property may be the subject of a libel for 
salvage in admiralty, provided that it shall 
have been saved imder conditions which of 
themselves give the admiralty jurisdiction. 

In the case at bar the saving was done by 
persons engaged in wrecking service, and 
furnished with and using a wrecking schoon- 
er and other wrecking appliances; and the 
px'incipal and pivotal question is, was the 
saving done within the territorial theati*e of 
the admiralty jurisdiction? The property 
saved was such as could be the subject of a 
libel for salvage; was the place where it was 
saved within that jurisdiction? The derrick- 
boat was sunk in the channel of a navigable 
river— navigable from the sea. The govern- 
ment of the United States was using the boat 
at the time in clearing away obstructions to 
the navigation. 

It was formerly held that the admiralty' 
jurisdiction of the courts of the United 
States, like that of the English courts, ex- 
tended only to tide-waters. But, since the de- 
cision of the supreme court of the United 
States in The Genesee Chief, 12 How. [53 U. 
S.] 449 (a decision which has been fol- 
lowed by a series of like decisions, more 
and more liberal on tliis point), the test of 
the admiralty jurisdiction, as to locality, 
has been the inquiry, was the water in 
question a public navigable water? And, 
therefore, the law of those cases which hold 
that property "saved on the sea or wrecked 
on the coast of the sea" must be read with 
the additional words, "or on the public navi- 
gable rivers and waters of the United States." 
The cases to which I have just referred are 
the following: The Genesee Chief, 12 How. 
[53 U. S.] 449; Fretz v. Bull, Id. 446; The 
Magnolia, 20 How. [61 U. S.] 296; The Com- 
merce, 1 Black [66 U. S.] 574; The Hine, 4 
Wall. [71 U. S.] 555; The Belfast, 7 Wall. 
[74 U, S.] 624, and other oases. 

Before these cases arose there had been a 
period in the history of the American law in 
which our courts hajd made their rulings in 
accordance with the rulings of the English 
coui-ts, which English decisions had been 
made dming a period when; through the jeal- 
ousy of the high common-law courts, the ju- 
risdiction of the admiralty in England had 
been much ti-ammelled. But our courts have 
felt, and acted upon, the necessity of emanci- 
pating themselves from these English influ- 
ences for many years, so that early English 
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precedents on the subject of the admiralty 
jurisdiction are not regarded in this country. 
Indeed, they have ceased to be law even in 
England, where in May, 1861, parliament in- 
terfered, and, by special act in regard to the 
jurisdiction of the admiralty, struck off the 
shackles which had bound it for centuries, 
and gave to admii-alty courts in England the 
broad and libei-al jurisdiction which they pos- 
sess in the world at large. It was during 
the period of the original rulings of our 
American admiralty courts, and the subse- 
quent transition jieriod of opinion as to the 
character of the waters in which the juris- 
diction of admiralty could be exercised, that 
some decisions were rendered by our courts 
tending to throw doubt on the question of 
the character of the property which was the 
subject of libel for salvage in admiralty. 
But I think the test as to what is the subject 
of salvage is no longer, whether it is a vessel 
engaged in commerce or its cargo or furni- 
ture, but whether the thing saved is a mova- 
ble thing, possessing the attributes of prop- 
erty, susceptible of being lost and saved in 
places within the local jurisdiction of the ad- 
miralty. There are cases in the books iji 
which the courts have denied salvage where 
property other than vessels of navigation or 
their furniture or cargoes has been saved; 
but these will nearly all be found to have 
turned on questions of place, or questions not 
affecting the character of the thing saved. 
The Ann Arbor [Case No. 408], decided in 
1858, was that of a canal-boat libelled on a 
contract of affreightment made in Rochester 
at the west end of the Erie canal, in which 
it was held that such a conti'aet by a canal- 
boat made far inland was not within the 
admiralty jurisdiction, though process of ar- 
rest was executed on the Hudson river. But 
this was not a ease of libel for salvage. In 
Jones V. Coal Barges [Id. 7,458], decided in 
1855, the libel was for a collision just below 
a lock in the Monongahela river in the moun- 
tains of Pennsylvania; and the court decided 
that the case depended upon the act of con- 
gress of February, 1845 [5 Stat. 726], giving 
admii-alty jurisdiction upon the gi'eat lake? 
"and the rivers and waters connecting" them. 
The Monongahela was not such a river, and 
the eouit on that ground denied the jurisdic- 
tion of the admiralty to entertain a libel for 
that collision in such a stream. It is plain that 
that case did not decide that coal-boats were 
not proper subjects of a libel for salvage. 
There are several eases in which libels have 
been filed for injuries to flat-boats and their 
cargoes, inflicted by steamboats on our West- 
ern rivers, which have gone up by appeals 
to the supreme court of the United States. 
In none of these cases has a doubt been in- 
timated by the supreme court that they were 
properly cases within the admiraliy cogni- 
zance. In the case of Fretz v. Bull, before 
cited, damages were allowed against the 
owners of a steamboat for running into and 
sinking a flat-boat. This was a case of col- 



lision, in which the jurisdiction is much more 
doubtful as to the property concerned than 
in cases for salvage. The cases of Culbert- 
son V. Shaw, 18 How. [59 U. S.] 585, and Nel- 
son v.. Leland, 22 How. [63 U. S.] 48, were 
of collisions by steamers with fiat-boats or 
barges. Surely if such boats as these could 
be made the subject of admiralty jurisdicfion 
by libels for collision, a derrick-boat may be 
held to be a proper subject for a libel for 
salvage. I so hold in the present case. 

As to the merits, the facts seem to be these: 
the libeUant proves an expenditure of money, 
$600 in cash, in the work of raising the der- 
rick-boat, and that his wrecking schooner 
was engaged in and about the job some two 
weeks, which must have been worth ?10 a 
day, at the least, or ?150. The derrick-boat, I 
think from all the evidence in the case, must 
have been worth, when raised, not less than 
$2000 or ^2500. A decree may be taken for 
§750 and costs. 



Case No. 9,001. 

MALTBY V. TOOL CO. 

[Cited in Maltby v. Graham, 35 Fed. 206, 37 
Fed. 691. Nowhere reported; opinion not now 
accessible.] 



Case KTo. 9,003. 

MALTZ at al. v. AMERICAN EXP. CO, 

[1 Flip. 611; 1 3 Cent. Law J. 784.] 

Circuit Court, E. D. Michigan. Nov., 1876. 

Removal of Causes — Joint Stock Association 
— Citizenship. 

Where a joint stock association was organized 
under the laws of New York, having the privi- 
lege of perpetual succession and the right of 
making contracts in the name of such associa- 
tion, and of suing and of being sued in the name 
of its president or treasurer, it is to be deemed 
a citizen of that state, at least so far that an ac- 
tion can be maintained against it by a citizen 
of another state in a federal court, without re- 
gard to the citizenship of the individual members 
composing such association. 

[Cited in Baltimore & O. R. Co. v. Adams 
Bsp, Co, 22 Fed. 408; Imperial Refining 
Co. V. Wyman, 38 Fed. 579.] 

This was a motion to remand a case re- 
moved from the superior court of Detroit. 
Petition stated that plaintiffs were citizens of 
Michigan, and that "the defendant was, at 
the time said suit was commenced, a joint 
stock association, organized and existing un- 
der the laws of the state of New York, having 
its principal office in that state, and is with- 
in the meaning of the acts of congress, a 
citizen of the said state of New York." The 
motion was based upon the ground that the 
ease was not removable, and accordingly this 
court had no jurisdiction of the parties or 
matter in suit. 

Alfred Russell, for plaintiffs. 
Mr. Speed, for defendant. 

1 [Reported by WiUiam Searcy Flippin, Esq., 
and here reprinted by permission.] 
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BROWN, District Judge. The earlier con- 
stniction of the constitution, -which regarded 
the citizenship of a corporation as depending 
upon that of Its individual corporators, was 
fully oyerthrown in the case of Louisville R. 
Co. v. Letson, 2 How. [43 TJ. S.] 497, and 
the modern rule there declared, "that a cor- 
poration created by, and doing business in, 
A particular state, is to be deemed, to all 
intents and purposes as a person, though an- 
artiflcial person, an inhabitant of the same 
•state, for the purposes of its incorporation, 
'-•apable of being treated as a citizen of that 
istate, as much as a natural person." 

This doctrine has since been strictly ad- 
hered to, though the question has been re- 
peatedly called to the attention of the court. 
Marshall v. Baltunore & O. R. Co., 16 How. 
Co7 XJ. S.] 314; Covington Drawbridge Co. v. 
Shepard, 20 How. [61 U. S.] 233; Ohio & 
il. R. Co. V. Wheeler, 1 Black [66 U. S.] 297; 
Cowles V. Mercer Co., 7 Wall. [74 U. S.] 118. 
Indeed, in delivering the opinion in the case 
•of Letson, Mr Justice Swayne, speaking of 
the early decisions, observes: "By none was 
the correctness of them more questioned than 
T)y the late chief justice, who gave them. 
It is within the knowledge of several of us, 
that he repeatedly expressed regret that 
those decisions had been, made, adding, 
whenever the subject was mentioned, that if 
the question of jurisdiction was an original 
one, the conclusion would be different. We 
think we may safely assert that a majority 
of the members of this court have at all times 
partaken of the same regret, and that, when- 
■ever a case has occurred on the circuit, in- 
Tolving an application of the case of Bank 
of U. S. V. Deveaux [5 Cranch {Q U. S.) 61], it 
was yielded to because the decision had Deen 
made, and not because it was thought to be 
right." The right of a corporation to sue as 
£i citizen of the state creating it Is no longer 
susceptible of argument. 

In the present case, the petition avers that 
the defendant was, at the time suit was com- 
menced, "a joint stock association, organized 
Jind existing under the laws of the state of 
New York, having its principal office in said 
state, and is, within the meaning of the acts 
■of congress, a citizen of said state of New 
York." Taking judicial notice, as this comrt 
is bound to do, of the laws of the state of 
New York, I find that joint stock associa- 
tions are recognized by statute, and endowed 
with the following attributes of corporations: 

1st— They may sue and be sued in the name 
of their president or treasurer. 3 Rev. St. 
(Ed. 1875) p. 762. For this purpose the of- 
ficer is regarded as a corporation sole; he is 
ji representative of the company, distinguish- 
ed from the individuals composing it, and a 
suit may be brought against him by other 
shareholders in the company. Westcott v. 
Fargo, 61 N. Y. 542; Cross v. Jackson, 5 
HIU, 478. No such suit abates by reason of 
the death, removal or resignation of the of- 
ficer so sued, but may be continued against 



his successor. 3 Rev. St. p. 763. The officer 
so sued is not personally liable. Id. 

2d— Its capital is represented by certificates 
of stock. Id. p. 764. 

3d— Neither the death of a stockholder, nor 
the assignment of his stock, works a dissolu- 
tion of the company; in other words, they are 
endowed with perpetual succession, or, as it 
is termed, the immortality of corporations. 
Id. 

4th— They may take, hold and convey real 
estate In the name of their president, and in 
perpetual succession. 2 Rev. St. p. 402; Wa- 
terbury v. Merchants' Union Exp. Co., 50 
Barb. 160. 

Partnerships have none of these attributes. 
Indeed, except in the want of a common 
seal, these associations are corporations with- 
out the name. The definition of a corpora- 
tion is quite broad enough to include associa- 
tions of this character. In the work of An- 
gel! & Ames, it is defined as "a body, created 
by law, composed of individimls united un- 
der a common name, the members of which 
succeed each other, so that the body con- 
tinues the same,' notwithstanding the change 
of individuals who compose it, and is for cer- 
tain purposes considered as a natural per- 
son." 

Though the acts of New York, above cited, 
provide that joint stock companies shall not 
have the rights and privileges of corpora- 
tions, they are expressly endowed with inher- 
ent qualities as such; and the constitution 
of the state (article 8, § 3) provides that the 
term corporations, as used In this article, 
shall "be construed to include all associa- 
tions and joint stock companies having any 
of the powers or privileges of corporations 
not possessed by Individuals or partnerships. 
And all corporations shall have a right to 
sue, and shall be subject to be sued, in all 
courts, in like cases as natural persons." It 
Is true that stockholders are liable individ- 
ually for the debts of the association. But 
this liability attaches only after an exhaus- 
tion of remedies against the joint property. 
3 Rev. St. p. 763. As observed by the su- 
preme court, this individual liability is by no 
means Incompatible with the corporate idea. 
Liverpool Ins. Co. v. Massachusetts, 10 Wall. 
[77 U. S.] 566. Indeed, such liability is fre- 
quently imposed in favor of creditors of 
banks and claims for personal labor. 

By the constitution of this state, the stock- 
holders of aU corporations and joint stock as- 
sociations are placed upon the "same footing, 
and are individually liable for all labor per- 
formed. Article 15, § 7. Nor is it material 
that its suits are brought in the name of its 
president, instead of the artificial name by 
which it contracts. "If it can contract in the 
artificial name, and sue and be sued in the 
name of its officers, on those contracts, it is 
In effect the same, for process would have to 
be served on some such officer, even if the 
suit were in the artificial name." Liverpool 
Ins. Co. V. Massachusetts, 10 Wall. [77 TJ. S.] 



MAN (Case No. 9,002a) 



[16 Fed. Cas. page 568] 



575. But whether a corporation or Bot, a joint 
stock association is a distinct legal entity, 
and so long as this fact exists, and it pos- 
sesses the attributes of perpetual succession 
and the capacity of suing and being sued, it 
is a juridical person, a proper party in this 
court, and must be regarded as a citizen of 
the state which created it. I deem it wholly 
immaterial whether it be termed a corpora- 
tion, joint stock association or guild. 

Though the question here involved has never 
been decided by the court of last resort, it was 
held in the case of Liverpool Ins. Co. v. Massa- 
chusetts, 10 Wall. [77 U. S.] 566, that a joint 
stock association, endowed with privileges pre- 
cisely similar to those possessed by the Ameri- 
can Express Company, was a corporation 
within the meaning of an act of Massa- 
chiisetts, imposing a tax upon insurance com- 
panies incorporated or associated under the 
laws of a foreign country, doing business in 
that state, notwithstanding parliament had 
provided that the act creating it should not be 
construed to incorporate the company" or re- 
lieve its members from individual liability. 
The case of Pennsylvania v. Quicksilver Co., 
Id. 553, has no bearing upon the question at 
issue here. It was there held that the cor- 
poration was insufficiently described as "a 
body politic in the law of, and doing busi- 
ness in the state of, California," and the case 
turned solely upon the form of this allega- 
tion. As observed by the court, "it may 
mean that the defendant is a corporation do- 
ing business in that state by its agent; but 
not that it had-been incorporated by the laws 
of the state. * * * Indeed, -it was admit- 
ted in the argument that the defendant was 
a Pennsylvania corporation, and the jurisdic- 
tion sought to be sustained by a suit against 
this agency." 

I find more difficulty in reconciling the 
views here expressed with the opinion of the 
coui-t in Dinsmore v. Philadelphia & R. B. Co. 
[Case No. 3,921]. Notwithstanding there are 
expressions in the opinion which would seem 
to indicate that the case turned upon the 
form of the allegation, the reasoning of the 
court is certaialy susceptible of the construc- 
tion that it regarded a joint stock associa- 
tion as incapable of suing in the federal 
court. I regret my inability to concur in 
this view. It is not intended to decide here 
whether this action is properly brought 
against the defendant by the name of the 
American Express Co. 

The motion to remand must be denied. 
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MAN V. OHEESEMAN. 

[B-ink Mag. (3d Series) 556, Jan., 1875.] 

District Court, S. D. New Yotk. Nov. 23, 1874. 

National Banks — Tkanspek of Stock — Pob- 
CHASB BY Bank — Rights and Liabilities 
OP Stockholders. 
[1. A national bank cannot purchase its own 
stock.] 



[2. To relieve a holder of national bank stock 
from the obligations imposed by the statute, a 
transfer by him must be made on the books of 
the bank to some person capable of succeeding 
to his obligations; the ordinary method of sign- 
ing the power of attorney thereon is insufficient.] 

[3. Stockholders of an insolvent national bank 
are hound by the action of the comptroller of the 
currency in making an assessment against them, 
and have no right to examine the accounts of the 
receiver as to the assets or debts of the bank.] 

[This was an action by Albon P. Man, re- 
ceiver of the Eighth National Bank, against 
G. H. Cheeseman to recover the amount of 
an assessment made by the comptroller of 
the currency, from the defendant as a stock- 
holder therein.] 

The case against Dr. Cheeseman was a pe- 
culiar one. He became an original subscrib- 
er in 1S65 for 50 shares of stock in the Eighth 
National Bank. In May, 1867, at a time 
when the bank was in excellent credit, hav- 
ing a considerable surplus, and when its 
stock stood at par in the market, he de- 
termined to part with his 50 shares. He ac- 
cidentally mentioned his purpose to the cash- 
ier of the bank, and that officer volunteered 
to dispose of them for him. Shortly after he 
informed Dr. Cheeseman that he had found 
a purchaser, and directed him to transfer th& 
certificates by signing the ordinary power of 
attorney on them in blank. Dr. Cheeseman 
did so, and gave the certificates to the cash- 
ier, who credited his account with the par 
value of the stock. The cashier was the 
proper transfer officer of the bank, and Dr. 
Cheeseman followed his directions as to the 
manner of transfer. He heard no more of 
the matter until December, 1871, after the 
failure of the bank, when he was informed, 
by the receiver, that his name stood upon the 
shareholders' list, and that he was liable for 
his proportionate share of the bank's indebt- 
edness. This suit was brought to enforce 
that liability. Upon the trial it was shown 
that this stock was actually purchased by 
the bank. The shares remained in posses- 
sion of the bank, which collected all subse- 
quent dividends upon them, and after its 
failure the shares were turned over to the 
receiver with the other assets. 

BLATCHFORD, District Judge, held, that 
Dr. Cheeseman was liable for the assessment 
of 54 per cent, ordered by the comptroller, 
although he had parted with the shares four 
years before, on the ground that in order to 
escape liability a shareholder must see that 
his stock is transferred upon the books of 
the bank to some person capable of succeed- 
ing to his obligations, and that the bank was 
not such a person, being prohibited by law 
from purchasing its own stock. It follows 
from this that the ordinary method of trans- 
fer by signing the blank power of attorney 
will not protect the shareholder, and that in 
all cases of sales of such bank stock he re- 
mains liable until the transfer is made on 
the bank's books to his successor. 
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The "measure of liability is also veiy se- 
vere. Two points were made by Dr. Gheese- 
man's counsel, as follows: First, tliat the 
liability was only for the deficiency, and 
could not be enforced until all the assets '>f 
the banlc had been converted and applied by 
the receiver to the payment of the debts; 
and, second, that the shareholders liable for 
the deficiency are entitled to notice, and to 
some opportunity of ascertaining what the 
deficiency may be which they are called up- 
on to make up. Both these points wei'e over- 
ruled, the court holding that the sharehold- 
er was absolutely bound by the action of 
the compti'oller in making the assessment, 
and that when such assessment had once 
been made the shareholder could interpose no 
defense against it Thus shareholders are 
cut off from any esamination of the accounts 
of the receiver or of the debts allowed 
against the bank. 



Case "No. 9,003. 

In re MANAHAN. 

[19 N. B. R. 65.] 1 

District Court, S. D. New York. July 3, 1878. 

BASKRDPTor — Assignment — Piiocebdlsgs in 

State Coukt — Warrant of Possession to 

BlARsnAL — Motion" to Vacate Warrast. 

Prior to the commencement of the proceedings 
in bankruptcy, the bankrupt made a voluntary 
assignment for creditors to one R., who there- 
upon took possession, but failed to give the 
bond required by the statute. By virtue of a 
provisional warrant granted in the bankruptcy 
proceedings, the marshal took possession of the 
property which had been transferred to R. by 
the voluntary assignment. Upon proper pro- 
ceedings subsequently had in the state court, R. 
was removed, and a new trustee appointed. On 
motion by the trustee to vacate the warrant, and 
for an order directing the marshal to deliver the 
property to him, held, that the provisional war- 
rant did not authorize the marshal to take pos- 
session of the property the title to which had 
passed by the state assignment to the voluntary 
assignee; that pendingfthe question of adjudica- 
tion and the appointment of an assignee, the 
court should not allow its process to interfere 
with the possession by the state assignee of the 
property; but since the trustee appeals to the 
bankrupt court for aid, reasonable conditions on 
granting the relief may be imposed, such as 
that he shall release the marshal from all dam- 
ages for taking and keeping the property, pay his 
fees, and receive said property subject to the 
condition that he shall not dispose of any part 
thereof until a reasonable time after the appoint- 
ment of an assignee, or the termination of the 
proceedings, except with the approval of the 
bankrupt court. 

[In the matter of Thomas Manahan, a 
bankrupt.] 

G. W. Lockwood, for motion. 
P. W. Ostrander, contra. 

CHOATE, Disti'iet Judge. On April 17, 
1S78, these proceedings were commenced by 
creditors' petition, and on the 2nd of May, on 

1 [Reprinted by permission.] 
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proof by affidavit that the debtor was en- 
deavoring to conceal his property, a provi- 
sional wari-ant issued. March 14, 1878, the 
debtor made a voluntary assignment under 
the state law for the benefit of his creditors 
to one Robertson, who failed to give the 
bonds required by the statute of New York. 
On the 20th of June, upon proper proceedings 
in the state court, Robertson was removed, 
and a new trustee was appointed in his place. 
The trustee moves this court to vacate the 
provisional warrant and for an order direct- 
ing the marshal to deliver to him all the 
property transferred under the voluntary as- 
signment, which it is alleged the marshal 
has taken possession of und^ the provisional 
warrant. There has been no adjudication^ 
the allegatioDS of the petitioning creditors- 
having been put in issue, and. the matter is- 
now on trial upon a reference to the clerk. 
The provisional warrant did not authorize- 
the marshal to take possession of property 
the title to which, passed, by the state assign- 
ment to the voluntary assignee. Although 
the petitioning creditors insist that the vol- 
untary assignment gave the assignee no 
right to hold the propei-ty because of the 
failure to give bond, yet it now appears by 
their own affidavit that prior to the com- 
mencement of these proceedings the state 
assignee had actually taken possession of the 
property. The proper course to dispute his 
title, or that of the trustee appointed in his. 
place, is by a suit in equity to set aside the 
assignment. 

Pending the question of the adjudication, 
and the appointment of an assignee in bank- 
ruptcy, who may bring such suit, this court 
should not allow its process to interfere with 
the possession by the state assignee of the- 
property, which at least is in his possession 
under claim of title. But since the trustee 
appeals to this court for aid, reasonable con- 
ditions may be imposed on granting the re- 
relief pmyed for. 

The marshal appears to have acted in good, 
faith. He shoidd not therefore be subjected' 
to damages for taking and keeping the prop- 
erty. And until an assignee is able to bring 
suit to recover the property, no disposition, 
should be made thereof which wiU prevent 
its ultimate distribution under the bankrupt 
law [of 1867 (14 Stat. 517)], subjectjof course, 
to the lawful charges of the state assignee- 
tC the state assignment shall be set aside. 
Let an order be entered directing the mar- 
shal to deliver the property to the trustee^ 
upon payment of his proper fees,* provided 
the said trustee shall release the marshal 
for aU damages for taking and keeping the 
property, and shall receive the said property 
subject to the condition that no disposition 
thereof or of any part thereof shall be made 
until five days after the appointment of an 
assignee in bankruptcy, or the termination of 
these proceedings, except with the approval 
of this court, and in that case let the warrant 
be vacated. Otherwise, motion denied. 
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MANCHESTER (BORDEN v.). See Case No. 
1,656. 

MANCHESTER fERICSSON vv.). See Case 
No. 4,511. 



Case No. 9,004. 

MANCHESTER et al. v. HOTCHKISS. 

[13 Int. Rev. Rec. 125; 10 Am. Law Reg. (N. 
SO 379.] 

District Court, D. Rhode Island. April 17, 
1871. 

Plbadikg in Admibaltt — Personal Peivilege 
— ^Waiver — Libel in Personam — Civil. 
Suit— Judiciary Act. • 

[1. A respondent to a suit in personam, whose 
vessel is attached because personal service can- 
not be made in the district, does not waive his 
right to plead to the jurisdiction by filing a stip- 
ulation to secure the release of his vessel.] 

[2. A libel in personam is not a "civil suit," 
within the meaning of the eleventh section of 
the judiciary act of 1789 (1 Stat, 78), requiring 
the defendant to be a resident of the district 
within which suit is brought. Atkins v. Fibre 
Disintegrating Co., Case No. 600, followed. 
New England Ins. Co. v. Detroit & C. Nav. 
Co., Id. 10,154, disapproved.] 

In admiralty. Heard April 10, upon plea 
-to jurisdiction. 

Browne & Vanslyck, for libellants. 
A. I'ayne and J. C. Pegrara, for respond- 
■ent. 



KNOWLES, District Judge. The two ques- 
tions submitted to the court I would now dis- 
pose of at as little expense of time or labor 
as may be, consistently with approved judi- 
cial usage. 

The cause is one of contract, civil and 
maritime, instituted in personam by Man- 
chester, Hopkins & Co., of Providence, in the 
district of Rhode Island, against George 
Hotchkiss, of New Haven, in the district of 
Connecticut. The libellants allege damage 
to the value of two thousand dollars from a 
breach of contract to transmit a quantity of 
coal from Roundout, in the district of New 
York, to Providence, in July, 1867. The writ 
prayed for was granted on the 8th of March, 
1871, returnable at a special court, to be 
holden on the 22d day of March, and was 
served by the marshal as shown by his re- 
turn, in these words: "R. I. District. Provi- 
dence, March 8, 1871. For want of the body 
of the within named George Hotchkiss to be 
by me found within this district, I have this 
day, at four o'clock in the afternoon, at- 
tached all' the right, title, and interest that 
the said George Hotchkiss had in and to the 
schooner George Hotchkiss, her tackle, ap- 
parel, and furniture. Lyman Upham, Dep- 
uty U. S. Marshal." 

On the 10th of March, the respondent filed 
in the clerk's office his claim in these words: 
"And now, on this 10th day of March, 1871, 
comes George Hotchkiss, and claims the 
schooner George Hotchkiss, attached by the 
marshal upon a warrant of arrest and at- 



tachment, as the property of the said re- 
spondent, as the owner thereof. George 
Hotchkiss." On the same day he also filed 
a stipulation for costs, together with a stipu- 
lation in conformity with the fourth rule in 
admiralty, whereupon the schooner was sur- 
rendered to him, and the attachment dis- 
solved by operation of law. On the return 
day of the warrant (March 22), neither the 
respondent nor his counsel being present, 
with consent of the counsel for the liZ>elIants 
the respondent was allowed until the 2Sth of 
March to file his answer. Accordingly on 
the 28th, the respondent's "plea and answer" 
was filed, to which the libellants replied on 
the 1st of April, and upon these pleadings 
arise the questions now submitted to the 
court 

The respondent in his plea and answer, in 
the first place avers and insists that the 
court has no jurisdiction of the cause, be- 
cause the defendant is not, nor was he at 
the filing of the libel, a citizen or resident of 
the district of Rhode Island, and the only 
service ever made of said libel was by at- 
taching the goods and chattels of the defend- 
ant .within the district of Rhode Island, the 
paragraph closing with these words: "Sav- 
ing and reserving all benefit and advantage 
from said plea, and if overruled, the said de- 
fendant makes answer to said libel, and al- 
leges and articulately propounds," etc. To 
this the libellants reply, "that the respond- 
ent's plea to the jurisdiction of the court 
ought not to be received and accredited, be- 
cause, before the offering of said plea, said 
defendant had submitted himself and the 
cause to the jurisdiction of the court, by en- 
tering into and filing in the clerk's office of 
the court his stipulation to abide by and per- 
form all the decrees of the court in said 
cause and had submitted himself and his 
cause to the jurisdiction of the court by filing 
an answer in said cause to the merits there- 
of." And to this the libellants, further re- 
plying, add that the plea is bad and insuffi- 
cient in law. 

In passing upon one of the two questions 
here presented, it seems necessary to say but 
little. Conceding that a defendant may 
waive a personal privilege, and estop himself 
from denying the jurisdiction of a court of 
admiralty, it still is incumbent on a libellant 
to show satisfactorily that a waiver was 
made by the defendant. This is not shown 
in this case. The filing of a stipulation, in 
order to release the vessel from attachment, 
I cannot regard as a waiver of any right or 
grovmd of defence to the suit; and as in this 
"answer and plea," filed on the return day of 
the writ, the day when and not prior to 
which he was entitled and bound to appear 
in court and answer, he sets forth his objec- 
tions to the jurisdiction, I am constrained 
to adjudge that objection seasonably present- 
ed. The Bee [Case No. 1,219]. In neither 
text book nor reported case do X find aught 
inconsistent with this ruling. In regard to 
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the other of the two questions, though much 
might properly be said were it now for the 
first time presented for judicial action, little, 
as it seems to me, need he said in this con- 
nection. That question, it must he agreed," 
In its last analysis, is simply this: Is a libel 
suit in personam in admiralty a "civil suit," 
within the meaning of the eleventh section 
of the judiciary act of 1789? 1 Stat 78, 

Now, to this question distinctly raised, a 
negative answer was given in 1S67, in an 
elaborate and exhaustive opinion of Judge 
Benedict of the Eastern, district of New 
York, Atkins v. Fibre Disintegrating Co. 
[Case No. 600]; and an affirmative answer 
was given in 1870-71 by Judge Sherman of 
the Northern district of Ohio, in an opinion 
not less elaborate,— New England Ins, Co, v. 
Detroit & O. Nav. Co. [Id. 10,154], There is 
reason to believe, too, that by the late Jus- 
tice McLean of Ohio, by Judge Hoffman of 
California, by Judge Shipman of Connecti- 
cut, and by Judge Woodruff of the Second 
circuit, overruling Atkins v. Fibre Disin- 
tegrating Co. [supra], opinions in haimony 
with that of Justice Sherman have been de- 
livered within the twenty years past. Of 
these sis opinions, however, I have as yet 
been able to find only those of Judges Bene- 
dict and Sherman; but in these, I incline to 
believe, will be found embodied all the lead- 
ing arguments and suggestions which give 
countenance to the conclusions to which, aft- 
er full argument and deliberation, they re- 
spectively arrived. The weight of authority, 
numerically considered, it is seen, is in favor 
of the affirmative conclusion. But this, it is 
contended on behalf of the lihellant, is not to 
be allowed to control my judgment. There 
are, it is argued, other facts to be consider- 
ed: 1. That the admiralty rules, Nos. 1, 2, 3, 
and 4, framed by the supreme court, are con- 
sistent only with the rulings of Judge Benedict, 
and are, "without law and against law," if 
his construction of the statute of 1789 be not 
sound. 2. That in all the text-books and 
manuals of admiralty practice now in daily 
use by the profession, a service of a writ in 
admiralty by attachment of goods and chat- 
tels merely, irrespective of the residence or 
presence of the defendant, is treated and pre- 
scribed as a legal and sufficient service. 3. 
That throughout the United States, save in 
the districts of California, Ohio, Connecticut, 
and New York, a service by attachment only 
(irrespective of a defendant's residence) is 
held to be valid and effectual, 4, That from 
1789 down to 1832, so far as can be learned, 
not even an intimation that such a service 
was objectionable or questionable, was ever 
heard from bench or bar; that as early as 
1841— Clarke v. New Jersey Steam Nav. Co. 
[Case No, 2,859]— Justice Story, in his opin- 
ion in a Rhode Island cause, said, in ruling 
upon a cognate question: "Neither has it 
been doubted that the process of attachment 
well lies in an admiralty suit against the 
property of private persons, whose property 



is found within the district, although their 
persons may not be found therein, as well to 
enforce their appearance to the suit, as to 
apply it in satisfaction of the decree render- 
ed in the suit. Ever since the elaborate ex- 
amination (in 1825) of the whole subject in 
the case of Monroe v. Almeida, 10 Wheat, 
[23 U. S,] 473, this question has been deemed 
entirely at rest." And that in harmony with 
this dictimi of Justice Story, as a declaration 
of settled law, has ever been the practice 
and usage throughout the circuit, whoever at 
the bar, whoever upon the bench. To the 
force of the libellant's reasoning on this 
point, I am constrained to yield. No decision 
of the supreme court or of the circuit judge 
of this district, in support of the defendant's 
plea to jurisdiction is produced, while dicta 
(if such merely it be), both from 10 Wheat, 
and Clarke v. New Jersey, etc., Co. [supra], 
are produced, impliedly overruling such a 
plea I find a practice and usage established 
in this district, in harmony with the dicta 
of judges to whose opinions I should be 
bound to defer, a.nd in harmony with rules 
ordained by the supreme court, to which the 
force of statutes is universally conceded. If 
this practice and usage is to be abandoned as 
grounded on a misconception on tlie part of 
practitioners, text-writers, and judges, of a 
statute enacted in 1789, and still in force, I 
prefer that the decree to that effect shall 
issue from the supreme or the circuit court 
rather than from this. 

A sufficient ground for a judgment over- 
ruling the defendant's "exceptive plea" is 
found in the usage and practice in this cir- 
cuit from 1799 downward, and in the acts 
and declarations of its judges under the rules 
in admiralty to which I have referred, fram- 
ed by the supreme court in 1812, and yet in 
full force. Such a ground, moreover, I do 
not hesitate to add, is found in the opinion 
of Judge Benedict in the case cited. That 
opinion, it is said, has been overruled by the 
learned judge of the Second circuit (Wood- 
ruff) and as we have seen, in certain dis- 
tricts, the adverse doctrine has been promul- 
gated from the bench; but until better in- 
formed than I at present am as to the rea- 
sons assigned for dissenting from the conclu- 
sions of Judge Benedict, I am inclined to con- 
cur in and, adopt those conclusions— especial- 
ly these: Says Judge Benedict: "When the 
district courts were constituted courts of ad- 
miralty, they acquired the right to those 
methods and modes of proceeding which are 
the life of the admiralty, and among which 
has from the first been the power to .seize 
property of defendants who cannot be found 
and to compel an appearance. This power is 
recognized by the admiralty rules as existing 
in these courts; it has never been conferred 
upon any other tribunal, and any intention 
to place it in abeyance, or to limit its exer- 
cise, when entertained by the law-making 
power, will, it may well be supposed, be 
clearly expressed, and not left to be inferred 
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from the use of a general and indefinite 
phrase. ... If either form changes in the 
habits of commerce, or from modifications 
which are found necessary and become fix- 
ed in the practice of admiralty courts of other 
countries, or from changes in the spirit of our 
institutions, a limitation of the mode of ex- 
ercising this power shall become necessary or 
proper, it is not to be doubted that the su- 
preme court, as the high appellate court of 
admiralty, and as empowered by the act of 
1842 [5 Stat. 516], will effect a change in this 
particular, as it most properly did in regard 
to the power of imprisonment." 

The defendants' "exceptive allegation or 
plea" to the jurisdiction of the court is over- 
ruled, and the case will stand for hearing up- 
on its merits. 



Case K"o. 9,005. 

MAXOHESTER v. HOUGH et al. 

[5 Mason, 67.] i 

Circuit Court, D. Rhode Island. June Tenn, 
1828. 

Real Peoperty — Makkied "Woman's Estate — 

Deed — Acknowledgment — Rhode Island 

Statute of Conveyances. 

1. By the statute of Rhode Island respecting 
conveyances of real estate, no deed of the wife's 
estate by the husband and wife, conveys any 
title but that of the husband, unless the same 
deed be duly acknowledged by the wife, before 
a magistrate, in the manner prescribed by the 
statute. 

2. By the customary and ancient law of Rhode 
Island, a feme covert may pass her estate by 
a deed, in which her husband is joined, which is 
duly executed and acknowledged. 

Ejectment for certain lands in Providence. 
Plea, the general issue. The town of Provi- 
dence, under whom the defendants [John B. 
Hough and others] claimed, took upon them- 
selves the defence. The facts, as they ap- 
peared at the tiial, were as follows: — On the 
30th of September, 1797, Isaac Manchester 
(since deceased) and Mary Manchester, his 
wife (the present plaintiff,) wei*e seized in 
fee simple, in her right, of the demanded 
premises. On the same day, they conveyed, 
by their deed of that date, to Samuel Night- 
ingale, the treasurer of the town of Provi- 
dence, for the use of the town, one portion of 
the lands in controversy, to hold to him and 
his successors in the ofiice forever. This deed 
was, on the same day, acknowledged by the 
grantors to be their voluntary deed, before 
G. T., a justice of peace of the same town. 
On the 4th of May, 1799, the said Isaac and 
Mary made a conveyance by deed of that 
date, of the residue of the demanded prem- 
ises to the same treasurer, in like manner for 
the use of the town of Providence; which 
deed was acknowledged in the same manner. 
At the time of executing the first deed, there 
was no statute in Rhode Island authorizing 
a feme covert to convey her lands by deed, 

1 [Reported by WiUiam P. Mason, Esq.] 



joining her husband therein. The question 
was, whether the deed of 1797 operated as a 
legal conveyance of the wife's estate. The 
aekno-R'ledgment of the deed of 1799 was ad- 
mitted not to be according to the provisions of 
the statute of Rhode Island of 1798 on this 
subject. 

[The town of Providence filed a bill in 
equity against the plaintiff to enjoin proceed- 
ings in this suit, and for general relief against 
the plaintiff's assertion of title. The bill was 
dismissed. Case No. 11,450.] 

Richmond & Crapo, for plaintiff. ° 
Bridgham & Searle, for defendants. 

STORY, Circuit Justice. This case depends 
upon the validity of the conveyances made 
of the wife's estate by herself and her late 
husband, by the deeds of 1797 and 1799. It is 
admitted, that the latter deed cannot bind the 
wife according to the statute of Rhode Island 
of 1798, § 7 (Dig. 1798, p. 267), because she 
has not been examined privily and apart from 
her husband, and made an acknowledgment, 
that the deed was her voluntary act, and that 
she did not wish to retract the same, before 
the magistrate taking the acknowledgment. 
"Without a compliance with these requisites, 
the statute declares, that the deed shall not 
operate to convey any greater estate in the 
premises, than what belongs to the husband. 
The validity of the other conveyance in 1797 
turns upon the question, whether, by the 
common or customary law of Rhode Island, a, 
feme covert can convey her real estate by 
deed, her husband joining in the deed. It is 
not denied, that this was in Rhode Island the 
usual mode of conveying her estate ante- 
cedently to the statute of 1798; and that it 
had prevailed without objection and without 
question for a great length of time; and 
that this is the first time, in which it has 
been judicially brought into controversy- 
Conveyances by fine or common recovery of 
the estates of femes covert may have some- 
times been resorted to by very cautious per- 
sons; but the general practice in Rhode 
Island has been, as I have stated. Many 
titles have passed, and many titles are noAv 
held exclusively under such conveyances. 
And to shake their validity would at this 
period be productive of incalculable mis- 
chiefs. If there ever was a case, in which the 
doctrine might be fairly applied, that com- 
munis error facit jus, the present is that 
case. In truth, from an early period in the 
history of New England, the right of a feme 
covert to convey her real estate by deed with, 
the assent of her husband was recognized, 
and has been constantly" enforced by courts 
of law. It now constitutes a part of the com- 
mon law of New England. See Fowler v. 
Shearer, 7 Mass. 14; Dudley v. Sumner, 5- 
Mass. 463; Col cord v. Swan, 7 Mass. 291. It 
probably originated in the necessities of the 
country at an early period of its settlement, 
when fines and recoveries were little known; 
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or if known, courts were rarely held, and 
understood little of the proper mode of pro- 
ceeding. The same necessity has produced 
a similar result in other parts of the Union. 
See Lessee of Lloyd v. Taylor, 1 Dall. [1 U. 
S.] 17; Davy v. Turner, Id. 11. The act of 
179S can he justly considered in no other 
light, than as a legislative sanction and rec- 
ognition of the right and the practice. My 
opinion accordingly is, that the deed of 1797 
is suflScieut to pass the estate of the feme 
■coveit to the premises descrihed therein. 
Verdict accordingly. 



Case ISTo. 9,006. 

MANCHESTER v. MILNE. 

lAbb. Adm. 115.] i 

District Court, S. D. New York. Jan., 1848. 

SniPPiSG — Deed of Assignment — Peoof — Af- 

FJlElGnTMENT— VaRIAXCE — MODE OF ASCEH- 
TAINISG QCANTITT. 

1. A deed of assijjnment executed in another 
state, and attested by two subscribing witness- 
es, was offered in evidence, accompanied by 
pj oof of the signatures of one of the witnesses, 
and of both the assignors. Seld, that the wit- 
nesses were presumed to reside at the place of 
execution and to be without the jurisdiction of 
the court. 

2. The proof of the assignors' signatures was 
admissible as secondary evidence of the execu- 
tion. 

3. A variance between the amount of a cargo 
of coal as stated in the bill of lading, and the 
amount of such cargo as ascertained on delivery 
at the port of consignment, may be explained 
by showing that the mode of ascertaining the 
quantity is such that similar variations are nec- 
essarily of frequent occurrence. 

[Cited in The Wellington, Case No. 17,384.] 
[Compare Manning v. Hoover, Case No. 9,044.] 

This was a libel in personam, by Cyrus B. 
Manchester against Gteorge Milne, tf> recover 
for freight and primage on a cargo of coal, 
shipped from Livei-pool to New York, on 
board the ship American. On the hearing, 
the libellant proved the shipment of the coal, 
September 30, 1846, at which time the vessel 
was owned by the Messrs. Arnold. He put 
in evidence the bill of lading, which was for 
200 tons of Orrell coal, at the rate of six 
shillings sterling per ton freight, and five 
per cent primage. To show his right to 
maintain the action, he also put in evidence 
an assignment of the vessel and her freight, 
made November 21, 1846, by the then owners 
of the ship, to the libellant. The assignment 
was under seal, and executed in Providence, 
R. I., having been also acknowledged and 
there recorded. It was attested by two sub- 
scribing witnesses. The libellant proved the 
signature of one of these witnesses, and that 
such witness resided in Providence, and also 
proved the signatures of the assignors; but 
the residence of the other subscribing wit- 
ness was not shown, nor his absence account- 

1 [Reported by Abbott Brothers.] 



ed for. The respondent objected that the 
proof of the execution of the assignment was 
insufficient, the absent witness not being 
shown to be dead, or to be out of the juris- 
tion of the court The libellant contended 
that the acknowledgment of the insti-ument 
in the place where it was executed, being by 
the local law competent proof of its due ex- 
ecution, was also sufficient evidence here. 
The court ruled this point against him, but 
decided that the proof given established the 
due execution of the instrument, and that 
the libellant was entitled upon it to maintain 
the action. The respondent then gave evi- 
dence in defence, tending to show that the 
vessel made short deliveiy of the cargo; that 
out of the two hundred tons mentioned in the 
bill of lading, less than one hundred and 
eighty-five were delivered at the port of con- 
signment 

BETTS, District Judge. Where an instru- 
ment under seal, attested by a subscribing 
witness, is to be proved, and the production 
of the witness himself is excused, the tech- 
nical rule of evidence requires proof of his 
signature, even though the execution by the 
principal party be proved by his most solemn 
admission out of court. 1 Greenl. Ev. § 5G9; 
1 Phil. Bv. 473. This rule is arbitrary and 
formal, as it dispenses with direct proof of 
the identity of the principal party, the es- 
sential particular in the question whether the 
deed is actually his, and admits proof of the 
handwriting of an absent subscribing wit- 
ness to the deed to establish that fact; and 
countenances the further implication that the 
witness was present and saw the signature, 
the sealing, and delivery of the deed which 
he attested. 

Where none of the subscribing witnesses to 
an instrument are capable of being examined, 
it is only necessary to prove the handwriting 
of one of them. 1 Greenl, Ev. § 575; 1 Phil. 
Ev. 473. Where a deed, executed in a foreign 
state, is offered in evidence, it is to be pre- 
sumed that the attesting witnesses resided at 
the place of execution, and secondary proof is 
admissible. 3 Phil, Ev, (Cow. & H. Notes) 
1297. Proof of the handwriting of the as- 
signor is at least equivalent, in the identifi- 
cation of the assignor or grantor, to the sec- 
ondary evidence of the handwriting of a sub- 
scribing witness, if it be not competent as 
primary and direct. The objection to the ad- 
missibility of the assignment, upon the proof 
given, was therefore correctly overruled. 

The contest upon the merits of the case 
relates to the question whether there was a 
short delivery of cargo. The proof of the 
quantity delivered is not very precise or sat- 
isfactory. The estimate of the quantity was 
arrived at by weighing five separate tubs of 
the coal, and ascertaining the average weight 
per tub, and the number of tubs which make 
up by measure a chaldron, and thus from a 
computation of chaldrons determining the 
quantity of coal delivered. This method of 
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ascertaining quantities of Livei-pool coal is 
proved to be the established nsage of the 
trade in this port. That species of coal is 
purchased and shipped abroad by weight, 
and is unladen and sold in this market by 
the chaldron. There is also clear evidence to 
show that the computed weight so ascertain- 
ed is almost invariably short of that stat- 
ed in the invoices and bills of lading. This 
variance being so common, is no doubt pro- 
vided for in the original purchases; but as a 
means of determining with certainty wheth- 
er the weight shipped holds out on delivery, 
this method of measurement cannot be made 
the basis of any positive or sure determina- 
tion. It affords an approximation which or- 
dinarily will be found, it would seem, on the 
proofs, to come within two or three per cent 
of uniformity. The state of the weather, 
whether dry or wet, when the coal is weigh- 
ed and laden on board, and the quality of the 
coal, whether coarse or fine, are particulars 
essentially varying the result, when the car- 
go comes to be unladen by measure, often re- 
ducing the invoice weight from four to nine 
per cent 

In the present case, the difference was 
nearly eight per cent There is evidence that 
a small quantity was used by the ship during 
the voyage, but this was done with the 
knowledge and assent of the agent of the re- 
spondent, and was but to a very inconsid- 
erable amount, by no means sufficient to ac- 
count for the disparity between the bill of 
lading and the weighmaster's return here. I 
think the evidence in respect to the waste is 
not sufBcient to subject the vessel to any 
charge or responsibility for such use; and I 
am further of opinion that the decided weight 
of evidence, direct and presumptive, is, that 
the delivery made acquitted the ship of her 
liability imder the bill of lading. 

The decree must accordingly be in favor of 
the libellant, it being referred to a commis- 
sioner to compute the amount of freight due. 

[The case was afterwards heard upon an ajH 
peal from the clerk's taxation of costs. Case 
No. 9,007.] 



' Case Wo. 9,007. 

MANCHESTER v. MILNE. 

[Abb. Adm. 158.] i 

District Court, S. D. New York. Feb., 1848. 

Costs— Admiraltt— Taxation bt Clerk— Proc- 

tob's Fees— Motions to Postpone- Wbit- 

TEx Arguments — ^Fisal Decree. 

1. Since the adoption of the circuit court rules 
of 1845, rule 96 of the district court of 1838, 
refusing to a proctor in a suit fees as advocate, 
is abrogated, in respect to all fees other than 
those specifically introduced and appointed by 
the district court; and fees for services as proc- 
tor and as advocate are taxable to the same per- 
son. 

1 [Reported by Abbott Brothers.] 



2. In what cases costs may be taxed for mo- 
tions to postpone the hearing of a cause called 
in its order on the calendar. 

3. Costs are not taxable for the preparation 
of written arguments, except upon a stipulation 
in writing, to that effect 

4. In what cases costs may be taxed upon mo- 
tions to enlarge time to answer, upon motions 
for final decree, motions for costs, for a refer- 
ence, &e. 

This was a libel in personam, by Cyrus 
B. Manchester against George Milne, to re- 
cover freight upon a cargo of coal. The 
cause was before the court upon the merits 
in 1848, when a decree was rendered in fa- 
vor of the libellant. The proceedings upon 
that hearing are reported [Case No. 9,006]. 
The cause now came up upon appeal from a 
taxation of costs. 

BETTS, Disti-ict Judge. Both parties ap- 
peal from the taxation of costs made by the 
deputy clerk in this case; but the principal 
exceptions, in number and amount, are tak- 
en by the respondent Two legal points of 
general application are raised, which are of 
sufBcient importance to demand a formal con- 
sideration, and the reasons assigned for this 
decision will have relation chiefly to those 
propositions. 

The bill rendered and taxed embraces sep- 
arate charges for advocate's and proctor's 
fees, the pleadings being signed by Messrs. 
Burr and Benedict as proctors, and by Mr. 
Beebe as advocate. The respondent has put 
in his affidavit, stating that those three gen- 
tlemen are copailners in the practice of law 
in this city, and that, as is generally under- 
stood, they practice in copartnership in all 
the state and United States courts; and he 
objects to the charge of advocate's fees at all, 
contending that all the partners in effect act 
as proctors in the cause. 

Mr. Beebe, by affidavit, states that the con- 
nection between himself and Messrs. Burr 
and Benedict in the admiralty business con- 
ducted in their office, is not a copartnership; 
that he acts as advocate solely, and takes to- 
himself the taxable fees as advocate for his 
compensation, and has no share of- or inter- 
est in the fees of the proctors, which belong 
exclusively to the other two gentlemen. 

I do not, however, consider this fact, which- 
ever way It may be, as varying essentially 
the question; because, m my opinion, the 
rule of allowance is definitely fixed by law 
in respect to the greater pait of the items in 
contestation. The rules of the circuit court 
adopted June 28. 1845, which also govern 
the practice and costs of this court, change 
rule 96 of this court and regulate the costs 
of parties, their attorneys, solicitors, and 
counsel, in private actions, conformably to 
the grant by the act of congress of May 18, 
1842 [5 Stat 475], of costs to the United 
States attorneys within this state; and when 
services are rendered pursuant to the course 
of practice of this court, for which no fees 
are specifically appointed under the act, the 
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usages of this court and the United States 
supreme court are to determine the rate of 
allowance. 

The provision in the act of congress limits 
the fees receivable by the United States at- 
torneys to the fees and compensation allowed 
by the laws of the state of New York, for 
like services, according to the nature of the 
proceedings. These rules accordingly render 
the statute law of New York in relation to 
costs, in force May 18, 1842, the rule of taxa- 
tion in this court, when no specific fee is ap- 
pointed by congress. The state act of May 
14, 1840 (section 4), provides, that when a 
fee is allowed to an attorney or counsellor, 
it shall be taxed only for one counsel or at- 
torney, and the same person may be allowed 
fees both as attorney and counsel in the 
same cause. 

It would accordingly make no difference If 
the advocate and proctors in this cause were 
in full partnership in every branch of their 
business, sharing in common all costs tax- 
able in the cause; for it is plain that a fee 
appointed to a proctor for a service, and an- 
other, to an advocate lor the same service, 
would, under tliose provisions, be both tax- 
able to the same" person. 

The act of congress comprehends all class- 
es of costs taxable in- favor of district attor- 
neys and clerks in this state, within what- 
ever jurisdiction their services are rendered, 
and the rules of the circuit court have force 
in respect to private suitors, coextensively 
with the provisions of the statute relating to 
those official fees. In my opinion the provi- 
sions of the state law so adopted by congress, 
must be held to supersede all regulations 
previously in force under the rules or prac- 
tice of this court or of the circuit court con- 
flicting with the state law; and that the re- 
sti'iction in the tariff of costs, established by 
this court in 1838, which denies to a proctor 
the allowance of the same fee taxed to him 
as advocate, is abrogated. 

I accordingly hold that the objection to the 
taxation of advocate fees in the cause must 
be overruled. The next objection of a gen- 
eral bearing is that taken to the charges for 
attendance, for briefs and opposing motions, 
and for temporary delays asked for and al- 
lowed in term, in respect to the trial of the 
cause. 

It seems that when the cause was called in 
its place on the calendar, excuses were of- 
fered on the part of the respondent, and a 
request was made that the hearing might be 
postponed to an after day, which was ob- 
jected to at the time on the part of the libel- 
lant No notice of motion was given, and no 
proofs were introduced which were the sub- 
ject of discussion. 

I think the party has no right to the fees 
charged for that proceeding. A formal mo- 
tion or affidavit to put off a cause for the 
term stands on a different footing, and the 
party against whom it is made may right- 
fully ask* to have its hearing deferred until 



he is prepared to meet it, and if he waives 
that right, and consents to debate or meet 
the motion instanter, there would be a rea- 
sonable color for allowing him the usual costs 
attached to the resistance of special motiims 
made on notice given. It is otherwise in in- 
cidental, and, as it were, colloquial applica- 
tions, where from some casualty a party asks 
that his ease may be deferred to a particular 
day, or be temporarily passed on the calen- 
dar. All the costs which would naturally 
appertain to such arrangement of the business 
would be the expense of witnesses for the 
day, and perhaps, on a liberal construction of 
the fee-bill, the attendance fee of the advo- 
cate and proctor in court for the time. 

I shall allow charges for opposing motions 
made on notices given to put the cause off 
for the term, and disallow them in all cases 
where the application was without notice, 
and only to defer the hearing to another day 
in the same session. 

No appointment of a fee in the state law, 
or under the practice of the United States 
courts, is sho^n for written arguments. 
They are furnished by mutual consent, and 
for the purpose of expediting the decision of 
a cause not likely to be heard orally. Nei- 
ther party can therefore cast upon the other 
the expense of that mode of proceeding. If 
the counsel will not waive their right to tax- 
able fees for arguing a cause, they must 
mutually stipulate in writing, that- a writ- 
ten argument shall be regarded, in the taxa- 
tion of costs, the same as an oral one in court. 

It is stated in the bill of costs, that the 
judge ordered the cause to be submitted in 
writing. This is undoubtedly a misappre- 
hension. Such direction is never given in 
our practice. If one party insists on an im- 
mediate hearing, and to avoid the delay asked 
by the other, offers to submit the case on 
written argument, the court may refuse the 
delay asked except on condition of furnish- 
ing a* written argument. This is only to pre- 
serve to the diligent and prepared party all 
his rights and the advantage of a prompt dis- 
position of the ease. But that in no way 
rests on the authority to prescribe to parties 
this particular method of debating the case. 
Those charges in this bill must be rejected. 

Various items of charge are claimed for at- 
tending court, and on motions made in writ- 
ing, merely formal as for time, to the de- 
fendant to answer it, &c This is mere 
chamber business. In some of the instances 
specified, the extension of time was assented 
to by the libellant, and no special attendance 
was necessary or required on his part. 
Where the continuance was allowed on re- 
turn day of process, the libellant must, ac- 
cording to the due order of practice, be in 
attendance to receive that return, and is al- 
lowed a fee therefor, and he cannot duplicate 
that fee, because of another step then taken, 
entirely incidental to the return. So, also, it 
was needless for him to attend in court at 
the day allowed the defendant to answer. 
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He •was entitled on return of process to a de- 
fault nisi, and if the defendant failed to com- 
ply with the terms of his indulgence, the de- 
cree on that default would become final. 

aierely supposititious motions cannot be 
charged, such as motion for final decree, motion 
for costs, motion for reference, &c., when the 
object of the supposed motions are embraced 
in the decretal order of the court; though 
there may be foundation for similar charges 
when they are based upon specific applica- 
tion to the court for the modification, revers- 
al, or enlargement of the final decree as to 
any of those particulars. 

The taxed bill must be rectified according 
to the directions here given. 
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MANDELL v. PIERCE. 

13 Cliff. 134; 1 Am. Law T. Rep. TJ. S. Cts. 123; 
7 int. Rev. Rec. 193; 2 Am. Law Rev. 774.] i 

Circuit Court, D. Massachusetts. May Term, 
1S68. 

Taxation — Income Tax — Executor — Debt 
AGAINST Estate — Return. 

1. On May 1, 1866, a tax was assessed upon 
the income of the plaintiff's testatrix, from 
the 1st of January, 1865, to July 2, 1865, the 
-day of the testatrix's decease. The amount of 
the tax was paid under protest, by the plain- 
tiff, as executor, to prevent the distraint of prop- 
•erty, and brought suit to recover the amount. 
Held, that the tax was legally assessed against, 
and collectible from, the plaintiff as executor. 

[Cited in U. S. v. Schlesinger, 14 Fed. 684.] 

2. The liability in this case accrued in the 
lifetime of the recipient of the income, at whose 
■death it passes over to the executor or adminis- 
trator, as a debt against the estate. 

3. When the recipient dies within the year, 
the return must be made by the escutor or ad- 
ministrator. 

4. The tax is imposed upon the income of the 
property of the decedent, and the liability is not 
discharged because the decease occurs before 
the time appointed by law for making the return 
upon which the tax is predicated. 

Assumpsit to recover the amount of an in- 
ternal-revenue tax, paid under protest. Facts 
agreed. Sylvia Ann Howland, of New Bed- 
ford, single woman, died July 2, 1865, and 
the plaintiff [Thomas Mandell], also of New 
Bedford, was during said year duly appoint- 
-ed executor of her last will, and was at the 
time of the suit such executor. The plain- 

1 [Reported by "William Henry Clifford, Esq., 
and here reprinted by permissi'on. 2 Am. Law 
Rev. 774, contains only a partial report.! 



tiff, as such executor, was required by the 
assistant assessor of internal revenue for the 
Fii*st collection district of Massachusetts, in 
which New Bedford is situate, to make return 
of the income received by said Sylvia Ann 
Howland, during that portion of the year 
18G5, in which said SlyviaAnn was in life, and 
did make such retm-n under written protest 
indorsed thereon, not conceding any liability 
to taxation thereon, and protesting against 
the same. On May 1, 1860, the assistant as- 
sessor assessed a tax on the income of said 
Sylvia Ann Howland from and including the 
1st of Jaiiuarj% 1865, up to July 2, 1865, the 
day of her decease, of $4,512.36, and the 
plaintiff appealed to the assessor, who sus- 
tained and affirmed the taxation, and the 
plaintiff subsequently appealed to the com- 
missioner of internal revenue, who aftii-med 
the taxation and dismissed the appeal. The 
tax was transmitted and certified to the col- 
lector of internal revenue for said district for 
collection, and the defendant [Ebenezer W. 
Pierce], having been appointed collector of 
internal revenue for said disti-ict, passed in- 
to his hands, as such collector, for collection; 
and the defendant, under color of his office, 
as such collector, through his deputy, de- 
manded of the plaintiff, as such executor, the 
payment of said tax; the plaintiff declined to 
pay the same, whereupon the defendant, as 
collector as aforesaid, through his deputy, 
threatened to collect said- tax by disti*aint of 
property, and was proceeding so to collect it 
by force, when the plaintiff, in order to 
avoid a disti-aint of property, on the 6th of 
September, 1866, paid the defendant said tax 
of §4,512.36, under written protest. 

T. D. Elliot and T. M. Stetson, for plaintiff. 

The income-tax law does not authorize the 
tax in this ease. Sylvia Howland died in no 
default as to taxation, and before any return 
could be required of her or income tax could 
be assessed upon her. Ko debt or liability 
of hers passed to the plaintiff, and the es- 
tate was then in his hands subject only to 
the laws taxing estates. Ex parte Cooke, 15 
Pick. 237. And there is no statute providing 
such tax as the defendant has collected. The 
case constantly arises under the state law of 
Massachusetts, and it was never supposed 
that an income duty could be assessed unless 
the party was in life at the date, May 1, 
No apportionments of income tax are author- 
ized by the statute. The year is the taxable 
unit. 

An income is the result of the transactions 
of a period. A man may gain one day and lose 
the next. Some period must be determined 
by law which shall give the just mean and 
exhibit of real loss or real gain. Otherwise 
the government, by a system of comminution, 
might derive taxes from profitable months 
or weeks, and not repaying for the unprof- 
itable ones, might gain large income taxes 
where the citizen had in fact no income. 
The unit is by the statute the calendar year. 
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Act 1864, June 30, § 116, relates to "annual 
gains, profit, or income," and "income for the 
year ending December 31, 1865." And it al- 
lows deduction "for state, county, or munici- 
pal taxes paid -within the year." And this 
last allowance cannot he effected unless the 
calendar year is for purposes of income tax 
regarded as one and indivisible, indeed, in 
Massachusetts, the assessment of state, coun- 
ty, and municipal taxes is not completed, so 
that demand or payment can be had, till 
much later in the year than the date of S. 
A. HowJaaid's decease. Section 117 instructs 
how to estimate such "annual income," in- 
come "for each year," by instnictions entire- 
ly inapplicable to lesser periods of time. 
Section 116 shows who are liable to income 
tax, and that is only "persons," and of such 
only "tliose residing in the United States, or 
citizens of the United States residing 
abroad," Which description does not include 
the dead or the estates formerly theirs. The 
deduction of $600 is provided to come out of 
a yeai-'s income, arid no ai*rangement exists 
for apportioning it among the parts of a year, 
either by time or by actual receipts. 

Throughout the statute no "estate" is spok- 
en of in connection with income tax. Section 
116 speaks of real-estate purchases and sales, 
and expressly provides a "year" as the peri- 
od of realization for the pui-poses of income 
tax. Section 117. Deductions also- of re- 
pairs to an extent not greater than the aver- 
age of five years is permitted. It is manifest 
that such a deduction cannot come out of 
any single day's, but from the balance of a 
year's fortune. Section 118 is very signifi- 
cant. The income tax is based on a return 
required, not of deceased people, but "of all 
persons of lawful age," and who else? Here 
would be the place to provide for the case of 
an estate. Such return precedes the assess- 
ment and liability which falls on May 1, and 
thei-efore if a person is dead before such re- 
turn, there could be no return, and a fortiori 
no liability. Besides persons of lawful age, 
"guardians and trustees are required to make 
return of the income of the minor or cestui 
que ti-ust," and no provision whatever re- 
quires an executor, as such, to make retura 
of the income received by his principal dur- 
ing any period of his life. The "guardians 
or trustees" must make return of the income 
of those for whom thej' act as guardian or 
trustee. And if it were possible in a loose 
sense to style an executor a "trustee," it 
would still be impossible to style him a trus- 
tee for the deceased testatrix. The omission 
to require a return from executors or admin- 
isti-ators is the more marked in section 118, be- 
cause the section does mention the words 
"executors and administrators," and does re- 
quire a return from them, so far as they are 
guardians or ti-ustees, of the amount of the 
income of the cestuis que trust, i. e. the heir 
or legatee. This refers to the frequent case 
whereanexecutor has, in addition to his prop- 
er duties as executor, certain ti-ust duties 
16FED.CAS. — 37 



imposed by a will. Miller v. Congdon, 14 
Gray, 114. 

A collector of internal revenue is liable to 
suit if he collects an illegal tax by force; i. 
e. he cannot justify his tort under the laws. 
So if he still proceeds after being told in 
writing of the eiTor and illegality, and the 
refusal to pay and purpose to recover back. 
For in such last case he is fully warned, 
goes on at his choice and peril, and can re- 
quire indemnity of his principal before pay- 
ing over. Elliott v. Swartwout, 10 Pet [35 U. 
S.] 153. 

The above principles are those of common 
law. Elliott V. Swartwout, 10 Pet [35 U. S.] 
153; Bend v. Hoyt, 13 Pet. [38 U. S.] 263; 
Cm-tis's Adm'x v. Fiedler, 2 Black [67 U. S.] 
461. 

G. S. Hilliard, U. S. Atty., and W. A. Field, 
Asst U. S. Atty., for defendant. 

The recent statutes of the United States and 
the sections of the same relating to taxes on 
income are the following: Sections 49-51, c. 
45, 1861 (12 Stat 309); sections 89-93, c. 119, 
1862 (12 Stat 473); section 1, containing 
amendment to section 93, ubi supra, and sec- 
tion 11 of chapter 74, 1863 (12 Stat 718, 723); 
sections 116-119, c. 173, 1864 (13 Stat 281); 
section 1, c. 78, 1865 (13 Stat 479, 480); sec- 
tion 9, e. 184, 1866 (14 Stat 138); section 13, 
c. 169, 1867 (14 Stat. 477-^79). The stat- 
utes in force at the time of the decease ot 
said Sylvia Ann Howland and of the assess- 
ment of the tax in question, are chapter 173, 
1864, §§ 116-119; chapter 78, 1865, § 9, con- 
taining amendments to sections 116-119, ubi 
supra. In the statutes of the commonwealth 
of Massachusetts express provision is made 
for the assessment of taxes upon the real and 
personal estate of persons who decease before 
the 1st of May. Gen. St Mass. pp 75, 76, c. 
11, §§ 10-12, pars. 5, 7. 

The construction contended for by the plain- 
tiff must be either that the person upon 
whose income the tax is levied must be 
alive on the 1st of May of the succeeding 
year and on the day on which the tax is 
actually levied, or that the tax upon incomes 
can never be levied for a fraction of a yeai-. 
The provisions of sections 12^150, e. 173, 
1864, relating to taxes upon legacies and' dis- 
tributive shares of personal property, and on 
succession to real estate on the decease of 
any person, have no special application to this 
case. The estates of all persons who die are 
liable to these last-mentioned taxes, without 
regard to the day of their decease. The ques- 
tion is also to be distinguished from a tax 
levied upon an executor for income received 
by him as executor. 

There is no legal reason why congress could 
not, and no legislative reason why congress 
should not, impose a tax upon the actual in- 
come received by any person who dies before 
the levy; the only point in dispute is, has con- 
gress so enacted? It is not pretended that 
the tax becomes a debt for the satisfaction of 
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whicb a suit can be brought or a distraint 
made until the tax has been actually assessed 
or levied, but it is contended that on May 1, 
186G, the estate of said Sylvia Ann Howland, 
or the defendant, as the executor of her last 
will, was liable to the assessment of this tax, - 
and after this assessment the tax was legally 
collectible out of the estate. Section 116, as 
amended is, substantially, that the tax shall 
be levied annually upon the annual income of 
every person residing in the United States 
or of any citizens of the United States residing 
abroad. In terms it purports to be a tax 
to be levied, not upon a person, but upon the 
income, to be assessed annually and for the 
whole calendar year. When a person dies 
his property is not derelict On the probate 
of the will and appointment of the executor, 
or on the appointment of an administi-ator, 
the legal title to the personal property vests 
by relation, from the time of decease, in the 
executor or administrator, and these personal 
representatives continue to receive the income 
until the estate is administered upon. 

If the income received by said Sylvia Ann 
Howland up to July 2 should have been add- 
ed to the income received by the defendant, 
as her executor, up to January 1, 1866, and 
one tax assessed for the whole year, that only 
proves that too small a tax has been assessed, 
and does not render the tax invalid. The 
facts find that the amount of the tax is cor- 
rect, if the tax can be assessed at all. The 
proper deductions have been made. The ?600 
is not strictly a deduction; the tax is upon 
the excess of income over $600, and the wnoie 
$600 is to be taken out when the tax is for 
fractions of a year. The deduction of ?117 
can as well be taken out for fractions of a 
year as for a whole year, the language being 
in general, either that certain things shall 
not be included, or certain amounts actually 
paid by the person whose income is taxed 
shall be deducted. Section 118 makes it the 
duty of all persons of lawful age to render a 
list, etc., but the tax can be levied even If no 
list is rendered; besides, the legal representa- 
tives must be compellable to perform the du- 
ties the law imposes upon the deceased per- 
son they represent, if the tax be leviable at 
all. In section 118 the word "trustee" is 
meant to include all persons who receive in- 
come in any fiduciary capacity, and expressly 
mentions executors and administi-ators. All 
incomes received by any person, the beneficial 
interest in which belongs to any other pei'son, 
must be taxed under the section 118. This 
section means that estates shall pay an in- 
come tax. 

This income tax is really a tax upon things, 
to wit, upon income to be paid by persons, 
but it is independent of the life of any par- 
ticular person. 

CLIFFORD, Circuit Justice. Annual gains, 
profits, and income of pei-sons residing in the 
United States or of citizens of the United 
States residing abroad, whether derived from 



property, rents, interests, dividends, or sal- 
aries, or from any profession, trade, employ- 
ment, or vocation, carried on in the United 
States or elsewhere, or from any other source 
whatever, were subject annually, by the act 
of the 30th of June, 1864, to a duty of five 
per centum, on the excess over §600, and not 
exceeding §5,000; and by the amendatory act 
of the 3d of JIarch, 1865, it was provided 
that such annual gains, profits, and income 
are subject annually to a duty of ten per 
centum, on the excess over §5,000. 13 Stat. 
281-^79. 

Rules are therein enacted prescribing the 
mode to be adopted in ascertaining the in- 
come of any person liable to an income tax, 
Such of those rules as are material to the 
present investigation may be stated as fol- 
lows: 1. That the duty should be assessed, 
collected, and paid upon the gains, profits, 
and income for the year ending the 31st of 
December next preceding the time for levy- 
ing, collecting, and paying the same. 2, Du- 
ties on incomes as therein imposed are re- 
quired to be levied on the 1st of May in each 
year, and they were therein declared to be 
due and payable on or before the 30th of June 
in the same year. 13 Stat. 283. 3. Incomes 
received from institutions whose officers are 
required by law to withhold a per centum of 
their dividends, and pay the same to the com- 
missioner or other officer authorized to re- 
ceive the same, and income derived from 
notes, bonds, and other securities of the Unit- 
ed States, and also all premiums on gold and 
coupons, were" required to be included in the 
estimate; but the provision was, that the 
amount so withheld by such institutions 
should be deducted from the tax which would 
otherwise be assessed. 13 Stat. 479. 4. One 
deduction only of the §600 could be made from 
the aggregate income of all members of any 
family composed of parents and minor chil- 
dren or husband and wife. 5. Net profits 
realized by sales of real estate purchased 
within tliat period were required to be de- 
ducted from the income of that year, [and 
were chargeable as income, but losses on 
sales of real estate purchased within that 
period were required to be deducted from 
the income of such year.] 2 6. Taxes paid 
within the year, whether state, national, 
county, or municipal, were required from the 
gains, profits, or income of the person pay- 
ing the same, whether owner, tenant, or mort- 
gagor. 

Other deductions were also required to be 
made as specified in the substitute for the 
117th section, as enacted the succeeding year. 
13 Stat. 479. 

Plaintife's testatrix died on the 2d of July, 
1865, and the agreed statement shows that 
the plaintifE was duly appointed the executor 
of her last will and testament 

The residence of the decedent during the 
year preceding her death, was at New Bed- 

2 [From 7 Int Rev. Rec. 193.] 
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ford, which is included in the First district in 
this state for the collection of internal reve- 
nue. Pursuant to the requirement of the as- 
sistant assessor for that district, the plaintiff 
made return of the income made by his tes- 
tatrix during that portion of the year which 
had elapsed at the time of her decease; hut 
he denied the power of the officer to require 
jxny such return, and made it under protest. 
Despite the objections and protest of the 
plaintiff, the assistant assessor, on the 1st of 
May, 1866, assessed a tax on the gains, prof- 
its, or income of the. decedent, as returned for 
that poi'tion of the year preceding her death, 
of $4,S12.36, Appeals were regularly taken 
by the plaintiff, first to the assessor of the 
district, and subsequently to the commission- 
-er, and those officers respectively affirmed the 
taxation. Payment was subsequently de- 
manded by the collector, and the plaintiff, on 
the 6th of September, 1866, paid the amount, 
under a written protest, to avoid a distraint 
■of his property. 

Technical forms are waived by the parties 
•on both sides, as appears by the agreed state- 
ment. They agree that if the income receiv- 
-ed by the decedent for that i)ortion of the 
year prior to her death was liable to taxation 
.as income, under the internal-revenue laws, 
then the tax was legally assessed, and that 
the amount is coiTect, and that the defendant 
.acted in accordance with law. On the other 
hand, it is also agreed that the appeals and 
protests were sufficient in matter and form, 
.and that the suit was seasonably brought, 
.after due demand. 

Viewed in the light of those admissions, 
^oubt could not be entertained as to the lia- 
bility of the income of the decedent to taxa- 
tion, under the internal-revenue laws, if she 
had lived through the entire income year, and 
had been in life when the tax was assessed. 
Assessment, in that event, undoubtedly would 
have been made for the gains, profits, and in- 
come for the entire year; but it is equally 
■certain that the amount received prior to the 
2d of July would have been equally liable to 
taxation, at the time appointed by law for 
the assessment, even if it appeared that she 
had ceased on that day to be the owner of 
.any property, and had never afterwards, dur- 
ing the remainder of that income year, re- 
ceived any gains, profits, or income. Beyond 
.question, her liability to taxation would have 
been the same in that event, except as to 
.amount, as if she had continued to be the 
owner of property, and the recipient of gains, 
profits, and income, during the remainder of 
the income year. Equal distribution of the 
gains, profits, and income over every portion 
of the income year is not a condition prece- 
dent to the liability to taxation, under the 
internal-revenue laws. 

On the contrary, gains, profits, and income 
received within the income year are annual 
gains, profits, and income within the mean- 
ing of those laws, although the whole amount 
■of the same in a given case may be received 



within the first month or the last month of 
the year. Such liability attaches to all gains, 
profits, and income received within the in- 
come year, although the pi-operty from which 
such gains, profits, or income are derived is 
acquired within the year or is conveyed away 
before the year closes; and the same rule 
wni apply, although it appears that the 
gains, profits, or inc le were derived from a 
business or avocation which from its nature 
could not be pursued, or was not pureued, 
only for a part of the income year. " 

Great inequality would flow from the op- 
posite rule of consti-uction, as all persons 
who changed their business within the in- 
come year, and all those engaged in avoca- 
tions which from their nature cannot be pur- 
sued throughout the year, would escape all 
such taxation. Obviously such a construc- 
tion would defeat, instead of carrying into 
effect, the intention of congre^, and there- 
fore it cannot be admitted. When ascer- 
tained as required by law, the intention of 
congress was, that gains, profits, and income 
received within the income year, from the 
sources therein defined, should be subject to 
the prescribed taxation, whether such gains, 
profits, or income were derived from any kind 
of property, rents, interest, dividends, sal- 
aries, or from any trade, profession, employ- 
ment, vocation, owned, collected, pursued, or 
followed for the whole or any part of the in- 
come year. 

All such gains, profits, or income received 
within that year prior to the 2d of July were 
liable to taxation, under the internal-revenue 
laws, subject to the deductions which these 
laws allowed in ascertaining the aggregate 
amount as the basis for the computation of 
the tax. In asceitaining the aggregate 
amount of the gains, profits, or income lia- 
ble to such taxation, the same deductions 
were required to be made, as would have 
been if the testatrix, instead of having de- 
ceased, had ceased on that day to be the 
owner of any propei-ty, and for the residue of 
the income year had received nothing as 
gains, profits, or income within the meaning 
of those laws. 

Argument is unnecessary to show that aD. 
the gains, profits, or income received by the 
decedent, within that income year, are those 
which accrued prior to July 2, and that it 
would be absurd to suppose that she con- 
tinued to own property after that day, or 
that she sustained any subsequent loss, with- 
in the meaning of those laws. The principal 
objection to this theory is, that the death of 
the testatrix occurred before the time ap- 
pointed for making the required return; and 
the argument is, that in that state of the 
case no return can be required by her legal 
representatives.'' All guardians and trustees, 
whether as executors, administrators, or in 
any other fiduciary capacity, are required 
imder the law then in force to make and ren- 
der a list or return, in such form and manner 
as the commissioner should prescribe, to the 
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assistant assessor of their district, of the 
amount of gains, profits, or income of any 
minor or person for whom they acted as 
guardian or trustee. 13 Stat. 480. 

Taxes or duties on incomes thereby impos- 
ed are required to be levied on the 1st of 
May, and the provision is, as before explain- 
ed, that they shall be due or payable on or 
before the 30th of June in each year. 13 
Stat. 283. Guardians are required to make 
return for their wards, trustees for their 
cestuis que trust, and executors or adminis- 
trators for whom they act. Suggestion is 
made that the testatrix, after her decease, 
was not a pei-son residing in the United 
States, but the suggestion is quite too techni- 
cal to be entitled to weight, as the executor 
in the case of a will is the legal representa- 
tive of the deceased, and by virtue of his 
appointment, and the probate of the will, is 
bound to execute the trust reposed in htm, 
by the terms of the will and the testamen- 
tai-y laws of the state. 

He is bound to collect all debts which are 
due, or which fall due to the decedent, and 
to pay all debts due from the decedent, or 
which fall due after his decease, unless the 
assets of the estate are insufficient. Such 
taxes as accrued before the decease of the 
testator or testatrix are a debt against the 
estate, and as such must be paid by the ex- 
ecutor out of the assets of the estate. Lia- 
bility to taxation arises, and in some sense 
it may be said that the taxes accrue, at the 
time the gains, profits, and income pass into 
the hands of the recipient Return is re- 
quired in every ease before the day of levy, 
so that it is clear that the tax. is due, that 
is, the recipient of the gains, profits, and in- 
come is liable for it before it is assessed, 
as the return is only to ascertain whether 
the liability exists, and its extent. 13 Stat. 
225. 

Evidently such liability, in a case like the 
present, accrues in the lifetime of the re- 
cipient of the gains, profits, and income, and 
at his or her decease it passes over to the 
executor or administrator as a debt against 
the estate. Where the recipient dies within 
the year, he or she cannot make any return, 
and the duty of making it in that event de- 
volves on the executor or administrator, as 
the legal representative of the deceased. The 
requirement of the law is, that the retui-n 
shall be made in the collection district where 
the pei-son resides upon whom the duty of 
making it is imposed; and it seems but a 
reasonable construction of that provision, to 
hold that in cases like the present, it may 
include the executor or administrator, as no 
return can be made by the actual recipient 
of the gains, profits, or income. Concede 
that an executor or administrator under that 
provision may be regarded as a trustee, still 
the argument is, that it is impossible to re- 
gard him as the trustee for the decedent, 
which perhaps is a sound proposition as a 
technical rule; but he is the legal represen- 



tative of the deceased, and as such is bound 
to collect the dues and pay the debts, and 
administer the estate, which is a suflicient 
answer to the proposition as applied to the 
case before the court. Internal-revenue taxes 
are also levied on persons having in charge 
or trust as executors, administrators, or 
trustees any legacies or distributive shares 
arising from personal property, where the 
whole amount shall exceed §1,000 in actual 
value; and the argument is, that those taxes 
in case of deceased persons, dying within 
the income year, are a substitute for the in- 
come taxes required to be paid by persons in 
full life; but it is impossible to adopt the 
proposition, as the legacy and succession 
taxes are entirely distinct from the taxes 
on gains, profits, and incomes. 13 Stat. 287. 

Income taxes accrue on gains, profits, or 
income received by the testator or intestate 
in his lifetime; but legacy and succession 
taxes accrue subsequent to the death of such 
testator or intestate. A suit may be main- 
tained against a collector of internal revenue, 
to recover back taxes illegally exacted, if the 
payment was made under written protest to 
prevent a distraint of the plaintiff's prop- 
erty; but the taxes in this case, under the 
agreement of the parties, were in judgment 
of law legally assessed against the plaintiff 
as executor of Sylvia Ann Howland, deceas- 
ed. 

Judgment for the defendant for the costs 

of suit. 
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Case No. 9,009. 

MANDEVILLE et al. v. COOKENDERFER. 

[3 Cranch, C. 0. 257.] i 

Ckcuit Court, District of Columbia. Dec. 
Term, 1827. 

Slavert— Action for Escape — Puesumption as 
TO Negro — Prima Facie Case — Gtexeual 
Verdict — Judgment Arrested — Venire de 
Novo. 

1. The keeper of a stage-office is liable to the 
owner of a colored slave, for damages sustained 
by the running away of the slave, if he suffers 
him to take passage and depart in the stage- 
coach, without the consent of the owner. 

2. Color is prima facie evidence of slavery. 

3. Every person, who undertakes a business 
in which the public is concerned, is bound by 
the general law of the land, to conduct that 
business with reasonable care; and if, for want 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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of such care in such business, another person 
suffer damage, the conductor of such business 
is liable to make good such damage. 
[Cited in Lowe v. Stockton, Case No. 8,567.] 

4. Every negra is, by a rule of evidence well 
established in this part of the countiy, prima 
facie, to be considered as a slave, and the prop- 
erty of somebody; and he who acts, in respect 
to him, as if he were a free man, acts at his 
peril; and the burden of proof is on him to 
show that the negro is not a slave; or at least to 
show sudi circu3nstances as will rebut the pre- 
sumption arising from color. 

5. If the keeper of a public stage-office send a 
negro awe.y in the stage-coach, it is prima facie 
evidence of carelessness. 

6. In such a case it is not necessary to aver 
in the declaration, any special law or custom, 
to raise a duty in the office-keeper, not to send 
away a. negro slave without the leave of his 
master or owner. 

7. Where it is necessary to set forth the duty, 
the averment must relate to the time of do- 
ing the act which is supposed to be a violation 
of that duty. 

8. The words "wrongfully and improperly" 
are not alone sufficient to show, that the act to 
which they are applied, was unlawful or* action- 
able; but the facts and circumstances, which 
make the act unlawful or actionable, must be 
set forth. 

9. If there be a general verdict for the plain- 
tiff, and one of the counts in the declaration be 
bad, the judgment must be arrested; but, if 
there be a good count in the declaration, a ve- 
nire facias de novo, may be awarded. 

This was an action upon the case against 
[Thomas Cookenderfer] the keeper of a public 
stage-office in ■Washington, for suffering the 
plaintiffs' slave to take passage in the stage- 
coach from "Washington to Baltimore, where- 
by the slave escaped; and the plaintiffs 
[Mandeville and Larmoui-] were put to great 
trouble and expense in recovering him. At 
the trial, in May term, 1827, TEDD GOUHT 
(nem. con.) at the prayer of the plaintiffs, 
instructed the jury in effect, that color was 
prima facie evidence of slavery; and that if 
tliey should be satisfied by the evidence that 
the plaintiffs' slave was a colored man; and 
that the defendant, witbout authority of the 
plaintiffs, suffered him to take a seat in the 
stage-coach for Baltimore, and that he went 
off in the coach, and thereby escaped, the de- 
fendant is liable to the plaintiffs in this ac- 
tion for the damages which the plaintiffs may 
have sustained by reason of such escape. The 
jmy found a general verdict for the plaintiffs 
for .?200 damages. 

The defendant's counsel moved in arrest of 
judgment, and contended that the second 
count was bad. 

1. The first count states that the plaintiffs 
were ownei's of a negro man, a slave for life, 
called Richard Bunbury; and that the defend- 
ant, on the 28th of September, 1825, was the 
"keeper and superintendent, and had the 
management and control of a stage-office, for 
the entry of lawful passengers, traveling 
from the city of Washington, in the said coun- 
ty, to Baltimore," &c., "and whereas by the 
law and the custom of the county aforesaid, 
superintendents, keepers, and managers of 
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stage-offices, are bound not to take any slave 
for life, belonging to any citizen or citizens 
of said county, out of the same, or to take 
any such slave or slaves, out of the district 
aforesaid, in any stage, carriage, or other ve- 
hicle, or in any wise to suffer or permit, or aid 
in suffering or permitting any such slave or 
slaves, to have passage or conveyance in any 
line of stages, coach, stage or other convey- 
ance Tmder their or his control, management 
or superintendence, by or through which any 
such slave or slaves, may be carried out df the 
district aforesaid, without proper permission 
or authority from the owner of such slave or 
slaves; yet the said Thomas Oookenderfer," 
(the defendant) "not regarding his duty in 
that behalf," &e. "took so little and such bad 
care of, and conducted himself so carelessly 
and improperly in the management of the 
said line" "of stages," "and the office of such 
stage-line, in the said county, that the said" 
"slave" was by and through lite carelessness, 
misdirection, mismanagement, and improper 
conduct of said defendant, permitted, suffered, 
and allowed, and by him unjustly authorized 
and enabled to take a seat and passage in 
the said line of stages, or one of the stages 
of the said line on the 2Sth of September, in 
the year 1825, at the county aforesaid, and 
the said "slave" "to be therein and thereby 
carried, and taken out of, and beyond the 
county and district of Columbia, aforesaid, 
and out of, and from the control of the said 
plaintiffs, and thereby caused the said plain- 
tiffs to pay" &c., a large sum of money, name- 
ly, ?500, for recovering him, and to lose his 
services, &c. 

2. The second count,' "and whereas the said 
defendant Thomas Cookenderfer, was, on the 
2Sth day of September, in the year 1825, at 
the county aforesaid, the keeper of the stage- 
office, for the line of stages which runs to 
and between, and on the route to and be- 
tween, the city of Baltimore In the state of 
Maryland, from the city of Washington, in 
the county of Washington, and had, on the 
day and year aforesaid, and at the county 
aforesaid, the control and manageraent of the 
same, and the superintendence of passages 
taken and entered on the books and way-bill, 
for and in the said line, route, and stages, 
from said city of Washington, and it is his 
duty as such superintendent, not to permit 
or suffer, or in any wise aid any slave for 
life, owned by any citizen or citizens, in said 
countj'' and district, or any such slave owned 
by any citizen or citizens within said district, 
to make and effect his escape from the owner- 
ship, control of, or servitude to his lawful 
master or masters, by means of, or through 
the said stage-line, or stage-office, or by, or 
in any manner or mode of conveyance under 
and within his control, as superintendent of 
such line of stages, or stage, belonging or 
connected to, or with the said line or route, 
or office. Nevertheless the said Thomas not 
regarding his duty aforesaid, wrongfully and 
improperly, did, on the 28th day of Septem' 
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ber, In the year 1825, at the county of Wash- 
ington aforesaid, suffer and. allow, and giye 
liermission to, and aid the said negro slave, 
Richarr/ Bunbury, the property, before and 
at that time, of said plaintiffs, to take passage 
and conveyance in the said line or route of 
stages, or one of the stages of the said line or 
route, from "Washington city, in the county of 
Washington, to, or on the route to Baltimore, 
in the state of Maryland, and to be therein 
conveyed and carried out of the district and 
county aforesaid, and out of the reach and 
control of said plaintiffs, whereby the said 
plaintiffs lost, and were deprived of the use, 
labor, services, and profits of the said slave," 
&c., "and also caused the said plaintiffs to 
pay" «S:c., "money for the recovery of said 
slave," &c. 

Morfit & Swann, for plaintiffs. 
Mr. Key, for defendant. 

ORANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent). It is moved in arrest of 
judgment, that one, if not both counts of the 
declaration are bad; and as the verdict is 
general, if either count be bad, the judgment 
must be arrested. 

The first count sets forth the law and cus- 
tom of the county of Washington, in relation 
only to the slaves of citizens of that county; 
and as the count does not aver the plaintiffs 
to be citizens of that county, the case is not 
within the law and custom set forth; and 
therefore the plaintiffs' case derives no sup- 
port from that allegation. But the averment 
of the law and custom of the county may be 
considered as sm-plusage; and if, without that 
averment, there be enough left in the count 
to make the defendant liable, the count may 
be good. 

The count avers that the defendant was, at 
the time, &e., the keeper, and had the man- 
agement and control of the stage-office of a 
line of stages for passengers passing in such 
stages from Washington to Baltimore; that 
the defendant, not regarding his duty in that 
behalf, took so little care of, and conducted 
himself so -carele^ly and improperly in the 
management of his said office that the plain- 
tiffs' negro slave, the property of the plain- 
tiffs, was by the carelessness, misdirection, and 
mismanagement of the defendant, permitted, 
suffered, and allowed, and unlawfully and un- 
justly authorized, and enabled to take a seat 
in one of the stages of that line, and to be 
thereby carried and taken out of the District 
of Columbia, and out of the control of the 
plaintiffs, whereby they sustained damage. 

Every person who undertakes a business, 
in which the public is concerned, is bound, by 
the general law of the land, to conduct that 
business with reasonable care; and if, for 
want of such care in such business, another 
person suffer damage, the conductor of such 
business is liable to make good such damage. 
If the keeper of a stage-office carelessly send 
away my goods, without my authority, or 
send them in a wrong direction, so that I 



suffer damage through his carelessness, he is 
liable to make compensation for my loss, al- 
though he did not know the goods to be my 
property. Every negro is, by a rule of evi- 
dence well established in this part of the 
country, prima facie to be considered as a 
slave, and the property of somebody; and he, 
who acts in regard to him as if he were a 
free man, acts at his peril, and the burden of 
proof is upon him, to show that the negro is 
not a slave, or, at least, to show such circum- 
stances as win rebut the presumption arising 
from color. If the keeper of a stage-office, 
therefore, send a negro away in the stage- 
coach, it is prima, facie evidence of careless- 
ness. In such a case, I do not think it neces- 
sary that the plaintiff should, in his declara- 
tion, aver any special law or custom, to raise 
a duty in the office-keeper not to send away 
a negro slave, without the leave of his master 
or owner. After striking out of the present 
count, the averment of the special law and 
custom of the county of Washington, I think 
there is enough left in the count to maintain 
the action. 

In the second count, the duty of the de- 
fendant, the violation of which is the subject 
of complaint, is averred to be a duty existing 
at the time of the complaint, not at the time 
of the act of sending away the slave. The 
plaintiffs' case is, therefore, not aided by that 
averment; and if there be not enough left in 
the count to show a duty on the part of the 
defendant, the plaintiffs cannot recova* on 
that count. If that averment be stricken out, 
the substance of the count is. That the de- 
fendant was, on the 2Sth of September, 1825, 
the keeper of the stage-office, &c., and had 
the control and management of the same, 
and of the passages taken, &c. Nevertheless, 
the said Thomas Cookenderfer (the defend- 
ant) wrongfully and improperly did, on the 
28th of September, 1825, at. &c., "suffer and 
allow, and give permission to, and aid the 
said negro slave, Richard Bunbm*y, the prop- 
erty, before and at that time, of the plain- 
tiffs, to take passage in one of the stages," 
&e., "and to be therein conveyed and carried 
out of the district aforesaid, and out of the 
reach and control of the plaintiffs, whereby 
the plaintiffs lost the service of the said 
slave," &c., "and sustained damage," &c. 

This count does not aver negligence, or 
carelessness of the defendant, in his office or 
business; nor that the aid given to the slave, 
was knowingly, or unlawfully given, nor 
without the consent of the owners; nor does 
it show any cause of action, tmless the words 
"wrongfully and improperly" can be consid- 
ered as a sufficient averment of the wrong. 
But these epithets have never been considered 
of themselves as sufficient to show an act to 
be unlawful, or actionable, which would not 
appear to be so without those epithets. All 
the circumstances must be shown, that cause 
the act to be unlawful, so that the court may 
judge whether it be unlawful or not. 

I am therefore of opinion, that the 2d count 
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is bad, and not aided by the verdict; and, 
therefore, that the judgment must be arrest- 
ed. 

MORSELIi, Circuit Judge, concurred. 

After this opinion was given, Sir. Morfit, 
for plaintiffs, as there was one good count, 
moved for a venire de novo, !Mr, Key ob- 
jected, and questioned tlie power of the court 
to grant it after judgment arrested. If it be 
a matter of discretion, the court will not 
grant it in so hard a case. The suit ought to 
have been brought against the stage-owners, 
not against their office-keeper. 

Mr. Morfit cited the case of Semmes v. 
Sherburne [Case No. 12,655], ih this court, at 
December term, 1824, and December term, 
1S25 [Id. 12,656], and Turner v- Fosall [Id. 
14,255], in this comt at June term, 1819, In 
which cases, he says, this court ordei*ed a 
venire facias de novo; but it does not appear 
hi the report. Mr. Morfit also cited Eddowes 
V. Hopkins, 1 Doug. 376, and Grant v. Astle, 
2 Doug. 730, 2 Tidd, Prae. 831, and Harwood 
V. Goodright, Cowp. 89. But see Trevor v. 
Wall, 1 Tei-m R. 151; a com-t of error cannot 
award a venire de novo; Holt v. Seholefield, 
6 Term R. 694, 695, where the court refused 
a venire de novo, in slander, and Lawrence, 
J,, said "that the plaintiff ought not to be at 
liberty to award by this judge's notes in the 
ease, because the evidence applied as well to 
the bad as to the good eovints." Harrison v. 
Khig, 1 Bam. & Aid, 161; Hollo way v. Ben- 
net, 3 Term R. 448; Lee v. Muggeridge, 5 
Taunt. 36; 1 Archb. K, B. Prac. 195; Anger 
V. Wilkins, Barnes, Notes Cas. 478; Smith v. 
Ha ward. Id. 480; WilUams v. Breedon, 1 
Bos. & P. 329; Spencer v. Goter, 1 H. Bl. 78. 

CRANCH, Chief Judge. The judgment in 
this ease having been arrested because one 
of the counts was bad, and the jury rendered 
a general verdict for tbe plaintiffs for $200 
damages, jMr. Morfit moved for a venire de 
novo; evidence having been. offered upon 
both counts, and cited Eddowes v. Hopkins, 
1 Doug. 376, and Grant v. Astle, 2 Doug, 722, 
730. 

Ur. Key, contra, cited Chit PI. 394; 2 
Saund. 171b; Starkie, Sland. & L. 418, 419; 
Hopkins v. Beedle, 1 Caines, 347; Lyle v. 
Clason, Id. 581; Livmgston v. Rogers, Id. 
588; Queen v. Corporation of Helston, 10 
Mod. 202, 203; Bebee v. Bank of New York, 
1 Johns. 535, 555, 570; Morgan v. Bliss. 2 
Mass. 112; and contended, that the general 
rule is, that a venire de novo cannot be grant- 
ed on account of a general verdict for the 
plaintiff, where some counts are good, and 
others bad; and that the case of slander is 
an exception to tliat general rule. 

Chitty, in the page cited (namely volume 
1, p. 394), says that in such a case, "the judg- 
ment will be arrested in toto, and no venire 
de novo awarded;" and for this he cites 
Onslow V. Home, 3 WilSv 185; 2 Saund. 171d; 
and Grant v. Astle, Doug. 722, 730. 



(Case No. 9,009) MANDEVILLE 

In the case of Onslow v. Home, which was 
an action of slander, no question was made 
respecting a venii-e de novo; and the court 
expressly waived the question whether either 
of the counts was good. The only question 
was, whether one of the two counts upon 
which the verdict was given, was a bad 
count; for if so, it was admitted that the 
judgment must be arrested. The court, be- 
ing of opinion that ore of. the counts was 
bad, arrested the judgment. No motion was 
made for a venire de novo. ^Vhy it was 
not made does not appear; perhaps it was 
because the counsel for the plaintiff doubted 
whether either event was good; or it might 
be, that, with Mr. Starkie, he thought the 
action of slander was an exception to the 
general rule that where judgment is arrest- 
ed because the verdict is genei'al, and some 
counts are bad, and some good, and evidence 
has been given upon any of the good coimts, a 
venire facias de novo will be awarded. The 
case however is not authority to show that in 
such case the general principle is, that a 
venire facias de novo cannot be awarded in 
any form of action. It may be obsei-ved, 
however, that Mr. Chitty does not say that 
the court cannot, but that it will not, grant 
a venire de novo in such a case; evidently 
alluding to the will or discretion of the court, 
and not to its power. 

The next authority to which Mr. Chitty re- 
fers is 2 Wms. Saund, 171b, in the notes, 
where Sergeant WiUiams says, that in such 
case the judgment shall be arrested and no 
venire de novo awai'ded; for which he cites 
Trevor v. Wall, 1 Term R. 151; Hancock v. 
Haywood, 3 Term R. 435; and Holt v. 
Seholefield, 6 Term R. 691. He admits, how- 
ever, that where evidence has been given 
only on the good counts, the court has per- 
mitted the verdict to be amended by the 
judge's notes; for which he cites Eddowes 
V. Hopkins, 1 Doug, 376; Williams v, Bree- 
don, 1 Bos, & P. 329; and Spencer v. Goter, 
1 H. Bl. 78. 

The case of Trevor v. Wall, 1 Term R. 151, 
was error on a judgment of an inferior court, 
in Shropshire, in an action of assumpsit. 
The judgment was reversed because one of 
the counts, (namely, for money had and re- 
ceived,) did not state that the money was 
had and received within the jmisdiction of 
that court. The defendant in error con- 
tended, that if the judgment should be re- 
versed for that error, the court would award 
a venire de novo; but the court said, there is 
no instajace of a court of error granting a 
venire de novo, when the proceedings orig- 
inated in an inferior court; and the reason 
for that decision is very strong; for the judg- 
ment was revei-sed, because it did not appear 
that the court had jurisdiction of one of the 
causes of action for which the damages were 
given; and it would be absurd to direct the 
court below to try again a cause of which 
they had not jm-isdiction. However that 
may be, "the reason given for refusing it, 
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shows that the case was an exception to the 
general rule, and that if it had not been a 
judgment of an inferior coiu't, a venire de 
novo might have been granted. So far is 
that case from supporting the principle 
which it is adduced to support, that it is a 
strong case in opposition to it. 

The case of Hancock v. Haywood, 3 Term 
R. 435, was an action of assumpsit, and is 
cited by Mr. Chitty, only for the dictum of 
Judge BuUer, that, "on a writ of error, where 
one count appears bad, and the verdict is 
entered generally on all the counts, the court 
must reverse the judgment in toto, since they 
cannot see on which of the counts the dam- 
ages were given." No question was made 
as to a venire de novo. The case of Holt 
V. Scholefield, 6 Term R. 691, was an action 
of slander, and does not fix any general 
principle, unless it be that in actions of slan- 
der, the court has a discretion to grant or 
refuse a venire de novo where one count is 
bad, and the verdict for the plaintiff is gen- 
eral. The words of the repoi-ter are, "The 
court were of opinion that there should not 
be a venire de novo; and that, as the damages 
were entire, the judgment must be arrested 
in toto." And the reason stated by Lawrence, 
J., why the plaintiff was not permitted to 
amend the verdict by the judge's notes, was, 
that the evidence applied as well to the bad 
counts, as to the good counts. If this ease 
is to be considered as deciding that the court 
cannot grant a venire de novo in an action 
of slander, where there is a bad count, and a 
general verdict for the plaintiff, still it does 
not establish a genei-al principle, but an ex- 
ception to a general principle. If it is to 
be considered only as a particular instance 
of the exei'cise of the discretion of the court, 
it is an admission of the power of the court 
to grant the writ in such a case. 

The ease of Eddowes v. Hopkins, 1 Doug. 
376, was an action of assumpsit, and is cited 
by Mr. Chitty, to show that the verdict may 
be amended by the judge's notes, where some 
of the counts are bad, or inconsistent, and 
the verdict for the plaintiff has been general. 
In that case, BuUer, J., said, there was this 
distinction: that if there was evidence, at 
the trial, upon such of the counts as were 
good and consistent, a general verdict might 
be altered from the notes of the judge, and 
entered only on those counts; but that if 
there was any evidence which applied to the 
other bad or inconsistent counts (as, for in- 
stance, in an action for words, where some 
actionable words are laid, and some not ac- 
tionable, and evidence given of both sets 
of words, and a general verdict,) there the 
postea could not be amended because it would 
be impossible for the judge to say on which 
of the counts the jui-y had found the dam- 
ages, or how they had apportioned them: That 
in such a ease the only remedy is by award- 
ing a venire de novo. He mentioned a case 
where Sir Fletcher Norton had moA'^ed for and 
obtained a venire de novo in a case of that 



sort. "The rule for amending the verdict 
was made absolute, and the rule to arrest 
judgment was discharged." 

The report refers to the case of Anger v. 
Wilkins, Barnes. Notes Cas. 478, in which 
a venu-e de novo was granted, "according to 
an ancient rule of court," "that plaintiff 
might sever his damages." The same point 
was also decided in the next year, in the 
case of Smith v. Haward, Id. 480. 

The case of WHliams v. Breedon, 1 Bos. 
& P. 329, was an action of trespass. A gen- 
eral verdict was given for the plaintiff upon 
two counts, one of which was bad; but the 
verdict was amended by the judge's notes, 
it appearing that the damages were calculat- 
ed upon the evidence applicable only to the 
good count, although some evidence was 
given on the bad count. 

The case of Spencer v. Goter, 1 H. Bl. 79, 
was an action for slander. The court said 
they could not alter a verdict unless it clearly 
appeared upon the face of it, that the altera- 
tion would be agreeable to the intention of 
the jury, and that the proper remedy in that 
case was a new trial. The verdict in that 
case was contrary to the insti-uction of the 
judge. 

These are all the cases cited by Sergeant 
Williams, in support of the position, that 
"no venire de novo will be awarded." 

Mr. Chitty also refers to the ease of Grant 
V. Astle, 2 Doug. 722, which was error from 
the common pleas, on a judgment in an ac- 
tion of assumpsit Lord Mansfield, after la- 
menting the rule that judgment must be ar- 
rested upon a general verdict for the plain- 
tiff, if one of the counts be bad, said, "But 
in civil cases, the rule is now settled, and we 
have gone as far as we can, by allowing ver- 
dicts in such cases, to be amended by the 
judge's notes. That might have been done, 
in this instance, in an earlier stage of the 
proceeding, but cannot now after judgment." 
BuUer, J.: "The court may grant a venire 
de novo; a good cause of action is shown in 
the first count, and that it is true, appears 
by the verdict; but the plaintiff has also had 
damages assessed to him on a count in which 
he has not shown any cause of action. The 
court, under these circumstances, may send 
the case back to have damages assessed only 
on that count on which, in point of law, he 
is entitled to recover." "The court there said, 
there was no doubt but a venire de novo 
might be granted by a court of error; that it 
had been done by the house of lords, and 
was not a new practice; for upon inquiry 
made by this court, in a late case from Ire- 
land, a great many instances had been 
found." A venire de novo was awarded. 

These are all the cases cited by Mr. Chitty, 
in support of the position that a venire de 
novo shall not be granted where the verdict 
for the plaintiff is genei-al, and one of the 
counts is bad and the others are good. 

The next authority cited by Mr. Key is 
Starkie on Slander and Libel (sections 418, 
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419), where, after having stated that judg- 
ment will be arrested upon a general verdict 
for the plaintiff, in an action of slander, if 
there he one had count, he says:— "It is said 
to he the practice in the court of common 
pleas, to award a venire de novo where judg- 
• ment is arrested in such a case, upon pay- 
ment of costs, in order that the plaintiff may 
sever his damages. But in the case of Holt 
V. Scholefield, in the king's bench, a venire de 
novo was refused. In the ease of Beavor v. 
Hides, 2 TVils. 300, Bathurst, J., expressed 
an opinion, tliat where the words in one 
count were not actionable, yet the postea 
might be amended, and a verdict, as to those 
■vyords, entered for the defendant, upon the 
judge's certificate that no evidence was given 
of them at the trial. But Lord Camden said 
it would be very dangerous, after a verdict 
of twelve men recorded by the court, to re- 
fer to the judge's notes in order to alter it; 
and he thought there was no precedent of 
such a case, and that the verdict could not 
be varied. The general practice, however, 
is where general damages have been given, 
and it appears that the plaintiff is entitled to 
recover upon one coxmt, though not upon oth- 
ers, either to amend the postea, which is done 
where it clearly appears that no evidence 
was given upon the defective counts, or by 
awarding a venire facias de novo where such 
evidence has been given, in order that the 
plaintiff may ascertain to what damages he 
is entitled, for so much of his cause of com- 
plaint as will support damages. It does not 
distinctly appear upon what principle actions 
for slander form an exception to the general 
i*ule." 

The counsel for the defendant, in the pres- 
ent case, has supposed that the general rule, 
to which actions for slander f*-*rm an excep- 
tion in the opinion of Mr. Starkie, is, that a 
venire de novo will not be awarded where 
judgment is arrested upon a general verdict 
for the plaintiff, where one of the counts is 
bad and others are good. But it is impossi- 
ble that that should be the general rule al- 
luded to by Mr. Starkie; because the only 
case in which a venire de novo has been re- 
fused, under such circumstances, is a case of 
slander, namely, the case of Holt v. Schole- 
field, 6 Term R. GDI. If that case establish- 
ed a general rule, it was that a venire de 
novo should not be awarded in actions of 
slander; it is impossible, therefore, that ac- 
tions of slander should form an exception to 
that i-ule. But the rule, to which ilr. Starkie 
thought actions of slander formed an excep- 
tion, was the "general practice" which he had 
just mentioned in the preceding sentence, 
namely, to amend the postea, or to award a 
venire de novo. The word "however," in the 
first line of that sentence, shows that what he 
is about to say is in opposition to what he 
had just before related, which was the dic- 
tum of Lord Camden, that it would be dan- 
gerous to alter verdicts by the judge's notes; 
and the case of Holt v. Scholefield, in whifch 



a new venire was refused in an action of 
slander, which case, it is clear, Mr. Starkie 
thought excepted actions of slander from the 
general rule, notwithstanding the practice 
which, in such cases of slander, prevailed in 
the common pleas, as stated in the two cases 
cited from Barnes's Notes, 478, 480. The au- 
thority of Starkie, therefore, does not support 
the doctrine of the defendant's counsel, but is 
very strong against it. 

The cases of Hopkins v. Beedle, 1 Caines, 
347, Lyle v. Glason, Id. 583, and Livingston v. 
Rogers, Id. 588, were also cited by the de- 
fendant's counsel, to show that the rule for 
granting a new venire is confined to cases of 
slander; but there is nothing in those cases 
to justify such an inference. The two first, 
- it is true, were cases of slander; but the third 
was an action upon assumpsit, in which 
Judge Kent, in delivering the opinion of the 
comt, said:— "As there is one good count in 
the declaration, the plaintiff may, if he choose, 
on the first groimd sue out a venire de novo." 
In neither of the cases is there the least inti- 
mation that the rule is confined to actions for 
slander. 

The cases of Queen v. Corporation of Hel- 
ston, 10 Mod. 202,Bebee v. Bank of New York, 
1 Johns. 535, 555, 576, and Morgan v. Bliss, 2 
Mass. 112, were cited by the counsel of tOie 
defendant, to show that a new trial will not 
be granted for mistake of counsel. But it 
does not appear to be a mistake of coimsel in 
this case, but an error of the jury, in giving 
a general verdict. This they had a right to 
do; and it was not in the power of the plain- 
tiff's counsel to prevent it, unless by with- 
drawing the bad count, or entering a nolle 
prosequi upon it. A motion for a venire de 
novo is a motion for a new trial upon matter 
appearing in the record, and was anciently 
the only form of moving for a new trial. It 
is a motion to the discretion of the court, who 
will not grant it unless they see that the 
plaintiff has a good cause of action upon the 
record, and supported by evidence at the trial. 

Upon consideration of all the cases cited, we 
think the general practice is, (as stated by 
Mr. Starkie,) in all the forms of action, (not 
excepting the action for slander,) "that where 
general damages have been given, and it ap- 
pears that the plaintiff is entitled to recover 
upon one count though not upon others, ei- 
ther to amend the postea, where no evidence 
was given on the defective counts, or by 
awarding a venire facias de novo where such 
evidence has been given." In all the cases 
the motion is to the discretion of the court, 
and we see no reason for excluding the ac- 
tion of slander from that discretion; but up- 
on this point it is not necessary, in the pres- 
ent case, to decide. 

It has been said in argument that this is a 
hard case, because brought against the office- 
keeper, and not against the owners of the 
coaeli, who received the benefit of the fare; 
and therefore the court, in its discretion, 
ought not to award a new venire. But if the 
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suit had been brougM against the owners, 
ana judgment recoyered against tbem, they 
might bring their action against the office- 
keeper, by whose negligence the damage 
arose; so that a judgment in the present 
case may prevent circuity of action. 

The court, therefore, will award a new ve- 
nire, upon payment of all costs up to this 
time. Yenire de novo awarded. 

[Upon the new trial the jury awarded S200 
damages to the plaintiff, subject to the opinion 
of the court whether the action would lie against 
the office-keeper, the agent of the coach owners. 
The court decided that the action would not 
lie, and directed the entry of a non pros. Case 
No. 9,010.] 



Case "No. 9,010. 

MANDEVILLE et al. v. COOKENDORFER. 

[3 Cranch, O. O. 397.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828.2 

Principal and Agent — Action por Da,mages 

FKOM Negligence — Who Liable — 

Slavery — Escape. 

1. For negligence of an agent, his principal 
only is liable. 

2. It is negligence in a stage-oifice keeper to 
suffer a slave to go off in the coach by means 
of a false certificate of freedom; and the stage 
owners only are liable for the damages. 

Action on the case, for negligence of a 
stage-office keeper, in suffering the plaintiff's 
slave to escape, by permitting him to go in 
the stage coach to Baltimore under a false 
pass. This cause having been tried upon the 
new venire issued by order of the couil at 
December term, 1827 [Case No. 9,009], the 
jury found a verdict for the plaintiffs, with 
$200 damages, subject to the opinion of the 
court, whether the action would lie against 
the office-keeper, the agent of the owners of 
the coach. 

Mr. Swann, for plaintiffs. 
Mr. Key, for defendant. 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, dissenting). The declaration con- 
sists of two counts. The first count charges 
that the plaintiffs were owners of the slave 
Richard Bunbury; that the defendant was 
"the keeper and superintendent, and had the 
management and control of a stage-office for 
the entry of lawful passengers traveling 
from the city of Washington to Baltimore," 
"and had the management, superintendence, 
and direction of that part of said line of 
stages which leaves Washington city for and 
on the route to said Baltimore; and the said 
Cookendorfer, not regarding his duty in that 
behalf, took so little and such bad care of, 
and conducted himself so negligently, care- 
lessly, improperly, and unlawfully, in the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed by supreme court, case not re- 
ported.] 



management of the said line, or part of line,, 
of stages, and the office for such stages, line,, 
or part of line of stages, in the said county, 
that the said" slave, the property of the 
plaintiffs, "was by and through the careless- 
ness, misdirection, mismanagement, negli- 
gence, and unlawful conduct of said defend- • 
ant, permitted, suffered, and allowed, and by 
him unlawfully, carelessly, and negligently 
authorized and enabled to take a seat and 
passage in the said line of stages, or one of 
the stages of the said line," "and to be there- 
in and thereby carried and taken out of and 
"beyond the county and Disti-iet of Columbia 
aforesaid, and out of and from the control of 
the said plaintiffs, and thereby paused" them 
to expend a large sum of money in recover- 
ing him, and to lose his services for eighteen 
mouths, &c. The second count charges that 
the defendant was "the keeper of the stage- 
office for the line of stages which runs to and 
between and on the route to and between the 
city of Baltimore in the state of Maiyland, 
from the city of Washington in the said 
county of Washington," "and had the control 
and management of the same, and the super- 
intendence of all passages taken and entered 
on the books and way-bill for and in the said 
line and route of stages for said city of 
Washington; and it was then and there his 
duty as such superintendent, not to furnish 
or suffer, or in anywise aid any slave for life 
to make and effect his escape from the own- 
ership, control of, or servitude to his lawful 
master or masters, by means of, or through 
the said stage-line, or stage-office, or by, or in 
any manner or mode of conveyance under or 
within his control, as superintendent of such 
line of stages or stage, belonging or connect- 
ed to or with the said line or route or office. 
Nevertheless, the said Thomas Cookendorfer, 
not regarding his duty aforesaid, wrongfully, 
negligently, carelessly, and unlawfully, did, 
on the 28th of September, in the year 1825, 
at," &c., "without the consent of the plain- 
tiffs, or either of them, suffer, allow, and give 
permission to and aid the said negro, and 
cai-elessly, negligently, and unlawfully per- 
mitted and aided him, the said negro R. B., 
the property of said plaintiffs, to take pas- 
sage and conveyance in the said line or route 
of stages, or one of the stages of the said 
line or route from Washington city to, and 
on the route to Baltimore," "and to be there- 
in conveyed and carried out of the county 
and district aforesaid, and out of the reach 
and control of the said plaintiffs," whereby 
they lost his sei'vices, &c., and were forced 
to expend a large sum of money in recover- 
ing him, &c. 

The case stated is, that the said slave 
eloped from the plaintiff's service in Alex- 
andria and went to Washington City, and 
there called himself Seymore Cunningham; 
and showed a certificate from a notary-pub- 
lic, which had been granted to Seymore Cun- 
ningham, stating that he, the said S. C, was 
a free man of color; and that the said slave. 
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Richard Bunbury, stated that he was, in fact, 
the said Seymore Ounningham. Evidence 
was offered to prove that "the person de- 
scribed in the said certificate did not corre- 
spond with the person of the said R. B.; that 
he was taller than the person described in 
the certificate, and was a very bright mulat- 
to, whereas Cunningham, the person describ- 
ed in the certificate, was a dark mulatto," 
and "that the least attention on the part of 
the defendant would have detected the differ- 
ence, as the witnesses thought." That the 
slave went to the stage-office in Washington, 
City, which office was of the line of stages 
mentioned in the declaration, kept and man- 
aged by the defendant, and represented him- 
self to the defendant as Seymore Cunning- 
ham, and showed his said certificate of free- 
dom; and the defendant thereupon permitted 
him to take his seat in the book of the said 
stage-office, kept and managed as aforesaid 
by the defendant, and permitted him to take 
passage in the stage of the said stage-line 
mentioned in the declaration, and the said 
slave went ofE in the said stage to Baltimore, 
and from thence to Boston. That the instruc- 
tions given by the stage-line owners to the 
clerks in the said stage-office, and the prac- 
tice and usage in relation to allowing seats 
to be taken in the stages of the said line, 
by colored persons, were these:— "That the 
clerks were to allow free persons of color to 
take seats, and not slaves, except with their 
owner's permission; and that, in order to de- 
termine whether the persons of color, offer- 
ing to take seats, were free or slaves, the 
said clerks were required to demand that 
they should produce certificates of freedom; 
and upon so producing such certificates, pur- 
porting to prove the freedom of the persons 
presenting themselves, they were to permit 
such persons to take seats as free persons, 
and were not required to ascertain in any 
other way than by production of such certif- 
icates, whether the said colored persons were 
free or slaves." 

The declaration charges the defendant, as 
keeper and superintendent of .a stage-office. 
These expressions imply an agency, not an 
ownership; and the case stated admits that 
there were owners of the stage-line, othei* 
than the keeper of the office. The defendant, 
therefore, is to be considered as the agent of 
the owners of the stage-line; and the question 
arises whether the defendant, who, it appears 
by the statement of facts, obeyed the in- 
structions of his superiors, is liable to the 
plaintiffs in an action upon the case for neg- 
ligence. The negligence upon which the ac- 
tion is founded consisted in not sufficiently 
examining the certificate of freedom produced, 
and comparing the description it contained 
witli the person of the slave who brought it. 
The authorities cited by the plaintiff's coun- 
sel, to show that the action for negligence 
will lie against the agent, or servant, are 
Bush V. Steinman, 1 Bos. & P. 404; Stone v. 
Cartwright, 6 Term R. 411; Stephens v. El- 
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waU, 4 Maule & S. 259; Little v. Barreme^ 
2 Cranch [6 U. S.] 179; and 1 Chit. PI. 67, 
The case of Bush v. Steinman, was an action 
against the master; and the question did not , 
arise, whether the servant was liable for lay- 
ing the lime in the road, by which the plain- 
tiff's carriage was overturned. But Mr. -Tus- 
tice Rook said: "The plaintiff may bring his 
action either against the person from whom 
the authority flows, and for whose benefit 
the work is carried on, or against the person 
by whom the injury was actually commit- 
ted." This is but a dictum, and it is evident 
that the judge was not contemplating the dis- 
tinction between actions for negligence and 
actions for misfeasance, and the case before 
him was rather a case of misfeasance than of 
negligence; the laying of the lime in the high- 
way being in itself a nuisance. That dictum, 
therefore, may and ought to be considered as- 
applicable only to the case of misfeasance. 
The next case cited is Stone v. Cartwright, 
6 Term R. ■^1. That was an action against 
a "middle-man." It was neither against the- 
person by whom the injury was actually com- 
mitted, nor the person from whom the author- 
ity flowed, and for whose benefit the work 
was carried on. But Lord Kenyon said: "In 
all these cases I have ever understood that the 
action must either be brought against the hand 
committing the injury, or against the owner, 
for whom the act was done." The act com- 
plained of in that case was the digging un- 
der the plaintiff's house, in a mine or coal- 
pit, so negligently as to injure the building. 
The reporter states that, at the trial, "Lord 
Kenyon was of opinion that the action could 
not be maintained against the defendant, who 
was the middle-man, but that it ought to have 
been brought either against the person who- 
actually committed the trespass, ,or concurred 
therein; or against the superior, the owner of 
the colliery, for whose benefit the work was 
carried on." In this case the attention of the 
judge was not drawn to the distinction be- 
tween cases of neghgence and cases of mis- 
feasance; but it is evident that he was con- 
templating the case of misfeasance. The next 
case is Stephens v. Elwall, 4 Maule & S. 259. 
That was a case of trover for the plaintiff's 
goods, received and disposed of by the de- 
fendant, for the benefit of his master. The 
court held it to be a conversion, and the de- 
fendant to be a tortfeasor, a wrongdoer. 
This, therefore, was not a case of negligence, 
but of misfeasance. So, also, was the ease of 
Little V. Barreme, cited from 2 Cranch [6 U. 
S.] 179, in which C. J. Marshall says: "The 
instructions cannot change the nature of the 
transaction, or legalize an act, which, without 
those instructions, would have been a plain 
trespass." Chit. PI. in page 67, only says, 
that all natural persons are liable to be sued 
for their own tortious acts. None of the au- 
thorities cited supports the doctrine, that the 
servant is personally liable to a third person 
for his negligence, in transacting the business 
of his mastei-; and that he is not so liable is- 
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clearly shown by the following authorities. 
1 Chitty on Pleading (volume 1, p. 75) says: 
"A serrant or deputy cannot, in general, be 
sued for a mere nonfeasance; but the action 
must be against the principal. But, for mis- 
feasance or malfeasance, an action may, in 
some eases, be supported against a servant or 
deputy"; and cites 12 Mod. 483; Cowp. 403. 
The same principle is cited by Paley on 
Agency (page 313, c. 6, § 2), who says: "Serv- 
ants are responsible for tortious acts, whether 
done by authority of their masters or not; 
but for mere nonfeasance, or non-performance 
of duty, servants are not liable to third per- 
sons, but only to their masters. For there is 
no privity of consideration between the servant 
and the person who employs his master; and 
nonfeasance alone will not support an ac- 
tion, without consideration, though misfea- 
sance will." 

We find the principle thus stated by liOvG 
C. J. Holt, 12 Mod. 488: "A servant or dep- 
uty, as such, cannot be charged for neglect, 
but the principal only shall be charged for it; 
but, for misfeasance, an action will lie 
against a servant or deputy, but not as a dep- 
uty or servant, but as a wrongdoer." This 
doctrine has been repeated and ratified in a 
subsequent case, Sayer, 41, "The case of 
masters of ships, who, though in some re- 
spects servants of the ship-owners, are lia- 
ble to the owners of goods put on board, for 
negligence, rather admits than contradicts 
the principle of this rule; for, in the case 
which decided that point (Morse v. Slue, 1 
Vent. 190, 238), to the objection that the mas- 
ter was but a servant to the owner, it was 
answered, that the law takes notice of him as 
more than a servant. He may impawn the 
ship, and sell bona peritura; he is rather an 
officer than a servant." So in the ease of 
Kowning V. Goodehild ([2W. Bl. 907;] cited in 5 
Burrows, 2716), a deputy-postmaster, the same 
general principle is admitted; and that case 
is taken out of it, by saying that postmasters 
"are subsisting, substantial officers, and an- 
swerable for their own misfeasances and non- 
feasances. They have original offices under 
the postmaster-general." So Blackstone, in 
his Commentaries (Book 1, p. 431), says: "If 
a servant, by his negligence, does any damage 
to a sti-anger, the master shall answer for his 
neglect; if a smith's seiwant lames a horse 
while he is shoeing him, an action lies against 
the master and not against the seiwant." And '■■ 
Chitty, in his note to this passage of Black- 
stone, says: "A servant cannot, in general, be 
sued by a third person for any neglect or non- 
feasance which he is guilty of, when it is com- 
mitted in behalf of, and under the express or 
Implied authority of his master." So also 
Starkie on Evidence (part 4, p. 332) says: 
"An action for negligence of this nature must 
be brought against the principal, and not 
against the agent, although the loss has re- 
sulted from the negligence of the latter." 
Other cases might be cited to the same effect; 
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but these are deemed sufficient to establish 

the principle, that the servant is not liable for 
the injury done to a thh:d person, by his neg- 
ligence in his master's employment. This 
principle, coincides with the maxim, respon- 
deat superior, and is reasonable in itself; for 
the servant could not, to an action by the in- 
jm-ed person against him, plead the orders of 
his master in justification; nor could the serv- 
ant maintam an action against his master for 
indemnity, even if what he did was in obedi- 
ence to his master's orders. But if the in- 
jured person recover against the master, and 
he brings his action against his sawant, the 
latter could plead his master's orders in 
bar of the action. If, then, the principle be 
established, that the servant is not liable for 
his negligence or nonfeasance, but is liable 
for his misfeasance, the next question is, 
whether the case stated be a case of misfea- 
sance or of negligence. 

The case, as I imderstand it, is, that the 
defendant was imposed upon by the slave, 
who produced a false pass. If the defendant 
had -been more cautious, he might not have 
been deceived. The fault of the defendant 
was his negligence. But, according to the 
facts stated, he was not bound, by his or- 
ders, to be more vigilant than he was. By 
those orders, he was to permit every colored 
person to pass who could produce a certif- 
icate purporting to prove the fi-eedom of the 
person presenting it. The negligence, there- 
fore, was not so much the negligence of the 
defendant as of his employers, in not giving 
orders for a stricter examination. There is 
no tortious act of 'the defendant's stated in 
the case. His suffering a man to take a seat 
in the stage-coach was a lawful act if he was 
a free man; and his cei-tificate was prima 
facie evidence of his freedom. Negligence, 
therefore, is the only ground upon which the 
action could be sustained. But, for such neg- 
ligence, we find that the defendant is not lia- 
ble; and are, therefore, of opinion that the 
verdict should be set aside, and judgment of 
non-pros entered. 

When this court, in a prior stage of this 
cause, decided that one of the counts was 
good, the fact did not appear, (or was not re- 
lied upon,) that the defendant was only -an 
agent, or servant; and the attention of the 
court was not drawn to the distinction be- 
tween the liability of a servant, in cases of 
negligence and in cases of misfeasance. If, 
upon the motion in arrest of judgment, that 
fact had clearly appeared upon the face of the 
count, and the attention of the com-t had 
been drawn to it, it must have adjudged that 
count to be bad also. 

Affirmed by simreme court of United States, 
February 26, 1S30, but not reported. (See the 
mandate No. 317, trial-docket of this court, at 
May term, 1830.) 
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Case ITo. 9,011. 

MANDEVILLE t. JAMBSSON. 

[1 Oranch, O. C. 509.] i 

Circuit Court, District of Columbia. July 
Term, 1808. 

INSOLVENOT— BeMEFIT OF ACT— PETITION OF 

Ckeditoh. 
Upon the petition of a creditor of an insolvent 
debtor to deprive him of the benefit of the in- 
solvent act [2 Stat. 239], the defendant may 
show that the petitioner is not his creditor. 

This -was a petition to deprive the defend- 
ant of the benefit of tbe insolvent law, filed 
under the seventh section, upon an allega- 
tion that the defendant had given a prefer- 
ence to one of his creditors in a deed to La 
Mar, in trust to pay a debt due Margaret 
Jamesson in Ireland. 

Mr. Jones, for defendant Upon the in- 
solvency of the defendant, this property was 
all given up to his trustee. If the deed be 
void, there was no preference given. An 
abortive attempt to give a preference is not 
within the meaning of the law. The words 
are. "assigned or conveyed any part of his 
property to give a preference to any creditor 
or creditors;" "or of having given any pref- 
erence as aforesaid." 2 Stat 239. There 
must be a disposition, or lessening of his 
property. A conveyance means a legal and 
valid conveyance, whereby the property 
passes. 

CRANCH, Chief Judge, suggested a doubt 
whether the defendant should be permitted 
to go into proof that the petitioner is not a 
creditor, supposing it to be a matter to be 
decided ex parte at the time of the insol- 
vent's application, and that prima facie evi- 
dence is sufficient 

THE COURT, however, (DUCKETT, Cir- 
cuit Judge, absent,) went into an examina- 
tion of the evidence, and was of opinion that 
the petitioner was a creditor, and that the 
deed was made with intent to give a pref- 
erence. 

But THE COURT, by the consent of the 
parties, continued the cause to the next 
term. 

MANDEVILLE (JANNEY v.). See Case No. 
7,213. 

MANDEVILLE (LEWIS v.). See Case No. 
8,326. 

Case No. 9,01S. 

MANDEVILLE v. LOVE. 

[2 Cranch, C. C. 249.] i 

Circuit Court, District of Columbia. Oct 
Term, 1821. 

JuDGSfEST— Supersedeas— SuKETiES. 

A judgment of the circuit court cannot be su- 
perseded without two sureties. 
[Citea in Chesapeake & Ohio Canal Co. v. 
Bancroft, Case No. 2,644.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Wallach, for defendant, moved the court 
to quash an execution which had issued upon 
a supersedeas of a judgment of this court 
acknowledged by the original defendant and 
one surety only; whereas the act of Mary- 
land of 1791, c. 67, requires two. 

Mr. Lear, for plaintifE. 

THE COURT (nem. con.) quashed the exe- 
cution. 

Case JSTo. 9,013. 

MANDEVILLE v. McDONALD et al. 
[3 Cranch, C. 0. 631.] i 

Circuit Court, District of Columbia. May 
Term, 1829. 
JuDGMEST — Decease of Dependaijt — Scire 
Facias agaikst Terue-Tbsants — Defective 
Return — Motion to Quash Return— Plea of 
Other Terre-Tenants. 

1. The remedy for a defective return of a scire 
facias against terre-tenants is not a plea in abate- 
ment, nor a motion by the defendants to quash 
the writ but a motion to quash the return; but 
the return may be amended. The defendants 
may lay a rule on the plaintiff to declare; and 
the marshal's return of the scire facias will 
make part of tlie declaration, and the defend- 
ants will have time to plead. 

2. The terre-tenants warned may plead, in de- 
lay of execution, that there are other terre-ten- 
ants, in the same county, not summoned. 

Scire facias against the administrator, trus- 
tees, and terre-tenants of S. Eliot deceased. 

After stating that a judgment, in favor of 
the plaintiff, was rendered against the said 
S. Eliot on the 25th of January, 1820, it com- 
manded the marshal ; ' 'That you make known 
to the heirs of the said S. Eliot, deceased, and. 
the terre-tenant or terre-tenants of all the- 
lands, lots, squares, and tenements in yoiur 
bailiwick, whereof the said S. Eliot on the 
25th of January, 1820, (on which day the- 
judgment aforesaid was rendered.) or ever 
afterwards was seized, and to William Brent,. 
John G. McDonald, and Frederick May, trus- 
tees, and to John G. McDonald, administrator- 
of the said S. Eliot that they and all of 
them be and appear," &c., "to show cause, if 
any they have, why the damages, costs, and 
charges aforesaid ought not to be levied on 
those lots, squares, lands, and tenements, and 
paid to the said James Mandeville, according- 
to the force, form, and effect of the recovery 
aforesaid, if he the said James Mandeville 
shall think fit," &c. 

The return of the marshal is as follows t 
"Scire feci William Brent one of the trustees, 
November 13, 1827, in presence of J. H. B. 
and E. M., of the lots below mentioned; scire- 
feei John G. McDonald, one of the tmstees 
and admhiistrator of the same lots, Novem- 
ber 19th, 1827, in presence of J. H. B. and E. 
M. Also scire feci Catharme Maiy Eliot, 
terre-tenant and heir of said lots, and Wallace- 
Eliot terre-tenant and heir of said lots, No- 
vember 19, 1827, in presence of R. B. and A. 

S. W. Also scire feci William Henry Eliot 



1 [Reported by Hon. WilUam Cranch, Chief 
Judge.] 
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another terre-tenant and heir, November 19, 
1827, in presence of H. JI. M. and S. L. D. 
Also scire feci Johnson Eliot, another terre- 
tenant and heir of said lots and squares, No- 
vember 19, 1827, in presence of R. K. and 
Z. D. B. Also scire feci, November 20, 1827, 
Frederick May, trustee, in presence of S, M. 
a-nd H. C, lots 9, 10, 11, 12, 13, 15, 16, in 
square 299 in the city of Washington, all 
square 354," {&c., &c., designating 110 lots 
and 10 Tvhole squares,) "all the above lots 
and squares lying in the city of Washington; 
also scire feci James Greenleaf and William 
A. Biadley, terre-tenants of square 473, lying 
in the said city— James Greenleaf, November 
19, 1827, in presence of J. H. B. and E. JI., and 
William A. Bradley in presence of A. B. T. 
and J. H. B. Tench Ringgold, Marshal." 

The above return was afterwards amended 
by adding these words: "The above named 
persons being all the terre-tenants in my baili- 
wick." 

Mr. Bradley, for defendants, moved to quash 
the scire facias. 1st. Because it does not 
state that the land was the property of Mr. 
Eliot 2d. Because the return does not state 
that the terre-tenants summoned were all the 
terre-tenants of the lands. 3d, Because there 
ought to have been a previous scire facias 
against the personal representatives of Eliot; 
and cited 1 Strange, 401; Oarth. 105, 107; 2 
Saund. 72r; Tidd, Prac. Append. 337, No. 71; 
2 Saund. 7, notes 7, 8, 10; Tidd, Prac. 1037; 1 
Salk. 52; 2 Salk. 601, and 2 Saund. 9, 23. 
Tidd, Prac. 1043, and 2 Hai*. Ent 534, and 
Baker v. French [Case No. 767], in this court, 
December term, 1824, were cited for the 
plaintiff by Mr. Morfit, who contended that 
the defendants should have pleaded in abate- 
ment 

Mr, Bradley, in reply, observed that the 
ease of Baker v. French [supra], was a spe- 
cial scire facias, naming the terre-tenants in 
the writ, whei*eas the present scire facias was 
general. 

CRANCH, Chief Judge (nem, eon.). The 
question is, whether the motion to quash the 
scire facias is the proper remedy. After look- 
ing at all the cases cited, and many more, I 
think it is not. The only ease which seemed 
to justify that coui*se is Hillier v. Frost, 1 
Strange, 401, but that case has been misun- 
derstood. It was not a rule to amend the 
sherifE's return of the writ, but to amend the 
writ of scire facias itself, by making it re- 
turnable on Saturday instead of Friday, which 
was the feast of St Martin. The motion was 
made by the plaintiff; but Sir John Strange, 
who was the plaintiff's counsel, remarks that 
"he had little to say for it" "so it was dis- 
charged; and he moved to quash the writ 
which was ordered accordingly," I have seen 
no case in which a scire facias has been 
quashed, on motion of the defendant, for a 
defective return of the sheriff, there being 
no fault in the writ itself. The defendants 
may lay a rule on the plaintiff to declare. 



The marshal's return will make part of the 
declaration, and the defendants will have time 
to plead such pleas as they may be advised 
to plead. 
The other judges assented. 

In this cause, at the last term, the court de- 
cided that W. A. Bradley, one of the tenants 
summoned, had a right to plead in delay of 
execution, that there were other terre-tenants, 
of other lands, not summoned; and that the 
plea offered by him, when put into proper 
form, should be received. 

At the present term, Mr. Morfit, for plain- 
tiff, moved for judgment by default against 
all the terre-tenants summoned, and against 
"John G. ilcDonald, one of the trustees, and 
administmtor of the same lots," and against 
"Wm. Brent, one of the ti-ustees," and against 
"Frederick May, one of the trustees." 

W. A. Bradley now offered his amended 
plea; and W. Brent, F. May, and John G. Mc- 
Donald offered to plead. 

After considering the cases and authorities 
cited in the note below, THE COURT receiv- 
ed the plea offered by Mr. Bradley, and per- 
mitted the defendants to plead, and overruled 
the motion of Mr. Alorfit for judgment by de- 
fault 

The cause was then continued, to make up 
the issues, and was continued from term to 

term until term, when it was placed 

by consent upon what is called the "stet" 
docket, where it has remained ever sinee.2 

2 The plea of Mr. Bradley, it is understood, 
was in this form: And the said Wm. A. Brad- 
ley by , his attorney, comes and prays a 

hearing of the writ of scire facias aforesaid and 
of the return thereof, and they are read to him 
in these words, namely, (here insert them,) 
which being read and heard, the said William 
A. Bradley saith that he ought not now to be 
put to answer the declaration of the said James 
Mandeville, nor to the writ and return afore- 
said; because he says that there were, at the 
time of the said return of the said writ of scire 
facias, and yet are, other tenants of certain 
lots, squares, pieces, and parcels, lying and be- 
ing in the city of Washington, in the county of 
Washington aforesaid, who are not named in 
the said writ, or in the said return, and who 
have not been returned summoned; of which 
said lots, squares, pieces, and parcels of land 
the said Samuel Eliot was seized on his de- 
mesne as of fee, on and after the time of the 
rendition of the said judgment against him as 
aforesaid, that is to say— that the president, di- 
rectors, and company of the Bank of Washing- 
ton, were at the said time of the said return, and 

now are, tenants of the lots numbered in 

the said cit.v, of which said lots the said Samuel 
Eliot was seized in his demesne as of fee at the 
time of tlie said rendition of the said judgment. 
And that one Anthony Preston was, and yet is, 

tenant of lot in the said city, of which 

said lot the said Samuel Eliot was seized in his 
demesne as of fee, at the said time of the said 
rendition of the said judgment. And that one 
Peter Lenox was and is tenant of, &c. And 
that one Lewis H. Machem was and is, &c. 
And that one William Douglass was and is, &c. 
And that one Tobias Simpson was and is, &o. 
And the said Wm. A. Bradley further says that 
no writ of scire facias, issued out of this court, 
has been served upon the said president, direct- 
ors,, and company of the Bank of Washington, 
nor upon the said Anthony Preston, nor upon 
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Upon the subject of scire facias against 
terre-tenants, and the lien of a judgment 

the said Peter Lenox, nor upon, the said Lewis 
H. Machem, nor upon the said William Doug- ' 
lass, nor upon the said Tobias Simpson, to show 
cause why the damages, costs, and charges, 
so as aforesaid recovered against the said Sam- 
uel Eliot, should not be levied on the said sev- 
eral, lots, squares, pieces, and parcels of land, 
of which the said president, directors, and com- 
pany of the Bank of Washington, and the said 
Anthony Preston, Peter Lenox, Lewis H. 
Machem, William Douglass, and Tobias Simp- 
son were and are, respectively, tenants as afore- 
said. And this the said Wm. A. Bradley is 
ready to verify; wherefore he prays judgment 
whether he shall be put to answer to the said 
declaration of the said plaintiff, or to the said 
writ and return, until the said president, di- 
rectors, and company of the Bank of Washing- 
ton, and the said Anthony Preston, and the said 
Peter Lenox, and the said Lewis H. Machem, 
and the said William Douglass, and the said 
Tobias Simpson, respectively, tenants as afore- 
said, shall have been warned to show cause as 
aforesaid. 

The defendants W. Brent, F. May, and J. G- 
McDonald, after oyer of the writ of scire facias 
and the return thereof, say, tnat the said writ 
of scire facias, and the said return thereof, and 
the declaration of the said James MandeviUe 
thereupon, are not suflficient in law for the said 
James to have execution of the said damages, 
costs, and charges in the said writ and declara- 
tion mentioned against them, the said W. Brent, 
F. May, and J. Gr. McDonald, of or upon the 
aforesaid lots, parcels, and squares of land set 
forth in the said return, or of any part thereof 
to be levied; and that the said W. B., F. M., 
and J. G. SIcD. are not bound by the law of 
the land to answer thereunto, and this they are 
ready to verify; wherefore, for that the same 
are insufficient In law as aforesaid they pray 
judgment, and that the said James may be pre- 
cluded from having his execution aforesaid 
against them in manner and form as in and by 
his said declaration he has prayed. 

And for cause of demurrer in this behalf they 
show the following, to wit: 

1. That they ought not to be impleaded jointly 
witii the heirs, administrator, and terre-tenants 
of the said Eliot. 

2. That it does not appear by the said writ 
of scire facias or return, or by the declaration 
thereupon, liat any writ of scire facias against 
the administrator of the soods, chattels, rights, 
and credits of the said Eliot had beeri previously 
issued at the suit of the said James. Tidd, 
Prac. 1032. 

3. That the said W, B., F. M., and J. G.McD. 
are not liable, in any manner, as trustees, to 
■contribute with the heirs and terre-tenants of 
the said Eliot, in the payment of the damages, 
•costs, and charges, in the said writ mentioned; 
nor are liable in any manner to the execution 
therefor, they not being returned as terre-ten- 
ants. 

4. That in and by the said writ of scire 
facias, the said W. Brent, F. Jlay, and J. G. 
McDonald are only permitted to show cause, 
&c., "if the said James MandeviUe shall think 



fit 



■» 



5. That it is not stated in the said writ that 
they, the said W. B., F. M., and J. G. McD. 
are trustees of, or in any manner interested in, 
any part of the lands of which the said S. Eliot 
Tvas seized in fee, at the time of, or at any time 
after the rendition of the said judgment. 

G. That the said marshal, in his said return, 
has not stated that any of the lots, parcels^ or 
squares Iberein mentioned, were or are lots, 
parcels, or squares of land or lands and tene- 
ments of which the said S. Eliot was seized in 
fee at the time of the rendition of the said judg- 
ment, or at any time thereafter. 
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upon the lands of the debtor, see the follow- 
ing cases and authorities: .BQllier v. Frost, 
1 Strange, 401; Panton v. Terre-tenants of 
Hall, Garth. 105; Peg. Jud. 57; Bricknold v. 
Owen, 2 Dyer, 207b, ease 15; Smarte v. Ed- 
sun, 1 Lev. 30; Adams v. Terre-tenants of 
Savage, 2 Salk. 601; 6 Mod. 199, 226; Tidd, 
Pi-ae. 1032;- 2 Saund. 7, note 4; Berisford y. 
Cole, Comb. 282; Jeffreson v. Morton, 2 Saund. 
7; Gwin y. Lloyd, 1 Keb. 54, 351; Michel v. 
Croft, Ore. Jac. 506; Phelps v. Lewis, 2 
Saund. 210e, note 1; Harbert's Case, 3 Coke, 
14b; Dyer, 331b, pis. 23, 24; Clerk v. Hard- 
wick, Moore, 524; 2 Har. Entries, 174, 257, 
444, 496, 534, 583, 749, 763, 765; Co. Entries, 
619-624; St. 5 Geo. H. c. 7; Chancellor Kil- 
ty's Report on the English Statutes, 29 Car. 
n. p. 241, e. 3, § 16, and 5 Geo. H. p. 249, c. 
7, § 4; Bidgely v. Gartrell, 3 Har. & McH. 
449; 2 Inst. 396; Palmer's Case, 4 Coke, 74; 
Heath, Max. 3; 2 Hawk. pp. 153, 253, §§ 119, 
123, 126; Barnes, Notes Cas. 207, 210, 213, 
214, 218, 221; Cro. Jac. 119; Dyer, 208; Nich- 
olson v. Sligh, 1 Har. & McH. 434; Arncrtt v. 
Nicholls, 1 Har. & J. 471, 473; Hindman v. 
Kinggold, Id. note a; McElderry v. Smith, 2 
Har. & J. 72; Tidd, Prac. 1046; Eyres v. 
Taunton, Cro. Oar. 295, 312; Baker v. French 
[Case No. 767], in this court, December term, 
1824; 2 Saund. 8, note 10; Tidd, Prac. 1003, 
1021; Tidd, App. 437; Steph. PI. 63, 126, 128, 
239, 430; Owings v. Norwood, 2 Har. & J. 
101; Beatty v. Chapline, Id. 26. 



Case JN"o. 9,014. 

MANDEVILLE et al. v. MACKENZIE. 

[1 Cranch, C. O. 23.] i 

Circuit Court, District of Columbia. July 
Term, 1801. 

Notes— Ikdorser—Sdit against ITakeb — Ixef- 

rEOTCAL RETOniT. 

In order to charge an indorser in Virginia, it 
is necessary for the plaintiff to show that he in- 
stituted his suit against the maker in due time, 
and prosecuted it diligently to an inefEectual ex- 
ecution. 

Assumpsit by the indorsee against the in- 
dorser of a promissory note made by John 
Mclver, payable to the defendant [Alexander 
Mackenzie], and by him indorsed to the plain- 
tiffs [MandeviUe & Jamieson]. The note was 
payable on the 19th of February, 1797, and 
protested for non-payment on the 20th. The 
jmy' found a special verdict in these words, 
namely: "We find the note in the declara- 
tion mentioned in these words, namely: yve 
find the indorsement, &c. We find that the 
plaintiffs instituted a suit in the court of 
bustihgs in the town of Alexandria, against 
the said John Melver, and obtained a judg- 
ment thereon against him. We find that the 
said judgment has not been paid, or any 
way satisfied. We find, that before the com- 
mencement of this suit, the said John Melver 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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became insolvent, and took tlie oath of an in- 
solvent debtor, according to law. We find, 
that after the protest of the said note, and 
before the plaintiffs commenced suit against 
the said Mclver, the plaintiffs received from 
said Mclver, in part payment of said note, 
the following sums, namely: March 9th, 
1797, §100; March 10th, $73.34; -June 30th, 
§30. If the law be for the plaintiffs, we find 
for the plaintiffs $8ai3 damages; if the law 
be for the defendant, we find for the defend- 
ant." 

CEANCH, Circuit Judge. The contract of 
the assignor is to this effect, that he will re- 
pay the money to the assignee if the assignee 
cannot obtain the money from the promissor, 
having used due diligence therefor. The 
plaintiff, to entitle himself to recover, must 
make out his case; that is, he must show 
that he has not obtained the money from the 
maker of the note, and that he has used due 
diligence. It is admitted that a suit, prose- 
cuted to judgment and execution, is, in Vir- 
ginia, a necessary part of that diligence, (im- 
less, perhaps, it can be shown that the maker 
was insolvent, or had run away,) but it is not 
the whole of due diligence. The plaintiff 
must show fm-ther that lie prosecuted his suit 
in a reasonable time, that the execution has 
been delivered to the proper officer to be 
served, and that it has been ineffectual. This 
I take to be as necessary a part of the plain- 
tiff's case, as it is to show that he brought a 
suit; for the defendant's engagement is only 
conditional, and the condition is precedent. 
The jury have not found at what time the 
suit was brought against Mclver, but they 
have found that it was not brought before the 
30th June, 1797. They have not found that 
any execution was taken out upon that judg- 
ment, nor have they stated whether Mclver 
became insolvent before or after the judgment 
was rendered against him. They have only 
found that he became insolvent before the 
suit was brought against the present defend- 
ant, McKenzie. 

The fact of due diligence must have been 
necessarily in issue, as part of the plaintiff's 
cause of action, and the jury not having ex- 
pressly found that due diligence was used, 
and not having found facts enough for the 
court to decide whether such diligence was 
used or not, I think a venire facias de novo 
ought to be awarded. 

KILTY, Chief Judge, and MARSHALL, 
Circuit Judge, assented. 

The authorities cited were, Lee v. Love, 
MS. (smce reported in 1 Call, 497); Kyd, 208; 
Strange, 745; 1 Wils. 48; 1 Term R. 167; 1 
Salk, 132; Mackie v. Davis, 2 Wash. [Va.] 
219; 2 Ld. Raym. 758; 3 Burrows, 1522; 
Kyd, 165; Bull. N. P. 271; 2 Strange, 1145. 
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9,929. 
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10,488. 

MANDEVILLE (RIDDLE v.). See Case No. 
11,807. 
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MANDEVILLE v. RINGGOLD. 

[Cited in Addison v. Duckett Case No. 77. 
Nowhere reported; opinion not now accessible.] 
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MANDEVILLE v. RI3MNEY. 

[3 Cranch, C. C. 424.] i 

Circuit Court, District of Columbia. April 
Term, 1829. 

Notes— Days of Grace — Pkotest— Suit 
Brougut. 
If Sunday be the last day of grace, the de- 
mand, protest, and notice may be on Saturday, 
and if the protest be after bank hours on Sat- 
urday, the suit may be brought the same eve- 
ning. 

Debt, against the maker of a promissoi-y 
note. Sunday was the third day of grace, 
payment was demanded, and the note pro- 
tested on Saturday after bank hours. The 
suit was brought the same evening, after 
protest. 

Verdict for the plaintiff, subject to the 
opinion of the court whether the suit was 
not brought too soon. 

THE COURT (MORSELL, Circuit Judge, 
doubting), was of opinion, that it was not. 
See Story, Chit. Bills, and the cases cited 
there in the notes. 

THE COURT was of the same opinion, in 
the action of the same plaintiff against Run- 
els, the indorser of the same note. 



MANDEVILLE (SHEEHY v.). See Case 
•No. 12.740. 

MANDEVILLE (SUTTON v.). See Cases 
Nos. 13,648-13,651. 
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MANDEVCTjLE et al. v. WASHINGTON. 

[1 Cranch, C. C. 4.] i 

Circuit Court, District of Columbia. April 
Term, 1801. 

Practice at Law — Wu!t of Ixquirt — PLAi>f 
tiffs' Oath. 
On a writ of inquiry the plaintiff's oath 
may be given in evidence of the amount of his 
claim. 

On writ of inquiry. [Suit by Mandeville 
& Jamieson against Nathaniel Washington.] 

THE COURT admitted an account support- 
ed by the plaintiffs' aflidavit to be given iu 
evidence to the jury, it having been stated 

1 [Reported by Hon. William Cranch, Chiet 
Judge.] 
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by some of the bar and admitted by all, that 
such has been the practice in the district 
courts of the commonwealth of Virginia, 



MANDBVILLE (WELCH v.). See Cases Nos. 
17,370 and 17,371. 



MANDEVILLB (WILSON v.). 
Nos. 17,820 and 17,821. 

MANDEVILLE (YOUNG v.). 
1S,161. 



See Cases 
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Case "No. 9,018. 

M. & M. NATIONAL BANK OF PITTS- 
BURGH T. BRADY'S BEND 
IRON CO. 

15 N. B. R. 491; i 19 Pittsb. 'Leg, J. 5; 3 Chi. 
Leg. News, 402; 28 Leg. Int. 317; 4 Am. Law 
T. 168; 8 Phila. 171; 3 Pittsb. Rep. 326; 1 
Leg. Op. 202; 1 Am. Law T. Rep. Bankr. 
272,] 

District Couri^ W. D. Pennsylvania. 1871. 

Bankbdptot — Provisional Assignee — Benefit 
TO Creditors— Removal of Goods— Fkacd. 

1. A provisional assignee should not be ap- 
pointed unless the court is satisfied that it is 
necessarj^ for the protection of the property, and 
that it will enure to the benefit of all the cred- 

. itors. 

[Cited in Re Carrier, 47 Fed. 441.] 

2. The removal of a debtor's goods in fulfill- 
ment of an existing contract made long before 
the commencement of bankruptcy proceedings, 
is not fraudulent within the meaning of the 
bankrupt act [of 1867 (14 Stat. 517)], and not 
suflicient grounds for the appointment of a pro- 
visional assignee. 

In banki-uptcy. 

C. B. M. Smith, Mr. Veech, and David Wat- 
son, for creditors. 
Mr. Golden, for respondents, 

McCANDLBSS, District Judge. The JI. & 
M. National Bank of Pittsburgh present their 
petition to this court, praying that the 
Brady's Bend Iron Co. may be declared bank- 
rupts. To this an answer has been filed de- 
nying the acts of bankruptcy charged, and 
demanding a trial by juiy, which has befen 
ordered. Thej- also allege that the compa- 
ny is removing its goods and chattels, the 
produce of its works, from its place of 
business at Brady's Bend; that such dispo- 
sition of its property is fi*audulent, and in- 
tended to defeat the provisions of the bank- 
rupt law; and they pray the court to is- 
sue their warrant to the marshal, com- 
manding him to take possession, provision- 
ally, of all the property of the company. To 
this a sworn denial has been filed, and as- 
signing grave reasons why the prayer of the 
petition should not be granted. 

The exercise of this power— appointing a 
provisional assignee— is one of great delicacy, 
and should not be called into action unless 
the court is satisfied that it is necessary for 

1 [Reprinted from 5 N, B. R. 491, by permis- 
sion.] 
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the protection of the property, and that it 
will enure to the benefit of the creditors. It 
is discretionary, but it is a legal discretion, 
to be used with the best lights before us. 
We must be satisfied that the disposition of 
the px'operty is fraudulent, with the design 
to remove the same to the prejudice of the 
general ereditoi-s, and to defeat the provi- 
sions of the bankrupt law. It is not charged, 
in the adversary petition, that the stoppage 
of payment of the commercial paper was 
fraudulent; but in the application for the ap- 
pointment of a provisional assignee, the re- 
moval of the railroad iron, in fulfillment of 
a contract long since made, is declared to be 
so. Fraudulently means knowingly and 
without just excuse, as applicable to the 
paper itself. If a man or a corporation de- 
clines to pay, because he is not liable to pay, 
or because he has a valid claim against the 
paper, or a set off, that is not a stoppage or 
suspension within the bankrupt law. In re 
Sutherland [Case No. 13,639] ; Bump, 500. 

Take the case of a forgery. An honest de- 
fence to the particular paper unpaid would 
take the case out of the statute. If this be 
so, how can the removal of the goods of the 
debtor in the performance of an existing con- 
tract be deemed fraudulent It is but the 
exercise of the legitimate functions - of the 
corporation in carrying on their business, 
and for all the goods shipped they receive an 
equivalent in bills of exchange or money, 
which is for the benefit of all the creditors. 
To appoint a provisional assignee, pending 
the issue to be tried by a jury, would be to 
an-est the operation of the machinery, stop 
these extensive and valuable works, and 
throw hundreds of workmen out of employ- 
ment. For we cannot order the marshal to 
do more than to take possession of and guai'd 
the property of the corporation until the trial 
by jury is had, or until the further order of 
the court. This would be ruinous to both 
debtor and creditor, and would impair the 
security which the latter has for the pay- 
ment of his debt. 

It is proper to add, that since the argument 
I have conferred with my Brother McKEN- 
NAN, and we concur in the principles upon 
which this case should be decided. 

The rule is discharged, and the appoint- 
ment of a provisional assignee is refused. 



Case H^o. 9,019. 

The aiANHASSET. 

The HIRAM PERRY. 

[6 Ben. 301.] i 

District Court, S. D. New York. Jan,, 1873, 

Collision — East Riveb — Tog-Boat and Tow — 

Steamers Crossing — Wilful Tort — 

Joist Negligence. 

1. A tug, having several boats in tow, coming 

down the East river, on an ebb tide, rounded to 

I [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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to pick up another boat on the New York side, 
just above the Fulton ferry slip. A Fulton 
ferry-boat, coming out of that slip, came in col- 
lision with the stern boat on the port side. The 
ferry-boat claimed that, when she came out of 
the slip, the tug was going down the river, and 
that, after the ferry-boat got headed up the 
river against the tide, the tug turned around 
across her course. Her pilot stated that, as 
soon as he saw her sheer, he rang a bell to slow 
the engine, and then to stop and back; and the 
engineer testified that he made four or five 
turns of the engine ahead, under the bell to slow, 
before he stopped and backed. The speed of the 
ferry-boat was nearly done at the collision, and 
she struck the boat about twenty-five feet from 
'her stern. The owner of the boat filed a libeJ 
■against both the tug and the ferry-boat, but the 
tug was not seized under the process. On 1he 
trial, a motion was made, on behalf of the fer- 
ry-boat, that the libellant be compelled to bring 
In the tug, or the libel be dismissed. The mo- 
tion was denied, but the libel was directed to be 
amended by striking out the prayer for process 
against the tug. On tlie trial, one of the libel- 
la nt's witnesses testified, that it looked to him 
as if the ferry-boat hit the boat intentionally. 
The owners of the ferry-boat claimed that she 
■was not liable for the wilful tort of her pilot: 
Krld, that, on the story of the ferry-boat, when 
the tug had turned so as to be heading across 
the river, the courses were crossing, and the fer- 
ry-boat, having the tug on her starboard hand, 
•vras bound to avoid her and her tow, and when 
the tug had turned so as to head up the river, 
the ferry-boat was the following boat, and was 
still bound to avoid them. 

2. The ferry-boat was in fault in not stopping 
nnd backing at once, as soon as her pilot saw the 
tug turn, instead of keeping on under a slow bell. 

3. The act of the pilot of the ferry-boat was 
not wilful, in such sense as to relieve the ferry- 
boat from liability for the result of it. 

4. Although the libel was filed against both 
tug and ferry-boat, the libellant could recover 
against the ferry-boat alone, because there was 
independent fault on her part, and any fault in 
the tug in sheering was not a fault which con- 
tributed to the collision. 

In admiralty. 

Beebe, Donohue & Cooke, for libellant. 
B. D. Silliman, for claimants. 

BLATCHFORD, District Judge. The libel- 
lant, as owner of an empty coal bai'ge or 
chunker, which was in tow of the steam- 
tug Hii-am Peny, on the 13th of Januaiy, 
1869, seeks to recover, in this suit, the dama- 
ges sustained by liim, by means of a collision 
which took place, about noon on that day, 
Ijetween tbe fei'iT-boat Manhasset, then on 
a trip from her slip at the foot of Catherine 
street, in New York, to her slip at the foot 
of Main street, in Brooklyn. The tug had 
six boats in tow, namely, two on each side 
of her, alongside, and two astern, the libel- 
lant's boat being one of the two astern, and 
"being tailed on to tlie stern of the boat which 
was next to the tug on the port side of the 
latter. This chunker was a boat in two 
parts, divided crosswise. The stem of the 
ferry-boat struck the port side of the after 
hglf of the chunker, at about the middle of 
its length, and it soon afterwai'ds sank. 
The tug, with her tows, was bound from the 
Wallabout, in Brooklyn, to South Amboy, 
and was about to pick up another empty 



boat, on the New York shore, at a point 
above the New York slip of the ferry-boat. 
The tide was strong ebb. 

The stoi-y of the libel is, that the tug, 
when nearing the point where she desired to 
pick up the additional boat, rounded to- 
wards the New York shore, with the view 
of heading up to the tide; that, while she 
was heading in towards the New York shore, 
and gradually turning towards the east* the 
boats following in her wake, the ferry-boat 
came out of her slip, and, as she came out, 
gradually turned, so as to head to the east, 
and, keeping on, sti*uck the chunker; that 
the approach of the ferry-boat was not no- 
ticed by Jthose on the tug, until just as she 
was striking the chunker; that the collision 
was caused by the joint negligence of the 
two steam vessels, the ferry-boat being in 
fault in not going under the stern of the 
chunker, and the tug in not keeping a look- 
out; and that the chunker was entirely help- 
less and without fault. The libel prays for 
process against both the feny-boat and the 
tug, and that they may both be condemned. 
Process was issued against botli vessels, but 
was not served on the tug, and she has not 
appeared or answered. The feriy-boat was 
seiwed with process, and appeared and an- 
swered. At the trial, a motion was made on 
the part of the ferry-boat, that the libellant 
be compelled to bring in the tug, or the libel 
be dismissed. The motion was denied, ex- 
cept so far as to direct the libel to be amend- 
ed by striking out the prayer for process 
against the tug. 

The answer of the ferry-boat denies the al- 
legation of the libel, that the tug is within 
this district. It sets up, that, on the com- 
ing out of the feriy-boat from her slip into 
the river, her pilot saw the tug and her tows 
in the middle of the river, heading down; 
that there was nothing to indicate any in- 
tended change in their course; that their po- 
sition and the rate of the tide were such, 
that the ferry-boat could not have crossed 
the river in front of them without great dan- 
ger of collision with them, and could not 
have made her proper and necessary course, 
at that state of the tide, if she had crossed 
in front of them; that, therefore, and there- 
upon, she was headed up the river, against 
the tide, in order that she might safely pass 
between them and the New York shore, 
as pmdenee and good navigation required 
her to do, and as was the obvious and proper 
and usual eoui-se, under such circumstances, 
and as there was plenty of room for her to 
do; that the course on w^hich the ferry-boat 
was thus placed was such, that, but for the 
misconduct of the tug, or the tug and chunk- 
er, or the tow, or those managing and having 
charge of the same, she would easily have 
gone clear of the tow and of .the chunker, 
and between the same and the New York 
shore; that, while the ferry-boat was thus 
proceeding on her course, and on a line 
widely clear of, and parallel to, the line on 
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which the tow, including the tug, was mov- 
ing, the tug and tow suddenly sheered in 
rankly towards the New York shore, across 
the course and ti-ack of the ferry-boat; that, 
perceiving that such action of the tug and 
tow would render a collision probable, the 
feiTy-boat at once stopped ner engines, and 
reversed her wheels, and backed, and did 
everything in her power to avoid collision 
with the tug, or her tow, or any part there- 
of, but, as the tug sheered across the tide, 
and changed her heading against ii; the 
chunker was swung down, by the strong ebb 
tide, upon and against the bow of the ferry- 
boat; that, at the time of the collision, the 
ferry-boat had no headway whatever, and 
did not run into, or against, the chunker; 
that the approach of the ferry-boat was not 
noticed by those on the tug until just at the 
time of the collision; that the tug had no 
lookout at the time; that, if the chunker 
had been properly managed at the time, the 
collision might have been avoided; that it 
resulted, in part, from such mismanagement 
of the tug, and also from the omission of 
the chunker seasonably to shift her lines, 
a.nd to be so steered as to aid the fen-y-boat 
in avoiding the collision; that the ferry- 
boat, during the whole of her trip, was navi- 
gated with skill, cai*e and caution, and ev- 
erything that could be done to avoid the col- 
lision, or to lessen its violence, when it be- 
came inevitable, was done by those in charge 
of the ferry-boat; and that the collision was 
caused wholly by the' carelessness, negli- 
gence, and want of skill and prudence, and 
bad management, and bad and improper 
navigation, of the tug, or of the chunker, or 
of both, and of the persons then in charge of 
the same, or some of them. 

Three witnesses have been examined on 
behalf of each party— the libellant himself, 
on his own behalf; and, on his part, the mas- 
ter of the tug, and her pilot The libeilant 
was on his own boat, at the time of the col- 
lision. The master of the tug was in her 
pilot house, steering her. Her pilot was on 
one of the boats on her starboard side. The 
witnesses for the ferry-boat are three per- 
sons from her— her pilot, who was in her pi- 
lot house, steering; a deck hand, who was 
standing at the king post, on her port side, 
at her bow; and her engineer, who was in 
her engine room, below deck. 

It is impossible to conceive of stories more 
-diametrically opposite than those which these 
witnesses teU. The libellant, and Conlon, 
the pilot of the tug, assert that the tug had 
turned and got headed pretty well around 
towards up the river, and angling upwards 
towards the New York shore, before the fer- 
ry-boat left her slip. Both of them say that 
they saw the ferry-boat as she was coming 
out of her slip. Parisen, the master of the 
tug, says that he did not see the ferry-boat 
leave her slip; that she had not left ber 
slip when he began to round; that he did 
not see her until he had got headed about 



two-thirds up the river; and that, when he 
first saw her, she was about thirty or forty 
feet off from the chxmker. 

Kershaw, the pilot of the ferry-boat, says, 
thal^ as he started to go out of his slip, he 
saw the tug heading down the river; that 
she was so heading when he went out of the 
slip; that he headed up the river, and would 
have passed one hundred feet or more to the 
New York side of her, but, after he got 
straightened up the river, the tug changed 
her course, and turned short across the bow 
of the ferry-boat, without making any signal 
before sheering; that he rang to slow, stop 
and back, when the tug sheered; that the 
tug went one hundred feet clear of the ferry- 
boat, across her bow, but the strong tide 
swept the chunker down against the ferry- 
boat; and that the tug was heading very 
nearly straight up the river, the same way 
with the ferry-boat, at the time of the blow. 
Boyd, the deck hand on the ferry-boat, says, 
that, as the ferry-boat went out of the slip, 
he saw the tug heading down the river; that 
the ferry-boat turned up, and, after she got 
straightened up, the tug, without making 
any signal, rounded to across the bow of the 
ferry-boat; and that, at the collision, the 
tug was the length of two boats away, and 
headed up the river about the same way with 
the ferry-boat. 

Although positively testified to by the wit- 
nesses for the ferry-boat, it requires great 
faith to believe it possible that in the short 
space of tinie which elapsed between the 
time the ferry-boat left her slip and the col- 
lision, the tug could have left a straight 
course down the river and rounded to and de- 
scribed a complete half circle, and come to 
head directly up the river, the same way with 
the ferry-boat The story on the part of the li- 
bellant is much the more probable one, in 
view of all the circumstances surroimding the 
occun-ence. But it is not necessary to solve 
this question, for, even assuming that the 
tug did not begin to turn till after the f eny- 
boat was coming out of her slip, the evi- 
dence on the part of the ferry-boat shows 
that she ought to have avoided the collision, 
and might have done so. From the time the 
tug, in turning, got so far around as to head 
so towards the New York shore, that her 
coui-se was crossing that of the ferry-boat, 
the ferry-boat, having her on the starboard 
side, was bound to avoid her and her tow. 
So, from the time the tug, in turning, got so 
far around that the feiTy-boat became the 
following boat, the ferry-boat was bound to 
avoid the tug and her tow. The pilot of the 
feriy-boat says, that he rang his bell to slow 
when the tug sheered, as soon as he saw her 
sheer; that he then immediately rang the 
bells to stop and back; and that the way 
of his boat was about done, when the col- 
lision took place. The engineer of the ferry- 
boat says, that, on starting from the slip, 
he received one bell, to go ahead; that, while 
running under that bell he received another 
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bell; and that, on receiving this last hell, he 
shut his engine off. That was a bell to slow. 
To shut off, is to slow, not to stop. The hell 
to slow was the hell which the pilot says he 
rang as soon as he saw the tug sheer. The 
engineer says, that he made four or five 
turns ahead, while so running slowed down, 
and then received two beUs to back; that he 
had made about four or five turns back be- 
fore he felt the blow of the collision; and 
that, with such a strong ebb tide as there 
then was, four or five turns back would pret- 
ty much kill the headway of the boat. As it 
was, the feiTy-boat almost avoided the colli- 
sion. She did not strike a point further for- 
ward on the chunker than twenty-five feet for- 
ward from the extreme rear. I cannot resist 
the conclusion that, if the ferry-boat, instead 
of continuing to run ahead four or five turns, 
under the slow bell, had stopped and backed 
sooner than she did, the collision would have 
been avoided, and she would have passed 
under the stern of the chunker. The pilot 
of the feri-y-boat says, that the way of his 
boat was about done when she struck the 
chunker. If this was so, and if the four or 
five turns back effected that result, more 
turns back, instead of the four or five turns 
ahead, under the slow bell, would, undoubt- 
edly, with the strong ebb tide, as the tug was 
going ahead, have enabled the ferry-boat to 
clear the tow. 

One of the witnesses for the libellant stat- 
ed, in his testimony, that, in his judgment, 
the ferry-boat did not try to avoid the 
chunker; and that it looked to him as if the 
ferry-boat hit her intentionally. The claim- 
ants, assuming this as a fact proved, urge, 
that the ferry-boat is not liable for a col- 
lision caused by the wilful fault of her pilot. 
But, the wilful character of the act is not 
set up in the libel, nor is it aven-ed in the 
answer, and it is very far from being estab- 
lished by the above-mentioned remark of the 
witness. There is nothing to show that the 
act was wilful, in the sense of being ma- 
licious, or that the ferry-boat ran against the 
chunker because of an intention to do so on 
the part of her pilot. The act was wilful in 
one sense, because the acts of the pilot were 
the voluntaiT emanations of his will, but 
there is nothing to show that his intention 
was to cause a collision. 

It is also urged, for the claimants, that, 
as the libel alleges joint negligence in the 
tug and the ferry-boat, as the cause of the 
collision, the tug ought to have been brought 
in by process, she having been made a party 
by the libel. But this point is disposed of by 
the amendment referred to. The suit stands, 
and was tried, as one against the feri-y-boat 
alone. The only question is, as to whether 
the ferry-boat was guilty of independent 
fault or negligence which caused the col- 
lision. The chunker was helpless, and did 
nothing to cause the collision. The fact that 
the tug may also have been in fault, in some 
particular, is of no consequence, as respects 



fault on the part of the ferry-boat, provided 
the fault of the feiTy-boat is one distinct 
from, and independent of, any alleged fault 
on the part of the tug. The only fault set 
up, on the part of the ferry-boat, as a fault in 
the tug, is, that the tug suddenly sheered 
across the course of the ferry-boat. But not- 
withstanding the tug may have sheered, to 
turn, after the fei-ry-boat left her slip, there 
was the separate and independent fault, on 
the part of the ferry-boat, which has been 
pointed out. The allegation of her answer, 
that she at once stopped her engines and re- 
versed her wheels and backed, on perceiving 
the sheer of the tug and tow, and that it 
would render a collision probable, is disprov- 
ed by the testimony of her engineer. For 
the fault of the ferry-boat, the libellant is 
entitled to recover his full damages against 
the ferry-boat alone, because, in the view I 
take of the ease, any fault there may have 
been on the part of the tug, in sheering, was 
not a fatdt which contributed to the col- 
lision which the fault of the ferry-boat caus- 
ed. The feiTy-boat ought to have, and could 
have, avoided the chunker, in the actual pre- 
dicament, whether the chunker was brought 
to her position by a sheer before, or a sheer 
after, the ferry-boat left her slip. 

There must be a decree for the libellant, 
with costs, with a reference to a commission- 
er to ascertain the damages sustained by the 
libellant. 
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Case Wo. 9,0S0. 

The MANHATTAN. 

[2 Ben. 88; i 7 Int. Rev. Rec. 28; 1 Am. Law 
T. Rep. Baukr. 11.] 

District Court, S. D. New York. Jan., ISG8.2 

Shipping— Passesgeb Act—Steamships. 

The provisions of the second section of the 

passenger act of March 3d, 1855 (10 Stat. 715), 

do not apply to steamships. 

[Cited in The Devonshire, 13 Fed. 41; U. S. 

V. The Strathairly, 124 XJ. S. 577, 8 Sup. Ct. 

615.] 

At law. 

T. Simons, Ass't TT. S. Atty., for libellants. 
T. C. T. Buckley, S. P. Nash, and J. La- 
rocque, for claimants. 

BLATCHFORD, District Judge. This is a 
libel filed by the United States against the 
steamship Manhattan, a foreign vessel, own- 
ed in Great Britain, founded on the act pass- 
ed March 3d, 1855, entitled "An act to regu- 
late the carriage of passengers in steamships- 
and other vessels." 10 Stat 715. The libel 
alleges, in substance, that the steamship here- 
tofore took on board, at Liverpool, in Eng- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 15,715.] 
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land, sundry passengers, with the intent to 
bring them to the tTnited States, and left 
Liverpool, and brought such passengfers to 
the port of New York, and within the juris- 
diction of the "Qnited States. It then char- 
ges that the vessel, on such voyage, did not 
have the berths for her passengers eon- 
sti-ucted, arranged, and occupied as required 
by the second section of the act, and avers 
violations of various provisions of that sec- 
tion, and claims that thereby the master of 
the vessel forfeited five dollars for each pas- 
senger on board on the voyage, and the 
owners of the vessel also forfeited five dol- 
lars for each passenger on board on the voy- 
age, and that an action has acci'ued to the 
TJnited States to recover such penalties, and 
that a lien on the vessel exists for the amount 
of them. 

The first section of the act provides, that no 
master of any vessel, owned in whole or in 
part by a citizen of the United States, or by 
a citizen of any foreign country, shall take 
on 'board such vessel, at any foreign port 
other than foreign contiguous territory to the 
United States, a greater number of passen- 
gers than in the proportion of certain speci- 
fied numbers to the tonnage of the vessel; 
that the "spaces appropriated for the use of 
such passengers, and which shall not be oc- 
cupied by stores or other goods not the per- 
sonal baggage of such passengers," shall be 
in eertaan specified proportions, namely, so 
many passengers to so many clear superficial 
feet of deck; that, if it is necessary, for 
safety or convenience, to store any articles "in 
any of the decks, cabins, or other places ap- 
propriated to the use of passengers," such 
places of storage shall not "be deemed to be 
a part of the space allowable for the use of 
passengers, but the same shall be deducted 
therefrom;" and that one hundred superficial 
feet of deck for a, hospital "may be included 
In the space allowable for passengers." 

The second section provides, that "no such 
vessel" shall have more than two tiers of 
berths, and prescribes what interval there 
shall be between the lowest part thereof and 
the deck, and that the berths shall be well 
constructed, parallel with the sides of the 
vessel, and be separated from each other in 
a certain manner, and be of such length and 
such width, and be occupied each by no more 
than one passenger, with a provision for 
larger berths, and for their occupation, under 
certain circumstances. The section then pro- 
vides, that, if there shall be any violation of 
it in any of Its provisions, the master of the 
vessel and the owners thereof shall severally 
forfeit and pay the sum of five dollars for 
each passenger on board of said vessel on such 
voyage, to be recovered by the United States 
In any port where such vessel may arrive. 

The fifteenth section of the act provides, 
that "the amount of the sevei-al penalties im- 
posed by the foregoing provisions regulating 
the cax'riage of passengers in merchant ves- 
sels, shall be liens on the vessel or vessels vio- 



lating those provisions, and such vessel or 
vessels shall be libelled therefor in any cir- 
cuit or district court of the United States 
where such vessel or vessels shall arrive." 

Relying on the provisions thus found in the 
first, second, and fifteenth sections of the act, 
the United States have filed this libel. The 
libel does not allege any violation of the first 
section of the act, or any overcrowding of 
passengers, or any carrying of a dispropor- 
tionate and unlawful number of passengers, 
or any improper occupation of the space re- 
quired to be appropriated to the use of pas- 
sengers, but alleges only violations of pro- 
visions of the second section of the act 

The' claimants have filed eleven exceptions 
to the libel, only one of which, the third, 
Is important to be cbnsidered, in the view I 
take of the statute. The other exceptions 
involve important questions relating to the 
admiralty jurisdiction of the court In the suit, 
and to the power of congress to Impose on a 
foreign vessel a lien for the penalties pre- 
scribed by the second section of the act, and 
to other matters, some of substance and some 
of form. The third exception sets up that, 
the requirements of the second section of the 
act do not apply to steamships, and that, 
therefore, the Manhattan Is not liable for the 
penalties claimed in the libel. 

The first, second, and fifteenth sections of 
the act employ only the word "vessel," with- 
out limiting the description of vessel to a 
merchant vessel, or a sailing vessel, or a 
steam vessel. The provisions of those sec- 
tions would, therefore, be broad enough, were 
there nothing else in the act, to include a 
s'team vessel under the words "any vessel," 
for, a steam vessel is none the less a vessel, 
in respect to her being water-borne, because 
she is propelled in whole or in part by steam. 
But the tenth section of the act provides as 
follows: "The provisions, requisitions, pen- 
alties, and liens of this act relating to the 
space In vessels appropriated to the use of 
passengers, are hereby extended and made ap- 
plicable to all spaces appropriated to the use 
of steerage passengers in vessels propelled in 
whole or In part by steam, and navigating 
from, to, and between the ports, and in man- 
ner as in this act named, and to such vessels 
and to the masters thra:eof ; and so much of 
the act entitled 'An act to amend an act en- 
titled "An act to provide for the better se- 
curity of the lives of passengers on board of 
vessels propelled in whole or in part by 
steam, and for other purposes," approved 
August thirtieth, eighteen hundred and fifty- 
two,* as conflicts with this act, is hereby re- 
pealed; and the space appropriated to the 
use of steerage passengers, in vessels so as 
above propelled and navigated, is hereby 
made subject to the supervision and inspec- 
tion of the collector of the customs at any 
port of the United States at which any such 
vessel shall arrive, and the same shall be 
examined and reported In the same manner 
and by the same ofiicers by the next preced- 
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ing section directed to examine and report" 
The "next preceding section," the ninth, pro- 
vides as follows: "The collector of customs 
at any port of the United States at which 
any vessel so employed shall arrive, shall ap- 
point and direct one or more of the inspectors 
of the customs for such port to examine such 
vessel, and report in writing to such col- 
lector whether the requirements of law have 
been complied with in respect to such vessel; 
and if such report shall state such compli- 
ance, and shall be approved by such collector, 
it shall be deemed and held as prima facie 
evidence thereof." 

If the provisions of the first section, relat- 
ing to the space appropriated to the use of 
passengera, apply to steam vessels, under the 
designation, in the first section, of "any ves- 
sel," then the provision of the tenth section, 
extending such provisions, with the penalties 
and liens arising therefrom, "to all spaces ap- 
propriated to the use of steerage passengers 
in vessels propelled in whole or In part by 
steam," is useless and of no effect. So, also, 
if the provision of the ninth section rdating 
fo the inspection of "any vessel," with a 
view to see "whether the requirements of 
law have been complied with in respect to 
such vessel," applies to the inspection of 
steam vessels, then the provision of the 
tenth section, subjecting "the space appro- 
priated to the use of steerage passengers" in 
steam vessels to like inspection, is utterly 
nugatory. All the affirmative and substantial 
provisions of the tenth section must be held 
to be meaningless, if the first and ninth sec- 
tions are held to apply to steam vessels. And, 
if the first section does not apply to steam 
vessels, the second does not, for, the only 
designation, in the second section, of any ves- 
sel to which its provisions are to apply, is 
by the description, "such vessel,"— that is, 
such a vessel, and such a vessel only, as the 
first section applies to and designates. 

But there is something more. The first sec- 
tion relates solely to the space appropriated 
to the use of passengers. The tenth section 
extends the provisions, requisitions, and pen- 
alties found in the first section, and the liens 
which arise therefrom by virtue of the fif- 
teenth section, and makes them applicable to 
something to which, by virtue merely of the 
first and fifteenth sections, and but for the 
tenth section, they would not extend and be 
applicable. This must be the meaning of 
the tenth section, or there is no force in lan- 
guage. If those provisions, requisitions, pen- 
alties, and liens extend and applj"- without the 
tenth section, just as far and as widely as 
they do with and by means of the tenth sec- 
tion, then the tenth section may be obliterat- 
ed from the act. But the proper rule of con- 
struction in regard to statutes is, that they 
must be so construed as to give force and 
efi^ect and meaning and consistency to aU 
their provisions. By construing the first and 
ninth sections as not applying to steam ves- 
sels, the tenth section has a meaning and 



operation in all its parts. It extends and ap- 
plies the first and fifteenth sections, so far 
as they relate to the space in vessels appro- 
priated to the use of passengers, "to all 
spaces appropriated to the use of steerage 
passengers in vessels propelled in whole or in 
part by steam, and navigating from, to, and 
between the ports, and in manner as in this 
act named, and to such vessels and to the 
masters thereof;" and it extends and applies 
the inspection provided for by the ninth sec- 
tion to the space appropriated to the use of 
steerage passengers in the steam vessels nam- 
ed in the tenth section. But the tenth section 
is veiy limited in its provisions. It extends to 
steam vessels only those provisions of the act 
which relate to the space "appropriated to the 
use of passengers." Those provisions are 
found in the first section, and nowhere else. 
The first section contains in various places 
the words, "the spaces appropriated for the 
use of such passengers," "the space afore- 
said," "places appropriated to the use of pas- 
sengers," "space allowable for the use of 
passengei*s," "spaces appropriated to passen- 
gers," "space allowable for passengers." 
Similar expressions are not found in any oth- 
er section of the act except the tenth; and 
the first section is wholly taken up with pre- 
scribing the superficial deck space to be ap- 
propriated to each passenger of the number 
which, by its tonnage, the vessel is author- 
ized by the first section to carry. Again, 
these provisions of the first section in regard 
to such space are, by the tenth section, ex- 
tended and made applicable only to the spaces 
appropriated to the use of steerage passengers 
in steam vessels. The tenth section draws a 
clear distinction between the vessels referred 
to in the first section, navigating between the 
ports named in the first section, and steam 
vessels navigating between the same ports, 
and indicates, in a manner not to be mistak- 
en, that, as the vessels over which, in certain 
respects, the tenth section causes the provi- 
sions of the first section to be extended, are 
steam vessels, the vessels to which the first 
section applies proprio vigore do not include 
steam vessels. Nor do the vessels to which 
the second section applies include steam ves- 
sels; and the tenth section does not extend 
the second section to steam vessels. In no 
proper sense can the provisions of the second 
section be said to relate to the space appro- 
priated to the use of passengers. That 
"space" means the superficies of clear and un- 
obstructed deck-room to which each passen- 
ger is entitled by the first section. The sec- 
ond section relates wholly to the arrangement 
of the sleeping accommodations. 

It was urged, on the part of the govern- 
ment, that the fact that the tenth section re- 
peals so much of the act of August 30th, 1852 
(10 Stat. 61), as conflicts with the act of 1855, 
taken in connection with the fact that certain 
provisions of the act of 1852 related substan- 
tially to the space appropriated to the use of 
passengers in vessels propelled in whole or 
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in part by steam, and were materially differ- 
ent from those found in the act of 1855, shows 
that the act of 1855, while suhstituting, by 
the tenth section, the provisions of the act of 
1855, relating to such space, for those of the 
act of 1852, so far as concerns steamships, 
was not intended to exempt steamsliips from 
the other provisions of the act of 1855. There 
would be force in this argument if there were 
found in the tenth section only an isolated 
clause repealing so much of the act of 1852 
as conflicts with the act of 1855. Then the 
argument would be a good one, that the word 
"vessel," in the first and second sections, in- 
cludes steamships, because otherwise there 
could be nothing in the act of 1852, which re- 
lates exclusively to steamships, in conflict 
with anything in the act of 1855. But this 
argument fails in view of the other clauses 
found in the tenth section. That section 
alone, in the act of 1855, relates to steam- 
ships, and as there might be something in the 
provisions which the tenth section applies to 
the spaces appropriated to the use of steerage 
passengers in steam vessels, which would 
conflict with provisions in the act of 1852, it 
was proper to repeal the earlier conflicting 
provisions. 

It is well known that the mischiefs which 
congress was endeavoring to correct when 
this law was enacted, were those which had 
arisen in sailing vessels. But, whether this 
were so or not, congress has, by the statute, 
drawn a plain distinction In respect to steam- 
ships, and has made only cei-tain specified 
and limited provisions, not including those of 
the second section, applicable to steamships. 

This libel cannot be sustained without ob- 
literating the tenth section from the act. I 
therefore allow the third exception, and dis- 
miss the libel, without passing on any of the 
other exceptions in the case. 

This decision was affirmed by the circuit 
courts in October, 1868, [Case No. 15,715.] 
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MANHATTAN FIRE INS. CO. v. The 0. L. 
BREED. 
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Law Bui. 190.] 

District Court, N. D. Ohio. April, 1877. 

AnaiBALTY — Pkoceedin'gs is Rem — Undivided 
Interest. 

Proceedings in rem in admiralty, cannot be 
instituted by a party against an undivided inter- 
est of an owner in a vessel. 

1 [Reported by William Searcy Plippin, Esq., 
and here reprinted by permission.] 
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WELKER, District Judge. This is a liber 
filed by the Manhattan Insurance Company 
to recover a premium note for an insurance- 
upon five-sixteenths of the schooner C. L.. 
Breed, obtained by the owner of that inter- 
est in the schooner. An exception was fileS 
by the defendant, which raises the questiom 
whether proceedings in rem in admiralty cam 
be instituted by a party against an undivid- 
ed interest of an owner in a vessel. Ther& 
is no controversy at all, but that the Man- 
hattan Fire Insurance Company might pro- 
ceed in personam against the party who had 
taken out the insurance, and after obtaining 
a judgment, might levy upon his interest 
and sell it for the payment of the decree of 
this court, founded upon the premium note, 
or the unpaid premium of the insurance. 

But the difiiculty in this case arises as to 
the operation of the machinery that is re- 
quired in admiralty courts to proceed iit 
rem against vessels. A proceeding in rem 
always requir6s that the seizure shall be 
under the process of the court. The mar- 
shal must get possession of the vessel (of the 
res) before an admiralty court gets jurisdic- 
tion in rem; and the difficulty about this 
sort of a case is, that there is no process by 
which the marshal has the right, at the in- 
stance of this Fire Insurance Company, hav- 
ing a claim against five-sixteenths of the 
vessel, to seize the whole vessel. 

The fact is, that in this ease, the marshal 
did not seize the vessel, but it is agreed by 
counsel for the purpose of having a decision 
in relation to this matter, that the proceed- 
ings may be treated as though the marshal 
had seized the vessel. In the first place, 1 
can find no case in which any admiralty 
court has held, for a hundred years, in the 
practice of admiralty in this country, that 
an imdivided interest in a vessel might be 
seized in rem for the satisfaction of a claim; 
against the owner of that interest. 

It is replied by counsel on the other side,, 
that that is no reason why the case might 
not come up as a new question. The fact 
that in the extensive admiralty practice by 
so many lawyers, that seems to have pre- 
vailed in all the courts of the United States,, 
such a case has never before been attempt- 
ed, is a strong argument to show that no 
such law or authority exists. 

The process of seizing a vessel and bond- 
ing her is entirely different from that of 
levying an execution upon an undivided in- 
terest in real estate or personal property. 
I am cited by counsel to authorities, which 
justify and authorize a levy on a joint in- 
terest in property to pay a judgment against 
a joint owner. That is a very common pro-, 
cess in all the courts, but the case is not 
analogous to that of a seizure of a vessel; 
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for where an execution !s levied upon a Joint 
interest, the owners of the balance of the 
interest in the property may give a bond to 
re-deliver the property at the day of sale, 
and the sale can go on, and in the meantime 
the property will be in the hands of the 
other owners, and be used for its particular 
purposes, and when the day of sale comes 
around, to deliver it t") the purchaser in any 
necessary form that may be required in or- 
der to make a valid sale; but when a vessel 
is seized by the marshal, it can only be re- 
leased upon the claimants of the vessel 
making a stipulation that they will pay the 
amount of the decree that may be rendered 
in the proceedings in rem against the vessel. 
There is no process for the return of the ves- 
sel. The proceeding would have to be 
against the stipulator in the stipulation, and 
it is not against the vessel at all after it is 
bonded. This view of the matter makes a 
levy on a judgment entirely different from 
the seizure of a vessel itself. 

In the next place, if these joint owners 
would enter into a stipulation to pay the 
amount of the decree, they would be com- 
pelled to pay the debt of the other joint own- 
ers, and in everj"- view that can be taken 
of the machinery which is necessary to be 
used in proceedings in rem against vessels 
it will be found that it cannot be put into 
operation practically, so as to work out 
right and justice between the joint owners. 
That is the reason, no doubt, that in all the 
law and practice of admiralty, no such ease 
has ever ocem'red in which a joint owner's 
interest of this kind was seized in rem. 

For these reasons I am clearly of the opin- 
ion that these proceedings are not author- 
ized in the admiralty law. 

The exceptions will be sustained and the 
bill will be dismissed. 
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MANHATTAN GAS-LIGHT CO. v. MAX- 
WELL. 

[2 Blatehf. 405.] i 

Circuit Court, S. D. New York. July 1, 1852. 

Customs Duties — Appbaisembst — Excess of 
QuASTiTT — Penalty — Fees of Weighek. 

1. A quantity of coal was invoiced and enter- 
ed at a certain weight and price per ton. On 
appraisement, the price per ton was reported to 
be correct, but the quantity was reported as so 
much greater as to make the entire valuation 
greater by 10 per cent than the entry valuation. 
The collector exacted a penalty of 20 per cent., 
under section 8 of the act of July 30, 1846 (9 
Stat. 43). Held, that this was illegal. 

1 fUeported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



2. The importer was not liable, in such case, 
under section 4 of the act of July 30, 1846 (9 
Stat. 43), to pay the fees of the weigher and 
measurer. 

This suit was commenced in the supreme 
court of New York, and removed by cer- 
tiorari, on the petition of the defendant 
[Hugh Maxwell], into this court, under the 
provisions of the 3d section of the act of 
congress of March 2, 1833 (4 Stat. 633). The 
plaintiffs imported from Liverpool a quantity 
of cannel coal, invoiced and entered as of 
the weight of 150 tons. It was measured by 
the custom-house measurei"s, who returned the 
quantitj' to be 167 tons. No appeal was 
taken by the plaintiffs from that return, and 
duty was accordingly imposed on 107 tons, 
and was paid by the importers. The value of 
the iaci'eased quantity of the coal was great- 
er, by more than ten per cent., than the entiy 
valuation, and a penalty of 20 per cent., 
amounting to $99.60, was imposed by the col- 
lector because of such undervaluation. The 
measurers' fees, $49.50, were also charged to 
the plaintiffs. Payment of the two last men- 
tioned sums was exacted by the collector, and 
was made by the plaintiffs under protest. To 
recover these amounts, $149.10, with interest, 
this action was brought The plaintiffs en- 
dorsed on tlie entry a protest in writing 
"against the payment of the within named 
penalty of $99.60, and of §49.50 for measur- 
ing, as being both illegal and contrary to the 
foi-mer practice in this collection district." 

The case was tried in November, 1851, be- 
fore BETTS, J., and the jury rendered a ver- 
dict for the plaintiffs for $150. subject to the 
opinion of the court on a case to be made and 
to adjustment or correction at the custom- 
house. 

John S. MeCuUoh, for plaintiffs. 

J. Prescott Hall, Dist Atty., for defendant. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. The defendant 
takes no exception to the sufficiency of the 
protest in this case, and the decision must 
turn on the points whether the undervalua- 
tion reported by the appraisers in respect to 
the coal subjects it to the penalty of 20 per 
cent, imposed, and whether the importers 
were liable to pay the measurers' fees char- 
ged against them. 

The price per ton of the coal, as stated in 
the invoice, was reported to be correct. The 
difference between the valuation in the enti-y 
and that reported by the appraisei"s arose 
from the greater weight returned by the cus- 
tom-house weighers. 

Cannel coal is sold in England by actual 
weight, the weight being taken with great 
care. In the United States, it is delivered 
from the ship, and sold by the chaldron, and 
the custom house method of determining the 
weight of a cargo is to reduce the measured 
chaldron to tons and pounds, by taking the 
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average weight of two or three tubs fuU, and 
multiplyhig that average by the number ot 
tubs composing a chaldron. The evidence in 
this case proves that this mode of weighing, 
or rather measuring, leads to inaccuracy and 
error, and generally gives, as a result, a nom- 
inal weight beyond the real weight of the 
coal. The official weight must, however, be 
taken in this case to be the true dutiable 
weight. 

The claim to the penalty exacted is not 
placed upon any culpable conduct in the im- 
porters, nor does their innocence of blame 
exonerate them from liability to pay the pen- 
alty, if the collector brings the case within 
the provisions of the act The authority in- 
voked for imposing the penalty is given by 
the last proviso to the 17th section of the act 
of August 30th, 1842 (5 Stat. 564), which Is 
in these words: "Provided, also, that in all 
cases where the actual value to be appraised, 
estimated and ascertained, as hereinbefore 
stated, of any goods, wares and merchan- 
dise imported into the United States, and sub- 
ject to any ad valorem duty, or whenever the 
duty is regulated by or directed to be imposed 
or levied on the value of the square yard, or 
other parcel or quantity thereof, shall exceed, 
by ten per centum or more, the invoice value, 
then, in addition to the duty imposed by law 
on the same, there shall be levied and collect- 
ed on the same goods, wares and merchandise 
fifty per centum of the duty imposed on the 
same when fairly invoiced:" and by the 
eighth section of the act of July 30th, 1846 (9 
Stat, 43), which alters the penalty to twenty 
per cent, ad valorem on the appi-aised value, 
in case the goods have been actually pur- 
chased, and their invoice value has been 
raised by the importer to what he deems to 
be tlieir market value in the country from 
which they were exported. 

The argument for the United States is, that 
■quantity is a component part of the value of 
this importation, and that, as the amount of 
the entiy or the invoice lies in the quantity 
and price, a mis-statement of quantity on the 
invoice and the entry, exhibiting the gross 
amount (consisting of price and weight) at 
ten per cent, below the appraisement, be- 
comes necessarily a reason for imposing the 
penalty, because the dutiable sum is thus en- 
tered at more than ten per cent, less than tlie 
sum on which the United States ai-e entitled 
to charge duties. 

Two considerations, in our judgment, coun- 
tervail this argument. The language of the 
statute makes the value of the goods entered 
the subject of eompai*ison with the appraise- 
ment, and the term "value"' is used in the 
revenue laws to express the "price" of the 
dutiable goods— that is, their cost price or 
market price abroad, increased by the addi- 
tion of specified charges. 5 Stat. pp. 563, 564, 
§§ 16, 17. The custom-house officers can, 
therefore, only look at the relative valuations 
of the commodity upon the invoice and the 
appraisal, in determining whether the latter 
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exceeds the former by more than ten per 
cent The ad valorem to which the tariff 
acts have reference, is the price or market 
worth of a dutiable ailicle and its charges, 
in whatever way it is the subject of purchase 
and sale, whether the price is estimated on 
the square yard or other parcel or quantity. 
An aggregation of parcels (tons, in this in- 
stance) does not affect the value or price of 
a particular ton. It is only a repetition of 
that price as many times as the parcel or 
quantity is named. The general summation, 
therefore, being no more than the footing up 
of the specific values reiterated, cannot be 
regarded as the valuation which is called for 
by the statute, and which is the subject of 
appraisement and of penal duties. 

That this interpretation of the revenue laws 
is correct, is manifest from the powers con- 
ferred on appraisers and the duties they are 
required to perform in determining the dutia- 
ble value of imported goods. An examina- 
tion of the duty acts from 1799 to 1846, 
shows that appraisers are called upon solely 
to fix the price or value of the imported com- 
modity by gauge, yard, weight or measure, 
by the denomination or description usually 
applied to it on purchase and sale. Officers 
other than appraisers ascertain what is the 
measure or weight of goods entered. Their 
report furnishes the multiple by which the 
particular valuation of the appraisers may be 
brought to the dutiable amoxmt of the impor- 
tation. 

Upon this view of the subject, it is manifest 
that congress has not imposed the increased 
duty of twenty or fifty- per cent upon a mis- 
statement in the invoice of the quantity of 
articles imported, but upon an undervaluation 
of prices. Because, such increase or penalty 
depends upon and follows the judgment of 
the appraisers, and their office is limited to 
fixing the wholesale price or market value, 
and in no way extends to ascertaining the 
amount in weight gauge or measure, of im- 
ported goods. - 

We think that the defendant committed an 
error, after the appraisers had reported the in- 
voice price of the coal to be correct, in im- 
posing twenty per cent, additional duty be- 
cause the weighers or measurers returned a 
greater quantity than was invoiced. The ap- 
praisement must be restricted to detennining 
the price or value of the parcel or quantity 
by which the purchase and sale of the article 
are made, and has rightfully no reference to 
the totality of the purchase. Marriott v. 
Brune, 9 How. [50 U. S.] 619. 

The remaining question is as to whether the 
importers, in this case, are chargeable with 
the fees of the weighers and measurers. The 
directions of the acts of congress prior to 
1846 are not explicit as to the cases in which 
it shall be the duty of the collector to have 
imported goods weighed or measured, unless 
when they are stored for want of an invoice 
or entry, or have been detained for inspection 
under circumstances of suspicion. The mat- 
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ter appears to have been left to Ms discretion. 
The weighers and gaugers were paid for their 
services by the collector, out of moneys in the 
custom-house, and the payment was charged 
to the treasui-y (Act March 2, 1799, § 2; 1 
Stat. 707), the amount of the compensation 
being limited by various acts. These ofBeers 
were not dii-ected, in the forms of returns 
prescribed by statute, to make any return of 
fees. Act March 2, 1799 (1 Stat. p. 678, § 72). 
We have not deemed it important to search 
through the tarifE acts, to ascertain whether 
any authority was given to the collector, prior 
to 1846, to charge fees for weighing and 
measuring, against the importer or the goods, 
or whether they were estimated and collected 
as duties, because we consider the whole sub- 
ject to be definitively regulated by the 4th 
section of the act of July 30, 1846 (9 Stat. 
43), which enacts, "that in all cases in which 
the invoice or entry shall not contain the 
weight or quantity or measure of goods, 
wares or merchandize now weighed or meas- 
ured or gauged, the same shall be weighed, 
gauged or measured at the expense of the 
owner, agent or consignee." 

In the present case, the invoice did con- 
tain a specific statement of the weight of the 
coal, and, admitting that coal was before sub- 
ject to weight or measure at the custom- 
house, this act necessarily imports that the 
owner, in a case lilie this, shall not be subject 
to the cost of re- weighing it. The right to 
weigh at the expense of the owner depends 
upon the omission to give the weight in the 
invoice, and that omission affords the only 
justification for exacting costs and fees from 
the owner for weighing it. 

"We do not talie mto considei-ation the inter- 
pretation put upon this section of the act by 
the secretary of the treasury, in his circular 
of December 31st, 1849, nor decide whether 
the cases enumerated by him are those which 
justify the exaction of fees from importers, 
because no one of them contemplates or Is 
based upon the state of facts presented by 
this case. 

In our opinion, the plaintiffs are entitled to 
judgment, the amount of which is to be ad- 
justed in the manner named in the verdict. 



JIANHATTAN LIFE INS. CO. (AMES v.). 
See Case No. 328. 
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MANHATTAN LIFE INS. CO. v. FARM- 
ERS' & CITIZENS' NAT. BANK et al. 
[10 Blatchf. 344.] i 
Circuit Court, E. D. New York. Jan. 6, 1873. 

Banks— Stocks— Security — Reissue — Ixsolvex- 

OT OP Bank— FiiAUD— Right to Share in 

Proceeds. 

B., the president of a bank, borrowed money 

of M., for his own use, on the security of 550 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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shares in the capital stock of the bank. At the- 
time, B. stood on the books of the bank as the 
owner of more than 550 of its shares, certiii- 
cates for which, issued to him, were outstanding, 
but had been passed away by him to bona fide 
holders. In antidpatiou of, but without, their 
surrender, B. caused to be issued to himself 
certificates for 550 shares, and gave them, wiiii 
power of attorney to transfer, to M., as security 
for the loan. They were signed by B., as pres- 
ident, and by R., as cashier, they being the- 
transfer officers. R. knew, as well as B., ol 
the irregularity in their issue. At the time, B. 
held certificates for 535 shares of the stock of 
the bank, and the bank had certificates, unis- 
sued, for other shares, which had been sub- 
scribed for, but were not yet paid for. The cer- 
tificates given to M. were intended to represent 
only the shares represented by the certificates 
the surrender of which was anticipated. M. 
made the loan in a check, on the faith of the cer- 
tificates. B. passed the check to the bank, 
without consideration, and the bank collected it, 
and placed the money among its assets, B. and 
R. knowing all the facts. The outstanding cer- 
tificates were not surrendered or cancelled, nor 
was any stock transferred on the books. The 
bank failed and a receiver of it was appointed. 
M. demanded back his money, and tendered the 
certificates for surrender, which was refused. 
The receiver being about to exclude M. from 
sharing, as a creditor, in the distribution of the 
assets of the bank, M. brought suit to restrain 
the receiver from doing so: Edd, that a fraud 
was committed by B, on M.; that M. was en- 
titled, on discovering the fraud, to rescind the 
contract; that the bank received the money to 
the use of M. and was liable for it to M.; and 
that M., on surrendering the certificates, was 
entitled to share, as a creditor of the bank, in 
the distribution of its assets. 

Bill in equity by the Manhattan Life Insur- 
ance Company against the Farmers' & Citi- 
zens' National Bank, of Brooklyn, and Fred- 
erick A. Piatt, receiver.] 

Richard C. Fellows, for plaintifEs. 
Tracy, Catlin & Van Cott, for defendants. 



BENEDICT, Disti-ict Judge. This is a suit 
in equity brought to obtain a decree declar- 
ing the plaintiffs entitled to share, as cred- 
itors, in the distribution of the assets of an 
insolvent national bank, and enjoining any 
distribution of such assets otherwise than 
pro rata between the other creditors, and the 
plaintiffs as creditors to the amount of $10,- 
000 and interest. 

The facts upon which the claim to this re- 
lief is based appear in the evidence as fol- 
lows: On the Sth of August, 1867, one Beach, 
the president of the Farmers' & Citizens' Na- 
tional Bank, a corporation then, to all appear- 
ances, solvent, borrowed of the plaintiffs, for 
his own use, the sum of $10,000, upon the 
security of 550 shares in the capital stock of 
the bank. This bank had formerly been a 
state bank, with a capital of ?160,000; but 
it had been changed into a national bank, as 
authorized by the national banking act, and its 
capital increased, or supposed to have been 
increased, to §300,000. The stock of the state 
bank held by each stockholder therein had 
been changed into stock in the national bank, 
to an equal amount, and the outstanding cer- 
tificates of stock in the state bank were treat- 
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ed by all as representing the same shares in 
the national bant, until surrender and other 
certificates issued in their place. At the time 
Beach effected the loan in question, he stood 
on the books of the JTarmers' & Citizens' Na- 
tional Bank as the owner of shares of its 
stock exceeding 550 in number, which were 
formerly shares in the state bank, now shares 
in the national bank. Certificates in the 
usual form, representing these shares, had, 
prior to the change to a national bank, been 
given to one Crawford, and were still out- 
standing, held by bona fide holders, as se- 
curity for loans. These certificates, Beach 
says, he anticipated were to be surrendered 
by Crawford, on the 8th of August, 1867, and, 
in anticipation of such a surrender during the 
day, as he says, he, on that day, caused to 
be issued and delivered to himself certificates 
representing 550 of these shares of the stock 
of the bank, no surrender of the outstanding 
certificates having been made. The certifi- 
cates so issued, with a power of attorney to 
transfer and sell, he, on the same day, gave 
to the plaintifiEs, as security for their loan to 
him. The certificates so passed to the plain- 
tiffs were in the ordinary form, and certified 
that Beach was entitled to 550 shares in the 
capital" stock of the Farmers' & Citizens' Na- 
tional Bank, transferable only on the books 
of the company, in person, or by attorney, on 
the surrender of the certificates. They were 
signed by Beach, as president, and Redfield, 
as cashier, and these officers were the trans- 
fer officers of the bank. The certificates 
were, in all respects, regular upon their face, 
but Redfield, the cashier, as well as Beach, 
the president, of the bank, knew that they 
were irregularly issued, because certificates 
for the same stock were then outstanding in 
the hands of bona fide holders, and beyond 
the control of the bank or of Beach. At the 
same time Beach did hold certificates for 535 
shares of the capital stock of the bank, and 
there were, also, in the possession of the 
bank, certificates duly made out and executed 
for a much larger number of shares of stock, 
which had been subscribed for as part of in- 
creased capital of the bank, for which notes 
had been taken, and to which the subsa*ibers 
named in the certificates, and who stood on 
the books of the bank as stockholders to the 
amount, were entitled, upon payment of the 
notes; but, as the evidence shows, the cer- 
tificates for 550 shares, issued on the 8th of 
August, 1867, and delivered to the plaintiffs, 
were not intended to represent any of these 
other shares, but represented 550 of the 
shares certificates for which had been given 
to Crawford, and the return whereof -was 
then anticipated. TJpon the faith of the cer- 
tificates so issued on August 8th, Beach ob- 
tained of the plaintiffs their check for $10,- 
000, and this check he at once passed into the 
possession of the bank, without any consid- 
eration, apparently with the intention of re- 
tiring the new certificates in case the old 
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ones given to Crawford were not surrendered 
and cancelled. The bank collected the check, 
the president and the cashier both knowing 
the circumstances under which it had been 
obtained from the plaintiffs, and the money 
of the plaintiffs thus passed into the assets 
of the bank. None of the certificates given 
to Crawford were ever surrendered or can- 
celled, nor was any transfer of the stock up- 
on the books of the bank attempted, either 
by Crawford, or by the plaintiffs, or by any 
other person, and such transfer, doubtless, be- 
came impossible when, shortly after, the 
bank failed and its affairs passed into the 
hands of the defendant Piatt, as receiver, ap- 
pointed by the comptroller, under the na- 
tional bankmg act [13 Stat. 99]. Upon as- 
certaining, after the failure of the bank, the 
character of the certificates delivered to them, 
the plaintiffs at once offered to surrender 
them and demanded back their money, which 
being refused, and the receiver annoimcing 
his intention to exclude them from sharing, 
as creditors, in the distribution of the assets 
of the bank, this action was brought. 

It will be seen, from the facts above stated, 
that the ti*ansaction of the 8th of Augusi 
on the part of the bank officers, was a dupli- 
cation of certificates for 550 shares of actual 
and valid stock of the bank then, as now, 
standing in the name of Beach, the president, 
upon the transfer books of the bank, Tsut of 
which Beach was not then the owner, he 
having already passed away his title. 

The main question in the case then ai-ises— 
whether a fraud upon the plaintiffs was com- 
mitted by Beach, when he passed to them, 
as regular and valid, such certificates as 
those of August 8th. Clearly, there was 
fraud. By necessary implication, Beach, 
when he delivered the certfficates to the 
plaintiffs, represented that he was then the 
owner of the stock referred to therein; that 
no other person than the holder of those cer- 
tificates was entitled to that stock; and that 
the stock could not be transferred upon the 
books of the bank except upon a surrender of 
those certfficates. Whereas, Beach was not 
the owner of the stock, the holder of other 
certificates for the same shares was entitled, 
upon a surrender thereof, t6 become the stock- 
holder thereof on the books of the bank, and, 
although a transfer of the shares, if actually 
made by the bank, upon a surrender of these 
certificates, woidd cut off the equitable rights 
of other parties to the shares, still, such a 
transfer would be rendered impossible by a 
prior surrender of the old certfficates and a 
transfer of the shares to the holders thereof, 
and could not be compelled, as against such 
holders, theirs being the prior of two equal 
equities. Herein lay the fraud upon the 
plaintiffs, and, by reason of that fraud, the 
plaintiffs became entitled, upon discovering 
it, to rescind the contract, give up the certifi- 
cates, and demand their money. This they 
elected to do, and their demand is good 
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against the bank, because of the conceded 
fact, that their check, obtained by fraud, was 
delivered to the bank without consideration, 
and with full notice of the circumstances un- 
der which it was obtained, not only through 
Beach, its president, but through Redfield, 
its cashier, who received it; and the bank, 
after such notice, collected the check and now 
has the money. Money so collected is money 
had and received to the use of the plaintiffs. 

It is no answer to this view of the case, to 
say, that the certificates of August 8th were 
valid to give the plaintiffs a right of action 
against the bank in the event of a failure to 
obtain a transfer of the shares represented 
thereby. Whether the certificates, passed to 
the plaintiffs, were or were not sufficient se- 
curity, is immaterial. They were not the 
kind of security that was agreed for, but of 
a different chai-acter; and the false repre- 
sentation of their character, which Beach, by 
necessary implication, made, when he signed 
and delivered them to the plaintiffs, gave the 
plaintiffs the right, on discovering that fact, 
to reject them and sue for their money. 

It has been contended, on the part of the 
defendants, that the act of Beach, in issuing 
the certificates of August 8th, in legal ef- 
fect, cancelled the certificates of the shares 
■of stock which he then had, and thereby ren- 
dered the certificates given to the plaintiffs 
regular and valid. But, the testimony is 
plain, that the certificates of August Sth were 
not intended to represent any of the shares 
<;ertLficates for which Beach then had. Beach 
expressly says, that he told Redfield, that 
those certificates were not to be cancelled, nor 
those shares transferred. None of those cer- 
tificates ever were cancelled or surrendered, 
nor was any of that stock transferred. Be- 
sides, Beach had only 535 shares, and some 
of those were not in his name, while the cer- 
tificates passed to the plaintiffs call for 550 
shares standing in his name. 

Equally unavailing is the suggestion, that 
the bank itself, when the certificates of Au- 
gust Sth were issued, owned a large number 
of its shares, being those of new subscribers, 
held as above described, and that these are 
to be deemed represented by the certificates 
issued to the plaintiffs, thus rendering them 
valid. As I understand the evidence, the 
bank had no shares whatever applicable to 
such a purpose; but, if it had the power so 
to deal with the shares referred to, none of 
them were ever placed in the name of Beach 
upon the books. The bank never authorized 
a transfer of any of them to Beach or to the 
plaintiffs, and it was never intended that the 
certificates of August Sth should represent 
any of those shares, but only shares the cer- 
tificates of which had been given to Craw- 
ford, and were then outstanding. The fact, 
that the bank, in ease of a surrender by the 
plaintiffs of the certificates of August Sth, 
might be able, if then so minded, either by 
the appropriation of Beach's shares, or by a 
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resort to shares of its own, to place in the 
name of the plaintiffs some other 550 shares 
would not constitute the certificates of Au- 
gust Sth lawful instruments, valid to enable 
the plaintiffs, at their option, to be placed on 
the books of the bank, as owners of the 
shares of stock which the certificates repre- 
sented, nor would it make true the represen- 
tation that Beach owned those shares, and 
that they were transferable upon a surrender 
of those certificates, and not otherwise; and 
it would have no effect to impair the right 
of the plaintiffs to reject those certificates be- 
cause of the fraud, and to demand back their 
money. 

My opinion, therefore, is, that, upon the 
view of this case above expressed, the plain- 
tiffs are entitled to the relief demanded. I 
am, also, of the further opinion, that, when 
the bank took and, without consideration, ap- 
plied to its own use the money obtained by 
its president by means of the certificates of 
August Sth, and with full knowledge, not only 
through Beach, its president, but Redfield, its 
cashier, that the money had been obtamed 
upon the faith of duplicate certificates of 
stock issued by the bank to a person not then 
the owner of the stock, the bank became di- 
rectly liable to the plaintiffs for the money, 
as the borrower thereof, and cannot be per- 
mitted to say that Beach was not authorized 
so to obtain the money for the bank. 

My conclusion, therefore, is, that, upon sur- 
rendering, for cancellation, the certificates of 
August Sth, according to the tender made, the 
plaintiffs are entitled to be treated as cred- 
itors of the Farmers' & Citizens' National 
Bank, to the amount of $10,000, with interest 
from August 9th, 1857, and that any distribu- 
tion of the assets of that bank, otherwise 
than pro rata, among the other creditors and 
the plaintiffs, as such creditors, must be en- 
joined. 



Case No. 9, 035. 

MANHATTAN LIFE INS. CO. v. HOELZLE. 

[7 Reporter, 484.] i 

Circuit Court, E. D. Missouri. 1879. 

Life Insubance— Dividend Scbip in Payment op 
Premiums. 

The dividend due a policy-holder, which is 
sufficient to pay a premium du'e, should be ap- 
plied to the payment of such premium upon the 
request of the policy-holder, where the practice 
of the company has been to apply dividend 
scrip either to secure a bonus policy or to reduce 
the amount of premiums payable at any given 
time, upon the request of the policy-holder. 

Action on a life policy of insurance. The 
premiums were payable one half by note, 
the other half in instalments in July and Oc- 
tober. The premiums were so paid until 

1 [Reprinted by permission.] 



[16 Fed. Cas. page 605] 

July, 1873, "wben the insured requested that 
the dividend which had heen allotted should 
be applied to the portion of the premium 
then due, which was refused. No other pre- 
miums were paid, and in November following 
the insured died. There was judgment for 
plaintiff for the full amount of the policy. 
The case was brought to the United States 
supreme court, which afBrmed the judgment 
by a divided vote (October term, 1877), no 
opinion being written. The material parts of 
the charge on the trial below are here given: 

TREAT, District Judge. Under the charter 
of the defendant, its board of directors had 
the power to regulate the amount of pre- 
mium, and the mode and manner of payment 
of the same. By other provisions of its char- 
ter, dividend scrip was issuable to policy- 
holders, after cei-tain requirements had been 
complied with, annually, for the profits of 
each year. It appears from the testimony 
that annual issues of scrip were made after 
1S6G, and, therefore, by the terms of the 
charter the dividend scrip for 1872 was issu- 
able on the 1st day of January, 1873, or with- 
in 30 days thereafter. If the practice of the 
company was to apply such dividend scrip, 
at the election of the policy-holder, to a bonus 
policy, or toward the payment of premiums 
and interest on premium notes outstanding; 
and If on the policy in question the premiums 
were paid by him during the latter part of 
its existence, quarterly, or for a less period 
than a year, and application was made at the 
agency here in St Louis, in July, 1873, the 
same having been the custom with respect to 
this policy, to make a quarter-yearly pay- 
ment by applying thereto the dividend scrip 
to which the policy-holder was entitled as 
early as the previous FebniaiT, and the 
amount of said dividend scrip was sought to 
be applied to the payment of the required 
premium, and the agent of the defendant re- 
fused to receive the premium by such appli- 
cation of dividend scrip, then the defendant 
cannot set up as a defense the non-payment 
of the July premium. But whether such are 
the facts the jury must determine for them- 
selves from the evidence. The jury will also 
consider whether dividend scrip issued could 
be applied by the policy-holder at his election, 
either to secure a bonus policy or to reduce 
the amount of premiums payable at any giv- 
en time. Hence if the custom of the com- 
pany was to applj' the dividend scrip, if the 
policy-holder so requested, to the payment of 
the next premium, and in this case such ap- 
plication was made and refused, then the 
failure to pay the premium in dispute is no 
defence to the right of recovery. 



MANHATTAN LIFE INS. CO. (RINKER v.). 
See Case No. 11,851. 

MANHATTAN LIFE INS. CO. (SCHU- 
MACHER v.). See Case No. 12,-490. 
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MANHATTAN MEDICINE CO. v. WOOD 
et al. 

[4 Cliff. 461; 14 O. G. 519; Cos, Manual Trade- 
Mark Cas. 359.] 1 

Circuit Court, D. Maine. Sept. 21. 1878. ^ 

TbADE-MaKKS— KSTIEETT — SPURIOUS ARTICLE— 

Laches — Territorial Limits — Relinquish- 
ment — Ressemblance — FoTUKE Infringe- 
ment. 

1. Trade-marks are an entirety, and are in- 
capable of exclusive use at different places by 
moite than one independent proprietor; for, in 
seeking redress, in order to establish an exclu- 
sive right to the mark, the party must show an 
exclusive right to the commodiiy to which it is- 
attached. 

2. Rights to a trade-mark may be forfeited 
if the mark is deceptively used to designate a 
spurious article, and a party thus affected can 
convey no valid title in the mark to another. 

3. Equity will not decree for an account of 
past gains and profits where there has been 
laches in bringing suit and long acquiescence in 
the adverse use of the mark by others. 

4. Disregard of territorial limits allotted by 
license of proprietoi and misuse of the trade- 
mark, are a forfeiture of right, and a defeat to 
any valid conveyance by the wrong-doers. 

5. Voluntary rehnquishment of the original 
mark of the proprietor for another, devised by 
the grantees themselves, is a forfeiture of right 
to the old mark no less than its misuse to desig- 
nate a spurious article. 

6. Equity gives relief for the infringement of 
a trade-mark, upon the ground that one man is 
not allowed to offer his goods for sale, represent- 
ing the goods to be the manufacture of another 
in the same commodity. 

7. Two trade-marks are substantially the 
same, in legal contemplation, if the resemblance 
is such as to deceive ordinary purchasers, giv- 
ing such attention to the same as purchasers 
usually give, and to cause them to purchase the 
one manufacture supposing it to be the other. 

8. Cases arise where the title is complete, 
when a party, though not entitled to a decree 
for an account, may still be entitled to a decree 
to prevent future infringements. But if the 
defendant has the genuine article, and manufac- 
tures it, and it is not protected by a patent, and 
the complainant has no exclusive right to the 
trade-mark, then the complainant can have no 
relief. 

9. If several alleged owners of a trade-mark, 
whose rights are determined by territorial lim- 
its, for years disregard each other's rights, and 
mutually violate each other's territorial privi- 
leges, and make no efforts to uphold the same, 
they cannot set up as valid what they them- 
selves have destroyed, nor assign any exclusive 
valid claim therein to others. 

This was a bill in equity [by the Manhat- 
tan Medicine Company] praying for an ac- 
count and an injunction against the respond- 
ents [Nathan Wood and John S. Wood] for 
the violation of the complainants' right of 
property in alleged trade-mark on Atwood's 
Vegetable Physical Jaundice Bitters. It 
was claimed that the complainants derived 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission. Cox, Man- 
ual Trade-Mark Cas. 359, contains only a par- 
tial report.] 

2 [Affirmed in 108 U. S. 218, 2 Sup. Ct. 436.J 
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title through mesne assignments from one 
Atwood, "Who had adopted and used the 
designation on the article named, of which 
he was the inventor and at one time pro- 
prietor. There was no patent on the com- 
pound, and no registry or patent of the 
trade-mark. 

Chase, Bestow & Holt, for complainants. 

Brief of Philo Chase. 

Some forty years ago, one Moses Atwood, 
then of Georgetown, Mass., first prepared 
and sold the plaintifEs' bitters under the 
name of "Atwood's "Vegetable Physical Jaun- 
dice Bitters." About the year 1852, Atwood 
sold an interest in his said business to Carter 
& Dodge of said Georgetown, a firm com- 
posed of Moses Carter and Benjamin F. 
Dodge. Thereafter Atwood carried on said 
business in conjunction with said Carter & 
Dodge until 1855, when he sold out to them 
his remaining interest in the business, in- 
cluding his stock on hand, debts due, the 
right to use his name in the manufacture 
and sale of said medicines, all the labels, 
trade-marks, good-will, and all the other 
rights pertaining to said business, for which 
Dodge & Carter paid him some four or fiye 
thousand dollax-s. About this time, Charles 
h. Carter, a son of Moses Carter, was talien 
into the firm of Carter & Dodge, constitut- 
ing the new firm of Carter, Dodge & Co. 
This new firm, having succeeded to all the 
lights of Carter & Dodge in said business, 
carried on the same for some three years, 
using Atwood's name, recipes, trade-marks, 
&c., as theretofore done by Atwood and 
Carter & Dodge. Then the firm of Carter, 
Dodge & Co. was dissolved by mutual eon- 
sent and agreement that the several part- 
ners should thereafter own and use the At- 
wood recipes-, trade-marks, &c., in common, 
each selling on certain prescribed territory. 
After the dissolution of the partnership of 
Carter, Dodge & Co., the business was car- 
ried on in accordance with the terms of the 
dissolution agreement as to the common use 
of the Atwood name, recipes, labels, trade- 
marks, &c., by the several parties in inter- 
est. Then the Carter branch of the busi- 
ness was carried on for about five years by 
Moses Carter and his son, Charles L., under 
the style of Carter & Son; then Charles sold 
out his interest, and his brothers, Luther F. 
and Moses F., took his place in the firm, it 
then becoming M. Carter & Sons. Then 
Moses Carter died, his interest going to his 
two sons and partners, Duther and Moses. 
Thereafter, Luther F. Carter carried on the 
business until the sale of the Carter inter- 
est to the plaintiffs. Dodge carried on his 
branch of the business for some time after 
the dissolution of Carter, Dodge & Co., and 
then sold his interest to Noyes & Manning 
and Will. B. Dorman; Noyes & Manning 
and Dorman then carried on the Dodge 



branch of the business until their convey- 
ance thereof to the plaintiffs. Lewis H. 
Bateman, of Georgetown, also had or claimed 
to have an interest in Atwood's medicine 
business, by virtue of some partnership or 
other relation with Atwood. Carter, Dodge 
& Co. at first denied his claim, and attempt- 
ed to stop him by a suit, but failed to prose- 
cute it to a successful issue; and thereafter 
Bateman used the Moses Atwood name, 
label, and the fluted bottle in common with 
Carter, Dodge & Co. and their successors 
until his decease. Thus the plaintiffs ac- 
quired the entire ownership of the Atwood 
medicine business, together with all of its 
accompanying rights of trade-marks, good- 
will, &e. From abundant caution rather 
than from any necessity, the plaintiffs also 
took conveyances from all of the Carter 
heirs, and from Dodge, of all their respec- 
tive right, title and interest in said business, 
trade-marks, &c. From the time Moses At- 
wood first put up and sold said bitters, about 
forty years ago, he and all of his successors 
have always used the same name and label 
for their said bitters. 

Moses Atwood having first adopted and 
used the name, label, &e., in question, to 
distinguish his article of bitters, acquired 
the exclusive right to the same. Amoskeag 
Manuf'g Co. v. Spear, 2 Sandf. 599, Cox, 
Trade-Mark Cas. 87; Davis v. Kendall, 2 
R. L 560; Williams v. Johnson, 2 Bosw. 1; 
Boardman v. Meriden Britannia Co., 35 
Conn. 402; Chappell v. Sheard, 2 Kay & J. 
117; Upton, Ti-ade-JIarks, 47; Curtis v. 
Bryan, 36 How. Prac. 33; Filley v. Fassett, 
44 Mo. 108. "Every person who uses a 
trade-mark, be it the label on a bottle, or 
the name or title of a periodical or maga- 
zine, by his appropriation and use of the 
name, acquires a property in that name, and 
has a right to restrain any other person 
from using the same name in such a manner 
as would lead, or be calculated to lead the 
public to believe that they are purchasing 
one thing when in truth they are purchas- 
ing another." Bradbury v. Beeton, 39 Law 
J. Ch. (N. S.) 57. 

The name "Atwood's Vegetable Physical 
Jaundice Bitters" was first devised, adopted, 
and used by Moses Atwood to designate .nd 
distinguish his bitters; it was used by him 
for that purpose for about fifteen years, un- 
til he sold out his business to Carter, Dodge 
& Co, in 1855; it served to distinguish his 
bitters from all other bitters. Generally, the 
use of the two words "Atwood's Bitters" 
is sufficient to distinguish them, and the 
words "Atwood's Jaundice Bitters" are al- 
ways sufficient. The name and label of the 
article were its distinguishing marks; the 
marks by which it became known to the 
public; the marks by which it was bought 
and sold; the marks by which it achieved 
its high reputation. These, as marks for 
this make of bitters, were exceedingly valu- 
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4ible. Moses Atwood Lad made the marks 
valuable by his skill, industry, and enter- 
prise in making and selling an article the 
public was glad to purchase. These marks 
constituted the principal value of the article, 
because, it being known to the public by 
•these marks, it could not be sold without 
them. As such marks in connection with 
such use, they constituted valuable prop- 
erty: this property belonged to Moses At- 
wood; he had created it. The marks, when 
he first adopted them, had no more value 
than ^-arious other niarks he might have 
■chosen instead; but by their long use to 
designate and distinguish his article they 
had become endowed with value. The plain- 
est justice demands that a person having so 
created such value should be protected in 
the enjoyment of it, and reap the reward 
of his merit. The highest public policy also 
demands such protection, because the hope 
of such reward is the encouragement of la- 
bor, integrity, and excellence. By such pro- 
tection, the maker and seller is stimulated 
to make and sell an article which by its 
goodness shall commend itself to public 
favor; and the public are correspondently 
benefited by knowing where to purchase a 
good article. 

The courts of every civilized state in the 
world have long recognized trade-marks as 
property, and given them the fullest protec- 
tion as such. Amoskeag Manuf'g Co. v. 
Spear, supra. 

Atwood's trade-marks, &c., in connection 
with the business of making or selling the 
article to which they belonged, were trans- 
ferable. Eden, Inj. (1st Am. Ed.) 226; Edel- 
sten V. Vick, 11 Hare, 78; Walton v. Crow- 
ley [Case No. 17,133]; Joseph Dixon Crucible 
Co. V. Guggenheim, 2 Brewst. 321; Gillis v. 
Hall, Id. 342; Congress & Empire Spring 
Co. V. High Rock Congress Spring Co., 45 
N. T. 291; Pilkins v. Blackman [Case No. 
4,786]; Winsor v. Clyde, 9 Phila. 513; Up- 
ton, Trade-Marks, 52,— where the author 
says: "Property in trade-marks may be ob- 
tained from him who has made the primary 
acquisition." 

Moses Atwood, by his transfer to Carter 
& Dodge, and Carter, Dodge & Co., vested 
this property in them. Carter, Dodge & 
Co., being the owners of the trade^marks, 
&c., could hold or own them jointly or in 
common. As long as tlie partnership lasted, 
they held them in joint ownership; but 
after the dissolution of the partnership they 
held them in common. There was nothing 
to prevent this. Each party had the rec- 
ipe; one could make the article as well as 
the other. Whichever party made it, the 
public was supplied with the genuine ar- 
ticle. The name and label indicated the 
genuine article, whether it was made by 
one of the Carters or by Dodge, just the 
same as they did when it was made by 
Carter, Dodge & Co. as a fii*m, or when 
made by Atwood himself. It is well settled 



that trade-marks, like other property, may 
be owned in common by different parties. 
Dent V. Turpin, 7 Jur. (N. S.) 673; Cod. 
Trade-Marks, 269, and cases. 

On the dissolution of a partnership, each 
partner is, in the absence of any special 
agreement, entitled to trade under the name, 
or style of the old firm. Banks v. Gibson, 
34 Beav. 566. Luther E. Cstrter succeeded 
to all the rights of Moses Carter and Charles 
L, Carter. It will be remembered that the 
two latter were members of the firm of 
Carter, Dodge & Co.; that, upon the disso- 
lution of Carter, Dodge & Co., the Carter 
branch of the business was carried on by 
the two Carters, under the name of Carter 
& Son; that Charles L. sold out his interest 
in Carter & Son to his brothers, Luther P. 
and Moses F., and the Garter firm became 
Carter & Sons, which continued up to the 
time of the eldest Carter's decease, in 1870; 
and that Luther P. and Moses P. succeeded 
to the business of Carter & Sons. They 
would so succeed as surviving partners; 
besides, Moses Atwood devised to them his 
interest in the business, and Luther P. Car- 
ter then purchased the interest of his part- 
ner, Moses P., and thus became the sole 
owner of the Carter interest. 

Trade-marks being property, and transfer- 
able like other property, and ownable joint- 
ly or in common, a legal title to an inter- 
est in the business, trade-marks, labels, &c., 
passed to Luther P. Carter. Cases supra. 

Trade-marks pass by operation of law. 
Hine v. Lart, 10 Jur. 106. The Dodge inter- 
est in the business, trade-marks, &c., were 
legally transferable to Dorman and Noyes 
& Manning, according to the principles be- 
fore stated. The interest of Dorman, and 
Noyes & Manning, and Carter, and Bateman 
were likewise transferable to the plaintiffs. 

The rule is that the court will enjoin any 
imitation calculated to deceive ordinary pur- 
chasers. Cases supra; Crawshay v. Thomp- 
son, 4 Man. & 6. 385; Davis v. Kendall, 2 
E. I. 566; Holmes v. Holmes, Booth & At- 
wood Manuf'g Co., 37 Conn. 278; Wother- 
spoon V. Currie, 22 Law T. (N. S.) 260; 
Hookham v. Pottage, 26 Law T. (N. S.) 755. 
To be enjoinable, it is not necessary that 
the imitation should be complete; the imi- 
tation may be limited and partial, and still 
enjoinable. Lockwood v. Bostwick, 2 Daly, 
521; Pranks v. Weaver, 10 Beav. 297; Cof- 
feen v. Brunton [Case No. 2,946]; Amoskeag 
Manuf'g Co. v. Spear, supra; Shrimpton v, 
Laight, 18 Beav. 164; Walton v. Crowley, 
supra; Clark v. Clark, 25 Barb. 76; Brook- 
lyn White Lead Co. v. Masury, Id. 416; 
Hostetter v. Vowinkle [Case No. 6,714]. To 
be enjoinable, it is not requisite that the imi- 
tation should be intentionally deceptive. 
Millington v. Pox, 3 Mylne & O. 338; Dale 
V. Smithson, 12 Abb. Prac. 237. 

It is no defence that the imitator informs 
purchasers of the imitation. It is no answer 
for the defendants to say that they sold the 
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bitters as theirs. Coats v. Holbroolc, 2 Sandf. 
Oh. 586; Chappell v, Davidson, 2 Kay & J. 
123. It is sufficient, to estabiisli a case for 
relief, to show that the imitation has led or 
is likely to lead to mistakes. Clement v. 
Maddick, 5 Jur. (N. S.) 592. It is proved, as 
before shown, by the leading druggists and 
medicine men of New York and Boston, that 
purchasers are likely to be deceived into pur- 
chasing the defendant's round-bottle style for 
plaintiffs'. The plaintifiC, in trade-mark cases, 
is entitled to relief, though the respondent did 
not know that the mark used was a trade- 
mark. Kinahan v. Bolton, 15 Ir. Ch. 75; Har- 
rison V. Taylor, 11 Jur. {N. S.) 408; Hall v. 
Barrows, 10 Jur. (N. S.) 55; Ainsworth v. 
Walmsley, 12 Jur. (N. S.) 205. But the de- 
fendants must have known that they were 
using trade-marlis which belonged to the suc- 
cessors of Moses Atwood. The Moses At- 
wood's Bitters was a well-known article in 
the medicine trade. It is well known by its 
name and labels, which constitute its ti-ade- 
marks— goodwill marks they might be called. 

The defendants' position, that plaintiffs' 
trade-marks have become common property 
by common use, is not tenable. The fact that 
the trade-marks were used in common by the 
common owners thereof did not make them 
common property as to all the world. But if 
other parties had, in fact, infringed the plain- 
tiffs' trade-marks, that is no excuse for the 
defendants' infringement. Taylor v. Carpen- 
ter [Case No. 13,784]; Coats v. Holbrook, su- 
pra. There never was any abandonment of 
plaintiffs' trade-marks. For more than forty 
years they have been constantly used by 
Closes Atwood and his successors, who have 
always openly and notoriously claimed to be 
the exclusive owners thereof. A party claim- 
ing property against the real owner, on the 
ground of the latter's abandonment thereof, 
must establish the fact of abandonment by 
the strongest proof. There is no proof in tMs 
ease of any abandonment of the trade-marks 
by their owners. The pi-oof is all to the con- 
trary. The use of a trade-mark by different 
parties will not operate as an abandonment 
by the rightful owner. Sohl v. Geisendorf, 
Wils. (Ind.) 60. 

There has been no such consent or acquies- 
cence as to deprive the plaintiff of protection 
against continuing infringement. Neither 
Moses Atwood nor any of his successors ever 
consented to the defendants' use of their 
trade-marks, expressly or impliedly. There 
were no dealings between them, or other cir- 
cumstances from which a consent could be 
implied. All the circumstances of the case 
negative all inference of any such consent. 
There is no evidence in the case that the 
owners of the trade-marks ever had the legal 
evidence to establish a case of infringement 
against the defendants. The defendants were 
out of the jurisdiction of the courts of the 
state in which the ti-ade-mark owners resided. 
Were they obliged to go into a foreign juris- 
diction to prosecute the defendants, in order 



to prevent an implied acquiescence in the use 
of their trade-marks by the defendants? Be- 
sides, if there had been any such consent or 
acquiescence, it was merely gratuitous, and 
revocable at the pleasm-e of the owners. 
Amoskeag Manuf'g Co. v. Spear, 2 Sandf. 599; 
McCardel v. Peek, 28 How. Prac. 120; Gillott 
V. Esterbrook, 47 Barb. 455. 

Laches cannot be imputed to the owners. 
There is no case where relief has been re- 
fused on the ground of laches under circum- 
stances like those in this case. Wherever re- 
lief has been refused on the ground of laches, 
the circumstances have been such as made it 
a case of great hardship for the party to be 
enjoined, as where the right to the trade- 
marks has been in great doubt, or the dealings 
and relations between the parties have been 
such as to show consent of the one and good 
faith of the other, and probable loss to an 
innocent party. No statute of limitations bars 
the plaintiffs of protection of their trade- 
'na]-lis. Taylor v. Carpenter [Case No. iS,- 
784]. Such a defence is an abhorrent one, 
even in an action at law. Taylor v. Carpen- 
ter [Id. 13,785]. 

The plaintiffs seek protection against future 
wrong, as well as indemnity for past wrong. 
The defendants persist in selling their imita- 
tion, and threaten to continue such imitation 
in future unless they are restrained there- 
from. There is no pretence that the defend- 
ants mean to desist from using their trade- 
marks unless restrained. No question of stat- 
ute of limitations can arise as to such protec- 
tion in the future. As to the past, each in- 
fringement has been a separate trespass. Pos- 
sibly, the plaintiffs may not have the right to 
recover damages for infringements commit- 
ted more than six years before the commence- 
ment of the action. 

It cannot be said that the defendants have 
acquired any prescriptive title. The unlaw- 
ful use of a trade-mark for twenty years held 
no bar. Gillott v. Esterbrook, 48 N. Y, 374. 
Ten years held no bar in Wolfe v. Barnett, 
24 La. Ann. 97. Nine yeare held no bar in 
Lazenby v. White, 41 Law J. Ch. (N. S.) 354. 
The fact that Luther F. Carter for a while 
made his bitters of less than the usual strength 
is no defence to the plaintiffs' relief against 
the defendants' imitation. These bitters were 
precisely the same as the full-strength bitters, 
except in the matter of strength; the medical 
ingredients were the same; the only differ- 
ence was in the quantity of water; to pro- 
duce as much and the same effect it was only 
necessary to increase the dose. But this is 
wholly an immaterial fact. The selling of 
an article inferior in some respects to its ac- 
customed goodness does not destroy its trade- 
marks, though it may affect their value by 
diminishing the reputation of the article. Be- 
sides, the plaintiffs are not selling, and have 
never sold, the weakened bitters. How then 
can its trade-max-k rights be affected by the 
fact that Luther F. Carter sold an inferior 
article? Did that fact destroy the trade- 
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marks, not as to himself, not also as to his 
•eo-owners? There is no such rule of law as 
that. 

A party is sometimes denied relief on the 
ground of his misrepresentation of his article, 
and consequent deception of the public. If 
Luther P. Carter was the plaintiff seeking 
protection for his article, and it appeared that 
it was a fraud, the court would not protect it, 
as the court will not protect fraud. But that 
is not the ease. Plaintiffs are not asking the 
•court to protect a fraudulent article. There 
is no pretence that the plaintiffs' article is a 
fraudulent one. There is no misrepresenta- 
tion or deception by plaintiffs' labels in re- 
spect to the actual manufacture. The words, 
"manufactured by Moses Atwood, George- 
town, Mass.," &c., is a part of the old label as 
originally adopted. The label has never been 
changed. It is important that the labels of 
an article should not be changed, as a change 
produces doubt and confusion as to the genu- 
ineness. Medicine proprietors never change 
their labels when they can possibly avoid it. 
The name of the original" maker is retained 
on the label or appears upon the article. 
Take, for instance, the article of "Day & 
Martin's Blacking," or "Rodgers & Sons' Cut- 
leiy," "Wade & Butcher's Kazors," and many 
others. It is like retaining the business name 
of an old firm long after such firm has ceased 
to exist- People go to such a house, not be- 
cause they expect to meet the old firm, but 
from habit and good will, and the old name 
indicates the old place. So of an article of 
medicine, or any other,— people buy it because 
they have been accustomed to and because 
they like it. They do not suppose that the 
original maker, whose name appears on it, is 
still the maker, but that his name is a mark 
of genuineness merely. 

But in this case, if it were a matter of any 
importance, it has always been known to the 
public who were the actual makers of the 
article in question. When" Carter, Dodge & 
Co. made it, they advertised and sold it as the 
makers; so of all the successors. The plain- 
tiffs are accustomed to enclose each bottle of 
thek bitters in a printed wrapper, showing 
that they are prepared and sold by the plain- 
tiffs at the city of New York. There is no 
misrepresentation or concealment on the part 
of the plaintiffs. But this is a matter of no 
consequence. The bitters sold by the plain- 
tiffs are compounded according to the same 
recipe as the bitters sold by Moses Atwood. 
Purchasers buy the plaintiffs' bitters because 
they suppose they are the same; they get just 
what they intend to buy, so there is no de- 
ception. But such a defense comes with poor 
grace from fraudulent imitators like the de- 
fendants. 

Nathan "Webb and W. H. Clifford, for re- 
spondents. 

Brief of W. H. Clifford. 
The complainants claim title through cer- 
tain assignments, and allege, as to the origin 
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of the property in the said trade-mark, as fol- 
lows: "That your orator is informed and be- 
lieves, and alleges that said medicine was first 
invented and put up for sale, about twenty- 
five years ago, by one Dr. Moses Atwood, for- 
merly of Georgetown, Massachusetts, by 
whom, his assigns and successors, the same 
has been ever since made and sold,, by the 
name, in the manner, and with the ti-ade- 
marks, labels, and description, the same or 
substantially the same as aforesaid." The 
"assigns and successors" of Moses Atwood 
sold the right, whatever it was, to the com- 
plainants. What did the "assigns and suc- 
cessors" of Moses Atwood really take from 
him, and were in consequence able to grant 
these complainants? The "assigns and suc- 
cessors" are, in the first place and degree, L. 
H. Bateman and his heirs, Moses Carter and 
his heii-s and successors and assigns. 

On page 43 of the printed record is found 
the deed to the Manhattan Medicine Com- 
pany from the heirs of L. H. Bateman. Now 
this deed claims no right at all as derived 
from Moses Atwood, and makes no mention 
of any such right. It seems, from the deed 
itself, to be a right which began and ended 
with the Bateman family. This piece of doc- 
umentary evidence has no tendency to sup- 
port any allegation of the bill, but flatly con- 
tradicts it. This contradicts the fundamental 
allegation of the bill; viz., the one showing 
the title of the complainants to the alleged 
property. If Moses Atwood had the exclu- 
sive right to this ti*ade-mark at the outset, 
and never transferred a right to Bateman, 
then Bateman's right must have been de- 
rived from some other man, or else obtained 
by trespass upon, and in violation of, Moses 
Atwood's rights. The right of property in a 
trade-mark is an exclusive right. If such 
right is assumed by another, and the assump- 
tion acquiesced in, the exclusive right of the 
original owner is necessarily gone. If that 
be so, then no after-coming person can claim 
the exclusive right to the alleged ti-ade-mark, 
both from the person who first had it, and 
the person who destroyed it, and used it by 
virtue of having destroyed the legal rights of 
the first owner. 

The contract of September 29, 1S52, states, 
"Said Carter and Dodge are to have the right 
to use said Atwood's name on the labels and 
circulars, and to manufacture and sell the 
following medicines, viz., Atwood's Yegeta- 
ble Jaundice Bitters, Atwood's Compound 
Extiact of Sarsaparilla, Atwood's Dysentery 
Drops, Atwood's Rheumatic and Spinal Elix- 
ir," &c. Extracts from the testimony will 
show that the proposition of the respondents 
is correct, viz., that no trade-mark at all 
was ever sold by Moses Atwood to anybody. 

The complainants allege in their bill that 
Moses Atwood was the originator of a cer- 
tain trade-mark that he assigned to certain 
otliers,. and that they, the complainants, 
bought of those assignees of Atwood. All 
the evidence they have introduced on this 
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point is an effort to sustain that allegation. 
But the evidence fails to show that Atwood 
had any fixed and established trade-mark 
for his medicine. It fails to show that his 
successoi-s put up the medicine in the same 
manner as he did, and it not only fails to 
show that the complainants have acquired 
whatever bottle, label, &c., that Atwood used, 
but shows clearly that they acquired some- 
thmg quite different, if they acquired any- 
thing. The deed from Atwood was sim- 
ply of the right to use his name. What was 
this right thus to use his name? It could not 
be a license to publish the falsehood which 
they did, — "prepared by Jloses Atwood, 
Georgetown, Mass.,"— for that would have 
been a contract wholly invalid. It meant 
simply that they should be called Atwood's 
medicines, as recited in the contract. The 
contract could not and did not contemplate 
that they should say that Moses Atwood pre- 
pared the bitters, when he did not. The con- 
tract merely said that those new manufac- 
turers should advertise to the world that 
the medicines were Atwood medicines, pre- 
pared according to his recipes, which he 
sold to these men. 

Upon this point the cases are clear. "When- 
ever the question arises whether any par- 
ticular name or marli, can be appropriated as 
property, or rather whether one who adopts 
such name, &c., is entitled to the protection of 
the law in its exclusive use . . . the an- 
swer must depend upon the determination of 
the question, whether such name, &c., is 
used to designate and does in fact designate 
the article to which it is affixed as the pro- 
duction of the manufacturer who has adopt- 
ed it, . . . to furnish to the public the 
assurance of origin and ownership of the ar- 
ticle, &e." Upton, Trade-Marks, p. 98. "All 
who use trade-marks indicating that the ar- 
ticles were originally manufactured or own- 
ed by others are practising an imposition on 
the public. Every assignee and purchaser 
who has the tiude-mark of the original pro- 
prietor, without indicating that he is the as- 
signee or purchaser, is in this position.'' 
Sherwood v. Andrews, 5 Am. Law Reg. (N. 
S.) 588; Partridge v. :Menck, 1 How. Cas. 
547. 

If any celebrity had attached to the par- 
ticular medicine in question, it had so at- 
tached by reason of the name of Atwood. 
It could not be by reason of the word "bit- 
ters," for that is a common word. It could 
not be by virtue of the words "vegetable, 
physical, jaundice," for they are descriptive 
words and cannot form a ti"ade-mark or part 
of the same. Amoskeag Manuf'g Co. v. 
Spear, 2 Sandf. 599; Stokes v. LandgrafiE, 17 
Barb. 608; Bininger v. Wattles, 28 How. 
Prae. 206. Therefore the only title or trade- 
mark which could be attached to these bit- 
ters was the words "Atwood's Bitters," or 
"Moses Atwood's Bitters." Such a trade-mark 
the assignors of the plaintiffs could not law- 
fully use without adding thereto the state- 



ment that they were the successors of iloses 
Atwood, Georgetown, Mass., and as such 
were making the bitters. Here the allega- 
tion of tlie bill is that they have prepared 
these bitters, and asserted on the labels that 
they were made by Moses Atwood. Xot only 
this, but while representing them as made at 
Georgetown, Mass., where they were orig- 
inally made, and where they acquired their 
reputation, they are now admitted to be put 
up in New York City. 

Misrepresentation by the user of the trade- 
mark invalidates it. Leather Cloth Co. v. 
American Leather Cloth Co., 11 Jur. (N. S.) 
513, Cox, Trade Mark Cas. G99; Palmer v. 
Harris, 60 Pa. St. 156. By all complainants' 
testimony it is admitted that nothing passed 
as a trade-mark but Atwood's name. For 
twenty years before the assignment, in 1875, 
to the Manhattan Medicine Co., the assignors 
of the complainants had been making and 
selling this aiticle, and all representing that 
the bitters were prepared by Moses Atwood, 
Georgetown, Mass., when it is in evidence 
that Atwood sold out to Carter & Dodge in 
1855, and went to the state ot Iowa, where 
he has ever since lived. Now all the sales 
of these bitters made since 1852 have been 
made to the public upon the false represen- 
tation that they were "manufactured by 
Moses Atwood," with some exceptions to be 
named hereafter in connection with another 
point. I apply to this, and the continued 
sales of the bitters by the present complain- 
ants, the x-ule that "assignees of trade-marks 
have no special privileges of sailing uuder 
false colors, and if they will persist in so do- 
ing, prudence would dictate that they give 
courts of equity a wide berth." Shen;s-ood 
V. Andrews, before cited. Thus Moses At- 
wood could not assign to the assignors of 
the complainants what they claim to have 
owned, nor could said "succpssors and as- 
signs" assign the same to the present com- 
plainants. 

A trade-mark upon an article of manufac- 
ture is to, and must, denote the origin and 
manufacture of the article. It is upon this 
that the public relies when purchasing. The^ 
reputation of the manufacture is what gives 
assurance of the quality of the goods. There- 
fore no purchaser of the secret of that manu- 
facture can use the name of the original pro- 
prietor without at the same time giving no- 
tice on the label, or cii-cular, or trade-mark, 
that he is a successor of the originator whose 
name constitutes part, and the essential pan, 
of the trade-mark. Leather Cloth Co. v. 
American Leather Gloth Co., 11 Jur. (N. S.) 
513, Cox, Trade :»Iark Cas. 699. The right ob- 
tained by Carter & Dodge was a limited ter- 
ritorial one, and did not include the state of 
Maine, or New Hampshire. The first requis- 
ite of an exclusive property in a trade-marlc 
is the exclusive right to manufacture or sell 
the specific article to which it applies. Upton,. 
Trade-Marks, 23; Canham v. Jones, 2 Yes. 
& B. 218. It is plain that no SBch right ex- 



[16 Fed. Cas. page Gil] 



(Case No. 9,026) MANHATTAN 



ists in this case, for the grantor, iloses At- 
wooa, reserved ceitain territory to himself, 
and excepted Maine (where the respondents 
do business) and New Hampshire. SiTow, un- 
der these circiunstances, it is plain that no 
exclusive right to the use of the words "At- 
wood's Bitters" could he claimed by Carter & 
Dodge, and consequently none could be as- 
signed to the complainants. Not having the 
exclusive right to the medicine, neither the 
complainants nor their assignors can have 
an exclusive right to the "name of the same. 
There is no such thing as the sale of a trade- 
mark, or indeed the existence of one in the 
abstract, unconnected with a specific prop- 
eiiy or ax*ticle of merchandise to which it is 
affixed. Upton, Trade-IMarlJS, 22; Leather 
Cloth Co. V. American Leather Cloth Co., 
Cox, Trade Mark Cas. 698. Thus the right to 
the trade-mark of an article is dependent up- 
on and follows the nature and extent of the 
ownership of such article. 

The allegation of the bill, of the exclusive 
ownership of the alleged trade-mark, is, 
therefore, not sustained. But the rights of 
the assignors of the complainants, if any, 
were forfeited long before the attempted 
transfer: 1. By the use of the alleged ti-ade- 
mark as a means of misrepresentation and 
deception upon the public, in the sale of a 
spurious ai-ticle under the same. 2. By 
. laches, and long acquiescence in the use of 
the alleged trade-mark by the respondents 
and by others. 3. By a disregard, among 
themselves, of their several allotted rights 
under the said trade-mark, and of the limita- 
tions put upon the same, and the grant of 
the same by I^Ioses Atwood. 4. By the vol- 
untary relinquishment of the bottle, label, 
iSrc, as used by Moses Atwood, and convey- 
ed to Carter & Dodge, in 1852, and the adop- 
tion of new trade-marks of their own inven- 
tion. 

Under the original label a deceit was prac- 
tised upon the public. While Carter's agents 
were only sent out with his new label and 
genuine manufacture, great quantities were 
secretly by him put upon the market, of an 
article which would not keep, which fer- 
mented and soured, and which could not 
stand exposure to the sun. These were often 
returned to dealers on account of their im- 
perfection. The question upon this point is, 
could Carter himself have maintained his 
right to the exclusive 'use of a trade-mark 
which he had prostituted to such uses? Had 
he not forfeited any right of property in it 
by these practices? 

A trade-mark, as has been shown, is only 
recognized hy a court of equity when con- 
nected with some article of merchandise to 
which the skill and enterprise of the manu- 
facturer or seller has given a reputation. It 
is then, and then only, property. It is a 
source of profit to the proprietor, and a guar- 
anty to the pubUc of the good quality of the 
article to which it is affixed. But if used as 
a means of misrepresentation or deceit, it is 



property no longer, and he who uses it for 
such pui-pose can claim no property rights 
under it. Upon this point the authorities are 
numerous and clear. Hobbs v. Francais, 19 
How. Prac. 567; Phalon y. Wright, Cox, Trade 
Mark Cas. 311; Bidding v. How, Id. 640; 
Perry v. Truefitt, 6 Beav. 66; Upton, Trade- 
Marks, 30, 31. "When a person seeks, by 
repi-esentations which are untrue, to mislead 
the public into the belief that his commodi- 
ties . . . are compounded or produced In 
a manner not in accordance with the truth, 
... he places himself beyond the pale of 
the protection of the law, and, acquiring no 
exclusive right in the trade-mark he uses, is 
entitled to no relief against any one who may 
see fit to appropriate it." Carter & Dodge 
both say they never acknowledged Bate- 
man's claim of right. From this we can only 
conclude that Bateman disputed their right 
to the bottle and label, and maintained his 
position in the courts. From 1861 to 1875, 
after this, Bateman continued to use the bot- 
tle and label, his right to which the assignors 
of the complainants never conceded, but sim- 
ply acquiesced in. In 1875, the complainants 
step in and buy up both these opposing 
rights, Bateman's and the Carters'. This 
might do if it were to quiet title to a piece 
of real estate. But with respect to this class 
of property,— trade-marks,— the law is differ- 
ent A man can buy up all the conflicting 
titles to real estate, and so obtain a valid 
ownership. But in the case of property in 
tmde-marks, the advei-se claim of any one, 
if successfully maintamed, as Bateman's 
was, destroys that exclusiveness which is the 
essential quality to the preventing of others 
from using the same mark on the same goods. 
Where long acquiescence in the usui-pa- 
tions of another party is proved, still an in- 
junction will be granted when the party re- 
sumes his original right Here no resump- 
tion was pretended, but continued acquies- 
cence is shown from the fact that Bateman's 
right W'as bought by the complainants, there- 
by acknowledging' it. McLean v. Fleming, 
96 U. S, 245; Amoskeag Mauuf'g Co. v. Gar- 
ner, 55 Barb. 151; Beard v. Turner, 13 Law 
T. [N. S.] 747. This case was different from 
those of acquiescence usually found in the re- 
ports. Simple acquiescence may affect the 
question of costs or damages, but will not, on 
a resumption by the person originally en- 
titled to the trade-mark, work any forfeiture. 
Here, however, was an ineffectual attempt to 
enforce the rights of the assignors of the 
complainants and a judgment of a court of 
equity adverse to them, and a dismissal of an 
action at law, and then an acquiescence of 
nearly fifteen years, and no attempt, either 
by the complainants or their assignors, to re- 
sume the right. 

The right to the exclusive use of the bottle 
and label was also forfeited by the assignors 
of the complainants, before the assignment 
by a division of the right among themselves, 
by a disregard by all of them of the terri- 
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torial limits assigned to eacli in the division, | 
and of the limits set to all of their united, 
territorial rights, by iloses Atwood, the orig- 
inal grantor. This presents a question of a 
peculiar character. Here were three or four 
persons or finns who at some time had had 
territorial grants of rights under a supposed 
tiude-mark on a certain manufacture. After 
a time they divide up that ten-itory among 
themselves. Then shortly they each and all 
deliberately go to work to trample down and 
violate each other's rights under their di- 
vision, and wholly disregard the trade-mark 
privileges of each other. Not only this, but 
they all also transgress the territorial limits 
fixed upon all their rights put together, and 
wholly disregard the original grant from the 
first grantor, and all trespass on territory 
which he had reserved to others. This state 
of things continued for fourteen or fifteen 
years. They were separate, distinct, and 
competing firms. They had no common busi- 
ness interests, and they were all concerned 
in disregarding each other's rights, if any, 
under this trade-mark, set up by these com- 
plainants, and in violating the rights of other 
assignees. The firms thus continued down 
to the very moment of the assignments to the 
complainants, and were the sole assignors 
(including Bateman, who was also selling 
anywhere he pleased all the time) of the com- 
plainants. Previous to the assignment to the 
complainants, could these partis, Dodge, 
Carter, Noyes & Manning, and • Bateman, 
have successfully set up any right in a court 
of equity, foimded upon an alleged trade- 
mark in the disregard and violation of which 
they had been engaged for years; not only as 
against each other, but also as against all 
persons; could they say that that was valid 
which they, the owners, had been proving 
was worthless and invalid; could they thus 
disregard and violate a right inter sese, and 
as to othei-s, and then claim relief under it 
at the same time? If the assignors could not, 
how could their assignees, w^ho take the al- 
leged right in the midst of these violations 
of*it at the hands of its owners? The trade- 
mark right, if any, was given up and others 
substituted for it by its owners, and so, never 
having been resumed, was forfeited and lost. 
Each manufacturer designated his goods by 
his own name. The words Atwood's Bitters 
was thereafter simply and only a genuine 
term denoting simply a class of goods, not an 
especial manufacture by any one person or 
firm. Browne, Trade-Mark, §§ 131-137, 180, 
181; Singleton v. Bolton, 3 Doug. 293. Pre- 
cisely the same result was produced with 
Carter. 
Mr. Webb argued orally, but filed no brief. 
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GLIFFOBD, Circuit Justice. Equity gives 
relief for the infringement of a trade-mark, 
upon the ground that one man is not allowed 
to ofifer his goods for sale, representing the 
goods to be the manufacture of another in 
the same commodity. Seiso v. Provezende, 



1 Ch. App. 195. What degree of resemblance 
is necessary to constitute an infringement is 
incapable of exact definition; bnt the i-ule is, 
that no trader can adopt a ti-ade-mark so re- 
sembling that of another as that ordinary 
purchasers, buying with ordinary caution, 
are likely to be misled. McLean v. Fleming, 
96 U. S. 245. Two trade-marks are substan- 
tially the same in legal contemplation if the 
resemblance is such as to deceive ordinary 
purchasers, giving such attention to the same 
as such purchasers usually give, and to 
cause them to purchase the one manufacture, 
supposing it to be the other. Gorham Co. v. 
White, 14 Wall. [81 U. S.] 528. 

Relief is claimed in this ease upon the spe- 
cial grounds set forth in the bill of com- 
plaint. They are, in substance and effect, 
as follows: 

1. That the corporation complainants for a 
long time have been and now are the manu- 
facturers and vendors of an article of medi- 
cine called and known as "Atwood's Vegeta- 
ble Physical Jaundice Bitters," taken inter- 
nally, for the cure of jaundice and otlier dis- 
eases; that during all the time they have 
been engaged in making and selling the ar- 
ticle, it has been put up and sold in the same 
manner, and with the same trade-marks, la- 
bels, and wrappers affixed thereto, in glass 
bottles, with twelve panel-shaped sides, hav- 
ing on five of the sides the raised words and 
letters, "Atwood's Genuine Physical Jaundice 
Bitters, Georgetown, Mass.," blown in the 
glass on each bottle, each bottle containing 
about a pint of the medicine in liquid form, 
labelled with a light-yellow printed label, 
pasted on the outside, as fully set forth in 
the bill of complaint. 

2. That the said medicine was first invent- 
ed and put up for sale about twenty-five 
years ago by one Dr. Closes Atwood, for- 
mei-ly of Georgetown, Mass., by whom, his 
assigns and successors, the same has been 
ever since made and sold by the same name, 
in the same manner, and with the same 
ti-ade-marks and description. 

3. That the complainants, lon^ prior to the 
alleged infringement, became the lawful, 
sole, and exclusive owners of the formula or 
recipe for making said medicine, and of the 
sole and exclusive right to use said name or 
designation therefor, together with all said 
trade-marks, labels, and goodwill of the busi- 
ness of making and selling said medicine. 

4. That the respondents, prior to the filing 
of the bill of complaint, at Portland, and at 
divei-s other places unknown to the com- 
plainants, have manufactured and sold, and 
are still manufacturing and selling, large 
quantities of medicine, of an inferior qual- 
ity, in imitation of the article manufactured 
aud sold by the complainants, and without 
their consent 

5. That during all that time the respond- 
ents have made, put up, and sold, and still 
make, put up, and sell their said imitation 
and counterfeit article as and for the genu- 
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ine article of the complainants, so put up, 
marked, and labelled, that it is very difficult 
to be distinguished from the complainants' 
genuine article. 

6, Based on these allegations, the complain- 
ants pray for an account and for an injunc- 
tion, restraining the respondents from af- 
fixing or applying to any article of medicine 
manufactured, sold, shipped or supplied by 
them, or to the bottles or packages in Tvhich 
the same is put up, the complainants' trade- 
mark words, to wit, "Atwood's Vegetable 
Physical Jaundice Bitters," or either of said 
words, or any imitation thereof. 

Service was made, and the respondents 
appeai'ed and filed an answer, setting up sev- 
eral defences to the following effect: 

1. They admit that complainants purchas- 
ed all the right, which the parties named in 
the answer owned, to prepare the Atwood 
Bitters, but they deny that those parties 
held or possessed the exclusive right to man- 
ufacture the same, or any exclusive right 
whatever to the same, or any exclusive right 
to any trade-mark, label, or wrapper, con- 
sisting of a glass bottle with panel-shaped 
sides, and with the raised words and letters, 
"Atwoods's Genuine Physical Jaundice Bit- 
ters, Geoi'getown, Mass.," blown in the glass; 
nor did they possess any exclusive right to 
the preparation of the medicine in a liquid 
form, or to the light-ydlow printed label 
pasted to said bottle, upon which were the 
words, "Atwood's Vegetable Physical Jaun- 
dice Bitters." / Nor did they possess any ex- 
clusive right to the residue of what is printed 
upon the label, and set forth in the bill of 
complaint. 

2. That the twelve-panel bottle, the yellow 
label, the words "Atwood's Bitters," together 
with the other words alleged to be printed on 
said label, were in public and common use 
by a large number of manufacturers. 

3. That the complainants did not purchase 
and do not now own the exclusive right, nor 
the entire right, to said bottle, label, and 
words, or either of them, as alleged, because 
their said assignors were not the exclusive 
proprietors of the same, and therefore could 
not sell and dispose of what they did not 
own. 

4. They deny that Moses Atwood first in- 
vented and put up the said medicine for sale, 
and allege that it was first put up by Moses 
P. Atwood, of Georgetown, Mass., in connec- 
tion with L, H. Bateman, not in a panelled 
bottle, but in a smooth, round bottle, with- 
out panels; that the round bottle used by 
Bateman had no words blown in the glass, 
and that the bottles which contained words 
blown in the glass were rectangular in form 
and without panels, and that Moses Atwood 
first used a white label and a round bottle 
having no panels or blown letters. 

5. That Moses F. Atwood, and not Moses 
Atwood, first obtained the formula for the 
medicine from some physician to these re- 
spondents unknown, and prepared the same 
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according to the formula, and not according 
to any invention of himself or of said Moses 
Atwood; and that, subsequently thereto, tlie 
medicine put up by him and Bateman began 
to be called "Atwood's Bitters." 

6. That the respondent first named, in May, 
1S61, purchased the recipe for the medicine, 
and the right of using the bottle and label, 
that he has a right to use the same, and that 
no person has ever pretended to interrupt 
liim in such use prior to the present suit. 

7. That L. F. Atwood, the brother of Moses 
Atwood, also had a right to use the said label 
and bottle, and that he sold such a right to 
H, H. Hay, of Portland, who uses the same 
on the bottles containing the medicine. 

8. That they have been in the practice of 
preparing the medicine, imder the recipe 
bought of Moses F. Atwood, for the period of 
fourteen years, and that they have spent 
large sums of money in advertising the medi- 
cine, and in creating a market for the same. 

Proofs were taken on both sides, and the 
evidence is voluminous and somewhat con- 
flicting. Any discussion of the legal ques- 
tions arising in the case would not be of 
much advantage until the facts are ascer- 
tained, which will be best accomplished by 
distinct findings. 

Pursuant to that view, the court finds as 
follows: 

1. That Moses Atwood, Georgetown, Mass., 
commenced preparing the medicine in ques- 
tion nearly forty years ago; that for a time 
the formula of the ingredients was a secret, 
and that he soon began to designate the 
preparation as his medicine more frequently 
than otherwise, designating it as Moses At- 
wood's Bitters or as Moses Atwood's Jaun- 
dice Bitters, and sometimes as Atwood's 
Vegetable Jaundice Bitters. There is no di- 
rect proof that he ever adopted any distinct 
trade-mark, but the evidence of use is such 
as to wari'ant the conclusion that he consid- 
ered the latter designation as representing 
the article which he manufactured and put 
up for sale. For a time no other person had 
any interest in the business, and throughout 
all that period he put the article up in round, 
smooth bottles without panels or raised 
words or letters of any kind. Others subse- 
quently acquired an interest in the business 
with him, among whom were his brother and 
L. H. Bateman, and the person who subse- 
quently joined with him in the conveyance to 
Carter and Dodge. His son, Moses P. At- 
wood, had worked with him and Bateman at 
Georgetown in preparing the medicine under 
the recipe, and knew the ingredients of which 
it was compounded. He, the son, went to 
work with Bateman in 1860, and he states 
that they used a fluted bottle containing the 
name of the medicine and that of his father, 
and his place of residence blown into it. 

2. That large rights in respect to the busi- 
ness remained in Moses Atwood, notwith- 
standing the interest in the same acquired by 
others; that Jan. 1, 1848, he entered into a 
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written contract with Moses Carter, by which 
he sold to the latter bills against local agents 
in many places in ilassachusetts, Rhode Is- 
land, Connecticut and New York, and the 
right to sell the medicine in those places, 
under the terms and conditions following: 
that he, the manufacturer, should not sell the 
medicine in those places so long as the other 
party supplied customers there; that he, the 
proprietor, agreed to make the bitters during 
ten yeai-s for seventeen dollars per barrel, to 
be delivered in the state where the same were 
made, three-quarters of the money to be ad- 
vanced by the other contracting party. 

3. Carter and Benjamin S. Dodge, Feb. 2, 
1852, formed- a copax'tnership, which, of 
course, consisted of two parts; but they sub- 
sequently took into the firm 0. L. Carter, and 
bj' interlineations made the articles consist 
of three paits. They formed the copaitner- 
ship for making and vending Atwood's veg- 
etable medicines and essences. Enough ap- 
pears to afford an inference that a prior agree- 
ment between Jloses Cailer and Dodge of the 
one part, and Moses Atwood cf the other, Jiad 
been made, as the record shows that Atwood 
and Bingham and Carter and Dodge, Sept. 
29, 1852, entered into a contract to settle 
doubts and supply omissions in the supposed 
antecedent agreement, which was not intro- 
duced in evidence. 

4, By the contract inti'oduced, Moses At- 
wood and nis partner conveyed to Carter & 
Dodge the right to use said Atwood's name on 
the labels and circulars, and to manufacture 
and sell "Atwood's Vegetable Jaundice Bit- 
ters," and certain other ai'ticles, on the ground 
hereinafter described, and not to sell by them- 
selves or then- agents in any other portion 
of the world, or sell to others to sell, except 
on the ground hereinafter described. Massa- 
chusetts is named, with numerous excepted 
towns and parts of towns. Towns and places 
are also excepted from New York. Seven 
towns are also excepted from New Hamp- 
shire; and all of the state of Maine, except 
the towns of Kittery, South Berwick and 
Lebanon. Other exceptions are made in the 
same instrument, not necessary to be noticed 
in this investigation. Attempt was made to 
prove by parol the prior agreement referred 
to in the contract, and with that view refer- 
ence was made in argument to the cross-ex- 
amination of Luther F. Carter, who states 
that there were papers executed to Carter & 
Dodge, giving them the right to manufacture 
the bitters, using Moses Atwood's name, but 
that he knew nothing about the bottle. When 
asked if those papers came into his possession 
he answered that he didn't know that they 
ever did. He was then asked, "If they were 
ever in your hands, to whom did you deliver 
them?" and his answer was, "If they were 
ever in my hands I delivered them to Eli B. 
Johnson," the record showing that the person 
named was the agent of the complainants. 
Taken as a whole, the court is of the opinion 
that the evidence was not sufficient to admit 



parol testimony of the contents of the insti'u- 
ment, nor would it benefit the complainants 
if the rule was otherwise, as the witness states 
that he does not know that the paper or 
papers conveyed any thing more to Carter & 
Dodge than the right to put up the medicine 
and use Atwood's name; nor does the record 
contain any evidence tending to show that the 
original proprietor ever gave them the right 
to sell the medicines in any of the places ex- 
cepted out of the contract introduced in evi- 
dence. 

5. That parol evidence was introduced, tend- 
ing to show that Cai-ter & Dodge owned, at 
the time of their dissolution of copartnership, 
all the right in Atwood's Bitters to manu- 
facture and sell the same, except what At- 
wood had reserved; but there is no evidence 
that he ever conveyed to them any right to 
put up or sell the same in the places reserved, 
nor is there any evidence tending to show 
how, if ev^er, he acquired the interest in the 
same at one time held by his brother and 
Bateman. 

6. Suggestions were made in argument that 
Moses Atwood, in the year 1S55, conveyed to 
Carter & Dodge, or Carter, Dodge & Co., his 
entire interest in the business, except his 
right to sell the medicine beyond Illinois. 
"What a party does not own of course he can- 
not sell and that is a suflicient answer to the 
proposition, so far as respects the interests 
which had become vested in othei-s; but the 
supposed sale might apply to some of the ex- 
cepted places, not to all, as the same witness 
admits that Carter & Dodge did not own what 
Mr. Atwood had reserved, but he says that 
he once saw the agi*eement last referred to, 
and, when asked if he had made search 
for it, stated that he had made diligent search 
for it among his father's old papers. It was 
about the time that Carter, Dodge, & Co. 
brought the suit against Bateman that he 
saw the paper, and he says he has not seen 
it since that time. According to his state- 
ment the paper was from Moses Atwood to 
Carter, Dodge, & Co. Carter & Dodge sued 
Bateman for putting up and selling the med- 
icine and using the trade-mark, and he pre- 
vailed in the suit; and yet no search was 
made among the papers of Mr. Dodge. For 
aught that appears to the contraiy, it may 
be among his papei-s, or in the hands of the 
attorneys in that suit, or in the files of the 
clerk's oflice. 

Two objections are taken to the evidence, 
both of which may be sustained: First. 
That suflicient search is not sho->vn to admit 
it. Second. That, if it is admitted, it has no 
tendency to show that the conveyance in- 
cluded Maine, or any other of the excepted 
places; nor does it appear that the gi'antor re- 
acquired the interests previously vested in 
other persons. Localities almost without num • 
ber were excepted out of the general grant, 
and the uncontradicted proof is that the orig- 
inal proprietor made reservations in favor of 
his father. Levi Atwood, and his brother, Levi 
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F, Atwood, of Maine and part of New Hamp- 
shire. 

7. Viewed in the light of tliese suggestions, 
the court finds that Carter & Dodge never ac- 
quired the right to put up and sell the med- 
icine in Maine, or in any of the places ex- 
cepted out of the grant from the original pro- 
prietor, nor did they ever acauire the right or 
title to any of the same reservations in favor 
of other parties. Trade-marks are an entire- 
ty, and are incapable of exclusive use at dif- 
ferent places by more than one independent 
proprietor, for the reason that the party 
seeking redress, in order to establish an ex- 
clusive right to the trade-mark, must show 
that he had an exclusive right in the com- 
modity to which it is attached. Upton, 
Trade-Marks, 24; Canham v. Jones, 2 Yes. 
& B. 21S. Throughout the largest portion of 
the period since 1&12, Bateman, or Ms son, 
who succeeded htm, put up and sold Atwood's 
Bitters in the same town with the original 
proprietor, and the proofs show that he put 
the medicine up in half pint glass bottles, with 
the words, "Atwood's Jaundice Bitters, Moses 
Atwood, Georgetown, Mass.," blown upon the 
bottles; that when the proprietor removed, 
in 1S55, he left with Bateman his original 
recipe for the manufacture of Atwood's Bit- 
ters, with all the medicines which he manu- 
factured and sold. Little or nothing was 
made in the business during the lifetime of 
Bateman; and when he died, his son suc- 
ceeded to and continued in the business until 
the heu'S transferred the same to the com- 
plainants. For a few years, Carter & Dodge 
put up and sold the medicine, in accordance 
with the course pursued by the original pro- 
prietor, when they took into the firm the son 
of the senior partner, C. L. Carter, and con- 
tinued to transact the business under the 
name of Carter, Dodge & Co, two or three 
yeai's longer. When they dissolved and 
Dodge went out, the new fii*m, called Carter 
& Son, consisting of Moses Carter and 0. L. 
Carter, took control of the business, and they 
continued the same for about five years. 
Subsequently, another son of the senior part- 
ner joined the fii'm, and they continued the 
business for two or three years under the 
firm name of Carter & Sons. Lastly, the 
father and the elder son went out, and Luther 
F. Carter took the firm name of Carter & 
Son, and continued the business until he sold 
to the complainants- After Carter & Dodge 
dissolved in 1855, Dodge went to Rowley, 
aud put up and sold the medicine there for 
five years, using the Atwood labels. On the 
4th of September, 1SG7, he sold and conveyed 
the right to manufacture and sell Atwood's 
Bitters to William B. Dorman for the term of 
five years from the date of the agreement, 
with the right to use the trade-marks he had 
previously used in the sale of the same. Be- 
fore that period expired, the same party sold 
the same right to Noyes & Manning, now of 
Mystic, Conn., with authority to use the same 
labels. 



8. That Carter & Son had two kinds of la- 
bels used on the bottles which they put up 
for sale. On the top of one of the labels the 
words "Carter's are the only genuine" were 
printed, and below the directions, the words 
"Manufactm-ed by M. Carter & Son, succes- 
sors to Moses Atwood, Georgetown, Mass.," 
were also printed. At the bottom of the la- 
bel were also printed the words "Caution.— 
Observe that our name is blown in the bottle 
and on the revenue stamp. None others are 
genuine." The label also bore the words "At- 
wood's Vegetable Physical Jaundice Bitters." 
Two kinds of bitters were put up at their 
place. One kind, under the label described, 
which was the genuine "Atwood's Vegetable 
Physical Jaundice Bitters," sold in the mar- 
ket, at wholesale, for twenty-seven dollars 
per gross; the other kind was an inferior arti- 
cle, an imitation of the genuine, sold in the 
market at fifteen dollars per gross, bearing 
the genuine original label of Atwood's Bit- 
ters, -v^ith the "e" left out in the word "the" 
preceding the words United States. Cartei-'s 
traveling agents never sold any but tlie gen- 
uine article, the imitation being disposed of 
by Carter alone. In most instances the two 
kinds were retailed at the same price; but 
when both kinds were known, the genuine 
brought a higher price. 

9. Tliat Bateman had the original recipe, 
and that Moses F, Atwood, the son of the 
original proprietor, when in the employment 
of Bateman as a selling agent, sold the rec- 
ipe for compounding and preparing the At- 
wood Bitters in the state of Maine to Nathan 
Wood, in 1861. When asked whether the 
conveyance was in writing, he said it was, 
and that each party had a copy, and that he 
sold to the respondent the right to manufac- 
ture the bitters and sell the same in the 
state of Maine and elsewhere. Proof that 
the grantor had authority from the actual 
proprietor to execute the conveyance is not 
shown in the record; but it is shown that the 
purchaser, with his partner, has continued 
to prepare, put up, and sell the medicine, 
from the date of the purchase of the recipe 
to the date of the bill of complaint, without 
hindi-ance or interruption, with the excep- 
tion of the two instances mentioned in the 
second answer, since the organization of the 
complainant corporation. None of the gran- 
tors of the complainants ever disputed their 
right to compound, put up, and seU the bit- 
ters in question, nor is there any evidence 
tending to show that the bitters which they 
sold were not the genuine Atwood Bitters. 
Their grantor possessed the genuine recipe, 
and the proofs are full to the point that it 
was the genuine recipe which he sold to the 
respondent, Nathan Wood. Beyond all doubt 
the respondent, Nathan Wood, acquired the 
recipe, which, not being the subject of a 
patent, might lawfully be used by any one 
who possessed the secret; and it is equally 
certain that he supposed that he had ac- 
quired the right to use the labels, as he pur- 
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chased the right to use the same of the son 
of the original proprietor, and of the selling 
agent of Bateman, whose title to put up the 
medicine and use the labels "was subsequent- 
ly established by judicial determination. 

10. Unlike what Is usual in controversies 
respecting trade-marks the complainants in 
this case, instead of using a trade-mark of 
their own adoption, allege and attempt to 
prove that the trade-mark in question was 
adopted by the original proprietor of the 
medicine, and that they have acquired the 
title to the same by certain mesne convey- 
ances set forth in the record, and the court 
linds upon that subject as follows: 1. That 
they, or their predecessors, Jan. 1, 1875, ac- 
quired, by assignment, whatever right in the 
same belonged to the heirs and represenfa- 
tives of li. H. Bateman. 2. Also, March 18, 
in the same year, whatever right belonged to 
the firm of Noyes& Manning. 3. Also, March 
80, in the same year, whatever right belong- 
ed to Benjamin O. Dodge. 4. Also, March 
30, in the same year, whatever right belonged 
to William B. Dorman. 5. Also, April 12 
and 19, in the same year, whatever right be- 
longed to the Carters in the said trade-mark. 

Kone of these instruments of conveyance, 
however, convey, or profess to convey, any 
greater rights to the complainants than those 
which were previously held by Garter &, 
Dodge; and it is clear that Carter & Dodge 
never acquired from the original proprietor 
any right to put up or sell the medicine in 
:Maine, or to use the labels of the original 
proprietor in that state, out of the three 
towns specified in the written agreement, 
Avhich constitutes the evidence of their title. 

Nothing remains to be done in the case of 
much importance, except to state the conclu- 
sions of law and fact resulting from the 
findings of the court: 

1. Examined in the light of the findings, 
as the case must be. it is clear to a demon- 
stration that the complainants have no exclu- 
sive right to put up and sell the medicine, 
nor any exclusive right or title to the labels, 
which belonged to the original proprietor. 

2. That all they claim in respect either to 
the medicine or the labels is the right to the 
same which was held by Carter & Dodge, 
who never possessed the right to put up the 
medicine or to use the labels in any part of 
Maine, except the three towns named in the 
said written agreement. 

3. That the rights of certain of the assign- 
ors of the complainants, if any they ever 
had, were forfeited long before the supposed 
transfer under which the complainants claim, 
by the use of the trade-mark as a means of 
misrepresentation and deception to the pub- 
lic, by putting up a spurious article, and 
using the genuine trade-mark to promote 
the sale of the spurious article. Misrepre- 
senta.tion and deceit of the kind divest the 
guilty party of all title to the same, and it 
follows that a party who has forfeited his 



property in the same cannot convey any title 
to another. Phalon v. "Wright, Cox, Trade 
Mark Cas. 311, 5 Phila. 4G4; Perry v. True- 
fitt, 6 Beav. 66; Pidding v. How, 8 Sim. 477; 
Hobbs V. Francais, 19 How. Prac. 5G7; Part- 
ridge V. Menck, 1 How. Cas. 547; Fetridge v. 
Wells, 4 Abb. Prac. 144; Flavell v. Harri- 
son, 19 Eng. Law & Eq. 15. Equity will not 
decree for an account of past gains and 
profits where there has been laches in bring- 
ing the suit and long acquiescence in the use 
of the trade-mark by others, and especially 
not where the acquiescence covers a period 
of fourteen years. McLean v. Fleming, 9i> 
a S. 245; Harrison v. Tayloi*, 11 Jur. (N. 
S.) 408; Moot v. Couston, 10 Law T. (N. S.> 
395; Edelsten v. Edelsten, 1 De Gex, J. & 
S. 185; Estcourt v. Estcourt Hop Essence 
Co., 10 Ch. App. 276; [Molt v. Couston, 33- 
Beav. 580.] 3 

4. That the assignors of the complainants 
forfeited all their property, if any, in the 
trade-mark belonging to the original propri- 
etor, by a disregard, among themselves, of 
their several allotted districts, after the grant 
or license from the original proprietor, by 
trespassing upon each other, and misuse of 
the trade-mark. 

5. That the giuntees or licensees of the 
original proprietor, and their successors, for- 
feited the right to the original trade-mark 
of their grantor or licensor by the voluntary 
relinquishment of the bottle, label, and di- 
rections, which he used before the transfer, 
and by the adoption of new and different 
labels, &c., of their own substitution, one or 
more of whom put up and sold a spurious 
article of medicine under the genuine label,, 
and used a different label of his own inven- 
tion on bottles containing the genuine medi- 
cine. Cases arise where the title is com- 
plete, when a party, though not entitled to a. 
decree for an account, may still be entitled 
to a decree to prevent future infringements; 
but the difficulty in the way of the complain- 
ants in this case is incurable, as the evidence 
shows that the respondents have the genuine 
recipe, which is *not protected by any patent, 
and the complainants have not any exclu- 
sive right to the use of the label, and no 
right at all to the use of it in the state of 
Maine. 

"Bill of complaint dismissed, with costs. 

[The case was taken hy the complainants, on- 
appeal, to the supreme court, where, Justice 
Field delivering the opinion, the decree of the 
circuit court dismissing the bill was affirmed. 
108 U. S. 218, 2 Sup. Ct 436.] 
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Case ISTo. 9,0S7. 

The MANISTEE. 

[5 Biss. 381; i 6 Chi. Les. News, 126; 3 Ins. 
Law J. 153.] 

District Court, E. D. Wisconsin.. Aug., 1873.2 

COLI-ISIOX— LlBEI. BY IN'SUBER — Loss XOT ACTU- 

ALLT Paid— Policy Issued in Disregard 
OF Statutory Requirements. 

1. In ease of a total loss of a cargo hy colli- 
sion, a libel may be brought by the insurer 
acainst the colliding vessel, after notice and 
pi-oof of the loss and demand of payment, 
though without actual payment. 

2. The insured having been fully satisfied for 
the loss, and not intervening or opposing the 
prosecution of" the libel of the insurer, the car- 
rier can not be permitted to raise the objection 
of non-payment of the loss before libel brought 

3. Where the statutes of a state require for- 
eign insurance companies to comply with cer- 
tain requirements, and declare penalties for do- 
ing business in disregard of these requirements, 
in case of a loss on a policy issued in disregard 
of such requirements, a carrier can not be per- 
mitted to make this a defense to a libel, the loss 
having been paid by the company. 

[Cited in Amazon Ins. Co. v. The Xxon Moun- 
tain, Case No. 270.] 

This was a libel by the Traders' Insurance 
Company of Chicago and the Orient Mutual 
Insurance Company of New York, against the 
propeller Manistee, to recover the amount of 
$10,700 insurance paid by them on the cargo 
of the schooner S. Robinson, which was sunk 
by collision with the Manistee. 

Emmons & Markham, for libellants. 

Finches, Lynde & Miller, for respondent. 

MILLER, Disti-ict Judge. On the 23d of 
JUay, 1872, at Chicago, there was shipped on 
board the schooner S. Robinson sixteen thou- 
sand and five bushels of com, of the value of 
ten thousand and seven hundred dollars, to 
be ti-ansported on board of said schooner to 
Kingston, Canada. The Tradera' Insurance 
Company made and delivered to the shipper 
a policy on said cargo, in the sum of five 
thousand seven hundred dollars, and the 
Orient Mutual Insurance Company in the 
sum of five thousand dollars, against the 
risks of collision and of the perils of the 
lakes. 

The schooner, while on her trip down the 
lakes with the cargo on board, was damaged 
by collision with the propeller Manistee, on 
the 24th of May, 1872, so that she sunk, and 
her cargo became a total loss, rendering 
thereby the libellants liable to pay therefor. 

Proof of loss was made May 28, 1872. May 
30, notice of the loss was given these insur- 
ance companies, and of an abandonment to 
them, with claim for a total loss. This libel 
was filed and monition issued May 31. June 
12, 1872, the Orient Mutual Insurance Com- 
pany paid five thousand dollars, the amount 
of their policy. In case of loss, by a condi- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted oy permission.] 

2 [Affirmed in Case No. 9,028.] 
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tion of the policy issued by this company, the- 
loss is payable in thii-ty days after proof of 
interest in the property insured. 

The libel alleges that payment of the loss- 
had been made by these libellants, which is- 
a mistake as to the Orient Mutual Insurance- 
Company, but it had been made by this com- 
pany within thirty days after the loss, accord- 
ing to the proofs in support of the libel. The- 
policy of the Orient Mutual Insurance Com- 
pany was issued by an agent in Chicago. 
There is no evidence that the agent of this 
company who issued the policy had authority 
to do the business under the laws of the state 
of Illinois. 

It was contended by counsel at the hearing: 
that the policy is void for having been issued 
in disregard of the requirements of the laws 
of that state. The statute laws of Illinois on 
this subject were read at the argument, from 
pages 595-599, 1 Stat. 1858 (Cook Ed.). These- 
laws require that insurance companies in- 
corporated and located in states other than 
the state of Illinois, produce certain state- 
ments respecting their liability and condition,, 
and procure from the auditor of the state au- 
thority to transact business within the state. 
And it is further declared that it shall be- 
unlawful for an agent to do business without 
having first complied with those laws. And* 
upon conviction for violating these require- 
ments, punishment by fine or imprisonment,, 
or both, may be imposed. 

Those statute laws do not declare void pol- 
icies issued by foreign companies through a> 
local agent in disregard or violation of them. 
The object of these statutes was for the se- 
curity of citizens doing business with such^ 
companies, by bringing them as near as pos- 
sible to local coi-porations, and also as a pro- 
vision for revenue. Where a statute prohib- 
its or annexes a penalty to its commission,. 
the act is made unlawful, but it does not 
follow that the unlawfulness of the act was^ 
meant by the legislature to avoid a contmct 
made in contravention of it Where a stat- 
ute is silent, and contains nothing from which 
the contrary can properly be inferred, a con- 
tract in conti-avention of it is void. But the- 
whole statute must be examined in order to- 
decide whether or not it does contain any- 
thing from which the contrary can be prop- 
erly inferred. Harris v. -Runnels, 12 How. 
[53 U. S.] 79; Ocean Ins. Co. v. Polleys, 13: 
Pet. [38 U. S.] 157. There is no penalty pro- 
nounced against a pei-son for obtaining a 
policy from, or doing business with, the com- 
pany that has not complied with the require- 
ments of those statutes. The insured in this 
case obtained the policy upon the payment of 
the premium, and has received from this 
company full satisfaction for the loss. 

If the owner of the cargo had not taken a 
policy from the agent of this company, but 
had shipped without insurance, he would be 
entitled to recover of the carrier for the loss, 
the value of the cargo. In my opinion, the 
carrier should not be permitted to make this- 
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-defense. The shipper might have brought a 
libel for the use of the company, and if the 
use were not expressed in the record, the 
couit would protect the company, even after 
A decree in favor of the libellant. 

This bring-s me to the consideration of the 
second objection to a decree for the Orient 
Mutual Insurance Company in this libel. The 
point presented is the non-payment of the 
loss prior to bringing the libel. Notice of a 
total loss of the cargo insured was given by 
the insured to the insurance company prior 
to the bringing of the libel, and demand of 
payment made. Where there is a total loss 
there is no necessity for a formal instrument 
-of abandonment. A total loss, with notice 
-and demand of payment, is equivalent to an 
abandonment and acceptance. The insured 
renounces and yields up to the insurers all 
the right, title and claim to what may be 
saved. The insurer then stands in the place 
<if the insured, and becomes legally entitled 
to all that can be rescued from destruction. 
"Where the thing insured, and eveiy part of 
it, is completely gone out of the power of 
the insured, it is just and proper that he 
should receive at once as for a total loss, and 
leave the jus x-ecuperandi to the insurer." 
-Marsh. Ins. B. I. A. 14. 

"The insured has a right to call upon the 
•underwriter for a total loss, and of course 
to abandon as soon as he hears of such a 
calamity having happened, his claim to an 
indemnity not being at all suspended by the 
<'hance of a future reeoveiy of part of the 
property, but because of the abandonment 
that chance belongs to the underwriters.'' 
Park, Ins. 9; Comegys v. Yasse, 1 Pet. [26 U. 
S.] 193. 

The payment of a total loss by the insur- 
ers, or their liability to pay such a loss, in 
■consequence of an abandonment, gives tliem 
an equitable i-ight to the propeity, or what 
remains of it, so far as it was covered by the 
policy- And the abandonment, considered as 
an assignment of property, must have refer- 
ence to the time of the loss. 2 Phil. Ins. § 
1707. 

It is a universal rule that all rights, claims 
and interests which are indispensably con- 
nected with the property insured, pass to the 
insurer by an abandonment of the property, 
so far as the same belonged to the insured, 
■and to the extent of the interest covered by 
the policy; as a right to contribution for 
general average, all claims for negligence or 
any misconduct causing injury to the prop- 
erty, as for collision or for injury to goods, 
or for an indemnity from a foreign govern- 
ment. Amould, Ins, (4th Ed., by ilaclach- 
lan) 863. 

Under the 34th admiralty rule, an insurer 
who has accepted an abandonment, which di- 
gests the original claimant of all interest, 
may be admitted to intervene, and become 
the dominus litis. The Ann C. Pratt [Case 
No. 409] : In this case it does not appear that 
the insurance companj' had satisfied the in- 



sured for the loss. "And the insurer may 
be allowed to intervene and become the dom- 
inus litis, when he can show an abandonment 
which divests the original claimant of all in- 
terest. But with this the respondent has no 
concern, nor can he defend himself by set- 
ting up these equities of others, unless he 
can show that he has made satisfaction to 
the party justly entitled to receive the dam- 
ages." The ilonticello v. MoUison, 17 How. 
[58 U. S.] 152, 156; Rogers v. Holly, IS 
Wend. 249. 

The owner and insurer in respect to the 
property and the risks incident thereto may 
be considered as one person, having the ben- 
eficial right to indemnity from the carrier. 
The notice of the total loss, with demand of 
payment according to tlie terms of the policj-, 
vested in the insurance company the exclu- 
sive title to the insured property, and fixed 
the liability of the insurer to pay the amount 
of the policy within thirty days. And upon 
the equitable principles of admiralty, the in- 
surer bei^g considered in the nature of a 
surety should not be required to satisfy the 
insured prior to instituting a libel against the 
carrier, when the insured does not object, 
nor intervene for his interest. In this case 
the insured was fully satisfied for the loss, 
and the carrier should not be pei-mitted to 
' oppose the prosecution of this libel on the 
part of the Orient Mutual Insurance Com- 
pany. 
Decree for libellants. 

[This decree was affirmed by the circuit court. 
Case No. 9,028.] 



Case ITo. 9,028. 

The MANISTEE. 

[7 Biss. 35.] 1 

Ou-euit Court, E. D. Wisconsin. Jan., 18742 

Collision — Ruxxixg in a Fog — Costkibutokt 
Negligesce — Patjient bt Insurer be- 
fore Filing Libel. 

1. When a steamer is running in a fo<? sur- 
rounded by sail vessels, and in close proximity 
to them, she ought to materially decrease her 
usual rate of speed- Seven miles an hour is en- 
tirely too fast under such circumstances. 

[Cited in The Leland, 19 Fed. 775; Clare v. 
Providence & S. S. Co., 20 Fed. 536, 538.] 

2. In a collision where a fault is chareo<I 
against one vessel, in relation to which the tes- 
timony is doubtful, and it appears by undis- 
puted testimony that the fault of another is 
flagrant, the latter only will be held responsiblo. 
and the doctrine of contributory negligence will 
not apply. 

3. Where a libel is brought by the underwriters 
for the loss of a vessel, they having paid the 
loss and claiming to be subrogated to the rights 
of the insured it is not material whether or no 
the money has actually been paid by them before 
the filing of the libel, if it was the bona fide 
intention of the owner to abandon. 

In admiralty. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Afiirming Case No. 9,027.] 
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H. H. & G. C. Markliam, for libellants. 
Finches, Lynde & Miller, for claimant 

DRUilMOND, Circuit Judge. In tills case 
I sliall affirm the decree of the district court 
[Case No. 9.027]. The circumstauces connect- 
ed with the collision which gave rise to this 
case are briefly: That the propeller Manistee 
was coming across the lake on the morning 
of the 24th of May, 1872, hound for Mil- 
waukee, and the schooner S. Robinson was 
bound down the lake. The morning was very 
foggy, with a light wind from the south and 
west It was so foggy that a vessel could 
be seen but a short distance. The Robinson 
had her port tacks aboard and was going 
free on her eoui-se, one point east of north. 
The vessels did not see each other until they 
were so near that a collision was very diffi- 
cult to avoid; at any rate it could not be 
avoided I think, by the schooner. Whether 
or not it might have been prevented by the 
propeller after the Robinson was seen admits 
pa-haps of more question. 

The district judge thought it could have 
been, but I do not think it is so clear. The 
propeller blew her whistle from time to tune 
as she kept on her course. The evidence is 
quite satisfactoi*y I think also that thei-e was 
a horn blown on board the schooner. It is 
denied by those on board of the propeller that 
the proper blasts of the horn were heard, 
namely, three blasts of the horn, indicating 
what course the Robinson was on. There 
was a slight breeze, the schooner not going 
more than three or four miles an hour, three 
and a half, perhaps. What indicates how 
much the propeller is in fault is the fact that 
the fog was very thick; so thick that a ves- 
sel could be seen but a va'y short distance, 
perhaps not over one or two himdred feet 
Although some of those on board of the pro- 
peller say it was not so, more of them say 
they saw the schooner a quarter of a mile. I 
doubt whether that is true. Of course, if it 
is true, the obligation on the part of the pro- 
peller to avoid the schooner was absolute. 
Kow, admitting that they saw the schooner a 
quarter of a mile off, they necessarily admit 
that they were in fault by running afoul of 
her, and it would have the effect to relieve 
the schooner of all responsibility. But I think 
that they did not see the schooner a quarter 
of a mile off. The fog being so thick, and 
the inability to see vessels except when they 
came very close together, fog horns being 
heard from various vessels in the immeaiate 
vicinity, it Was a flagrant fault for the steam- 
er to keep on her course as she did without 
abating her speed and without checking it 
until the collision was probably unavoidable. 

Now without laying down any absolute rule 
as to the speed at which a steamer should 
mn in a fog on these lakes, there can be no 
question but that when a steamer is run- 
ning in the fog, surrounded by sail vessels, 
as this steamer knew that she was, and in 
close proximity, that to run at the rate of 
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speed that this propeller was running was a 
gross wrong, a great risk which she had no 
right to incur to the sailing vessels that were 
near. 

I know what steamboat-men say; that they 
must make their time; tha,t they must iim in 
the fog. But they cannot be permitted to run 
with their usual speed in a fog, sm-rounded 
by sail vessels, against which they are liable 
to collide at any moment. 

The district judge thought the speed of this 
propeller was seven miles an hour. I think 
perhaps that the weight of evidence is that 
she was running faster than that But, sup- 
pose it was only seven miles an hour; it was 
too great a speed under the circumstances. 
They knowing, as they ought to have known, 
that they were suiTounded by vessels, they 
should have checked up so as to have had 
only reasonable steerage-way upon the pro- 
peller. 

Then as to the fault of the schooner: I 
cannot see tliat there was any fault on the 
part of the schooner that conti-ibuted to this 
collision. The weight of the evidence is that 
she kept her course, as she had a right to do. 
After seeing the. propeller it was impossible 
to avoid a collision— impossible at any rate 
on the part of the schooner. If there was a 
fault then, there was no fault on the part of 
the schooner that contributed to the collision. 
And where there is charged a fault against a 
vessel, as there is in this case by the defense, 
in relation to which the testimony leaves it 
doubtful whether it exists or not, and it ap- 
pears by the undisputed testimony that the 
fault of the propeller is flagi-ant, a court will 
not find the other party in "fault upon doubt- 
ful evidence when it can lay its hand upon a 
flagrant wrong and say that that, at any rate, 
was mainly the cause of the injury sustained. 

Now as to the blowing of the horns; the 
lookout; or the manner in which the schooner 
was steered: The testimony certainly is not 
satisfactory that there was a fault in any of 
those particulars, or any other, which con- 
tributed to the collision. Steamers must learn 
that they cannot rush through a fleet of sail 
vessels, on a public highway much frequented, 
in a dense fog, and in excuse say: "We must 
make our time; they must keep out of our 
way." They must not say that and expect 
if they sink a vessel as this propeller sunk 
this vessel, to escape paying for the loss. 
It is as clear a case as I have ever had be- 
fore me. The schooner that was sunk was 
loaded with 16,000 bushels of corn, and it 
was lost She wag stove almost right through 
amidships, and the men on board had hardly 
time or oppoi-tunity to escape, and in fact 
they lost a large part of their effects, cloth- 
ing, &c. The underwriters paid the loss on 
this com, and they have come in and asked 
that they shall be repaid and subrogated for 
the ownei-s in all their rights. 

An objection is made to the libel. One of 
the undenvriters paid for the loss Tyhich had 
been sustained a few days after the libel was 
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filed, and it is claimed that the rights of the 
parties must liave heen consummated at the 
time the libel was filed. The only question is 
whethei*, if there was an abandonment on 
the part of the owner of the corn to the 
underwriter, it was in such a way as to indi- 
cate that he intended to clothe the under- 
writer with all his rights. It is not material, 
I think, whether or not the money had been 
actually paid. And the proof is abundant, 
in this ease, that it was the intention of the 
owner of the corn to abandon all his rights 
and interests to the company, and it within 
a few days paid the loss, thus removing all 
doubt upon the subject as to the intention of 
the parties. I decide the case therefore upon 
the ground that, the owner having made an 
absolute abandonment, under circumstances 
showing that he did not intend to make any 
claim for the corn in any way, that it was 
absolute; that it was not necessaiy in order 
to file a libel that the money should be actu- 
ally paid. Of course, there need not have 
been an abandonment in the strict sense of 
the term here, because the thing abandoned 
was in the bottom of the lake and never re- 
covered. And that illustrates the view whicn 
the com-t has taken; so that the libel, wnich 
is a libel by the underwriters, was properly 
sustained by the district court, and the de- 
cree will be afiirmed. 

The cross libel filed by the owners of the 
propeller for the damages sustained by it be- 
cause of the collision, was properly dismissed 
by the district court, there being no cause for 
filing a libel against the Robinsola or its own- 
ers. The district court seemed to think the 
schooner was seen a sufficient distance off to 
have avoided the collision if the proper pre- 
cautions had been taken. I doubt that. I 
think the weight of the evidence is that the 
schooner loomed up all at once before the 
propeller so that neither could really have 
avoided the collision. 

Decree for libellants. 
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The MANITOBA. 

[2 Flip. 241; 1 11 Chi. Lejr. News, 23; 3 Chi. 
Law Bui. 809.] 

District Court, E. D. Michigan. Oct, 1878.2 

Collision — Due Diligence — SIeetixg Esd Ox — 
Speed. 

1. The collision act of 1864 [13 Stat. 58] pro- 
vides that when steamers are meeting end on or 
nearly end on. they shall port — each one — and go 
to the right, but this applies to cases in which 
each steamer is, at night, in such position as to 
see both of the colored lights of the other. 
Where the red light is opposite the red light of 
the other it does not apply, and if the green light 
of one of the steamers is opposite the green 
light of the other, or if in any case each vessel 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 

2 [AflBrmed by circuit court; case unreported. 
Decree of circuit court afErmed by supreme court 
in 122 U. S. 97, 7 Sup. Ct. 1158.] 



shows to the other a single colored light direct- 
ly ahead, or where both lights are anywhere but 
ahead, the rule does not apply. 
[Cited in The M. M. Chase, Case No. 9,684; 
Tlie New York, 53 Fed. 559; The Decatur 
H. Miller, 10 C. 0. A. 284, 62 Fed. 95.] 

2. There is no general obligation to slacken 
speed, although two steamers are found ap- 
proaching each other in such a way as that it is 
necessary to change the helm in order to avoid a 
collision, yet such an obligation arises in case of 
contmuous approach or when the approaching 
light IS found to be closing in instead of open- 
ing out. 

[Cited in The Jay Gould, 19 Fed. 769.] 

3. If the question he whether there was 
promptness in giving and executing orders upon 
a steamer immediately before a collision, the 
fact that the master left the deck after the 
lights of the approaching vessel had been seen, 
and did not return until after a collision had be- 
come inevitable, may be looked to, as also the 
further fact that the engineer for two or three 
times left his post to observe the approaching 
lights. The court may properly consider such 
facts as indicating a want of due diligence. 

The Comet was bound from Grand Island, 
Lake Superior, to Cleveland. Having round- 
ed Whitefish Point at about 8 p. m, she saw 
the red light of the Manitoba when about 
one-fourth to one-half a point upon her port 
bow. The Comet immediately ported her 
wheel half a point and steadied. After run- 
ning on a short time and finding that the 
Manitoba failed to open out, she ported again 
half a point, blew her whistle, which was not 
answered, and failing to shake off the Mani- 
toba, which seemed to be swinging under her 
starboard wheel, the Comet agaui was put 
hard a-port, the jManitoba now shutting in 
her red and opening her green light. Then 
the engines of the Comet were stopped and 
reversed, but it was too late. She was struck 
on the port bow by the Manitoba and jput 
nearly in two, and sunk in less than two min- 
utes. Eleven on board were lost. The Man- 
itoba was charged with having brought about 
the result, because of starboarding her wheel 
instead of porting as she ought to have done, 
as the vessels meeting were end on, or nearly 
end on. The Manitoba claimed that, having 
passed St. Maiy's canal, she made the bright 
light of the Comet when about half way be- 
tween Round Island and Iroquois Point— that 
the Comet was coming on from the direction' 
of Whitefish Point, and, if not heading on a 
course almost parallel opposite to that held 
by the Manitoba, was nearly doing so. The 
steamer, running at a moderate speed, was 
going about N. W. ^, N., and as the Comet 
was approaching she showed her bright and 
green light, which bore from one-half to 
three-fourths of a point upon the starboar"? 
bow of the Manitoba; that the latter vessel 
endeavored, if possible, to avoid collision, 
and to that end starboarded half a point and 
steadied, but the propeller still came on, now 
exhibiting her green and white lights, and 
as though she would fairly pass to the star- 
board of the Manitoba. In fact she seemed 
to be off a little, but on a sudden she swung- 
to starboard and across the bows of the Mani- 
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toba as tliough she wer.e under a port -wheel. 
The Manitoba at once was put hard a-star- 
board, the engines were stopped and reversed, 
"but the propeller had approached ' so near 
that the collision was inevitable. The Comet, 
it was averred, had committed a fault in not 
starboarding instead of porting. The ques- 
tion raised and argued was: Whether these 
vessels on approaching each other had exhib- 
ited to each other a green or red light. 

H. L. Tyrrell, for libellants. 

W. A. Moore and F. H. Canfield, for claim- 
ants. 

BROWN, District Judge. Before entering 
•upon a discussion of the testimony, there is a 
legal proposition, to which the attention of 
the court was challenged at the outset of the 
argument, and which libellants claim is de- 
cisive of the case. Admitting the theory of 
the Manitoba to be true, that she made first 
the bright and then the green light of the 
-Comet, three-quarters of a point on her star- 
board bow, it was insisted that the steamers 
Tvere still meeting "nearly end on" within the 
13th article, and that it was incumbent upon 
the Manitoba to port, instead of starboarding, 
as she did. The words "nearly end on" used 
in the 13th article, are susceptible of two en- 
tirely distinct interpretations. On behalf of 
the Comet, it is urged, that if vessels are ap- 
proaching so nearly end on, that prudence 
will suggest a change of the helm to avoid a 
misapprehension or chance of collision, such 
change should always be made by porting, 
notwithstanding the approaching vessel may 
exhibit a green light upon the starboard bow. 
Under the other definition, if the two vessels 
are each exhibiting to the other lights of the 
same color, there is no risk of collision with- 
in the meaning of the article, and each vessel 
is bound to keep its own side and may pursue 
its course with unabated speed, or, as formu- 
lated in the lines of Mr. Gray: "Green to 
Sreen or red to red, perfect safety, go ahead." 
The earlier decisions, both English and 
American, no doubt go far to sustain the po- 
sition of the libellants upon this point. The 
merchant shipping act, which in England pre- 
ceded the present law, under which the ves- 
sels of all civilized nations are now navigat- 
ed, provided that: "Whenever any ship, 
whether a steam or sailing ship, proceeding 
in one direction, meets any other ship, wheth- 
er a steam or sailing ship, proceeding in an- 
other direction, so that if both ships were to 
continue their respective courses they would 
pass so near as to involve any risk of a colli- 
sion, the helms of both ships shall be put to 
port, so as to pass on the port side of the 
other" (14 & 15 Vict. c. 79)— a rule substan- 
tially like the 13th article, except that it im- 
poses upon the sailing vessel an obligation to 
port when- meeting a steamer. In construing 
.this rule in the case of The Mangerton, Swab. 
120, a ship which was running free was held 
to be in fault, because seeing a steamer's 
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on her starboard bow, she held on her course, 
the master believing that, if the steamer did 
likewise, the vessel would have gone dear. 
He ought, it was said, to have expected that 
the steamer, on seeing his light, would have 
followed the rule and have ported; and 
should, therefore, have ported his own helm. 
See, also. The Admiral Boxer, Id. 193. In 
The Cleopatra, Id. 135, a steamer was con- 
demned for having starboarded on making 
the bright and green lights of an approaching 
vessel three points on her starboard bow, 
distant about three miles. So, too, in the 
case of The Stork, Holt, Adm. Gas. 151, decid- 
ed after the present law had taken efEect, Dr. 
Lushington held, that in order to excuse the 
Stork from porting, "it must be quite clear 
there were three points difference and not 
less, for surely it would never do to contend, 
where they were so nearly meeting end on, 
that if the evidence should be it was one or 
two points only in the direction they were 
meeting, that that would be sufficient to dis- 
pense with the observance of this rule." On ' 
appeal to the privy council, the court refused 
to adopt the language of Dr. Lushington, but 
observed it was not necessary to lay down 
any mle if it were competent for them to do 
so. "It is sufficient to say, that, whether the 
vessels were in such a relative position as to 
involve the risk of a collision, must be al- 
ways a question of fact to be determined up- 
on the circumstances." The court, however, 
found that the vessels were in such a rela- 
tive position that their course, if -pursued, 
would have involved risk of a collision, and 
j dismissed the appeal. In the case of The 
; City of Paris, Id. 21, the question was put 
1 to the assessors: "When the steamer first 
saw the steam tug moving toward her, and 
two points on her starboard bow, taking into 
consideration these vessels being on opposite 
courses, was there danger of their meeting 
end on, or nearly end on, so as to involve a 
risk of collision?" and they answered, "that 
the vessels were coming nearly end on, and 
the duty of each was to have ported." In the 
case of The Fingal, Id. 160, the court con- 
sidered that if vessels were within two points 
of meeting end on, they would fall within the 
latter part of the statement, "nearly end on." 
In the case of The Artemas, Id. 75, a differ- 
ence of two points was held not to exempt 
the vessels from the regulation of the 11th 
article. See, also, The Mexican, Id. 130. A 
similar want of deflniteness is apparent in 
the American authorities. See The Milwau- 
kee ICase No. 9,626]; The Nichols, 7 Wall. 
[74 U. S.] 656. 

These varying constructions of the act nat- 
urally led to a want of uniformity in the 
practice, ship masters as well as courts dis- 
agreeing among themselves as to how great a 
variance from dead ahead would still meet 
the requirements of nearly end on. There 
was a further difficulty involved in the fact 
that the exhibition of a green light or green 
and white lights directly ahead, or on the 
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stai'board bow is consistent not only witli ves- 
sels approaching upon a parallel course, but 
upon a course across that of the other vessel, 
in which case porting the helm would bring 
about the very disaster it was designed to 
avoid; in other words, the light may be dead 
ahead or nearly dead ahead, and yet the two 
ships may not be meeting end on. To Justify 
porting under article 13, not only must the 
ship cari-ying the light be end on, but the two 
ships must be meeting each other in that po- 
sition, and the exhibition of a single colored 
light directly ahead by no means justifies 
that inference. 

To put an end to this uncertainty, and to 
define with the utmcst practicable exactness 
the meaning of tlie words "nearly end on," 
on the 30th of July, 1SG8, an ordei- in coun- 
cil was issued to the following effect: "The 
said two articles, numbered 11 and 13 re- 
spectively, only apply to cases where ships 
are meeting end on or nearly end on, in such 
a manner as to involve risk of collision. 
They consequently do not apply to two ships 
which must, if both keep on their respective 
courses, pass clear of each other. The only 
cases in which the said two articles apply are 
when each of the two ships is end on or 
nearly end on to the other; in other words, to 
cases in which, by day, each ship sees the 
mast of the other in a line or nearly in a line 
with her own, and, by night, to cases where 
each ship is in such a condition as to see both 
of the side lights of the other. The said two 
articles do not apply by day to cases in which 
tbe ship sees another ahead crossing her own 
course or, by night, to cases where the red 
light of one ship is opposed to the red light 
of the otber, or where the green light of one 
ship is opposed to the green light of the other, 
or where a red light without a green light 
or a gi-een light without a red light is seen 
ahead, or where both red and green lights are 
seen anywhere but ahead." While this order 
has never been formally accepted by the su- 
preme court as the correct interpretation of 
the 13th article, it has received the sanction 
of tlie district courts for the Southern and 
Eastern districts of New STork, and has not, 
so far as I can gather, been repudiated any- 
where. It was adopted verbatim by Judge 
Blatchford in the case of The America [Case 
No. 281], and was approved by Judge Bene- 
dict in The Sylvester Hale [Id. 13.712]. By 
an imperial decree promulgated May 26, 1869, 
it was incorporated in the law of France (De 
Fresquet, Des Abordages, p. 107). It appears 
also to have been adopted by Hamburg, Rus- 
sia and Sweden, in 1838. While in some 
cases, where a colored light is made veiy 
nearly dead ahead, it may lead vessels to 
approach each other in a dangerous prox- 
imity, it is quite evident that so long as each 
exhibits to the other a light of the same 
color, there can be no collision, and any lia- 
bility to error or confusion can be obviated 
by porting from a red, or starboarding from 
a green light. As it is very desirable that the 
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construction given to this law should be as 
miiform as the law itself is general, particu- 
larly upon waters where British and Ameri- 
can vessels are constantly meeting each oth- 
er, I deem it the safer and better plan to 
adopt the order in council as the law of this 
comt, at least until oven-uled by a higher 
authority. I hold, therefore, that under her 
theory of the facts, the Manitoba was not in 
fault for starboarding as she did. 

What the exact facts of the collision are ir 
is certainly difficult to determine. Not nnly 
is the testimony upon either side in direct and 
irreconcilable conflict with that upon tbe oth- 
er, but the witnesses upon one, if not upon 
both sides, swear to appearances utterly in- 
consistent with the movements of their own 
vessels as stated by them. The theory of the 
Comet that she made the red light of tne 
Manitoba and kept it constantly on her port 
bow is not only sworn to directly by her mas- 
ter, her second mate, and her wheelsman, but 
it is claimed to be verified, and in fact dem- 
onstrated, by two subordinate circumstances, 
pi-oved by uncontradicted testimony. 

First. That the Comet, in rounding "^^Tiite- 
fish Point, hugged as close to land as possi- 
ble, expecting heavy seas, and, hence, when 
she straightened up on her course to Point 
Iroquois, she was further to the westward 
than the usual course of vessels intending to 
round that point would take them; while the 
Manitoba, intending to make Michipicoten, on 
the northeast shore, would naturally have 
been further to the eastward than the usual 
course of vessels rounding the point would 
take them. 

The testimony of the Comet's crew does 
tend to show that she passed a little nearer 
to the point tlian usual, although there was a 
heavy wind from the southeast blowing on to 
the point, and it is a little difficult to see why 
she should wish to hug it so close; but in 
that regard, it appears to be contracted by 
that of the master and mate of tbe Havana, a 
steamer bound up, which passed the Comet 
a short distance below Whitefish Point and 
some seven or eight hundred feet upon h ex- 
port side. These witnesses swear they pass- 
ed Whitefish Point themselves at the usual 
distance of a mile or a mile and a quaiter, 
indicating that the Comet was probably about 
a mile out from the Point when she passed it. 
In this connection, they also swear they saw 
the Manitoba's light astern and upon then- 
port quarter. While it is true the Manitoba 
was intending to stop at Michipicoten, the 
direct course to which would lead hdr a con- 
siderable distance off Whitefish Point, yet as 
her crew unite in swearing that they were 
steering for the light upon the Point keeping 
it a little ofe their port bow, and intending to 
pass it at the usual distance, I do not feel 
at liberty to say that they are not to be be- 
lieved in this particular. 

Second. Shortly after rounding Whitefish 
Point, the Comet made the lights of the barge 
Havana, a little to port, and to give her an 
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easy berth she ported half a point and ran 
from five to fifteen minutes under this port 
wheel, before resuming her southeast course 
down the lake. Whatever weight is given 
to this testimony is counterbalanced by the 
fact, that the general course of the Comet 
down to the lake was half a point further to 
the eastward than it would have been if she 
had been sailing in a comrse directly opDOsite 
to that of the Manitoba. The course of the 
Manitoba was northwest half north, while 
that of the Comet was directly southeast 
The tendency of this divergence would be, 
assuming that the compasses of each were 
exactly alike, to display the green light of the 
Comet to the Manitoba. A change of half a 
point from a course parallel to that of the 
Manitoba, would, in a distance of six miles, 
carry the Comet about half a mile to the 
eastward of the Manitoba's course, assuming 
that the Manitoba was pursuing the usual 
course from Point Iroquois to Whitefish 
Point While there is nothing showing that 
the Comet did deviate to that extent it seems 
to me to offset any inference, which might 
be derived from the fact of the Comet porting 
to pass the Havana, that she was westward 
of the JIanitoba's com-se. 

Third. It is claimed to be a physical impos-" 
sibility that these vessels should have collid- 
ed as they did, from the positions in which 
the evidence of the Manitoba places them, at 
the time the Comet's wheel was put hard a- 
port, and the jSIanitoba's hard a-starboard. 
At the time the Comet put her wheel hard a- 
port, and exhibited her red light, the wit- 
nesses on board the Slanitoba claim that she 
Avas from 350 to 400 feet ahead of her, and 
about the same distance to starboard. The 
speed of the Manitoba being considerably 
greater than that of the Comet, it would seem 
to follow that if the lielm of the Manitoba 
had been put to starboard at the same time 
that that of the Comet was put to port, the 
Manitoba would have passed the point of in- 
tersection first; and hence, the inference is, 
that the relative positions were not as stated 
by the Manitoba, but that the Comet was to 
the port instead of to the starboard. 

Assuming that the helms of both vessels 
were put hard over at the same moment and 
adding to this the fact that the Manitoba was 
the faster vessel, it would necessarily follow 
that she would have passed the point of in- 
tersection first But the theory of the Mani- 
toba is not inconsistent with a 'sudden prior 
porting on the part of the Comet, and a fail- 
ure on the part of the Manitoba to swing as 
rapidly to starboard as the Comet did to port. 
If the Comet ported her wheel before the 
Manitoba starboarded (and this is the Mani- 
toba's theory) she would have the advantage 
of the aianitoba, and might pass the point of 
intersection first; it would natuiiilly take 
some little time for the Manitoba to get her 
wheel hard over, and to deviate from her 
course. There is another inference, however, 
to be deduced from this theoiy of the Mani- 



toba, to which allusion will be made here- 
after. 

The case made by the Comet is manifestly 
inconsistent with itself and untrue. If she- 
made the Manitoba's red light on her port 
bow, and ported half a point and again an- 
other half point, and still she could not opea 
out the approaching vessel, it shows conclu- 
sively they must have been approaching oxt 
converging lines, and the Manitoba must 
have displayed a green and not a red light- 
I am more inclined to think, however, that 
she made the red light of the Manitoba oa 
her starboard bow; that her first porting- 
brought her on a coui-se exactly parallel to- 
that of the Manitoba, and that her green, 
light was displayed at a considerable greater 
distance than the Comet's testimony would 
seem to indicate, and that the collision was: 
brought about by a persistent effort to ap- 
ply the 13th rule, and to pass the Manitoba 
under a port helm. This is corroborated to a 
certain extent by the statement of EafEerty, 
the wheelsman, on cross-examination, that 
he judged the Manitoba was half a mile off 
when she showed her green light I feel 
compelled to say, too, that considerable doubt 
is thrown upon the Comet's case by the tes- 
timony of Mr. Hathaway, the reporter of the- 
Free Press, who swears that Captain Dugot 
told him that he had been on deck about half 
an hour, and leaving the boat in charge of 
the mate went below, but was not gone more- 
than five minutes before returning. Hatha- 
way being entirely disinterested, I am dis- 
posed to credit his testimony, notwithstand- 
ing Dugot's denial. 

The ease of the Manitoba is supported by 
the testimony of her mastei", mate, wheels- 
man, engineer and cabin boy, whose state- 
ments are also corroborated by those of four 
passengers. While in an ordinary collision 
case, the court will pay very little regard to- 
a mere sux)eriority in the number of the crew 
sworn, and will seek to determine the questiou 
of fault by the uncontradicted testimony, and 
by the probabilities of the ease, I do not feel 
at libex-ty to treat so lightly the testimony of 
disinterested and intelligent passengers, pro- 
vided they are so located as to be able to ob- 
serve the bearing and color of approaching- 
lights. The testimony of the Manitoba's pas- 
sengers has aided me greatly in solving the 
difficult problem of the relative bearing of 
these vessels. 

George Bisset, a merchant of Kinkarden,. 
who was standing forward on the promenade- 
deck, for twenty minutes before the collision, 
noticed the Manitoba steering between the 
white light of the Comet and the light upon 
Whitefish Point. Captain Symes came back 
and spoke to him; showed him the green 
light, and said: "We have to pass on the 
green side with our green side, and if a red 
light was shown we have to pass on the red 
side;" was then standing right at the center 
of the promenade deck; stood there untU. 
four or five minutes before the collision, there 
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^oing for a moment into the cabin to light 
a cigar, returned to the deck and stood lean- 
ing against the railing on the starhoard side, 
about twenty feet from the stern. The Com- 
et was still displaying a green light; looked 
over his left shoulder to see her pass, and 
not seeing her, looked ahead and saw her 
■cross the bows of the Manitoba. George "W. 
Barry, a druggist and insurance agent of 
Lueknow, was standing on the bow of the 
"boat on the promenade deck, fifteen minutes 
before the collision; saw the bright light of 
i:he Comet on the starboard bow, and "White- 
fish light on the port bow, but did not notice 
the colored light Noticed Bisset and Cap- 
tain Symes talking together; saw the sudden 
sheer of the Comet across the bow. John S. 
Tenant, a physician of Lueknow, was stand- 
ing on the promenade deck, at the foot of the 
ladder to the right of the pilot house; saw 
tlie white and green lights of the Comet on 
the starboard bow; the Manitoba seemed to 
"be steering between the Comet and White- 
fish Point light; suddenly saw her sheer and 
-show a red light so near that he thought he 
could throw a stone aboard of her. Angus 
Bethune, paymaster on the railroad, from 
Fort William to Red river, had been to Ot- 
tawa on government business, and was re- 
turning on the Manitoba. Was sitting at the 
door of the engine room, taking a smoke; got 
up and walked to the forward right hand 
gangway of the steamer to look for White- 
fish Point light; saw a steamer ahead; call- 
ed the engineer and remained there, and soon 
discovered the steamer was coming towards 
lis; said to him, there was a steamer coming, 
and that she was on the wrong side. The en- 
gineer came up and said there was plenty of 
room to pass on that side. Soon saw the 
'Comet down upon us, her broadside crossing 
our bow. The engineer looked and ran back 
to his engine. She would have passed on our 
right hand side if she kept her course; seem- 
-ed to be a couple of lengths or more off when 
she changed her course. 

Now conceding, what unfortunately is too 
-often true of sailors, that they place a higher 
value on fidelity to their vessel than upon 
fidelity to truth, and esteem their allegiance 
more saCred than their oath, I cannot assume 
that mere passengers are actuated by any 
-such motives. These four men have sworn 
to a state of facts entirely inconsistent with 
the theory of the Comet, and strongly cor- 
roborative of that of the Manitoba. They 
were in a position to see, and they can hard- 
ly have been mistaken. They have sworn to 
the truth, or they have been guilty of a per- 
jury which has not even the excuse of self- 
interest to palliate its heinousness. 

I do not overlook In this connection the 
statements said to have been made by the 
master and engineer of the Manitoba after 
the collision. They are sworn to by the mas- 
ter and second mate of the Comet, and de- 
aiied by the parties who are said to have 
inade them. As the witnesses on both sides 



are equally interested, and the words are 
very likely to have been misunderstood, I 
must hold that they ai-e not proven. 

Upon careful perusal of this testimony, I 
am forced to the conclusion that these ves- 
sels were mutually displaying their green 
lights, and that the collision was brought 
about luimarily by the unauthorized porting 
of the Comet. 

It only remains to consider whether the 
Manitoba be not also in fault for not slacken- 
ing speed. The testimony is uncontradicted 
that the engineer did not receive the order to 
stop and back until just as the vessels came 
together. That there is no general obligation 
to slacken speed, notwithstanding two steam- 
ers are approaching each other in such a man- 
ner that a change of helm is necessary to 
avoid risk of collision, is undisputed. The 
Earl of Elgin, L. R. 4 P. C. 8; The Free State, 
91 U. S. 200. 

It is equally clear that this obligation does 
arise, whenever there is any uncertainty as 
to the position or movements of the approach- 
ing vessel, or when she appears to be violat- 
ing the rules of navigation. In the case of 
The Earl of Elgin, an exception is made of 
cases of a "continuous approach" by which 
we are to understand, not merely where the 
two colored lights continue to be visible, but 
a single light appears to be closing in in such 
a manner as to indicate that the courses 
of the two vessels are converging. So in 
the case of The Scotia, 14 Wall. [81 U. S.] ISl, 
the court remarked, "We have already said 
that she was not bound to take any steps 
to avoid a collision until danger of collision 
should have been apprehended, and we think 
there was no reason for apprehension until 
the ship light was seen closing in upon her." 
[Case No. 12,513.] See, also. The Mary San- 
ford [Id. 9,225]. 

In the case of Dyer v. National Steam Nav. 
Co. [Case No. 4,224], the steamer was con- 
demned for not slackening speed under simi- 
lar circumstances. The court observed, "It 
was the duty of the steamer, as soon as it 
was noticed that she was not shaking off 
the light by porting her helm, to have slack- 
ened her speed, and ascertained the direc- 
tion in which the. ship was sailing, and acted 
accordingly; instead of which she kept up 
her full speed until the collision was inevi- 
table." 

I see no reason to doubt that the Comet 
continued to show her green light until with- 
in a short distance of the Manitoba. Her 
course diverged a half point to the east- 
ward of the Manitoba, consequently her first 
porting brought her upon an exactly parallel 
course, and as she was to the starboard of 
the Manitoba she would continue to display 
her green light, and as the Manitoba star- 
boarded and opened out this light, she might 
port another half point without shutting it 
in or showing the red; but approaching the 
Comet so nearly end on as she did, she was 
bound to watch her lights with the utmost 
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Tigilance, and to ease her engines the mo- 
ment she perceived the Comet was failing in 
lier duty. There could he no collision so 
long as the Comet continued to exhibit a 
green light, but there might be such an. ap- 
proach of this light as to show that the 
Oomet had ported, a manoeuvre which, if 
persisted in, would inevitably throw her 
across the path of the Manitoba, and bring 
about a collision. That such continuous ap- 
proach took place and was observed, is evi- 
dent from the testimony of the master and 
mate. Captain Symes says that he made 
the green light three-fourths of a point on 
his starboard bow; that he remained on deck 
Ave or six minutes, and the green light then 
bore at least half a point on his starboard 
bow, showing, at least, that he was not 
opening it out. The mate, who remained in 
■charge of the Manitoba up to the moment 
■of the collision, says, that when they were 
one and a half or two miles apart, the green 
light bore three-fourths of a point on his 
starboard bow; that he then starboarded 
half a point, making the green light one 
4ind a fourth points off his starboard bow, 
but that when the Comet began to swing, the 
lights had closed in, so that it was not more 
than half a point or a point off. This shows 
that from the time the Manitoba starboarded, 
the Comet was steadily drawing in under a 
port wheel. If the two steamers were ap- 
proaching upon an exactly parallel course, 
the light of the Comet would naturally open 
out, and the starboarding of the Manitoba 
would increase this tendency, so that if the 
<3omet had kept her course, the angle of the 
green light with the course of the Manitoba 
would constantly approximate to a right, 
angle. Instead of that, the light kept stead- 
ily closing in. There could be but one infer- 
once from this— the Comet had ported. This 
was manifest some time before she shut in 
lier green light and displayed her red light, 
and the Manitoba should at least have eased 
her engines or blown a whistle, as required 
by the universal custom upon the lakes. 

Nor am I satisfied that the order to stop 
and revei-se was given as promptly as it 
should have been. According to the Mani- 
toba's theory, the Comet was from 350 to 
400 feet to the starboard, and about the same 
■distance ahead of her before her change of 
light was observed. The entire testimony 
on the part of the Manitoba tends to show 
that the Comet would have passed from 300 
to 400 feet from her if she had kept her 
-course. Admitting that distances are decep- 
tive, and that the Comet might have been 
much further ahead of the Manitoba than 
•400 feet, yet it seems to me, if the engines of 
the Manitoba had been promptly stopped 
and revex'sed, a collision might have been 
avoided. Obviously, this was the first and 
instant duty of the Manitoba, upon -discover- 
ing the change of lights. A change of wheel 
was a matter of secondary consideration, 
tout the obligation to stop and reverse was 
IBfed.cas.— 40 
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imperative. In this respect the case is much 
like that of The Comet [Case No. 3,051], 
where the Injured vessel in this case was 
libelled for sinking the steamer Silver Spray 
in Lake Huron. The observations of Judge 
■Woodruff in that case are pertinent here. 
He condemned the Silver Spray, not only 
for starboarding, but for failure to slacken 
speed after the red light was disclosed upon 
her starboard bow. "While I make no criti- 
cism upon the action of the Manitoba here 
in putting her helm hard a-starboard, al- 
though I think this was an error, I am of 
the opinion that she should have stopped 
and reversed. If she had ported or slowed 
and backed, and perhaps if she had done 
nothing, the collision would not have taken 
place. After a collision has become immi- 
nent, almost any error on the part of the 
steamer will be pardonable except that of 
not stopping and reversing;- and for this 
error, which is rendered more probable by 
the fact that the engineer left his post and 
ran to the starboard gangway, after the 
Comet put her helm hard a-port, I think 
the Manitoba must be condemned. The 
Great Republic, 23 Wall. [90 U. S.] 20. I 
think, too, the conduct of the master in 
leaving the deck after the Comet's light had 
been visible for some time, and not return- 
ing till the collision had become inevitable, 
is open to criticism. Such changes in com- 
mand ax'e likely to lead to confusion, and are 
looked upon with great disfavor by the 
com-ts. Hazlett v. Conrad [Case No. 6,288], 
A decree will be entered apportioning the 
damages and referring it to a commissioner 
to ascertain and compute the same. 

[NOTE. On aiareh 15, 1882, the commission- 
er's report as to the amount of damages was 
confirmed by the district court. The owners of 
the Manitoba then appealed to the circuit court 
from so much of the final decree of the district 
court as adjudged the Manitoba to be in fault. 
The circuit court heard the case on pleadings 
and proofs, and afiirmed the decree of the court 
loelow (case unreported). 

[The claimants of the Manitoba then took 
the case, on appeal, to the supreme court. Jus- 
tice Blatchford delivered the opinion, afHrming 
the decree of the circuit court. 122 U. S 97, 7 
Sup. Ct. 1158.] 

MANITOWOC COUNTS (GOEDGEN v.). 
See Case No. 5,501. 

MANITOWOC DOCK CO. v. The OHRISTO- 
PHEB NORTH. See Case No. 2,707. 
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MANKIN V. CHANDLER et al. 

[2 Brock. 125.] i 

Circuit Court, E. D. Virginia. Nov. Term, 
1823. 

JqUGMENT — ^ReS J UDICATA — ESTOPPEL — ATTACH- 
MENT — NosnESiDEXT Debtor. 

Where process is to be served ,on the thing it- 
self which is the subject of controversy, and 

1 [Reported by John W. Brockenbrough, Esq.] 
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where the mere possession of the thing itself by 
the service of that process, and making procla- 
mation, authorizes the court to decide upon it 
without notice to any individual whatever, it is 
a proceeding in rem, to which all the world are 
parties, and in every such case, the decree is con- 
elusive evidence against all parties interested, 
though not brought before the court by process. 
But a foreign attachment (under the law of Vir- 
ginia, see Rev. Code 1819, c. 123, p. 474), is not 
a proceeding in rem. It is a suit by a plaintiff 
against defendants, and a decree in such a case 
is conclusive evidence only against parties and 
privies. Thus, C. being indebted to W., gave 
his note for the amount, and TV. assigned the 
note to JI.. and W. afterwards left the country. 
R., a creditor of W., attached the effects of W. 
in the hands of C C. had notice of the as- 
signment of his note to JI. A decree was ren- 
dered in favour of R. M. subsequently brought 
suit upon the note against 0., but the decree was 
satisfied before service of the process in the 
second suit. C. pleaded the decree in favour of 
R., in bar of M.'s right of action, and to "this 
plea, il. demurred. The court sustained the de- 
murrer, on the ground, that A decree rendered 
in a suit between two parties, is not admissi- 
ble evidence in a suit between one of those par- 
ties and a third party. But the court held, that 
if M. had been a party to the first suit, the 
decree would have operated a bar^ and the de- 
murrer would have been overruled. " 

[Cited in Cole v. Brandt. Case No. 2,978; 
Smith V. Miln, Id. 13.081; Miller v. U. S., 
11 Wall. (78 U. S.) 328; Alabama & C. R. 
Co. V. .Tones. Case No. 127; Michaels v. 
Post, 21 Wall. (88 U. S.) 428.] 

[Cited in Smith v. Blatehford. 2 Ind. 180, 
52 Am. Dec. 506; Bruffi v. Thompson (W. 
Ya.) 6 S. E. 359; Street v. Augusta Ins. it 
B. Co., 12 Rich. Law, 13; 75 Am. Dee. 715. 
Cited in brief in Bm-tners v. Keran, 24 
Grat. 51. Cited in Holly River Coal Co. v. 
Howell, 36 W. Va. 503, 15 S. E. 218; Brown 
V. Smart, 69 Md. 333. 14 Atl. 472, and 17 
Atl. 1101: Rigney v. Rigney, 127 N. Y. 412, 
28 N. E. 406.] 

At law. 

MARSHALL, Circuit Justice. This is an 
action of debt, brought by the plaintiff, as as- 
signee of Walsh, on a note given by 

the defendants to Walsh on the 10th of Octo- 
ber, 1818. The defendants plead in bar, a 
decree made by the county court of West- 
moreland, sitting in chancery, in a suit 
brought by Thomas Rowand, a creditor of 
the said Walsh, against the said Walsh and 
the defendant John Chandlei', to attach the 
effects of the said Walsh in the hands of the 
said Chandler, and subject them to the pay- 
ment of the debt due from Walsh to Row- 
and. The record of the proceedings in that 
suit, forms a part of the plea, and shows that 
the note was assigned anterior to the answer 
of the defendant, and that he had notice of 
the assignment. The decree directs the de- 
fendant, John Chandler, to pay to Thomas 
Rowand, out of the note given by John 
Chandler &, Co. to Walsh, the sum which was 
shown to be due from Walsh to Rowand; 
and the decree was enforced before the serv- 
ice of process in this cause. 

To this plea the plaintiff has demurred, and 
the defendants have joined in demurrer. 

It is admitted that the decree of the coun- 
ty court of Westmoreland is erroneous, and 



would, unquestionably, be reversed if carried 
before a superior tribunal. But this coiu't 
can take no notice of its errors. While it 
remains in force, it binds the subject as con- 
clusively as it would do, had it been affinned 
in the highest court in the countiy. Th? 
question is, can it affect the rights of tia^ 
plaintiff in this cause? for if it can, it con- 
cludes them. 

In support of the demurrer, it is argued, 
that this decree cannot be given in evidence 
in this cause, as the plaintiff is neither a pai'- 
ty nor a privy, it not being alleged that the 
assignment, or notice of it, was subsequent 
to the attachment. 

The rule relied on by the plaintiff is famil- 
iar to every gentleman of the profession, and 
has not been controverted; but the defend- 
ant's counsel insists that this is a case to 
which that rule does not apply, because it is 
not within the ordinary jurisdiction of a court 
of chancery, but a case of -which that court 
takes cognizance, by virtue of a statute, and 
is, in its nature, a proceeding in rem, and not 
in personam. It is, he saj-s, a sentence on 
the thing itself, and not a decree against the 
person, and that in all cases of this desci-ip- 
tion, the subject matter is bound by the sen- 
tence, and the title of those who are not par- 
ticularly before the court, is as entirely de- 
cided, as the title of those who are. In sup- 
port of this rule, he referred to the effect of 
decisions in the courts of admiralty, and in 
the court of exchequer, in England, which 
courts entertain suits in rem, to which all the 
world are said to be parties. 

The principle on which the defendant re- 
lies, is as little to be questioned as that as- 
serted by the plaintiff. The whole inquiry 
is, to which class of eases does that under 
consideration belong? What is the natm'e of 
a proceeding in rem? And in w-hat does its 
specific difference from an ordinary action 
consist? Is every action in which a specific 
article is demanded a proceeding in rem? If 
it were, a writ of right which demands lands, 
of detinue which demands a personal chat- 
tel, would be a proceeding in rem, to which 
all the world would be parties, and by which 
the rights of all the world would be bound. 
But this, all know, is not the law. What, 
then, is the rule by which cases of this de- 
scription are to be ascertained? 

I have always understood that wliere the 
process is to be sei-ved on the thing itself, 
and where the mere possession of the thing 
itself, by the service of the process and mak- 
ing proclamation, authorizes the court to de- 
cide upon it without notice to any individual 
whatever, it is a proceeding in rem, to which 
all the world are paities. The rule is one of 
convenience and of necessity. In cases to 
which it applies, it would often be impossible 
to ascertain the person whose property is pro- 
ceeded against, and it is presumable that the 
person whose property is seized, is either him- 
self attentive to it, or has placed it in the 
cai'e of some person who has the power, and 
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■whose duty it is, to represent Mm and assert 
his claim. Such claim may be asserted; hut 
the jmlsdiction of the court does not depend 
on its assertion. The claimant is a party, 
■whether he speaks or is silent; whether he 
asserts his claim or abandons it. 

Thus, in tlie case of Scott v. Shearman, 2 
W. Bl. 977, -which ■was an action of trespass 
against the officer ■who had seized goods 
•which -were condemned in the com't of ex- 
chequer, Judge Blackstone says, "the sentence 
of condemnation is conclusive evidence in a 
case in which no notice was given to the own- 
er m' person, who was not a party to the suit, 
because the seizure itself is notice to the own- 
er, who is presumed to know whatever be- 
comes of his own goods. He knew they were 
seized by a revenue officer. He knew they 
were carried to the king's warehouse. He 
knew, or might have known, that by -Uie 
course of law, the validity of that ^eizure 
would come on to be examined in the court 
of exchequer, and could be examined nowhere 
else. He had notice by the two proclama- 
tions, according to the course of that court. 
He had noUce by the writ of appraisement, 
which must be publicly executed on the spot 
where the goods were detained. And having 
neglected this opportunity of putting in his 
claim and trying the point of forfeitm'e, it 
was his own laches, and he shall for ever be 
concluded by it." But in every case where 
parties are necessary to give the court cog- 
nizance of the cause, the decree, the judg- 
ment, or the sentence, binds those only (with 
some few exceptions standing on particular 
principles), who are parties or privies to it. 
If a party is necessary, it follows that the 
party should be one who has the real intpvest; 
and to secure this, the interest of persons who 
are not parties cannot be affected. This is 
understood to be as true with respect to cases 
in the com-ts of admiralty and of the ex- 
chequer, as in courts of common law and 
chancery. If a case be cognizable in either 
of those courts, in consequence of the seizure 
whieli vests the possession, and of a general 
proclamation of that fact, every pei-son is a 
party to the proceeding, and his interest is 
bound by the sentence; but in a case in which 
the law requires that parties should be 
brought before the court, the sentence binds 
those only who are parties. 

If this be the rule, it remains only to ex- 
amine the act of assembly which gives this 
remedy, in onJer to ascertain its character. 
The law enacts, 2 that "if in any case which 
hath been or shall hereafter be commenced, 
for relief in equity in any superior comt of 
chancery, or in any othei' court, against any 
defendant or defendants, who are out of this 
country and others within the same, having 
in their hands effects of, or otherwise indebt- 
ed to, such absent defendant or defendants, 
or against any such absent defendant or de- 
fendants, having lands or tenements wi+hm 

2 See Rev, Code Va. 1819, c. 123, p. 474. 



the commonwealth, and the appearance of 
such absentees be not entered, &c.," "in all 
such eases the court may make any order, 
&c." The act then proceeds to make publi- 
cation equivalent to service of the process, so 
far as is necessary to enable the court to de- 
cree in the cause. 

The process, then, given by the act of as- 
sembly in the particular case, is not against 
the thing, but the person. It is in a suit 
brought against a defendant not residing in 
the coimtry, and having effects witliin it, that 
this proceeding is allowed; and of course, 
the foreign defendant must be named in the 
subpoena and in the bill. The questions to 
be decided by the court in every such case 
are— is the foreign defendant indebted to the 
plaintiff, and are the attached effects his prop- 
erty? The plaintiff must establish both of 
these facts, and the defendants may contro- 
vert them. It is, then, a case which, by the 
veiy words of the law, is a suit between par- 
ties by which the rights of the individuals 
before the court are to be examined and de- 
termined. * The law substitutes publication 
for service of process on the absent defend- 
ant, which shall give xhe court jurisdiction 
over the cause, and enable it to make a de- 
cree for the payment of the debt, which is 
chargeable on his effects in the hands of the 
garnishee. No reason can be assigned why 
this decree should bi^?d a person who is not 
a party nor privy to it, which does not apply 
to every case. No reason can be given for 
the mle which dees not apply to this case. 

It is, we are told, excessive oppression that 
a court of justice should decree a man to pay 
a sum of money, and after enforcing its de- 
cree; compel, him to pay the money a second 
time to another person. This is admitted; 
but it is also oppression to decree the money 
of A. to B.; every illegal and unrighteous 
judgment of a court is oppression. The law 
presumes no such judgment to be given; but 
if it be given, the law deems it more reason- 
able that the loss should fall on a person 
who was a party to the suit, who conld assert 
his rights and controvert the decision, than 
on him who was not a party to it, and who 
had no opportunity of controverting it Had 
Mankin been a pai-ty to the suit in Westmore- 
land county court, the decree would have 
bound him, had it been as iniquitous as it 
now appeai-s to be; but not being a party, 
the rule of law protects him from its opera- 
tion. 

It has been truly said," that our law respect- 
ing foreign attachments, is founded on the 
same proceeding in London, which is estab- 
lished by custom. Some inconsiderable dif- 
ference exists as to the manner of proceed- 
ing against the absent defendants, which has 
no bearing on the question arising in this 
case; as to that question, the law is the 
same. The case of M'Daniel v. Hughes, 3 
East, 367, goes fully into the law on this sub- 
ject; in that case, as in this, a decree of the 
court was pleaded hi bar to an action brought 
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by the foreign defendant himself against Ms 
debtor, and in that case, too, a demun-er was 
filed to the plea. It Tvas contended m argu- 
ment, "that three parties are necessary in a 
foreign attachment— the plaintiff, the defend- 
ant, and a garnishee. The plaintiff must 
prove his debt, the defendant must have due 
notice of the process against him, and the 
garnishee must be in actual possession of the 
defendant's property which is to be attached.'* 
The law, as laid down for the plaintiff, was 
not controverted; but it was insisted that, ac- 
cording to the custom, the return of nihil au- 
thorized the attachment; and of this opinion 
was the eouit, and for this reason the demiu:- 
rer was overruled. The person who claimed 
"the property was in that case a party to the 
suit, and such proceedings were had against 
him as, according to the custom, authorized 
the court to pronounce judgment in the case. 
He was precisely in the same situation as 
the plaintiff in this case would have been, 
had he been named as a defendant in the 
subpoena, and been included in the publica- 
tion. Had this essential circumstance been 
wanting in the ease of M'Daniel v. Hughes, 
it is apparent from the whole report, that the 
demuiTer must have been sustained. 

Upon the best examination I have been 
able to make of the cases which have been 
cited, as well as upon principle, I am perfect- 
ly satisfied, that a foreign attachment is not 
to be considered as a proceeding in rem, but 
as a suit by the plaintiff against defendants, 
and that a decree in such cases is within the 
general rule of being conclusive evidence only 
against parties and privies. The demurrer, 
therefore, is sustained. 

NOTE. In Kelso v. Blackburn,' » Leigh, 306, 
Carr, J., said, that "the proceeding by foreign 
attachment, against absentees, was an innova- 
tion upon the common law; a proceeding in 
rem founded on the necessity of the case, lest 
there should be an absolute failure of justice, 
and like all es parte proceedings, it was liable to 
great abuse, unless carefully watched and strict- 
ly confined to the ground covered by the law. 
It was not under their general jurisdiction that 
courts of equity took cognizance of those cases, 
but under particular statutes; and these, it 
would be found, had, with special care, marked 
out the extent and described the manner of the 
proceeding.'' It is very apparent, from an ex- 
amination of the case of Kelso v. Blackburn, 
that Judge Carr did not intend to say, that the 
proceeding by foreign attachment, in Virginia, 
was, in the strictest sense of the term, and to 
all intents, a proceeding in rem, but simply that 
it was in the nature of a proceeding in rem. 
The question in that case was, whether the es- 
sential circumstance of the non-residence of the 
debtor was set forth with sufiicient distinctness 
in the complainant's bill, the foundation of ihe 
jurisdiction of the court being the non-residence 
of the debtor, and his having effects in Virginia. 
If, because cognizance of the proceeding in for- 
eign attachment was not taken by courts of 
equity, by virtue of their "general jxitisdiction," 
but under "particular statutes," and because it 
was "liable to great abuse." the proceeding 
should be "carefully watched and strictly con- 
fined to the ground covered by the law," it is 
clear that the judge did not intend to lay down 
tne general proposition in a sense which would 
abolish the familiar rule of evidence, that judg- 
ments or decrees are only evidence against par- 



ties and privies, in a sense which would give a 
decree in a proceeding by foreign attachment, a 
more extended operation against third persona 
than an ordinary decree of a court of equity, 
it is most obvious, that the learned judge, in 
speaking of the liability to abuse, in the pro- 
ceedings by foreign attachment under an act 
of assembly, "like all other es parte proceed- 
ings," had reference to the -absent defendant 
himself (and to none other), against whom, from 
the very necessity of the case, the law was com- 
pelled to substitute the formal and constructive 
notice by publication, for the actual service of 
process required in the case of home defendants. 
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In re 3IANLY. 

[2 Bond, 261; 1 3 N. B. E. 291 (Quarto, 75); 2 
Am. Law T. Rep. Bankr. 89.] 

District Court, S. D. Ohio- April Term, 1869. 

Chattel Moktgagb — Stock ix Tkade — Posses- 
sion BY Mortgagor — Idextifioatios^ — Bank- 

BUPTCr — HlGHTS of MoJtTGAGEE. 

1. Where a chattel mortgage was given, to se- 
cure the payment of a promissory note, payable 
one day after date, and the mortgaged property, 
being books, stationery, etc., remains in posses- 
sion of the mortgagor, who carries on his busi- 
ness, as a retail bookseller, as before the mort- 
gage, selling the stock mortgaged, and replacing 
it by the purchase of other stock, until there can 
be no identification of the articles specified in 
the mortgage, and the mortgagee assents, for 
years, to this course, such mortgagee, when pro- 
ceedings in bankruptcy are commenced against 
the mortgagor, has no right, under the mortgage, 
to the possession of the s'-ock in his possession 
at the time of the bankruptcy. 

[Cited in Catlin v. Currier, Case No. 2,518; 
Kobinson v. Elliott, 22 "Wall. (89 U. S.) 52(>; 
Johnson v. Patterson, Case No. 7,4()3.] 

2. Under the facts stated, the mortgagee has 
no lien on the stock, and can only share, pro 
rata, with other creditors, in the proceeds of the 
sale of the stock. 

In bankruptcy. 

H. C. Whitman, for petitioner. 
O. H. Temple and Woodruff, Tilden & Max- 
well, for creditors. 

LBAVITT, District Judge. The question 
before the court is on a motion, by the coun- 
sel of Ellen JI. Manly, for an order to the 
marshal to deliver to her a lot of books, sta- 
tionery, etc., seized by the marshal as the 
property of the said Thomas M. Manly, against 
whom there has been an a'Jjudication of bank- 
ruptcy, on the petition of Stanage, Saunders 
& Co., creditoi's of the said Thomas M. IMan- 
ly. The property in dispute is claimed by 
Ellen M. Manly, the sister of the bankrupt, 
under a chattel mortgage given to secure a 
debt due her from her brother. The question 
to be decided on this motion is, whether 
this mortgage vested a title to the property 
in Ellen M. Manly, or whether it was the 
property of the bankrupt, subject to the 
claim of his creditor and passed to the as- 
signee of said Thomas M. Manly. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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The facts necessary to notice are briefly 
these: The said Thomas M. Manly, nnder 
the name of Thomas M. Manly & Co., had 
been in business for some years, in Cincin- 
nati, as a retail bookseller and stationer, 
prior to the institution of the proceedings in 
bankruptcy. His -sister, the said Ellen M. 
Manly, had, from time to time, advanced 
money to assist her brother in his business, 
until October 16, 1S6S, Tvhen these advances 
amounted to ?1,500, and on that day Thomas 
M, Manly gave his note to his sister for that 
sum, payable Dne day after date, and at the 
same time executed the chattel mortgage to 
secure the payment of the note, including all 
his stock in trade and the furniture and fix- 
tures pertaining to his place of business. 
The mortgage was duly filed in the office of 
the recorder of Hamilton county, pursuant 
to the statute of Ohio. On February 12,1869, 
the firm of Stanage, Saimders & Co. filed 
their petition in bankruptcy against Thomas 
M. Manly, praying, for the cause assigned, 
that a decree of bankruptcy might be entered; 
and such proceedings were had that a de- 
cree in bankruptcy was entered in this court, 
on the 19th day of February, in the year 
aforesaid. A warrant issued to the marshal, 
requiring him to take possession of the prop- 
erty of the bankrupt pursuant to the require- 
ment of the statute. A restraining order, 
prohibiting Manly and all others from inter- 
fering with or disposing of the property, had 
been issued on the 15th of February, and was 
duly served and returned. After the com- 
mencement of the proceedings in bankruptcy, 
but before the service of the restraining ord- 
er, and before the decree in bankruptcy— 
that is to say, between the 15th and 19th. 
days of February— Ellen Manly proceeded to 
the store of Thomas M. Manly and demand- 
ed payment of the note for $1,500, which was 
refused. She then demanded possession of 
the goods or merchandise included in her 
mortgage, and goods and merchandise valued 
at §1,100 were delivered to her and she caus- 
ed them to be removed from the store, and 
they were taken to, and deposited at, another 
place in the city. Subsequently, upon the 
application of the petitioning creditors, the 
mai-shal was ordered to take possession of 
the propex'ty thus removed, and now holds it 
in custody. As before stated, the object of 
the pending motion is, that this property 
may be restored to Ellen M. Manly, as the 
owner, under the mortgage executed on Octo- 
ber 16, 185S. . 

This motion has been argued at great 
length by counsel, and is now submitted for 
the decision of the court. The only question 
is, whether Ellen M. Manly has the legal 
title to the property in controversy, under the 
chattel mortgage which has been referred 
to. No question arises as to the validity or 
invalidity of the sale or transfer of the prop- 
erty, under section 35 or any other provision 
of the bankrupt" statute [of 1867 (14 Stat 
534)]. From the facts before the couit, pres- 
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ented by the affidavits- and other proofs, it 
does not appear that Thomas M. Manly was 
insolvent on October 16, 1868, when he exe- 
cuted the mortgage to his sister, or that 
she had reasonable cause to believe her 
brother was then in a state of insolvency or 
contemplated bankruptcy. The' question, 
therefore, as to the validity of the chattel 
mortgage, and the title or claim of Ellen M. 
Manly to the property included in it, must 
depend on the general principles of law ap- 
plicable to such mortgages and to the facts 
in connection with it I regret that the pres- 
sure of other duties will not allow me to at- 
tempt, at length, to investigate this question 
and refer to and analyze the 'various author- 
ities cited by counsel. I am relieved, in 
some measure, from the necessity of doing 
so by the 'consideration that the decision of 
the question, in this summary way upon the 
pending motion, will not be conclusive upon 
the parties or bar them from pux'suing othei* 
proceedings to test the legal title to the 
property in controversy. I will state, there- 
fore, very briefly, the conclusions which I 
have reached in the consideration of the 
question. And I may remark, in the first 
place, that from the facts before the court, 
there is no reason to doubt that at the date 
of the execution of the mortgage Thomas M. 
Manly was justly indebted to his sister, the 
mortgagee, in the sum named in the mort- 
gage, and for which the note was given. 
The transaction may have been in good faith, 
as between the brother and the sister, but 
that consideration will not give validity to 
the mortgage if the after-conduct of the par- 
ties was such as that, upon principles of pub- 
lic policy and settled law, the rights of other 
creditors must be deemed paramount to the 
claim asserted under the mortgage. 

There is no controversy as to the legal prin- 
ciple that any sale or conveyance of chattel 
property, with a provision expressed or clearly 
implied, that the vendee or mortgagee, as the 
case may be, is to continue in possession, with 
the right to sell or exercise other acts of own- 
ership over it, is, prima facie, fraudulent and 
void, as against the ci'editors of the vendor 
or mortgagor. The doctrine in England and 
in this country was, until a comparatively 
late period, that such a sale or transfer was 
per" se fraudulent and void. But it has been 
modified by the decision of the courts, so that 
now it is presumptive only of fraud, and such 
presumption may be rebutted and overcome 
by explanatory proof that there was neither 
actual nor constructive fraud in the transac- 
tion. But I am not aware that it ever has 
been held that where the sale or transfer has 
been made, without any change of possession 
or apparent change of ownership, and the 
vendor or mortgagor has held himself out to- 
the world as the owner, and obtains credit 
as such owner, that any state of facts can be 
made out of sufiicient force to repel the in- 
ference of fraud. And it seems to the court 
that a stronger case, waiTanting the legal 
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presumption of fraud, could not be more 
clearly made out than in the case of the 
mortgage in question. Manly was a retail 
dealer in books and stationery. On October 
16, 1S6S, he executed the mortgage to his 
sister. It covered his entire stock in trade, 
including the furniture of his store. It was 
given to secure the payment of a note due 
one day after date. He was permitted to hold 
the possession of the mortgaged projteity and 
carry on business precisely as before the mort- 
gage was given; and it is proved that he not 
only sold articles mortgaged, but that he 
made purchases of additional stock. This was 
done, with the knowledge and consent of Miss 
Manly, from October until the following 
month of February. And it was not till after 
the petition in bankruptcy was filed against 
her brother that she made any claim to the 
possession of the property. When claimed, 
without any inventory being made, and with- 
out any effort to identify the specific articles 
covered by the mortgage, the books were, in 
a very loose and hurried manner, taken from 
the store of her brother and transferred to 
another place in the city. It is true, in ref- 
erence to the mortgage, that it contained no 
express provision that the mortgagor should 
continue in possession, with the right to dis- 
pose of the mortgaged property. But the un- 
derstanding and intent of the parties are to 
be inferred from their acts. It is in evidence 
that the mortgagor was permitted to retain 
possession. It is so set forth in the affidavit 
of iliss Manly; and, by the clearest implica- 
tion, there was a power in the mortgagor to 
sell or dispose ot the property. The mort- 
gagor so understood it, and continued to make 
sales until the store was closed in February, 
1S09. As a necessarj' result, it was impossible 
that the identical property mortgaged could 
be restored to the mortgagee. As there was no 
provision in the mortgage that articles sold 
might be replaced by others of the same de- 
scription, the identification of the mortgaged 
articles was an impossibility. It could not 
operate, therefore, as a lien on the specific 
property mortgaged; and, in the language of 
the supreme court of Oliio, in the case of 
Collins V. Myers, 16 Ohio, 547, could have no 
other effect than to "ward off creditors." 

I Iiave looked into the eases, especially the 
Ohio cases, which have been cited by the 
counsel on both sides. As I imderstand these 
cases, there is not one that sustains the prin- 
ciple that a chattel mortgage, with the right 
in the mortgagor to retain possession of the 
mortgaged property, and to sell or dispose of 
the same, is not fraudulent as to creditors. 
It is strenuously insisted, that under the law 
of Ohio requiring chattel mortgages to be filed 
in the office of the cotmty recorder, when so 
filed there is notice to the world of the lien 
created on the mortgaged property, and every 
one deals with the mortgagor at his peril. I 
do not propose to make any comment upon 
this statute or analyze its provisions. It is 
most obvious that the construction insisted 



on by the counsel would most seriously em- 
barrass commercial operations. If a dealer, 
knowing that another is carrying on Ms busi- 
ness in his own name, with eveiy outward 
indication that he is the owner of the proper- 
ty of which he is in possession, and apparent- 
ly prospering in business, is obliged to search 
the files of the recorder's office to ascertain 
if there is a mortgage on the property thus 
held out to the world as his own, it would 
be a serious drawback to all trading opera- 
tions. In regard especially to dealers in dis- 
tant cities or places, of whom credit was 
asked by an Ohio merchant, it would be ex- 
ceedingly embarrassing if, before he could re- 
spond to the request for credit, he were obliged 
to search the files of chattel mortgages to 
ascertain whether he could safely give credit 
to the party requiring it. I can not suppose 
such was the intention of the law, and do not 
feel called on to give it a construction lead- 
ing to such resifits. In deciding that Miss 
Manly has no title to the propertj' in ques- 
tion, under her chattel mortgage, paramount 
to that of other creditors of Thomas il. 
Manly, I think I am fully sustained by the 
following authorities: Collins v. Myers, Id 
Ohio, 547; Freeman v. Rawson, 5 Ohio St. 1; 
Harman v. Abbey, 7 Ohio St. 219. 

The counsel for Miss Manly has eloquently 
referred to the gi'eat hardship which she will 
suffer if her claim to the property in ques- 
tion is set aside. The answer is, if she is a 
sufferer it is her own fault. She had a per- 
fect right, under her mortgage, to take full 
possession of the mortgaged property when 
her brother's note, payable one day after 
date, became due. The note not being paid 
then, the forfeiture under the mortgage could 
have been enforced, and her debt secured. If, 
from a desire to aid him, or a misplaced con- 
fidence in the pecuniary ability of her broth- 
er, she permitted him to retain possession of 
the property, and cany on business as before, 
whereby honest dealers were induced to give 
him credit, she has no just grounds for com- 
plaint. She stands upon the same ground as 
other creditoi"s of Manly, and must be content 
to share a pro rata dividend with them of the 
proceeds of his projierty. 

Motion is therefore denied. 
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Ex parte MANN. 
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Circuit Court, District of Columbia. 1860. 

Patents— Hoop-Skiuts—Pkocess— Machine — 
Used Foit Otheb Purposes. 

[A new and useful orocess for the making of 
hoop-skirts is patentable, although effected by 
the use of a "former" previously known and 
used for other purposes.] 

Appeal from the commissioner of patents. 
[Application by Robert J. Mann for letters 
patent for an improved method of making 
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hoop-skirts. A patent was refused by the 
commissioner. Applicant appeals.] 

ilORSELIi, Circuit Judge. He s'tates liis 
claim tlius: "What I claim as my invention, 
and desire to secure by letters patent is the 
method of forming hoop-skirts by applying 
the hoops and tapes, or their equivalents, to 
each other, while they are supported in the 
relative positions which they are to occupy 
in the finished skirt, substantially as set 
forth in my specification." He says: "The 
object of my invention is to avoid the mark- 
ing (which had been before neeessai-y, as 
particularly stated) and at the same time to 
afford a convenient means for supporting the 
hoops at the time the connection between the 
hoops and tapes is being effected, and it 
consists in applying the tapes to the hoops, 
while the number of each series is support- 
ed in the relative positions which they are 
to occupy with respect to the other members 
of both series in the finished skirt." He then 
describes the form particularly, and after- 
wards further says: "By the method of form- 
ing skirts above described, the labor of mark- 
ing the tapes and hoops is dispensed with, 
and the frame supports the hoops and tapes 
in convenient position for the connection of 
the two. By it moreover a symmetrical form 
in the skirt, and the uniformity of the size 
and shape of a multitude of skirts made by 
different operatives, is ensured. It is of 
course necessary to provide a foiTuer for each 
shape of skirt, but the same former will an- 
swer for skirts of the same shape with dif- 
ferent nmnbers of hoops." 

The decision of the commissioner is dated 
the 31st of December, 1859, and adopts the re- 
port of a majority of the board of directors 
dated the 2Sth of December, 1859, the sub- 
stance of which is, after reciting the ex- 
.aminer's opinion, that, "as formers for a 
great variety of purposes have long been In 
common use, it is not patentable to adapt a 
former to the especial purpose of making 
hooped skirts and to exemplify," etc. 
The commissioner says: "In other words, 
the examiner assumes, as we understand him, 
that tliere is no invention, in the sense in 
which the patent laws use the word, in such 
an adaptation, although it might result in 
very greatly cheapening the manufacture of 
the article, the result alone being insufficient, 
under our statute, to authorize the grant of 
a patent in the absence of any novelty in the 
means to produce it." 

Against this reasoning the counsel for ap- 
plicant urges, etc, and cites adjudications for 
his position. The commissioner, in his no- 
tice of these authorities, says: "These Eng- 
lish adjudications, to the extent, probably, 
of deciding that the result alone, where the 
efCects produced are shown to be more eco- 
nomical, useful, and beneficial to tfie public, 
in the manufacture of a better article, are of 
themselves conclusive tests of the invention 
and novelty. On the i. ther hand, the preponder- 
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ance of American authorities is to the effect 
that the result alone will not be sufficient for 
that pui-pose, but that it must also appear 
that the result was produced by some new 
process, device, mode, or by some new ma- 
chinery, and that a patent can in no case be 
granted for an effect only. But," says tne 
commissioner, "we need not go into an ex- 
tended or detailed examination of the author- 
ities, either English or American, which 
counsel has cited, with a view of detennin- 
ing whether his legal proposition be correctly 
taken or not, because, if, upon enquiry, in 
point of fact, applicant claims the 'former,' 
his application is concluded by a prior report 
of ours in a case presenting substantially the 
same invention he presents." 

Is the "former" the thing claimed? The 
proposition that it is not amounts, when sub- 
jected to analysis, to the assertion that, be- 
cause all formers are embraced by the claim, 
when used under certain conditions of forma- 
tion, therefore no former is claimed. The 
idea involves a metaphysical distinction quite 
too refined and subtle, as we think, to bear 
the test of a rigid examination. To our 
minds, insomuch as the method which is 
claimed necessarily involves the use of a 
former to carry it into execution, the claim 
practically goes to the former itself, when- 
ever it assumes the specific conditions of 
formation or construction presented, and is 
made susceptible of use in the manufacture 
of skeleton skirts. Any other interpretation 
involves the glaring absurdity of an interdic- 
tion of the use W the public of something 
which is not claimed. In the event of a 
patent going out, we shall therefore give this 
intei-pretation to it, and regard it as really 
being a claim to the use of formers for 
the specified purpose of making hoop-skirts. 
And inasmuch as the case, to which we have 
alluded as having been acted upon heretofore 
by us, presented, we may say, the identical 
invention, and the daim in that case being 
Eiubstantially the same also as that presented 
by applicant, construed as we construe it, to 
this report is appended the decision and rea- 
sons of the board in the case of Datus E. 
Rugg, which the board thinks shows the 
daim in this case to be inadmissible. 

This decision is 'dated October 13, 1839, re- 
jecting the claim for want of patentability. 
The description given of the claim by the 
board has some resemblance to that of the 
appellants as to the former, and the refer- 
ences appear to be of the same character 
with those in the present report. But there 
are depositions filed in this case and laid be- 
fore the commissioner to show that the daim 
of appellants was for an invention of a prior 
date. A learned dissenting opinion, written 
by one of the board of appeal, with references 
to a number of pertinent decisions, is also 
appended. 

The appellant filed three reasons of appeal: 
1st. Because the applicant's invention is an 
improvement on an art, viz.: a new method 
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of making ladies' hoop-skii-ts, and the com- 
missioner in said decision ]ias not distin- 
guislied between an improvement in an art 
and an improvement in a machine used in 
practicing an art. 2nd. Because it has not 
been shown by the commissioner that the 
same invention or discovery had been in- 
vented or discovered by any other person in 
this country prior to the alleged discovery 
thereof by the applicant, or that it had been 
patented or described in any printed publica- 
tion in this or any foreign country, or had 
been in public use or on sale with the ap- 
plicant's consent or allowance two yeai-s prior 
to the application for a patent 3rd. Because 
the statute of 1836 to Stat 117] authorizes 
the grant of a patent for any new and useful 
improvement in any art, and it is not denied 
that the invention of the applicant is a new 
and useful improvement in the art of making 
ladies' hoop-skirts, as distinguished from other 
useful arts. 

In this state of the case all the original 
papers, documents, and references, with the 
opinion and report of the eomihiSsioner and 
reasons of appeal, were laid before me, ac- 
cording to previous notice, duly given, of the 
time and place of hearing this appeal, when 
the appellant appeared by his counsel and 
filed a written argument and submitted the 
case. Before entering upon the investigation 
of the merits of the questions presented it 
will be necessary to ascertain what really is 
the invention claimed. The substance of it, 
as contended for by the appellant, is: "A new 
and useful improvement in the art of making 
ladies' hoop-skirts." The commissioner says 
it is practically for "tlie former," and that it 
is identical with the claim of Datus E. Rugg, 
which is for a patent for a block or frame on 
which to construct skeleton skirts, decided on 
by the office October 13, 3S59. In other 
woi'ds, as above stated, that the present is 
a claim for an improvement of "the former," 
in as much as the method as claimed neces- 
sarily involves the use of a former to carry it 
into execution. The appellant denies claiming 
an invention for a former. 

To understand, then, what the claim pre- 
cisely' is, and its object and purpose, the 
specification must be resorted to, the whole 
of which may be taken together. In the peti- 
tion part appellant states: "That he has in- 
vented a new and useful method of manufac- 
turing ladies' hoop-skirts which he verily be- 
lieves has not been known or used prior to 
the invention thereof by him. He therefore 
prays that letters patent may be granted to 
him therefor, vesting in him and liis legal 
representatives the exclusive right to the 
same," etc. It is true that in the summary, 
as before recited, and in the part to which 
he refers, the new method or process con- 
sists in producing the skirt by a series of 
operations effected by the aid of a frame 
called a former, having a special adaptation 
to the purpose in view; but he claims it and 
its equivalents merely as incidental to th& 



attainment of the object and purpose of his 
invention,— that of saving much labor and 
expense, and the result a much cheaper article- 
to the public than that produced before by 
the old method. 

To the aforegoing effect is the rule laid 
down tn Burt. Pat § 229, that, 'Vhenever 
the real subject covered by the patent is the 
application of a principle in aits or manufac- 
tures, * « « the question on infringement 
will be as to the substantial identity of the 
principle, and of the application of the prin- 
ciple; and consequently the means, machinery, 
forms, or modifications of matter made use of 
will be material only so far as they affect the- 
identity of the application." The case shows 
that all the prerequisites of the statute have' 
been complied with, and it is in proof that by 
the new method pursued in this case, the sep- 
arate measuring of the hoops and tapes neces- 
sary in practicing the old method is dispensed 
with, and a great saving of hard labor is the- 
useful result of the applicant's method, the- 
hand labor in the two methods being in the 
proportion of 36 to 3 on plain skirts and 36 to- 
2 on trail skirts. On comparison, it appears- 
that the two are substantially different in the 
mechanical operations involved in each, and 
in the means used for performing those me- 
chanical operations. The statement of Mr. 
Examiner Toll, who was the examiner in the- 
first instance in this case, proves that the ap- 
pellant was the first who devised this method 
of proceeding, or practical application of the 
principle, as described by the appellant He- 
also says, "that it is not known that a frame 
such as is described in the appellant's specifi- 
cation, and called a 'former,' fitted with 
proper appliances for determining the rela- 
tive positions of the hoops and tapes of a 
skirt was made before the date of the inven- 
tion of the appellant for any purpose what- 
ever," and it is conceded that a sku-t was- 
never made so before. Thus it seems to me- 
to be a strong case upon the facts as pre- 
sented. How is it as to the application of 
the law upon the subject? 

The report of a majority of the board states^ 
that the examiner refused to allow this claim 
on the ground that, inasmuch as formers for 
a great variety of pm-poses have long been 
in common use, it is not patentable to adapt 
a former to the especial purpose of making 
hoop-skirts, etc. This certainly was laying 
down the principle of patent laws much 
broader than has been done- by any decision: 
I have- ever seen, and for that reason, perhaps, 
the board, in the following part of the report, 
modifies ft thusr "In other words, the exam- 
iner assumes, as we understand him, that 
there is no invention, in the sense in which 
the patent laws use the word, in such an 
adaptation, although it results in very great- 
ly cheapening the manufacture of the article; 
the- resulto alone not bemg sufficient, under 
our statute, to authorize the grant of a pat- 
ent, in the absence of any novelty in the- 
means to produce it." But even with tliis- 
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inodificafJon if iDteuded to be applied to tliis 
ease, I cannot agree. Tlie learned research 
and judicious application of tlie true prin- 
ciples of the law on this subject by the dis- 
senting member of the board ai-e so full and 
clear, to show the incorrect Tiew of the ma- 
jority, that scai-cely anything is left for me 
to say. 

With a view, however, to show that the 
American decisions are in strict accordance 
with the English, I will state a little more 
fully the case of Boulton v. Bull, 2 H. Bl. 
46S-500. Among other things it is stated by 
Tiudal, C. X, on delivering the judgment of 
the court, after stating the facts, thus: "We 
are of the opinion that, if the result produced 
by such a combination is either a new arti- 
cle, or a cheaper article to the public, than 
that produced before by the old method, such 
combination or manufacture was intended by 
the statute, and may weU become the sub- 
ject of a patent." He then cites the opinion 
of Abbat, C. X, that a patent may be had 
for a new process, to be carried on by loiown 
implements or elements, acting upon known 
substances, ultimately producing some other 
known substances, or producing it in a cheaper 
or more expeditious manner, or more useful 
kind. And the decision of Lord Eldon that 
there may be a valid patent for a useful 
combination of materials previously in use 
for the same purpose, or even for a useful 
method of applying such materials and con- 
tinues: "There are numerous instances of 
patents which have been granted where the 
invention consisted of no more than In the 
use of things ah-eady known, and acting 
with them in a manner already known, and 
producing effects already known, but pro- 
ducing those effects so as to be more econom- 
ical or beneficially enjoyed by the public." 

American authorities: Kneass v. Schuylkill 
Bank [Case No. 7,875], Judge Washington: 
"Is this a discovery of an art, machine, &c., 
or of an improvement in any art, machine, 
&c.? If it be either, it is the subject of a 
patent by the express words of the act of 
congress." Gray v. James [Id. 5,718], b.v 
the same judge: "The patent is supposed to 
be for the machine, which is composed of 
parts that long have been public propertj'. 
This is not the fact. The patent is for an 
improvement in the art of making nails by 
means of a machine which cuts and heads 
nails at one operation. It is therefore not 
the grant of an abstract principle, nor is it 
tlie gi-ant of the different parts of any ma- 
chine, but of an improvement applied to a 
practical use effected by a combination of va- 
rioxis mechanical powers to produce a new 
result." So in the case Kneass v. Schuylkill 
Bank [supra]: The art of 'printing with both 
letter-press and. copper-plate was not the ih- 
vention of the plaintiff. He made use of old 
materials and processes in a new manner 
for the purpose of producing a new effect, 
namely a new security against counterfeiting. 
His patent, therefore, was for. the new ap- 
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plication of "the process of prmting by copper- 
plate and letter press, by printing on botbi 
sides of the note, &e., held to be an art with- 
in the terms of the statute. 

And such, so far as I can ascertain, have- 
been the rulings in all the federal courts in. 
which the subject has been brought before- 
the court. I shall only particularly mention: 
one other case, Le Boy v. Tatham deeidedv 
in Judge Nelson's circuit court and brought 
up by appeal, and to be found in [Le Boy v-> 
Tatham] 14 How. [55 XJ. S.] 150. , The court 
charged the jury that "the result is a new- 
I manufacture, and even if the mere combina- 
1 tion of machinery, in the abstract, is not 
T new, still, i£ used and applied in the con- 
nection of a practical development of a prin- 
ciple newly-discovered, producing a new and. 
useful result, the subject is patentable." In- 
I his further chai-ge to the jury, he says that 
"it was not material whether the mere com-- 
binations of machiiiery referred to were sim- 
ilar to the combination used by the Hansons^, 
because the originality was not considered inr 
the novelty of the machinery, but in bringing- 
a newly- discovered principle into practical ap- 
plication, by which a useful article of man- 
ufacture is produced, and wrought pipe made- 
as distinguished from cast pipe." 

It is true the supreme comt revei'sed this^ 
case, but it was upon the ground that the- 
specifieation was not sufficiently precise. The- 
court says: "It would seem that where a 
patent is obtained without a claim to the 
invention of the machinery through which a 
valuable result is produced, a precise speci- 
fication is requh;ed, and the test of infringe- 
ment is whether the defendants have used 
substantially IJae same process to produce the 
same result." And, further, the supreme 
court says: "The other rulings of the court 
(circuit court) are substantially correct." Now 
the deeiciion of the circuit court was prin- 
cipally based upon the English authority re- 
ported in H. Blackstone (Boulton v. Bull, 2-; 
H. Bl. 13, 31, 463, 496, 493, 495,, and 213, &. 
Aid 340, 350; Webst. Pat Cas. 147, 342, 377, 
310, 683, 684, 698, 717). I think therefore,, 
that it must appear clearly to any one who 
will give himself the trouble carefully to 
examine, that there is the stilctest harmony 
between the American and English authori- 
ties on this subject. That although the ap- 
pellant disclaims the apparatus as a part of 
his invention, he has a right to claim the 
use of it as incidental and subsidiary to the 
practical purpose of the new and leading 
idea constituting the invention. What is- 
claimed is that it never had been before ap- 
plied or used in the way and for the pur- 
pose he has used it and applied it, namely^ 
as a very gi-eat labor-saving, expeditious, less 
expensive, and much cheaper method of pro- 
ducing the article. It would, therefore, be 
immaterial, even if it were proved that the 
apparatus were old. It is not claimed as a 
merely abstract principle or result, but as 
being clothed as pointed out in a concrete^ 
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■deyice. This distinction, not properly under- 
stood, seems to be the gi*ound of confusion 
indicated in the reasons stated in the deci- 
sion. 

I have carefully considered the case, and 
am satisfied that there is error in the com- 
missioner's decision, and therefore do hereby 
reverse and annul the same, and do hereby 
<iirect that a patent be issued as prayed. 



Case No. 9,033. 

In re MANN. 

[13 Blatehf. 401; i 14 N. B. R. 572.] 

Circuit Court, N. D. New York. June 7, 1876. 

Bankruptcy — Requisite Numbeu op Ckeditors 
—Petition— Beli ef —Oath. 

1. In a petition in involuntary banliruptcy, un- 
der section 39 of the act of March 2d, 1867 (14 
Stat. 536). as amended by section 12 of the act 
of June 22d, 1874 (18 Stat. 180), it is sufficient 
to state upon belief, without averring either 
knowledge or information, that the petitioning 
•creditors constitute the required number, and 
that their debts constitute the required amount. 

[Cited in Re Roberts, 71 Me. 392.] 

2. Where the petition is in such form, the oath 
to it is not insufEeient, if it is the form of oath 
prescribed in form No. 54 of the forms in bank- 
ruptcy, although such form of oath purports to 
cover only matters which are stated on knowl- 
edge and matters which are stated on informa- 
tion and belief. 

[In review of the action of the district eouit 
for the Northern district of New York.] 

[In tlie matter of Henry A. Mann, an al- 
leged bankrupt] 

E. F. Bullard, for petitioners. 

JOHNSON, Circuit Judge. The petition of 
review brings up for consideration the de- 
cision of the district judge upon a demui'rer 
to a petition in involuntary bankruptcy. 
The alleged defect in the petition consists in 
this, that the creditor's petition states upon 
belief, without alleging either knowledge or 
information, 'that she constitutes one-fourth 
in number of the creditors of the alleged 
bankrupt -n^hose demands exceed $250 and 
are provable; and that her demand consti- 
tutes one-third of the provable debts, under 
the act. 

The 32d of the general orders in bank- 
ruptcy, adopted by the supreme couit, April 
12th, 1875, ordains, that the several forms 
specified in the schedules annexed to the for- 
mer general orders, for the several purposes 
therein stated, shall be observed and used, 
with such alterations as may be necessaiy to 
suit the circumstances of any paitieular 
case. Among the forms thus sanctioned was 
that of a creditor's petition, No. 54, in which 
is contained the allegation of the petitioning 
ereditoi', that he "believes" that said debtor 
"owes debts to an amount exceeding the 
sum of three hundred dollars." Now, that 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



circumstance is as essential as any other to 
make out a case for involuntary bankruptcy 
under the statute. It is sufiiciently aveiTed, 
as matter of pleading, by the averment that 
the petitioner so believes. If we look to the 
reason of it, belief upon such a subject is all 
that, in the nature of things, a stranger can 
have. Information is important only as 
leading to belief, unless the sources of in- 
formation, and the details obtained, are to 
be set forth, and the court is to judge as to 
the greater or less probability of truth of the 
information obtained. But, as pleading, this 
is quite irrelevant. In pleading, the party is 
to make his allegations, upon subjects that 
lie within his personal knowledge, positive- 
ly, but, upon other points, belief, equally 
with information and belief, suffices to pre- 
sent an issue. The facts stated on belief in 
this case, which have been before adverted 
to, relating to the question whether a sufB- 
cient proportion, in number and amount, of 
creditors have united in the petition, are of 
the same genei-al character as that fact 
which the supreme court has directed to be 
stated on belief. It is, at least, as easy for 
a petitioning creditor to know, or to be in- 
foi-med, that the debtor owes more than .?300, 
as it is that he should know, or be in- 
formed, that one-fourth in number and one- 
third in amount of creditors have united in 
the petition; and the same reason' which 
makes the former sufficient ought to cover 
the latter. 

The special provision of the statute, en- 
abling the debtor to controvei*t this particu- 
lar allegation, and the court in that case to 
require of him a complete list of his credit- 
ors, and the further provision, tliat, in case 
a sufficient number and amount of creditors 
have not joined, a reasonable time shall be 
granted for other creditors to unite in the 
petition, seem to me to show that no sub- 
stantial piirpose would be served in hold- 
ing that an averment on belief is not suffi- 
cient. 

There is no novelty in holding, that, as 
matter of j^leading, an allegation upon belief 
is sufficient. Such was the established rule 
in respect to sworn pleadings in the court of 
chancery in New York, where the matters 
stated, charged, averred, admitted or denied, 
were required to be stated positively, or up- 
on Information or belief only, according to 
the fact (N. Y. Ch. Rules, No. 18, Ed. 1839); 
and either mode of statement was sufficient 
as a pleading. 

In re Joliet Iron & Steel Co. [Case No. 
7,436]; In re Scammon [Id. 12,430]; In re 
Scull [Id. 12,568]; and In re Keeler [Id. 
7,638],— are not inconsistent with the views 
before expressed, ^^one of them go further 
than to hold that an allegation on infonna- 
tion and belief is sufficient, but none of them 
declares an allegation on belief alone to be 
insufficient. 

In respect to the form of the verification, 
if that question arises on demurrer (In re 
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Simmons [Id. 12,SG4]), it is that prescribed 
Ly the supreme court in the form before re- 
ferred to; and any criticism in respect to 
the facts stated on belief alone in this case, 
as not covered by the form of the verifica- 
tion, -would be alike applicable to the form 
sanctioned by the general orders in bank- 
ruptcy. 

I am, therefore, of opinion, that the learn- 
ed district judge ought not to have allowed 
the demmrer; that his order thereupon 
ought to be reversed; that the allegations of 
the petition in that behalf should be deemed 
sufficient; and that the proceedings should 
be remitted to the district court, to be pro- 
ceeded in according to law. 



Case HSo. 8,034. 

MANN V, BAYLISS. 

[10 O. G. 789, 113;i Merw. Pat. Inv. 356; 9 
Chi. Leg. News. 18.] 

Circuit Court, N. D. Ohio. April Term, 1876. 

Patent— Clahi— State op Art— Isvektios— Dis- 
claimer. 

1. The claims in a patent should be liberally 
construed, but must be limited by the state of the 
art, showing the degree of improvement efiEected. 

2. Combining a curved metal receiver with an 
elevated, instead of a horizontal, delivery in- 
volves no invention, and is not patentable. 

3. A disclaimer made by an attorney in the 
prosecution of an application does not necessarily 
estop the patentee from maintaining that his 
daim embraces the matter so referred to. 

In this cause, complainant's bill recites that 
he is owner of letters patent of the United 
States, dated February 28, 1871, being a re- 
issue and extension of letters patent No. 
15,044, dated June 3, 1856, said reissued let- 
ters patent being numbered 4,281, for an 
improvement in harvesters, complainant hav- 
ing been one of the original patentees, and 
having acquired the interest of his co-pat- 
entee, Jacob J. Mann, by an assignment from 
said Jacob's administrator. The improve- 
ment consists, in bi-ief terms, in having an 
elevated side delivery of the cut grain in the 
straw, by means of an endless apron, where- 
by the grain is discharged into a 'stationary 
receiver, of concave form, from whence, by 
means of a revolving i-ake, the teeth of which 
describe a circle nearly coincident with the 
circle of which the concave receiver forms a 
segment, the gi-ain is gathered into gavels of 
suitable size for binding into sheaves or 
bundles, and discharged upon the ground. 
The bill pi-ays answer, account of profits and 
damages, and injunction in the usual form. 
The answer denies. originality and novelty of 
the invention, as also infringement, in that 
whereas by complainant's device the grain is 
discharged into a receiver which is "copcave" 
in form, the machines constructed by de- 
fendant discharge their grain by a slightly- 
inclined chute from the elevating-apron onto 
a receiver which is "flat and horizontal," 

1 riO O. G. 113 gives only a partial report.] 



(Case No. 9,034) MANN 

from which it is taken by the binder without 
the use of the revolving rake. 

On the hearing, the question turned mainly 
upon the fourth claim of complainant's pat- 
ent, which is in these words: The statiouaiy 
concave receiver I, having a continuous sur- 
face, arranged as described at the side of a 
hai-vesting machine, having an elevated side 
delivery so as to receive the cut grain from 
the elevating and delivery apparatus, and 
collect the same into gavels preparatoiy to 
their being dischai'ged from the machine. 

Geo. H. Christy and Wm. Bakewell, for 
complainant. 
S. A. Goodwin, for defendant 

Before EMMONS, Circuit Judge. 

The following are the conclusions arrived 
at by the court in this case. The notes of 
the short-hand reporter were so imperfect as 
to render anything like a litei-al reproduction 
of the judgment impossible. This outline is 
sanctioned by the court as correct. 

Judge EMatONS, at the close of tlie argu- 
ment in the afternoon, announced at some 
length what he termed the strong inclination 
of his mind, but said as there was an hour or 
two before adjournment, and no other busi- 
ness would be taken up, he invited the learn- 
ed counsel for the complainant to discuss the 
case further in reference to the objections 
which the court had presented to the injunc- 
tion asked for. Counsel occupied the time in 
replying to the suggestions of the judge. 

The following morning the court announced 
judgment substantially as follows: 

His honor said that after the very full 
conversational interchange of opinion during 
the argument, it was mere matter of form to 
add anything now. Nothing new would be 
communicated. A strong sympathy was ex- 
pressed with those canons of construction 
which so interpret a claim as to protect what 
a meritorious invention had created. He was 
just as much entitled to his right of prop- 
erty as a fai-mer to his wheat, or the fat 
which he put upon his animals. If the in- 
vention be trivial, and no important change 
be wrought in the department of labor into 
which the device was introduced, a less lib- 
eral construction of claims should be in- 
dulged in, and a less liberal application of 
the doctrine of mechanical equivalents should 
be extended. 

The fourth claim is alone in controversy 
here, and its' interpretation the only question 
necessarily to be decided. The answer in- 
sists that when properly interpreted the de- 
fendant does not infringe, and that if con- 
strued so as to include defendant's device, 
it is antedated by similar receivers before ex- 
isting. We hold the fourth claim to include 
the conditions in which this curved metallic 
receiver could alone be used in the originally 
patented device. To construe it otherwi^, 
and make it include, as plamtifiC's counsel 
contencl, every kind of barrier between the 
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appai-atus of an elevated delivery and the 
binding-table upon a harvesting-machine, 
Save a perpendicular one, -would, upon prin- 
ciples too familiar to be argued at length, 
render it void. Substantially, it would in- 
clude all modes, which, in the patent law, 
is impossible. No man of ordinary intelli- 
gence, desiring to annex a table to a harvest- 
er, would fail to insert some obstruction be- 
tween the one and the other, to prevent the 
gi-ain being carried by the wind into the mov- 
ing machinery. It would be an equal lack 
of intelligence to make it perpendicular; and 
this prior patent of Mann's was by no means 
necessary to instruct him to make it oblique, 
and carry it so far forward upon the table 
as to bring the fallen grain within the reach 
of the binders. The defendants, in annexing 
their new and useful binding-table to an old 
and familiar device, have adopted the only 
possible mode of conducting the grain from 
one to the other. Learned counsel were re- 
peatedly asked to conceive of any other. 
They were unable to state any. To construe 
this fourth claim so as to include what de- 
fendant has actually done, would impute to 
the patent law the folly of granting to one 
citizen the right to divorce, during fourteen 
years, this useful addition from the machine 
it was intended to improve, and where their 
union required no device or contrivance 
which an ordinary citizen, without any me- 
chanical knowledge whatever, would not 
readily adopt. This consequence is demon- 
strative that the patent office could not have 
intended it. It patented the receiver with 
the rake and accompanying conditions. We 
read this fourth claim so as to include them. 
Thus construed, the defendant's device is 
conceded not to infringe it We place some 
confidence in the fact that as often as learn- 
ed counsel for the complainant were asked 
to state the leading features of this device 
and what distinguished it from what pre- 
ceded it, they invariably pointed to the ac- 
companying conditions which the court in- 
clude in this fourth claim, and none of which 
are employed by this defendant. If this 
claim is to include only a piece of curved 
metal fastened to the side of the harvester 
so as to receive the fallen grain, then his 
honor thought it was antedated by several 
other devices given in evidence. It was an- 
swered, he said, that none of them had been 
found in combination with an elevated deliv- 
ery. He thought, however, it would not be 
a good combination claim to take such a de- 
vice from a horizontal delivery and combine 
it with an elevated one. He could not impute 
to the officers an intention of granting a pat- 
ent for such a combination. There was no 
invention in taking it from one and placing 
it upon the other. It was the other features 
of the combination which secured the grant, 
and which incidentally could be used only 
with an elevated delivery. Take away these 
features and there was nothing like a patent- 
able combination growing out of the union 



of an elevated delivery with the piece of 
curved metal. 

The position that defendants infringed^ 
even though the daim was constioied to in- 
clude a receiver with an outer edge so as ta 
collect the grain into gavels that it may be 
discharged by revolving a rake, was consid- 
ered at some length. Answering the argu- 
ments of complainant's counsel, among other 
things, Judge EMMONS said the broad level 
surface of the table was no mechanical equiv- 
alent for the narrow basin and turned-up out- 
side edge of the receiver. The one collected 
the grain into gavels, the other did not. The- 
one was intended to perform the particular 
function of arranging the grain so as to per- 
mit the action of a rake to sweep the straw 
in suitable parcels to the ground. The other 
required no such function, and could by no> 
possibility perform it. The position was pro- 
nounced wholly untenable that the bodies of 
the men in the man-holes, and their arms and 
fingers, when in action, were the mechanical 
equivalents of the outer edge of the receiver 
and the action of the rake. 

His honor said, while he did not assent tO' 
the argument of the learned counsel for the- 
defendant that the complainant was estopped 
by the declaration of his pleader in the pat- 
ent office, that this cuiwilinear receiver wa& 
old, and that, therefore, he did not claim it^ 
still in cases of this character such a de- 
liberate assertion was not without its in- 
fluence. He felt some relief, in denying this 
injunction, that he was not compelled to go 
outside of complainant's own record for a 
plain declaration that he was right in the 
construction of this claim. He should be un- 
willing to have it thought the concession 
found in these papers constituted a very in- 
fluential element in the reasons which in- 
duced his judgment. But when the whole 
history of this case was looked at, and it is 
remembered that this is a reissue seeking to 
claim something thought of originally only 
to be disclaimed, this matter may be well 
mentioned as a provocation to pretty close 
scrutiny of the extraordinary claim now in- 
sisted upon—one which declares to every cit- 
izen that h'e shall not insert between a novel 
device and an old one, to neither of which 
complainant has any right, a thing so simple, 
so utterly destitute of everything like inven- 
tion, as the oblique board or common "chute'* 
down which the grain falls upon the binding 
table, in the case before us. 

Judge EMMONS said, in conclusion, that 
although he could give no reason for any 
doubt in this case, and the decision seemed to 
him plainly right, yet compelled as he was to 
dispose of them upon the moment, having no 
more time elsewhere than here to examine 
them, it would do the court great injustice 
not to suppose it recognized fully the great 
liability to error in such conditions. He had 
in this instance given, as in all similar in- 
stances he gave, to counsel the opportunity 
of meeting and overcoming the objections of 



£16 Fed. Cas. page 637] 

tlie court It -was a satisfaction to Lim to 
know that tlie complainant iq. this instance 
had heen represented by counsel as ex- 
perienced, learned, and able as they had 
been zealous, and, as he might say, en- 
i:husiastic in argument. The usual decree 
•dismissing the bill will be entered. 



IVIANN (FLAGG t.). See Cases Nos. 4,847 
and 4,84S. 

ilANN (HAWES v.). See Case No. 6,239. 
JilANN (McGAHTY v.). See Case No. 8,685. 



Case No. 9,035. 

lilANN V. SACKS. 

[Bee, 202.] 1 

District Court, D. South Carolina. April 21, 

1804. 

Damages— Touts— Neutkae Vessel— False Pa- 

PEliS. 

False papers divest a neutral vessel of all 
right to redress, under treaties, or the law of na- 
tions. 

This is a suit for damages. The defendant 
-on the 25th of December last, captured on the 
liigh seas, and carried into the island of Cuba, 
the schooner Ann, with a cargo of slaves. 
[Henry Maurice] Sacks at that time command- 
-«d' a French national brig called La Sophie, 
-and was duly commissioned to cruize. When he 
boarded and took possession of the Ann, she 
was under the command of one Ogden, who 
called himself a Danish subject, and was re- 
puted owner, to cover the property which, in 
fact belonged to [Spencer] Mann and Foltz 
of this town. The vessel was sailing \mder 
-a Danish flag; her register, and all the papers 
on board were Danish; and when Sacks 
boarded, Ogden asked him if the French were 
at war with the Danes. 

BY THE COURT. It was contended for 
the actors, that this court, as an instance 
eouit, may take cognizance of all maritime 
causes, and cases have been cited to this ef- 
fect. In all suits hitherto sustained by me, 
one or other of the following circumstances 
existed: 1st. The illegal equipment in our 
ports of the capturing vessel, contrary to act 
of congress of 5th June, 1794. 2d. Disregard 
*of sea-letters produced, as requu*ed by the 
treaty with France; as in Delcol and Arnold. 
3d. Capture within a marine league of this 
-coast 

It is true that the question of prize or no 
.prize has sometimes been implicated with 
matters that concerned the sovereignty of the 
United States, or a violation of her treaties. 

According to our present treaty with 
JFrance, certain papers therein specified shall 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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suffice to fix the national character of the ves- 
sels of both powers. If such are* produced 
without due effect, and if the captured ves- 
sel be brought infra praesidia of her own 
courts, those courts will, without hesitation, 
interfere. But if American citizens will, for 
the sake of gain, divest themselves of their 
neutral character, and send then- vessels to 
sea under foreign or masked papers, they do 
so at their peril. They forfeit all right to 
the protection of this court and of the treaties 
intended for the benefit of those who bring 
themselves fairly within their provisions. It 
appears clearly from a variety of evidence, 
including two policies of insurance, that this 
vessel had no claim to be considered as 
American. If the French vessel of war had 
brought her into this port, the treaty would 
have justified her in carrying her out again, 
as a Danish bottom; nor can the captain be 
now made answerable personally. He has 
pleaded to the jurisdiction of the court: he 
has a right to do so; and the libel must be 
dismissed with costs. 



MANN (UNITED STATES v.). See Cases 
Nos. 15,716, 15,717, and 15,718. 



Case H^o. 9,036. 

MANN et al. v. WILKINSON et al. 

[2 Sumn. 273.] i 

Gircait Court D. Rhode Island. Nov. Term, 
1835. 

Pkactice in Equity — After Decree. — Retauted 
FOR Future Proceedings— Mill Dam, 

1. A bill of equity, after a decree, in certain 
cases may be retained for further future proceed- 
ings; but,' in the case of an alleged violation of 
a water privilege, it will not be retained, in or- 
der to give the plaintiffs an opportunity, by new 
trials and proofs, to establish the fact, that a 
further lowering of the dam of the mill of the 
defendants is necessary to the protection of their 
rights. 

[Cited in Ronayne v. Loranger, 66 Mich. 375, 
33 N. W. Sil.] 

2. Quaere: Whether, under the mill act of 
Rhode Island, a mill-owner may raise his dam, 
so as to affect any water privilege or dam al- 
ready on the stream, and above his own mill. 

This was a bill in equity [by Samuel F. 
Mann and others] for an abatement of a nui- 
sance to the cotton mills of the plaintiff, sit- 
uate on the Blackstone river, by the defend- 
ants [George Wilkinson and others], by rais- 
ing the dam of a mill, called the "Albion 
Mill," lower down on the stream, and there- 
by flowing back the water upon the plain- 
tiff's mill-wheel. At a former hearing the 
court made an interlocutory decree, by which 
the cause was referred to a master. The 
master made his report at the last June term 
of the court; to which exceptions were taken 

1 [Reported by Charles Sumner, Esq.] 
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by both parties. The cause was afterwards 
argued upon the exceptions. 

R. W. Greene and D. Webster, for plaintiffs. 
Pratt & Wliipple, for defendants. 

STORY, Circuit Justice. On full considera- 
tion of all the exceptions taken by the parties, 
we are of opinion, that they ought all to be 
overruled, and the report of the master ought 
to be confirmed. We do not propose to give 
an elaborate opinion upon all the matters of 
the exceptions, as they would not be very in- 
telligible without going at large into all the 
various topics asserted in the arguments at 
the bar, which would occupy too much time. 
It is sufHcient to say, that we have most de- 
liberately weighed them all; and are satis- 
fied, that no one of them, with reference to 
the pleadings, and the actual posture of the 
case, is maintainable. 

There ai"e two points, however, upon which 
a few words may be proper to be said, in 
oi-der to explain the final decree of the court. 
We thinlv, that the proof stated by the mas- 
ter conclusively establishes the fact, tliat the 
dam of the Albion mill ought to be lowered 
two feet, in order to restore the plaintiffs to 
their rights as riparian and mill proprietors. 
The plaintiffs have asked, that the bill might 
be retained; so that tlie dam might be still 
further lowered, if upon futm"e trials and 
proofs they can establish the fact, that there 
is a necessity of so doing, to protect and sus- 
tain their existing rights. But if the bill 
should be so retained, there must be a reci- 
procity on the other side. And the defend- 
ants ought to be let in to establish, by future 
trials and proofs, that the dam has been di- 
rected to be lowered beyond what the plain- 
tiffs' rights required. What would this be, 
but to try the whole cause de novo on both 
sides, upon new proofs after publication? 
Such a course is, in our judgment, incompati- 
ble with the known course of practice and 
principles of courts of equity; and would 
open a door to interminable litigation. "J'he 
very object of courts of equity, to put an 
end to controversies, would be defeated. We 
entertain no doubt, that in suitable cases, 
bills of equity may be retained after a decree 
for further future proceedings. But the pres- 
ent is not one of that sort. 

One argument of the defendants is founded 
upon the existence of the old Eel dam, as an 
obstruction to the plaintiffs* rights; and it is 
said, that the defendants are entitled to the 
benefit of such obstruction, to its full extent, 
in flowing back the water upon the plaintiffs' 
miUs; that is to say, to the extent of six 
inches, as it is intermediate in the stream be- 
tween the Albion mill dam and the plaintiffs' 
mills. The effect of this would be to require 
the Albion dam to be lowered only eighteen 
Inches instead of two feet. The court are of 
opinion, that the state of the pleadings does 
not raise the question, whether that Eel dam 
is to be treated as pro tanto a permanent ob- 



sti-uction of the plaintiffs' rights, as mill pro- 
prietors, or as^a mere obstruction at the suf- 
ferance of the plaintiffs and the other ripa- 
rian proprietors. The defendants have not 
asserted, that they have acquired any title to 
the Eel dam by any conveyance or transfer 
of the proprietors thereof. Nor have they 
averred, that they have acquired any right 
to the same by operation of law, by a flowage 
of the same under the mill act of Rhode Is- 
land. And the decree of the court ought to 
be founded upon the allegata, as well as the 
probata. These points, not being put in issue, 
are of course not properly matters in proof. 
If it had been averred in the pleadings, and 
established in proof, that the plaintiffs set 
up such a right to the Eel dam by flowage, 
under the mill act of Rhode Island, then a 
veiy important question might have arisen, 
whether, under that act, it was competent for 
any mill owner to raise his dam so as to 
flow back upon and affect any water privi- 
lege, or dam, already in existence across the 
sti'eam above his mill; or whether the right 
of flowage is confined to cases, where no dam 
is erected, or in the course of erection, and 
the only flowage is to mere land. Upon this 
question we give no opinion; because the 
pleadings do not raise it; and as the defend- 
ants set lap no title to the Bel dam, they can- 
not protect themselves under it, as an ob- 
struction, in aid of the rights of the Albion 
mill proprietors. 

Another point arises: The master's state- 
ment in the close of his report is, that flash- 
boards might, at certain seasons of the year, 
be erected on the Albion dam, sixteen inches 
and one half inch, without injury to the 
plaintiffs' rights. We are of opinion, that 
this is not a matter before us upon the pres- 
ent bill; and we shall, in framing the final 
decree, reseiTe to the parties all their rights 
respectively upon this point. If the master's 
report were eonfii-med in this particular, it 
might give rise to the suggestion, that the 
court had conferred a right on the defend- 
ants to raise such flash-boards in such sea- 
sons. If, on the contrary, the court disaf- 
firmed this part of the master's report, it 
might be conclusive against the defendants. 
The decree will be so framed as to escape 
both of these inconveniences; and will leave 
the parties to the assertion of their rights re- 
spectively, in regard to flash-boards, hereaft- 
er, as they may be advised. 

These are all the explanations, which the 
court deem it necessary to make upon the 
present occasion. The master's report is to 
stand confirmed, and the decree of an abate- 
ment of the Albion dam two feet, and a per- 
petual injunction will be consequent thereon. 

This cause came on again to be heard upon 
the master's report, and the exceptions talcen 
thereto by the parties respectively, and was 
argued by counsel. On consideration where- 
of it is ordered, adjudged and decreed by 
THE COURT, that the exceptions of the said 
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parties respectively be, and the same are 
hereby overruled, and that the said report do 
stand in all matters confirmed except as here- 
inafter stated. And it not appearing by the 
answers of the defendants, that they assert 
any right or title to the Eel dam, in the said 
answers stated, under the owners thereof, by 
operation of law or otherwise, nor what the 
ti-ue nature and extent of the right and title 
of the said owners of said Eel dam was, and 
is;— it is, thereupon, further ordered, adjudged 
and decreed, that ttie said Albion dam in the 
said pleadings mentioned, ought to be re- 
duced from Its height at the time of the filing 
of the plaintiffs' bill, the space of twenty- 
four inches from the top thereof, as a nui- 
sance to the privileges and mills of the plaui- 
tiffs in the same bill mentioned, and in viola- 
tion of their rights thereto; and the said de- 
fendants are hereby ordered to abate and re- 
duce the same Albion dam the said twenty- 
four inches accordingly, within forty days 
from the entering of this decree. And it is 
further ordered, adjudged and decreed, that 
the said defendants, their heirs and assigns 
be, and they hereby are, perpetually enjoined, 
after the same Albion dam is so abated and 
reduced as aforesaid, never thereafter to raise 
the same dam above the level, to which the 
same shall be so abated and reduced as afore- 
said. And it is further ordered, adjudged 
and decreed, that a writ of injunction do is- 
sue foi-thwith against the defendants, com- 
manding them to comply with all and singu- 
lar the premises so enjoined upon them. And 
inasmuch as it appears from the master's re- 
port, that in low states of the river, when it 
is not obsti'ucted by snow and ice, the de- 
fendants might, without injui-y to the plain- 
tiffs, put flash-boards on their dam sixteen 
inches and one half wide, and the same keep 
up, until the water in the river flows over 
the top of them with their present mill gates 
drawn, and it is not the intent of the court, 
in any manner, to act upon this part of the 
said report, but to leave the parties respec- 
tively to their respective rights in regard 
thereof in the same manner, as if the same 
were not stated in the same report. It is fur- 
ther ordered and declq,red, that no part of 
this decree is to be construed in any manner 
to affirm or deny the right of the defendants 
to put up such flash-boards; but the parties 
are left to their respective rights in the prem- 
ises, as if the same were not stated in the 
report. And it is further ordered and de- 
creed, that tlie plaintiff's do recover their costs 
in the premises. 



MANN fWOOD v.). See Cases Nos. 17,951, 
17,932, 17,953, and 17,954. 



Case "No. 9,037. 

MANNERING v. HOON. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case Wo. 9,038. 

In re MANNHEIM. 

[6 Ben. 270; 7 West. Jur. 72; 7 N. B. R. 

342; o Chi. Leg. News. 149; 5 Pac. Law 

Rep. 106; 4 Leg. Op. 529; 7 Alb. Law J. 
13.] 1 

District Court, S. D. New York. Dec, 1872. 

BaSKROPTCT— SCSPESSIOS OF COMMERCIAI. PaPEIC 

— BoxA Fide Defesoe. 

M., who was a man of large property, refused 
to pay a note which he had made, being advised 
by counsel, and believing, that he had a valid 
defence against it. Asuitwas thereupon brought 
against him, in a state court, by the holder of 
the note; and, while that suit was pending, 
the holder of the note filed a petition against M. 
in involuntary bankruptcy, alleging that he had 
suspended payment of the note for fourteen 
days. Meld, that the case was not a proper one 
for an adjudication of bankruptcy, and that the 
petition must be dismissed. 

[In the matter of William Mannheim, ait 
alleged bankrupt.] 

S. D. Sewards, for petitioner. 
J. D. Reymert, for debtor. 

BLATCHFORD, District Judge. I do not 
think this is a proper case for an adjudica- 
tion. The sole act of bankmptcy alleged is 
the suspension of payment, for fourteen 
days, of the promissory note held by the pe- 
titioner. It is shown that the alleged bank- 
rupt is a man of large property; that he has 
not suspended payment of his debts and his 
commercial paper generally; that he is en- 
gaged in prosecuting a regular business 
wholly unconnected with the transactions in 
respect to which the note was given; that 
he failed to pay the note because he was ad- 
vised by counsel, and believed, that he had 
a good defence to it, on the ground that he- 
had never received any consideration for it,, 
and that it was passed away by the payee in; 
violation of the agreement under which it 
was given, and that the petitioner was not 
a bona fide holder of it for a valuable consid- 
eration without notice; and that a suit is- 
now pending in the supreme court of New 
York against him, brought on the note, by 
the petitioner, before this proceeding was in- 
stituted, which suit is defended on the above- 
grounds, and is at issue and ready for trial. 
Under these circumstances, the debtor can- 
not be said to have suspended payment of 
his commercial paper, within the meaning of 
the statute. It was not intended that such 
a person should be put into bankruptcy- It 
is not for this court to try the question of 
the actual liability of the debtor on the note, 
and adjudge that there was a suspension of 
payment of his commercial paper, if such 
liability existed. The proper forum for the 
determination of the question as to such lia- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 7 Alb. Law J. 13,. 
contains only a partial repoit.] 



MANNIE (Case No. 9,039) 



[16 Fed. Gas. page 6iOJ 



laility is the court in which the suit on the 
note is pending. The petition is dismissed, 
'With costs. 



Case K'o. 9,039. 

MANNIE et al. v. EYEEBTT et al.i 

•Circuit Court, E. D. New York. July 15, 1879. 

JPatests— Novelty— Sl-bstitotion — Pkeliminart 

IxJUSCTiox — Acquiescence— AoREE- 

MEXT — Validity. 

[1. A prior decree sustaining a patent if en- 
tered by default is not enough to warrant a pre- 
Iliminary injunction in a subsequent suit.] 

[2. In a suit upon letters patent only recently 
issued very strong evidence of acquiescence on 
the part of the community is required to justify 
A preliminary injunction.] 

[3. A mere mercantile agreement not to deal 
in certain patented machines therein named is 
not an estoppel to deny the validity of the pat- 
ent.] 

[4. In a suit for infringement the foundation 
of a preliminary injunction is that the patent 
should be to all present appearances valid.] 

[5. The substitution of wood for paper in the 
construction of a box of peculiar pattern does not 
amount to novelty.] 

[These were bills in equity by George A. 
Mannie and William H. Bogart against Sid- 
ney J. Everett and Archibald S. Van Orden 
for infringement of letters patent. Heard 
on motions for preliminary injunction.] 

F, J. Mather, for complainants. 

Foster, Wentworth & Foster (James P. 
Foster and Philo Chase, of counsel), for de- 
fendants. 



BENEDICT, District .Judge. These two 

-cases come before the court upon motions 
for preliminary injunction. The motions 
have been argued together and will be dis- 
posed of together. 

The first bill, filed January 3rd, 1879, sets 
forth letters patent issued May 8th, 1866, 

"to James Shepard and Benjamin B. Lewis, 
for an improvement in the art of constitict- 
ing boxes for fruit and other articles, a sm*- 
render and re-issue thereof on the 7th of 
December, 1877, to said Shepard, and an 

assignment thereof to the plaintiffs on the 
25th day of February, 1878. This bill also 
sets forth lettei*s patent issued on the 2oth 
day of June, 1878, to the plaintiffs for an 
invention relating to boxes or receptacles 
made from thin splints or veneer of wood 
which have a grain, and then charges an 

'infringement of both patents by the defend- 

-ants. 

There is also set forth a decree of this 

•<;ourt in favor of the plaintiffs, against one 
I-Ingo G. Adam and Henry P. Hlldreth, 

-composing the firm of Adam «& Hildreth, 

£ox an infringement of the same patents, and 

1 [Not previously reported.] 



avers that but for the infringement by the 
defendants the plaintiffs would be in un- 
disturbed possession, use and enjoyment of 
the exclusive privileges secured by the said 
letters patent. 

The second bill was filed on the 14th day of 
March, 1879. It sets forth letters patent 
No. 55,709, issued on the 19th day of June, 
ISGG, to one Charles Reese, for an improve- 
ment in the manufacture of fruit boxes, a 
surrender and re-issue thereof to said Beese 
on the 25th day of February, 1879, and an 
assignment thereof to the plaintiffs. In- 
fringement by the defendants of this patent 
also is there charged. Both the bills pray 
a decree for an account and an injunction 
but. neither of them pray for an injunction 
during the pendency of the suit. 

Upon these two bills and various afii- 
davits the plaintiffs now move for prelimi- 
nary injunctions during the pendency of 
these suits. 

In opposition to these motions the defend- 
ants have presented affidavits denying the 
validity of the patents sued on, on the 
ground of want of utility or invention, and 
they charge each -of the re-issued patents 
set forth to be void because for a different 
invention from that described in the original, 
and aver that the plaintiffs' claim to the 
exclusive right as set forth in the bills has 
never been sustained by the adjudication of 
any court or acquiesced in by the public. 
In^ addition to these answers to the merits 
the defendants object to the gi-anting of 
the plaintiffs' motion on the ground of want 
of regularity of the proceedings and the in- 
sufficiency of the moving papers, such as 
that the drawings, forming pai"t of the pat- 
ents sued on and without which the patents 
are unintelligible, are not exhibited in the 
moving papers; that certified copies of the 
patents sued on have not been pi-oduced 
upon the hearing; also, that the bills afford 
no ground for the motions because they con- 
tain no pmyer for a preliminary injunction, 
as required by equity rule No. 21. Also that 
the language used in the bills in regard to 
infringement does not show an infringement 
of the re-issued letters patent set forth. 
Also that upon the papers, title in the com- 
plainants is not shown. Also that the plain- 
tiffs have failed to show a cause of action 
because the boxes pi-oduced in support of 
the charge of infringement as having been 
sold by the defendants are not claimed to 
have been bought until after the filing of 
the bill, and the sale thereof by the defend- 
ants even at that time has been disproved. 

In disposing of these motions I do not in- 
tend to rest my decision upon any of the 
irregularities that have been pointed out by 
the defendants, although it is manifest that 
some of these are of a character not txj bft 
disregarded when insisted on; I shall treat 
the motions as a single motion regularly 
made in a case presenting the three patents 
set forth in both bills, and as presenting 
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satisfactory evidence of a prior sale by tlie 
defendants of the boxes that are claimed 
to be an infringement upon the rights sup- 
posed to be secured by the three patents 
which the plaintiffs say they own. 

So considering these motions, I remark, 
first, no prior adjudication, within the sense 
of the rule applicable in cases of this de- 
scription, has been shown. The decree of this 
court in the case of Adam & Hildreth [un- 
reported], although shown to have been ob- 
tained in good faith without collusion, was 
entered by default, and proves nothing but 
a single case of individual acquiescence by 
the two persons there sued in the plaintiffs' 
claim under the Shepard and Lewis and the 
Mannie patent. 

There has been no judicial determination 
of any of the questions that arise in these 
suits that can in any way affect the action 
of this court upon these motions. 

In the next place, no considerable unin- 
terrupted use by the patentees of the in- 
vention described, or a general acquiescence 
on the part of the trade in the claim to such 
inventions, has been shown. The re-issue 
■of the Shepard and Lewis patent was made 
in December, 1877, the Mannie patent was 
first issued June 25, 187S, and the Reese 
patent was re-issuod in February, 1879, 
subsequent to the filing of the fii-st of the 
bills under consideration in JanuaiT, 1879. 
At the filing of the bill the patents sued on 
bad been in existence, one a few days longer 
than one year, one some seven months, and 
one less than one month. Under such cir- 
cumstances it would require much stronger 
evidence than the plaintiffs have been able 
to produce to show an acquiescence on the 
part of the community that would warrant 
the inference that the plaintiffs' claim under 
the patents could not be successfully denied. 
Upon the afiidavits it cannot be held that a 
general acquiescence in the plaintiffs' claims 
of an exclusive right has been shown. 

There is, however, a circumstance which 
bears strongly upon the question of acquies- 
cence so far as the defendants are concerned, 
and that is the agreement signed by the de- 
fendant Everett on July 30, 1878. It appears 
by the affidavits that, on complaint being 
made that the defendants were infringing the 
plaintiff's patent, an agreement was entered 
into by defendant Everett in the following 
tei-ms: 

"We, Everett & Van Orden, agree in consid- 
eration that George A. Mannie & Co. shall 
not proceed against us for infringement here- 
tofore, and not make us account for past 
royalty to and with George A. Mannie & Co., 
that we will not, after August 10, 1878, make 
or sell any more wooden veneer butter boxes 
having metallic bindings like that described 
in Mannie's patent, or sewed on the ends as 
described in the Munger patent, or infrin- 
ging any patent owned by Geo. A. Mannie & 
•Co. Sidney J. Everett. July 30, 1878. 

This agreement the other defendant. Van 
16FED.CAS. — 41 



Orden, refused to sign and declined to be 
bound thereby, but it is shown that subse- 
quently thereto the plaintiffs pm-chased of the 
defendants all their stock of boxes, and the 
defendants thereafter sold boxes made by 
the plaintiffs and stamped: "Manufactm-ed 
for Everett & Van Orden by Geo. A. Mannie 
& Co." 

This evidence affords room for the plaintiffs 
to contend that the defendant Van Orden as- 
sented to the agreement made by his partner. 
But it is to be observed in regard to this 
agreement that it is not set up in the bill. 
These suits are in no way founded upon the 
agreement. The bills not only are not brought 
to enforce the agreement, or for an injunc- 
tion In support of the agreement, but they do 
not put forth the agreement as acquiescence 
on the part of the defendants in the plaintiffs' 
claims imder the patents in question. 

At most, therefore, upon this motion, this 
agreement can have no effect except as evi- 
dence to show a temporary acquiescence on 
the part of the defendants in the plaintiffs' 
claim of exclusive right under such patents 
as were then Ijnown to the defendants to be- 
long to the plaintiffs. Acquiescence on the 
part of any person in a claim of exclusive 
right under a patent is a material part in an 
action upon the patent and may be given in 
evidence by the patentee as an admission or 
as evidence pro tanto of general acquiescence, 
but is always capable of explanation, and if 
shown to be part of a simple, mercantile 
agreement, affords little support for an in- 
ference in favor of the validity of the patent. 
Such appears to be the character of the agree- 
ment under consideration; and it neither es- 
tops the defendant from denying the validity 
of the plaintiffs' patent, nor does it compel the 
inference that the defendants have no good 
ground on which to contest the plaintiffs' 
claim under the patents mentioned therein. 

If no serious doubt had been raised in re- 
gard to the novelty of the invention claimed, 
it might be possible to find ground for grant- 
ing a preliminary injunction in this agree- 
ment, coupled with the shown insolvency of 
the defendants, taken in connection with the 
evident attempt on their part to misrepresent 
their financial ability, and the fm'ther fact 
that it is doubtful whether any real injury 
would result to the defendants from such an 
injunction if issued; but in the state of the 
evidence as it stands upon this motion, the 
doubt as to the validity of either of the plain- 
tiffs' patents is too serious to permit of an 
injunction prior to a final hearing of the 
cause. 

The claim of the Shepard and Lewis patent 
as re-issued is an follows: "In the art of 
constnicting boxes for fruit and other articles 
from blanks of a single thickness bending the 
blank obliquely with the grain of thin wood 
or veneer substantially as a.nd for the pm'- 
poge herein specified." 

Assuming the patent to be either for a prod- 
uct, viz.: a box made of a blank of a single 
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thickness by bending the blank obliquely 
Tvith the grain, or for a process of making 
a box out of a single blank by bending the 
blank obliquely to the grain, there is much 
room to dispute the novelty of the invention. 
This same idea applied in the same yvay to 
accomplish the same result appears in the 
boxes produced by the defendants under the 
affidavit made by John T. Brown, and also 
in the old boxes constructed of a single piece 
of birch bark by bending the bark obliquely 
to the grain. 

The claim of the Mannie patent is for a 
combination, the elements of which are (1) 
"a veneer box having its sides prolonged to 
form flaps lapping over upon its end; and (2) 
a bent metal sti'ip covering substantially the 
entire upper edge of the end, and securing the 
end to the flaps." 

The elements of this combinalion are old. 
Their combination produces no new result, 
nor does it appear that invention was requir- 
ed to apply an ordinary metal binding to the 
edge of a veneer box for the purpose of pre- 
venting the veneer from splitting and to con- 
fine the ends of the flaps. It is simply the 
case of a mechanical adaption of an ordinary 
mechanical device to produce a simple and 
well-known result. The xise of a similar bind- 
ing to produce a similar result is common. 

The remaining patent is the one issued to 
Reese, which forms the subject of the second 
bill. This re-issue was granted subsequent to 
the filing of the first bill, and within a month 
of the time of commencing suit upon it. The 
claim of this patent is "a box or receptacle 
made of a single piece of wood, veneer, or 
other similar material, bent up to form the 
sides and ends thereof, and having surplus 
material at the corners consisting of prolong- 
ed parallel projections made to overlap and 
reinforce the adjacent sides or ends, and 
which projections are secured to said sides or 
ends by eyelets or their equivalents, substan- 
tially as described." This patent as it stands 
is shown to be anticipated in several of the 
boxes that have been produced by the de- 
fendants. The substitute of wood for paper in 
the construction of a box does not constitute 
novelty, and besides the Reese patent is 
broad enough to cover not only boxes of wood, 
but similar boxes made of paper, which are 
old. Among the defendants' exhibits are sev- 
eral boxes prior in date to the Reese patent, 
in which are to be found laps and flaps simi- 
lar to those described in the Reese patent, 
and similarly applied. 

If these views in regard to the novelty of 
the plaintiffs' invention are correct it is mani- 
festly impossible for the plaintiffs to obtain 
an injunction against the defendants until 
their patents shall have been sustained upon 
the final hearing. The very foundation of an 
injunction in a case of this description is a 
patent to all present appearances valid, and 
such foundation is here wanting. The motion 
for preliminary injunction must therefore be 
denied. 



Case Wo. 9,040. 

In re MANNING. 

[5 Biss. 497.]! 

Circuit Court, N. D. Illinois. Dec, 1S73. 

Baskrdptct — Note — Gdakantok — Paktxer. 

Where partners, in compromise with their 
creditors, gave their note in settlement, guaran- 
teed by the attorney, such guarantor cannot be 
made a party to bankruptcy proceedings against 
the partner's, even though, after the settlement, 
he became a partner. 

[In review of the action of the district court 
of the United States for the Northern dis- 
trict of Illinois.] 

Petition of review filed by William J. Man- 
ning, against whom adjudication of bank- 
ruptcy had been entered as partner with Ed- 
mund Shanahan and James West. 

Tenneys, Flower & Abercrombie, for peti- 
tioning creditors. 
T. M. Manning, for petitioner in review. 

DRUMMOND, Circuit Judge. The only 
question I have considered it necessary to 
decide is as to the effect of the signature of 
Manning to the notes that were offered in 
evidence, which, it was contended, showed 
that there was a suspension of the payment 
of commercial paper, and a continuance of 
such suspension for more than fourteen days. 

The petition in bankruptcy was originally 
filed against Shanahan and West. After- 
wards William J. Manning was made a par- 
ty. It was as amended filed against them 
all, as partner's; and the question is whether 
the promissory notes offered in evidence 
showed as to Manning that it was a sus- 
pension by him as a par*tner of West and 
Shanahan and so continued for more than 
fourteen days, within the meaning of tlie 
bankrupt law [of 1867 (14 Stat. 517)]; and I 
have come to the conclusion that it was not. 

Shanahan and West were partners. They 
got into trouble, and proceedings in bank- 
ruptcy were commenced against them. A 
compromise was made which was negotiated 
by Manning, a lawyer of this city. It was 
proposed that they should pay a certain per- 
centage on their indebtedness and that time 
should be given them. They were unable to 
find the security required, and finally Man- 
ning became secur-ity; and in consequence 
of that arrangement a partnership was en- 
tered into between Manning, and Shanahan 
and West. The notes offered in evidence 
were the notes of Shanahan and West guar- 
anteed by Manning, and, except one of the 
notes, secm'ed by him on real estate. The 
notes r-an in this form: "Five months after 
date for value received we promise to pay to 
the order of L. M. Bates & Co. thirteen hun- 
dred and ninety-five dollars and ninety-four 
cents, at the First National Bank. Shana- 
han & West." On the back of the note was 
written: "For value received I hereby guar- 

■ — 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permis.'siou.] 
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antee the payment of the within note at 
maturity. TViiliam J. Manning." Now the 
question under the contract which Manning 
made with Shanahan and West, by which 
he hecame a partner and assumed and in- 
dorsed these notes, is whether this was his 
commercial paper, for which a suspension of 
payment, and non-resumption for fourteen 
days authorized a proceeding in hank- 
loiptey against him. It may he a question 
of some nicety, but I thinlc that it is not 
fairly within the true construction of the 
banki-upt law; that it was not such commer- 
cial paper given by him as a partner, for 
which as against him proceedings in bank- 
ruptcy could be commenced. He was simply 
an indorser or guarantor. He had nothing 
to do with the original consideration for 
which the paper was given, and there may be 
gi'eat doubt whether Manning, as to the 
notes guaranteed by him, assumed the char- 
acter of a merchant, though he did as to the 
future by his conti'act of partuei"ship. I 
make no decision upon any other point. I 
think the decree of the district court as to 
Manning, was wrong. The adjudication of 
baukiTiptcy as to Manning must be set aside 
and proceedings dismissed as to him. 

[Subsequently Manning filed a petition in the 
district court asking to have the bankrupt's as- 
sets paid over to him as a solvent member of the 
bankrupt firm. The petition was denied. Case 
No. 12,701.j 

MANNING (ALSTON v.). See Case No. 26C. 



Case l^o. 9,041, 

aiANNING et al. v. CAPE ANN ISINGLASS 
& GLUE CO. et al. 

[4 Ban. & A. 612; 9 Keporter, 337.] i 

Circuit Court, D. Massachusetts. Nov., 1879.2- 

Patexts— Making Isinglass— Public Use. 

1. The question of "public use," discussed. 2 
[Cited in Perkins v. Nashua C. & G. P. Co., 

2 Fed. 453.] 

2. Letters patent No. 134,690. granted to 
.Tames Manning, January 7th, 1873. for an im- 
provement in the manufacture of isinglass, held 
invalid. 

[This was a bill in equity by John J. Man- 
ning and Caleb J. Norwood against the Cape 
Ann Isinglass & Glue Company and others, 
to restrain tlie infringement of certain letters 
patent] 

T. "W. Clarke, for complainants. 

Geo. L. Roberts & Bros., for defendants. 

LOWELL, Circuit Judge. Ribbon isin- 
glass is made by passing the macerated blad- 
ders of fish, especially of hake, through sev- 
ei-al sets of rollers which squeeze the sub- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. 9 Reporter, 337, contains only a con- 
densed report.] 

2 [Affirmed in 108 U. S. 462, 2 Sup. Ct. 860.] 



stance fii-st into a sheet somewhat like dough, 
and then into the ti-anslucent ribbons which 
are sold in the market. Heat makes the sub- 
stance sticks'^ and difficult to work in the ear- 
lier stages, and it is important that the first 
set of rollers, called "mumming rolls," should 
be kept cool. Ebenezer Bowe, in 1848, pat- 
ented a mode of keeping these rollers sup- 
plied on the inside with cold water, and this 
method has not been superseded. James 
Manning, assignor of the plaintiffs, took out 
tlie patent in suit January 7th, 1873, No. 134,- 
690, for an improvement in this art, or its 
machinery, by the addition of a stationary 
knife, or scraper, attached so near to each 
of the rollers as to clean it for its whole 
length at each revolution. He describes a ma- 
chine like Rowe's, with his addition, and 
claims the described "method of converting 
isinglass into sheets of any desired thickness 
by running it between hollow rolls into 
which cold water is thrown to cool the 
compressing surfaces, such rolls being pref- 
erably made adjustable to gx-aduate the de- 
gree of compression, and the adhering sheets 
being removed from the rolls by stationary 
scrapers or clearers and returned to the hop- 
per, as required." 

James jNIanning had been a manufacturer 
of isinglass, at Ipswich, for many yeai-s in 
partnership with one Noi-wood. In '•859 or 
1860, scrapers were added to the rollers in 
that factory, and were used there by Man- 
ning & Norwood imtil 1807, when the firm 
was dissolved and this machinery was left 
with Norwood, and was used by him and his 
son until his death in 1871. James Manning 
built a factoiy at Rockport for his two sons, 
and they used similar machinery from 1867 
or 1868 onwards. 

The defendants have pleaded and proved 
the foregoing facts as showing a public use 
for more than two years before the applica- 
tion of James Manning for a patent, which 
was in December, 1872. 

It has always been a prerequisite or condi- 
tion precedent to the grant of a valid patent, 
that the thing patented shall not have been 
in use. By the English law, and formerly 
by ours, a use before the date of the patent, 
or of the application, destroyed the novelty 
of the invention. But for the last forty years 
we have permitted a use not exceeding two 
years before the application. Obvious rea- 
sons of policy and justice require that an in- 
ventor should not monopolize what he has 
neglected to patent for a considerable time, 
if, in the meantime, the public have acquired 
the knowledge of it, whether through him or 
from an independent source. Before 1870 it 
was generally understood that two years' use 
would not destroy the patent, tmless it was 
had with the "consent and allowance" of the 
inventor. Those words are not found in the 
Statute of 1870, nor in the Revised Statutes; 
and Judge Blatchford has lately decided that 
they are no part even of the law of 1839 [5 
Stat 353], Egbert v. Lippmann [Case No. 
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4,300]. Tlie point is not material here, be- 
cause whatever was done with this invennon 
was with James Manning's consent. 

Our law has the expression "public use," 
and "public" has been added to the statute of 
monopolies by the courts of England. The 
governing idea is, that public knowledge 
makes public right, and, therefore, in Eng- 
land, a description of the invention in a writ- 
ten* or printed book which is published by 
circulation, or in the specification of a patent 
which is public in its very nature, is the 
equivalent of public use, though there is 
nothing in the statute concerning knowledge. 
In this respect our statutes follow the de- 
cisions. 

Public use means not only a use by the 
public but a use in public, that is to say, one 
which is not secret, and, therefore, one from 
which, so far as the inventor is concerned, 
the public may, by any of the chances of life, 
acquire the knowledge. A remarkable case 
is that of the lady who wore an improved 
pair of corsets given her by the inventor more 
than two years before he applied for a patent 
upon the article, which was held a public 
use. Egbert v. Lippmann [supra]. In a case 
like the present, the use of a machine by the 
inventor himself "in the ordinary way of 
the public use of a machine," which I under- 
stand to mean without special secrecy, will 
be a public use. Pitts v. Hall [Case No. 11,- 
192]; Bevin v. East Hampton Bell Co. [Id. 
1,379]; M'Millin v. Barclay [Id. 8,902]; Ke 
Adamson's Patent, 6 De Gex, M. & G. 420; 
Heath v. Smith, 3 El. & Bl. 256. The non- 
existence of public use being a condition 
precedent to the validity of the gi-ant, the 
intent of the inventor not to abandon the in- 
vention, or his reasons for not applying for 
a patent, though of a most potent character, 
such as illness, are immaterial. See Pennock 
V. Dialogue, 2 Pet. [27 U. S.] 1, and the re- 
marks of Marshall, G. J., on that case in 
Grant v. Raymond, 6 Pet. [31 U. S.] 218, 248; 
MeClurg v. Kingsland, 1 How. [42 U. S.] 202, 
208, per Baldwin, J.; Sisson v. Gilbert [Case 
No. 12,912] ; Egbert v. Lippmann [supra] . Evi- 
dence that any one has copied the invention 
which is thus brought, presumptively, to the 
knowledge of mankind, is not necessary to 
the success of his defence. Such a fact would 
often be difficult to prove or disprove, and 
the use itself in any of the modes above ex- 
plained, works a forfeiture, without more. 

There is some evidence in the record tend- 
ing to show that the use of this invention 
was either secret or experimental, or both; 
and evidence to oppose this. I have read the 
case with care, and am of opinion that the 
use at the factories in Ipswich and Rockport 
was a public use in the sense of the law, and 
was not for the puiiposes of experiment; and 
that the use was of the same improvement 
which is patented. As bearing upon this 
last point there was contradictory testimony 
as to whether the scrapers were made ad- 
justable until within two years before the 
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application. I think it probable that they 
were so made; but whether so or not, the ad- 
justability of the rollers or the scrapers is 
not of the essence of the invention as describ- 
ed and claimed by the patentee, or in fact. 
Bill dismissed witli costs. 

[NOTE. The cause was taken, on anneal, by 
the complainants, to the supreme court, where 
the decree of the circuit court was afBrmed, on 
the ground that the patent was void, for the 
reason that the invention had been in public use 
more than two years prior to the time applica- 
tion was made for a patent 108 U. S. 462, 2 
Sup. Ct. 860.] 
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aiANNING V. COX. 

[4 Cranch, C. C. 093.] i 

Circuit Court, District of Columbia. Jlarch 
Term, 1830. 

Assumpsit— Sekvices Rendered— Volustart. 

The defendant's male slave, being, by consent 
of the plaintiff and defendant, at the plamtift s 
house, upon a visit to his wife, who ""'as the 
slave of the plaintiff, was taken suddenly ill of 
the smallpox, and, after being nursed thi-ee 
weeks by the plaintiff, died at her house, ine 
defendant, as soon as he knew of the sickness 
of his slave, offered to remove him to his own 
house, but the plaintiff would not consent to the 
removal. Upon this evidence, the court instruct- 
ed the jury that the plaintiff could not recover. 

The plaintiff's original declaration con- 
tained three counts, namely, 1. Indebitatus 
assumpsit for ?100 for w-ork, and labor, &c., 
in nursing the defendant's slave, at the de- 
fendant's request, while sick of the small- 
pox, at the plaintiff's house. 2. For money 
paid, laid out, and expended, at the defend- 
ant's request, for the like pui-pose. 3. lu- 
simul eomputassent. 

The plaintiff [Martha- Manning] afterward 
filed an amended declaration, with four 
counts. The first charged that the defend- 
ant's slave, being, by the order and direction 
of the defendant [Florentius Cox], on a visit 
at the plaintiff's house, was suddenly taken 
sick with the smallpox, and after lingering a 
long time, died at the plaintiff's house, and 
the plaintiff, during that time, nui-sed the 
said slave, &c. 2. That the plaintiff, at the 
special instance and request of the defend- 
ant, permitted the slave to visit and sojourn 
at the plaintiff's house, and while there he 
was taken sick of the smallpox; and after 
lingering a long time died at the plaintiff's 
house; during which time the plaintiff 
nursed him, &c- 3. The third count stated, 
that, while the slave was visiting and be- 
ing in the plaintiff's house, with the priv- 
ity and consent of the defendant, he was 
suddenly taken sick, &e. 4. The fourth 
count stated that the defendant, as owner 
of the slave, "was bound, by law, to make 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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all necessary provision for said slave, when 
lie should "be taken sick, and him to nurse 
and attend, or procure to he nursed and 
attended." That, while the defendant's 
slave -was at the plaintiS's house, he was 
taken so suddenly ill with smallpox that 
he could not leave the plaintifiE's house 
without great danger to his life; of which 
disease he lingered a long time, to wit, six 
months, and then died; so that, during the 
whole time of his sickness, the plaintiff was 
"necessitated" to nurse and attend him, and 
administer diet to him to keep him from dy- 
ing for want of attention. "And the plain- 
tiff avers that the case of the said slave was 
so pressing, and of such a character, that 
she was compelled to render sei-vices with- 
out a previous application to, or employ- 
ment of, the said defendant Nevertheless, 
the said defendant has wholly neglected 
and failed to compensate the plaintiff for 
her sei-vices and trouble in that behalf ren- 
dered, as he was bound to do, by law. Of 
all which matters the defendant had notice, 
&e. By means of which said several prem- 
ises, the plaintiff hath sustained great loss 
by being compelled to send her children out 
of her house, &c., «&c." 

The evidence was, that the wife of the de- 
fendant's slave, was the slave of the plain- 
tiff, and that he was permitted from time to 
time, to visit his wife, with the consent of 
the plaintiff and defendant That on one of 
these visits, he was taken sick, and after 
lingering three weeks, died at the plaintiff's 
house. That the defendant, as soon as he 
heard of his slave's illness, offered to re- 
move him to his- own house, but the defend- 
ant would not consent to it 

R. J. Brent, for plaintiff, contended that 
an action will lie upon any breach of duty 
by the defendant; and that it was his duty 
to compensate the plaintiff for her services 
and trouble in nursing the defendant's slave. 
1 Saund. PI. & Ev. 337, 338, 413; 1 Evans' 
Harr.; 1 Wheat Selw. N. P. 36. 

Z. C. Lee, for defendant, prayed the court 
to instruct the jury, that the evidence did 
not support the declaration. 

And THE COUBT (CRANCH, Chief Judge, 
contra), gave the instruction as prayed. 

HORSELL, Curcuit Judge, observing that 
if the whole evidence was believed by the 
jury, the plaintiff was not entitled to re- 
cover. 

CRAKCH, Chief Judge, said, that to sup- 
port the plaintiff's action upon this declara- 
tion, she must satisfy the jury that there 
was a duty on the part of the defendant to 
be violated by not compensating the plaintiff 
for the services stated in the declaration. 
But there was no such duty, unless the serv- 
ices were performed at the request of the 
defendant, either express or implied; and 
that if they were rendered upon a sudden 
emergency, and were beneficial to the de- 
fendant, his assent might be presumed, un- 
less the contrary appeared in evidence. 
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MANNING V. The GRACE FEE. 

[Nowhere reported; opinion not now accessi- 
ble.] 

Case ITo. 9,043. 

MANNING V. HAYDEN. 

[5 Sawy. 360; 7 Reporter, 423, 424; 13 West 

Jur. 317, 318; 8 Am. Law Ree. 38; 1 

San Pran. Law J. 85.] i 

Oirauit Court B. Oregon. Jan. 20, 1879.2 

Trusts — Agent — Real PROPSKTr—STATUTE op 

Frauds— Statute op Limitation — Attou- 

ney and ouent. 

1. Where a person acquires the legal estate 
in real property as the agent of another, or 
upon a trust and confidence that he will acquire 
it for the benefit of such other, equity will im- 
ply a trust in favor of the latter, and compel 
the purchaser to account to him accordingly. 

[Cited in Gest v. Packwood, 39 Fed. 537.] 

2. Such a transaction is not within the statute 
of frauds, and, therefore, the trust need not be 
manifested by a writing, the law implying it 
from the circumstances of the case. 

[Cited in brief in Vallette v. Tedens, 14 N. E. 
53, 122 111. 609.] 

3. Oases of constructive trust being purely of 
equitable cognizance, lapse of time is no abso- 
lute bar to a suit for relief thereon; but each 
case depends upon its own nature and circum- 
stances — the court taking the statute as a guide 
or suggestion, rather than a command. 

[Cited in Stevens v. Sharp, Case No. 13,410; 
Traver v. Tribou, 15 Fed. 28; Hickox v. 
Elliott. 22 Fed. 18; Lakin v. Sierra Buttes 
Gold Min. Co., 25 Fed. 344; AUen v. O'Don- 
ald, 28 Fed. 24; Powell v. Oregonian Ry. 
Co., 38 Fed. 191; Gest v. Packwood, 39 Fed. 
535; U. S. V. Wallamet V. & 0. M. Wagon 
Road Co., 42 Fed. 358; Id.. 44 Fed. 241.] 

4. Where an attorney is employed by the de- 
fendant in a suit to enforce the lien of a mort- 
gage, the relation of attorney and client contin- 
ues until the final determination of the matter 
by the confirmation of the sale, unless the at- 
torney's employment was expressly otherwise 
limited, or he was discharged in the meantime 
with the consent of his client, or by the order 
of the court. 

5. An attorney who purchases for himself his 
chent's property at a judicial sale, thereby ac- 
quires an interest contrary to his duty as attor- 
ney, and, therefore, the purchase will be held 
void, or the attorney a trustee for the client, at 
the option of the latter, unless it satisfactorily 
appears that he was in no wise injured or preju- 
diced thereby. 

This suit is brought by the plaintiff 
[Charles Manning], a citizen of California, 
against the defendant [Benjamin Hay den], 
a citizen of Oregon, to compel a conveyance 
of certain premises situated in Polk county, 
containing three hundred and nineteen acres, 
and known as the south half of the Bethuel 
and Rachel Dove donation, the same being 
parts of sections 2 and 3, in township 8 south, 
of range 4 west, of the Willamette meridian. 
Substantially the bill alleges that the premises 

1 pieported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. 7 Reporter, 423, 424, 
and 3 West. Jrr. 317, 318, contain only partial 
reports.] 

2 [Reversed in 106 U. S. 586, 1 Sup. Ct 617.] 
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in controversy Tv-ere the property of said 
Rachel, the wife of said Bethuel, the same 
being her half of the donation aforesaid, 
-w'hieh was made by the United States to 
said Bethuel and Rachel, in consideration of 
the occupation of the same by the former, 
as a settler under section 4 of the donation 
act of September 27, 1850 (9 Stat. 497), from 
and after December 1, 184S; that on, March 
2, 1859, said Bethuel borrowed one thousand 
five hundred and fifty dollars from the coun- 
ty aforesaid to pay the balance of a debt 
then due one "William Griswold, and upon the 
same date said Rachel and her husband exe- 
cuted a mortgage of the premises to secure the 
payment of said loan; that at the date of the 
said mortgage the defendant was a practicing 
attorney, and was the attorney and confiden- 
tial advisor of said Bethuel and Rachel in 
the matter of said loan and mortgage and 
otherwise; that the defendant, for the pur- 
pose of enabling himself to cheat and de- 
fraud said Rachel out of her donation, solicit- 
ed her to execute said mortgage, and assm-ed 
her that he would mortgage Ms own home- 
farm before she should thereby lose her 
property; and that by means of such solicita- 
tions and assuiances she was induced to exe- 
cute said mortgage; that on October 23, 1863, 
suit was brought to enforce the lien of said 
mortgage, in which the defendant, as the 
attorney of the mortgagors, appeared and 
made a defense thereto, notwithstanding 
which, on November 18, 1863, a decree was 
given in said suit to the effect that said 
piemises should be sold as upon execution to 
satisfj' the sum then due upon said loan- 
two thousand and fifty dollars and sevenly- 
ihree cents in currency — ^together with the 
costs of suit, and that thereupon said prem- 
ises were advertised for sale; that prior to the 
date of such sale the defendant informed 
said Rachel that he would see that the prop- 
erty was bid ofl! for her benefit, and would 
protect her rights therein, and that in con- 
sequence of such information, and relying 
upon the honesty and integrity of said de- 
fendant, she did not attend such sale, and 
took no steps to secure her interest in said 
property; that said premises at the sale there- 
of were worth four thousand dollars in gold 
coin, while the defendant bid in the same in 
his own name for the sum of one thousand 
two hundred and twenty-five dollars in cur- 
rency, then not worth more than six hun- 
dred and twelve dollars and fifty cents in 
gold coin, and afterwards stated and caused 
said Rachel to believe that said premises "had 
been bid off in her name, and for her benefit, 
and that the amount necessary for her to pay 
to redeem the same was the said sum of 
six hundred and twelve dollars and fifty 
cents;" that relying upon such statements 
and the honesty of the defendant as afore- 
said, said Rachel, in July, 1864, paid defend- 
ant two hundred dollars in gold coin upon 
said bid, which he received with the under- 
standing it should be so applied; that said 
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Rachel and her husband conthiued in the 
possession of said premises as owners, and 
intending to redeem the same as aforesaid, 
until about August, 1865, when the defendant, 
intending and contriving to disseise the said 
Rachel, fraudulently procured her tenant, one 
O. H. Smith, to surrender the possession there- 
of to him, and has ever since retained the 
same, and received the rents and profits 
thereof to the value of four hundred dollars 
a year; that but for the promises and repre- 
sentations of the defendant as aforesaid, said 
Rachel could and would have made other ar- 
rangements, and secured the redemption of 
the property for her benefit; that the defend- 
ant afterwards obtained a deed to said prem- 
ises, as the purchaser thereof, from the sheriff 
maliing the sale, and claims to be the owner 
of the same in his own right, and refuses to 
convey the same to the said Rachel, or ac- 
count to her for the rents and profits thereof; 
that on April 7, 1865, said Rachel being aged 
and infirm, and unable to prosecute her claim 
to the premises, for a valuable consideration, 
conveyed the same and all her claim for 
rents and profits to the complainant; and 
that at the date of such conveyance, the rents 
and profits then received by the defendant 
had more than paid the balance due him, and 
the premises were in equity the property of 
said Rachel, and she was entitled to a con- 
veyance of the same from the defendant. 

The defendant demurred to the bill for 
divers causes, but upon the argument only in- 
sisted upon two: (1) That the alleged trust 
not being in writing, is void; and, (2) that at 
the date of the conveyance aforesaid to the 
complainant, his grantors had no interest in 
the premises, and nothing to assign, except 
a mere right of suit, which is not assignable. 
The court overruled the demurrer, saying: 
"Upon the facts stated in the bill I think 
that the plaintiff is entitled to the relief 
sought. After a careful consideration of the 
argument and authorities submitted for the 
defendant, my impression is, that this is not 
a case of mere agreement within the statute 
of frauds, but one of a fraud practiced by an 
agent or attorney upon his principal or client, 
whereby the former was enabled to acquire 
the legal title to the premises, to the prejudice 
and wrong of the latter. In such cases equity 
will redress the wrong by raising or implying 
a trust in favor of the injured party. The 
wrong-doer is held to be a trustee ex male- 
ficio. 2 White & T. Lead. Oas. Eq. 70S; 
Baker v. Whiting [Case No. 787]; Ryan v. 
Dox, 34 N. i. 307. If my impression is cor- 
rect upon this point, then the demurrer is 
not well taken upon the second one. If, not- 
withstanding the deed from the sheriff to the 
defendant, he is only the trustee of the estate, 
Rachel Dove was the owner of the premises 
in equity, and could convey the trust estate 
—the beneficial interest— to the complainant. 
Baker v. Whiting, supi-a. And such a convey- 
ance passes an interest in the property, and 
not a mere right of suit 
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The defendant had leave to answer, the 
court saying: 'It is to be understood that 
this opinion is expressed subject to correction 
on the final hearing, when the questions 
argued upon this demurrer may he considered 
in the light of the pleadings and proofs in 
the case." 

The answer of the defendant admits that 
he was attorney for Bethuel Dove prior to the 
execution of the mortgage, hut denies that 
he acted as such attorney in the matter of 
tliis loan and mortgage, or that he advised 
the same, or had any knowledge or informa- 
tion concernhig the same until long after they 
were made. It denies that the defendant was 
employed by Bethuel and Rachel Dove to de- 
fend the suit, to enforce the lien of tlie mort- 
gage, but admits that he was so employed 
toy Bethuel, and that to gain time for him 
he intei-posed a demurrer to the bill which 
was overruled. It denies that the defendant 
Informed or promised Rachel Dove that he 
would bid in the premises for her at the 
sherifE's sale, or that there was any imder- 
standing to that effect, but alleges that the 
Doves admitted their inability to hold the 
land, and aslied him to buy for himself. It 
denies that the premises were worth four 
thousand dollars in gold coin, and alleges 
that they were not worth more than one 
thousand two hundred and twenty-five dol- 
lars, without stating in what kind of money. 
It alleges that the sale of the premises was 
made on March 5, 1S64, after being twice de- 
layed for w^ant of bidders, and that the 
sheriff's deed to the defendant was executed 
on April 26, 1864. It denies any information 
as to the value of currency at the date of 
the sale, but alleges that Bethuel and Rachel 
Dove thereby obtained a credit on their debt 
to the county of one thousand one hundred 
and seventy-seven dollars and fifty cents, that 
being the amount for which the property was 
sold, less the costs. It denies that the defend- 
ant ever gave Rachel Dove to understand that 
she could redeem the land by the payment of 
six hundred and twelve dollars and fifty 
cents in gold coin, or that she paid him two 
hundred dollars in pursuance thereof, but 
admits that in the summer of 1864, at the 
request of Bethuel Dove, he agreed with him 
that if he would repay the defendant the 
purchase-money, with interest, within a year 
from the date of the sheriff's sale, he would 
sell said Dove the premises upon those terms, 
and thereupon said Dove paid hun two hun- 
dred dollars in gold coin upon said bargain, 
it being then and there further agreed be- 
tween the parties, that in case the balance of 
said purchase-money was not paid within the 
time specified, that the said two hundred 
dollax-s was to be applied as rent money 
for the use of sMd land; that within the first 
year said Dove occupied the premises, under 
said agreement, he cut and sold therefrom 
four hundred dollars worth of timber^ and 
because defendant remonstrated with him for 
so doing, he left the place and rented the 
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same to O. H. Smith, aforesaid, but retained 
the possession of thirty acres thereof, which 
he "cropped the second year," against the 
remonstrance of the defendant. It denies that 
the defendant procured Smith to surrender 
the possession of the premises to him, but 
alleges that he received such possession from 
Moses Clark, the sub-tenant of Smith, on 
October 31, 1S65; and also that said Rachel 
ever demanded the possession of the premises 
from the defendant, or an account of the 
rents and profits thereof. It denies that said 
Rachel ever conveyed her interest in the 
premises to the complainant for "a valuable, 
or any consideration," or that the complain- 
ant is, in good faith, the lawful owner there- 
of, or that since said sheriff's sale, she was 
ever the owner in equity or otherwise, of said 
land, or any part thereof. It alleges that in 
1864, the premises were worth two hundred 
dollars a year, but that since 1S65, the de- 
fendant has expended four hundred and eighty 
dollars in clearing and breaking one hundred 
and fifty acres thereof, five hundred and forty 
dollars for posts and plank fence, and four 
hundred dollars for other fencing thereon, and 
three hundred dollars for building a barn ana 
repairing a dwelling thereon, since when the 
value of the premises has been three hundred 
dollars a year, and that he has paid taxes 
upon the property to the amount of two hun- 
dred dollars; that the contract aforesaid for 
the sale of the premises to Bethuel Dove was 
not in writing, and, therefore, void, and that 
more than six years have elapsed since the 
expiration of said agreement. 

A general replication was filed in the 
answer. The evidence of a number of wit- 
nesses, including that of the defendant and 
Bethuel and Rachel Dove, was taken before 
the examiner, and read on the hearing. 

George W. Lawson, H. Y, Thompson, and 
Claude Thayer, for complainant. 

E. C. Bronnaugh and William H. Effinger, 
for defendant. 

DEADY, District Judge. Upon the evi- 
dence, including the answer of the defendant, 
the following facts are satisfactorily estab- 
lished: That on September IS, 1874, the regis- 
ter and receiver of the proper land-oflice issued 
a certificate, under section 7 of the act of 
September 27, 1850, aforesaid, from which it 
appears that the premises in conti-oversy are 
the wife's half of the donation of Bethuel and 
Rachel Dove, granted to them by section 4 
of the act aforesaid, on account of the hus- 
band's settlement and occupation thereon, 
commencing on December 1, 1868; that some 
time prior to 1858, and up to 1863, the defend- 
ant was the general attorney and trusted ad- 
viser of Bethuel Dove and his wife; that in 
1858, one William Griswold, after serious 
litigation, obtained a judgment against Beth- 
uel Dove for over eight thousand dollars, in 
which litigation the defendant acted as the 
attorney of said Dove, and as such, procured 
one J. B. V. Butler, also a friend and client 
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of liis, to sign an undertaking for an appeal 
from tlie judgment of said district court to 
the supreme court of the territory, by which 
undertaking the parties thereto became bound 
to pay said judgment, if affirmed, whereas 
said Butler, at the time of signing said under- 
taking, understood from the defendant that it 
was for the costs of the appeal only; that said 
judgment was affirmed, and all the property 
of said Dove liable to execution, consisting 
of the north half of said donation and other 
lands, were sold to satisfy the same, and 
that in ilareh, 1859, there was still due upon 
said judgment the sum of about four thousand 
dollars, for which said Butler was liable as a 
defendant therein, but which was afterwards 
paid by said Bethuel; that on March 2, 1859, 
said Bethuel and Rachel executed a mortgage 
upon the premises in controversy to the treas- 
urer of Polk county, to secure the payment of 
the sum of one thousand five hundred and 
fifty dollars, then borrowed by said Bethuel 
from the school fund of said county, and 
payable thi-ee yeai^s thereafter, with interest 
at one per centum per month, to apply upon 
said judgment, and so far relieve said Butler 
from his liability thereon; and that the defend- 
ant advised said loan and mortgage, and was 
instrumental in procuring the former, and in- 
ducing said Rachel to execute said rportgage, 
and received some one thousand dollars there- 
of from said Bethuel and Rachel to apply upon 
said judgment; that after said debt became 
due, suit was commenced by the treasurer 
of said county, in the circuit court thereof, to 
recover the same, and enforce the lien of said 
mortgage, to which suit said Bethuel and 
Rachel were parties defendant, and the de- 
fendant appeared therein as their attorney, 
and made a defense thereto by demurrer, and 
on November IS, 1863, a decree was made 
therein, that the plaintiff recover two thou- 
sand and fifty-two dollars and seventy-five 
cents and costs, and that the premises in con- 
troversy be sold as upon an execution at law 
to satisfy the same; that upon March 5, 1864, 
the said premises were sold, and bid in by the 
defendant, for the sum of one thousand one 
hundred and twentj'^-five dollars, in currency, 
the sale having been twice postponed in the 
meantime, "for want of bidders, and other 
sufficient causes," which sale was confirmed 
by said court on April 26, 1864, and a deed of 
the premises executed by the sheriff to the 
defendant on the same day; that at the date 
of such sale, the defendant was the attorney 
of said Bethuel and Rachel in said matter, 
and, moreover, in making such purchase and 
receiving said conveyance, was acting on be- 
half of said Doves, in pursuance of an under- 
standing between himself and them, where- 
by the defendant was to bid in said premises 
at the sale, in ease they went low enough, as 
was expected, for the benefit of said Rachel, 
who was to redeem the same as soon as she 
could, in a i*easonable time, and thereby se- 
cure a home for herself and husband in their 
poverty and old age, and that said Bethuel 
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and Rachel relied upon said understanding, 
and, therefore, took no other steps or means 
to secure the property, or redeem it within 
the time allowed by statute, as they might, 
and would have otherwise, done; and that on 
July 26, 1864, said Bethuel, in pursuance of 
said understanding, paid the defendant, for 
said Rachel, two hundred dollai-s in gold coin, 
for which he gave the following acknowledg- 
ment in writing: "Received of B. Dove, two 
hundred dollars, to be applied on purchase of 
land purchased by me at sheriff's sale. The 
land known as Mrs. Dove's half of donation 
land claun, July 26, 1864. (Signed) B. Hay- 
den;" but that the defendant afterwards, by 
prohibiting said Bethuel. from cutting and 
selling saw-logs from the premises, and by 
procuring the tenant of the Doves— O. H. 
Smith, to whom the farm was rented in the 
fall of 1864, when Mr. Dove took up a home- 
stead upon an island near by, where he has 
since lived— to pay him the rent due them; 
and finally, in the fall of 1865, to surrender 
the premises to him, hindered and prevented 
said Bethuel and Rachel from obtaining and 
acquiring the money wherewith to complete 
said redemption as per the agreement and 
undei-standing aforesaid; that said Bethuel 
and Rachel are illiterate persons, not being 
able to read or write, and ever since the loss 
of the premises have been poor and without 
means to prosecute a suit for the same, Avhile 
the defendant, by his position and influence 
in the county, has made it difficult, if not 
impossible, for them to assert their rights in 
the local tribunals with effect; that in Septem- 
ber, 1874, said Rachel commenced a suit 
against the defendant, in the circuit court of 
Polk county, to recover the premises, but the 
same was afterwards dismissed by her, and 
the premises, on April 7, 1875, as aforesaid, 
conveyed to the plaintiff, her son-in-law, for 
a valuable consideration, with the expectation 
and understanding that the plaintiff would 
bring a suit iu this court to recover the premi- 
ses; and such plaintiff thereby became, and 
now is, the owner of whatever right and inter- 
est therein the Doves then had; that at tlie 
date of the purchase of the premises by the 
defendant— March 5, 1864^the ciu^rency, or 
United States legal tendei-s, paid by him, 
was only worth, in gold coin, sixty-five cents 
on the dollar— seven hundred and niuetj'-six 
dollai-s and twenty-five cents— and that the 
premises were then worth not less than two 
thousand dollars in gold coin, and probably 
three thousand dollars, and are now worth, 
exclusive of improvements, not less than ten 
thousand dollars; that the defendant was al- 
lowed to purchase the property for a sum so 
far below its real value, because he was well 
known in the community as the attorney and 
friend of the Doves, and was very naturally 
understood to be acting in their behalf; and 
that the sum due to the defendant, in coin, 
on account of this transaction, on January 1, 
1879, is as follows: Paid on land March 5, 
1804, seven hundred and ninety-six dollars and 
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twenty-five cents; interest thereon at ten per 
centum for fourteen yeai-s, nine months and 
twenty-five days, eleven hundred and seventy- 
nine dollars and ninety-seven cents; taxes 
paid on land, two hundred dollars; present 
value of permanent improvements placed 
thereon, one thousand dollars; total, three 
thousand one hundred and seventy-six dollars 
and twenty-two cents; and that he is charge- 
able thereon as follows: Eent of premises 
from January 1, 1866, to January 1, 1879, 
thirteen years, at two hundred and fifty dol- 
lars a year, three thousand two hundred and 
fifty dollars; interest thereon at rate aforesaid, 
one thousand nine hundred and fifty dollars; 
cash received, July 26, lS6i, two hundred 
dollai-s; interest on the same at the rate afore- 
said, for fourteen years and five montlis, 
two hundred and eighty dollars and thirty-, 
three cents; total, five thousand six hundred 
and eighty dollars and thirty-three cents; bal- 
ance against defendant, two thousand five 
hundred and four dollars and eleven cents; 
from all of which it appears that the defenil- 
ant has been long since repaid the money ad- 
vanced to the Doves, and also his subsequent 
expenses in connection with his occupation 
of the premises. 

The evidence is conflicting concerning some 
of these -conclusions of fact but the truth is 
generally apparent, notwithstanding. I do 
not propose to discuss it in detail, but there 
are one or two points that Justify some spe- 
cial attention. As to the circumstances con- 
cerning the preparation and execution of the 
mortgage there is a direct conflict between 
the testimony of the Doves and that of the 
defendant and his witness. Reason K. Booth- 
by. The contradiction can hardly be ex- 
plained upon the theory of a failure of mem- 
ory or an unintentional mistake, and there- 
fore it almost necessarily involves willful 
falsehood. 

At the date of the transaction the defend- 
ant was living on his donation claim a few 
miles north of the Doves while Boothby lived 
at IDola, about half way between them. The 
Doves swear unqualifiedly that Hayden came 
to their house and prepared the mortgage 
there, usin^ Ford's notes of the claim survey 
which they had, in describing the premises, 
and left it with them, saying he would send 
Boothby— a justice of the peace— down to 
take their acknowledgment; that Boothby 
came down the next day or two, when they 
executed and acknowledged the instrument. 

On the contrary Hayden swears both in 
his answer and testimony that he never 
wrote a line of the mortgage and don't know 
who did— that he never advised it or knew 
anything about it until some time after the 
execution. Boothby testifies that he wrote 
the mortgage including the names of the 
mortgagors thereto — Bethuel and Rachel 
Dove— hi short, that he wrote every word of 
the instrument, except the names of the at- 
testing witnesses— George Bolter and Theo- 
dore Ingalls. 



(Case No. 9,0i3) MANNINa 



The Doves, although not parties in mterest,. 
are not disinterested witnesses by any means,, 
while the defendant is deeply interested in. 
the result in both property and character. 
Boothby does not appear to be a person of 
any particular character or standing. During 
the past twenty years he appears to have- 
lived from place to place in Oregon and 
Washington, for the most part east of the- 
Oascades, and is a painter by trade. 

A veiy satisfactory solution of this prob- 
lem is furnished by an inspection and com- 
parison of the writings on the mortgage with- 
one another and with that on the receipt of 
July 26, 1864; and also the signatures of 
the defendant and said Boothby to their evi- 
dence given before the examiner in this cause. 

The mortgage bears upon its face indubi- 
table evidence that Boothby's story is imtrue- 
— that he never wrote a word of the mort- 
gage except the certificate of acknowledg- 
ment and his signature thereto, as an attest- 
ing witness. In the first place, Boothby's 
story and that of the defendant do not agree, 
for while the latter says he knew nothing 
about the making of the mortgage, the for- 
mer said he went to Dove's to attend to liis- 
business at the request of the defendant who 
then fm-nished him with a blank form upon- 
which to write the mortgage and a prepared 
description of the premises. 

The mortgage is upon a printed form of a 
deed of bargain and sale. The body of It 
contains twenty-two lines, which are written^ 
or mostly in writing, and the certificate six. 
such lines, beside the signature of Boothby. 
The handwriting of the body of the instru- 
ment and the certificate are both unskillful, 
but quite uniform and marked in character- 
and radically different It is safe to say, 
they were never written by the same pei'son. 
The difference in the capital Rs, Bs, Ds, Ps- 
and figure 9s is very noticeable. But this- 
is not all. In the body of the instrument 
the name Rachel is incorrectly spelled witb 
an "ae" in the last syllable, while in the cer- 
tificate it is spelled in such syllable with an "a"" 
only. Bethuel is spelled correctly in the 
body of the instrument, but in the certificate- 
it is spelled without an "e" in the first syl- 
lable. It is also apparent that this name was- 
first w-ritten in the certificate as "B-huel" and' 
then before completion corrected into "B- 
thuel," by. making the loop of an "h" upon 
the m stroke or lower part of the first "h,"" 
end thus converting the latter into a "t"" 
But the loop of the second "h" did not come- 
down directly upon the m stroke of the first 
one, but at an angle, on the. outside, thus- 
leaving the process of emendation quite ap- 
parent. 

The signatures of Bethuel and Rachel Dove- 
to the mortgage were evidently written by 
the subscribing witness, George Bolter, who- 
wrote a plain, bold, round hand, as unlike- 
that in the body of the insti-ument or the- 
certificate as light and dai-kness. 
Again, the words in the condition of the- 
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mortgage — "according to the tenor and effect 
of a certain promissory note," and tlie words 
^'and fifty" in tlie premises of the deed im- 
mediately following the words "fifteen hun- 
dred," and the word "their" in the conclud- 
ing clause are in a very different writing 
from the rest of the instrument. They are 
written in a skilled hand with different ink, 
and upon comparison with the indorsement 
in red ink on the hack of the instrument, 
showing when a,nd where it was recorded, 
appear to be the writing of Jlr. Lucien Heath, 
the then recorder of Polk county and secre- 
tary of state elect. 

The second and third of these insertions 
merely supply manifest omissions, while the 
first only formally expresses wifat would 
otherwise be implied from what was already 
-expressed. Before this interlineation, the 
condition read: "This conveyance is intended 
as a mortgage to secure the payment of the 
sum of fifteen, hvndred and fifty dollars," all 
but the words in italics being printed, and 
continued tlius: "The note executed by Beth- 
Tiel Dove," etc., putting "the note" in ap- 
position with "the sum of fifteen himdred 
and fifty dollars," which is represented. The 
interlineation "according to the tenor," etc, 
was placed between the words "dollars" and 
■"note" aforesaid, and the pen drawn through 
the "The" before the word "note." 

As it does not appear that Mr. Heath was 
present when the mortgage was executed, it 
is probable that these interlineations were 
made by him at the county seat, Dallas, 
when the instrument was taken there by 
Dove, or other person, to obtain the money 
from the county treasurer, and was delivered 
to him for record. 

Attention is called to these interlineations 
and insertions after the execution of the in- 
«ti-ument, not to suggest that any wrong 
was committed or intended thereby, but to 
show the incon-ectness of Boothby's testi- 
mony, who deliberately and repeatedly swore 
that he wrote every written word in the in- 
strument except the signatm-es of Bolter 
and Ingalls, the subscribing witnesses. 

Neither is this all. Boothbj' swears in ef- 
fect that he took a clean blank with him to 
Dove's on ilarch, 1859, upon which he then 
and there wrote this mortgage, and it is 
very certain that this is not so. The mort- 
gage reads: "This indenture, made this sec- 
ond day of March, A. D. 1859," the words 
^'second" and "March," and the figure "9" 
being in writing. But upon examination it 
plainly appears that in place of these words 
there was fii;pt written "twenty-sixth" and 
"February," the latter words being partially 
erased, and the former written over and in 
place of them. Neither were the woi-ds "sec- 
ond" and "March" written by Boothby, but 
probably by Bolter, who appears to have been 
the best penman that made a mark upon the 
paper, unless it was Heath, while the words 
"twentj'-sixth" and "February" appear to 
have been written by the person who wrote 



the body of the instrument. The coincidences 
are most convincing, but one is almost de- 
monstrative. The letter "x" in "twenty-sixth" 
is formed by two perpendicular curved lines 
with their convex sides approaching and con- 
nected by a hyphen or horizontal line, thus 
) (. According to my observation it is a very 
singular formation of the letter, and an al- 
xnost certain mark of identification. The 
only other written "x" in the instrument is 
found in the body of it, in the word "execu- 
ted," and that is made in precisely the same 
way. 

But the fact of the altei-ation of the date 
is a very significant one. It not only tends 
to prove that Boothby did not write the in- 
stiTiment as alleged, but also that it was 
drafted, as the Doves testify, by some one 
other than Boothby before the day of its 
execution, only the time was four days in- 
stead of one or two as they remember it. 

The instrument having been drafted on 
February 26, when the parties came to ex- 
ecute and acknowledge it before Boothby, on 
March 2, it woxUd naturally occur to some 
one that the date ought to be corrected, and 
so the words "t^venty-sixth" and "Febniary" 
were changed to "second" and "ilarch," but 
not so as to prevent the paper from revell- 
ing to the microscope, and even the naked 
eye, the truth of the transaction. 

From these facts, and the striking similar- 
ity between the writing in the body of the 
mortgage and that in the receipt of July 2G, 
which is admitted to be the defendant's, as 
well as his signature to the examination, it 
is morally certain that the defendant wrote 
the mortgage as the Doves testify. The re- 
ceipt is more than five years later in time 
than the mortgage; but making some al- 
lowance for the careless way in which the 
former is written, as compared with the lat- 
ter—it being necessary to write somewhat 
closelj^ and small to get the matter in the 
spaces left in the blank— and for some free- 
dom of hand acquired in the meantime, as 
well as the difference in pen, ink and paper, 
the writings are very like. All the peculiari- 
ties of style— and they are many and marked 
— observable in the one are apparent in the 
other. The capital Rs, Bs, Ps and Ds are 
very notable instances. The terminal ds are 
uniformly made with an upward and out- 
ward curl from the o, instead of a stem, 
while the middle ones are just as constantly 
made with a stem, which is well detached 
from the body of the o— the latter being open. 
The figm-e 8 in the two writings is very 
singular, and "they are like as two black- 
eyed peas." The s, the ps, the words "Dove," 
"hundred," "land," "claim" — In short, the 
whole face and expression of the one is ex- 
hibited in the other. 

In this connection it may be also mentioned 
that at the taking of the evidence before the 
examiner, this receipt was mislaid and sup- 
posed to be lost, and counsel for the plain- 
tiff put in a paper Avhich he testified was a 
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true copy. The defendant being examined 
afterwards in his own helialf, and while it 
was thought the original was lost, swore 
unqualifiedly that it did not contain the final 
words, "the land known as Mrs. Dove's half 
of donation land claim;" and that it was 
for two hundred dollars, "to he applied on 
land purchased by me at sheriff sale," omit- 
ting the words in italic, "to he applied on 
'purchase of Jand purchased by me." etc. 
Subsequently the receipt "was found and pro- 
duced and read on the hearing. 

Xext, as to the agreement or understand- 
ing between the defendant and the Doves 
concerning the purchase and redemption of 
the premises. All the circumstances, and par- 
ticularly the payment of the two hundred dol- 
lai-s, and the receipt therefor, tend strongly to 
show that the defendant bid in the property 
at the sheriff's sale, as the attorney and 
friend, and for the benefit of the Doves, and 
that liiey were to remiin in possession and 
have the benefit of the use and occupation 
of the place to enable them to repay him the 
purchase-money with interest; and also that 
the defendant after a time conceived the de- 
sign— lucri causa— to ignore his relation and 
understanding -with the Doves, and claim the 
propeiiy as his own. The aijparent excuse 
for this breach of faith was. that these poor, 
old, unfoiinnate people would never be able 
to repay him, and to make sure of this, he 
did what he could to prevent them from so 
doing, by depriving them in the meantime of 
the use and possession of the property. 

The defendant pretends that the agreement 
to redeem was made at the date of the re- 
ceipt, and not before; and that he did not be- 
lieve, at the time, that the Doves would be 
able to perform it, and therefore he made 
the further conditions that if the redemption 
was not completed within a year fi'om the 
date, that is, by March 5 next following, the 
agreement should be at an end, and the two 
hundred dollars then paid on it be retained 
by him as rent of the premises for such year. 
But with this statement the known and un- 
disputed facts of the case are at variance. 
The i-eceipt itself is directly opposed to it. 
If such was the agreement, why does it not 
appear in this writing? and especially, why 
does it not contain some reference to the al- 
leged conditions, that the redemption was to 
be made within eight months from that date, 
and if not, that the two hundred dollars then 
paid should be retained by the defendant as 
rent? The defendant is an attorney, and a 
person of shrewdness and experience. These 
provisions are altogether in his favor, and it 
was his interest to preseiTe tlie evidence of 
them. While he was writing the memoran- 
dum, a few words, more or less, would have 
expressed them. The Doves, according to his 
statement, had no rights in the premises as 
against him, and so far as terms are con- 
cerned, were at his mercy. But the language 
actually used in the writing is also contradic- 
tory of the defendant's statement. The re- 



ceipt is not simply for two hundred doHars 
received by the defendant on account of land 
then sold the Doves, or then purchased back 
by them from him. On the conti-ai'y. it is in 
terms and effect for two hundred dollars, to 
be apphed on purchase of Mrs. Dove's land 
theretofore purchased by the defendant at 
sheriff's sale. To be applied on what pur- 
chase? Why, manifestly, the purchase made 
at the sheriff's sale, thus suggesting distinct- 
ly what the Doves assert, that the land, 
though pm-chased at such sale by the defend- 
ant in his own name, was, in fact, purchased 
for them, and was in equity and good con- 
science, their purchase. Upon no. other the- 
oiy of the facts can effect be given to tliis 
word "purchase'' in the receipt, or its use 
therein satisfactorily accounted for. Indeed, 
some such view of the matter must have sug- 
gested itself to the mind of the defendant, 
for he could not remember, when it was 
thought the receipt was lost, that it stated 
that the money was to be applied on the pur- 
chase of Mrs. Dove's land-claim, and swore 
to the best of his recollection that these 
words were not in the receipt; and by way of 
giving emphasis and weight to his testimony 
in this respect, swore that he had seen the 
receipt, and scrutinized it closely, since this 
matter was placed in the hands of counsel. 

As to the value of currency at the date of 
the sheriff's sale, I have consulted the con- 
temporaneous quotations of the price of gold 
and find tOiat legal tenders were then worth, 
in Portland, sixty-five cents on the dollar, 
which makes the amount advanced by the de- 
fendant, in gold, seven hundred and ninety- 
six dollai-s and twenty-five cents. The only 
testimony upon this point was that of tte de- 
fendant and Dove, the former stating that 
they were worth about seventy-five cents and 
tne latter fifty cents; but he also states, what 
he was more likely to remember, that the 
amount to be repaid the defendant was about 
seven hundred dollars in coin. 

As to the value of the property in 1864, the 
testimony is very conflicting, the opinions 
vai-ying from seven hundred dollars to four 
thousand dollars in coin. Much of it is un- 
satisfactory, and some of it utterly incredible; 
as for instance, that it was not worth more 
than two dollars per acre. In a country 
where land is the foundation of society, and 
agriculture the chief occupation of the people, 
a certain amount of knowledge upon tliis sub- 
ject is common to most persons, and in con- 
sidering this question it cannot be overlooked 
that this property is tlie half of a donation 
claim selected in 1848, and therefore prob- 
ably choice land and favorably situated; that 
it lies very near the AVillamette river, within 
a few miles of the capital of the state; that 
with any kind of cultivation, much of it will 
produce at least twenty bushels of wheat and 
forty bushels of oats to an acre, one year 
with another, and that probably it has not, 
since 1851, been held at a less value than ten 
dollars per acre, and under favorable cir- 
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cumstances, might Lave been sold for that at 
most any time since. In aiTiving at this con- 
clusion, weight has been given to the fact 
that in 1859 the property was accepted by 
the county ti'easurer of Polk county, as suf- 
ficient security for one thousand five hundred 
and fifty dollars, in coin, payable within three 
years, with twelve per centum interest. From 
this fact it must have been valued at about 
three thousand dollars; and I have no doubt 
but that was what it was then generally con- 
sidered worth. And this shows that the in- 
adequacy of the consideration advanced by 
the defendant, was very marked, it being at 
most a little over one third its real value, an 
inadequacy "so gross and manifest as to 
shock the conscience." 

It has been suggested that the price paid, 
one thousand two hundred and twenty-five 
dollars, in currency, was ei edited on the de- 
cree against the Doves at par, and therefore 
the defendant ought to be considered as hav- 
ing advanced that much for them in coin or 
its equivalent. 

So far as Kachel Dove is concerned, a suffi- 
cient answer to this suggestion is found in the 
fact that the decree against her, so far as it 
was in personam and for money, was void. 
She was not indebted to the county. She did 
not join with her husband in the note for the 
loan; and if she had, being a married woman, 
the act would have been a nullity. Norton 
V. Header [Case No. 10,351]; Dick v. Hamil- 
ton [Id. 3,890]. By the mortgage she pledged 
her property' for her husband's debt, and by 
its sale on the decree it was discharged from 
the lien. 

The parties seem to have acted upon the 
theory that the husband^had no interest in 
the wife's land. But this was a mistake. 
Bethuel Dove was seised of an estate for his 
life in the donation of his wife by virtue of 
the marriage. Starr v. Hamilton [Id. 13,- 
314]; Wythe v. Smith [Id. 18,122]. But 
even as to the husband, if the defendant 
acted for him in making the purchase, the 
advantage, if any, accrued to the former and 
not the latter. Between them, the question 
is, not what effect did the payment of the 
cun-ency have upon the decree, but what did 
it cost the defendant? What did he ad- 
vance? aicDowell V. Milroy, 69 111. 500. 

Upon this state of facts, and leaving out 
of view, for the present, that the defendant 
was also the attorney of the Doves at the 
date of this transaction, the law implies a 
trust between the defendant and them. 
His conduct being inequitable and unjust, 
and involving a gross breach of the special 
trust and confidence reposed in him by the 
Doves to their serious injuiy and his corre- 
sponding advantage, equity will treat him 
as a ti-ustee of the property thus wrongfully 
acquired, and hold him liable accordingly. 
1 Perry, Trusts, §§ 166, ICS; 2 Story, Eq. Jur. 
§§ 1254, 1261, 1265; 3 White & T. Lead. Cas. 
Eq. 139; Gaines v. Chew, 2 How. [43 U. S.] j 
649. This is a case of constructive trust, a ] 



trust arising out of the misconduct of the de- 
fendant, and does not depend upon the ex- 
istence of a writing. It is without the stat- 
ute of frauds, and the facts constituting it 
may be shown by parol. 1 Peri-y, Trusts, 
§ So; 2 Story, Eq. Jur. § 1531; 1 Greenl. Ev. 
§ 266; Jenkins v. Eldridge [Case No. 7,2G6]. 
This being so, there is no doubt but that the 
Doves had an interest in the premises at the 
date of their conveyance to the plaintiff. In 
addition to the authority cited on the hear- 
ing of the demun-er upon this point, refer- 
ence is made to Perry on Trusts (section 
227) where it is said: "The right of a party 
who has been defrauded of the title to his 
land, is not a mere right of action to set the 
deed aside, but it is an equitable estate in 
the land Itself, which may be sold, assigned, 
conveyed and devised. In the view of a 
court of equity, he is still the owner of the 
estate, subject to repay whatever money or 
other property he may have received from 
the fraudulent gi-antee." 

But it is contended for the defendant, that 
this suit is barred by the lapse of time. That 
the plaintifC or those under whom he claims 
have been guilty of laches— have slepi upon 
their rights. 

In the consideration of purely equitable 
rights and titles, courts of equity act in 
analogy to the statute of limitations, but are 
not bound by i-t. As was said in this court 
in Hall v. Russell [Case No. 5,943]: "When 
an action upon a legal title to land would be 
barred by the statute, courts of equity will 
apply a like limitation to suits founded up- 
on equitable rights to- the same property. 
So, in cases of implied or constructive trusts, 
when it is sought for the purpose of main- 
taining the remedy, to force upon the de- 
fendant the character of a trustee, courts 
will apply the same limitation as provided 
for actions at law." Citing Elmendorf v. 
Taylor, 10 Wheat [23 U. S.] 176; Miller v. 
Mclntyre, 6 Pet. [31 U. S.] 06; Beaubien v. 
Beaubien, 23 How. [64 U. S.] 20T; to which 
may be added Wisner v. Ogden [Case No, 
17,914]; Kane v. Bloodgood, 7 Johns. Ch. 
110; and Michoud v. Girod, 4 How. [45 U. S.] 
560. Apply this rule to this case, and this 
suit may be maintained at any time within 
twenty years from the fall of 1865, the time 
when the defendant finally repudiated the 
arrangement with the Doves and wrongfully 
took possession of the premises, that being 
the period limited by statute for the com- 
mencement of an action at law therefor. 

But where the trust is constructive and 
also arises out of the fraud of the defend- 
ant, there does not appear to be any fixed 
loile upon the subject. The matter is left to 
the equitable discretion of the comi; to be de- 
cided in each case according to its nature 
and circumstances, subject to the qualifica- 
tion that diligence must be used to establish 
a trust by implication, and that equity will 
not aid a party to enforce such a trust when 
the demand is stale or where there has 
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been long acquiescence in the wrong. 1 Per- 
iT, Trusts, § 228. 

'Periods ranging from fifty to seventeen 
years Ijare been lield to be a bar, and under 
otber circumstances a delay of from eleven 
to eighteen yeai-s has been held to be no bar. 
Peri-v, Trusts, § 229. In Miehoud v. Girod, 
4 HoV. [45 U. S.] 561. where the matter was 
thoroughly examined, Sir. Justice Wayne 
says- "Within what time a consti-uctive 
trust will be barred, must depend upon the 
circumstances of the case. Boone v. Chiles, 
10 Pet [35 U- S.1 178. There is no rule in 
equity which excludes the consideration of 
circumstances, and, in a case of actual fraud, 
we believe no case can be found in the 
books in which a court of equity has refused 
to give relief within the life-time of either 
of the parties upon whom the fraud is prov- 
en, or within thirty years after it has been 
discovered or becomes linown to the party 
whose rights are affected by it" 

This suit was commenced within eleven 
years, and the one in Polli county within 
nine years from the time the defendant took 
possession of the premises and disavowed 
the understanding and obligation under 
which he acquired the legal title, so that m 
any view of the matter there is no ground 
on which to rest a claim that this suit is 
ban-ed by lapse of time, or that the demand 
is stale, or the wrong long acquiesced m. 
Indeed, considering the circumstances of the 
case, and the unequal condition of the par- 
ties, the court would not be justified in re- 
fusing relief upon the case made, if twenty 
years had elapsed from the commission of 
the wrong. 

But tlie decision of this case can be put 
upon higher and safer ground than the con- 
tracts and undei-standings of the parties, 
which are liable to both misrepresentation 
and misapprehension. 

If the defendant was the attorney of the 
Doves at the time he bid in this property, 
he must be considered as acting for them, 
and he is liable to them therefor as their 
trustee, unless he can show satisfactorily 
that he has purchased for himself with his 
clients' consent and that the transaction 
was in everj' respect fair, and not to their 
'disadvantage. The presumption is against 
him, and the burden of proof is upon him; 
and if his interest as a purchaser may con- 
flict with his duty as an attorney, the sale 
will be held void, or the attorney charged as 
a trustee, at tlie option of the client. This 
rule is alike necessary to preserve the dig- 
nity and integrity of the legal profession, 
and to protect the interests of a dependent 
and confiding clientage; and in the enforce- 
ment of it courts will not hesitate, because 
-the injury to the client does not fully appear, 
or a positive intention on the part of the at- 
torney to gain an advantage is not shown. 
This statement of the law will be found 
luUy supported by the following authorities, 
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some of which go even, beyond it, and hold 
that a purchase by an attorney of the sub- 
ject of litigation cannot be maintained 
against the client under any ek-cumstances. 
1 Perry. Trusts, § 166; Case v. Carroll, 35 N. 
Y. 3SS; Hai-per v. Perry, 28 Iowa, 60; 1 
Story, Eq. Jur. §§ 312, 313; Berrien v. Mc- 
Lane, 1 HofC. Ch. 428; Cutts v. Salmon, 5 
Eng. Law & Eq. 95, 12 Eng. Law & Eq. 317; 
Ward V. Cai-ttar, L. R. 1 Eq. 29; De Rose v. 
Fay, 3 Edw. Ch. 389, 4 Edw. Ch. 44; Trotter 
V. Smith, 59 111. 244; Howell v. Baker, 4 
Johns. Ch. 120; Hess v. Voss, 52 111. 481; 
Wade V. Pettibone, 11 Ohio, 60; Nesbit v. 
Lockman, 34 N. Y. 169; McDowell v. Mil- 
roy, 69 111. oOO; Hawley v. Cramer, 4 Cow. 
730; 1 White & T. Lead. Cas. Eq. 203; 
Evans v. Ellis, 5 Denio, 643; Weeks, Attys. 
at Law, §§ 273 et seq. 

The already great length of this opinion 
precludes any citation from these authori- 
ties, but the following paragraph from Case 
V. Carroll, supra, is so exactly in point and 
so sound in doctrine and clear in expression 
that it may be cited notwithstanding: 

"It is a settled principle of equity, that no 
person, who is placed in the situation of 
trust or confidence in reference to the sub- 
ject of the sale, can be a purchaser of the 
property on his own account. And this 
principle is not confined to a particular class 
of persons, such as guardians, trustees or 
solicitors, but it is a nile of universal appli- 
cation to all persons coming within its prin- 
ciple, which is, that no party can be per- 
mitted to purchase an interest when he has 
a duty to perform inconsistent with the 
character of a purchaser." 

But it is contended that the defendant was 
not the attorney of the Doves at the time of 
the purchase. It is admitted, however, that 
he was the general attorney of the husband, 
and it is not seriously contended that he was 
not such attorney for the wife also, through 
the agency of the husband, so far as she 
needed one. It is also admitted that he jvas 
the husband's attorney ui the foreclosure 
suit; and finally upon the hearUig the quibble 
that he was not the wife's attorney also in 
such suit, was frankly abandoned. And this 
accords with the record, which states un- 
equivocally that he appeared for both, though 
the demurrer filed by him, or the transcript 
of it, states that "the above-named defend- 
ant"— -in the singular— comes by B. Hayden, 
etc. But who is "the above-named defend- 
ant?" The reference is to the title of the 
cause in the beginning of the demurrer, and 
that reads, "J. Emmens, Treas. of Polk Coun- 
ty V. Bethuel and Rachel Dove, Defts.," so 
that if there is any groimd for saying that 
this demurrer was made by the defendant 
for either of them rather than both, it is the 
wife who is expressly named in full, and 
who was the principal party in interest. But 
the omission of the s from the word defend- 
ant, in the body of the demurrer, is undoubt- 
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edly a mere clerical misprision and unworthy 
of serious contention or further considera- 
tion. 

But it is claimed that the defendant ceased 
to be the attorney of the Doves from and after 
the date of the decree of sale in the fore- 
closure suit, or at most at the expiration of 
sixty days thereafter— the time then allowed 
for an appeal to the supreme court. 

This sale, being- made in a suit in equity, 
was a judicial one, and so in effect are all 
sales made upon execution in this state— that 
is, it was not made absolutelj', but subject 
to the approval of the court which might up- 
on the objection of the defendant set it aside, 
if it apeared that there were "substantial 
irregularities in the proceedings" concerning 
the same, to his probable loss or injmry. 
Civ. Code Or. §§ 293, 413. If, then, tlie rela- 
tion between the defendant and the Doves, 
of attorney and client, had not ceased before 
this sale, the defendant could not become a 
purchaser thereat on his own account, with- 
out raising a conflict between his duty and 
his interest. It was his duty to examine the 
circumstances of this sale and if he found 
good cause, to object to its confirmation. 
The property was sold for not more than one 
third its value. There is satisfaetoiy testi- 
mony in the case that a neighbor intended 
to make the property bring at least the 
amount of the decree and costs, but learning 
that the defendant was going to bid for Mrs. 
Dove, and having sympathy for her, he gen- 
erously forebore. But this was an in-egular- 
ity which ought to 'have avoided the sale. 
The loss was a direct injuiT to Dove, who 
was left personally liable for so much of the 
decree as the sale of property ought to have 
satisfied, but did not But the defendant, as 
he was situated, could not or would not 
bring this matter before the court, because, 
if he purchased for Dove, as was the under- 
standing, his clients were satisfied, while if 
he purchased for himself, as he now claims, 
his interest would prevent it. 

How or why the defendant ceased to be 
the attorney of the Doves before this sale 
is not shown, nor can it be. It is not claimed 
that there was any change of attorney or 
any agreement or understanding that his serv- 
ices were to stop short of the final determi- 
nation of the matter, which was not the mere 
entry of the order of sale, but the final con- 
firmation. 

By the law of this state an attorney has 
authority to bind his client in any of the 
proceedings in a suit by an agi-eement. Civ. 
Code, § 1007. And he may be changed before 
the final determination thereof by consent, 
of record, or the order of the court. Id. § 
1010. 

As has been shown, the final determination 
of the proceeding in question was the order 
confirming the sale. It is not pretended 
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that there was any change of attorney Ije- 
tween the order and confirmation of sale, as 
provided by statute or anywise. 

Still it is insisted that in some imdefined 
and- occult way the defendant dropped out 
of the case before the sale, and was there- 
after a stranger to the proceeding. Suppose 
the defendant had not purchased and had 
signed a stipulation consenting to a re-sale, 
or had appeared in court and objected to the 
sale, would it have been necessary^ to enter 
his appearance anew as upon a first' retainer, 
or would the court or opposing counsel have 
presumed or thought of asking for his au- 
thority to appear in the proceeding for his 
confirmation of the sale, in the suit in which 
he had appeared and acted as the defend- 
ant's attorney, in the preparation and hear- 
ing of the cause? 

It seems to me that the matter is too 
plain for argument. The defendant was the 
attorney of the Doves when he made the 
purchase, and in so doing, if he purehasetl 
for himself, as he now claims, he put his 
duty to them in confiict with his interest as 
such purchaser, to the manifest injury of his 
clients, and therefore they have a right to 
treat the sale as void, or to hold him to ac- 
count, as their tnistee. If, on the other hand, 
he purchased it for them, as I find from the 
evidence he did, then of coiu-se he is their 
agent and ti'ustee and bound to account to 
them as such. 

The conclusions here stated, have not been 
lightly or hastily reached. But they are the 
result of a thorough examination of the 
case, and a full and careful consideration of 
the questions involved in it, after able and 
insti-uetive arguments by the learned comi- 
sel, who appeared for the parties, particular- 
ly for the defendant. I now announce them 
with reasonable confidence in their conformi- 
ty to the law and justice of the case, and 
with the comfortable assurance that if they 
are othei-wise the defendant can appeal to 
so exalted a tribunal as the supreme court of 
the United States for their correction. 

The decree of the court will be, that the 
defendant, within sixty days, convey the 
premises to the plaintiff by a good and suf- 
ficient deed, with proper covenants against 
his own acts, to be prepared and settled be-" 
fore the master of this court, and at the 
same time deliver possession of the premises, 
and that defendant within the same time 
pay the plaintiff his costs in this suit ex- 
pended, and that in default thereof, execu- 
tion issue therefor. 



[NOTE. The defendant took the case, on ap- 
peal, to the supreme court where the decree of 
the court below was reversed and the case re- 
manded, with a direction that the bill should be 
dismissed for want of jurisdiction and without 
prejudice to any other action in a proper court 
106 U. S. 586, 1 Sup. Ct. 617.] 
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Case No. 9,044. 

MANNING T. HOOVER. 

[Abb. Adm. 188; i 12 Betts, D. O. MS. 5.] 

District Court, S. D. New York. Feb., 1848. 

Cakbiebs — Shobtage — No Bill op Lading — 

Amodxt Shipped— Mode of Ascebtaix- 

iN'G Qdantitt. 

1. A shipper of a cargo of grain who takes no 
bill of lading from the carrier, is bound, in an 
action brought to recover for short delivery, to 
prove the amount delivered by him to the car- 
rier to be transported. 

[Cited in The Pietro G., 38 Fed. 149.] 

2. A Tarianee between the amount of a cargo 
of grain as stated in *he measurer's bill in lad- 
ing it on board, and the amount of such cargo as 
ascertained on deliveiy at the port of consign- 
ment, may be explained by showing that the 
mode of ascertaining the quantity is such that 
similar variations are necessarily of frequent 
occurrence. 

Compare Manchester v. Milne [Case No. 9,- 
007]. 

This was a libel in personam, by Still Man- 
ning against Norman C. Hoover, owner of 
the sloop Cornet, to recover damages for non- 
performance of a contract of affreightment. 
It appeared, in this case, that the libellant 
was the owner of 1857 bushels of corn, and 
76 bushels of -wheat, stored at the city of 
Brooklyn. The defendant contracted to carry 
the grain in his sloop to the city of New 
York, at a specified price per bushel. He 
received the corn on board his vessel, and 
was paid freight for the whole quantity; but 
the quantity actually delivered by him at 
New York, as there measured by weight, was 
only 1759 bushels, 24 lbs., thus leaving a de- 
ficiency of 97 bushels; to recover for -which 
this action was brought. The defence v^as, 
that under the circumstances of the case, the 
loss was to be attributed, not to any default 
on the part of the vessel, but to inaccuracy 
of measurement, and to waste necessarily in- 
cidental to the lading and unlading of such a 
cargo. The evidence upon this point is fully 
stated in the opinion. 

D. McMahon, Jr., for libellant 

I. It is unnecessary for the libellant to 
show negligence on the part of the carrier. 
It is sufficient to show the shipment of a cer- 
tain quantity, and it is for the carrier to 
show either a complete delivery or an excuse 
by vis major. He is liable for all thefts, rob- 
beries, and embezzlements by any of the 
crew, or by any other person, although he 
may have exercised every possible vigilance 
to prevent the loss. Story, Bailm. 528. And 
the mere fact that the owner or his servants 
go with the goods, if the other circumstances 
of the ease do not exclude the custody of the 
carrier, -will not of itself exempt him from 
responsibility. Id. 533. 

II. The master and owners of a ship are' 
responsible for the goods which they have 
undertaken to carry, if stolen or embezzled 
by the crew, or any other person, though no 

1 [Reported by Abbott Brothers.] 



fault or negligence may be imputable to 
them. Schieffelin v. Harvey, 6 Johns. 170. 

III, The master and owners of vessels who 
undertake to can-y goods for hire are liable 
as common carriers, -whether the transporta- 
tion be from port to port within the state, or 
beyond aea, at home or abroad; and they are 
answerable as well by the marine law as 
the common law, for all loss not arising from 
inevitable accident, or such as could not be 
foreseen or prevented. Elliott v. Rossell, 10^ 
Johns. 1; Kemp y. Coughtiy, 11 Johns. 107; 
McArthur v. Sears, 21 Wend. 190. 

IV. "Where the goods are embezzled or lost 
during the voyage, the master is bound to 
answer for the value of the goods missiug, 
according to the clear net value of goods of 
like kind and quantity at the port of de- 
livery. "Watkiflson v. Laughton, 8 Johns. 
213. 

V. If freight be paid in advance, and the- 
goods be not carried by reason of any event 
not imputable to the shipper, it may be re- 
covered back. Watson v. Duykinck, 3 Johns.. 
335. 

VI, In an action for the non-delivery of 
goods, pursuant to a contract of affreight- 
ment, the measure of damages is the value 
of the goods at the port of destination, but 
without interest, unless there has been fraud 
or misconduct on the part of the defendant- 
Amory v. McGregor, 13 Johns. 24, 38. 

BETTS, District Judge. Assuming the sub- 
ject-matter of this action to be within the 
cognizance of this court, the question upon 
the merits is whether the respondent i& 
chargeable for the quantity of grain repre- 
sented in the bill of measurement to have 
been delivered on board his vessel for trans- 
portation. The evidence shows that the re- 
spondent had no agency in measuring or 
weighing the grain when put on board, or- 
at its unlading and delivery. The libellant 
employed his o-wn agents to transact that 
business at each end of the voyage. The- 
owners of the store where the grain was on 
storage would not permit the measurer em- 
ployed by the libellant to make the weight 
or measure of the corn; their clerk measured, 
it and kept his own tally, and by his certifi- 
cate or return of weight and measure it ap-. 
I)eared that there was put on board the 
lighter the quantity in bushels claimed by 
the libellant. 

The statute of this state fixes the legal ca- 
pacity of the bushel by measurement (1 Rev. 
St., 2d Bd., c. 621, § 19), and the weight of corn 
which shall constitute a bushel at fifty-sLx 
pounds. Id. § 40. The contract for the car- 
riage of this cargo was by the bushel. No 
bill of lading appears to have been executed, 
but the certificate or account rendered by the 
warehouseman of the quantity of corn deliv- 
ered to the vessel was accepted and acted 
upon as accurate by the parties, in paying 
and receiving the freight for its transporta- 
tion. 
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The method commonly pursued in this port 
"by dealere in grain for ascertaining the 
quantity, (and which was adopted substan- 
tially in this ease,; is to measure it in a 
half-hushel by tale, tallying at each count of 
five measures, and to weigh one measure out 
of ten tallies, or one bushel out - of every 
hundred measured, ot other assumed propor- 
tion. The multiplication of the sum of the 
tales by fifty-six is assumed to showthequan- 
tity of bushels contained in the mass. The 
warehouseman refused in this case to permit 
the corn to be measured .and weighed by any 
;person except his own weighers. The libel- 
lant employed a measurer of grain to attend 
for him at the warehouse where this grain 
was stored and see to its delivery. He was 
present, and overlooked the tallies of the 
measures and weights as they were taken 
from the measurers and entered by the clerk 
of the warehouse, during the delivery of four 
or five hundred bushels, and saw that they 
were correctly stated by him. The residue 
of the delivery was made by the warehouse- 
man alone. 

The cargo was also unladen at New York, 
from the lighter, under the supeiintendence 
of the libellaigit's agents only. 

It is fully proved that this compound meth- 
od of measurement never works out a per- 
fect concurrence in the two results. There 
is invariably a difference between the quan- 
tity given by the tales of measurement and 
the pi*oduet in weight so obtained, at times 
amounting to an important per centage, but 
more usually not exceeding about five per 
cent. The evidence discloses several eases 
of that difference. The grain is shovelled 
into the measure by laborers, and then a 
measurer strikes or evens tlie measure. 
When the grain is thrown in heavily by the 
shoveller, or is shaken strongly or evened 
loosely by the measurer in striking, the 
weight of the full measure will be augment- 
ed, as will the measured dimension of the 
mass be diminished, and consequently, the 
tale line of the return will be reduced, as it 
may be unduly increased by an opposite ir- 
regularity in filling the measure. A difEer- 
ence of but one pound weight to a bushel, 
by either mode of manipulation, would create 
a variance in the computation of 1800 bush- 
els, charged as delivered, of over thirty bush- 
els in actual quantity, not participated in 
mutually by vendor and vendee, but oper- 
ating exclusively to the advantage of one 
alone. These differences are usually made 
to harmonize by pound allowances or esti- 
mates, and that method may be fair enough 
where both parties have been present at the 
weighing and measuring; but it is governed 
l)y no rules or data capable of securing cer- 
tainty, so as to constitute it a safe law to be 
-enforced against a stranger to the process. 

The enumeration of bushels in this case 
Tvas obtained by compounding the hand- 
measure in half bushels of the whole bulk, 
with the weight of the several individual 



measures, and the sum in pounds, so pro- 
duced, determined the quantity of bushels in 
the cargo. This method of determining the 
quantity was acted upon by both parties in 
fixing the amount of freight, but is not con- 
clusive between them on the question wheth- 
er the lighterman delivered to the shipper the 
whole quantity of grain received on board 
the vessel; for not only the circumstances 
stated necessarily lead to uncertainty and 
variations as to quantity in eveiy measure- 
ment made, but moreover, a cargo loaded and 
discharged in the manner adopted in this 
case is subject to other causes of wastage 
and diminution. 

After being weighed in the loft of the 
store, it was, on a windy day, run down to 
the hold of the sloop in an open pipe or 
trough exposed to the air. The evidence 
proves that by thus fanning out the chaff 
and light matter, a considerable diminution 
of bulk necessarily ensues, and by reason of 
tills, and of the waste in shovelling and 
measuring adverted to, there would almost 
unavoidably be found on delivery a difler- 
enee between the amount returned as takeu 
on board and the one discharged, even when 
the same mode of ascertaining the quantity 
is employed in both instances, and that 
difference is augmented if the measure alone 
is used in one case and weight in the other. 
Some of the witnesses attempted to make 
out average computations of loss or gain on 
thesp heads; but it is obvious that estimates 
so formed can afford no satisfactory exact- 
ness in a given instance; it must be purely 
matter of conjecture whether under or over 
five per cent would be lost. 

The respondent proved, by the two men 
in charge of his vessel, that one of them re- 
mained constantly on board the vessel while 
the grain was there, and that none of it was 
removed by them or with their knowledge, 
except by the libellant's agents; and they 
testify that they do not believe it would have 
been possible for any to have been taken 
out of the vessel without their knowledge. 

Conceding to the libellant the case in the 
strongest form in which he places it, that the 
respondent, as lighterer, stood in the charac- 
ter and assumed the liability of a common 
carrier, and was responsible for the whole 
quantity of grain put in his charge, the posi- 
tion must be taken also with the qualifica- 
tion, that he must prove the quantity placed 
on board, and that less than that quantity 
was delivered out to him. Both the acts of 
lading and unlading were his own, to the 
exclusion of the respondent, and he must 
prove, beyond reasonable question, that he 
did not receive from the defendant all the 
grain delivered on board of his vessel. The 
evidence on his part may be prima facie 
sufficient to lay a foundation for the px*e- 
siimption that such is the fact, and that me 
deficiency arose either from loss in the trans- 
portation of the cargo, or from its embezzle- 
ment by those in charge of the vessel, or 
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from its unla-v\'ful abstraction by others. 
For losses of tliat character the respondent 
■V70Uld be liable. 

The testimony, however, which has been 
produced by the respondent, remoyes all the 
essential grounds for either presumption, and 
places the case upon the question of the ac- 
curacy of the measurement in lading and 
unlading the cargo. [For it -vvould be most 
unreasonable to charge the owner for the 
purloining or embezzling of the grain upon 
a mere presumption against the positive 
evidence of those in charge of it as to their 
own acts, and the equally strong presump- 
tions against its having been taken by others 
arising from the facts proved by them.] 2 

The case then stands thus: On the sup- 
posed quantity of 1857 bushels of corn, char- 
ged against the respondent, the defendant 
has sustained a loss of about 97 bushels, or 
over five per cent, of deficiency. The meas- 
urer employed by the .libellant supposes 
that ordinarily in loading grain by weight, 
and delivering it by measure, the difference 
in quantity found would be very slight, and 
if there were any, it -would be ordinarily 
rather in favor of the carrier. The excess, 
he thinks, would be about five bushels to the 
thousand. But he says tliat shovelling by 
hand, for the purpose of measurement, will 
sometimes make a difference against the 
carrier of about four ounces to the bushel, 
which a little exceeds five per cent. In this 
ease he found a difference, on deliveiT, of 
five bushels, between weight and measure. 
Another witness, a weigher and measurer 
by occupation, supposes that 1800 or 1900 
bushels of corn, shipped by weight, would 
usually deliver a less amount by 30 bushels, 
the quantity being determined in the same 
manner. If the grain is loaded in a high 
wind, the blowing out of chaff, he thinks, 
would lessen the measure considerably. 
He has never found the same quantity on re- 
measurement as on the first trial; there 
would always be some excess or deficiency. 
As a general rule, he should expect that one 
thousand bushels loaded by weight would 
deliver twelve bushels more by measure. 
According to his experience, the mode of 
shovelling may easily make a difference of 
one pound or more to the bushel. A third 
witness, Mr. Verplanck, proves that the 
amount put on board was determined by 
weighing it in Ipts of twenty-five bushels 
each. It was weighed by his clerk, without 
his p^ersonal superintendence. It also ap- 
pears that freight was charged and paid, 
according to the statement, of the quantity 
made by the weigher. 

1 think that upon all the proofs, the in- 
ference is just as direct and satisfactory 
that less than the named amount of com 
was laden on board the vessel, as that the 
defendant delivered less than he actually 
received. In order to charge him with a 

2 [From 12 Betts, D. 0. MS. 5.] 

I6FED.0AS.— 42 
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supposed deficiency, the preponderance of 
evidence must be decidedly in favor of the 
libellant, that more grain was laden on his 
vessel than she delivered on her discharge. 

The amount of deficiency being only about 
five per cent, would hardly justify an in- 
ference of misconduct or negligence against 
the parties sought to be charged therewith; 
when it may be assumed, upon presumptions 
equally cogent, that the difference arose from 
mistakes in computation of weight or meas- 
ure, in the combined operations of making 
up the calculation of quantity, or in actual 
wastage in the process of loading and dis- 
charging. 

I shall dispose of the case upon this view 
of the facts, without reference to the ques- 
tion i-aised as to the jurisdiction of the court 
over the subject-matter. Admitting the juris- 
diction of the court, there is not sufficient 
evidence, in my opinion, to charge the de- 
fendant with any loss of corn while on its 
carriage from Brooklyn to its delivery in 
New York, and the libel is accordingly dis- 
missed. 

The libellant has shown a fair prima 
facie case on his proofs in the first instance, 
and I therefore impose no costs upon him. 
Libel dismissed without costs to either party. 
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MANNING v. JAMESSON et al. 

■ [1 Granch, C. 0. 285.] 1 

Circuit Court, District of Colambia. March 
Term, 1806. 

CosTisuASOE— Affidavits— CouxTER- Affi- 
davits. 
Counter-affidavits cannot be read on a motion 
for a continuance of the cause. 

[This was a suit by Manning against James- 
son & Young,] 

Mr. Taylor, made an affidavit for a continu- 
ance, A counter-affidavit was read, but THE 
COURT said they would not consider the 
reading of it as a precedent. 
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MANNING V. LOWDBRMILK. 

[1 Craneh, C. C. 282.] 1 

Circuit Court, District of Columbia. Dec. 
Term, 1S05. 

CosTRACTS— To Share Commissions— Evidesce— 
Proof of Receipt. 

Delivery of the cargo to the owners, by the 
supercargo, is evidence of his receipt of his com- 
missions in an action against him by a third per- 
son, who is entitled to a share of those commis- 
sions. 

Money had and received. The evidence was 
a verbal agreement between the plaintiff and 
the defendant to share the commissions on 

1 [Retorted by Hon. William Crancfi, Chief 
Judge,] 
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the sales of a cargo in the West Indies, the 
plaintiff being master, and the defendant su- 
percargo. There was no special agreement 
stated in the declaration; and there was no 
evidence that the defendant had actually re- 
ceived the commissions. 

Mr. Key, for defendant. The plaintiff must 
prove money actually received by the defend- 
ant, or must give in evidence such an instru- 
ment as the law mates evidence of money 
had and received. 

Mr. Morsel!, for plaintiff. The defendant had 
a lien on the goods or the money for his com- 
missions; and if he relinquished that lien 
without the assent of the plaintiff, he ought 
to be liable. 

Mr. Mason, on the same side. Actual re- 
ceipt of money, in numero, is not absolutely 
necessary. If I sell another man's horse and 
receive corn in payment, he may bring and 
support this action. If I sell the horse for 
cash on ci'edit, and receive payment in corn, 
it lies. The receipt of the purchase-money for 
the flour, was a receipt of his commissions. 
The motion is to instruct the Jury that the 
plaintiff cannot recover in this form of ac- 
tion, unless the money was actually received, 
or such evidence is produced as will prevent 
the defendant from denying the receipt of 
the money. 

The opinion of THE COURT was, that the 
jury must be satisfied that the defendant re- 
ceived the money, but that the delivery of 
the inward cargo to the owners, without the 
consent of the plaintiff, is evidence af the de- 
fendant's receipt of his commissions, which 
the defendant in this case ought not to be 
permitted to deny. 

KILTY, Chief Judge, absent 



Case No, 9,047. 

MANNY V. DUNLAP. 

[Woolw. 372; 1 3 West. Jur. 329; 17 Pittsb. 
Leg. J. 11.] 

Circuit Court, D, Iowa. May Term, 1869. 

Agenct to Procdre Ixsuhance — Verbal Con- 
tract— Liability— Negiigesce — SUBROGATIOX, 

1. A direction by a principal to, his agent to 
procure a policy of insurance is not satisfied by 
a verbal contract for insurance. 

2. If an agent has undertaken to procure in- 
surance, but has done it so negligently that a 
loss which occurs is not covered by the policy, 
he is liable to his principal. 

[Cited in Marquardt v. French, 53 Fed, 666^ 

3. If an agent to procure a policy of insurance 
merely makes a verbal contract for insurance, 
and a loss occurs, his principal cannot be put 
to uncertain and expensive resource of a suit 
on such contract against the insurer, but the 
agent must make good the loss. 

4. If he have a valid verbal contract, he must 
pay his principal, when he will be entitled to an 
assignment of it, or may sue on it in the name 
of his principal. 

This was a motion for a new trial. 

1 [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 



MILLER, Circuit Justice. This is a motion 
for a new trial, founded on alleged erroneous 
insti'uctions to the jury. The plaintiff, who 
was the owner of certain reaping and mow- 
ing machines, directed_her agMit_by letter to 

procure a policy of insurance on them, with 
specific instructions as to the amount to be 
insured on each machine, and the time for 
which the insurance should run. No policy 
was executed, but the agent, who is defend- 
ant in this action, had some conversation 
with the agent of an insurance company, 
which, taken in connection with certain ar- 
rangements between them concerning money 
on depofjit by one with the other, is claimed 
by the defendant to constitute a valid con- 
tract of insurance. 

From the testimony, these facts are quite 
clear, that after the defendant received or- 
ders to insure, and before the machines were 
burned, about twenty-five days elapsed; that 
the defendant had available means of plain- 
tiff's with which to pay the premium; and 
that, at any time during these twenty-five 
days, if he had called at the office of the in- 
surance agent, and insisted on it, he could 
have received a policy which would have 
covered the loss. 

The machines having been destroyed by 
fire, the insurance agent denied that he had 
made any insurance on them, and, if his tes- 
timony in the case is to be credited, he had 
not. The present action was brought to re- 
cover the value of the goods destroyed, and 
is founded on the neglect of the defendant to 
effect the insurance which he had been or- 
dered to obtain. The jury were insti'ucted, 
that if the defendant had money of the plain- 
tiff's with which to pay the premiums, and if 
he could have done so by the use of reasona- 
ble diligence, it was his duty to have insur- 
ance made by a written policy of insurance; 
and that such duty was not performed by a 
verbal agreement or understanding for insur- 
ance between the defendant and the insur- 
ance agent. And the court refused to leave 
it to the jury to say whether a valid verbal 
contract of insurance had been made, or to 
consider that question further. 

If these rulings are sound, the verdict must 
stand; if they are erroneous, it should be set 
aside. In this discussion, 1 would premise 
that the defendant received express instruc- 
tions in writing to procure a "poUey of in- 
surance," a form of expression which is. not 
satisfied by any verbal contract, though such 
contract may possibly be a valid one. I am 
not inclined to believe that this fact Is* ir-are- 
rial, otherwise than as showing that the de- 
fendant was without excuse in anything iu 
the language of his instructions. I think that 
a du'ection by the owner of property ro his 
agent to insure, would require an '.usurance 
by written policy, because that is the usual 
mode among prudent persons of do-n* The 
thing ordered. And I am further of opinion 
that a court is bound to know judiciady that 
no pradent and ordinarily careful man would 
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for twenty-five days rely upon a vertoal agree- 
ment for insurance, when, on any day of tlie 
twenty-five, lie could without trouble or diffi- 
culty have received a policy. 

The duties of agents are well understood. 
Those of an agent to procure insurance have 
been often considered by the courts, and are 
rigidly enforced. It has been decided in gen- 
eral terms that when an agent has under- 
taken, or it has become his duty, to insure, 
and without good reason he has neglected to 
do so, he is liable for all loss which may oc- 
cur, that would have been covered by the 
policy. To this effect, among many other 
cases, are the following: Willdnson v. Cov- 
erdale, 1 Esp. 75; Morris v. Summerl [Case 
No. 9,837]; [Ela v. French, 11 N. H. 356].2 

Again, if the agent has undertaken to ef- 
fect insurance, and has done it in a manner 
so negligent or unskilful that a loss which 
occurs is not covered by the policy, the agent 
is liable therefor. Story, Ag. § 218; Mal- 
lough V. Barber, 4 Camp. loja. In Wilkinson 
V. Coverdale, above cited, the ground of ac- 
tion was, that defendant having sold plaintiff 
certain premises, had promised to have his 
policy renewed for the benefit of his vendee. 
He did have it renewed, but neglected to 
have such indorsement made thereon tis was 
necessary to enable the plaintiff to avail him- 
self of it in case of loss: Lord, Kenyon was 
of opinion that there was negligence sufficient 
to have made the defendant liable, if he had 
in fact promised to renew for plaintiff's ben- 
efit; but no such promise could be shown in 
proof, .and there was a nonsuit. The case, 
however, shows his lordship's sense of the 
strict dihgence required of one undertaking 
to procure insurance for another. In Callan- 
der V. Oekichs, 5 Bing. N. C. 58, it appeared 
that defendants were agents for shipping 
plaintiff's com, and iindeitook to use, and did 
use, their endeavors to effect insurance ac- 
cording to the instructions of plaintiff. 
Their efforts were unsuccessful, but they 
never informed plaintiff of their failure. The 
wheat was lost, and it was held that the 
agents were liable to plaintiff for their neglect 
to notify him of the failure to obtain insur- 
ance. 

In the case under consideration, plaintiff 
had a right to insurance effected in the usual 
fc-afe and secure manner, the more especially 
as ho had instructed his agent to effect it in 
that manner. When a loss has occurred, the 
agent cannot be heard to say, "I did not do 
what you directed, nor as a prudent and cau- 
tious man under similar circumstances would 
do for himself. I departed from your instruc- 
tions for my own convenience. But I have 
effected a valid insurance for you, and though 
its enforcement is uncertain, difficult, and 
costly, and though the contract is denied by 
the other party, and I have no other proof 
than my own oath, I insist on your accepting 
this as a discharge of my duty, and looking 

2 [Prom 3 West. Jur. 329.] 



to the insurance company, instead of to me, 
for indemnity." The plaintiff cannot be 
thrown upon this uncertain and expensive re- 
source. He had a right to a written contract, 
which would surely bind the company; and 
if he has failed to obtain this through the 
negligence of defendant, the latter must make 
good the loss. If he has any such valid con- 
tract as he alleges, let him pay plaintiff, and 
he will be entitled to an assignment of it, or 
to sue on it in plaintiff's name for his oivn 
benefit. The result of such a suit will be, as 
it ought to be, at the risk of defendant. 

These views are fuUy sustained by what 
was said by Mr. Justice Washington, in the 
case of De Tastett v. Oronsillat [Case No. 
3,S28]. "The law," he remarks, "is clear, 
that if a foreign merchant, who is in the 
habit of insuring for his correspondent here, 
receives an order for making an insurance, 
and neglects to do so, or does so differently 
from his orders, or in an insufficient manner, 
he is answerable, not for damages merely, 
but as if he were himself the underwriter, 
and he is of course entitled to the premium."' 
The motion for a new trial is overruled, and 
judgment must be entered on the verdict 
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Case No. 9,048. 

In re MANSFIELD et al. 

[6 Ben. 284.] i 

District Court, E. D. New York. Dec, 1872. 

Baukuuptct— CouxsEL Fees — Services before 
AojoniCATios. 

1. A petition in involuntary bankruptcy was 
filed against a firm, an injunction preventing 
them from parting with any of their property 
was issued, and a warrant of arrest under the 
40th section of the act [of 1867 (14 Stat. 536)] 
was issued against one of the firm. The bank- 
rupts employed attorneys, who applied for a dis- 
charge of the arrest, and attended on a reference 
to ascertain the facts, which resulted in the dis- 
charge of the warrant. An adjudication being 
had, the attorneys prepared the schedule and in- 
ventory required by the 41st section. There- 
after they applied by petition to be paid for such 
services out of the estate. Held, that, .under the 
circumstances, a moderate compensation for such 
services would be allowed them. 

2. The proper practice, in such a case, is for 
the bankrupts to apply to the court in the first 
instance for leave to employ counsel. 

In bankruptcy. 

BENEDICT, District Judge. The petition- 
ers in this case pray for an allowance out of 
the bankrupt's estate of the amount of a bill 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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for professional services rendered under the 
following eireumstanees: An inyoluntary 
petition was filed in this court to have John 
ilansfield and Nathan K. Mansfield declared 
banlirupts, and their property administered 
under the bankrupt act. At the same time au 
injunction was issued, preventing the bank- 
rupts from parting with any of their property, 
and also a warrant of arrest under section 10, 
against Nathan K. Mansfield. These being 
sei'ved, the bankrupts employed the petition- 
ers as attorneys at law, who applied to the 
court for a discharge of the warrant of ar- 
rest, and attended at a reference which was 
ordered to ascertain the facts, and resulted 
in the discharge of the warrant after the 
bankrupt had submitted to an examination 
touching his property. The petitioners, also, 
upon the adjudication of bankruptcy being 
made, prepared the schedule of creditors and 
inventory of the estate, which is required by 
section 41, and for these services the attor- 
neys now ask to be paid out of the bank- 
rupts' estate. I incline to the opinion that 
services performed in preparing the schedules 
and inventory required by section 41 may be 
considered as having been rendered for the 
benefit of the estate, in a ease like the present, 
where the employment of counsel was un- 
questionably necessary. As to the services 
made necessary by reason of the arrest of the 
bankrupt, I think they can also be compen- 
sated out of the fund in such a case as this is 
stated lo be. The court was entitled to be 
aided by counsel on the part of the bankrupt 
in the examination as to the foundation for 
the warrant of arrest and its continuance, 
and the amount of bail to be required. The 
injunction having deprived the bankrupt of 
the means to employ counsel, such services 
may, without injustice, be considered a part 
of the bankrupt proceedings. They were made 
necessary by the action of the creditors, and 
could only be obtained by a resort to the fund. 
It would have been more proper for the bank- 
rupt to have applied to the court in the first 
instance for leave to employ counsel, and 
such previous application should be insisted 
on, a.g a general rule. Here it may be dis- 
pensed with, the mode of proceeding being 
unsettled and no question made as to the 
propriety and necessity of the services in 
question. But I must require that it be made 
to appear that the bankrupt is now without 
means, and that there is no reason to doubt 
that he has surrendered all his property to 
the assignee. It must also be shown that 
the efforts of the counsel were not directed 
towards obtaining delay or hindering the 
bankruptcy proceedings. This being made 
to appear, I shall feel inclined to allow a 
moderate compensation for services rendered 
in preparing the schedules and inventory, 
and those made necessary by reason of the 
warrant of arrest. 

If not desired otherwise by the assignee, in 
order to save expense, the facts may be made 
to appear by affidavits, and the extent and 



value of the services shown in the same way; 
but if asked for by the assignee, a reference 
will be ordered to take proof of the facts. 



Case 'No. 9,049. 

In re MANSFIELD. 

[6 N. B. R. 388.] i 

District Court, D. Louisiana. 1872. 

Bankkuptct — Discharge — Debt Provable — 
Election — Assignment— Res Judicat.!.. 

A gave his bond to the United States as se- 
curity for a certain claim against a vessel. The 
cause was tried and a decision adverse to tho 
United States rendered. Additional evidence 
was produced in the circuit court, on appeal, and 
the decision of the district court was reversed, 
and a decree of condemnation rendered on the 
twenty-seventh of May, eighteen hundred and 
seventy. While proceedings were pending in 
the circuit court, A. filed his petition in bank- 
ruptcy, and was, on the thirtieth day of June, 
eighteen hundred and sixty-nine, discharged from 
all his debts dischargeable under the bankrupt 
act [of 1867 (14 Stat 517)]. On the eighth of 
June, eighteen hundred and seventy, the circuit 
court overruled A's plea of discharge in bar of 
the claim, and gave judgment against him on the 
release bond. On the twenty-first of April, 
eighteen hundred and seventy-one, the secre- 
tary of the treasury, for a valuable considera- 
tion, transferred the judgment to B., who, on 
the twenty-seventh of May, eighteen hundred 
and seventy-one, filed a petition to set aside 
A's discharge. HeJd, that when the United 
States elected to take judgment upon the bond 
they parted with all right to prove it as a debt due 
and payable from the bankrupt at the time of the 
adjudication of bankruptcy, and as a debt to be 
proved against the estate; that it is res judicata 
that this debt is not affected by the discharge, 
as the judgment is subsisting and operative. 
Exception sustained and the petition dismissed. 
[Cited in Bourne v. Maybin, Case No. 1,700-] 
[Cited in Boynton v.. Ball, 105 111. 630. Cited 
in brief in Bowen v. Eiehel, 91 Ind. 26.] 

In bankruptcy. 

J. S. Whittaker, for petitioner. 
R. De Gray and J. A. Campbell, for Mans- 
field. 

DURELL, District Judge. On the twen- 
ty-third day of March, eighteen hundred and 
sixty-five, a suit entitled "U. S. v. The Rob 
Roy" [Case No. 16,179,] was instituted in the 
then United States district court for the 
Eastern district of Louisiana, wherein it was 
sought to forfeit said steamboat and cargo 
of one thousand one hundred and forty bales 
of cotton as enemies' property, because said 
property had been sought for, obtained, and 
brought on board said steamboat from with- 
in territory held in occupation by armed en- 
emies of the United States, "declared to be 
in a state of insurrection." The boat and 
cargo were seized, and subsequently re- 
leased on bond to one A. S. Mansfield, the 
claimant thereof. The cause was tried in 
this court, and a decision rendered therein 
adverse to the United States. Additional 
evidence having been produced in the cir- 

1 [Reprinted by permission.] 



[le Fed. Cas. page 661] 



(Case No. 9,049) MANSFIELD 



euit court, on appeal, the decision of the dis- 
trict court -was reversed, and a decree of 
condemnation rendered on the twenty-sev- 
enth day of May, eighteen hundred and sev- 
enty. In the meantime, and while said pro- 
ceedings were being had in the circuit court, 
to wit; on or about the first of June, eight- 
een hundred and sixty-eight, said Mansfield 
filed his petition in this court, praying to be 
adjudged a bankrupt, and was so adjudged 
on the ninth day of June, eighteen hundred 
and sixty-eight. On the thirtieth day of 
June, eighteen hundred and sixty-nine, said 
Mansfield was, in due course of law, dis- 
charged from all debts dischargeable under 
the bankrupt act On the third day of May, 
eighteen hundred and seventy, said Mans- 
field filed in the circuit court the following 
plea, in bar to the suit of U. S. v. The Rob 
Eoy [supra], then pending in said court, to 
wit: "And the said A. S. Mansfield, by his 
attorneys, avers that, on the thirtieth day 
of June, eighteen hundred and sixty-nine, a 
discharge was granted him in the words and 
figures set forth in the duly certified copy of 
the decree hereto annexed, and made part 
hereof; and he pleads said discharge as a 
full and complete bar to this suit wherefore 
he prays judgment, if the said United States 
ought to have or maintain the aforesaid ac- 
tion against him." 

On the twenty-seventh day of May, eight- 
een hundred and seventy, the judgment of 
the district cortrt was reversed, the libel sus- 
tained, and the Rob Roy and cargo con- 
demned as forfeited to the United States. 
This judgment fixed the liability of Mans- 
field under the release bond. On the eighth 
day of June, eighteen hundred and seventy, 
the circuit court overruled Jilansfield's plea 
in bar, and gave judgment against him upon 
the release bond for the sum of two hun- 
dred and four thousand nine hundred and 
eighty-two dollars and twenty-nine cents, 
with five per cent, interest thereon from the 
twenty-fourth of JIarch, eighteen hundred 
and sixty-five, till paid, and cost of suit. 
On the twenty-first day of April, eighteen 
hundred and seventy-one, George S. Bout- 
well, secretary of the treasury of the United 
States, for and in consideration of the sum 
of twenty thousand dollars paid into the 
treasury of the United States, transferred 
this second judgment in favor of the United 
States to Stewart Q. Cochrane, who, by mo- 
tion, entered and filed in the circuit court, 
on the twenty-seventh day of May, eighteen 
hundred and seventy-one, caused himself to 
be subrogated to all the right, title, and in- 
terest of the United States in and to said 
judgment. On the same twenty-seventh of 
May, eighteen hundred and seventy-one, 
Cochrane filed a petition in this court in the 
matter of Asahiel S. Mansfield, a bankrupt, 
to set aside Mansfield's discharge. 

It is not necessary to enumerate the many 
allegations made and contained in said peti- 
tion, nor to notice the exceptions taken and 



answers filed by Mansfield in avoidance of 
and responsive thereto, except as to the one 
question: Was the debt set forth in the pe- 
tition of S. Q. Cochrane provable in the 
bankruptcy of A. S. Mansfield? Section thir- 
ty-four of the bankrupt act provides, "that 
any creditor or creditors of said bankrupt, 
whose debt was proved or provable against 
the estate in bankruptcy, who shall see fit 
to contest the validity of said discharge on 
the ground that it was fraudulently ob- 
tained, may, at any time within two years 
after the date thereof, apply to the court 
which granted it to set aside and annul the 
same." Under this section Cochrane's peti- 
tion was filed. Section nineteen provides, 
"that all debts due and payable from the 
bankrupt at the time of the adjudication of 
bankruptcy, and all debts then existing, but 
not payable until a future day, a rebate of 
interest being made, where no Interest is 
payable by the terms of the contract, may 
be proved against the estate of the bank- 
rupt." 

Mansfield was adjudicated a bankrupt on 
the ninth day of June, eighteen hundred and 
sixty-eight. A decree was entered granting 
him his discharge on the thirtieth of June, 
eighteen hundred and sixty-nine. During 
all this time, the suit of "the United States 
against the Rob Roy and her cargo," was 
pending in the circuit court. It is to be re- 
membered' that judgment was rendered in 
the district court against the United States 
and in favor of Mansfield, the claimant re- 
storing to him the property libelled, and that 
said judgment was reversed in the appellate 
court, on the production of evidence not pro- 
duced in the lower court. Certainly, during 
the pendency of the appeal in the circuit 
coxirt, and until the Rob Roy and cargo were 
adjudged forfeited to the United States, on 
the twenty-seventh day of May, eighteen 
hundred and seventy, there was no sem- 
blance of any indebtedness due from Mans- 
field to the United States, which could have 
been proved against Mansfield's estate, on 
the ninth day of June, eighteen hundred and 
sixty-eight, the day on which he was ad- 
judicated a bankrupt. Further, the judg- 
ment rendei-ed on the twenty-seventh day of 
May, eighteen hundred and seventy, was 
not a personal judgment against Mansfield, 
condemning him to pay any certain sum of 
money, but a judgment against the Rob Roy 
and cargo, as forfeited to the United States. 
In order to obtain a judgment against Mans- ' 
field, further proceedings were to be had; 
and, accordingly, the conditions of the re- 
lease bond not being complied with, further 
proceedings were taken upon the bond, 
which proceedings ripened into a judgment 
rendered against Mansfield and his sureties 
in favor of the United States, on the eighth 
day of June, eighteen hundred and seventy, 
for two hundred and four thousand nine 
hundred and eighty-two dollars and twenty 
cents. It is this judgment which the petl- 
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tioner, S. Q. Cochrane, holds hy assignment 
from the United States, and which he al- 
leges to be a debt provable in bankruptcy 
against the estate of A. S. Mansfield, on the 
ninth day of June, eighteen hundred and 
sixty-eight. It will be seen that Cochrane is 
not the assignee of the release bond given 
by Mansfield to the United States, but the 
assignee of the judgment rendered thereon 
in favor of the United States, which are 
two very dififerent things. The nineteenth 
section of the statute says: "If the bank- 
rupt shall be bound as drawer, indorser, 
surety, bail, or guarantor upon any bill, 
bond, note, or any other specialty or con- 
tract, or for any debt of another person, and 
his liability shall not have become absolute 
until after the adjudication of bankruptcy, 
the creditor may prove the same, after such 
liability shall have become fixed, and before 
final dividend shall have been declared." 
Now, if we concede that under this clause of 
the nineteenth section of the statute the lia- 
bility of Mansfield, as the maker of the re- 
lease bond, became fixed on the rendition of 
the judgment of condemnation and forfei- 
ture of the Rob Roy and her cargo, and the 
noncompliance with the conditions of the re- 
lease bond, and that the United States might 
have proved the same against the estate of 
the bankrupt, yet such concession does not 
involve the application of the same proposi- 
tion to the subsequent judgment obtained 
upon the bond, on the eighth of June, eight- 
een hundred and seventy, and now held by 
the petitioner, Cochrane. 

Mansfield filed in the circuit court, on the 
eight of May, eighteen hundred and seventy, 
a plea in bar founded upon his certificate of 
discharge. The court, for reasons orally giv- 
en, overruled the same. Certainly the plea 
was not a good one if it was intended to bar 
the right of the United States, under the 
clause eited from the nineteenth section of 
the statute, to fix Mansfield's liability upon 
the release bond given" by him March twenty- 
fourth, eighteen hundred and sixty-five. 
Neither was the plea in bar a good plea in 
bar of a judgment sought to be obtained upon 
the bond, where the creditor elects not to 
proceed under the clause cited from the nine- 
teenth section of the statute, but to enforce 
his claim against the bankrupt personally as 
a debt due upon a liability, which has become 
fixed long after the bankrupt's surrender and 
adjudication thereon. The United States 
elected to pursue the latter course. Let us 
now see what are the legal consequences of 
such election: 

"When a creditor obtains from his debtor a 
security of a higher nature than he had be- 
fore, the original debt is merged in the higher 
secm'ity, and can no longer be made the 
foundation of any action or suit, or of proof 
in bankruptcy or insolvency." Lindl. Partn, 
368; 10 C. B. 561; Wells & Lcovy, 3 aicM. 
& G. 378. 

This doctrine has been repeatedly held in 



Louisiana. In Oakey v. Murphy, 1 La. Ann. 
372, the court said: "In this case, which is 
an action by the holder of a promissory note 
against the maker, the plaintiff filed a sup- 
plemental petition, in which he alleged that 
a judgment had been rendered in his favor, 
at the time of the institution of his suit, on 
the note sued on in the circuit court of the 
United States for the Southern district of 
Mississippi. On a judgment by default being 
taken, it was confirmed on the evidence of 
this judgment rendered in Mississippi. So 
far from this judgment proving the right of 
the party to recover on the note, it establishes 
the reverse, inasmuch as it is a merger of 
the note. The plaintiff has lost his right of 
action on the note, and he has no right to 
amend his petition by an allegation which ex- 
tinguishes it." The court refers to 9 La. Ann. 
419; 2 Mart. (N. S.) 599; and 3 Bl. Comm. 
398. See, also, 7 La. Ann. 334; 12 I^. Ann. 
73S. 

In Re Williams [Case No. 17,705], the learn- 
ed judge for the district of Connecticut held, 
"that a debt, upon which a judgment of law 
is founded, is merged in the judgment and 
extinguished by it," citing 27 Me, 441; 32 
Me. 418: 2 Cush. 173; 2 Denio, 17, 72; and 11 
Cush. 25; 17 Conn. 580. The authorities cited 
sustain the learned judge in the conclusion 
to which he arrives. See, also, 6 Hill, 255, 
where the court says: "The defendant has 
been discharged, under the bankrupt law, 
from all debts which he owed at the time 
he presented his petition. Subsequent to 
that time the cognovit was given, and the 
judgment recovered. The original debt has 
been merged and extinguished by the judg- 
ment. The judgment is a new debt, which 
is not affected by the discharge." Bacon says: 
"If a bond creditor obtains a judgment on 
the bond, or has judgment acknowledged to 
him, he cannot aftenvard bring an action on 
the bond, for the debt is drowned in the judg- 
ment, which is a security of higher natiu-e 
than the bond," Extinguishment (D), citing 
6 Coke, 40. The authority cited is Higgins* 
Case, wherein Lord Coke says: "It was ob- 
jected that if a man recovers debt on a bond, 
or rent on a lease for years, it is at the 
plaintiff's election to sue execution on that 
judgment, or to have a new action." But it 
was resolved "that so long as the judgment 
remains in force he cannot have a new ac- 
tion on the same bond, for, as he who has 
a debt by simple contract, and takes a bond 
for the same, or any part of it, the contract 
is determined, so when a man has a debt on 
a bond, and by ordinary course of law has 
judgment thereon, the contract, by specialty, 
which is of an inferior nature, is by judg- 
ment of law changed into a matter of rec- 
ord, w^hich is of a higher nature." The latest 
authority of the highest court of our country 
is to be found in 6 Wall. [73 U. S.] 234, iii 
the case of Mason v. Eldred. Field, J., the 
organ of the court, there says: "If the note 
in suit was merged in the judgment, then 
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the judgment is a bar to the action, and an 
exemplification of its record is admissible, for 
it has long been established that, under the 
plea of the general issue in assumpsit, evi- 
dence may be received to show, not merely 
that the alleged cause of action never ex- 
isted, but also to show that it did not sub- 
sist at the commencement of the suit." And 
again, at page 238: "The general doctrine 
maintained in England and the United States 
may be briefly stated. A judgment against 
one' upon a joint contract of several persons 
bars an action against the other, though the 
latter were dormant partners of the defend- 
ant in the original action and this fact was 
unknown to the plaintifC when that action 
was commenced. When the contract is joint, 
and not joint and several, the original cause 
of action is merged in the judgment. The 
joint liability of those not sued with those 
against whom judgment is recovered being 
extinguished, their entire liability is gone." 
Indeed, the whole opinion there reported is 
an able review of the decisions of the state 
and United States courts upon this most inter- 
esting question of doctrine of the law. Coun- 
sel for the petitioner, Cochrane, has cited in 
his brief, opinions adverse to the conclusion at 
which I have arrived. Opinions to be found 
in Re Brown [Case No. 1,975]; Re Vickeiy 
[Id. 10,930]. 

But however great may be my respect for 
my Brothers of the Eastern and Western dis- 
tricts of Michigan and of the Southern dis- 
tLict of New Yort, I cannot readily yield a 
doctrine which is supported by a long line of 
decisions, commencing with the year books 
cited by Lord Coke, and coming down to this 
day. When, therefore, on the eight day of 
June, eighteen hundred and seventy, the 
United States elected to take judgment upon 
the bond, they parted with all right to prove 
the bond as a debt due and payable from the 
bankrupt at the time of the adjudication of 
bankruptcy, and as a debt to be proved 
against the estate of the bankrupt. Coch- 
rane, the petitioner, and assignee of the judg- 
ment, cannot be held to be conditioned other- 
wise than was his assignor with regard to 
the same. It is res judicata that his debt is 
not affected by the discharge. It has been 
pleaded, and the decision made in his favor. 
This judgment is subsisting and operative. 
What title, then, has he to impeach an act 
of the court in which he was no wise con- 
cerned, and by which he is in no manner in- 
jured. The exception must be sustained and 
the petition dismissed. 
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MANUFACTURERS' & FARMERS' BANK 
T. BAYLESS. 

[Bruuner, Col. Cas. 8: i 1 West. Law Month. 
356.] 

Circuit Court, N. D. Ohio. Jan. Term, 1859. 

State Exemption' Laws — Homestead — EsEca- 

TIOS — HOJIESTEAD EXEMPTION LaWS. 

1. state exemption laws apply to process is- 
sued from the federal courts. The homestead of 
the head of a family is exempt from sale on a 
judgment rendered by a court of the United 
States in the same manner as upon a judgment 
of a state court. 

2. Where a portion of the defendant's lands, 
on which is situated a dwelling-house far exceed- 
ing the value of the homestead entitled to exemp- 
tion, is subject to a mortgage nearly equal to the 
value of that portion of his lands, and the de- 
fendant has another parcel, on which is a 
dwelling occupied by part of his family, of a 
value within the limits of the statute exemption, 
he is entitled, upon his request, to have the latter 
set off and exempted from sale on execution. 

In equity. 

S. J. Andrews, for the motion, 

Paine & Wade, opposed. 

WILLSON, District Judge. A motion is 
made to set aside the appraisal in this case, 
and the reason assigned is that the defendant, 
at the time of the levy and appraisal of the 
land described in the marshal's return upon 
the execution, was the head of a family, and 
that he and his family then resided upon the 
upper ti-act of land included in said appraisal, 
and which was and is known as the "Millville 
Farm." That the defendant, prior to the 
making of said appraisement, demanded of 
the deputy marshal under whose direction 
said levy and appraisal were made, to set off 
and assign to said defendant a homestead in 
the said Millville farm, which the said dep- 
uty marshal refused to do, but caused said 
appraisal to be made without reference to 
the homestead exemption claimed by said de- 
fendant. 

This motion presents two questions for our 
consideration:— (1) Upon an execution issued 
from the United States circuit court in Ohio, 
and where the marshal in executing the writ, 
levies upon land, has the defendant the right 
to the homestead exemption, provided for by 
the Ohio statute of 23d Slarch, 1850? And, 
(2) If the state law in this particular is ap- 
plicable, then, is the defendant in this case 
entitled to its benefits? 

The first section of the state law of March 
23, 1850, provides that from and after the 
4th day of July, 1850, the homestead of each 
head of a family shall be exempt from sale 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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on any judgment or decree rendered on any 
cause of action after the taking effect of tlie 
act; provided, that such homestead shall not 
exceed five hundred dollars in value. Swan's 
St. 511. The third section of the act of con- 
gi-ess of May 10, 1828, declares "that writs 
of execution and other final process issued on 
judgments and decrees rendered in any of 
the courts of the United States, and the pro- 
ceedings thereupon, shall be the same, ex- 
cept their style, in each state, respectively, 
as are now used in the courts of such state, 
saving to the courts of the United States in 
those states, in which there are no com-ts of 
equity, with the ordinary equity jurisdiction 
— tlie power of prescribing the mode of exe- 
cuting their decrees in equity by rules of 
court; provided, however, that it shall be in 
the power of the courts, if they see fit in their 
discretion, by rules of court, so far to alter 
final process in said courts, as to conform the 
same to any change which may be adopted 
by the legislatures of the respective states for 
the state courts." 4 Stat 281. The first section 
of this act expressly adopts the mesne process 
and modes of proceeding in suits at common 
law, then existing in the highest state court, 
under the state laws, which it has been held 
included all the regulations of the state laws 
as to bail, and exemptions of the party from 
arrest and imprisonment. In regard, also, to 
writs of execution and other final process 
and proceedings thereupon, the third section 
declares they shall be the same as were then 
used in the courts of the state. There can 
be no question that the provisions contained 
in this section relating merely to executions 
and modes of pi-oceeding after judgment are 
exceptions to the thirty-fourth section of the 
judiciary act of 1789 [1 Stat. 92], whicn en- 
joins upon the federal courts the adoption of 
state laws as rules of decision in certain 
cases. They are exceptions, because nothing 
is left for implication, as congress has legis- 
lated directly upon the subject-matter. The 
law is express that executions and the pro- 
ceedings thereupon shall be the same as were 
used in each state on the 10th of May, 1828, 
confeiTing, however, upon the federal courts 
the power, in their discretion, by rules, to so 
alter final process in said courts as to con- 
foi-m the same to any change which might be 
adopted by the legislatures of the respective 
states for the state courts. 

It has accordingly been urged with some 
plausibility, that inasmuch as there was no 
homestead exemption law in force in Ohio, 
on the '10th of May, 1828, tiie subsequent en- 
actment could have no binding obligation in 
the execution of process from the federal 
com-ts, unless those courts should by rule 
adopt such law; and that as this court has 
adopted no rule upon the subject, the de- 
fendant cannot claim its benefits. This is 
not a question upon the mode of proceeding 
upon an execution. It does not involve the 
inquiry how the levy upon real estate should 
be made, and the duties of the marshal as to 
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the mode of appraisal, advertisement, and 
sale. But the question here goes directly to 
a rule of property. It relates not to the pro- 
ceeding, but to the property proceeded 
against As an incident to sovereignty, the 
state of Ohio, through its legislature, has not 
only the power to declare what shall consti- 
tute a valid title to real property, but also 
the mode of alienation of such property. It 
cei-tainly has power to change a rule in the 
common law in the matter of divesting title, 
as was done by the act of February 2S, 1846, 
in relation to the interest of husbands in the 
estates of their wives. It can, by a law of 
limitation^ determine when a judgment shall 
cease to have any legal effect, and by a like 
law it can deny to the lawful owner the right 
to recover the possession of his land. And so 
it can exempt from legal process to the head 
of a family, a homestead, as provided in the 
act of March 28, 1850. This law of exemp- 
tion has a direct opei-ation upon property, and 
has as much force as the law which gives 
effect to a title in fee simple when obtamecf 
by deed. It confers a right which it is not 
in the power of congress by legislation, nor 
within the province of the federal courts, by 
rules, to divest This question comes clearly 
within the principle of the case of Ross v. 
Duval, 13 Pet [38 U. S.] 45, where it was 
held by the supreme court of the United 
States that the act of the legislature of Vii-- 
ginia in 1792, to regulate proceedings in judg- 
ment, was substantially and technically a 
limitation on judgments, and was not, there- 
fore, an act to regulate process. It was de- 
clared to be a limitation law, establishing a 
rule of property, and under the thirty-fom-th 
section of the judiciary act, affording a rule 
of decision for the courts of the United States.. 
This was but a reaffirmance of the principle 
established by the supreme court in the case 
of Green v. Lessee of Neal, 6 Pet. [31 U. S.] 
291. But were this a question of practice 
merely, we should incline to recognize the 
provisions of the state law, even in the ab- 
sence of a rule of court upon the subject. It 
is far preferable to yield to than encroach 
upon state laws, especially in enforcing rem- 
edies upon contracts entered into with refer-' 
ence to these laws. And it is administering 
justice in the true spirit of the constitution 
and laws of the United States to confoi-m, as 
nearly as practicable, to the administration 
of justice in the com-ts of the states. We 
therefore hold, on principles of law as well 
as upon considerations of comity, that on ex- 
ecution issuing from this court the party 
whose land is seized is entitled to the bene- 
fits of the homestead exemption, in the man- 
ner and to the same extent that i§ secured to 
the judgment debtor under the law of the 
state. 

It only remains to consider the evidence 
touching the defendant's right to a homestead 
exemption in the property levied upon by the 
marshal in this case. All the testimony sub- 
mitted is comprised in three affidavits,, to 
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wit, that of J. M. Rickey (the deputy mar- 
shal who made the levy),, of J. B. Bayles (the 
defendant), and of JefCerson Stringer (one of 
the appraisers). It appears from this testi- 
mony that at the time of tlie levy and ap- 
praisal of tlie "Millville Farm," so called, the 
defendant demanded a homestead therem to 
be exempted and set ofiE to him for that pur- 
pose, and that this demand was refused by 
the marshal. It further appears that the 
defendant was carrying on the farm himself, 
and a part of his family, with his household 
furniture, was in the occupation of the house 
sought to be discharged from appraisal and 
sale. His other real estate^ as the evidence 
shows, was mortgaged for about its full val- 
ue, and the mortgage was executed by him- 
self and wife; and that the dwelling-house 
upon encumbered land was far too valuable 
to constitute the homestead allowed by the 
statute. This evidence clearly shows the de- 
fendant to be entitled to a homestead exemp- 
tion in the land levied upon, and which was 
appraised without recognition of his right un- 
der the local law. The appraisal is according- 
ly set aside. 
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In re MANUFACTURERS' NAT. BANK. 

[5 Biss. 499; 19 Int Rev. Rec. 20; 1 Thomp. 
Nat. Bankr. Cas. 192; 6 Chi. Leg- News, 
118; 8 Am. Law Rev. 614; 1 Cent. Law 
J. 19; 21 Pittsb. Leg. J. 80, 116; 6 Leg. 
Gaz. 21.] 1 

District Court, N. D. Illinois. Dec. 30, 1873. 

Natioxal Basks — Amexablb to the Bankrupt 
_^CT — Cdrrexcy Act — Repeat.bd — Superseded 
— CuRiiESOT Acts — Cumulative Acts — Reme- 
dies— Whex Exclusive. 

1. A national bank is not liable to be proceed- 
ed against in bankruptcy. 

2. The bankrupt act [of 1867 (14 Stat. 517)] 
does not repeal or supersede the provisions of 
the national currency act [13 Stat 99] for wind- 
ing up insolvent national banks. 

3. Nor can the two acts exist together, as fur- 
nishing concurrent or co-ordinate remedies. The 
remedies prescribed in such case under the bank- 
rupt act are not so ample and complete as those 
under the currency act, and the fact that cred- 
itors can not of their ow^n motion institute pro- 
cpcdings under the currency act does not change 
the construction of the acts, 

4. Nor did congress intend to inject the pro- 
visions of the bankrupt act, so that creditors 
could apply the remedies of the one, and the 
comptroller the remedies of the other. Such a 
construction would inevitably produce confusion. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 8 Am. Law Rev. 
014, contains only a partial report] 



5. When the legislature creates a corpora- 
tion, it can also prescribe what remedies shalt 
be had against it, and such remedies then become- 
exclusive. 

[Cited in Ryan v. Ray, 105 Ind. 108.] 

This was an application by R. J. Smith & 
Co., of Clucago,forarule on the Manufactur- 
ers' National Bank of Chicago to show cause- 
why it should not be adjudged a bankrupts 
The petitioners were creditors of the bank 
for money deposited in the ordinary course- 
of business prior to its suspension of payment 
on the 17th day of October, 1873, and the pe- 
tition was in the ordinaiy form, alleging sus- 
pension of payment of its commercial paper 
for a period of over 14 days, and preferential 
payments made to other of its creditors. 

Harding, McCoy & Pratt and T. C. White- 
side, for petitioners. 

Lawrence, Winston, Campbell & Lawrence- 
and Ayer & Kales, for the bank. 

2 [Extracts from argument of Harding, Mc- 
Coy & Pratt: 

[If this proceeding in bankruptcy can be- 
maintained in no conceivable state of case- 
against a national bank, then it is not true- 
that it can be sued as natural persons; it is 
not true that proceedings may be brought 
against it in this court as in similar cases 
against others; it is not true that the pro- 
visions of the bankrupt act apply to all mon- 
eyed, business, or commercial corporations^ 
and joint-stock companies; and it is true- 
that our lawmakers, when they used these- 
clear and explicit terms, putting a national 
bank in the courts on the same footing with' 
every other natural person, with every other 
like corporation, did not mean what they^ 
have so plainly said, but meant, instead, to 
confer a privilege, and an exemption from- 
the most speedy and efiEectual weapon of the- 
law, upon the class of corporations who need 
such exemption least,— who pretend and' 
profess to take and keep in charge the mon- 
eys of others as trust funds, and to be ever- 
ready to pay them on demand. Modern courts 
have long since denied to themselves the- 
privilege of making laws by foisting inter- 
pretations upon statutes, by construction; 
but the books may be searched in vain for a 
case resembling this, where the explicit 
teims of statutes ai-e to be overruled, not 
from motives of an aclmowledged public poli- 
cy, not to correct mistakes or omissions of 
legislators, but in order to defeat that ex- 
pressed policy,— a policy which is the spirit 
of our institutions, a policy of equity and 
equality before the law, for one of privilege^ 
and exemption from common duties and lia- 
bilities. The decision which we ask from 
your honor will repudiate this unjust dis- 
tinction, and wUl be regarded with gratifica- 
tion by eveiy sound bank. It will vindieate- 
them from odium which would attach to- 
such a privilege, which they need less than. 

2 [From 6 Chi. Leg. News, 118.] 
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any other institutions,— wliieli they have nev- 
er needed in their history, 

[The national hanking system is new and 
untried; it has had but a brief existence, of 
less than ten yeai-s; it is now called upon, 
for the first time, to go through a panic, and 
undergo a sti-ain. But now it is to be test- 
ed; and nothing could be more cowardlj' than 
for the custodians of the money of others to 
lie down in the possession of the means of 
life, — of the reseiTes and active means of 
others, — and while others, their depositors, 
are subjected to severe and swift remedies 
of the law, of bankruptcy, to set up an ex- 
emption and the privilege to get the time 
which they, in the very nature of their In- 
debtedness, have pledged themselves never 
to take. "What reason can be suggested why 
the wise policy of the bankrupt act should 
not extend to these powerful institutions? 
It is inconceivable that congress, which, in 
the bank act itself, puts these banks on the 
same level, subject to the same proceedings 
and suits as all other persons and coi-pora- 
tions, should change this, which is, in this 
particular, their acknowledged and unques- 
tioned spirit and policy touching these banks. 
What color is there for this pretended dis- 
covery of a contraiy spirit which shall over- 
rule the very letter of the law? It is incon- 
ceivable that, if congress meant to change 
this policy, that they should neglect and fail 
to say so; that they should have left their 
meaning to inference, to interpretation,— to 
siibtie inference, to be drawn from an unex- 
pressed spirit which is not found in the bank 
act, or siidden intention conceived to create 
a distinction, where they had before repudi- 
ated distinctions and differences in creating 
the banks. This is simply, in its essence, 
a claim of a privilege said to be granted by 
the bank act; and "the uniform language of 
the English and American law is that all 
grants of privilege are to be liberally con- 
strued in favor of the public, and, as against 
the grantees of the monopoly, franchise, or 
charter, to be strictly interpreted. What- 
ever is not unequivocally granted in such 
acts is taken to have been withheld." Sedg. 
St. & Const. Law, p. 339. This doctrine has 
been repeatedly declared in cases where the 
corporation has^ contended for implied im- 
munities, such as an exemption from taxa- 
tion; and the supreme court of the United 
States, in Beatty v. Lessee of Knowles, 4 
Pet. [29 U. S.] 152, lay down this doctrine 
and say, "This privilege can only be granted 
by express words." In Pennsylvania B. Co. 
V. Canal Commissioners, 21 Pa. St. 9, this 
doctrine is thus laid down: "No privilege is 
granted uxiless it be expressed in plain and 
unequivocal words, testifying the intention 
of the legislature in a manner too plain to be 
misunderstood, and every r^olution which 
springs from doubt is to be against the cor- 
poration." 

[The question here raised may be stated 
thus: How does the provision of the 50th 



section, providing for proceedings by the 
comptroller to take away the franchise of a 
bank, and dissolve it, forbid the remedy giv- 
en by the 8th and 37th sections, viz. to sue 
and be" sued, proceed and be proceeded 
against, in bankruptcy or otherwise, as nat- 
ural persons in similar cases? These are 
distinct and cumulative remedies given, it 
may be (they are not in fact), for the en- 
forcement of the same rights, but not given 
in the same statute. What has the law, 
touching the distinct rights given in different 
statutes, to do with this? The doctrine as 
to a new remedy is the reverse of that as to 
a new right- Remedies may be inconsistent, 
may be unlike; but the only consequence is that 
the injured party must make choice of which 
he will avail himself. But it is not trae in 
fact that the bank act contains the supposed 
complete "scheme of bankruptcy." This is 
a strange scheme of insolvency — of bankrupt- 
cy—seen in the bankraptey act by the lynx 
eyes of my brethren, who appear for this 
bank; a scheme which does not recognize or 
provide for insolvency at all. 

[The provisions for a receiver are for non- 
payment of a circulating note, for improperly 
certifying a check, for not making good the 
reserve, for not keeping good the surplus, 
for not keeping the stock to its minimum! 
Not one for insolvency! Not one for an act 
of insolvency! All for breaches of regula- 
tions required by good banking. Each and 
all of these breaches might be the act of a 
solvent bank! What connection between in- 
solvency and certifying a check without hav- 
ing the money deposited! These are sound 
rules, the obseiwance of which will tend to 
keep a bank solvent. This proceeding is a 
statutory remedy to enforce statutoiT penal- 
ties. What parallel proceeding for the same 
acts is found in the bankrupt act? None, 
parallel or otherwise, save that for nonpay- 
ment of the circulating note. It is no act 
of bankruptcy to let your resei-ve run down, 
to let your surplus run down, to let your 
stock remain in quantity below its minimum 
amount, to certify a check for one who has 
not on deposit the funds to meet it! Sup- 
pose it were true that the provisions for a 
receiver are provisions for insolvency, are 
there not in the 8th and 57th sections also 
provisions for insolvency- provision for the 
action of the courts— for the power of a court 
of chanceiy, for the power of a court of 
bankruptcy, for receiver and assignee? What 
then? Here are simply concurrent remedies 
in the same act! Say this remedy stood upon 
the terms alone of the bankrupt act, as our 
opponents, without any show of argument or 
reason, claim, and then, what if the proceed- 
ings by the comptroller are inconsistent or 
unlike those of the bankrupt court? So 
are, or may be, the proceedings in chancery, 
in admiralty, in law; so certainly will those 
be in independent courts; but this furnishes 
no reason to deny that the law provides 
for them— to assert that provisions for one 
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forbid the operation of provisions for the oth- 
er? But counsel see possible collusion, in 
case the comptroller has the right to act. It 
ought to be enough to answer that it does 
not appear, and that it should first be made 
to appear that he has the right to act, that 
there are ch'culating notes; that they are, 
or may be, protested. This, by all means, 
as there are banlis which have no circulation. 
As it is the first act of a bank to redeem, if 
it can, its. notes, and it may have been done 
by this banli, by the consent of the comptrol- 
ler, and to put it in funds by the surplus 
value of its bonds, it ought to be enough 
to answer, that it is no reason to asli the 
court to stay its hand, because the comp- 
troller, or even another court, has the right 
also to act. The rule applying is, first in 
time first in right But it is easy, also, to 
answer that it is inconceivable that the 
comptroller should desire to act where the 
same court would act and control his re- 
ceiver; where the same mle of distribution, 
so far as the circulating notes go, is preserv- 
ed, the lien of government being protected in 
bankruptcy. That is still more inconceivable 
when, as now, the circulating notes are 
known to be worth far less, at their par 
value, than the bonds at their present pre- 
mium. "But the whole proceeding is differ- 
ent!" Of course it is. Its source, its cause 
of institution, and its progress differ at each 
step. The result and eff-ect of the proceed- 
ings are just as different; the one closes up 
and dissolves the bank; the other simply 
distributes its property among its creditors. 
But, to the injury to government; do they 
diCEer materially, and to a complication? 
Certainly not. The same court controls. The 
same law, the same rules control. The of- 
ficer who acts under the comptroller is called 
a receiver; but he is under the conti-ol of 
. this court, and must ask its advice and seek 
its aid at every important step. The money 
is paid over to the comptroller,— to the ti-eas- 
urer! Of course. But for what? For dis- 
tribution. It is of no advantage for the 
government, is it, to assume the duty of cus- 
todian? Is there danger of loss in the hands 
of the assignee? So there is in the hands 
of the receiver. All the money belonging to 
the government is by the assignee paid over 
to the United States treasury; the receiver 
does the same. Here the security and inter- 
ests of the government are at least balanced. 
The moneys of other people are paid over to 
them; and here there is less danger of loss 
to the government, as it takes no risks. But 
the comptroller might come in and take the 
property from the hands of the assignee! In- 
deed! That is as good a reason why any suit 
or other proceeding could not go on, could 
not be effectual, why property would be sacri- 
ficed upon sale upon execution! The comp- 
troller could not appoint a receiver, and re- 
ceiver seize it! This is thus seen to be a 
chimera. It is not and cannot be true, for 
it i)roves too much. It would defeat all suits 
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against the bank. Should the comptroller 
wish to appoint a receiver for mere malice, 
mere exercise of power, all the rights and 
intei-ests of the government protected, he 
would be answered, it is too late. Or if not, 
his action would simply supplement that of 
this court; his receiver would be the quondam 
assignee, or could take his place, and no 
friction could occur, as the machinery is all 
under control of the same court. In Kennedy 
V. Gibson. 8 Wall. [75 U. S.] 429, all that is 
decided is that a suit cannot be brought by 
the receiver against the stockholders until 
the compti-oUer has directed him to bring it. 
All that is said in that case relates to a pro- 
ceeding commenced by the comptroller under 
the 50th section of the act of June 3, 1864. 
It was not meant that' the liability of stock- 
holders could only be enforced by the comp- 
troller, and under this section; but only that, 
in a proceeding under that section, certain 
action on the part of the comptroller was in- 
dispensable, whenever the personal liability 
of the stockholders is sought to be en- 
forced.] 2 

ELODGETT, District Judge. On the 15th 
day of November last Messrs. R. J. Smith & 
Co. filed in this com-t their petition setting 
forth that they are creditors of the Manufac- 
turers' National Bank, of this city, for money 
deposited with said bank in due course of 
business, and alleging that the said bank liad 
suspended payment on its commercial pat>er 
for over fourteen days, and had, when insol- 
vent, made preferential payments, for which 
acts they prayed that the bank be adjudged 
bankrupt. 

Being aware that grave doubts had been ox- 
pressed by many lawyers and business men 
as to the application of the bankrupt law to 
national banks, I directed notice of the ap- 
plication for a rule to show cause to be served 
on the officers of the bank, and have heard 
arguments for and against the application. 

The law now in force for the organization 
and government of national banks was enact- 
ed on the 3d of June, 186i (13 Stat. 99), and 
has been amended by the act of February 4, 

1868 (15 Stat. 34), the act of February- 19, 

1869 (Id. 270), the act of July 12, 1870 (10 
Stat. 251), and the act of March 3, 1873 (IT 
Stat. 603). Embodied in the original act, are 
very full and ample provisions for winding 
up and settling the affairs of these banixing 
associations, mainly through the federal 
courts. The fundamental purpose of the act 
and its amendments was to provide a nation- 
al cur»ency and insure its prompt redemption, 
and, incidentally, to provide banking or fiscal 
agencies through which the ordinary financial 
business of the countiy could be safely trans- 
acted. 

The leading features of the system were: 
1. The security of the circulating notes of 
tliose banks by the pledge of govei-nment 

2 [From 6 Chi. Leg. News, 118.] 
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bonds in the hands of the ti-easurer of the 
United States, and in ease of the failure of 
the bank to redeem its notes, then redemption 
of those notes by the government, for which 
it is to be reimbursed by the proceeds of the 
bonds deposited and a first lien on all the as- 
sets of the bank. 2. The responsibiUty of the 
stockholders of the bank to the extent of the 
par value of the stock held by them respec- 
tively, in addition to the amount invested in 
their shares. 3. The whole system to be un- 
der the surveillance of the comptroller of the 
currency, with full powers to examine into 
the affairs of each bank, and in cases of non 
compliance with the provisions of the law, to 
appoint a receiver to administer and wind up 
their affairs. 

On .the 2d day of Jlarch, 1867, congress 
passed an act to establish a uniform system 
of bankruptcy throughout the United States; 
and by the thirty-seventh section of said act 
it is declared "that the provisions of this 
act shall apply to all moneyed, business, or 
commercial corporations and joint-stock com- 
panies," and by the third clause of the same 
section it is declared that "all payments, con- 
veyances, and assignments declared fraudu- 
lent and void by this act, when made by a 
debto-r, shall in like manner and to the like 
extent and with like remedies be fraudulent 
and void when made by a corporation or com- 
pany." 

The forty-eighth section declares that the 
word "person" when used in this act, shall 
be held to include and mean "corporation," 
and by the ninth clause of the thirty-ninth 
section it is made an act of bankruptcy for 
any "banker" to suspend payment of his com- 
mercial paper for fom-teen days. The bank- 
rupt law is the latest expression of the legis- 
lative will, and its genei-al terms and provi- 
sions must be held to repeal all previous stat- 
utes necessarily incompatible with it. The 
question then is, does the bankrupt law re- 
peal and supersede the provisions in the cur- 
rency act for winding up the affairs of in- 
solvent national banks? or can its provisions 
be applied to those corporations and leave m- 
tact the provisions of the currency act on the 
same subject? There is no doubt of the 
soundness of the general rule of interpretation 
cited by the counsel for the respondent: That 
a statute, although so general in its terms 
that its letter would comprehend all classes 
of persons and things to which it can relate, 
will nevertheless be construed by the courts 
as not applying to a particular class which 
has been specially provided for and regulated 
by another statute relating solely to sucli 
class, if there is no language in the general 
statute, repealing the former statute or in any 
manner referring to it. Hume v. Gossett, 43 
111. 297; People v. Miner, 46 111. 384. 

A thing which is in the letter of a statute 
is not within the statute, unless it be within 
the intention of the makers. Bae. Abr. tit, 
"Statutes," 385, "Where the intention of the 
legislature is not apparent to that purpose. 
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the general words of another and later stat- 
ute shall not repeal the particular provisions 
of a former one." Dwarris, St. 117, quoted 
from Coke. The rule is thus stated in Sedg- 
wick on the Construction of Statutory and 
Constitutional Law (page 97; 2d Ed.): "In 
regard to the mode in which laws may be re- 
pealed by subsequent legislation, it is laid 
down as a rule, that a general statute without 
negative words will not repeal the particular 
provisions of a former one, unless th^ two acts 
are irreconcilably inconsistent. * * « * 
The reason and philosophy of the rule is, that 
when the mind of the legislator has been 
turned to the details of a subject, and he 
has acted upon it, a subsequent statute in 
general terms, or treating the subject in a 
general manner, and not expressly conti-adicc- 
ing the original act, shall not be considered 
as intended to affect the more particular or 
positive previous provisions, unless it is abso- 
lutely necessary to give the later act sucli a 
construction, in order that its words shall 
have any meaning at all." 

The currency act provides for the appoint- 
ment of a receiver to wind up the affairs of a 
national bank in the following cases: 1. For 
not keeping good a surplus— 12th section. 2. 
For not keeping stock at minimum— 15th sec- 
tion. 3. For not keeping good its reserve— 
31st section. 4. For not selecting a place for 
the redemption of its notes— 32d section. 5. 
For holding its own stock over six months— 
3oth section. 6. For non-payment of its cir- 
culating notes— 50th seeUon. 7. For improp- 
erly certifying a check— section 1, act March 
3, ISGU. 8. For failure to pay up capital stock, 
and for allowing same to become and remain 
impaired by losses— section 1, act March 3, 
1873. 

Upon the happening of either of these con- 
tingencies the comptroller may appoint a re- 
ceiver to take possession of all the books, 
records and assets of the corporation, who 
shall proceed to convert the assets into money 
under the direction of a court of competent 
jurisdiction. And the money so realized shall 
be paid over to the treasury of the United 
States, subject to the order of the comptroller, 
who, after deducting in full whatever amount 
shall be due to the United States, shall dis- 
tribute the balance ratably among the credit- 
ors of the bank; the claims of creditors to be 
proven before the comptroller, or adjudicated 
in a court of competent jurisdiction. 

By the 52d section the "application of its 
assets in the manner prescribed by this act, 
with a view to the preference of one creditor 
to another, except in payment of its circu- 
lating notes, shall be utterly null and void." 
And by the 4Sth section it is made unlawful 
for any such bank, after suffering a protest 
of its circulating notes, and after notice 
from the comptroller, to in any manner pros- 
ecute the business of banking, except to re- 
ceive and safely keep its money and deliver 
special deposits. And by the 53d section, 
any violation of the provisions of the cur- 
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reney act, done knowingly, by either a banli, 
or its officers or agents, works a forfeiture 
•of all its rights and franchises, to be ad- 
judged by a federal court at the suit of the 
comptroller. The 8th section provides that 
said corporations, i. e., national banks, may 
sue and be sued, complain and defend, in 
^ny court of law and equity as fully as 
natural persons. And by the 57th section it 
is declared, that "suits, actions and proceed- 
ings against any association under this act 
may be had in any circuit, district or terri- 
torial court of the United States, held within 
the district in which such association may 
be established, or in any state, county, or 
municipal court in the county or city in 
which such association is located, having 
jurisdiction in similar cases." And by the 
amendment to this section, made by the act 
of March 3, 1873, it is further provided that 
"no attachment, injunction or execution shall 
be issued against such association or its 
propeity before final judgment." 

I am not aware that any adjudication has 
yet been made, determining what is an "act 
of insolvency" within the intent and mean- 
ing of the 32d section, but it seems to me to 
be an act which shows the bank to be in- 
solvent; such as non-payment of its circu- 
lating notes, bills of exchange, or certifi- 
<;ates of deposit; failure to make good the 
impairment of capital, or to keep good its 
surplus or reserve; in fact, any act which 
«hows that the bank is unable to meet its 
liabilities as they mature, or to perform 
those duties which the law imposes for the 
purpose of sustaining its credit. 

It will thus be seen that while the cur- 
. rency act does not specify in detail, and pro- 
vide for all the specific acts of bankruptcy 
enumerated In the bankrupt law, it yet does 
furnish, through the functions of an impor- 
tant public officer— the comptroller of the cur- 
rency—a very complete and detailed scheme 
or plan for administering the affairs of an 
insolvent national bank. It is true there is 
no provision for an individual creditor's put- 
ting this machineiy in motion- But the pre- 
sumption is that congress deemed it wiser 
to leave this duty to an impartial public offi- 
cer rather than entrust it to the hasty, in- 
considerate, and perhaps selfish action of 
one or more creditors. It was probably 
thought that the necessity of maintaining 
the public confidence in the system was 
such as would compel the comptroller to act 
in all cases when a bank had become derelict 
or discredited, and that this consideration, 
together with the clear obligations of duty, 
thrown upon the officer, would be sufficient 
to insure his action in all cases where he ac- 
quired the right to do so. At all events, the 
law as it was enacted contained ample and 
specific provisions for creating and man- 
jiging these corporations, and for adminis- 
tering their affairs when they became unable 
or refused to perform their public functions. 

The system has been in operation nearly 
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ten years. >Over two thousand banks have 
been organized under it Of these, twenty- 
one have been wound up through the agency 
of the comptroller and a receiver— the great 
part of them since the enactment of the 
bankrupt law. All the legislation of con- 
gress has looked toward the perfecting and 
perpetuation of the system, and ought we 
now to say that congress, by the enactment 
of the general bankrupt law, intended to 
place these coi-porations under the provisions 
of that law, and to repeal the elaborate plan 
which it had specially furnished for winding 
up their affairs when they became insolvent 
or incapable of transacting banking busi- 
ness? 

That it did not intend to repeal them, is 
conclusively evidenced by the fact that in 
two of the important amendatory acts, those 
of March 3, 1869 (15 Staf 326), and March 3, 
1873, especial reference is made to those 
winding-up provisions of the original act, 
and they are treated as being in full force. 
So, too, in several cases which have been be- 
fore the supreme court since the enactment 
of the bankrupt law, reference has been 
made to these winding-up powers as still in 
force. 

It being clear, then, that congress did not 
intend to repeal the winding-up clauses of 
the currency act, the question arises, did it 
Intend that the two . remedies, that is, the 
one given by the currency act and the one 
given by the bankrupt act, should exist as 
co-ordinate or concurrent remedies, and the 
affaii-s of an insolvent national bank be ad- 
ministered by that tribunal' which first ac- 
quired control. 

This construction might be admitted if the 
two were entirely compatible with eacli oth- 
er, or if each was equally as complete as the 
other,— that is, if each could reach and ad- 
minister upon all the assets of the debtor 
bank so as to leave nothing to be done by 
the other. 

But we find upon examination that the im- 
portant duty of paying the holders of circu- 
lating notes, and disti'ibuting the proceeds 
of the bonds deposited to secure them or the 
surplus of those bonds, and of enforcing the 
liability of stock-holders, is left with the 
comptroller, and can only be enforced by or 
through him. This latter point was fully 
discussed and decided by the supreme coui-t, 
Kennedy v. Gibson, 8 Wall. [75 U. S.] 498, 
where it was expressly held that the comp- 
troller alone could enforce the personal lia- 
bility clause. The court says: "The re- 
ceiver is the instrument of the comptroller. 
He Is appointed by the comptroller, and the 
power of appointment carries with it the 
power of removal. It is for the comptroller 
to decide when it is necessary to institute 
proceedings against stock-holders to enforce 
their personal liability, and whether the 
whole or a part, and, if a part, how much, 
shall be collected. These questions are re- 
ferred to his judgment and discretion, and 
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his determination is conclusive. Tlie stock- 
holders can not controvert it. 

"It is not to be questioned in the litigation 
that may ensue. He may make it at such 
times as he shall deem proper, and upon such 
data as shall be satisfactory to him. This 
action on his part is indispensable, when the 
personal liability of the stockholders is 
sought to be enforced, and must precede the 
institution of a suit by a receiver. * * * 
The claims of creditors may be proved be- 
fore the comptroller or established by suit 
against the association. Creditors must seek 
their remedy through the comptroller in the 
manner prescribed by statute." 

Much stress was laid by the attorneys for 
petitioners upon the inadequacy of the secu- 
rity for creditors under the currency act, 
mainly because creditors could not of their 
own motion initiate winding-up proceedings, 
but how much more inadequate would the 
bankrupt court be to the same end if it can- 
not reach or distribute assets and perhaps 
must pay what it gets over to a government 
officer for distribution. 

I do not say that an assignee would be 
obliged to pay over to the treasurer, but that 
there is grave ground for a claim that he 
should do so, and that collision might grow 
out of such claim. The relief which could 
be afforded to the creditors of a national 
bank, then, being so incomplete, I cannot 
think it was the intention of congress to 
clothe bankrupt courts with jurisdiction over 
this class of corporations. I have already 
cited the evidence which shows to my mind 
that cohgress did not intend to repeal the 
winding-up provisions of the currency act by 
the passage of the banki-upt law, and a com- 
parison of the provisions of the two acts 
shows with equal clearness to my mind that 
it did not intend to inject the provisions of 
the bankrupt act into the currency act, so 
that creditors could apply the remedies of the 
bankrupt act, and the comptroller the reme- 
dies of the cm"reney act; because such a con- 
sti-uction would inevitably produce collisions 
and conflicts of jurisdiction, and the reme- 
dies given by the bankmpt act would be so 
far unavailing in regard to important assets 
as to make it evident that there was no in- 
tention to apply such a remedy. Suppose this 
court were to adjudge this respondent bank- 
rupt to-day, and send its messenger and as- 
signee to take possession of the assets, the 
officer of the com't could in no event enforce 
the personal liability clause, or obtain pos- 
session of the government bonds deposited 
to secux'e the circulation, or any surplus of 
those bonds after fully redeeming the circu- 
lation. Those assets are beyond the reach of 
this court or its officers, and can only be ap- 
proached by the way of the comptroller and 
his receiver. Then why should this court 
take cognizance of a case that it cannot ad- 
minister? 

Why not, rather, say that congress has 
acted upon the subject matter of insolvent 



national banks and made specific provisions 
for administering their affairs, and, inas- 
much as the general bankrupt law has not 
expressly repealed these specific provisions 
nor necessarily suspended them, the courts 
will presume it was the intention of congress 
to except this class of corporations from the 
opeiution of the later statute? Such conclu- 
sion seems to me consistent with authority, 
and is, in fact, the only conclusion that will 
not lead to inextricable complication and 
conflict. 

But it is urged that the cun-ency act makes 
these coi-porations liable to all suits and ac- 
tions which might be brought against natur- 
al pereons, and that they can therefore be 
proceeded against in bankruptcy. A suffi- 
cient answer to this might be found in the 
fact that when the currency act was passed 
there was no bankrupt law in force, and 
therefore the geneml language must be held 
subject to this limitation. But I take it 
there is no doubt that the legislative power 
which creates an artificial person or corpora- 
tion can also prescribe what remedies sliall 
be had against it, and that such remedies 
would be held to be exclusive, and that the 
provisions of the geneiul bankrupt law would 
not be held to apply to coi-porations at all 
but for the express terms of the act. Should 
they, then, be held to apply to a class of 
coiporations which have, as it seems, a bank- 
rupt law of their own ingrained into their 
own constitution and part of their organic 
law, by the same authority which enacted 
the bankrupt law? I think not. Nor does it 
seem to me that there is any necessaiy hard- 
ship in denying the remedies of the bankrupt 
law to the creditoi-s of this corporation. 
There is no evidence that either this peti- 
tioning creditor, or any other creditor, has 
applied to the comptroller to take possession 
and administer the assets. Additional force 
is also given to this consideration from the 
fact that in the very latest amendment to the 
currency act it is expressly provided that no 
attachment, injunction, or execution, shall 
issue against a bank until judgment is ob- 
tained. 

It is well known that in many of the states 
proceedings by attachment may be taken by 
a creditor in the first instance, and as a mat- 
ter of course, and in nearly or quite all the 
states, attachments can issue upon affidavits 
showing the existence of certain facts, while 
injunctions are almost imiversally issued be- 
fore judgment or decree in equity cases 
when a case is made for one. And yet these 
corporations are, probably for reasons of pub- 
lic policy, exempted fi'om liability to all this 
class of summary proceedings. Here we 
have a restriction upon the powers of the 
bankrupt court, almost, if not wholly, in- 
compatible with the jurisdiction. For of 
what use would it be to proceed in bankmpt- 
cy against a debtor, in a large number of 
cases, unless he could be enjoined and his 
property seized by process of the court. Be- 
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fore adjudication or judgment could be ob- 
tained, the property of the debtor might be 
wasted or spirited away, so that the adjudi- 
cation would be barren of results. 

I do not say that the prohibition to enjoin, 
or attach property necessarily implies want 
of jm'isdiction, but only that it goes far to 
show that it was never the intention of con- 
gress to clothe a bankrupt court with juris- 
diction as against these corporations. I am 
therefore of the opinion that the rule to show 
cause should be denied, and the petition dis- 
missed for want of jurisdiction. 
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Circuit Court, S. D. New York. Jan. 10, 1871. 

Pedebai. Courts— Jdrisdictiox— Citizenship — 
National Bank— Presumptios. 

1. A banking corporation, incorporated under 
the act of June 3, 1864 (13 Stat. 101), and "lo- 
cated," under the provisions of that act, at 
Chicago, Illinois, can sue, in this court, a defend- 
ant who is a citizen of New York. 

2. An allegation in a bill in a suit in equity 
brought in this court by such corporation, as 
plaintiff, that it is "a citizen of the state of 
Illinois, and located and residing and doing busi- 
ness in the citv of Chicago, in said state," and 
that the defendant is a citizen of New York, is 
sufficient, under the 11th section of the act of 
September 24. 1789 (1 Stat. 78), to give this 
court jurisdiction of the suit. 

[Cited in Cadle v. Tracy, Case No. 2,279. 
Approved in Main v. Second Nat. Bank. Id. 
8,976. Cited in St, Louis Nat. Bank v. Allen, 
5 Fed. 555; Orange Nat. Bank v. Traver, 7 
Fed. 149; Hughes v. Northern Pac. By. Co., 
18 Fed. 111.] 

[Cited in brief in Cooke v. State Nat. Bank, 
52 N. Y. 111.] 

[This was a bill in equity by the Manu- 
facturers' National Bank of Chicago against 
Edward Baaek and Edward Baack, Jr. 
Heard on an application for an injunction 
and receiver.] 

Francis C. Barlow, for plaintiffs. 
Clarence A. Seward and Pierre C. Talman, 
for defendants. 

BLATCHFORD, District Judge. The bill 
in this ease describes the plaintiffs as "The 
Manufacturers' National Bank, of Chicago, 
Illinois, a banking corporation, incorporated 
and existing under and by virtue of an act 
of the congress of the United States, en- 
titled 'An act to provide a national currency, 
secured by a pledge of United States bonds, 
and to provide for the circulation and re- 
demption thereof,' approved June 3, 1864, and 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission, 5 Am. 
Law Rev. 567, contains only a partial report.] 
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having capacity to sue by the above title, 
and a citizen of the state of Illinois, and lo- 
cated and residing and doing business in the 
city of Chicago, in said state." It describes 
the defendants as citizens of the state of 
New York. The allegations of the bill as to 
the incorporation and location, of the plain- 
tiffs are admitted by stipulation. The plain- 
tifEs move for an injunction and the appoint- 
ment of a receiver in the case, and the ques- 
tion arises, whether, on the allegations of 
the bill, thus admitted, with the fact that 
the allegation of 'the bill as to the citizenship 
of the defendants is not denied by the an- 
swers, this court has jurisdiction of the suit. 

The Sth section of the act of June 3, 1864 
(13 Stat. 101), under which the plaintiffs are 
incorporated, provides, that every association 
formed pursuant to the provisions of the act 
shall be a body corporate, and may have a 
corporate seal, and shall have succession by 
the name designated in Its organization cer- 
tificate, and may, by such name, "sue and be 
sued, complain and defend, in any court of 
law and equity, as fully as natural persons." 
The effect of this provision is not to give to 
the corporation the right to sue, or the ca- 
pacity to be sued, in every court within the 
United States, whether state or federal, or 
to give to every such court jurisdiction over 
evei*y suit which may be brought in it, where- 
in the corporation is plaintiff or defendant. 
Its only proper effect is, to provide that the 
corporation, when it has come, or been 
brought, as a suitor, into a court which has 
jurisdiction of the suit, shall stand in court, 
in all respects, in the same position, as re- 
gards its own rights or the rights of others 
against it, as to the subject matter of the 
suit, in which a natural person, who is a 
suitor in such court, can stand. The ques- 
tion, as to the pi'Oper court in which the suit 
is to be brought, in respect of jurisdiction, is 
left to be determined by other provisions of 
law. If a natural person had brought this 
suit, in this court, against the defendants, as 
citizens of New York, he would have been 
obliged to aver himself to be a citizen of 
some state other than New York, the bill 
being what is known as a "creditor's bill," 
founded on a judgment at law, and praying 
for equitable relief. Therefore, so far as the 
provisions of section 8 of the act are con- 
cerned, the plaintiffs must show, by the aver- 
ments of their bill, jurisdiction of this suit 
by this court, by showing proper citizenship 
in the parties. 

There is no other provision of the act, 
which can be cited as giving to this court 
jurisdiction of this suit. The 57th section, 
even if, under the dictum of Mr. Justice 
Swayne, in Kennedy v. Gibson, 8 Wall. [75 
U. S.] 498, 506, it be held to refer to suits by 
national banks as well as to suits against 
them, relates only to smts to be brought in 
courts of the United States held within the 
district in which the bank is established, and 
does not affect the question of the jurisdic- 
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tion of tliis court in this suit. Such juris- 
ctiction, in order to be sustained, must, there- 
fore, appear, by the ayerments of the bill, to 
l}e brought within that provision of tlie 11th 
■section of the judiciary act of September 24, 
1789 (1 Stat. 78), which gives to this court 
original cognizance of all suits of a civil na- 
ture, in equity, where the matter in dispute 
•exceeds, exclusive of costs, the sum or value 
•of five hundred dollars, and the suit is be- 
tween a citizen of the state where the suit 
is brought and a citizen of another state. 

The averment in the bill, that the plaintiflE 
<eorporatiori is a citizen of the state of Illi- 
nois, is, in and of itself, not sufficient to show 
jurisdiction, as a coi-poration cannot be a 
■citizen of a state, in the sense in which that 
word is used in the constitution of the Unit- 
■ed States. Lafayette Ins. Co. v. French, 18 
How. [59 U. S.] 404; Covington Drawbridge 
-Co. V. Shepherd, 20 How. [61 U. S.] 227, 233, 
234. The substance of the averments in the 
bill' in regard to the status of the plaintifCs 
is, that they are a banking corporation, in- 
-corporated under the act of congress named; 
that their members are authorized to sue by 
the title given to the corporation; that the 
<:orporation is located and does business at 
-Chicago, in the state of Illinois; and that, 
therefore, the real plaintiffs, the members 
■of the corporation, must be regarded, on such 
averments, as citizens of the state of Illinois. 

The various decisions of the supreme court 
in cases of suits in the federal courts by and 
against corpoi-ations created by the laws of 
the states, where the jurisdiction depended 
on the citizenship of the parties to the suit, 
are reviewed in the opinion given by that 
court in the case of Ohio & M. R. Co. v. 
Wheeler, 1 Black. [66 U. S.] 286. The law 
IS there stated to be settled, that, where a 
corporation is created by the laws of a 
state, the legal presumption is, that its mem- 
bere are citizens of such state; that a suit 
by or against such corpoi-ation in its coi-po- 
rate name must be presumed to be a suit by 
-or against citizens of the state which created 
the corporation; and that no averment or 
■evidence to the contraiT is admissible, for 
the purpose of withdrawing the suit from 
the jurisdiction of a court of the United 
States. In the case of Cowles v. Mercer 
Co., 7 Wall. [74 U. S.] 118, 121, the rule is 
thus stated: "A corporation created by the 
laws of a state, and having its place of busi- 
ness within that state, must, for the pur- 
poses of suit, be regarded as a citizen, within 
the meaning of the constitution giving juris- 
■diction founded upon citizenship." This rule, 
however, does not, ex vi termini, cover the 
case of a corporation created by an act of 
<;ongress. 

The argument urged against a jurisdiction 
in this case drawn from citizenship is, that, 
slS the corporation is created by the United 
States, the only legal presumption that can 
be drawn is, that its members are citizens of 
the United States; and that there is no pre- 



sumption that they are citizens of the stale 
in which the coriioration is located. 

With a view to the consideration of the 
question raised, it will be neeessaiT to ex- 
amine the statutory provisions in respect to 
the location of banking associations. The 
6th section of the act of 1864, provides, that 
the organization certificate of every associa- 
tion for carrying on the business of bank- 
ing, formed under the act, (and which, by 
the execution of such certificate, becomes, 
under the Sth section, a body corporate.) 
shall specify the place where the operations 
of discount and deposit of the association 
are to be carried on, designating the state, 
territory, or district, and also the particular 
county and city, town or village. The 44th 
section, provides, that any bank incorporated 
or organized under a law of a state may, 
by authority of such act of congress, be- 
come a national association, under the pro- 
visions of such act, by the name prescribed 
in an organization certificate, such as is re- 
quired by such act, to be executed by a 
majority of its directors, the certificate de- 
claring that the owners of two-thirds of the 
capital stock have authorized the directors 
to make such certificate, and "to change and 
convert the said bank or banking institu- 
tion into a national association under this 
act;" and that, on a compliance with certain 
provisions prescribed in that section, the as- 
sociation shall be held and regarded as an 
association under the act. There is, there- 
fore, no difference, in regard to its status, 
between an association formed under the 
act and one converted into a national as- 
sociation under the act. In each case, it 
must he regarded as holding its corporate 
existence under and by virtue of the act. 

What, then, are the consequences of the 
fixing of place provided for in the 6th sec- 
tion? The Sth section provides, that the 
usual business of the association shall be 
transacted at an office oi: banking house "lo- 
cated" at the place specified in its organiza- 
tion certificate. The 9th section, provides, 
that at least three-fourths of the directors 
shall have resided in the state in which the 
association is "located," one year next pre- 
ceding their election as directors, and be 
residents of the same during their continu- 
ance in ofliee. The 10th, 15th, 18th, and 42d 
sections, speak of the association as being 
"located*' in a city, town or county. The 
30th section, speaks of the laws of the state 
where the bank is "located." The 34th sec- 
tion, speaks of the place where the associa- 
tion is "established." The 41st section 
speaks of taxes imposed "by or under state 
authority at the place whei'e such bank is 
located." The word "place," in this 41st 
section, is declared, by the act of February 
10, 1868 (15 Stat. 34), to mean, "the state 
within which the bank is located." This act 
of 1868, also provides, that the legislature 
of each state may determine and direct the 
manner and place of taxing all the shares 
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of national banks "located" within said state, 
and that the shares of any national bank 
owned by non-residents of any state shall 
be taxed in the city or town where such 
bank is "located." The 50th section of the 
act of 1864 proTides, that an association may 
apply to the "nearest" circuit, or district or 
territorial court of the United States, in 
■certain cases, to enjoin the comptroller of 
the currency. The 57th section, provides, 
tbat suits, actions and proceedings against 
iiny association under the act may be had 
in any circuit, district or territorial court of 
the United States held within the district 
in which the association may be "establish- 
■ed," or in any state, county or municipal 
<;ourt in the county or city in which the as- 
sociation is "located," having jurisdiction 
in similar cases, provided that all proceed- 
ings to enjoin the compti'oller under the act 
shall be had "in a circuit, district or terri- 
torial court of the United States held in the 
district in which the association is "lo- 
<;ated." 

The 21st section of the act of 1864, as 
amended by the act of March if, 1865 (13 
Stat. 498), provides, that, of the three hun- 
dred millions .of dollars of circulating notes 
authorized to be issued, one hundred and 
fifty millions of dollars shall be apportioned 
to associations in the states, in the District 
of Columbia, and in the teri'itories, accord- 
ing to representative population; and that 
the remainder shall be apportioned by the 
secretary of the treasury among associations 
formed in the several states, in the District 
of Columbia and in the tenltories, having 
due regard to the existing banking capital, 
resources and business of such states, dis- 
tiicts and territories. The act of July 12, 
1870 (16 Stat. 251), x>i'Ovides (section 1), that 
fifty four millions of dollars in notes for 
circulation may be issued to national bank- 
ing associations, in addition to the three 
hundred millions of dollars, and shall be 
furnished to banking associations organized 
or to be organized in those states and terri- 
tories having less than their proportion under 
the apportionment contemplated by the act 
of 1865, before referred to, and that a new 
apportionment of such increased circula- 
tion shall be made as soon as practicable, 
based upon the census of 1870. The 6th 
section of the act of 1870, provides for "a 
more equitable distribution" of the national 
baulking cuiTcncy, by withdrawing circulat- 
ing notes from banking associations organiz- 
■ed in states having a circulation exceeding 
that provided for by tiie act of 1865, and is- 
■suing a like amount of notes to banking 
associations organized in states and' terri- 
tories having less than their proportion, the 
intention being, as declared by the section, 
that "tlie circulation so withdrawn shall be 
■distributed among the states and teril- 
tories having less than their proportion, so 
as to equalize the same." The 7th section 
of the act of 1870, provides, that, after the 
16FED.CAS. — i3 



12th of January, 1871, any banking assocla^ 
tion "located" in any state having more than 
its proportion of circulation may be re'moved 
to any state having less than its proportion 
of circTilation, under such rules and regu- 
lations as the comptroller of the currency, 
with the approval of the secretary of the 
ti'easury may require. 

It .is q,uite apparent, from all these statu- 
tory provisions, that congress regards a 
national banking association as being "lo- 
cated" at the place specified in its oaganiza- 
tion certificate. If such place is a place in 
a state, the association is located in the 
state. It is, indeed, located at -but one place 
in the state, but, when it is so located, it is 
regarded as located in the state. The re- 
quirement, that at least three fourths of the 
directors of the association shall be resi- 
dents, during their continuance in office, in 
the state in which the association is located, 
especially indicates an intention on the part 
of congress to regard the association as be- 
longing to such state. Three-fourths of the 
legal representatives of the unknown as- 
sociates forming the coi-poration, with which 
representatives any person dealing with the 
corporation must deal, are required to re- 
side in the state where the corporation is 
"located." The reasons so forcibly stated in 
the opinion of the court in the ease of Mar- 
shall V. Baltimore &. O. R. Co., 21 How. [62 
U. S.] 314, 326-329, why a grant of power 
by competent authority to certain associated 
persons to act by representatives and to 
sue and be sued in a collective or corporate 
name, should not be allowed to prejudice any 
right of those dealing with such persons, 
apply as fully to the case of a bank created 
by federal authority and located in a par- 
ticular state, as to one created by state au- 
thority and located in the state which creat- 
ed it. The view taken by the court in that 
case was, that the persons using the corpo- 
rate name of a corporation created by a state 
may be justly presumed to be resident in the 
state which is the necessary habitat of the 
corporation; that the presumption ax-ising 
from the habitat of a coi-poration created by 
a state in the place of its creation, is con- 
clusive as to the residence or citizenship of 
those who use the corporate name, and exer- 
cise the faculties conferred by It; that the 
right of choosing an impartial tribunal is a 
privilege of no small practical importance, 
and more especially in cases vrhere a dis- 
tant plaintiff has to contend with the power 
and influence of great numbers, and the 
combined wealth wielded by corporations in 
almost every state; and that it ia of impor- 
tance, also, to corporations themselves, that 
they should enjoy the same privileges in 
other states, where local prejudices or jeal- 
ousy might injuriously affect them. The 
principle has been settled ever since the case 
of Louisville R. Co. v. Letson, 2 How. [43 
U. S.j 497, that, where a corporation is cre- 
ated by the laws of a state, the legal pre- 
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sumption . is that its members are citizens 
of such state. Where a corporation is cre- 
ated by competent authority— autliority as 
competent, -within a given state, to create 
such corporation and to locate it in such 
state, as is the state itself— and a location 
and habitat within such state, and not else- 
where, is given by the creating authority, 
to such corporation, there is no reason why 
the legal presumption should not be that 
the members of such corporation are citi- 
zens of such state, within the meaning of 
the 2d section of the 3d article of the con- 
stitution, and of the 11th section of the 
judiciary act of 1789. The presumption, in 
the ease of a corporation created by a state, 
is only arrived at by presuming the members 
of the corporation to be citizens of the 
United States, and to be residents in the 
state, and, therefore, under the decision in 
Gassies v. Ballon, 6 Pet. [31 U. S.] 761, citi- 
zens of the state. The members of a cor- 
poration created by the United States, and 
located in a particular state, in the manner 
and to the extent in which national bank- 
ing associations are located in particular 
states, may as properly be presumed to be 
citizens of the United States and residents 
in the state where the corporation is lo- 
cated, so as thereby to be citizens of such 
state, as the members of a corporation creat- 
ed by a state may be presumed to be citi- 
zens of the United States, and residents in 
the state creating it, and in which it is 
located, and, therefore, citizens of such state. 
But, it is urged that the legislation of 
congress shows an intention not to confer 
upon national banking associations the right 
to sue in the fedei-al courts. The first na- 
tional banking law was passed Pebruai-y 
25, 1863 (12 Stat. 665), and was repealed by 
the 62d section of the act of June 3, 1864. 
The 59th section of the act of 1863, pro- 
vided, that "suits, actions and proceedings 
by and against any association under this 
act may be had in any circuit, district or 
territorial court of the United States, held 
within the district in which such association 
may be established." The con'esponding 
section, the 57th, of the act of 1864, provides, 
that "suits, actions and proceedings against 
any association under this act may be had 
in any circuit, district or territorial court of 
the United States, held within the district 
in which such association may be establish- 
ed, or in any state, county or municipal 
court in the county or citj' in which said 
association is located, having jurisdiction in 
similar cases." It is urged that this legisla- 
tion indicates an intention that national 
banking associations shall not come into the 
federal courts as plaintiffs, although they 
may be brought into those courts as defend- 
ants. But, independently of the view taken 
of the o7th section of the act of 1864, in the 
opinion given by Mr. Justice Swayne in the 
case of Kennedy v. Gibson, before cited, it 



may well be said, that the object of that 
section is to enable a suit to be brought 
against a bank in any federal court held in 
the district where the bank is established, 
without reference to the citizenship of the 
plaintiff in the suit. Under the decision in 
the case of Osborn v. Bank of U. S., 9 Wheat. 
[22 U. S.] 738, such a suit is a case arising 
under a law of the United States, within the 
meaning of the constitution, the bank being 
incoi-porated by a law of the United Stales, 
and it is competent for congress to confer 
jurisdiction over it on the federal courts. 
But, the jurisdiction is expressly confined, 
by the 57th section, to suits brought in a 
federal court held in the district where the 
bank is established. Under it, however, 
these plaintiffs, a national bank, could bring 
a suit in this court against a national banii 
established in this district. The section em- 
braces any plaintiff who has capacity to sue 
at all in any court. If these plaintiffs can 
sue another national bank in this court, it is 
difficult to see why they should not be al- 
lowed to sue in this court defendants who 
are citizens of New York. I can pei-ceive 
no evidence, in the legislation referred to. 
that congress intended that this court should 
not assume the jurisdiction invoked in this 
suit. 

So, too, the provision in the 2d section of 
the act of July 27, 1868 (15 Stat. 227), with- 
holding from banking corporations organiz- 
ed under a law of the United States, the 
privilege conferred by that act on other 
corporations organized under a law of the 
United States, of removing into a federal 
court certain suits brought against it, can- 
not be regarded as affecting the question of 
original jurisdiction involved in this case. 

I am, therefore, satisfied, that the aver- 
ments of the bill are sufficient to show juris- 
diction, and that this court has jurisdiction 
of this suit. On the merits, the plaintiff's 
are entitled to the receiverships and the in- 
junction asked for in their notice of motion, 
so far as concerns the property specified in 
the first and second clauses of such notice; 
but, inasmuch as such property exceeds the 
amount of the plaintiffs' claim, the receiver- 
ships and injunction will be discharged on 
the furnishing to the plaintiffs of satisfac- 
toiy security for the payment of their claim, 
if they shall recover in the suit. An order 
will be settled, on notice, embod.ving proper 
provisions. 
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Case nSTo. 9,063. 

In re MANY et al. 

[9 Beij. 160; i 17 N. B. R. 429.] 

District Court, S. D. New Yorlc. June 26, 1877. 

BiNKiiDPTCY — AnniTioxAL Allowances to As- 

SIGSERS. 

Considerations stated which govern additional 
allowances to assignees in bankruptcy, under 
general order No. 30, as amended. 

iJn the matter of Francis Many and James 
Marshall, bankioipts. For prior proceedings 
In this litigation, see Case No. 9,054.] 

Carter & Eaton, for assignee. 

BLATCHFORD, District Judge. A recent 
amendment to general order No. 30, in bank- 
ruptcy, provides as follows: "It being foimd, 
that, in certain special cases, requiring great 
care and exertion on the part of assignees 
in bankruptcy, the fees and allowances now 
provided are insufl5cient, it is, therefore, 
hereby ordered, that, in such eases as are 
above mentioned, the distxict judge be and 
is hereby authorized, by and with the advice 
and concurrence of the circuit justice or judge, 
to make such additional allowance to the 
assignee or trustee, or to both or either of 
them, if there be more than one, as in his 
judgment shall be a fair and just compensa- 
tion for his or their services, having regard 
to the amount of a&sets, the amount of labor 
required, and the special circumstances of 
the case, and that so much of general order 
thirty as conflicts herewith be repealed." Un- 
der general order No. 30, as it stood before 
this amendment, all allowance to an assignee, 
as compensation for his services, was forbid- 
den, except that he could have the commis- 
sions provided for by section 5,100 of the 
Revised Statutes, on moneys received and 
paid, and certain items of fees provided for 
by general order No. 30, for specific services. 

In the present case the assets are, in money, 
in the hands of the assignee, §11,298.5.7. The 
assignee's fees and allowances, including com- 
missions, would be $377.73. The assignee 
asks for an additional allowance. The regis- 
ter reports, that, in his opinion, having re- 
gard to the amount of assets, the amount of 
labor required and the special circumstances 
of the case, the assignee is entitled to receive 
an allowance of $S50, in addition to his com- 
missions and fees allowed by law, and that 
such allowance is, in his judgment, a fair and 
just compensation for the services- of the 
assignee. This report of the register is based 
on certain testimony annexed to it, and the 
register reports that he finds, from that testi- 
mony and from his own knowledge of the 
case, that the assignee has been obliged to 
perform and has performed unusual services 
in the administration of the estate, that this 
is a case which has required great and unu- 

1 [Reported by Robert D. Benedict. Esq.. anil 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



sual care and attention on his part, and that 
he is entitled to an additional allowance for 
his sei*vices herein. 

The total compensation to the assignee, if 
he should receive the §850 and the §377.73, 
would be §1227.73. This would be over 10.86 
per cent on the assets, and there is, undoubt- 
edly, a bill, paid or unpaid, for the services 
of counsel and attorneys to the assignee, as 
he is a professional accountant, and not a 
laT\T^er, and a portion of the services in 
respect of which the assignee asks for ad- 
ditional compensation were rendered in re- 
gard to matters in suit and in litigation. 

The register reports that the services of the 
assignee w^ere "unusual," but it is not stated 
wherein, nor does the testimony show where- 
in. Nor does the report state, nor the evi- 
dence show, wherein the care and attention 
on the part of -the assignee have been great 
and unusual. 

The assets consisted of a stock of hard- 
ware in a store and of open accounts and 
notes. The assignee states, that, from the 
time he took possession of the assets, he at- 
tended at the store. 25 days, making sales at 
private sale, posting books, examining ac- 
counts and investigating facts about them, 
conferring with the bankrupts and creditors, 
and making an inventory of the hardware. 
There is nothing in all this that is unusual 
or that required "gi-eat care and exertion," 
and it is only in such a case that an additional 
allowance can be made. General order No. 30 
allows a specific fee of one dollar for each 
. hour necessarily employed in making an in- 
ventory, and also 20 cents for each folio of 
inventory. The assignee charges §90 for 90 
hours making the inventoiy, and §25 for 125 
folios of inventoiy, and also asks for §10 a 
day for each of the 25 days above mentioned, 
being §250. 

'The assignee also states, that, during 150 
other days he was employed a part of eveiy 
day, and during 50 of those 150 days the 
greater part of eveiy day, in collecting 213 ac^ 
counts, examining into the merits of each, 
making out statements of each, correspond- 
ing with most of the debtors, and communi- 
cating either personally or by letter with all 
of them. He also states, that he gave his per- 
sonal attention to the conduct of five suits 
which were necessaiy to be brought, and were 
brought, by him, as assignee, in all of which 
he obtained judgments; and that he realized 
for the estate, from the accounts and suits, 
over §6,000. For collecting that amount he 
considei-s himself entitled to §500. There is 
nothing in all this that is unusual, unless it be 
unusual for an assignee to attend to the du- 
ties of his trust for the compensation fixed 
by law and known to him when he accepts 
the trust. Nor does the above statement show 
a special case involving great care and ex- 
ertion. 

The assignee also states, that he gave a 
gi'eat deal of time and labor to a controversy 
respecting goods valued "at §5,000, held by 
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the bankrupts as security for advances to a 
party who claimed the goods; and that the 
matter required him to make a difficult and 
laboi'ious investigation of the facts, adjust- 
ment of complicated accounts, attendances 
on the taking of testimony, and consultations 
with attorneys and other persons, covering a 
period of about 7 months, including the 150 
days above named and excluding the 25 days 
above named. He considers his services in 
this matter worth $250. The above general 
statement does not show a special case re- 
quiring great care and exertion. It does not 
state facts on which the district judge can 
arrive at the judicial conclusion that this was 
a special case and required great care and 
exertion, nor facts from which the judge can 
see what amount of labor was required or 
what wei"e the special circumstances of the 
case. It does not amount to more than the 
conclusions and opinions of the assignee. 

The same remarks apply to the next charge. 
The assignee states that he attended to the 
matter of contesting invalid claims against 
the estate, which resulted in expunging 
proofs to the amount of §20,000; that he in- 
vestigated facts and adjusted accounts, and 
had consultations and interviews, and ex- 
amined memoranda, and attended on the tak- 
ing of testimony, such services covering 260 
days, including the 7 months above named, 
during which time he was occupied in the 
matter a portion of each day, and on many 
occasions the whole of each day, to the ex- 
clusion of all other business. For these serv- 
ices he asks §250. 

The total sum he claims is $1250. One of 
the bankrupts testifies that the assignee ought 
to have that amount, and the assignee's part- 
ner in business, as a professional accountant 
and collection agent, testifies to the same 
effect. This is all the testimony. 

So far as the deposition of the assignee in 
this case discloses facts to make out a special 
case requiring great care and exertion on his 
part, it is difficult to see why any case involv- 
ing trouble could not be represented by an 
ill paid assignee in very much the same 
terms employed by the assignee in his depo- 
sition in this case. If the present case, as 
disclosed in that deposition, is not only a 
special case requiring great care and exertion, 
but one of a class spoken of, in the amend- 
ment, as "certain special cases requiring great 
care and exertion on the part of assignees in 
bankruptcy," almost all cases in which any- 
thing is done by an assignee will become such 
special cases. The pui-pose of the amendment 
was not to reform the rate of compensation 
to assignees in all cases nor in any large 
proportion of cases. Undoubtedly, the com- 
pensation of assignees may often be properly 
called insufficient, but the supreme court did 
not, by the amendment, intend to alter it. It 
intended only to provide for a small class of 
cases, where a special inadequacy of com- 
pensation appears, and great care and exer- 
tion are shown. In the present state of the 



papers in this case I cannot adjudge that a 
case is made out falling within the amend- 
ment. 



Case No. 9,054. 

In re MANY et al. 

[17 N. B. R. 514.] 1 

District Court, S. D. New York. March 29, 
1877. 

B.vxKKUPTCT — Business Paper — Accommodation 
Paper — Usury — Representation op Charac- 
ter OF Paper to Purchaser — Advances by 
Factors. 

1. Where an assignee in bankruptcy moves to 
expunge a el&im on the ground of usury, alleg- 
ing that a promissory note on which tlie claim 
is founded was made or endorsed by the bank- 
rupt for the accommodation of another person and 
took its inception in the hands of the present 
holder, who obtained the same at a discount of 
more than the lawful rate of interest, held, that 
the assignee must show clearly that the note 
was accommodation paper. 

2. Where it appeared that the bankrupts were 
factors for a corporation, and received Koods on 
consignment for sale on commission, and were in 
the habit of giving their notes to the order of the 
corporation by way of advances on consign- 
ments; and it appeared that some of the notes 
on which this claim was founded were of tliat 
description, and were purchased by tlie present 
holder from one of the bankrupts, who was also 
treasurer of the corporation, at a discount of 
18 per cent, per annum; hut it did not appear 
whether tliese particular notes, or any of them, 
were given for an excess over the value of goods 
consigned, lield, that the assignee had not shown 
these notes to be accommodation paper. 

3. It seems tliat notes given by factors, by way 
of advances to their principals, on the credit of 
goods consigned, are business pap'er and not ac- 
commodation paper. 

4. Where one member of a firm makes repre- 
sentations to the purchaser of commercial pa- 
per bearing the firm name, to the effect that it 
is business paper, the firm or, their assignee in 
bankruptcy is estopped from setting up that it is 
accommodation paper and void for usury. 

5. An endorser of a note is in any event liable 
to his endorsee only for the amount actually paid 
by the endorsee, with lawful interest thereon, 
and not for the face value of the note. 

Motion by the assignee in bankniptcy of 
the firm of Many & Marshall, to expunge or 
reduce a proof of debt by one Joshua A. Clark 
upon certain notes. The bankrupts [Francis 
Many and James Marshall], composing the 
firm of Many & Marshall, prior to their fail- 
ure, had been hardware dealers in New York. 
The notes in question had all been either 
made or endorsed in the firm name, by Fran- 
cis Many, one of the bankiaipts. The as- 
signee claimed that the notes in question 
were made or endorsed by Many for accom- 
modation of the other parties to the paper; 
that they had taken their inception in the 
hands of Clark (the claimant), and as he 
had purchased them at a greater rate of dis- 
count than 7 per cent per annum, they were 
void for usiu-y. The assignee also claimed 
that, on such notes as Many & JIarshall were 
liable upon as endorsers, the claimant could 

1 [Reprinted by permission.] 
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in no event prove for more than lie had actual- 
ly paid for tiie notes. Part of the notes were 
drawn by Francis Many, one of the hank- 
nipts, in the name of JMany & Jlarshall as 
makers, payable to the order of the Trenton 
Lock Company. The Trenton Lock Company 
was a New Jersey corporation, doing busi- 
ness as manufacturers of locks at Trenton. 
Francis Many was treasurer of this corpora- 
tion. He endorsed these notes in the cor- 
porate name, and transferred them to Clark 
at a discount of 18 per cent, per annum. 
There was evidence to the effect that Many 
had represented to Clark, at the time of the 
transfer of the notes, that they were business 
paper. It appeared that Many & Slarshall 
had acted for some time as factors for the 
Trenton Lock Company, receiving goods 
from the company for sale on commission. 
The firm had been in the habit of advancing 
money to the company from time to time, 
by notes rfmilar to those in suit. There was 
evidence going to show that at the time the 
notes were given the firm had already issued 
notes to the order of the Trenton Lock Com- 
pany, to an amount greatly in excess of the 
value of The goods held by the firm under 
consignment from the Trenton Lock Com- 
pany. 

William B. Hornblower, for assignee. 
"William G. Choate, for claimant. 

BLATOHFORD,' District Judge. I am of 
opinion, on the evidence, that the five notes 
made to the order of the Trenton Lock Com- 
pany were business paper in the hands of 
tbe payees, and not accommodation paper. If 
they or any of them were given for an ex- 
cess over the value of goods consigned, it is 
for the assignee in bankruptcy to show that 
clearly, and this is not done. 

In addition, as to those five notes, I think 
the evidence shows that Mr. Clark purchased 
them on the representation by Many that they 
were business paper, and not accommodation 
paper. 

In so representing, Many must be held to 
have acted for his firm. If his representa- 
tion was untrue, he was committing a fraud 
on Mr. Clark. 

His representation bound his firm. Story, 
Partn. § 108, and cases cited in note 2; Gris- 
wold V. Haven, 25 N. Y, 595. 

It having been represented by the firm that 
the five notes were business paper, and not 
accommodation paper, and Mr. Clark having 
parted with his money on the faith of such 
representation, the assignee in banki-uptey of 
the firm cannot now deny the truth of 
such representation, so as to work an injury 
to Mr. Clark. 

I therefore decide that Mr. Clark is entitled 
to prove on the notes A, D, M, N, and P. As 
to notes G and F, it is for the assignee to 
show that they were accommodation notes 
in the hands of Many & Marshall. This has 
not been done. Mr. Clark is therefore en- 



titled to prove on those notes. As to note 
E, I think the evidence shows that it was 
purchased by Mr. Clark on the representttion 
by Sir. Many that it was business paper, 
and that Mr, Clark is entitled to prove on it. 
It is contended that Mr. Clark cannot prove 
upon notes C, E, and F, above mentioned, 
or upon notes B, G, H, I, J, K, L, and O, 
all being notes on which Many & Marshall 
as a firm, if liable, are liable only as en- 
dorsers, for more than the amount he actually 
paid for the notes respectively, he having 
taken more than lawful interest in each in- 
stance. I think that is the law. Cram v. 
Hendricks, 7 Wend. 569; Judd v. Seaver, 8 
Paige, 548. 

[For subsequent proceedings in this litigfttion 
in reference to allowance to assignee, see Case 
No. 9,053.] 
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MANY V, JAGGER et al. 

[1 Blatchf. 372; i Merw. Pat. Inv. 650; 1 Fish. 
Pat. Eep. 222.] 

Circuit Court, N. D. New York. Oct., 1848. 

Patents — Assignment — Declarations and Ad- 
missions OP Assignor — ^Infringement — Prior 
EvowLEDGE — Claim for Entirety — Cab 
■Wheels— Abortive Experiment. / 

1. The declarations and admissions of an as- 
signor of personal property, made after 'he has 
parted with his interest in it, are inadmissible 
either to show a want of title in him, or to affect 
the quality of the article, or to impair the right 
of the purchaser in any respect 

2. In an action for the infringement of a pat- 
ent, the defendant offered to show that the pat- 
entee, after he had assigned all his interest in 
the patent, had declared that the patented arti- 
cle had been abandoned and had failed and was 
worthless: Held, that the evidence was inadmis- 
sible. 

[Cited in Woodward v. Boston Lasting Mach. 
Co., 8 C. C. A. 622, 60 Fed. 284.] 

3. The patentee having been previously exam- 
ined as a witness for the plaintiff, and not hav- 
ing been interrogated as to any such declaration, 
the evidence offered was not admissible by way 
of contradicting him. 

4. Under section 15 of the patent act of July 
4, 1836 (5 Stat. 123), a notice of defence gave 
the name of B. as having had prior knowledge of 
the invention. On the trial, F. was called as a 
witness to prove the prior knowledge by B., the 
notice, however, not making any mention of 
F.: ffcld, that the evidence was admissible. 

[Cited in Woodbury Pat. Planing-Mach. Co. 
V. Keith, 101 U. S. 493.] 

5- Where the claim of a patent was "the man- 
ner of constructing wheels for rail-road cars, 
with double convex plates, one convex outwards 
and the other inwards, and an undivided hub, 
the whole cast in one piece, as herein fully set 
forth," held, that the claim was not for the mode 
of constructing the wheel, as distinct from the 
wheel itself, but was for the car wheel after it 
was constructed. 

6. The claim was not for any part of the 
wheel taken separately, as the plates or the hub, 
but for the entire wheel as constructed. 

[Applied in Andrews v. Carmen. Case No. 
371.] 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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7. The plates being described in the specifica- 
tion as "parallel or nearly parallel," and as be- 
ing "convex on one side and concave on the oth- 
er," and the specification also setting forth that 
in consequence of the curvature of tJie plates 
they contracted in cooling without danger of 
fracture, ItcM, that the peculiar form of the 
plates was not claimed as essential except as 
respected a form that would allow of their cou- 
troction in cooling without fracture. 

8. The specification held sufficient against the 
objection that it did not describe the old article 
on which the improvement was made, and that 
a mechanic could not, from reading it, distin- 
guish between the old thing and the improve- 
ment. 

9. To maintain a patent, as regards the utility 
of the thing invented, it is not necessary that it 
should be the very best article for the use to 
which it is applied, but if it be at all valuable, if 
its use for the purpose for which it is construct- 
ed is practicable, that is sufficient to sustain it 
as a useful invention. 

[Cited in Stimpson v. Woodman, 10 Wall. 

(77 U. S.) 125; Seymour v. Osborne, 11 

Wall. (78 tr. S.) 549.3 
{Cited in Tod v. Wick, 36 Ohio St. 393.] 

10. Where a prior invention is set up to defeat 
a patent, the idea of it must not merely have 
been conceived, but it must have been reduced 
to practical use. Nor is an abortive or aban- 
doned experiment sufficient. 

[Cited in Ellithorp v. Robertson, Case No. 4,- 
408.] 

11. Where a prior invention was claimed to 
be the same in substance as a subsequent one, 
the jury were instructed to take into considera- 
tion, in passing upon the question, the fact that 
the prior invention was known to persons who 
experimented to produce the subsequent inven- 
tion but failed to do so. 

12. The question as to the identity or differ- 
ence between two rail-road car wheels is, wheth- 
er one embodies in its mechanical construction, 
mind and ingenuity not found in the other, by 
which the result is produced. 

This was an action on the case, to recover 
damages for tlie infringement of letters pat- 
ent [No. 640], issued to Samuel Truseott, 
George Wolf, and James Bougherty, of Co- 
lumbia, Pennsylvania, on the 17th of March, 
1838, for "a new and useful improvement in 
the mode of making cast iron wheels to be 
used on rail-roads and applicable to other 
purposes." The plaintiff was assignee of the 
entire interest in the patent, (which was com- 
monly called the Wolf patent,) for the whole 
United States. The defendants were iron 
founders and workers in iron at Albany, New- 
York, and the infringement alleged was the 
making of i-ail-road car wheels substantially 
like the patented wheel in principle. The de- 
fendants claimed on the trial that the wheel 
for making which they were sued was no In- 
fi'ingement of the Wolf patent, but was an 
entirely different wheel from the Wolf wheel 
in principle, and was an invention of Wil- 
liam B. Treadwell one of the defendants, for 
which he had applied for a patent. They 
also claimed that the patentees of the Wolf 
w^heel were not the first inventors of the 
thing patented by them, and that the patent 
was void on various other grounds. 

The specification annexed to the patent 



was in these words: "To all whom it may 
concern: Be It known, that we Samuel Trus- 
eott, George Wolf, and James Dougherty, of 
the borough of Columbia, in the county of 
Lancaster, and state of Pennsylvania, have 
invented a new and improved mode of con- 
structing cast Iron wheels for rail-road cars 
and for other purposes; and we do hereby 
declare, that the following is a full and exact 
description thereof: We denominate our 
wheel 'The Double Plate Car Wheel,' be- 
cause we use two plates instead of the 
spokes or arms usually employed, which 
plates are cast with the rim, and form one 
substance therewith. We give to the rim 
of our wheels the same form in all respe.'ts 
as is now given to the rims of car wheels; 
but, instead of anus, w'e cast our wheels with 
two parallel or nearly parallel plates, which 
plates are convex on one side and concave 
on the other. The hub or nave which is to 
recelTe the axle, is east in the centi-e of these 
plates, extending from one of them to the 
other. The accompanying drawing gives a 
sectional view of one of our wheels; a a 
being the rim; b b the front and back plates, 
convex on one side and concave on the other; 
c c being the hollow or void space between 
them; and d d the nave or hub. The hollow 
c c between the two plates, is foimed by a 
core in the process of casting, which core is 
supported in the flask by leaving suitable 
holes in the plates for that purpose, which 
holes serve also for the removal of the sand 
of which the core is formed. We cast our 
rim in a chill, in the usual manner, and, in 
consequence of the particular form given to 
the plates, they contract in cooling without 
danger of fracture, and- without it being nec- 
essary to divide the hub, as is done when 
ear wheels are cast with spokes or arms. 
The only effect of contraction is to flatten 
the two plates in a slight degree, operating 
in this respect like the curved arms of many 
east iron wheels. We are aware that car 
wheels have been made with plates as a sub- 
stitute for arms, but such plates have been 
made separate from the wheels and united 
together by screwed bolts, embracing the hub 
in a distinct piece between them. The dif- 
ference between such wheels and those eon- 
sti'ucted by us is so obvious as not to need 
pointing out. What we claim as our inven- 
tion and wish to secure by letters patent, is 
the manner of constructing wheels for rail- 
road cars, or for other purposes to which they 
may be applied, with double convex plates, 
one convex outwards and the other inwards, 
and an undivided hub, the whole cast in one 
piece as herein fully set forth." 

The wheel made by the defendants was 
cast all in one piece, and had a rim chilled 
in the usual manner, and a solid hub con- 
structed in the usual manner. Next inwards 
from the inner circumference of the chilled 
rim, and starting from Its centre, there was 
a concentric solid ring of metal, next a con- 
centric hollow ring of metal, next another 
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concentric soM ring of metal, and next tlie 
half of another concentric hollow ring of 
metal, a transvex'se section of -which resem- 
blea an acute or lancet-shaped arch, its ver- 
tex joining the last named solid ring, and 
its abutments resting one on each end of 
the hub and enclosing an annular semi-cylin- 
drical space around the hub, the whole so 
ai-ranged that a plane extending from the 
centre of the hub to the centre of the inner 
circumference -of the rim or tread of the 
wheel divided all the annular parts and the 
enclosed spaces into two equal parts. 

In the com-se of the trial, the defendants 
■offered evidence for the purpose of showing 
that the Wolf wheel was not a useful wheel, 
and, among other things, they offered to 
prove by a witness, Elias Johnson, that in 
April, 1S47, he went to Columbia, to nego- 
tiate for the purchase of the Wolf patent, 
and that Truscott, one of the patentees, then 
tojd him that the wheel had been abandoned 
una had failed and was worthless. Truscott 
had assigned all his interest in the patent 
to Fredericlt Baugher and George Wolf on 
the 3d of August, 1S39, reserving to himself, 
liowever, one manufacturing right not to be 
located within one hundred miles of Coliun- 
bia. He assigned his reserved right on the 
26th of May, 1S17. The plaintiff did not 
become interested in the patent till the 11th 
■of June, 1847. Truscott had been examined 
hy deposition as a witness for the plaintiff 
on the trial, but had not been interrogated 
t)y the defendants as to any conversation 
between him and the witness Johnson. The 
plaintiff's counsel objected to the evidence 
offered on the ground that it was hearsay 
evidence; that at the time specified Truscott 
had no interest in the patent; that the mat- 
ter sought to be proved could only be proved 
"by Truscott himself; that he had been ex- 
amined as a witness and should have been 
enquired about then as to the matter; that 
Tie had assigned to Baugher and Wolf in 
August, 1839, and had nothing in April, 1847, 
Ijut a resei-ved shop-right that was nothing 
till located; that he could not be called to 
Impeach the patent in any greater propor- 
tion than he was the owner of it at the time, 
Tjecause it was only as being an owner that 
liis declaration was sought to be proved; that 
the fact that the patent was not profitable 
or useful could not be proved by hearsay; 
^nd that that was all there was of the proof 
offered. The defendants* counsel urged that 
Truscott had an interest in the patent in 
April, 1847, because he had a right to es- 
tablish a foundi-y to mate the wheels not 
within one hundred miles of Columbia; that 
the amount of his interest was of no con- 
sequence; and that the evidence was admis- 
sible as a part of the res gestae. The court 
lield the evidence to be inadmissible, and 
remarked that the declarations and admis- 
sions of an assignor after he had parted with 
liis interest in personal property were inad- 
missible either to show a want of title in 
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him, or to affect the quality of the article, or 
to impair the right of the purchaser in any 
respect; that this case came clearly within 
that doctrine; and, besides, that the evi- 
dence was not offered to contradict Truscott, 
and, if it was, he should have been first in- 
terrogated as to the matter. During the trial, 
the defendants called as a witness one Kobert 
T. Fry, and proposed to prove by him that 
one Matthias W. Baldwin, prior to the in- 
vention of the Wolf wheel by the patentees, 
invented and had knowledge of a wheel iden- 
tical with the Wolf wheel. The defendants, 
in their notice of special matter under sec- 
tion 15 of the patent act of July 4th, 1836 
(5 Stat. 126), had given notice of Baldwin as 
having had such prior knowledge, but had 
given no notice of the name of Fry. The 
plaintiff's counsel objected that the witness 
could not show that Baldwin knew of the 
invention, because that would be showing 
that the witness knew of it hhnself, and 
that the witness could not show that he 
knew of it himself because his name was 
not in the notice. The court overruled the 
objection and admitted the evidence. 

William H. Seward, Samuel Stevens and 
Samuel Blatehford, for plaintiff. 

Seth P. Staples, Azor Taber and Rodman 
L. Joice, for defendants. 

Before NELSON, Circuit Justice, and 
CONKLING, District Judge. 

NELSON, Circuit Justice (charging jury). 
The first branch of the case which it is nec- 
essary to examine and settle, is the improve- 
ment which the plaintiff claims that his pat- 
entees have discovered. For this purpose 
we must call your attention to the specifica- 
tion. That contains a description of the in- 
vention by the patentees in their own lan- 
guage, and affords the highest evidence of 
the thing or instrument which they claim to 
have discovered. They begin by stating, in 
very general terms, that they have discov- 
ered a new and improved mode of con- 
structing cast iron wheels for railroad cars. 
They denominate the wheel they have dis- 
covered, the double plate wheel, because, as 
they say, they use two plates instead of 
spokes or arms as usually employed before 
in constructing the rail-road wheel, the two 
plates being cast with the rim and hub and 
forming one piece with them. The patentees 
then describe the mode of constructing their 
wheel. The rim, they say, is cast as usual. 
They claim nothing new in this respect, but 
that, instead of spokes or arms, they cast 
their wheel with parallel plates, which are 
convex on one side and concave on the oth- 
er. The hub which is to receive the axle is 
cast In the centre of these plates, extending 
from one plate to the other. They then ex- 
plain the reason why they can cast an iron 
rail-road wheel with double plates and a sol- 
id hub and still retain the chilled rim. This 
is owing to the form which they give to the 
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plates, whieli allows for the expansion by 
heat and the contraction by cooling in the 
plates in chilling the rim. This fact or proc- 
ess in constructing the rail-road wheel, by 
which they avoid this effect of expansion 
and contraction, and, of course, the break- 
ing of the iron by the contraction, has been 
explained, illustrated and conflnned by all 
the witnesses whose attention has been 
called to the subject. There is no pretence 
or evidence in the case that this was new. 
On the contrary, it is admitted by the pat- 
entees in their specification, that this mode 
of avoiding the effect of the contraction of 
iron was known before. Curved arms, they 
say, were used in casting the spoke wheel 
with a chilled rim. 

The patentees then state, that they are 
aware that car wheels had been made with 
plates as a substitute for arms before their 
discovery, but that such plates were made 
separate from the rim and hub and united 
together with screws or bolts, embracing the 
hub between them. Then they state their 
claim, which is the most material part of 
the specification. The claim is the attempt 
on the part of an inventor, to describe the 
very thing which he supposes he has invent- 
ed and for which he asks the patent. The 
claim of the patentees here is the manner of 
constructing a wheel for rail-road cars, with 
double convex plates, one convex outwards 
and the other inwards, and an undivided 
hub, the whole east in one piece. That is 
the claim; and, on comparing it with the 
model of the wheel, it is found to be a per- 
fect description and one that cannot well be 
mistaken. 

It was supposed by one of the counsel for 
the defendants, that the claim here was for 
the method or mode of constructing the 
wheel, as distinct from the instrument it- 
self; not for the rail-road wheel as con- 
structed, but for the mode or process of pro- 
ducing it. But, on examining the language 
used, it will be found that the good sense of 
the claim embraces a wheel constructed in 
the manner set forth in the specification. 
That is the thing which the patentees were 
aiming at. It was the car wheel for prac- 
tical use in ranning rail-road eafs, and a de- 
scription of the mode or process of con- 
structing the wheel, was essential for the 
pui-pose of explaining the thing which they 
believed they had invented. It was the in- 
strument after it was made which they 
claimed to have discovered, and which was- 
new and of general utility. 

We do not understand, either, that the pat- 
entees set up any claim to the parts of this 
wheel taken separately; that is, the plates, 
the rim or the hub, when regarded sepai*ate- 
ly and distinct from the perfect wheel. But 
we understand that they claim the entire 
wheel as they have constructed it, and which 
embodies the new idea in the mind of the 
inventor. This is claimed as a new manu- 
facture, and as the subject of a patent. 



They do not claim the solid hub. There is 
nothing in the specification indicating an in- 
tention to claim that as a thing they have 
discovered and which was never before in 
public use. Nor do they claim the chilled 
lim, nor, in terms, the plates separately. 
The plates taken separately are as old al- 
most as any other form of matter. There 
could be no novelty in the parts when taken 
separately; indeed, many and perhaps all 
of the separate parts which go to constitute 
this nCAv manufacture, taken detached from 
the wheel and according to the names given 
to them, will be found to have existed in 
most of the wheels theretofore constructed. 
A rim and a hub are probably essential to 
constitute a wheel of any description, and 
the use of plates, as a substitute for spokes, 
was doubtless common and well known, par- 
ticularly in the eonsti-uction of wooden 
wheels. All that part of the case may be 
laid entirely out of view, for the patentees 
claim that they have manufactured a cast 
iron wheel, with double plates, a solid hub, 
and a chilled rim, all cast in one piece, and 
that such a wheel had never before been 
produced. For that instrument they asked 
a patent, and for that the patent was grant- 
ed. The plates were made convex, one in- 
ward and one outward, but this peculiar 
form given we do not understand as essen- 
tial, or claimed to be essential, any further 
than as respects a form that will allow for 
the contraction of the plates in cooling, the 
allowance being made for the purpose of 
procuring a chilled rim. This particular form 
is given as one which affords an allowance 
for that particular principle in iron. Un- 
doubtedly, if the form of the plate coyld be 
regarded with reference simply to the great 
desideratum— strength— in the construction 
of a rail-road wheel, it would be made on a 
plane. The plates would be made straight, 
because all the experts who have been ex- 
amined on the subject say, that strength is 
the quality desirable in a rail-road wheel, 
and that the plane or straight plate would 
afford to a wheel the greatest possible 
strength. That form would be adopted were 
it not necessary to make an allowance for 
contraction in cooling, and avoid breaking 
in chilling the rim; and any form that will 
make the proper allowance for that princi- 
ple of iron, is all that is essential, so far as 
regards the form of the plate, except that it 
is essential the form should approach as 
nearly to a straight plate as practicable, 
and allow, at the same time, for this prin- 
ciple of expansion and contraction. 

It was objected by one of the counsel for 
the defendants to the description of the 
plaintiff's wheel in the specification, that 
it is not sufficiently particular and sjjeeific 
to distinguish the improved Avheel from the 
old article on which it is claimed the im- 
provement was made; and the law has been 
very properly referred to, for the purpose 
of showing that it is necessary that the 
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patentee shoiild so descrilie bis improvement 
as to distinguisli it from tlie old structure 
on which it is claimed to he an improve- 
ment. We think the description is suffi- 
ciently paiticular and specific. Indeed, so 
far as regarded the improvement itself, the 
objection was not very strongly urged; but 
the principal objection was, that the old in- 
strument or thing on which the improve- 
ment was made was not described, and that 
therefore a mechanic would not, on the pe- 
rusal of the description, be able to distin- 
guish between the old thing and the im- 
provement. 

But, as we understand this part of the spec- 
ification, this improvement was made on the 
old east iron spoke wheel, and when the pat- 
entees refer in general tenns to this old in- 
strument as a cast iron spoke wheel, that af- 
fords all the information which is necessary 
to a person skilled in that department. They 
say they have substituted the double plates 
for the spokes. That is the essence of their 
improvement; a substitution, in the mode 
they have pointed out. A strong illustration 
of the soundness of this view is found in the 
testimony of James Dougherty, who states 
that the first wheel the patentees cast was 
cast from a pattern that had been made for 
casting a spoke wheel, by substituting a core 
for the spokes. 

This being the new manufacture of the pat- 
entees, the next question you have to settle 
is as to its originality, and whether they were 
the first inventors of the article, because it 
is insisted on the part of the defendants that 
they wei'e not. The patent was issued on 
the 17th of March, 1838. The application for 
it was made on the 13th of January, 1838, 
The first wheel was cast at Wolf's foundry, 
in Columbia, in the fall of 1S37, from the pat- 
tern of a spoke wheel. That is the date of 
the invention. The idea seems to have oc- 
curred to the patentees early in the fall of 
1S37, and late in the fall the invention was 
complete by the casting of the wheel. These 
wheels went into use immediately on the 
Philadelphia and Columbia rail-road, and on 
the Baltimore and Susquehanna rail-road. 
Many were cast in 1838, 1839, and 1840, also 
in 1841, 1842, and 1843. This is stated by 
Wolf, who was the owner of the foundry, and 
by Smedly, who was concerned in casting 
the wheels. Smedly says, that during this 
time, from eight hundred to one thousand of 
these wheels were put into use on those two 
roads, and that many of the wheels now in 
use on the Columbia i-aii-road, are wheels he 
cast in that foundry in 1838. 

A point is made on the part of the defend- 
ants that, conceding this wheel to have been 
an original pi-oduction of the patentees, there 
is no utility in it. But, it will be seen that 
one thousand were cast and went into gen- 
eral use, and were valuable for the purposes 
for which they were manufactured. It is not 
necessary, to maintain a patent, or the right 
of the inventor, that the thing invented should 
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be the very best article for the use to which 
it can be applied. Indeed, the objection gen- 
erally comes with bad grace from a person 
charged with an infringement, because, if 
the invention is of no utility, then he ought 
not to use it, and the very fact of his using it, 
if he is using it, shows that his practice and 
his professions, as regards the utility of the 
instrument, are very much at variance. On 
the evidence in the ease, although the juiT 
should find that the plaintiff's wheel is not 
the best wheel, yet if it is at all valuable, if 
its use for the purpose for which it is con- 
structed is practicable, that is sufficient to 
sustain it as a useful invention. 

It is said that three wheels had been con- 
structed and were in use prior to the im- 
provement claimed by the xiatentees; one a 
wheel of Baldwin, of Philadelphia; one a 
whgel of Tiei's, also of Philadelphia; and one 
a wheel of James, of New-York. It is claimed 
that each of these wheels was substantially 
identical witli the plaintiff's. 

Baldwin's wheel, the only one of his wheels 
relied on in this branch of the case, is a cast 
iron rail-road wheel, fi*om a pattern which 
is before you. That pattern was made and 
the wheel was cast from it sometime in 1835. 
The time is fixed by Robat T. Pry, who was 
at the head of Baldwin's establishment at thie 
time. Baldwin himself is unable to fix the 
time. He says that it was before .1838, as 
nearly as he can define it. F17 fixes the 
time. He says the pattern was made and 
the wheel cast in the old shop, and that they 
moved from the old shop to the new one in 
the fall of 1835. This was before the date 
of the Wolf patent. Baldwin is unable to 
say how many were cast. l^Yy is unwilling 
to say that any number beyond four were- 
cast. The pattern of this wheel of Baldwin's 
has been critically examined by the experts 
in your presence. Most of the experts, in- 
deed all of them, concede that the compensat- 
ing principle for the expansion and contrac- 
tion of iron is not to be found in the shape 
there given to the plates of the wheel; that 
the plate is not a curved plate, but is a 
straight conical plate, and is not better than 
if it had been a horizontal plate so far as re- 
gards the principle of eontiaction. 

But this is not the most material part of the 
evidence. It is admitted that the four 
wheels cast were cast by way of expei'iment, 
and that the experiment was abandoned. 
Baldwin's testimony is as follows: "That 
none of the wheels cast from the pattern ai-e 
extant; that he cannot tell Jiow many of 
them he cast; that he has no data by which 
he can tell how many; that he cannot tell 
what became of them; that the success of 
that experiment was like the others; that 
they were all veiy much alike in the result; 
that that result was," and this is the mate- 
rial part, "breaking in the .casting and soft in 
the tread; that they ascertained these defects 
sometimes on breaking them up; that, in a 
word, they were deficient in strength." They 
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were therefore abandoned, and it was an 
aboi'tive experiment beyond all doubt. 

It is not enough, gentlemen, to conceive 
the idea of a new manufacture, or of a new 
and useful instrument. That alone is of no 
benefit to mankinds and is not worthy of the 
patronage of government. The new idea 
must be reduced to some practical use before 
it can become the subject of a patent, or be 
set up and relied on to defeat a patent. 

It here appears from the person himself 
Tvho is set up as tlie inventor, Baldwin, that 
:all the wheels made from the pattern failed 
-and were abandoned, and it appears from the 
.evidence in the case that there were but foui" 
>cast, and those by way of experiment. We 
shall not trouble you further on the subject 
•of this wheel of Baldwin's, except to say that 
the practical result in casting that wheel goes 
to confirm the opinion of the experts, th^t it 
did not contain the principle which is essen- 
tial to cast the double plate rail-road wheel 
with a solid hub and a chilled rim. 

The next wheel is the Tiers wheel, of which 
■n model is before you. It has double plates 
resting on spokes or arms, both on the inner 
and the outer side. The same objection, 
founded on the testimony of the experts, is 
made to this wheel, that was made to the 
wheel of Baldwin. No allowance is made 
for the expansion and contraction of the 
plates. The expansion and conti-action are 
prevented by the arms on which the plates 
rest, and the wheel is, in principle, the same 
as the cast iron wheel with straight plates 
'Or straight spokes. This wheel was made in 
December, 1835, or in the spring of 1836. 
'Tiei-s says, that he took out a patent for a 
spoke wheel in December, 1835, and that 
soon after, or about that time, lie made some 
wheels with double plates and spokes inside. 
But it was early enough, if the experiment 
was successful, to defeat the invention of the 
plaintiff's patentees. Tiers says, that from 
half a dozen to a dozen wheels were cast aft- 
er the pattern of the wheel of which this is a 
model; that they were all cast by way of ex- 
periment, that the experimerit was not sat- 
isfactory, for the reason that they cracked 
around the rim', and that they were aban- 
doned. I will refer you to his testimony in 
regard to this wheel, he speaking himself as 
the inventor, of his own knowledge and with 
the best opportunity of any witness. He 
says on his cross-examination, "that all the 
wheels that deponent made, of the kind not 
patented, were made with arms in the mid- 
dle, like the models thereof shown him on 
his direct examination; that they were all 
made as an experiment; that he relinquished 
the experiment after making the number 
mentioned in his direct examination; that 
they were all made about the same time; 
that they were not satisfactory to him, for 
the reason that they appeared to be a-acked 
around the rim in a few days after they were 
made, a circumstance which often happens in 
castings; that the eastings, when they came 



out, would appear all right, and, after a 
short time, would be ci-acked for want of the 
proper proportions." Tliis is the account he 
gives of his wheel east in the spring of 183C. 
He abandoned it while it was in process of 
experiment, because it failed and cracked. 
It thus stands on the same footing as the 
wheel cast shortly before by Baldwin in the 
same city, and it failed undoubtedly for want 
of the compensating principle, if we can be- 
lieve the testimony of the experts. No per- 
fect wheel, according to Tiers' evidence, was 
cast by him. He does not give us to under- 
stand that he succeeded in perfecting his 
wheel so as to bring it into any public use, 
and therefore he abandoned it. 

The next wheel is the James wheel. These 
two models represent his wheel. It is a sin- 
gle plate wheel, with a solid hub and chilled 
rim. In one of them is the improvement he 
made of strengthening the rim by a ring on 
the inside of the wheel. This wJieel was cast 
in the city of New-York, in 1834, at Sir. 
James' establishment, in Eldridge street. 
The wheels were immediately put in use on 
the New- York and Harlem railroad, .and they 
were also put in use on the New-Jersey rail- 
road. Mr. James says, from a reference to 
his books, that the wheel was cast as early 
as 1834. 

It is insisted that this wheel embodies the 
same invention as the double plate wheel of 
the plaintiff, and it is probably the only 
wheel produced on the part of the defend- 
ants that will require your examination. On 
the part of the plaintiff it is claimed that his 
patentees have constructed an entirely differ- 
ent instrument, not only different in form, 
(which of itself would in general amount to 
nothing,) having double plates and being hol- 
low, but a wheel of greater strength and se- 
curity, embodying in its production mechan- 
ical contrivance and ingenuity that are not 
found in the James wheel, and Involving a 
new invention beyond anything to be found 
in that wheel. It is alleged that the plates of 
the plaintiff's wheel support both ends of the 
solid hub, one plate supporting one end of it, 
and the other plate the other end, and that 
the rim is supported by the two plates, one 
on either edge of the rim, and that in this re- 
spect the wheel is different from the James 
wheel, not only in mechanical contrivance, 
but in producing a new and useful result. 
Mr. Dunham, an exceedingly intelligent 
mechanist, said, that so far as regarded the 
effect of vertical pressure on the two wheels, 
he did not think that the plaintiff's wheel had 
the advantage, but he admitted that as re- 
spected lateral pressure its construction Ti-as 
the better one. Experts on Doth sides have 
been examined at large, and, as usual, they 
differ in opinion. Some consider the James 
wheel quite as good as the plaintiff's wheel. 
Some think it superior, and say that it em- 
bodies every thing claimed as new in the 
plaintiff's wheel. Other exports take a differ- 
ent view, and give reasons in detail why they 
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regard the plaintiff's wlieel not only as a dif- 
ferent manufacture from the James wheel, 
but as a better article, of greater strength 
and of gi'eater practical utility. 

It is a question of fact which the jury must 
determine, whether there was anything sub- 
stantially new in the mechanical construction 
of the plaintiff's wheel. But there is one fact 
to which we will call your attention, that is 
■entitled to some consideration on this branch 
of the case, although it is not decisive. The 
James wheel was in general use on the Har- 
lem rail-road in 1834, and, to some extent, on 
the New-Jersey rail-road. Baldwin, in Phila- 
delphia, in 1835, and Tiers in the same city, 
in 1836, one of them a year after, and the 
other a year and a half after the James wheel 
was in common use on those two roads, made 
trials to east the double plate wheel, and we 
think, on the evidence in the case, it is fair 
to infer that they made their experiments 
with full knowledge of the James wheel. 
That wheel was in use the year before the 
experiments were made, in an adjoining 
state, on the New-Jersey rail-road, and pub- 
licly on the Harlem rail-road in New- York, 
and it is natural to conclude that persons 
bringing their minds to bear on the produc- 
tion of a valuable rail-road wheel, would take 
an interest in understanding the character of 
the wheels at that time and before in general 
use. If this inference be a fair one, and it is 
for the jury to say whether it is or not, then, 
with the James wheel before tnem, Baldwin 
and Tiers both failed to make a double plate 
wheel. They had the idea of such a wheel in 
their minds, but were unable to perfect it. 
The conclusion would seem to follow, that 
the James wheel and the double plate wheel 
were not necessarily identical, or tliat the 
former would naturally lead to the making of 
the latter, without any ingenuity other than 
ordinary mechanical skill. 

There is one more question left. It is, 
whether the defendants' wheel is in sub- 
stance identical with the plaintiff's wheel. 
The question is one of fact. There must be 
a substani5al difference between the two 
wheels in their mechanical construction; and 
not only a difference in that, but the defend- 
ants' wheel must involve something that re- 
quired mind and ingenuity over and beyond 
that of the plaintiff's patentees. It must em- 
body a different principle from that found in 
the plaintiff's wheel. A change of form will 
not do, inasmuch as a different form might 
answer all the pui-poses of the first inven- 
tion. There are instruments invented, in 
which the particular form is a material part 
of the discoveiy. and then a departure from 
the form would be a substantial departure, 
because the form is essential to the invention. 
But there are many new manufactures, where 



(Case No. 9,055) MANY 

the particular form of the thing is not essen- 
tial to its utility, and there may be a de- 
parture from that form and still a valuable 
instrument be constructed. Take the plain- 
tiff's wheel for an illustration. The curved 
form is given to the plates to allow for the 
expansion and contiaction of the plates in 
casting the chilled rim. But, for the purpose 
of making allowance for contraction, any oth- 
er form involving the principle of that allow- 
ance may be used, and there would obviously 
be no substantial change in the thing manu- 
factured, because the particular form given 
by the first inventors is not essential to the 
production of the instrument. If the form is 
a part of the thing invented and is essential 
to its value, then a change from the form is 
a substantial change, and may be the means 
of producing a new manufacture. Take the 
Blanchard machine as an illustration. It is 
one of the most ingenious machines of the 
day, and Is constructed to turn irregular 
forms after a pattern, such as gun-stocks, 
lasts, and spokes for carriage wheds. 
Blanchard, in his machine, cuts the block, 
whether for a last or a gun-stock or a spoke, 
after a pattern, by means of rotating cutters. 
A modification of tJiis machine was made and 
set up as a new machine, and claimed not to 
be an infringement. Instead of rotating cut- 
ters, the cutters were made stationary, and 
the block rotated. It was claimed that this 
was an entirely different principle from 
Blanchard's, and that the party making the 
change had not violated his patent. Now, 
any person of common imderstandiug would 
see that the thing could be done in that way. 
It was a mere difference in the mechanical 
contrivance, and a change of form, in which 
there was no skill and no ingenuity. This il- 
lustrates the difference between a change of 
form, and a substantial change involving 
mind, ingenuity and invention. 

Applying these principles to the two wheels, 
you are to say whether the defendants' 
wheel involves, in the substantial parts of 
it, anything different from the double plate 
wheel of the plaintiff. If it does, then it is 
not an infringement of the plaintiff's patent. 
If it does not, then it is, and the plaintiff is 
entitled to recover the sum of §150, the 
amount agreed on. 

The jury were discharged, being unable to 
agree upon a verdict. 

The construction given by the court in this 
case to the "Wolf patent was substantially af- 
firmed by the supreme court in the case of Sizer 
V. Many, on writ of error from the circuit court 
for the Massachusetts district, decided at the 
December term, 1851. See [16 How. (57 TJ. S.) 
981. 

[For other cases involving this patent see 
Many v. Sizer, Cases Nos. 9,056 and 9,057.] 
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Case No. 9,066. 

MANY T. SIZER et al. 

[1 Fish. Pat. Cas. 17.] i 

Circuit Court, D. Massachusetts. Jan., 1849. 

Patents — Fkiouity — Experiment — Combination 
OF Known Parts — Amount op Labor In- 
volved — Greater Utility — Car Wheels. 

1. Experiment, alone, is not sufficient to con- 
stitute priority of invention; the article must 
be completed for public use. 

2. The conception of the idea and an attempt 
to produce it, ending- in unsuccessful experiment, 
can not defeat a subsequent patent. 

3. If the patentee borrowed the idea of the 
different parts which go to constitute his inven- 
tion, and for the first time brought them togeth- 
er into one whole, which is materially different 
from any whole that existed before, he is the 
original and first inventor. 

4. It is of no consequence how much or how 
little labor, study or thought the invention cosl^ 
if it is to be really o new and useful invention. 

5. Superior utility in the defendant's is evi- 
dence that some new principle, or mechanical 
power, or new mode of operation, produdng a 
new kind of result has been introduced, and the 
greater such utility, the stronger such evidence. 

6. But this utility must be derived from the 
changes introduced, not from the use of better 
material or greater skill or care in the manufac- 
ture. 

This was an action on the case, tried before 
Judge Sprague and a jury, for the infringe- 
ment of letters patent [No. 640] granted to 
Treseott, Wolf, and Dougherty, March 17, 
1848, and assigned to plaintiff [William V. 
Many], for a new and improved mode of 
constmcting cast-iron wheels for railroad 
cars. The defendants [George W. Sizer and 
Heniy Sizer] denied the validity of the- pat- 
ent, and the infringement; denying the va- 
liditj'of the patent because the invention was 
neither ne-w nor useful. Upon these issues 
a large amount of testimony was introduced, 
the material portions of which are refen-ed 
to in the charge of the court. 

The specification accompanying the letters 
patent is as follows: "Be it known, that we, 
Samuel Treseott, George Wolf, and James 
Dougherty, of the borough of Columbia, in 
the county of Lancaster, and state of Penn- 
sylvania, have invented a new and improved 
mode of consti-ueting cast-iron wheels, for 
railroad cars, and for other purposes; and we 
do hereby declare that the following is a full 
and exact description thereof: We denom- 
inate our wheel the "double-plate car- wheel," 
because we use two plates instead of the 
spokes, or arms, usually employed, which 
plates are cast with the rim, and form one 
substance therewith; we give to the rim of 
our wheels the same form, in all respects, 
as is now given to the rim of car-wheels; but 
instead of arms, we cast our wheels with 
two parallel— or nearly parallel— plates, which 
plates are convex on one side and concave 
on the other; the hub, or nave which is to 
receive the axle, is cast in the center of these 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



plates, extending from one of them to the 
othei" the accompanying drawing gives a 
sectional view of one of our wheels, "a a"" 
being tlie rim, *'b b" "the front and back 
plates, convex on one side, and concave on 
the other; "c c" being the hollow or void 
space between them, and "d d" the nave or 
hub; the hollow, "e e," between the two 
plates, is formed by a core, in the process of 
casting, which core is supported in tlie flask 
by leaving suitable holes in the plates for 
that purpose, which holes serve for the re- 
moval of the sand of which the core is^ 
formed. We cast our rim in a chill, in the 
usual manner; and, in consequence of the 
partieidar form given to the plates, they con- 
tract in cooling; wuthout danger of fracture, 
and without it being necessary to divide the 
hub, as is done when car-wheels are cast 
with spokes, or arms. The only effect of 
contraction is to flatten the two plates in a 
slight degree, operating, in this respect, like- 
the cui-ved arms of many cast-iron wheels. 
We are aware that ear-wheels liave been 
made with plates as a substitute for arms, 
but such plates have been made separate 
from the wheels, and united together by 
screwed bolts, embracing the hub in a dis- 
tinct piece between them. The difference 
between such wheels and those constructed 
by us, is so obvious as not to need pointing 
out. What we claim as our invention, and 
wish to secure by letters patent, is the man- 
ner of constructing wheels for railroad cars, 
or for other pui-poses to winch they may be 
applied, with double-curved plates, one con- 
vex outward, the otlier inward, and an un- 
divided hub, the whole east in one piece, as. 
herein fully set forth. Samuel Treseott,. 
George Wolf, James Dougherty." 

B. R. Curtis, for plaintiff. 

A. McArthur and R. Choate, for defendants. 

SPRAGUE, Disti'ict Judge (charging jurj'). 
There are several things required by the pat- 
ent laws of the United States to entitle an 
inventor to a patent. He must be the orig- 
inal and first inventor, and the thing patent- 
ed must be useful. The letters patent are 
prima facie evidence of both these points, 
and are suflScient, in the first instance, to en- 
title the party holding them to maintain a 
suit for an infringement. Then, if the valid- 
ity of the patent be contested, the burden of 
proof is on the defendant. In this instance, 
the defendants allege two grounds on which 
they say the plaintiff's patent is invalid. 
First, that the original patentees were not 
the first inventors; that though they might 
have been original, they were not the first. 
They must be the first, as well as original 
Inventors; for if the thing they produce ex- 
isted before, though they might have been 
ignorant of it, they can not take and hold 
any exclusive right to what before was pub- 
lic property. 

U'he first question, then, is one of pri- 
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■ority of invention. Several wlieels" Jiave 
been produced and exhibited to you by tbe 
defendants, and it is for you to say wliether 
Any of tliem is substantially the same in 
principal as the plaintiff's, and if so, wheth- 
■er it existed before his patent. And here 
comes the question, Tvhat is the plaintiff's 
patent? He claims a thing, as a whole; it is 
made up of several things, or parts, but the 
•claim, after all, is for a whole. In that 
whole are embraced the several things of 
which you have heard so much during the 
trial— the chilled rim, the solid hub, the two 
cui-ved plates, all east at once, and forming 
one substance, one thing, one manufacture, 
for one use; it is to be talcen as a whole, 
and if you find that as a whole it existed be- 
fore, then his claim- is not valid. 

Now, it is necessary to look at the various 
-v\'heels put in evidence. First, the Elgar 
wheel, which is a patented article. It is not 
alleged that in substance this is the same as 
the plaintiff's, but it has been introduced to 
show that it has some of its features, and 
that he has borrowed from it some of his 
Ideas. It has two plates, not of cast-iron, 
but of wrought-iron, which were screwed or 
bolted to the rim and hub. In these re- 
spects there is a difference between it and 
the plaintiff's wheel, and this difference is 
adverted to in the specification of the plain- 
tiff himself. 

But 1 ought, before going any farther, to 
say to you, that when I state the peculiari- 
ties of these different wheels, or any other 
matter of fact, you are not yo take the state- 
ment of fact from me; it is your exclusive 
privilege and duty to judge of all questions 
of fact. 

Then, second, there is the Dunham wheel. 
Mr, Dunham himself has been on the stand 
before you. In his wheel, he had double 
plates to a certain extent; but they did not 
reach from the rim to the hub; instead of 
continuous plates, he employed them only for 
a portion of the distance, and used spokes 
for the rest; if that does not constitute two 
plates, connecting the hub and the rim, then 
it is not substantially the same as the plain- 
tiff's. 

Another wheel is that by Baldwin. That, 
you will recollect, was a double-plate cast- 
iron wheel; you will also remember, from 
the statements of the witnesses, that twa 
only of them were cast, and then the manu- 
facture was abandoned, because this wheel 
did not prove to 'be a good article. If, With 
respect to this wheel, you believe the evi- 
dence of the witness, Mr. Baldwin's foreman, 
who superintended the easting, that the 
plates were not curved so as to embrace the 
principle of compensation, that is, if they 
had not such a form given to them as to al- 
low of contraction, without fracture, in the 
process of cooling— if that was wanting in 
the Baldwin wheel, then it is not substanti- 
ally the same as the plaintiff's. 

Then, again, there is the Tiers wheel. The 
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deposition of Mr. Tiers has been produced, 
and he states that hi^ wheel had spokes, or 
arms, between his plates, and he says that, 
after trying experiments, he abandoned the 
manufacture; now experiment, alone, is not 
sufficient to constitute priority of invention. 
The article must be completed for public use, 
and the result must be known, although it is 
not necessary that it should be actually used 
by the public; the question is, whether the 
tlung patented was before known? The con- 
ception of the idea, and the attempt to pro- 
duce it, ending in unsuccessful experiment, 
is not sufficient to defeat a subsequent pat- 
ent. 

Now, there is still another wheel offered in 
evidence— the James wheel. You will recol- 
lect that it has one convex plate, with noth- 
ing to prevent a sufficient eontiaction in 
cooling. The question is, does that wheel, 
with its single convex plate, contain all the 
material parts of .the Wolf wheel? The 
plaintiff alleges that he has introduced a sec- 
ond plate; if the second plate introduced by 
the plaintiff operates as a brace or truss to 
support the rim and hub, and thus intro- 
duces a new principle, or mechanical power, 
then the plaintifTs is not substantially the 
same as the James wheel. 

These are all the single and separate 
wheels introduced by the defendants. I 
have adverted to them briefly; but you will 
remember, doubtless, all the peculiarities of 
their construction and principle. 

But then comes this second question: If 
neither of these wheels, taken separately, 
will defeat the plaintiflFs patent, will they 
all together? It is contended by the defend- 
ants, that all the paits going to constitute 
the plaintiff's wheel, were known before, 
and developed in prior wheels. 

But if the patentee borrowed the idea of 
the different parts which go to constitute his 
wheel, and for the first time brought them 
together, into one whole, and that whole is 
materially different from any whole that ex- 
isted before, then he is the original and first 
inventor, and is entitled to a patent therefor. 

I have been requested to instruct you that 
it is of no consequence, as to the validity of 
a patent, how much, or how little labor, 
study, or thought the invention cost. And, 
gentlemen, this is so, if it be really a new 
and useful invention. The degree of labor 
and thought may be sometimes evidence to 
the jui-y, upon the question of invention; but 
although the invention be accidental, or a 
sudden flash of thought, the party is en- 
titled to the benefit of his discovery. 

I have also been requested to state, that it 
makes no difference as to the validity of a 
patent, if the same article or production was 
known before, whether such prior produc- 
tion or article was patented or not; and 
such undoubtedly is the law, as you must 
have seen from the directions already given 
you. > 

The next question that arises is that of 
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utility; the statute requires the invention to 
be useful. The law does not say that it 
must be highly useful, or more useful than 
others; it must have some degree of utility, 
and that is all that is required. I have been 
requested to instioict you that an article can 
not be considered useful if it endangers hu- 
man life, or is so expensive tfiat manu- 
facturers would not be induced to make it. 
Those may be very important considerations 
for you to take into view, but they are not 
necessarily conclusive; and you will deter- 
mine, from a consideration of all the evi- 
dence, whether the invention is, upon the 
whole, a useful one. 

Another question is: Whether the de- 
scription given in the patentee's specifica- 
tion is sufficient to enable a skillful artisan 
to make the wheel from it? The descrip- 
tion must be such as to enable a person 
skilled in the art to which the invention per- 
tains, to make the thing patented in such a 
manner that it will be useful. 

I next proceed to another, and perhaps I 
may say, the great question in this case, 
which has been argued veiy ablj'^ by the 
counsel on both sides. It is: Whether the 
defendants have infringed the plaintiff's pat- 
ent? Now, the defendant himself has a pat- 
ent for his wheel, and that patent is prima 
facie evidence that the wheel is his inven- 
tion; that it is new and original in him, and 
the burden of proof is on the plaintiff to sat- 
isfy you that the defendant has infringed 
his patent The defendant's patent being 
subsequent, can not operate to defeat the 
plaintiff's, if it be for substantially the same 
thing. The question is: Whether the ar- 
^ tide actually made by the defendants is sub- 
stantially the same as that patented by the 
plaintiff? There is no dispute as to what 
is actually made by the one party and by the 
other. The things and productions of both 
the plaintiff and defendants are before you, 
as they have been actually constructed. Tou 
have the means of comparing them. The 
burden of proof, as I have said, in this re- 
spect, is on the plaintiff. He must prove, 
beyond a reasonable doubt, that the defend- 
ants have infringed his right. And the ques- 
tion is: Whether the article made by the 
defendants is substantially the same as that 
of the plaintiff? This is a matter of fact, 
and exclusively for your determination. 

But here it becomes necessary to ascertain, 
with more precision, what is claimed and 
secured by the plaintiff's patent. 

It is insisted, on the part of the defendant, 
that the plaintiff is restricted to the degree 
of curvature described in the drawing an- 
nexed to his specification. But the drawing 
is only an illustration, and the patentee is 
not limited to the degree of cui-vature there- 
in represented. The plates are described, in 
the plaintiff's patent, as convex: and the 
question is: Whether they must be curved 
as wholes — that is, from rim to rim — or 
whether the curvature may be between hub 



and rim? It is contended by the plaintiff, 
that the drawing shows that the inner plate^ 
is stiuck from two centers, making some de- 
gree of cui-vature between hub and rim, 
subordinate to the general convexity. If 
this be so, and the eui"vature of the arms, 
of some east-iron wheels was previously well 
known to be between hub and rim, then I 
instnict you that the plaintiff is not confined 
to cui-vature between rim and rim, but that 
curvature between hub and rim is within his 
patent. 

Another question relates to the arrange- 
ment of the plates. In the plaintiff's speci- 
fication they are described as parallel, or 
nearly so, and the summing up states them 
to be: one convex outward, and the other 
inward; and it is insisted by the defendant, 
that the plaintiff. is confined to that ai'range- 
ment. But I feel bound to instruct you that 
such is not the law, and that the plaintiff is 
not restricted to plates tliat are curved or- 
convexed in the same direction, but that his 
patent may cover plates, both cui-ved inward 
or both cui-ved outward, as well as those 
which are parallel, or nearly so. 

Taking these views of the plaintiff's pat- 
ent, you will come to the examination of the- 
wheel made by the defendant, and see 
whether it is substantially the same. If the 
defendants have omitted any one material 
part found in the plaintift"'s wheel, then their 
wheel is not the plaintiff's, and is not an in- 
fringement. They allege that they omit al- 
together the plates of plaintiff, and substi- 
tute others, materially different, and that is 
the question for you to examine and decide. 

It is contended by the defendants, that if 
a pei-son of competent skill could not, from 
the description given by the plaintiff, make 
a wheel like the defendants', then the plain- 
tiff cannot prevail in this action. And this 
proposition is true, when properly under- 
stood. It is not necessary that one skilled 
in the art should be able, from the plaintiff's 
description, to make a wheel in the form of 
the defendants', but it is necessary that he- 
should be able to make one substantially like 
the defendants'. For, if he could not, it 
would follow, either that the thing patented 
could not, from the description given by the 
patentee, be made by a person of competent 
skill, or that, when made, it would be sub- 
stantially different from the defendants', 
and in such case, the plaintiff could not 
maintain this action. But this still brings 
us back to the question, whether the defend- 
ants' wheel is substantially the same as the- 
plaintiff's. The defendants have introduced 
certain changes in the plates and their ar- 
rangement. If these are only changes of 
form and proportions of the thing patented — 
as described and set forth in the patent, 
without introducing any new principle or 
mechanical power, or new mode of operation 
producing a new kind of result— the defend- 
ants' wheel would, notwithstanding these- 
changes, be an infringement of the plain- 
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tiff's patent But, if by such changes of 
form and arrangement, the defendant has 
introduced any new principle, or mechanical 
power, or has introduced a new mode of 
operation, producing a new Icind of result, he 
has not infringed the plaintiff's patent 

If the changes made by the defendant have 
rendered his wheel one of greater utility than 
the plaintiff's, such utility is evidence that 
some new principle, or mechanical power, or 
new mode of operation, producing a new kind 
of result, has been introduced. And the great- 
er such utility, the stronger is such evidence. 
And if a manifest and very high degree of 
utility is obtained by such changes, it be- 
comes full proof and conclusive, that a new 
principle or mechanical power, or new mode 
of operation, producing a new kind of result, 
has been introduced, and that the defendants' 
wheel is no infringement. 

There has been much evidence before you 
upon these points. You have the opinions of 
gentlemen of science and skill, of experts con- 
versant with this particular art, upon this 
question, and also many detailed facts from 
those acquainted with the operation of the 
two wheels. You are to decide upon all this 
matter by exercising your own judgment upon 
the facts and reasonings submitted to you. 
You have another kind of evidence upon 
which you are also to pass, and that is the 
proof of the effect of both these productions 
when put to practical use. 

Now, gentlemen, the opinion of experts- 
contrary to the general principle of law, 
which excludes opinions from going to a jury 
as evidence— is admissible in cases like this; 
cases involving questions of science and ar- 
tistical skill, in which it is presumable that 
the jury are not versed, and with regard to 
which, therefore, they may desire the aid of 
other persons, skillful and versed in the ai-t or 
science in question. Hence it is, that the re- 
sults which such skillful and accomplished 
persons have arrived at, in their own minds,- 
are suft'ered to go to the jury as matters of 
evidence. But they are not to be -held as 
conclusive. They are to be judged of by 
you, and weighed by you, in the same manner 
as all the other evidence in the case. 

And with regard to this matter, the plain- 
tiff insists that the weight of evidence from 
the experts is on his side. The defendants, 
on the other hand, contend that it is clearly 
on theirs. It is for you to examine the testi- 
mony, and consider which side is entitled to 
be regarded as having the preponderance. 

It is insisted, also, by the defendants, that 
the plaintiffs experts have given an explana- 
tion to the meaning they attach to the term 
"principle," which destroys, the force of the 
opinion they have given as to the defendants' 
wheel being the same in principle with the 
plaintiff's; because, they say, it might require 
skill, ingenuity, thought, and experiment to 
axu-ive at the defendants' wheel from the 
plaintiff's description. Now, it may be that 
thought and experiment would anive at 



something substantially different from the- 
plaintiff's, and it may be that they would 
produce an article substantially the same, 
though formally different; and, it may be 
again, that much ingenuity, thought, experi- 
ment, and study may be employed to prevent 
a similitude in form, although the principle 
be the same, and so evade the patent. 

Besides the opinions of the experts, you 
have the reasons given by them for such 
opinions, and the theories and deductions 
urged by the counsel. All agree that in cast- 
ing a wheel in a chill, the first effect is a 
eonti-action of the rim, diminishing the cir- 
cumference of the wheel, and thus producing- 
a pressure upon the plates, which, in their 
heated state, causes them to yield, so as, in 
the first instance, to increase the curvature, 
and afterward, by the cooling of the interior, 
the cui*vature is reduced so as to be some- 
what nearer a straight line than it was origi- 
nally. The defendants contend that, by the 
contraction of the rim in the chill, the hub 
of the plaintiffs wheel rises; and that in the 
defendants' does not, and that this consti- 
tutes a material difference between them.. 
The plaintiff insists that the hub of the de- 
fendants' wheel also rises, by the contraction 
of the rim in easting, and that if it were other- 
wise, still that would constitute no difference 
of principle. That the hub, or centa- of the- 
plaintiff's plates rises, in the fii-st instance, in 
the process of casting, there is no doubt, al- 
though at first it was controverted. Is it the- 
same with the defendants' V 

To this point you have the testimony of 
persons who have cast the wheel, and of 
others who have made the experiment for the- 
purpose of determining this question; and 
models prepared with screws, for the pm-- 
pose of illustrating the effect of the first con- 
traction in casting the two wheels; and also 
the testimony and reasoning as to the neces- 
sary effect of the pressure by such contrac- 
tion, upon the plates of the form used by 
the defendants. 

It is urged by the plaintiff, that, although, 
most of the curvature in the defendant's wheel 
is between hub and rim, yet there is what 
may be denominated a general curvature be- 
tween rim and rim, and that this last curva- 
tm-e is in the same direction in both plates;, 
so that when the contraction of the rim. 
presses upon the mass of metal constituting 
the plates, such pressure is not in a straight 
line between rim and rim, and therefore the- 
center of both plates is necessarily pressed 
upward, in a greater or less degree, although, 
a part of such pressure may be exhausted 
upon the subordinate curves between hub and 
rim. The defendant, on the other hand, in- 
sists that there is no such general curvature, 
and the only effect of the conti-action of the 
rim is to increase the curvature between hub- 
and rim. It is for you to determine, upon all 
the evidence, whether there be a difference 
in this respect between the two wheels, and 
if so, whether it be material. 
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The curvature of the plates is also neces- 
sary, and perhaps even more important, to 
obviate the danger arising from the .contrac- 
tion of the interior portions of the wheel in 
cooling, which diminishes the curves, and 
eventually renders them somewliat less than 
they were as originally molded. There is no 
doubt that in this process the hub, or center 
of the plaintiff's plates, is depressed; but it 
is controverted whether such is the effect upon 
the defendants' plates. And upon this point, 
as well as upon the question of its materiality, 
you have the same evidence as upon the ef- 
fect of the first contraction by chilling the 
rim. 

Then, gentlemen, there is another question. 
It is said that the defendant obtains a dis- 
tinct advantage, to which, indeed, his patent 
particularly adverts, by relieving the core in 
easting so that it noed not be removed until 
the metal is cold. There is no evidence that 
the core of the plaintiff's wheel was, in fact, 
ever removed until it was cold, or that its re- 
maining in has proved injurious. But it is 
urged by the defendant that some injury 
must have necessarily resulted, because, from 
the form of the plaintiff's wheel, the whole 
space betw^eeu the two plates is at first filled 
by the core; and that this space being dimin- 
ished by contraction in cooling, causes an in- 
jurious pressure; whereas, the effect of the 
same contraction upon the defendants' plates 
would be to increase the space between them, 
and thus relieve the core. This is denied by 
the plaintiff, who insists that the first eon- 
traction diminishes the space between the de- 
fendants' plates much more than any part of 
the process does the space between the plain- 
tiff's. 

There is another distinct species of evi- 
dence worthy of your deliberate considera- 
tion, and that is the practical effect produced 
bytlie changes introduced by the defendant. 
If the effect is a wheel of greater utility, that 
is evidence tending to sliow that some new 
principle, or mechanical power, or mode of 
operation, producing a new kind of result, has 
been introduced; and the higher the degree of 
utility, the stronger is such evidence. And it 
may arise to so high a degree as to become 
conclusive. From our inability to penetrate 
the secrets of nature, we may not be able to 
detect the new principle, or power, otherwise 
than by its effects. But this utility must be 
derived from the changes introduced— not 
from the use of better material, or greater 
skill or care in the manufacture. 

Under this head, your fii'st inquiry will be, 
whether the defendants' wheel is, in fact, 
superior to the plaintiff's? And if you find 
tliat it is, you will next consider whether 
such superiority is attributable to the changes 
introduced by the defendant, or to better 
material, and greater care and skill, or partly 
to one and partly to the other, and how much 
to each. 

It is in evidence that about eleven hundred 
wheels were made by the patentees, from the 



date of their patent in 1838 to the year 1843, 
which were put upon the Pennsylvania rail- 
roads, and that some two hundred of them 
still continue in use. 

And the plaintiff, moreover, insists that 
railroads, as they were constructed ten years 
ago, gave a more severe trial to wheels than 
they do as now built. It is 'further urged by 
him, that if any wheel has stood the test of 
every use, that fact should satisfy you that 
the article is a good one. And it is main- 
tained, if one wheel can be made from a 
particular pattern, to stand the test of se- 
vei-e use, another wheel, or any number, can 
be made from the same pattern, equally good, 
with sufiieient care and skill. 

On the other side, it is insisted, that the 
Wolf wheels, as they were constructed, were 
bad; that they broke, and were, in fact, a 
worthless article, and that no one ever made 
a second purchase of them, but that the old 
spoke wheels were always substituted for 
those that failed; and that, with respect to 
the two wheels exhibited to you as having 
been run for several shears, nobody knows to 
what use they were put, nor to what trial 
they were subjected. And again, it is added, 
that the patentees abandoned the manufac- 
ture of the Waif wheel, and went back to the 
old cast-iron spoke wheel. This, the defend- 
ants contend, is of itself evidence which 
should satisfy you that the Wolf wheel is 
worthless. On the other hand, you have the 
deposition of Mr. Wolf himself, stating that 
the only reason whj' he abandoned the manu- 
facture of his wheel was, that he could not 
procure the proper kind and quality of iron. 

With regard to the second period of this 
wheel, as the counsel have designated it for 
convenience, it appears that in 1847 the plain- 
tiff himself, at Albany, employed Messrs. 
Jagger, Treadwell and Perry to manufacture 
his wheel under his own supervision. The 
defendant contends that the attempt was a 
■failure. The plaintiff contends that it was 
successful. One party says that the manu- 
facture was given up because it was not suc- 
cessful, and because the wheel was not use- 
ful. The other maintains that that was not 
the reason for discontinuing the manufac- 
ture, but the reason was the want of suitable 
material. You have had the testimony from 
both sides before you upon this point. On 
the one hand, it is insisted that the most 
perfect opportunity was afforded for a suc- 
cessful production of the plaintiff's wheel; 
that the utmost care and skill were used in 
making it, and that the very best material 
was employed, and that this too, was fre- 
quently under the personal inspection of the 
plaintiff. But the other side contends that 
the testimony of the witnesses to these things 
should be taken with much allowance, espe- 
cially so with regard to the evidence of Mr. 
Treadwell, who occupies an antagonistic posi- 
tion to the plaintiff. 

Mr. Treadwell is the defendant, at Albany, 
in a suit brought for the infringement of this 
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veiT patent. And standing in tliat position, 
it is urged that he has such an interest in 
the question, although not in this suit, that 
he must be biased. Mr. Kibbee, too, being 
in his employment, it is said, must be also 
under a bias. But then, on the otheV hand, 
it is stated that the plaintiff complained to 
the manufacturers of the quality of iron 
used, and it was changed, at his request. As 
to the quality of the iron, gentlemen, and the 
allegation that Treadwell & Co. did not use a 
proper material, you have the testimony of 
several witnesses, who state that, in the 
wheels made in 1847. or at least in that 
specimen of them which you have seen in 
the entry of the court-room, the iron was not 
of a suitable quality for railroad wheels. 

■you will satisfy yourselves, in the first 
place, whether the plaintiff manufactured a 
good wheel or not; and, in the second place, 
whether, if the manufacture did not turn out 
to be good, the fault was owing to the form 
of tlie plates, or to the inferiority of the ma- 
terial employed. And you are to judge in 
the same way concerning the defendants' 
production. You are to look at the tests by 
which it has been tried, the use to which it 
has been subjected, the number called for 
and made, and the various other circum- 
stances in the case, which it is not necessary 
here to recapitulate. The witnesses from 
Springfield, produced by the defendant, have 
testified that some two thousand Sizer wheels 
were manufactured and sold, for use upon 
railroads, and that they have not known any 
of them to be returned. On the other hand, 
it is contended by the plaintiff, that with the 
present improved mode of constnicting rail- 
roads, the strain, or test, or car-wheels is now 
not nearly so severe as it formerly was; and 
moreover, in fact, that several of the Sizer 
wheels upon the Old Colony road have failed. 
All this is a matter for your consideration. 

I have been requested by the defendants to 
instruct you that the plaintiff's specification 
and description must be so clear and intelli- 
gible as to enable an artisan to make the pat- 
ented wheel without any new invention or 
-exercise of inventive power. This is so. 
But you must understand that it is only re- 
quired of an inventor so to describe the arti- 
■cle for which he seeks a patent, as that a 
person skilled in the particular art relating 
to it, can construct the fabric from the de- 
scription, by the exercise of his skill as an 
artisan— not that it must be so described that 
a person unacquainted with, or unskilled in 
the art, may be enabled to produce it. 

The only other question, gentlemen, in this 
•case, is that of damages. If your verdict 
should be in favor of the defendants, this 
question will not arise. But if you should 
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be of opinion that the plaintiff is entitled to 
a verdict, then you will have to determine 
the amount, which should be such as would 
indemnify the plaintiff for the injury he has 
sustained from the defendants' violation of 
his patent The number of wheels which the 
defendant has made, and the amount of 
profit he has realized from them, have been 
presented to you by the plaintiff, as grounds 
of damages. They are proper to be taken 
into consideration, but are not conclusive as 
to the extent of the injury, which may be 
either greater or less than the profits realized 
by the defendants. . A plaintiff may be man- 
ufacturing his patented article himself, and 
making it to a profit, while another man may 
make it to a disadvantage, and yet the 
spurious article carried into the market may 
displace the original. In such ease, the in- 
jury to the patentee would be greater than 
any profit upon the spurious production. On 
the other hand, a defendant's article may not 
displace the original, and in that case the 
injury would be less. And again, it may be 
that a plaintiff may derive a profit from li- 
censing other parties to construct his inven- 
tion; and any piracy upon it, by depriving 
him of a portion of the profits of such li- 
censes, would be an injury to be taken into 
account by a jury. 

If your verdict should be for the plaintiff, 
he is entitled to damages to the full extent 
of the injury he has sustained from the 
wrongful acts of the defendants. 

The jury found a verdict for the plaintiff. 

[NOTE. The judgment against the defend- 
ant was entered as follows: "It is thereupon con- 
sidered by the court that the said William V. 
Many recover against the said George W. & 
Henry Sizer, the sum of ?1,733.75 damages, and 

costs of suit taxed at ." Subsequently 

the defendants sued out a writ of error from 
the supreme court, for the purpose of having the 
above judgment revised. The judgment of the 
circuit court was affirmed December, 1851; case 
unreported. Upon the receipt of the mandate is- 
sued by the supreme court, commanding such ex- 
ecution and proceedings be had in the cause as 
ought to be had, it was presented to the circuit 
court, and leave applied for to have the costs in 
the action taxed and inserted in the blank left 
in the original record of the judgment. This 
motion was refused, and plaintiff thereupon ap- 
plied to the supreme court for a mandamus to 
direct the circuit court to tax and allow his 
costs in the original action, amounting to $1,811.- 
59. The motion was overruled for want of ju- 
risdiction. 14 How. (55 XJ. S.) 24. Judgment 
having been entered on the original verdict, the 
case was carried by writ of error to the supreme 
court, where il was dismissed for want of ju- 
risdiction. 16 How. (57 U. S.) 98. 

[This cause was heard on a motion for a pro- 
visional injunction in June, 1849, founded upon 
the verdict in this case. The injunction was 
refused. Case No. 9,057. 

[For another case involvinsr this patent see 
Many v. Jagger, Case No. 9,055.] 
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Case No. 9,057. 

MANY T. SIZER et al. 

[1 Fish. Pat. Cas. 31.] i 

Circuit Court, D. Massachusetts. June, 1849. 

Fedbbat. Courts — Comity— Wees xot Applioa.- 

BLE— Effect op Verdict — Construction 

OF Patent — Injunction. 

1. The rule of comity which requires judges 
of the federal courts to conform to the opin- 
ions of each other, if any have been given, has 
no application either by its terms, or the rea- 
son on which it is founded, to motions for in- 
junctions where error may be followed by irreme- 
diable mischief. 

2. The rendition of a verdict in a patent case 
in favor of a plaintiff is not eoneliisive, upon the 
right of such party to an injunction. 

3. The question is not, what might have been 
done, but what has been done by the patentees. 
And although the court will endeavor, ut res 
valeat, so to construe the patent as to make it co- 
extensive with the invention, yet the language 
used may be too clear to be controlled by any 
extrinsic evidence. 

[This was a suit by William V. Many 
against George W. Sizer and Henry Sizer to 
enjoin the infringement of letters patent No. 
640 granted to Trescott, Wolf, and Dougher- 
ty, March 17, 1848. The cause is heard on a 
motion for a provisional injunction founded 
upon the verdict of the jury in an action of 
trespass on the case between the same par- 
ties. Case No. 9,056.] 

B. R. Curtis, for complainant. 
A. McArthur and Rufus Choate, for defend- 
ants. 

SPRAGUE, District Judge. This applica- 
tion is founded upon the result of the recent 
trial between the same parties. Exceptions 
having been allowed in that ease, the numer- 
ous questions of law which arose in it are 
yet to be decided by the supreme court. In 
the mean time the plaintiff prays for an in- 
junction. On the one hand, if the right be 
in him, although he may have an action for 
damages, that remedy may be inadequate. 
On the other hand, if the defendants should 
be prohibited from carrying on the manu- 
facture in which they are now engaged, and 
the right should ultimately be decided to be 
in them, they would have no remedy for the 
loss sustained by arresting their business. 
Is the plaintifE's right so clear, and the pre- 
sumptions in his favor so strong, as to en- 
title him to the intei"position which he now 
asks? This requires an examination of the 
questions raised by the exceptions. The first 
and most important is that which relates to 
the construction of the plaintiff's patent. At 
the trial the plaintiff's coimsel presented an 
authenticated report of a trial xipon the 
same patent before the United States circuit 
court, at Albany, in October last, and insist- 
ed that the rulings therein had not only all the 
weight which the learning and ability of the 
judges would have given them under any cir- 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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eumstances, but became obligatory by virtue 
of the rule laid down in Washburn v. Gould 
[Case No, 17,214], where it is said, "the rule 
of comity always obseiwed by the justices of 
the supreme court, in cases which admit of 
being carried before the whole court, was to 
conform to the opinions of each other. If any 
had been given." And Judge Story accord- 
ingly adopted a previous ruling made by Mr. 
Justice McLean. That case was also an ac- 
tion upon a patent, and precisely applicable 
to the question before me, and I felt bound 
to conform to a rule established by all the 
judges of the supreme court Having thus 
concluded to adopt the constniction of the 
patent given in the circuit court at Albany, 
the plaintiff was entitled to the full benefit 
thereof, and I did not deem it proper to weak- 
en its force by arguments against it, but 
contented myself -with indicating to counsel 
that it was the result of authority rather 
than of my own judgment. The above rule 
of comity has no application either by its 
terms, or the reason on which it is founded, 
to motions for injunctions where error may 
be followed by irremediable mischief. And 
I am now compelled to consider the true in- 
terpretation of the plaintiff's patent without 
the relief of any previous binding exposition. 
At the close of their claim, the patentees 
state their claim in the following words: 
"What we claim as our invention, and wish 
to secure by letters patent, is the manner of 
eonstnicting wheels for railroad cats, or for 
other purposes to which they may be applied, 
with double convex plates, one convex out- 
ward and the other inward, and an undivid- 
ed liub, the whole cast in one piece, as herein 
fully set forth." The plaintiff, by his coun- 
sel, contends that his patent is not for an 
organized machine, nor for a combination, 
but for a unit or whole, to the malting of 
which, however, he says certain ingredients 
or parts are essential, which are a drilled 
rim, solid hub, two plates connecting the 
rim and hub, and so far apart as to operate 
as a brace, the one for the other, all cast at 
one time, so as to constitute one substance, 
and the plates curved to such a degi*ee that, 
in the process of casting, they would first 
yield to the pressure of the circumference in 
chilling the rim, and aftenvard contract in 
the process of cooling, without fracture. . And 
further, that this claim is not limited to any 
one kind of cui'vature, or any particular loca- 
tion of it, or any arrangement of the plates, 
that the curvature may be wholly between 
the center and circumference, and the plates 
may be both convex inward or both convex 
outward. By the plaintiff's consti-uction, his 
claim is not merely for the result— the arti- 
cle—the wheel, after it has been made, pos- 
sessing certain mechanical powers or proper- 
ties, as two plates connecting the rim and 
hub, and supporting both, placed fai- enough 
apart to act as a brace, the one for the other 
—for the pre-existing Elgar wheel had all 
these properties. The plates of that, ho\Y- 
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ever, were wrought and fastened to the rim 
and hub with bolts and screws. 

The plaintiff therefore proceeds further, 
and claims a wheel made by the process of 
casting, nor does he stop there, because the 
Baldwin wheel, if indeed that did not end 
in mere experiment, which would be a ques- 
tion of fact for the jury, was a double-plate 
wheel, cast all at one time, and the plates far 
enough apart to support the rim and hub, 
and to brace each other. But the plates 
were not so curved as to obviate the difficulty 
of contraction in cooling, and the plaintiffs 
proceed still further, and claim that their 
patent introduces that compensating principle 
as it has been called. The defendant insists 
that in his plates the curvature is wholly be- 
tween the center and circumference, and 
that all the convexity is inward. The plain- 
tiff contends that by the true construction of 
his claim, which has been above quoted, the 
Words "double convex plates" and "an un- 
divided hub, the whole cast in one piece," 
are to be operative and essential, but that 
the words, "one convex outward and the other 
inward" are to be inoperative. 

It is to be observed, that the language 
which indicates that liie plates are to be 
curved is "double convex plates." The ques- 
tion arises whether a plate, as a whole, may 
be said to be convex, by reason of wrinkles 
or minor curvatures between the center and 
the cix'cumference, leaving the center still in 
in the plane of the circumference. This ques- 
tion is not unimportant, and some light may 
be thrown upon it by extrinsic evidence here- 
afterto beadverted to. "Without pausingupon 
it here, let us proceed to the inquiry whether 
the words "one convex outward and the 
other inward" are to be rejected as inopera- 
tive. These words are as dear and impera- 
tive as any part of the summing up. If it 
be said that they relate to foi-m, so does the 
woi"d convex which immediately precedes 
them and is essential to the plaintiff's claim. 
Shall then the words "with double convex 
plates" be retained, and the words which 
immediately follow, qualifying them and pre- 
scribing the kind of arrangement of convex 
plates, be rejected? Shall a single sentence 
of this prescribed form be thus dissevered, 
and thereby give to the plaintiff the right to 
double convex plates generally, instead of 
such double convex plates as he has specified? 

The patentees commence their summing 
up by saying that what they claim as their 
invention, and wish to secure by letters pat- 
ent, is the manner of constructing wheels, 
etc., and close it by words "as herein set 
forth," referring to the preceding specifica- 
tion, which is to be carefully examined, and 
the whole instrument construed together. 
The specification is as follows: The pat- 
entees begin by saying that their invention 
is a new and impi'oved mode of constructing 
cast-iron wheels, etc., and then proceed to 
give a full description of such mode, in which 
it is said that the wheel is to be cast with 



two parallel, or nearly parallel plates, which 
plates are convex on one side and concave 
on the other. Here again the plates are to 
be convex, but instead of saying the one is to 
convex outward and the other inward, they 
are required to be "parallel, or nearly so," 
which can not be unless they are bent in the 
same direction, that is one convex outward 
and the other inward. The language as im- 
peratively requires that they shall be paral- 
lel, or nearly so, as that they shall be con- 
vex. The illustration by the drawing also 
represents them as parallel. 

Thus far the specification seems to be in ex- 
act conformity with the summing up, but it 
has been urged that the subsequent refer- 
ence to the curved arms of cast-iron wheels 
suggests the idea that the curvature of the 
plates may be the same as had previously 
been known in such arm. If tbis were so it 
might affect the question, whether the con- 
vexity was to be of the plate as a whole, 
that is between rim and rim, or might be a 
cui-vature between rim and hub only, but 
would not reach the question of the parallel- 
ism of the plates. But let us see what is 
the real force of this reference. It reads 
thus: "In consequence of the particular form 
given to the plates, they contract in cooling, 
without danger of fracture, and without its 
being necessai-y <to divide the hub as is done 
when car wheels are cast with spokes or 
arms. The only effect of contraction is to 
flatten the two plates in a slight degree, op- 
erating in this respect like the curved arms 
of many cast-iron wheels." Here is nothing 
waiving or varying the fox'm previously pre- 
scribed, but only an explanation of the effect 
of that particular form, namely, that it allows 
of contraction, and then states the result of 
that contraction, viz., the flattening of the 
plates, and as an illusti-ation refei-s to the 
curved arms of cast-iron wheels. It does not 
say that they adopt the form of such arms, 
but only that the particular form which they 
have' previously described will, in one re- 
spect, viz., that of flattening the plates, oper- 
ate like such curved arms. 

The language of the summing up, so far 
from being inconsistent with the preceding 
specification, seems to be fully .sustained by 
it. 

Let us now advert to the extrinsic evidence, 
and see what aid we can deiive from the 
history and condition of the art at' the time 
the patent was granted, and read it by the 
light of surrounding circumstances. It is 
urged with much force by the plaintiff's coun- 
sel that the only form of the plates, which 
is essential, is such curvature as will allow 
the metal to contract in cooling without dnn- 
ger of fracture, and that any particular form 
and arrangement of the plates beyond this, 
being unnecessary, should not be deemed an 
indispensable part of the patent. But was 
it known at the time that this patent was 
obtained, that a particular arrangement of 
the plates was not necessary; or was the 



MANY (Case No. 9,057) 



[16 Fed. Gas. page 632] 



metliod of introdiacing a second plate, so as 
to obviate contraction, an essential part of 
plaintiff's Invention? 

Has not the fact now relied upon— viz: that 
that mode is not essential— been of recent 
discovery? It must be borne in mind that 
the question is not, what might have been 
done, but what has been done by the paten- 
tees. We must endeavor, therefore, to as- 
certain, in the first place, what their inven- 
tion really was, and in the next, how it is 
described by the patent. The patentees 
may have claimed either more or less than 
their real invention. And, although the court 
wiU endeavor ut res valeat, so to construe 
the patent as to make it coextensive with the 
invention, yet the language used may be too 
clear to be controlled by any exti'insic evi- 
dence, and the statute itself contemplates 
that errors of description may exist beyond 
the power of the court to correct, and pro- 
vides a remedy by a suixender of the patent. 
What, then, is the extent of the plaintifE's 
invention? What was the defect which they 
undertook to remedy, and in what manner 
did they do it? Wheels with chilled rims, 
solid hubs, double plates supporting both 
edges of the rim and both ends of the hub, 
and operating as a brace one to the other, 
were previously known. 

Such was the Elgar wheel before mention- 
ed; but the plates were wrought and ex- 
pensive, and it was desirable that the wheels 
should be made by casting, and to this a diffi- 
culty was presented by the contraction of 
the metal in cooling. Baldwin had made 
by casting a double-plate car-wheel, but the 
plates were not curved so as to obviate the 
difficulty in cooling, and it is a question 
whether his attempts did not end in experi- 
ment only. Cast-iron wheels with curved 
arms connecting the rim and hub, and made 
in that form to allow contraction in cooling, 
were well known. James made and intro- 
duced into successful use a car-wheel with a 
chilled rim, solid hub, single plate connecting 
the rim and hub, and convex on one side and 
concave on the other, so as to allow con- 
traction in cooling, and all cast at one time. 
Now it is insisted on behalf of the defend- 
ants, that as double-plate wheels, having all 
the mechanical properties of the patentees', 
namely, supporting the rim and hub, and act- 
ing as a brace before mentioned, had been 
made by Elgar, and were well known, and 
the idea of making them by casting had been 
conceived by Baldwin, who failed of cann- 
ing it into successful effect only for want 
of curvature, and such cui-vature had been 
actually introduced by James into his one 
plate wheel, that all the plaintifE did was to 
introduce into the .Tames wheel a second 
plate exactly like the first. And it is fur- 
ther insisted, that in this there is not a suffi- 
ciency of invention to support a patent. Let 
us see what difficulties presented themselves, 
and how the patentees overcame them. All 
the experts agree that it is necessary that 



the tread of the wheel should be hardened, 
and for this purpose must be cast in a chill, 
that is, that the part of the mold which comes 
in contact with the exterior surface of the 
rim should be made of some good conductor 
of caloric, while all other parts are made of 
some non-conductor. The rim being thus sud- 
denly cooled is thereby made to contract, and 
the circumference is diminished, producing a 
pressure upon the whole mass of interior 
metal, while it is yet in a highly heated and 
flexible state. The effect in this first eon- 
ti-action would be in the .Tames wheel to in- 
crease the convexity of the plate, causing the 
central portion or hub to rise, and then by 
the subsequent cooling of the interior the con- 
vexity would be diminished and the hub or 
center would fall, and to such extent that the 
plate would at last be somewhat more flat- 
tened than it was as originally molded. 

If a second plate were introduced and plac- 
ed in such relation to the first that both 
would be convex outward, and they were 
not connected at the center but only at the 
rim, then both plates would readily yield to 
the first contraction of the circumference, 
both rising and receding from each other at 
the center, and by their subsequent contrac- 
tion both falling and approaching each other 
at the center. But if the plates were con- 
nected by a solid hub this would counteract 
the effects of both the first and second con- 
traction, and prevent the plates from reced- 
ing from each other at the center in the 
fli-st place, or approaching each other after- 
ward. If the two plates were made both 
convex inward and not connected at the hub, 
they would approach each other at the center 
by the first contraction, and recede by the 
second; but if connected by a solid hub, both 
these operations would thereby be prevented. 
A solid hub was essential, and the plan adopt- 
ed by the patentees was to place the second 
plate parallel to the first, one being convex 
outward and the other inward. The effect 
of the first contraction 'would be to increase 
the convexity of both equally, and as the 
center of both would rise in the same direc- 
tion, the solid hub would present no obstruc- 
tion. So also both would fall together by 
the subsequent cooling of the plates, and 
their parallelism be preserved throughout 
And thus the principle of compensation by 
curvature to allow of contraction in cooling, 
without fracture, would, notwithstanding the 
solid hub, have free operation according to 
the extent or degree of the convexity. This 
is the mode adopted by the patentees as set 
forth in their specification, illustrated by 
their drawings, and claimed in their summing 
up. This is the mode the patentees always 
adopted in practice. They manufactured 
their wheel more or less from the date of 
their patent in 1S38 to the year 1843 inclusive, 
making in all about eight hundred. In some 
of them, the plates instead of being convex 
from rim to rim were conical, that is, the 
line from rim to hub was sti-aight, and the 
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center was not in tlae plane of the circum- 
ference. Both "were conical in the same di- 
rection, and their parallelism preserved, and 
the effect of the successive contractions was 
to raise and depress the hub or center of 
both just as in the parallel convex plates. 
The manufacture was discontinued in 1843, 
and not resumed until after the plaintiff had 
become the purchaser of the patent in 18i7, 
when about eleven hundred were made under 
the plaintiff's direction, all by the same 
method as that pursued by the original pat- 
entees. 

The defendants contend that in 1848, by 
then' own skill and labor, they found out a 
new method of constracting the plates by 
placing the curvature in both wholly between 
the hub and rim, leaving the center in the 
plane of the circumference, and the curva- 
ture of both being inward, and that this, by 
allowing a greater degree of curvature, gives 
more beneficial operation to the principle of 
compensation, and causes the plates to brace 
each other more effectually against one kind 
of lateral pressure, and that they have thus 
produced a wheel of greater practical utility, 
while they insist that the plaintiff's is not 
superior to the old spoke wheel. 

Now if this be so, and there was certainly 
evidence tending to prove it proper for the 
consideration of a jury, why should not they 
have the benefit of the method of construct- 
ing the plates which they have introduced, 
leaving to the plaintiff the exclusive benefit 
of the method set forth in the patent? Why 
should the plaintiff's claim be so extended 
as to embrace a new and more useful method 
of construction, which the patentee had nev- 
er described or acted upon? The plaintiff's 
counsel have made a forcible argument upoji 
that part of the instruction which stated that 
if the defendants' was in any material part 
substantially different from the plaintiff's in- 
vention, as described in his letters patent, 
there was no infringement. This taken alone 
might at first view seem to be sufficiently 
favorable to the defendants. But it does 
not stand alone— the juiy were not left at lib- 
erty to form theu* own judgment of what 
was a substantial difference. They were per- 
emptorily instructed that any changes of 
form or arrangement of plates, even if there- 
by the plates were both convex inward or 
both convex outward, and the curvature 
placed wholly between hub and rim, and pro- 
ducing thereby a result more useful, would 
not constitute a substantial difference, but 
that there must be also the introduction of 
some new principle or mechanical power, or 
new mode of operation producing a new 
kind of result And it was not tmtil this 
direction had been emphatically repeated to 
the jury, after they had been deliberating 
more than twenty hom'S, that they finally 
agreed upon a verdict The jury were, in- 
deed, instructed that increased utility would 
be evidence tending to prove such new prin- 
ciple, power, or mode of operation, and the 



greater the utility the stronger would be 
such evidence, and that a manifest and very 
high degree of utility would be conclusive 
evidence thereof. The jury may have deemed 
the defendants' wheel more useful than the 
plaintiff's to any extent short of what they 
might consider a manifest and very high 
degree of utility. 

As I understood the ruling of the circuit 
court at Albany, and the authority in Wash- 
burn V. Gould [supra], I felt consti-ained to 
instruct the jury, as before stated, as to the 
necessity of some new principle or mechanic- 
al power, etc., being introduced by the de- 
fendants. Should not the instructions have 
been more favorable to them? If it should 
be thought that the case of Davis v. Palmer 
[Case No. 3,645], decided by aiarsLall, 0. J., 
presents too rigid an adherence to form to be 
a guide for the present, ought not the court 
to have followed the decision of the supreme 
court m Prouty v. Ruggles, 16 Pet [41 U. S.] 
336, and held the plaintiff to the particular 
instrumentality which he had specified and 
claimed, whetlier the defendants' article was 
more useful or not? Or even if this high 
authority should be deemed too rigorous, 
and a more liberal doctrine in favor of pat- 
entees should be adopted, ought not the jury 
at least to have been told that if the defend- 
ants, by the method or the changes intro- 
duced by them, had carried the principle of 
compensation and the mechanical power of 
the brace into more full and complete effect, 
and had thus conferred a benefit upon the 
public by making a better and safer wheel, 
and that these changes and increased utility 
might be well termed considerable— it was 
no infringement, although no new principle 
or power was introduced, and the new mode 
of operation had produced a beneficial effect, 
new only in degree and not in kind? 

In tlie case just referred to [Davis v. Palm- 
er], the patentee claimed an improvement 
in the mole-board of a plow. In his speci- 
fication, there was first a general and then a 
more particular desa'iption of the form of 
his mole-board. The plaintiff contended that 
he was not resti-ieted to the latter and more 
particular description. Chief Justice Mar- 
shall held otherwise. 

The case of Prouty v. Kuggles, 16 Pet [41 
TT. S.] 336, bears so strongly upon the ques- 
tion now before the court, as to reauire a 
particular examination. The patent was for 
a combination of three things in the con- 
struction of a plow, and the whole cause 
turned upon the question whether the pat- 
entee was confined to the particular manner 
of constructing the top of the standard which 
he had described in his specification, which 
was as follows. After describing the other 
two particulars of the combination, he says: 
"The top of the standard thi'ough which the 
bolt passes to secure the beam, is transverse- 
ly parallel to the plane of the share, and 
extends back from the bolt to such distance 
as to form a brace to the beam when the 
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after part is pressed down by lifting at the 
fore part, the share being fast under a rock 
or other obstruction. The after part of this 
extension is squared in such manner that, 
being jogged into the beam, it relieves the 
bolt in heavy draft." 

In summing up, the patentees say they 
daim a combination of three particulars. 
After describing the first and second, they 
proceed as follows: "3d. The forming the 
top of the standard for brace and' draft. We 
do not intend to confine our claim to any 
particular form or construction, excepting 
such form of the top of the standard as shall 
sei-ve for brace and draft, but have given 
such form as we deem to be most conven- 
ient, which may be varied as is obvious." 
The utility of the invention and the validity 
of the patent were admitted. It appeared 
that the defendants had made plows embra- 
cing the first two elements of the combina- 
tion, and also having the top of the standard 
so formed as to serve both for brace and 
draft, but it was not jogged into the beam, 
and did not extend so far back upon the 
beam. It was decided by Judge Story at 
the trial, and afterward by the whole su- 
preme court, that the patentees were to be 
held to the mode of forming the top of the 
standard described in the specification. 

The chief justice, in delivering the opinion 
of the court, holds this language: "The use 
of any two of these parts, only, or of two 
combined with a third which is substantially 
different in form, or in the manner of its ar- 
rangement and connection with others, is 
therefore not the thing patented." Compare 
this decision for a moment with the case at 
bar. In the former, the specification de- 
scribes the mode of forming the top of a 
standard for bi-ace and draft, to be by ex- 
tending it and jogging it into the beam. In 
the lattei*, it describes the mode of construct- 
ing the wheels to be by convex plates placed 
pai-allel to each other, or nearly so. Thus 
far they are similar. But when we come to 
the summing up, we find that the former 
claims, as one part of the combination, the 
forming of the top of the standard for brace 
and draft, without repeating how it is to be 
formed for that purpose, but on the eon- 
traiy, expressly saying, "We do not intend 
to confine our claim to any particular form 
or construction, excepting such form of the 
top of the standard as shall serve for brace 
and draft, but have given such form as we 
deem to be most convenient, which may be 
varied as is obvious." 

In the case now before us, the summing 
up claims, as part of the manner of con- 
structing the wheels, "with double convex 
plates, one convex outward, and the other 
inward," thus repeating the requisition of 
the convexity and pai-allelism of the plates, 
without any suggestion that either can be dis- 
pensed with. In the former case, the mode 
of forming the top of the standard seems to 
be of little importance, while in the latter, 
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the mode or manner of introducing the sec- 
ond plate, if not of the essence of the inven- 
tion, is a very material part of it. Again, in 
the former, the defendants had made no im- 
provement. The change introduced by them 
had produced no effect, even in degree. 
They had not increased the utility of the in- 
stilment, nor conferred any benefit upon the 
public, while in the latter, the defendants 
contend (and for the purpose of applying the 
law, we must take it to be true) that they 
have, by their changes, produced an effect 
new, at least, in degree of practical utility, 
and conferring a substantial benefit on the 
public. 

Will it be said that the former was a pat- 
ent for a combination, and the latter for a 
unit or whole? Admit this change of names, 
yet it is conceded that the convex plates are 
an essential part or ingredient in this whole, 
without which, indeed, the patent could not 
stand for a moment. Why, then, should not 
the mode of forming them, so imperatively 
prescribed throughout, be deemed as essen- 
tial as the mode of forming the top of the 
standard for biuce and draft, described only 
in the specification, and dropped, if not dis- 
claimed in the summing up. 

That case was much stronger for the plain- 
tiffs than is the one at bar, and might be 
overruled and yet leave abundant ground for 
the defendants to stand upon. 

The plaintiff became the purchaser of the 
patent now in controversy in 1847. He may 
be presumed to have known that the manu- 
facture of the patented article had been 
wholly discontinued for four years, and that 
the only mode by which it had ever been 
made was by parallel plates, convex or con- 
ical from rim to rim, and that this was the 
only mode described in the patent which he 
purchased. Would any injustice be done to 
him if he should not now be permitted so 
to extend his claim as to appropriate to him- 
self the more beneficial mode of locating the 
curvature and arranging the plates intro- 
duced by the skill and labor of the defend- 
ants, ten years after the patent was granted? 

On the whole, had it not been for the rule 
laid down in Washburn v. Gould [Case No. 
17,214], I do not think I should have adopted 
the instructions that were given to the juo'. 
For, notwithstanding the unfeigned respect 
and deference which I feel for every ruling 
of the circuit court at Albany, even in the 
haste of a jui-y trial, I can not say that I am 
satisfied with those instructions; and as they 
would not have been given but with a view 
to a revision by the supreme court, which 
the defendants have not had time to obtain, 
the injunction must be refused. 

[For another case involving this patent, see 
Many v. Jagger, Case No. 9,055.] 



MANY (WOOLCOCKS v.). See Case No. 18,- 
024. 

MAOtTILLAN (FARMERS' LOAN & TRUST 
CO. v.). See Case No. 4,608. 



[16 Fed. Cas. page 695] 



(Case No. 9,059) MAEBLE 



MAR, The HELEN. See Case No. 10,543. 



Case No. 9,058. 

The MARATHON. 

PACKER et al. v. The MARATHON. 

[5 Adm. Eee. 88, 89.] 

District Court, S. D. Florida. July 29, 1853. 

Salvage— Small Seill— No Gkbat Dagger- 
Merit. 

[Salvage services rendered, without uncom- 
mon skill or exertions, to a ship in no great 
danger of loss, are of small merit.] 

[Libel for salvage by James Packer and 
others against the ship Marathon and cargo.] 

S. R. Mallory, for libellants. 
Thos. B\ King, for respondent. 

MARVIN, District Judge. This ship, laden 
with a valuable cargo, supposed to be worth 
between $60,000 and §80,000, from New Or- 
leans, bound to New York, in the afternoon 
of the thirtieth of June, ran ashore upon the 
southwest point of the quicksands, where she 
remained about sixty eight hours. The mas- 
ter carried out a kedge astern, and com- 
menced to lighten the ship by heaving over- 
board cargo, and endeavoured to heave th,e 
ship off. Night coming on, he dropped his 
starboard anchor to hold the ship where she 
was untU the next morning. The next morn- 
ing he discovered that the best water was 
ahead of the ship, and he carried out a kedge 
in that direction, and commenced again to 
heave overboard cargo. He hove overboard, 

in all, bales of cotton, hogsheads 

of sugar, 160 hides, and a lot of staves. The 
next morning the libellant Packer, in the 
sloop Mystic, with seven men, arrived at the 
ship, and was employed to lighten the ship, 
and aid in getting her ofC. He received on 
board his sloop one hundred and sixty-three 
bales of cotton, and then dispatched her to 
Key West. At about one o'clock the next 
day, the wind and tide being favorable, and 
all sails set, the ship gradually worked ofC 
the shoal. The bottom on which the ship 
lay is called a "quicksand," the precise na- 
ture of which is probably not well under- 
stood. There is no evidence, however, that 
it is a dangerous bottom. 

The libel represents the services of the 
salvors in general, but strong, language, yet 
it is very difficult to discover from the facts 
themselves that the case is one of more than 
ordinary mei-it. I do not think that the ship 
was in much danger of total loss, nor that 
any uncommon skill or exertions were em- 
ployed by the libellants in getting her afloat. 
The services consisted in the taking on board 
the Mystic the one hundred and sixty-three 
bales of cotton, and in Packer's remaining on 
board the ship after the Mystic was dis- 
patched to Key West, to aid the master with 
his advice, in case it should be needed. The 



E'hip and cargo are, however, valuable, and a 
liberal compensation may be properly made 
for the service rendered, and I think that 
twenty-five hundred dollars is liberal and 
reasonable. It is therefore ordered, ad- 
judged, and decreed that the libellants have 
and recover, in full compensation for their 
services' rendered the said ship Marathon 
and cargo, the sum of twenty-five hundred 
dollars. It is further ordered that the costs 
and expenses of this suit, the wharfage, stor- 
age, bills for labor, notary public's fees, com- 
missions, and all other chai'ges upon the 
property incurred by the ship's coming into 
this port, be brought into court, to be ex- 
amined and allowed or disallowed, and that 
upon the payment of the aforesaid salvage, 
costs, expenses and charges, the marshal re- 
store said ship and cargo to the master there- 
of, for and on account of whom It may con- 
cern. 



Case No. 9,069. 

MARBLE V. PULTON et al. 

[1 Hask. 462.] i 

District Court, D. Maine. Dec., 1872. Jan., 
1873. 

Bankruptgt — Bond to Appear — Breach op Con- 
dition — Actual Damage — Abscosd- 
IXG Bankrupt. 

1. An action of debt lies upon a bond given by 
a bankrupt conditioned for his appearance in 
court from day. to day agreeable to its order. 

2. The avoidance of a principal, after being 
adjudged a bankrupt upon his creditors' peti- 
tion, is a breach of the condition of his bond au- 
thorized by section 40 of the bankrupt act [of 
1867 (14 Stat. 536)], taken to secure his attend- 
ance in court until decision upon that "peti- 
tion or the further order" of court. 

3. Upon breach of the condition of such bond, 
the plaintiff may recover the actual damages 
sustained. 

4. Upon a bond of defeasance there can be but 
one suit and one assessment of damages. 

5. In the assessment of damages, the plead- 
ings are not regarded, and damages may be as- 
sessed for all existing breaches, whether speci- 
fied in the pleadings or not. 

6. The absconding of a bankrupt with assets 
greater than the penalty of his bail bond is a 
direct loss to the bankrupt estate, recoverable 
upon the bond to the amount of its penalty with 
interest from the date of the writ 

Debt [by Sebastian S. Marble against 
James E. Pulton, and others] for the pen- 
alty of a bail bond. Upon oyer it disclosed 
a condition for the appearance of the prin- 
cipal in court to answer to a creditor's peti- 
tion in bankruptcy against him, and for his 
appearance from time to time as required by 
the court until decision upon the petitiod or 
until further order of court. 

Plea. Omnia performavit. 

•Replication. Avoidance of the principal 
by not appearing and furnishing schedules 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission,] 
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in bankruptcy in obedience to order of the 
court 

Rejoinder. No order of court so to do 
witliin the time stipulated by the condition 
of the bond. Issue taken. 

WilHam L. Putnam, for plaintiff. 
Henry B. Cleaves, Nathan Cleaves, and 
Joseph Howard, for defendant. 

FOX, District Judge. This is an action of 
debt on a bond given by a bankrupt, upon 
his arrest, under the provisions of the 40th 
section of the bankrupt act, and is pros- 
ecuted in the name of the marshal for the 
benefit of the assignee in bankruptcy. It ap- 
pears that on the 19th of February, 1872, 
Locke, Twitchell & Co. filed their petition in 
the district court of Maine against Fulton 
& Ricker, praying that they might be ad- 
judged bankrupts, and an order of notice 
■n-as issued thereon returnable March 4th. 
On the 19th of February another petition 
was filed by the same creditors praying for 
the arrest of Fulton & Ricker under the 
provision of the 40th section of the act, and 
upon probable cause being shown to the 
court, they were ordered to be held to bail 
in the sum of $2,000. 

Upon his arrest on February 27, Fulton 
gave bond in that amount with Elijah Ful- 
ton and John D. Spiller as sureties, condi- 
tioned "that if the above bounden James E. 
Fulton shall appear and answer to the said 
Locke, Twitchell & Co., petitioners as afore- 
said, as by said order provided, and shall 
thereafterwards appear from time to time 
as required by said court until the decision 
of said court upon said petition, or the fur- 
ther order of said court, then the above writ- 
ten obligation shall be null and void, other- 
wise in full force." On the return day of 
the order of notice, Fulton & Ricker ap- 
peared, but the hearing was postponed from 
time to time until the 6th day of May when 
they were adjudged bankmpts, and -the usual 
decree of bankruptcy was then entered 
against them with an order to furnish sehed- 
xdes of their assets and liabilities within 
five days as provided in form No. 58, Gen- 
eral Rules and Orders, which order not be- 
ing complied with, on the fifth day of June 
a petition was presented by their assignee 
in bankruptcy that the said James E. Ful- 
ton might be required by order of court to 
appear on a day certain and file such sched- 
ules. Upon this petition it was ordered that 
he appear on June 17th, which order was 
served on the said Fulton by leaving a copy 
of the same at his usual place of abode, and 
the same was also duly served on the sure- 
ties on his bond, and no appearance being 
then had, said James E. Fulton and his sure- 
ties were on said 17th day of June default- 
ed, and their default was duly entered on 
the docket. 

The first objection taken is, that an action 
of debt upon this bond cannot be maintained 



in this court, but that the only remedy in 
the federal courts in aiaine is by scire facias. 
It is clear that in the courts of this state 
scire facias is the only remedy against bail, 
as it was thus decided in Packard v. Brew- 
ster, 59 Me. 404, and the act of congress ap- 
proved June 1, 1872, c. 255, § 5 [17 Stat. 
195], requires "that the practice, pleadings, 
forms and modes of proceeding, in other 
than equity and admiralty causes in the cir- 
cuit and district courts, shall conform as 
near as may be to the practice, &c., exist- 
ing at the time in like causes in the co\trts 
of record of the state within which such cir- 
cuit or district courts are held." If this ob- 
ligation were a common bail bond, in ac- 
cordance with the law of the state, it might 
be the duty of the court to restrict the rem- 
edy thereon to an action of scire facias. 

But in this state it is prescribed by law, 
that a bail bond shall be returned to the 
court by the sheriff and filed with the writ, 
and if judgment is rendered thereon, the 
clerk is required to enter on the margin of 
the execution the names of the bail and 
their abode, and demand must be made upon 
the bail personally by the officer holding the 
execution fifteen days at least before the re- 
turn day, certifying that he cannot find the 
principal or property to satisfy it; all of 
which must appear by his return on the ex- 
ecution, and thereupon scire facias issues. 
In the present case, few if any of such pro- 
visions are applicable. The proceeding in 
which the bail is required, instead of being 
an action at common law for the recovery 
of a claim, is in the nature of a proceeding 
in equity, and there is nothing to be found 
in the act requiring the marshal to return 
the bond to court and file it with his war- 
rant; no fixed amount is recovered by a 
judgment, and no execution issues to the 
marshal upon which a return of "not found" 
can be made, as is done by the sherifE on the 
state process. Under the state practice, all 
the proceedings from the inception are re- 
quired to appear upon the files of the court, 
and become substantially a part of the rec- 
ord, while nothing of that kind is reqmred 
by any of the provisions of the bankrupt 
act. The practice of the state courts in such 
matters is so entirely different from the 
course to be adopted in bankruptcy proceed- 
ings, that the court is of opinion, that the 
requirements of the act of 1872 cannot be 
held applicable in the present instance, but 
that the common law may be appealed to for 
a remedy, which it is not disputed author- 
izes an action of debt in such a case. 

The defendants plead perfonnance, and the 
plaintiff replies, a breach by the principal's 
not appearing and producing his schedules 
in obedience to the order of the court. The 
condition of the obligation being in the very 
words of the statute, what is its legal effect? 
It is claimed that its operation is limited to 
the time of the adjudication of bankruptcy, 
and should not extend beyond that period; 



[16 Fed. Cas. page 697] 

tliat if the bankrupt complied with all ordei-s 
of the court made prior to the adjudication, 
and appeai*ed from time to time as he may 
have been required by the court, that any 
order subsequent to the adjudication is not 
%vithin the condition, so as by its disobe- 
dience to constitute a breach. At first this 
objection would seem to be of considerable 
force, but upon reflection and an examina- 
tion of the entire section and looking at the 
purpose to be accomplished, it appears to 
me, that such a construction is too restricted, 
and if adopted would to a great extent defeat 
the intended purpose. The section author- 
izes the arrest when probable cause is shown 
for believing that the debtor is about to leave 
the district, or to remove or conceal his prop- 
erty, or make any fraudulent disposal there- 
of. The presence of the party and control of 
his estate, if he shall be decreed bankrupt, 
are the objects to be reached by his arrest, 
and not that the court may be enabled to ren- 
der a decree against him. This the court 
could accomplish without his personal pres- 
ence, as the same section authorizes service 
of the petition by delivering to him a copy 
personally, or by leaving the same at his last 
or usual place of abode, and if he cannot be 
found 01' his place of residence ascertained, 
service shall be made by publication in such 
manner as the judge may direct. The court 
therefore, without an arrest of the party, it 
will be seen, can thus obtain jurisdiction over 
liim, so as to authorize a decree of bank- 
ruptcy. 

If the operation of the condition of the 
bond terminates by the decree of bankruptcy, 
tlie arrest will accomplish little or nothing, as 
it is not until after the adjudication that the 
peraonal presence of the bankrupt is ordi- 
narily required, or the assignee is authorized 
to assume the possession and control of his 
property. In most instances, nothing what- 
ever is required to be done by the banknipt 
before lils bankruptcy is established, and it 
is after that time that the law requires his 
aid and assistance in a full exposition of his 
condition, and of his assets and liabilities, 
and in reaching his estate for the benefit of 
his creditors. When the statute authorized 
the arrest it was that he might thus be com- 
I)elled to render his personal assistance in 
the adjustment and investigation of his af- 
fairs, and any construction of the law which 
would tend to defeat this object, the court 
ought not to adopt unless absolutely com- 
pelled so to do by the language of the act. 
The act declares, "that he shall give bail for 
his appearance from time to time until the 
decision of the court upon the petition, or the 
further order of the court." 

Two distinct periods are here designated in 
which the debtor may be required to appear. 
One, until the adjudication, the other, on the 
further order of the court. When then must 
this fm'ther order be made to become obliga- 
tory on the bail? It would certainly seem 
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that it does not contemplate an order made 
prior to the adjudication of bankruptcy, be- 
cause such is fully provided for by the preced- 
ing words in the same clause, which in terms 
require the appearance from time to time as 
required prior to the adjudication. These- 
words "on the further order of the court" 
must, if they have any effect, be consti'ued 
as referring to orders for his appearance sub- 
sequent to the adjudication, and by so doing 
they become effective and not mere surplus- 
age, and they assist most materially in accom- 
plishing the purpose of the arrest; but if they 
are stricken from the act by any judicial con- 
struction, and it should be held that by the- 
condition of the bond the attendance of the 
principal was not requisite after the adjudi- 
cation, the purpose of the arrest would in 
most instances be defeated. "Or" is some- 
times construed as "and" when it is neces- 
sary to give effect to some legislative provi- 
sion and in the construction of wills, and this- 
rule has been heretofore adopted in the con- 
struction of one of the original provisions of 
the bankrupt law. 

By the 39th section of the act as passed, it 
was declared that the assignee might recover 
back the money or other property conveyed 
contraiy to law, provided the person receiv- 
ing the payment or conveyance had reason- 
able cause to believe that a fraud on the act 
was intended or that the debtor was insolvent. 
In Wadsworth v. Tyler [Case No. 17,032], the 
word "or" in this provision was confitriicd 
"and," and this interpretation was sustained 
by congress by an act affirmed July 27, 1S6S- 
[15 Stat. 227], substituting "and" for -or." 
The failure of the principal to appear and file 
his schedules in obedience to the order of tlie 
court, although made subsequent to the ad- 
judication of bankruptcy, was in my view a 
breach of the condition of the obligation 
within the meaning of the act. 

It is shown that the penal sum named in 
the bond, together with the entire assets which 
can be realized from the estate, would not be- 
suflScient to satisfy the debts proved against 
the estate, and the plaintiff therefore claims 
that he is entitled to recover as damages the 
full amount of the penalty, but this, in my 
opinion, cannot be adopted as the rule of 
damages. 

It is said, that this obligation is a bail bond 
with the ordinary usual efCect of such bonds; 
that it runs to tlie marshal, and the bail may 
be exonerated by a surrender of the principal 
before judgment, and that unless they are 
thus discharged, bail are held accountable for 
the full amount of the original demand and 
costs, and cannot relieve themselves by proof 
of the inability of their principal. Such is 
probably the result attending bail at common 
law, and the sureties are held accountable for 
the debt. But in such case, the arrest is made 
on process for the recovery of a fixed definite 
amount, which is determined by the judgment, 
while in the present instance, the amount of 
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the penalty is wholly in the discretion of the 
judge, determined entirely without reference 
to the amount of the debtor's liabilities, but 
only in such sum as will be likely to secure 
his attendance and compliance with the orders 
of the court No judgment is ever rendered 
by the court in the proceeding upon which 
an execution could issue and the liability of 
bail thereon be fixed. The only indebtedness 
of the bankrupt, which is shown to the court 
at the time of the order of the arrest, is the 
amount due to the petitioning creditors, which 
in the present case was about ?1,400 only. 
The analogy therefore, between bail at com- 
mon law being held accountable for the 
amount of the execution which may be recov- 
■ered and the amount of the bankrupt's indebt- 
edness to all of his creditors, does not appear 
to me to be so strong as to require me to give 
judgment and execution for the penal sum in 
the bond. The act of 1789 (1 Stat p. 87, § 26) 
requires, "that in all causes brought before 
either of the courts of the United States to 
recover the forfeiture annexed to * * * 
any bond or other specialty, when the for- 
feiture, breach or non-performance shall ap- 
pear by the default or confession of the de- 
fendant or upon demurrer, the court before 
whom the action is brought shall render judg- 
ment therein for the plaintiff to recover so 
much as is due according to equity. And 
wheu tlie sum for which judgment should be 
rendered is uncertain, the same shall, if either 
of the parties request it, be assessed by a 
jury." The present hearing is not brought 
-strictly within this provision, as the case is 
not presented for a decision on default, con- 
fession or demurrer, but is submitted on the 
pleadings and evidence to the judge for deci- 
sion of law and fact; but it seems to the 
-court that this provision is declaratory of the 
true rule as to the damage to be recovered 
upon a breach being shown of such an obliga- 
tion, that is, the plaintiff should recover only 
the amount equitablj'- due and no more. Such 
is the ordinary practice in a hearing in dam- 
£Lges on such instruments. Forrar v. U. S., 5 
Pet. [30 U. S.] 375; Ives v. Merchants' Bank, ' 
12 How. [53 U. S.] 159. 

It is claimed that this construction should 
not be adopted as it is impossible to deter- 
mine the damages oceasioned by the breach; 
but the uncertainty attending the computa- 
tion of the damages cannot affect the rule of 
law as to the right of recovery. The plaintiff 
is bound to satisfy the court or juiy as to the 
•damages he has suffered from the breach, 
otherwise he is entitled only to a nominal 
sum (Go wen v. Nowell, 2 Me. 13); and Ihis 
rule cannot be modified by reason of the dilfi- 
■culty of proof. 

In Greely v. U. S., 8 Wheat. [21 U. S-] 2.57, 
and in U. S, v. Hatch [Case No. 15,325], the 
penalty of each bond was fixed by congress, 
and that amount must have been understood 
to be the sum which was established by law 
to be paid in case of a breach of the condi- 



tions by violation of a positive provision of tlie 
law which the bond was given to enforce. 
In bonds given under process of ne exeat, tlie 
arrest is made by order in chancery; but Ihe 
action on the bond, if broken, is before the 
courts of common law, who render judgmejit 
for the penalty which is paid into the chan- 
cery court, and by the order of that courr 
disposed of and applied according to the 
rights of the parties, which in many respects, 
is applying the chancery practice to the dis- 
posal of this sum. The plaintiff, therefore, 
can only recover for such damages as he may 
satisfy the court he has sustained by a breach 
of the obligation by the principal. 

B"'OX, District Judge. The court having de- 
cided that the principal has broken the con- 
dition of the bond by his non-appearance on 
the 17th of June and not filing his schedides 
in compliance with the order of court, the 
question of damages is now submitted for de- 
termination on a hearing in chancery. Thf 
obligation not- being one for the performance 
of covenants or agi-eements, there can be 
but one suit and one assessment of dam.i,<^e.s 
for which execution shall issue. This princi- 
ple is very fully discussed in the learned opin- 
ion of Davis, J., in Philbrook v. Burgess, ~<2 
Me. 271, and is fully sustained by that au- 
thority. The breach assigned in the prosejit 
case is of a double character, first, by the 
principal's non-appearance on the 17th of 
June, and secondly, by his not filing his sched- 
ules in bankruptcy on that day as required by 
the order of the court Similar breaches are 
shown to have been committed on a previous 
day, as by the order of reference to the regis- 
ter, the bankrupts were required "on or be- 
fore the third day of June to file with the 
register a duplicate copy of the petition and 
the schedules of creditors, and an inventoi'y 
of their estate individually and as co-partners, 
and to attend before said register on said day, 
and thenceforth as said register may direi-t 
to submit to such orders as may be made by 
said register or by this court relating to the 
said bankruptcy." 

It is in proof that but a short time prior to 
the institution of the proceedings in bankrupt- 
cy against Fulton & Ricker, said Fulton 
converted into money or notes a large amount 
of the assets of the firm by disposing of prop- 
erty and collecting from the debtors of the 
firm considerable sums. It is not shown tha t 
the amounts so received by him were applied 
in discharge of firm liabilities, and upon all 
the evidence, I find that at the time said Ful- 
ton absconded, he had in his possession or 
lander his control more than $2,000 of the as- 
sets of the firm, which with reasonable dili- 
gence the assignee has not been able to rec*ov- 
er for the benefit of the estate, and in this 
amount, I have not included any portion of 
the sums received by James E, Fulton from 
Elijah Fulton subsequent to January 1, 1872. 
The plaintiff claims, he is entitled to recover 
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^s damages the amount thus abstracted by 
Fulton and withdrawn by him beyond tne 
reach of the process of the court in bankrupt- 
-cy; while the defendants insist that this is 
not brought within any breach of the eondi- 
tion of the bond, and is not recoverable in 
this suit. The rule as stated in Hatch v. At- 
ileborough, 97 Mass. 538, is: "The hearing 
•to ascertain for what amount execution shall 
be awarded is an assessment of damages ac- 
cording to equitable principles, and no plead- 
ings on either side are required, nor can any 
defect or admission in the previous plead'ngs 
deprive either party of the right to a com- 
plete adjustment of all the claims secured by 
the bond." The plaintlft therefore is entitled 
to recover all his damages sustained from any 
breach of the bond, whether such breach is 
or is not assigned in the pleadings; but it is 
•only the damages occasioned by existing 
"breaches, and not such as may hereafter arise 
■from any future breach of its conditions, 
which are reeovei-able. The only breaches 
shown by the testimony are the principal's 
non-appearance at court on the several occa- 
sions when ordered so to do by the court, and 
"his failure to comply with the orders to file 
Tiis schedules of liabiliUes and assets, for the 
non-compliance with the first of which orders, 
"he was adjudged in contempt, and a warrant 
tor his arrest was in the hands of the marshal 
at the time he was ordered a second time to 
■appear in court 

In determining whether the plaintiff should 
recover under these breaches the amount thus 
-abstracted by the principal, he must ascer- 
tain whether the loss of this smn to the es- 
tate is or not an immediate dhrect result of 
his refusal to appear in court in obedience to 
Its command, for if it is, the plaintifE should 
recover the full amount. 

The argument for the defendants is, that 
if the principal had appeared in court and 
filed his schedules, he would have obeyed the 
■order and prevented any breach of the obli- 
gation, and that a further order of the court, 
commanding him to refund to the assignee 
the amount in his hands, would have been re- 
•quired, service of which he could have avoid- 
ed by immediate flight if he so desired; but 
such I apprehend would not have been the re- 
•sult if he had appeared before the court on 
the 17th of June, as on his appearance in the 
•court on that day, it would have been the 
duty of the court to have ordered him at once 
into the custody of the marshal to answer for 
■his contempt, and he, beyond all question, 
would for some time at least have been in 
•such a situation that the marshal would have 
had no difficulty in notifying him of any fur- 
ther requirements of the court. 

The question here is, not what would have 
"been the effect of his obedience to the order 
of the court, and what further proceedings 
Tvould then have been requisite on the part 
■at the assignee to obtain from the possession 
'Of the bankrupt this property; but it rather 
as, what are the consequences of his non-com- 
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pliance with the order, and of his continued 
avoidance; and it is clear, that the result of 
his non-appearance is that he continues be- 
yond the process of the cotirt of bankruptcy 
with this amount of property belonging to the 
estate, which most certainly he would have 
been compelled to restore to the assignee if 
he had obeyed the authority and command of 
the court; and the necessary consequence of 
his disobedience and avoidance is, to deprive 
the estate of that amount of assets by holding 
them beyond control of the assignee or of 
the authority of the court in bankruptcy. If 
he had been present in court June 17, that 
amount would have been saved and obtained 
for the estate, which by his absence he is en- 
abled to withhold. His presence or absence 
therefore resulted directly in a gain or loss to 
the estate of the sum then in his possession 
and which belonged to the estate. 

I therefore award as damages the full 
amount of two thousand dollars and interest 
from the date of the writ. 
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Case Wo. 9,060. 

In re MAROER. 

[6 N. B. R. 351; i 29 Leg. Int. 76.] 

District Court, E. D. Pennsylvania. Feb. 29, 
1872. 

Baukrdptot — Petitionixg Cbeditoe — Receipt 
OP Pakt of Claim. 

The receipt by a creditor of part of his claim 
does not preclude him from petitioning to have 
his debtor adjudged a bankrupt if the creditor 
ofEers to bring this payment into the registry ot 
the court 

[In the matter of the petition of the credit- 
ors of J. F. Marcer, a bankrupt.] 

George D. Budd, W. J. McElroy, and C. 
H. T. Coliis, City Sol., for city of PhUa- 
delphia. 

David W. Sellers, for banki-upt. 

CADWALADER, District Judge. The thir- 
ty-ninth section of the bankrupt law [of 
1867 (14 Stat. 536)] enacts, not only that a 
payment or transfer by an insolvent per- 
son to a creditor, with intent to give a 
preference, shall be an act of bankruptcy, 
but also that a payment, gift or transfer, 
made by the insolvent with such intent, to 
any person or persons liable for him as 
sureties, shall be an act of bankruptcy. 
Therefore, if any other creditor than the city 
of Philadelphia had been the petitioner, the 

1 [Reprinted from 6 N. B. R. 351, by permis- 
sion.] 
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payment or transfer made by this debtor to 
the persons who were sureties on his bond 
to the city, would imquestionably have consti- 
tuted an act of bankruptcy. The fund which 
was the subject of this preference was paid 
in money to the city by the sureties with 
other money of their own, in discharge of 
their liability on the bond. The whole sum 
thus paid, being the amount of the penalty 
of the bond, was not more than, say one- 
fourth, of the alleged bankrupt's debt to the 
city. The question is, whether such receipt 
of the part of the debt secured by the bond 
precludes the city from suing here as the 
petitioning creditor. 

If tlie city had actively promoted the pay- 
ment and appropriation of the fund in ques- 
tion to the indemnification of the sureties, 
in order that this very fund might become a 
specific part of what should be received from 
the sureties in discharge of the bond, or if 
the sureties had paid the whole amount of 
their liability on the express condition that 
this fund should be received as part of such 
payment and it had been so accepted, there 
would in either case have been such an elec- 
tion as to preclude the city. But nothing of 
the kind is alleged. Whether the city or its 
officers knew of the source from which the 
payment was, in part, derived, is immaterial 
to the question of election. To constitute an 
election it is not enough that the party to be 
precluded shall know the fact on which the 
question of election depends. He must also 
be made to understand that the question has 
arisen and that he is put to his election, 
11 H. Lf. Cas. 5SS, 602, 603, 611-613. The 
money, as it was offered in this case, could 
not have been refused. The payment has dis- 
charged the bond at law, leaving open all 
equities under questions of preference and of 
election. But the fund in question having 
found its way into the possession of the city, 
the petition, as originally framed, was not 
sustainable, because it contained no offer to 
bring this fund into the registry of the court, 
or otherwise make it a part of the estate in 
bankruptcy. This difficulty has been removed 
by the averment and offer contained in the 
amendment of the petition. If there should 
be no other creditor than the city, and a biU 
in equity at the suit of the assignee in bank- 
ruptcy should be hereafter sustainable against 
the sureties, they will be entitled to a deduc- 
tion or credit equal to what would have been 
their dividend of the fund in question. 

What might have been the "course of pro- 
cedure if the city had not been a creditor to 
an amount exceeding that of the bond, or if 
the excess had not been so great as to make 
the question one of mere deduction or credit, 
need not be considered. For the present, 
the rule that a party asking equity must do 
equity, or offer to do it, has been complied 
with. 

The debtor is adjudged a bankrupt The 
usual bond of the petitioning creditor is dis- 
pensed with. 
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MARCH V. HEATON et al. 
[1 Lowell. 27S; 1 2 N. B. R. 180 (Quarto, 66).] 
District Court, D. Massachusetts. Oct., 1S6S. 
Bankkdptcy — Detekiorating Stock — Sale bv 

MaKSHAL — PCROnASE BT BaSKUUPT— PitlCE. 

1, A voluntary bankrupt is entrusted with the 
care of his estate before an assignee is chosen, 
as a sort of trustee. He has no right to buy of 
the marshal the stock of goods which the court 
has ordered to be sold as likely to deteriorate. 

[Cited in Lansing v. Manton, Case No. 8,077; 

Re Jessup, 19 Fed. 95.] 
[Cited in Williams v. Merritt, 103 Mass. 187.] 

2. Such a sale will be set aside on complaint 
by the assignee without proof that the price was 
inadequate, or that there was any fraud in fact 
intended. 

Bill in equity [by George N. March against 
Samuel W. Heaton and Hubbard] to set aside 
the sale of a stock of goods. The bankrupts 
applied for the benefit of the act in the 
month of August, and there was some delay 
in the appointment of an assignee. In the 
mean time certain creditors petitioned the 
court to order the stock of goods to be sold, 
on the ground that they were liable to de- 
teriorate and depreciate. An order was 
passed authorizing the marshal to sell the 
goods at a price to be ascertained by the ap- 
praisement of three disintei-ested persons. 
The marshal made sale of the goods at the 
precise sum at which they were valued, 
though he was told that another purchaser 
would give more. They were bought by 
Heaton, one of the bankrupts, for the ac- 
count of a friend of his, one Hubbard of 
Pittsburg; and Heaton had ever since "re- 
mained in possession of the goods as agent 
of Hubbard, and was selling them out in the 
usual course of business. The bill alleged 
fraud in the appraisement and in the pur- 
chase. A hearing was had on the applica- 
tion for a preliminary injunction. 

B. F. Brooks and G. Z. Adams, for com- 
plainants. 
A. W. Boardman, for defendants. 

LOWELL, District Judge. In the view I 
take of this case it will not be necessaiy to 
consider the affidavits bearing upon fraud 
in fact, though I ought to say that I do not 
find that the bankrupt Heaton, or any one 
else, intended any wrong. Still I cannot but 
see that Heaton misunderstood entirely his 
position and duties. The statute has seen 
fit to entrust the bankrupt himself in volun- 
tary cases with the care and custody of his 
estate until an assignee is appointed. It 
guards the rights of creditors by making it 
a crime punishable by imprisonment, with 
or without hard labor as the court may ad- 
judge, for the bankrupt to withhold any 
property from his assignee, or to destroy or 
mutilate any book, deed, or writing relating 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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thereto; and by refusing Ws discharge if he 
shall he negligent in the care and custody of 
his estate and in delivering it to his as- 
signee. All this may be said to be, and 
doubtless is, less efficient than the simple 
rule which obtains in proceedings in invi- 
-tum, giving the marshal as messenger cus- 
tody of these effects from the moment of ad- 
judication. There appears to be no solid 
reason for this difference, unless we can 
safely assume that all voluntary bankrupts 
are to be trusted with property in which 
they no longer have any personal interest. 

Be this as it may, voluntary bankrupts are 
bound to take every care of their assets for 
the benefit of their creditoi-s. They are the 
assignees until the creditors have chosen oth- 
■ers; and I hold it to be as illegal for a bank- 
rupt to purchase his own stock in ti-ade be- 
fore he has an assignee to deal with, as it 
would be for the assignee to do so after- 
wards. Now, in this case, it seems to be 
made out by the evidence that the petition 
to sell and all the proceedings were ar- 
ranged by and for the benefit of Mr. Heaton. 
It was he who discovered the importance of 
an immediate sale and pressed it to a con- 
clusion, and became the purchaser for a 
friend who was willing to advance him the 
money. I must assume him to be the owner 
subject to repayment of his friend's ad- 
vances. 

The careful and experienced deputy of the 
marshal misunderstood my order, which, of 
•course, intended the appraisement to estab- 
lish a minimum and not a maximum price; 
and the defendants, by means of this mis- 
take, may probably have got the goods for 
somewhat less than another purchaser was 
willing to give. But I do not rely upon that. 
My judgment is placed upon the simple 
ground that the bankrupt had no right to 
buy, and that the assignee has a right to 
overrule the sale. Whether he will suc- 
-ceed in getting more for the goods is no part 
■of the question for me; that was for him to 
-consider before he brought his bili. I shall 
not enter upon that inquiry. Injunction or- 
■dered. 
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The MAROIA TRIBOU. 

[2 Spr. 17.] 1 

District Court, D. Massachusetts. Feb., 1858. 

OoLi-isiox— No Lookout— AscnoKED at Improp- 
er Place— Both in Fault— Damages 
AXD Costs. 
1. A schooner, goins out of a harbor in the 
davtime, came into collision with a sloop at an- 
chor in the channel outside the harbor-master's 
line. Both vessels were held in fault; the 
schooner for not keeping a look-out stationed 

1 [Reported by John Lathrop, Esq., and here 
areprinted by permission.] 
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forward, and the sloop for being anchored in an 
improper place. 
[Cited in The Clover, Case No. 2,908; The 
Columbia, Id. 3,035; Vanderbilt v. Reyn- 
olds, Id. 16.839.] 
[Cited in Lambert v. Staten Island R. Co., 70 
N. y. 108.] 

2. In collision cases, if both vessels are in 
fault, tlie damages and costs are borne in equal 
proportions. 

3. It seems that in the daytime a vessel at an- 
chor out of the channel and inside the harbor- 
master's line need not keep an anchor-watch, if 
her crew consists of but two men. 

This was a libel in admiralty to recover 
damages to the sloop Diploma, arising from 
a collision in Boston harbor, in October, 
1856, between that vessel and the schooner 
Marcia Tribou. The facts were as follows: 
The sloop, with a load of stones and gravel, 
beat up the harbor till she arrived at a point 
between Bird Mand and East Boston, where, 
owing to the strength of the tide and the 
decrease of the wind, she came to anchor in 
the channel, to await the turn of the tide. 
The precise part of the channel where she 
anchored was disputed, and evidence was 
introduced by the libellant to show that the 
place of anchorage was on the north side of 
the channel and within the harbor-master's 
line; while evidence to the contrary, and that 
she was anchored nearer mid-channel and 
outside of the said line, was introduced by 
the claimants. After she had been at an- 
chor for about three-quarters of an hour, and 
while her crew, consisting of a man and boy, 
were in the cabin at dinner, she was run 
into by the schooner which was bound out, 
and was damaged. The schooner received 
no injury. It was urged on the part of the 
claimants that the Massachusetts act of 1848, 
c. 314 [Laws Mass. 1868, p. 800], rendered it 
obligatory upon all vessels not only to anchor 
within such lines as should be established 
by .the harbor-master, but while at anchor 
to keep an anchor- watch on deck; and that 
if the court should be satisfied that the sloop 
was not within these lines, and kept no 
watch on deck, the libellant was thereby de- 
prived of all remedy against the schooner, 
notwithstanding that she may have been 
also guilty of negligence which contributed 
to the collision. The libellant controverted 
this position, and cited The NewoYork v. Rea, 
18 How. [59 tJ. S.] 223. 

C. P. Curtis, Jr., for libellant 
R. H. Dana, Jr., for claimant. 

SPRAGUE, District Judge. The position 
of the sloop is one of the most material points 
in this ease; and upon the evidence which 
has been introduced, I am of opinion that 
she was anchored in the channel outside of 
the harbor-master's line, in an improper 
place, and must be held to have been guilty 
of negligence in so doing. I am further of 
opinion that the schooner was also in fault 
in not avoiding the sloop, notwithstanding 
that she was anchored in an improper place. 
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The weather was fine, and the evidence 
shows that all the crew of the schooner, ex- 
cept the captain, were occupied in preparing 
to bend a sail, and that no look-out was kept. 
The captain was at the wheel, hut the square 
sail on the foremast came down so low, that 
he could not see ahead of his vessel without 
stooping. If a proper look-out had been kept 
forward, which is always requisite in going 
out of a harbor where other vessels are gen- 
ei-ally lying at anchor, the sloop might have 
been easily seen and avoided. In regard to 
there having been no watch kept on the sloop, I 
may say, that if she had been anchored well 
out of the way, inside of the harbor-master's 
line, and inside of other vessels at anchor, It 
would perhaps be too strict to require her to 
keep a constant watch on deck, especially 
when her crew consisted of but two persons. 
But as she was not anchored within the line, 
it becomes unnecessary farther to consider 
this question. Both parties having been in 
fault, by the rule of admiralty law, the dam- 
ages and costs are to be borne by each in 
equal proportions. 
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MARCUS v. UNITED STATES. 

[2 Hayw. & H. 347.] i 

Circuit Court, District of Columbia. Nov. 17, 
1860. 

IXDICTMENT FOK KeePISG A PaRO BaXK. 

An indictment under the act of congress of 
March 2, 1831, a 37 [4 Stat. 448], which enacts 
that whosoever shall be convicted of keeping a 
faro bank or other common gaming table, shall 
be sentenced, &e. The following count was held 
good, which charged that the traverser, "on the 
10th of Nov., 1859, and on divers other davs, 
and between that day and the taking out this 'in- 
quisition with force and arms, at the county 
aforesaid, a certain faro bank there situate, for 
their lucre and gain, unlawfully and injurioysly 
did keep and maintain against," etc. 

Error to the criminal court. 

The indictment contained two counts: 1st. 
That Wm. H. Marcus, on the 10th of Nov., 
1859, and on divers other days and times, 
between that day and the day of the taking 
of this inquisition with force and arms, at 
the county aforesaid, a certain faro bank 
there situate/ifor their lucre and gain, unlaw- 
fully and injuriously did keep and maintain 
against, &c. 2d. That TVm. H. Marcus, &c., 
a certain gaming table there situate, for their 
lucre and gain, unlawfully and injuriously 
did keep and maintain against, &c. The jury 
brought in a verdict of guilty on the first 
count and not guilty on the second. 

Before the jury withdrew from the bar the 
prisoner, through his attorney, prayed the 
court to instruct the jui-y as follows, viz.: 
"That unless the jury from the whole evi- 
dence shall find that the defendant, within 
two years next before the finding of the said 



1 [EepOTted by John A. Hayward, Esq., and 
Geo. C. Hazelton, Esq.] 



indictment, did keep a faro bank, he is enti- 
tled to a verdict of acquittal, and that to- 
keep a faro bank means that he must have- 
continuously, for a series or succession of 
days or times, kept such bank, and the keep- 
ing one for one day, or occasionally with- 
in the two years, is not within the meaning of 
the statute; and such keeping alone avIU not 
be sufficient to warrant a conviction. The- 
word 'keep' necessarily implies duration, and 
not a casual or occasional Incidental act." 
And THE COURT gave the instructions as 
follows, viz: "Granted with the remarks- 
that keeping applies to all concerned in man- 
aging the faro bank, whether the proprietor 
or the dealer employed by him, or a person 
employed to lift money won, or to pay money 
lost, or to give tokens to play with in ex- 
change for money, are engaged in keeping 
are punishable under the law of 1831. Keep- 
ing means a series of transgressions, having- 
I a faro bank for play by those the keeper 
! chooses to admit; bul not to play at cards 
j dally or frequently is not keeping In the- 
sense of the law, though the keeping need not 
be continuous from day to day. There may 
be intervals and still the party guilty, but 
there must be a succession of acts against 
the law." 

The defendant moves the court to arrest 
the judgment on the verdict found in this 
case because: IsL There is no criminal of- 
fence charged in the indictment. Motion in 
arrest of judgment overruled, and writ of 
error granted. 

Before MERRICK and MORSELL, Circuit 
Judges. 

MERRICK, Circuit Judge. The only ques- 
tion presented for the consideration "of the 
court is whether the criminal court erred In 
holding good the 1st count in an indictment, 
which charges that the traverser, "on the- 
10th of November, in the year of our Lord 
one thousand eight hundred and fifty-nine, 
and on divers other days, and between that 
day and the day of the taking out this inquisi- 
tion with force and arms, at the county afore- 
said, a certain faro bank there situate, foi- 
their lucre and gain, unlawfully and inju- 
riously did keep and maintain against the 
form of the statute," &c. This Indictment 
is framed upon the act of March 2, 1831, c, 
37, which enacts that whosoever shall be- 
convicted "of keeping a faro bank, or other 
common gaming table," shall be sentenced to 
suffer punishment in the penitentiary for not 
less than one or more than five years. The 
general principles by which we are to test 
this indictment admit of no dispute. They 
are found in all the text books, and with 
their reasons are most succinctly stated by 
the supreme court in U. S. v. Mills, 7 Pet. 
[32 U. S.] 142, as follows, viz: "The general 
rule is, that in indictments for misdemeanors 
created by statute it Is sufficient to charge- 
the offence in the words of the statute. There 
is not that technical nicety required as to 
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form, whicli seems to have been adopted and 
sanctioned by long practice in cases of 
felony, and with respect to some crimes 
wliere particular words must be used, and no 
other words, however synonymous they may 
seem can be substituted. But in all cases 
the offence must be set forth with clearness, 
and all necessary certahity to apprise the ac- 
cused of the crime with which he stands 
charged." That the crime laid to the trav- 
erser's charge in the present instance is a 
statutory and not a common law offence, and 
that we are therefore to resort only to the 
statute, and not to the common law; for its 
definition and description would hardly seem 
to admit of doubt after the many instances 
in which the offence has been brought under 
the consideration of this court. See the cases 
collected hi U. S. v. Ringgold [Case No. 16,- 
1G7], in all of which it has been treated as 
a statutory offence. 

Before the passage of the act a case came 
up in which the traverser was charged with 
keeping a common gambling house, in which, 
among other things, it was averred that the 
traverser caused and procured divers idle 
and evil disposed persons to frequent and 
come to play together at certain unlawful 
game called faro. U. S. v. Dixon [Case No. 
14,970]. In that case the court said: "Act 
JId. 1797, c. 110, § 2, is the only act in force 
in this county for restraining any Idnd of 
games, except by the laws of the corpora- 
lions of Washington and Georgetown, and 
that act only prohibits the setting up, keep- 
ing and maintaining certain gaming tables or 
devices, faro among the niunber, in any tav- 
ern or house occupied by a retailer of wine, 
spirituous liquois, &c The game of faro is 
not an unlawful game; no person can be 
punished under that statute for playing at 
that game, whether it be played in a tavern 
or a private dwelling house. The offence un- 
der the statute is the setting up and main- 
taining the table or device. The indictment, 
derives no assistance from any statute, nor 
does the playing at faro constitute any part 
of the offence. If it can be supported at all 
it must be as an indictment for a common 
nuisance in keeping a common gaming house 
for lucre and gain, at wjiich divers idle and 
dissolute pei-sons were permitted to assemble 
and game for divers large and excessive 
sums of money." 

The court had long before held (in U. S. v. 
Willis [Case No, 16,728]) that playing at any 
game, even for money, is not an offence at 
common law. The offence is created by stat- 
ute, and can only be punished as the statute 
directs. The common law is laid down to 
the same effect by Bailey, J., in Bex v. Kog- 
ier, 2 Dowl. & E. 436, as follows, viz: "Play- 
ing at a game is not per se illegal, unless the 
betting be excessive, for it is the amomit 
played for, and not the name or nature of 
the game, which is the essence of an offence 
in the eye of the law." Such being the state 
of the common law upon this subject, the 



first blow against faro banks was struck by 
Act Md. 1797, c. 110; but that statute, as ap- 
pears in the case of U. S. v. Dixon, above 
quoted, and by a decision of the court of ap- 
peals (Baker v. State, 2 Har. & J. 5), ex- 
tended only to cases of a faro bank or like 
device, when set up and kept in a tavern or 
out-house, or place occupied by a tavern- 
keeper or retailer of wines and liquors. Aft- 
er the lapse of thirty-four years the prohibi- 
tion was extended by the law of congress to 
the offences of keeping "faro banks or other 
common gaming tables," irrespective alto- 
gether of the character of the house or place 
where they might be kept. Now what is the 
true interpretation of this statute in view of 
the existing legislation and the evil intend- 
ed to be remedied— the keeping of a faro 
bank or other device for the pm-pose of gam- 
ing for money in a tavern or house where 
liquors were retailed was already provided 
against The statute of 1S31 made the of- 
fences at which it aims independent alto- 
gether of the place where the acts may be- 
done, and it dropped also the further limita- 
tion that the games to be criminal must be 
played for money. So that whatever aiticle- 
of value be the stake, it is equally within the 
statute as if money alone were played for. 
But it is argued that this statute neverthe- 
less did not mean to prohibit all faro banks- 
from being kept and maintained, and that 
the word "common" is to be supplied hi its- 
construction so that it shall read "whosoever 
shall be convicted of keeping a common faro 
bank or other common gaming table, &c." 
Such is certainly not the natural import of 
the words, but on the contraiy the mention 
, of a particular followed by that of the class 
to which it belongs, in the alternative as ex- 
pressed by the word "othei*" is a legislative 
declaration that the particular has all the 
characteristics inherent in itself of its class^ 
and so used it serves to illusti-ate and give 
character to the general expressions in which, 
the class is described, so that the class is il- 
lustrated by all its particular rather than the 
particular is defined by its class. The ex- 
pression as used then, according to its nat- 
ural import is tantamount to saying, "Who- 
soever shall be convicted of keeping any com- 
mon gaming table, of which common gaming 
tables a faro bank is one, shall be punished, 
&c." Now, although penal statutes are to be 
consti-ued strictiy, so as not to embrace with- 
in their pui-view anything which is not dis- 
tinetiy expressed, yet I know of no rule 
which requires the natural sense of terms to 
be rejected, and words not in the statute to^ 
be supplied so as to narrow the sense and 
come short of remedying the evil under 
which society labors. It is not only fair to- 
presume, but it is our duty to infer that in 
legislating concerning the game of faro, con- 
gress knew what eveiy individual knows^ 
that it is a game at which people indis- 
criminately play' for money, and frequentiy 
in large sums; and that it is not a gaijiP- 
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played for amusement, and hence by its very 
nature the faro bank is a common gaming 
table. Tlierefore when tbe term "Faro 
3ank" is used in an indictment, a particular 
liind of common gaming table is spoken of 
as explicitly and distinctly as if the further 
tei-ms of definition, "the same being a com- 
mon gaming table" were superadded. 

This inti^rpretation of the laTv is borne out 
"by the unanimous opinion of this court at 
March term, 1836 (U. S, v. Cooley [Case No. 
14,859]), in which case it was held that an 
indictment under the statute would be good, 
which charged the ofCence to be either the 
keeping of a common gaming table or the 
keeping of a faro bank. But it is said that 
ttie opinion in Cooley's Case was repudiated 
in the case of U. S. v. Ringgold [supra]. In 
that case the chief judge maintained (as has 
already been in-ged) that the words of the 
statute "a faro bank or other common gaming 
table," necessarily implied that a faro bank 
is a common gaming table, and that the 
keeping of a faro bank is per se made an of- 
fence. Upon an admission by the prosecut- 
ing attorney, that a faro bank might be in- 
nocently kept, Judge Thruston argued that 
the faro bank was too uncertain m itself to 
maintain an indictment, and hence thought 
the indictment ought to be quashed. Judge 
aXorsell being unprepared to express an opin- 
ion, the case was held under advisement un- 
til the following term, when the indictments 
were quashed. The chief judge was not 
present at nor concurring in that judgment, 
for which no reasons are given in the report 
further than a memorandum, that it was un- 
derstood that the indictments were quashed 
because the defendant was not charged with 
keeping a common faro bank, nor with keep- 
ing" a common gaming table. If we compare 
the indictments in the Case of Ringgold with 
the present, a most impoi-tant difference in 
■structure appears, which is abundantly suf- 
licient to relieve the case from the only ob- 
jection assigned by Judge Thruston upon the 
-argument to Ringgold's indictment, to wit: 
that a faro bank might be innocently kept. 
"The indictment there charges only that the 
traverser on a particular day "did keep a 
faro bank against the form of the statute 
etc." 

The present indictment goes far beyond 
that, and contains averments which are en- 
tirely inconsistent with the idea, or rather 
which exclude the conclusion that the faro 
bank was kept innocently, or casually, or 
for mere amusement; for it avers that on 
a certain day, "and on divers other days, 
4ind times between that day and the taking 
this inquisition a certain faro bank for lucre 
and gain unlawfully and injuriously he did 
keep and maintain against the form of the 
statute," &c. These averments contain all 
tbe necessary description of a common law 
nuisance, viz.: its establishment and con- 
-tinued maintenance for unlawful profit dur- 
ing a considerable space of time. Insomuch 
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then as the present case differs in the im- 
portant particulars just indicated from 
Ringgold's case, and the indictment contains 
averments which meet the only objection 
which was urged in that case, and the de- 
cision there was by a divided court, we do 
not think that precedent sufficient to estab- 
lish a rule or decision outside of the very 
form of indictment then used, nor to con- 
trol this case which charges the offense, 
not only in the terms of the statute, but 
with superadded averments which repel any 
possible inference that the acts here cHarged 
in manner and form could have been in- 
nocent. Moreover we think according to 
the rule laid down by the supreme court, 
it has that clearness, positiveness, and cer- 
tainty necessary to apprise the traverser of 
the precise crime which he must come pre- 
pared to defend. It is also abundantly spe- 
cific to furnish the party with complete rec- 
ord evidence under a plea of anterfois acquit 
or anterfois convict. For these reasons we 
think the count good, and affirm the judg- 
ment of the criminal court. 

^ MORSELL, Circuit Judge. The indictment 
in this case contains two counts. The one 
under which the question arises charges that 
on the 10th of Nov., 1859, and on divers 
other days, and between that day and the 
day of taking of this inquisition, the traverser 
with force and arms, at the county afore- 
said, a certain faro bank there situate, for 
their lucre and gain, unlawfully and in- 
juriously did keep and maintain against the 
form of the statute. &c. This indictment 
is upon the statute of March 2, 1831, 1st and 
12th sections, which are: "That every per- 
son duly convicted of keeping a faro bank 
or other common gaming table," &c., in the 
1st section; and in the 12th "or of keepmg 
a faro bank or gaming table," &c. These 
two parts or sections must be taken together 
in construction so that it will then read 
"convicted of keeping a faro bank or other 
common gaming table shall be sentenced to 
suffer imprisonment for a period not less than 
one year, nor more than five years." At the 
time of the passage of this law, St. Md. 1797, 
c. 10, was in force and practiced under; the 
title of this act is: "To prevent excessive 
gaming," and reciting that certain persons, 
&c., carry about with them, from one public 
place to anotlier certain gambling machines 
or inventions, calculated to deceive and de- 
fraud the innocent and unguarded, to the 
prejudice of society and the corruption of 
morals, to put a stop to such pernicious and 
baneful effect. "No E. O. A. B. 0. L. S. D. or 
faro table or other device except billiard ta- 
bles, for the purpose of gaming for money, 
shall be set up, kept and maintained in any 
dwellinghouse, out-house, or place occupied 
by any tavern-keeper, retailer of spirituous 
liquors, &c., on pain," &c In addition it is 
made the duty of the magistrate to suppress 
the playing as in other cases of common nui- 



[16 Fed. Cas. page 705] 

sance. At the time also the common law, as 
laid down by Chief Justice Ahbott in King v. 
Hogier, 1 Barn. & O. 272, was as follows: 
"Now in this case the indictment states not 
only that the defendant kept a common gam- 
ing house, but that they pei'mitted persons to 
play there for divers large and excessive sums 
of money. The playing for large and excess- 
ive sums of money would of itself make any 
game imlawful, and if so there can be no 
doubt that this is an offence at common law." 
I have thus placed the legislation and com- 
mon law on this subject together. At the 
time of the passage of the act upon which 
the indictment is founded, in order that it 
might appear, as I think it clearly does, that 
although the name faro bank was not known 
to the common law, yet the crime which it 
has made is a species, namely as a common 
nuisance, and that in all cases of that na- 
ture the description in the indictment must 
allege the ottence as practically applied by 
the term "common," in contradistinction to 
"private." This is the very gravamen of the 
offence and therefore indispensable. It is 
true that where the crime is by statutory 
provision, and the indictment is in the words 
of the statute, it will be sufficient; but this 
is a general rule, and only applicable where 
the statute sets out the crime fully and clear- 
ly. The rule, with its qualification, may be 
found laid down in the case of U. S. v. Good- 
ing, 12 Wheat [25 U. S.] 474, 477. The woras 
of the judge (Story) are: "In general it may 
be said that it is a sufficient certainty in an 
indictment to allege the offence in the very 
terms of the statute— we say in genei-aJ, for 
there are doubtless cases where more partic- 
ularity is required, either from the obvious 
intention of the legislature or from the ap- 
plication of known principles of law;" so 
again, "In certain classes of statutes the rule 
of very strict certainty has some time been 
applied when the common law furnished a 
close and appropriate analogy, such as the 
cases of indictments for false pretences," &c. 
This offence stands on the statute in juxtapo- 
sition to the offence indicated in this case. 
Agani at page 477, Id., the judge proceeds: 
"This is a penal act,— Slave Trade Act April, 
1818, c. 373 [6 Colvin's Laws, 325],— and is to 
be construed strictly, that is, with no intend- 
ment or extension, beyond the import of the 
words used; there is no certainty that the 
legislature meant to prohibit the sailing of 
any vessel on a slave voyage which had not 
been built, &c., within the jurisdiction of the 
IT. S., &e." So in this case, the statute is a 
very penal one. There is no reason to thinlc 
that the statute intended to make it an of- 
fence to keep a faro bank in a private house 
and for private purposes, nor that playing at 
such bank for any other thing than money, or 
some other valuable thing (neither of which 
is mentioned in the statute) should be offen- 
sive in a penal point of view. It would be 
entirely inconsistent with the rule just stated 
in a case like this to infer it I think then I 
IGfed.cas.— 45 
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may confidently say, that the word "common" 
used in the latter part of the sentence should 
be distributably applied, by which the nature 
of the offence would be made to appear and 
reasonable certainty offered— it seems to me 
to be the very gravamen of the crime and 
charge in the indictment, and the charge 
stated according to the operation of the stat- 
ute. The opposing argument following, as it 
purports the natural order of the word, and 
concluding that the import is tantamount to 
saying "whoever shall be convicted of keep- 
ing any gaming table — of which common gam- 
ing tables a faro bank is one, shall be pun- 
ished, &c." seems to be for the purpose of 
proving that by construction the term "keep- 
ing a faro bank" may be considered the of- 
fence punishable by the statute. This may 
be correct but if so, does not meet the grounds 
upon which I think the indictment defective. 
The want of an allegation or averment of the 
practical application or operation, instead of 
the equivocal sense in which it may be un- 
derstood—such as stated in the conclusion of 
that argument— for although in the construc- 
tion of the statute this may be correct, yet 
the rule is very different in the case of an 
indictment; as I have already shown, the 
practical operation of the statute ought to 
be averred, no intendment or implication can 
supply a direct allegation of anything mate- 
rial in the description of the substance or na- , 
ture or manner of the crime. 

In conclusion, I think the decision of the 
court In the Case of Ringgold is correct. It 
has stood, and I suppose been acted under for 
upwards of twenty years, and I think it 
ought not to be disturbed. For the aforego- 
ing reasons X think the indictment in this 
case is insufficient, that the judgment ought 
to be arrested and the decision of the criminal 
court ought to be reversed. 
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MARCY V. TROTTER. 

[3 App. Com'r Pat 303.] 

Circuit Court, District of Columbia, April 16, 
1860. 

Patents— Second Investor — Delat — Aban dox- 
jiENT— Application— Scope op Commis- 
sioner's ESAMINATION. 
[1. A first inventor's delay to apply for a pat- 
ent for eight years after the second inventor has 
secured one bars Mm from thereafter making 
application.] 

[2. Upon application for the issue of a patent, 
the coimmssioner should decide not only ques- 
tions of law, but also of fact including aban- 
donment or neglect] 

[Application by E. E. Marcy for letters pat- 
ent for an improved process for curing India 
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rubber. An interference with the patent of 
John E. Trotter was declared, and the commis- 
sioner thereafter denied Marcy's application. 
Applicant appeals.] 

DUNLOP, Chief Judge. This is an appeal 
to me, by Dr. Marcy, from the decision of 
the commissioner of patents, dissolving the 
interference heretofore declared by the office, 
between the parties above named, and refus- 
ing a patent to Dr. Marcy, for improvement 
in processes for curing India rubber. There 
Is no dispute, that the invention claimed by 
the parties litigant are the same, and identi- 
cal. 

A great many questions of law and fact, 
have been presented and discussed, which it 
would be vain to consider and detennine, be- 
cause the solution of them would have no in- 
fluence, on the judgment I am to render. I 
assume argumenti gratia, and only for the 
salie of the argument, that Dr. aiarcy was 
the first and original inventor, and the ques- 
tion remains, has he forfeited his right to a 
patent by failing to apply for it in a reason- 
able time? The same invention was patent- 
ed to Trotter in December, 1850, more than 
eight years before Marcy presented himself 
to the patent office, which was first done on 
the 6th July, 1859. Dr. Marcy resided in the 
same city with Trotter, who introduced his 
invention into public use there, of which Dr. 
Marcy had no doubt actual notice; at all 
events, he had constructive legal notice, be- 
cause all citizens are bound to know the do- 
ings of the patent office, to which they all 
have access, and which is the legal pubhc 
repository of the muniments of title in rela- 
tion to all inventions. 

The policy of the patent laws favors dili- 
gence and condemns neglect. It is the duty 
of an inventor without delay to patent his 
perfected invention. He has no right to use 
it himself or permit othei-s to use it, as in 
this case, for eight years, and then expect 
a monopoly from the public, for fourteen 
years more. 

A main inducement and consideration, 
with the public, in granting the monopoly, 
is the right of the public to have immediate 
knowledge and restricted use, of the perfect- 
ed invention, and the free and unrestricted 
use of it, at the end of fourteen years. Dr. 
Marcy, has by- his neglect and laches, per- 
mitted Trotter to enjoy a monopoly of the 
invention, for more than eight years, and 
now claims for himself the same monopoly 
for fourteen years more. This subject of 
laches, in inventors, has been several times 
before the supreme court of the United 
States, and has always received the con- 
demnation of that high tribunal, and the law 
must be considered conclusively settled ha 
that court. 

In Pennock v. Dialogue, 2 Pet. [27 TJ. S.] 
1, they say: "If an inventor should be per- 
mitted to hold back, from the knowledge of 
the public, the secrets of his invention, it 
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would materially retard the progress of 
science and the useful arts, and give a 
premium to those who would be least prompt 
to communicate their discoveries"; and in 
Shaw V. Cooper, 7 Pet. [32 U. S.] 523, the 
same court says: ""Whatever may be the 
intention of the inventor, if he suffers his 
invention to go into public use through any 
means, whatsoever, without an immediate 
assertion of his right, he is not entitled to 
a patent, nor will a patent obtained under 
such circumstances protect his right." If 
Trotter pirated the invention, as Dr. Marcy 
insists, no more stringent call could exist 
for the prompt action of the appellant. 

The doctrine of the supreme court in the 
two cases above cited has been reasserted 
and reaffirmed by the same court, in the late 
case of Kendall v. Winsor, 21 How. [62 U. 
S.] 329. In this last case they say: "It is 
the unquestionable right of eveiy inventor 
to confer gratuitously the benefit of his in- 
genuity on the public, and this he may do, 
either by express declaration, or by conduct 
equally significant with language, such, for 
instance, as an acquiescence with full knowl- 
edge in the use of his invention by others; 
or he may forfeit his rights as an inventor 
by a wilful, or negligent postponement of 
his claims, or by an attempt to withhold the 
benefit of his improvement from the public 
until a similar or the same improvement 
should have been made and introduced by 
others"; and again they say: "These (re- 
ferring to the cases of Pennock v. Dialogue 
and of Shaw v. Cooper [supra]) may be 
regarded as leading cases upon the questions 
of the abrogation or relinquishment of pat- 
ent privileges, as resulting from avowed in- 
tention, from abandonment or neglect orfrom 
use known and assented to." 

If Dr. Marcy was misled by the opinion 
of Judge Grier, to which he refers as an ex- 
cuse for his delay in presenting his claims 
to the patent office, the doctor himself ought 
to suffer, and not the public. He knew or 
ought to have known that the office treated 
the invention as patentable, and had actual- 
ly granted a patent to Trotter, on the 3rd 
December, 1850. The effect of now -giving 
him a patent for fourteen years more would 
be creating a monopoly against the public 
for twenty-two years, instead of fourteen, 
which the office has no right by law to do! 
The 2nd reason of appeal denies the juris- 
diction of the commissioner, to decide the 
question of abandonment or neglect. That 
question, in a suit for infringement of a 
patent riglit, is no doubt a question of fact 
for the jury, and not for the court, but on 
an application to the commissioner for the 
issue of a patent, it is his duty to decide all 
questions, both of law and fact, which go 
to establish the right, or the absence of 
right, in the applicant, to the patent which 
he seeks. 

The 1st, 3rd and 4th reasons of appeal are 
hereinbefore treated of and answered. 
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I affirm the judgment of the commissioner, 
and return to liim all the papers with this 
my opinion and judgment, this 16th April, 
1860. 
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Case "No. 9,064. 

MAREAN V. UNITED STATES INS. CO. 
[3 Wash. C. O. 256.] i 

Circuit Court, D. Pennsylvania. April Term, 
1814.2 

Insurance— Marine— Against Total Loss— P.4.K- 
TiAL Loss — Salvage Expenses — Abandonment. 

1. Insurance on jxoods on board the brig 
Betsey, from Cape Henry to Lisbon. The ear- 
go consisted of com. corn meal, and navy-bread; 
and the policy contained the usual memorandum, 
in which it was stated, that upon certain articles, 
and among them those insured, the insurer 
agreed to pay for a total loss only. The brig 
Betsey was driven on shore, within one or two 
miles of Lisbon; and the cargo was so injured, 
that when the part which was taken to Lisbon, 
was sold, it did not pay the expenses of saving 
it; and the insured claimed, in this action, for a 
total loss. 

2. As to memorandum articles, the insurer 
agrees to pay for a total loss only; and if the 
property arrive at the port of delivery, reduced 
in quantity, or in value, to any amount, the loss 
cannot be said to be total; and the insured can- 
not treat it as a total loss, or demand indemnity 
for a partial loss. 

3. There is no instance where the insured can 
demand, as for a ^-otal loss, that he might not 
have declined making an abandonment, and de- 
manded a partial loss. If the property insured, 
be included within the memorandum in the pol- 
icy, the insured cannot, under any circumstance, 
call upon the insurer for a partial loss; and con- 
sequently he cannot elect to turn it into a total 
loss. 

[Cited in brief in Delaware Ins, Co. v. Winter, 
38 Pa. St. 184.] 

Action on a policy, dated 14th December, 
1812, on goods on board the brig Betsey, at 
and from Cape Henry to Lisbon, at a pre- 
mium of 6 per cent, valued at five thousand 
dollars, the sum underwritten; declared to be 
against all risks, except British captures; 
warranted neutral. The jiury foimd a ver- 
■dict for the plaintiff, subject to the opinion 
of the court, on the following facts agreed 
by the counsel: The cargo consisted of 4406 
bushels of Indian corn, 100 barrels of navy- 
bread, and 20 barrels of corn meal. The 
brig sailed from Baltimore on the 11th, and 
from Cape Henry on the 13th of November; 
she experienced on the voyage many severe 
gales of wind. On the 18th of December, 
she passed the rock of Lisbon, and came to 
anchor about four miles below Belem castle. 
She leaked considerably, in consequence of 
the injury she had sustained, from the violent 
gales to which she had been exposed. After 

1 [Ori^nally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Affirmed in 1 Wheat (14 U. S.) 219.] 



passing the rock, the wind died away, and 
the current being adverse, she came to an- 
chor. The captain and supracargo landed; 
went through the customary forms at Belem, 
to obtain a permit to pass the castle, apd 
then proceeded to Lisbon. The health-boat 
visited the brig, and ordered her to get aoove 
the castle as soon as possible. On the 19th, 
she was again exposed to a heavy and fatal 
gale, which drove her ashore, just below 
Belem castle, the sea breaking entirely over 
her. The supracargo considered both vessel 
and cargo as totally lost; but by directions 
of the custom-house, as much of the cargo 
as could be got out, was unladen, by a num- 
ber of French prisoner's, who were employed 
for that purpose. The cargo was all wet, and 
the part of it which was taken out was car- 
ried to the castle, where it was- dried. From 
thence it was carried to Lisbon, in lighters, 
and was sold in the corn market, by the con- 
signee of the cai-go, at about one-fourth of 
the price of sound corn. The quantity thus 
saved and sold, amounted to 1988 bushels. 
The supracargo petitioned for liberty to sell, 
at the place where the com was first deposit- 
ed, which could not be granted; and he -was 
obliged to submit to the custom of the place, 
and allow it to be sold at the corn market. 
The brig was so completely wi'ecked, that 
she was sold, with her materials, in lots, 
where she lay. Had the supracargo been 
left to the free exercise of his own judgment, 
he would not have attempted to save any 
part of the cargo, in consequence of the total 
damage, and the great expense of saving it. 
The nett. proceeds of the cargo, after pay- 
ing the expenses of unlading, drying, and 
selling it, exceeded very little the expenses 
of the supracargo, in attending to the busi- 
ness. The port of Lisbon commences above 
Belem castle, and the custom of the place 
is to discharge cargoes of corn, between that 
castle and Cantai*a; which latter place, is 
from one to two miles below Lisbon. The 
vessel never arrived at her port of discharge. 
She was entered, on the 23d of December, at 
the custom-house, by the American consul; 
which, he said, was a necessary measure; 
but port duties do not attach to vessels, till 
they pass the castle. Still, as part of the 
cargo was carried to Lisbon, the entry was 
made by the consul, and the dues were paid. 
On the 11th of March, the plaintiff having re- 
ceived notice of the shipwreck, ofiEered to 
abandon, which was refused. 

Chauncey and Sergeant, for plaintiff, con- 
tended, that the loss as to the cargo amount- 
ed to a total loss; and if not so, then (2) the 
voyage was lost, the vessel having been 
wrecked before she reached her port. That 
although a part of the cargo was saved, it 
was done by the orders of the government, 
not of the agents of the insured; and was not 
restored to them with full power to do with 
it what they pleased. That a rig|it to aban- 
don once existed; and it continues, unless 
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before the offer is made, it is restored to the 
owner, in a condition to prosecute the voy- 
age, clear of the effects of the peril— none of 
which circumstances concur in this case. 
Cases cited, 1 Marsh. Ins. 222; Wilson v. 
Sinith, 3 Burrows, 1553; 1 Marsh. Ins. 226; 
2 Strange, 1065; 1 Marsh. Ins. 227, 229, 233, 
588; Burnett v. Kensington, 7 Term R. 210; 
Dyson v. Rowcroft, 3 Bos. & P. 474; Leroy 
V- Govemeur, 1 Johns. Cas. 22C; Neilson v. 
Colupibia Ins. Co., 3 Gaines, 108; Maggrath 
V. Chmreh, 1 Gaines, 212; 2 Gaines, 324; Man- 
ning V. Newnham [3 Doug. 130] 2 Marsh. Ins. 
586; Goss T- Withers [2 Burrows, 683] Part, 
Shipp. 582, 486, 585, 587, 566. 

Binney and Kawle, for defendants, insist- 
ed, that there can he no partial loss on 
memorandum articles, if they arrive at the 
port of delivery, either for deterioration, 
inequality, or reduction in quantity; and 
that it is the duty of the insured, to send 
on the cargo, however injui-ed, if he has 
the means to do so; and lie cannot, by 
neglecting to do so, turn a partial into a 
total loss. If this, as a partial loss, was a 
case out of the policy, it cannot be treated as 
a total loss, under any circumstances. Al- 
though the insured might, whilst the loss 
by the shipwreck continued, have aban- 
doned, yet he cannot do so, if, at the time 
the offer is made, the loss has ceased to 
be total. Cocking v. Fraser [4 Doug. 295] 
Park. Shipp. 152; Mason v. Skurray [2 Doug. 
438] Park. Shipp. 116; Nesbitt v. Lushington, 
4 Term B. 783; Schieffelin v. New York Ins. 
Co., 9 Johns. 21; Wilson v. Royal Bxch. As- 
sur. Co., 2 Camp. 623; Anderson v. Koyal Exch, 
Assur. Co., 7 East, 38; Hamilton v. Mendes 
[2 Burrows, 1198] Park. Shipp. 195; Id. 153, 
156. 

WASHINGTON, Circuit Justice. We shall 
in the outset, dismiss from this ease all con- 
siderations connected with the loss of this 
cargo, in respect to quantity or value. As to 
memorandum articles, the insurer agrees to 
pay for a total loss only— the insured taking 
upon himself all partial losses, without ex- 
ception. If the property aiTive at the port 
of delivery, reduced in quantity, or in value, 
to any amount, the loss cannot be said to be 
total, in reality; and the insured cannot treat 
it as total, or demand an indemnity for a 
partial loss. There is no instance where 
the insured can demand, as for a total loss, 
that he might not have declined making an 
abandonment, and demanded a partial loss. 
But, if the property insured be included 
within the memorandum, he cannot, under 
any circumstances, call upon the insurer for 
a partial loss; and consequently he cannot 
elect to turn it into a total loss. These prin- 
ciples I consider to be clearly established, by 
the cases of Mason v. Skurray, Neilson v, 
Columbia Ins. Co., Cocking v. Fraser, M'An- 
drews v. Vaughan [1 Marsh. Ins. 219], Dyson 
V. Rowcroft, and Maggrath v. Church. 



The only question which can possibly arise, 
between the insurer and insured, in relation 
to memorandum articles, is, whether the loss 
was total or not; and this can never happen, 
where the cargo, or a part of it, has been 
sent on by the insured, and reaches the origi- 
nal port of its destination. Being there spe- 
cifically, the insurer has complied with his 
engagement— every thing like a promise of 
indemnity against loss or damage to the car- 
go, being excluded from the policy. If the 
question turn upon the totality of the loss, 
unconnected with the subject of loss by de- 
terioration of the cargo in value, or reduc- 
tion in quantity, we know of no difference 
between memorandum and other articles. If 
the loss be total in fact, or is such as tlie 
insured is permitted to treat as such, he is 
entitled to abandon, and to recover as for a 
total loss, in the case of memorandum arti- 
cles; but always with this exception, that he 
is not permitted to turn a partial into a total 
loss. Keeping this distinction in view, the 
loss of the voyage, hj capture, shipwreck, or 
otherwise, may be treated as a total loss. 
This is the doctrine of Dyson v. Rowcroft; 
in which case, the right to abandon was 
placed, not upon the ground of deterioration 
of the cargo, but upon the justifiable neces- 
sity which resulted from it, of throwing the 
cargo overboard. This was in effect the 
same thing, as if it had, in a storm, been 
swept from the deck. Such too was the case 
of Manning v. Newnham. In Cocking v. Era- 
ser, no such necessity existed; and the break- 
ing up of the voyage, was attempted to be 
justified, by the damaged state of <he cargo, 
which, per se, did not authorize the insured 
to put an end to the voyage, and thus to 
t^Irn an average loss, for which the insurer 
was not liable, into a total loss. Maggi*ath v. 
Church also establishes the same doctrine. 

Now what is the present case? The brig 
being thrown on shore, within a mile or two 
from her port of destination, the agent of the 
insured employs persons to unlade as much 
of the cargo as could be saved; and by his 
exertions, nearly a half of it was landed, 
dried, and sent forward to the market at 
Lisbon, and sold by the consignees, at about 
one-fourth of the price of sound corn, leav- 
ing a very inconsiderable sum for the owner, 
after paying the expenses. Is not this pre- 
cisely the case of Wilson v. Royal Exch. 
Assur. Co., and Anderson v. Royal Exch. 
Assur. Co.? with this difference only, that 
in the first case, the insured declined send- 
ing on the corn, when he might have done 
so, and consequently he was not permitted to 
turn a partial into a total loss, by his own 
neglect; and in the latter ease, part of the 
cargo having been rescued from the wreck, 
before the offer to abandon was made, the 
insured could not claim as for a total loss, 
either on account of the injui-y which the 
corn had sustained, or of his own act,' in not 
sending it forward to the port of its destina- 
tion. In this case, the cargo which was 
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saved was sent forward, and sold at tlie port 
of its destination. But it is contended by 
the counsel for the plaintiff, that if the loss 
be such, as that the insured might at one 
time have treated it as total, it continues to 
be so, unless at the time when the offer to 
abandon is made, it is restored to his pos- 
session, clear of the effects of the peril, and 
in a condition to prosecute the voyage. Now 
this is certainly not the condition of property, 
which, at the time of the offer to abandon, is 
in possession of the re-captor, who has a 
right to retain it, until he has satisfied his 
salvage. But in this case, the corn was nev- 
er out of the possession of the agents of the 
insured, who exercised every act of owner- 
ship over it; subject nevertheless to the laws 
and customs of the country to which it was 
sent, with which the insurer and insured are 
supposed to have been acquainted, at the 
time they entered into this contract, and to 
which they impliedly agreed to submit. The 
cargo which was landed, not only continued 
in the possession and under the direction of 
the agents of the insured, but it was relieved 
from the effects of the peril, as between the 
insurer and insured; and it was not only in 
a condition to prosecute -the voyage, but it 
did in fact complete it. 

Upon the whole, we are clearly of opinion, 
that this is not such a loss as the defendants 
have engaged to indemnify against, and that 
judgment should 'be given in their favour. 
Judgment for defendants. 

[Subsequently this case was carried by writ 
of error to the supreme court, where the judg- 
ment was affirmed. 1 Wheat. (14 U. S.) 219.] 



Case "No. 9,065. 

The -MARENGO. 

[1 Lowell, 52; 1 1 Am. Law Bev. 88.] 

District Court, D. Massachusetts. April 11, 
1866. 

Libel fob Damages— Compensation for Use of 
A Vessel — Part Owner — Dissent to Voyage. 

1. A part-owner of a vessel, dissenting from a 
voyage, and receiving a stipulation from the oth- 
er owners for the vessel's safe return, is not en- 
titled to compensation for the use of bis part of 
the vessel during the voyage. 

[Cited in Coyne v. Caples, 8 Fed. 639; Scull v. 
Raymond, 18 Fed. 550; Head v. Amoskeag 
Manuf'g Co., 113 V. S. 23, 5 Sup. Ct 447.] 

[Cited in Swain v. Knapp, 34 Minn. 236, 25 
N, W. 399.] 

2. A court of admiralty has no jurisdiction of a 
claim by a part-owner dissenting from a voyage, 
for the use or destruction, during the voyage, 
of his share of the outfits. The remedy is in 
equity. 

[Cited in Lewis v. Ejnney, Case No. 8.325; 
The H. E. Willard, 52 Fed. 388, 53 Fed. 
600.] 

In the year 1859, the libellant brought his 
libel in this court, and therein alleged that 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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the respondents were owners of three fourth 
parts of the ship Marengo, and were about 
to send her to sea on a whaling voyage, 
against the remonstrance of the libellant, 
who owned the remaining one-fourth part; 
and he prayed that his share might be ap- 
praised, and stipulation be taken in this 
court for its safe return: all which was done. 
At his request, his share of the outfits re- 
maining on board the vessel from her former 
voyage was not included in the appraise- 
ment nor in the stipulation. The Slarengo ^ 
[Case No. 9,066]. The vessel made her voy- 
age, and returned in safety to New Bedford, 
her port of departure, according to the ex- 
igency of the stipulation, bringing a very 
valuable cargo of oil; and this libel in per- 
sonam was brought to recover compensation 
for the use of the libellant's part of the ves- 
sel, together with the value of such of the 
outfits above mentioned as were consumed 
in the course of the voyage. The law of 
England, which we have followed in this . 
country, approximates the co-ownership of 
vessels to other commercial associations in 
this, that it gives to a majority in interest 
of the owners the right to control the ^em- 
ployment of the chattel. A court of' ad- 
miralty will, in their favor, dispossess the 
minority, or a master holding under and for 
them. If the majority, however, wish to 
employ the vessel in a way and upon a 
service from which the minority dissent, the 
court will reanire security to be given, as in 
this case, for her safe return. Story, Partn. 
§ 428; 3 Kent, Comm. 152. So will a court 
of equity in cases not within the jurisdiction 
of the admiralty, Haly v. Goodson, 2 Mer. 
77. It is upon this doctrine and practice that 
the libellant founds his claim to compensa- 
tion. We say that the law which authorizes 
another person to use his property ought to 
require payment to be made for that use. It 
is like the taking pf private property for 
public uses, which, by a principle universally 
admitted, and expressly sanctioned by the 
fundamental law of nearly every state of the 
Union, can only be done upon just compensa- 
tion to the owner. 

T. Parsons, E, C. Pitman, and "W. W. 
Crapo, for libellant. 

B, R, Curtis, T, D. EUot, and T. M. Stet- 
son, for respondents. 

LOWELL, District Judge. The libellant 
contends that the law has taken his prop- 
erty, or required it to be taken for the bene- 
fit of the respondents. It would be more 
strictly accurate to say, that the law allowed 
the respondents to use their own property, or 
to dictate the use of the common property. 
The libellant's property happened to be, from 
its own nature, inseparable from theirs; but 
it may have been as great a hardship for 
them to be obliged to use it, involving, as 
such use must, an outlay and risk beyond 
their proper proportion, as it was for the libel- 
lant to have the vessel go upon a voyage 
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Tvhicli he did not approve. In the average of 
cases, it is equally probable that the majority 
woiild be embai-rassed by the necessity of 
equipping and providing the whole vessel, as 
that the minority would be embarrassed by 
the necessity of providing for thAij- r>art. It 
must be considered, then, as a difference of 
opinion between persons otherwise equal, ex- 
cepting in their shares in the common chattel. 
The minority could hardly expect that their 
opinion should prevail; and the question 
then arises between the enforced idleness of 
the vessel, and her use according to the wish 
of the greater interest. The law says the lat- 
ter alternative shall be adopted. The minori- 
ty have full right to join in the enterprise, 
but refuse: the vessel sails at the sole risk 
and expense of the majority. Does it not 
logically follow that it shall be for their sole 
profit? This voyage happened to be success- 
ful. If there had been a loss, the libellant 
would not have shared it. What share shall 
he have in the gain? It is said that so much 
only is demanded as may fairly be due for 
the bare use of the libellant's fractional in- 
terest, after allowance for insurance and all 
other proper charges. The argument would 
be unanswerable, if the parties were stran- 
gers, and their property divisible; but in fact 
the compulsion and the hardship are or may 
be as great on one side as on the other. The 
respondents must either use the libellant's 
property, or let their own he idle; and, to do 
this, they must furnish a capital, and assume 
a risk, proportionately greater than the use of 
their own fraction would require. 

Again, the reason usually assigned for the 
rule is, that the free use and circulation of 
commercial property may be promoted. Now, 
if the majority owners are required to char- 
ter as well as to insure the whole vessel, it is 
to be feared that the burden will be too great, 
and that the contention would come to be, 
not who should employ the vessel, but who 
should evade this responsibility; and so the 
design of the law would be defeated. 

The rights of a minority, indeed, are not 
fully equal to those of a majority, either in 
this or in other associations, whether social, 
political, or commercial. It is difficult to see 
how they can be made so. Perhaps, in this 
particular case, a law authorizing the sale of 
the ship under proper regulations might give 
the nearest approach to such equality. For 
in tnith the actual hardship of their position 
comes chiefly from the fact that a small frac- 
tion of a ship does not readily find a pur- 
chaser. If it were as salable as the shares 
in any well-known stock company, the diffi- 
culty would be as nearly met as could be ex- 
pected in a matter of this kind. But, wheth- 
er this be so or not, I cannot believe that the 
remedy now sought to be applied would work 
fairly for the other owners. In theory of 
law, the choice is, as has been said, between 
the use and the idleness of the ship: if she 
is used, and the minority will not take their 
chances of the adventure, they are insured; 
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if she were not used, they would earn noth- 
ing, and so they are not injured. Their rights 
are more fully protected than in most other 
similar cases. If they were partners or joint 
owners in a stock company, the majorit/ 
could compel them to taKe the risks of any 
lawful enterprise. Here they have their op- 
tion. That congress might well be asked to 
regulate this matter, I readily admit, for the 
rule does not seem so well adapted to modern 
voyages as to those of earlier times; but 
whether the regulation should extend to 
granting compensation, in all eases, to the 
minority owner, I very much doubt. 

The weight of authority agrees with what 
I have supposed to be the true reason of the 
case. In an English case in chanceiy, de- 
cided in 1680, which brought up this point, 
the plaintiff was nonsuit. Anonymous, 2 Ch. 
Cas. 36. This action was taken upon consid- 
eration of a certificate of the course of the 
admiraltj', made by Sir Lionel Jenkins, to 
whom this question was referred by the lord 
chancellor. See 2 Wynne's Life of Sir L. 
Jenkins, p. 792. The language of that learn- 
ed judge is very explicit, as well as forcible. 
"I humbly submit," he says, "unto your lord- 
ship, that, in regard Jlr. Clare was, according 
to the ancient practice of the admiraltj^ of 
England in such cases, duly summoned, and 
admonished to conti-ibute his quota as part- 
owner to the setting out of the ship, as the 
other part-owners did, and 'that he refused or 
at least neglected so to do; and that there- 
upon a due appraisement was made, and bail 
given by air. Newton, and other owners of 
the other parts, to bring back the ship, and 
consequently Mr. Clare's part in it, within the 
time limited in the acts of court for letting 
his part go out upon bail; or else, in case 
the ship should miscarry, to pay him the val- 
ue of his part, as it stood appraised before 
its setting out, and that the said Mr. Clare's 
part was repaired, fitted, and set out in those 
voyages at the charge of the said other part- 
owners,— he, the said Jlr. Clare, ought not, 
by the civil law, nor by the practice of the 
admiralty of our neighboring nations, nor par- 
ticularly by the course of the admiralty in 
England, to have any share in the freight or 
any other profits made by the said ship in 
those voyages. If the law and practice in 
England were otherwise, it would be very 
mischievous to our shipping and navigation, 
the greatest part whereof being carried on by 
the contribution and joint power of part-own- 
ers, all partnership would cease, if a partner 
bearing no part of the burden should come 
to a share of the profits. Nor would there 
scarce any sea voyage go forward, if it were 
not in the power of the major part of the 
owners to overrule a cross-grained partner, 
and dispose of the whole ship," &c. 

In a recent case, this doctrine has been re- 
affirmed, with the addition, that where the 
dissent was not notified until after the vessel 
had been repaired, and fitted for the voyage, 
the dissenting owner, though not entitled to 
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any share of the earnings, must contribute 
his proportion of the repairs and outfits. Da- 
vis V. Johnston, 4 Sim. 539. 

Although the point has not been directly 
decided in. this country, yet the early case 
above cited is strong evidence of what the 
law was when our jurisprudence assumed a 
separate character. And the opinions of our 
jurists have generally coincided with the 
EngUsh doctrine. See Willings v. Blight 
[Case No. 17,765]; Stoiy, Pai-tn. § 431; 3 Kent, 
Comm. 152. And the course of practice and 
forms of stipulations in use here accord with 
this view. In a late treatise of acknowl- 
edged value, it is indeed suggested that the 
point is still open, and reasons are given in 
support of the position now taken by the li- 
bellant 2 Pars. Mar. Law, 558. In the pres- 
ent case I have had the great advantage of 
the able development and illustration of these 
reasons by the learned author, in argument at 
the bar: but I cannot persuade myself that 
the law is still unsettled; and upon authori- 
ty, if not upon the reasoning of the case, I 
must decide for the respondents. 

The claim of compensation for the use or 
destruction of outfits is beyond the jurisdic- 
tion of a court of admiralty. A court of eq- 
uity is the" proper tribunal for the adjustment 
of accounts between part-owners. Kellum v. 
Emerson [Case No. 7,669]. It is true that the 
account in this case might be a very simple 
one, but that is not the test of the jurisdic- 
tion. The subject-matter is not within the 
cognizance of the court. The same objection 
would hold to the claim for earnings, consid- 
ered as an item of an equitable account be- 
tween part-owners. In undertaking to decide 
it, I have regarded it only as a demand for 
compensation in the nature of freight, due at 
all events, without regard to the issue of the 
entei-prise, as upon a compulsory letting of 
the libellant's fi-action of the vessel. If part- 
owners would be liable to make such a pay- 
ment, it might be recovered here. Libel dis- 
missed. 
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The MAKENGO. 

[1 Spr. 506.] 1 

District Court, D. Massachusetts. Nov., 1859. 

SmppiXG — Part Owxer — Dissent to Voyage— 
Stipulation to Retdrx — Returned Octpits. 

1. Where the owner of one-fourth of a whale 
ship, before any preparation had been made for 
a new voyage, gave notice to the owners of tlie 
major part, that he would not pay anything to- 
ward outfits or expenses for a new voyage, but 
did not say, in terms, that he should not dissent 
from the voyage, or apply for security for the 
return of his quarter part, until the vessel was 
nearly ready for sea; but it did not appear that 
the major part owners had been misled, or sub- 
jected to any loss by such delay: SeJd, that the 
libellant was entitled to security, by stipulation 
for the return of the vessel; and that such re- 

1 [Reported by F. B. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 



turn should be to the port of New Bedford, to 
which lie vessel -belonged. 

2. The libellanf s part of the returned outfits 
will not be included in the estimated value of 
his part of the vessel, when he verbally requests 
the court not to include them. 

3. Whether they could be induded, if desired 
by the libellant, quaere. 

In admiralty. 

T. D. Eliot and T. M. Stetson, for claimants, 
cited Christie v. Craig, 2 Mer. 137. 

W. W. Crapo, for libellant, cited Haskins 
V. Pickersgill, 2 Marsh. Ins. 727; The Dun- 
dee, 1 Hagg. Adm. 109; Gale v. Laurie, 5 
Barn. & C. 156; Richardson v. Clark, 15 Me. 
421; Lano v. Neale, 2 Starkie, 105; Kynrer's 
Case, 1 Leon. 46, 47; Starr v. Goodwin, 2 
Root, 71; Briggs v. Strange, 17 Mass. 405, 

20 Roccus, Moll, de J. Mar. lib. 2, c. 1, § 8; 
Emerigon, c. 4, § 7; Ball v. Ocean Ins. Co., 

21 Pick. 472. See, also, Shannon v. Owen, 1 
Man. & R. 392; Willings v. Blight [Case No. 
17,765]; The Orleans v. Phoebus, 11 Pet. [36 
II. S.] 175; The Seneca [Case No, 3,650]; Lor- 
ing V. lUsley, 1 Cal. 24; The ApoUo, 1 Hagg. 
Adm. 311; The Petrel, 3 Hagg. Adm. 299; Ro- 
dick V. Hinckley, 8 Greenl. 274; Fox v. Paine 
[Case No. 5,014]; Buddington v. Stewart, 14 
Conn. 404; 3 Kent, Comm. 153, 156; Graves 
V. Sawcer, 1 T. Raym. 15, 1 Lev. 29; Gould v. 
Etanton, 16 Conn. 12; Moody v. Buck, 1 
Sandf. S04; Langton v. Horton, 6 Jur. 594, 
23 Leg. Obs. 524; 2 Starkie, 105; Woods v. 
Russell, 5 Barn. & Aid. 942. 

SPRAGUB, District Judge. The libellant, 
owner of one-fourth of the ship Marengo, 
prays the court to require the claimants, own- 
ers of three-fom*ths, to give security, by stipu- 
lation, for the return of that ship from a 
whaling voyage, on which they are about to 
send her, against the will of the libellant. 

The claimants object, on the groimd that 
the libellant did not dissent from the voyage, 
or make known his intention to ask for se- 
curity, until after the claimants had expend- 
ed a very large sum in preparations and out- 
fits for the voyage, and the ship was nearly 
ready for sea. It is admitted, however, that 
the libellant did, in due season, give notice 
to the claimants, that he, the libellant, would 
not fit his quarter part of the Marengo, or 
pay any of the bills for the contemplated voy- 
age. It is not alleged in the answer, that 
the omission of the libellant to give notice 
of his intention to ask security, or make a 
more explicit declaration of his dissent, has 
caused any loss or inconvenience to the claim- 
ants, or that it would in any manner have 
changed or affected their determination, as 
to the voyage, or their action in relation there- 
to. The court cannot, either fi*om the alle- 
gations of the answer, or from the evidence, 
infer that such delay, on the part of the libel- 
lant, has worked any injury or inconvenience 
to the claimants. 

Beside this, the letter of the fifth of May, 
which was before the claimants had begun to 
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prepare this ship for sea, was an express no- 
tice, that the libellant would not unite in 
the preparations for this voyage, or bear any 
part of the expenses thereof. This, surely, 
was sufficient to indicate to the claimants, 
that he did not concur in the contemplated 
enterprise, and the claimants could hardly 
have believed that the libellant was willing 
that his one-fourth of the ship should be sent 
upon a whaling voyage, of three or four 
years' duration, not only without compensa- 
tion to the libellant, and for the sole benefit 
of the claimants, but also without any se- 
curity for the final restoration of his property. 
And it is not even alleged in the answer, 
that the claimants went forward in the fit- 
ting of this vessel, under the belief that the 
liballant did not dissent from the voyage, or 
would not claim the secmity now asked. The 
only case cited to sustain this defence, is 
Christie v. Craig, 2 Mer. 137. That was 
an application to the chancellor, just as 
the vessel was about to sail. It seems to 
have been an ex parte motion, which the 
chancellor would not grant, without further 
inquiry. It did not appear that the appli- 
cant had, in any way, indicated to the ma- 
jor-part owners, that he should not concur in 
the voyage, or warned them against incurring 
expenses or liabilities; and the chancellor 
states that they had made charter-parties, 
and might be subjected to demurrage. That 
case was quite different from the present. If 
it had appeared that the libellant had once 
assented to this voyage, either expressly, or 
impliedly by knowing that the ship's hus- 
band would, in the usual course of business, 
prepare the vessel for sea, under the general 
authority previously given by all the own- 
ers, and had permitted the agent to incur 
large expenses in these preparations, certain- 
ly the comt would have taken those facts 
into consideration, and either refused this ap- 
plication altogether, or granted it only upon 
such terms as would do justice to the claim- 
ants. But upon the answer, and, I may add, 
the evidence also, in this case, I do not think 
the objection can be sustained. 

The remaining question is, for what shall 
the stipulation be taken? It seems, from 
the case of The Apollo, 1 Hagg. Adm. 306, 
that in the high court of admiralty in Eng- 
land, it is taken for the estimated value of 
the ship. But, in this court, the practice has 
been to take security in double the estimated 
value. Dun. Adm. Prac. 473. This is also 
the practice in the district court of the United 
States in Philadelphia,— Fox v. Paine [Case 
No. 5,014],— and this practice I shall follow. 
In determining what shall be the estimated 
value, the question has arisen, whether the 
outfits which remained upon the return of the 
vessel from a former whaling voyage, in 
which all the owners had united, should be 
included. Those returned outfits were the 
property of all the owners in common. It is 
insisted, that the libellant's one-fourth of 
those returned outfits should be included in 
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the stipulation, as constituting a part of the 
vessel, or of her tackle, apparel, and furni- 
ture, as a whale ship. The libellant insists 
that they ought not to be so included, and 
that they constitute no part of the ship, for the 
return of which he asks for security. This 
question may be disposed of, by saying that 
the coiu-t does not think it necessary to go 
into an inquiiy, as to the value of articles of 
property, for the purpose of including the 
amount thereof in the stipulations, when the 
libellant does not desire such increase of his 
security; or, in other words, that the court 
need not give to the libellant more than he 
asks. 

That the outfits are capable of a separate 
valuation, there is no doubt. Every witness, 
to whom that question has been put, has giv- 
en a separate valuation of the ship, and of 
the outfits, without suggestion that there was 
any difficulty in making the distinction. The 
libellant, by his counsel, verbally requests 
the court for a stipulation upon the estimated 
value of the ship, without including the out- 
fits, and that is what I shall give. I do not 
go into the question, whether the libellant 
might haite had the outfits, included in the 
valuation, nor whether the claimants have 
the right to hold and use the returned outfits, 
upon the same terms as they have a right to 
hold and use the ship. Upon the actual re- 
quest made by the libellant, I do not think it 
necessai-y to go into that inquiry. Upon the 
evidence, I think that the libellant's quar- 
ter part of the ship, exclusive of the return- 
ed outfits, was of the value of $1,700; and I 
shall require a stipulation in double that 
amount. As to costs, the claimants insist 
that no costs should be awarded to the- libel- 
lant, because the whole litigation has arisen 
from his refusal of a reasonable proposition 
to give secm-ity out of court This renders it 
necessary to look into the correspondence. 
Both parties ofCered to refer the valuation, 
upon which security was to be given, to suit- 
able men; but the claimants insisted that 
the returned outfits should be included in 
such valuation, and to this the libellant would 
not accede. The adjustment out of court was 
prevented by the claimants insisting that the 
question of their right to hold and use the re- 
tm-ned outfits, as a part of, or appurtenant 
to, the vessel, and give security therefor ac- 
cordingly, should be settled at the same time 
with the valuation. But as the libellant was 
then, as now, willing to take security for the 
vessel only, there was no necessity for con- 
necting with that the question of the right to 
the outfits. The claimants might have agreed 
to a valuation of the vessel, therefore, with- 
out yielding their claim to the use of the out- 
fits, but reserving it to the same extent as 
it is now left, untouched by the decree of the 
court If they had done this, the litigation 
would probably have been prevented. 
I must award costs to the libellant 
The vessel having been heretofore deliver- 
ed to the claimants, on stipulation, the de- 
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cree -will be, that they give a stipulation, witL 
sureties for the return of the vessel to the 
port of New Bedford. This being a whale 
ship, and all the owners resident in New Bed- 
ford, I think she should be returned to that 
port. 

[NOTE. Subsequently, upon the safe return 
of the vessel, the libellant, who had objected to 
its being sent on the voyage, filed a libel in this 
court to recover damages or compensation for 
the use of his part of the vessel, together with 
certain outfits consumed in the course of the 
voyage. The court held that, since the libellant 
had received a stipulation from the other owners 
for the vessel's safe return, he was not entitled 
to compensation for the use of his part of the 
vessel during the voyage, and that a court of ad- 
miralty had no jurisdiction of his claim for the 
use or destruction, during the voyage, of his part 
of the outfits. The remedy was in equity. The 
bill, therefore, was dismissed. Case No. 9,065.] 
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Case ISTo. 9,067. 

MARET et al. v. WOOD. 

[3 Cranch, 0. G. 2.] i 

Circuit Court, District of Columbia. Dec. Term, 
1826. 

Pleading at Law— General Issue— What It 
Admits. 

By pleading the general issue the defendant 
admits the right of the plaintiffs to sue by the 
name of Charles Maret & Son, without naming 
the son; and a note, indorsed to the plaintiffs 
by that name, and produced by them on the trial, 
is prima facie evidence of the existence of such 
a firm. 

Assumpsit, on the defendant's promissory 
note for $163.25, dated May 27, 1820, payable 
twelve months after date to one Thomas 
Williams, or order, and by him indoi-sed "to 
Charles Maret & Son." Plea, non assump- 
sit, and issue. The declaration stated that 
"William Wood was attached to answer to 
Charles Maret & Son, trading under the firm 
of Charles Maret & Son," without naming 
the son, whereupon the said plaintiffs com- 
plain, &c, 

Mr. Hall, for defendant, prayed the court 
to instruct the jury that the plaintiffs could 
not recover unless they proved, by other evi- 
dence than the indorsement, the existence of 
such a house or copartnership as that of 
Charles Maret & Son; which instruction 
THE COURT refused to give, (THRUSTON, 
Circuit Judge, absent,) being of opinion that 
the defendant, by pleading the general is- 
sue, had admitted the existence of such a 
firm and the competency of the plaintiffs to 
sue by that name; and that if the defendant 
had now any remedy, it must be by motion 
in arrest of judgment. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



MORSELL, Circuit Judge, was of opinion 
that the production of the note by the plain- 
tiffs, indorsed to them, by that name, was 
prima facie evidence of the existence of such 
a firm. 

Verdict for the plaintiff. 
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The MARGARET. 

[5 Biss. 353; 1 5 Chi. Leg. News, 565.] 

Circuit Court, E. D. Wisconsin. July, 1873.2 

Shipping — Tug and Tow — Grounding of Tow — 
Presumption op Knowledge- Sailin& Qual- 
ities—Condition OP Harbob. 

1. The captain of a tug is bound to know the 
sailing qualities of a vessel which he had towed 
into a harbor on several previous occasions. 

[Cited in Stretch v. The Margaret, 2 Fed. 
258.] 

2. He is also bound to know the condition of 
the harbor, the effect of the wind and waves, 
and the necessary course to safely enter the har- 
bor. 

3. Though the tow should be properly steered 
and follow in the wake of the tug, the responsi- 
bility as to the mode, manner and speed of en- 
trance, and the course pursued, is with the tug. 

This was an appeal from the decree of the 
district court, dismi^ing a libel filed by 
Charles P. Bliss et al., owners of the brig 
Mechanic, against the tug Margaret, to re- 
cover damages by reason of the grounding 
of the brig while entering the harbor of 
Racine in tow of the Margaret. [Case un- 
reported.] 

DRUMMOND, Circuit Judge. This case has 
been ably argued, and it must be admitted 
is not free from difficulty. I have hesitated 
somewhat in consequence of the decision of 
the disti-ict judge dismissing the libel, but 
the parties are entitled to my best judgment 
on the facts, and not being able to agree 
with the district judge on some of the lead- 
ing facts, and on which the case must turn, 
I shall reverse the decree. 

The facts are, that the brig Mechanic, of 
which the libellants were the owners, in No- 
vember, 1868, took on a load of lumber at 
Suamico, for Racine, and not far from noon 
on the thktieth day of November, arrived 
off that harbor, and signaled the tug Mar- 
garet to come and tow her in. The tug ac- 
cordingly went out and reached the brig, 
about a mile and a half from the harbor, the 
precise distance not being distinctly ascer- 
tained. The tug approached the brig on the 
starboard, or weather quarter, the wind at 
the time blowing from the north and west. 
A starboard line was thrown from the brig 
to the tug, and either then, or shortly after- 
wards, and before the tug entered the har- 

1 [Reported hy Josiah H, BisseU, Esq,, and 
here reprinted by permission.] 

2 [Affirmed in 9i U. S. 49i.] 
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tor with the tow, there was a port line at- 
tached to the tug, and the brig was taken in 
tow. At this time the brig was northeast 
of the harbor. The harbor consisted of two 
piers extending out into the lake in nearly 
an easterly direction, and about 175 feet 
apart, the north pier extending 300 feet fur- 
ther east than the south pier. The evidence 
is not entirely clear as to the precise manner 
in which the tug approached the harbor. The 
channel was close to the north pier, and was 
about 12 feet in depth, and perhaps not ex- 
ceeding 75 feet in width. On the south side 
of the entrance, there was a shoal. In round- 
ing to, or approaching the harbor, either at 
a greater or less distance from the north 
pier, there being a considerable sea or heavy 
ground swell driving into the harbor, appar- 
ently from the northeast, the brig sagged off 
to the southward, struck the shoal there, and 
finally was thrown, by the force of the swell, 
upon the south pier, and a hole Stove in her 
quarter, and was sunk and vei-y seriously 
damaged. The question is, whether this was 
the fault of the tug. 

There are several points on which there is 
a conflict in the evidence. The lirst is, as to 
the time and place where the port line was 
attached to the tug. On the part of the libel- 
lants it is claimed that, in the first instance, 
the starboard line was attached and then the 
brig towed within a hundred feet, more or 
less, from the north pier, when the tug stop- 
ped and another line was called for and at- 
tached to the tug, and the lines tautened up, 
and in that way the tug cui-ved around the 
north pier with both lines fastened, the brig 
having thus lost her steerage way, and in 
consequence of that was thrown over on the 
shoal. 

On the part of the defense, it is claimed 
that a mile from the noi-th pier, and almost 
immediately after the starboard line was 
attached to the tug, and before it was taut- 
ened up so as to really commence the opera- 
tion of towing, the captain of the tug called 
for another line, and it was immediately at- 
tached. 

This is the first and one of the principal 
points of conflict in the evidence. Another 
is, as to what caused the parting of the lines. 
On the part of the defense it is claimed that 
the swell of the lake, the rise and fall of the 
tug and the brig, not always together, caused 
such a strain on the lines in entering the 
harbor that the port line parted, and then 
the brig sagged over on the shoal, and after- 
wards the starboard line parted. 

The fact is, that the brig did fall off and 
run aground, and the question is how it was 
done, judging Dy the best lights that are be- 
fore us in the evidence. 

I think this fact may be considered as es- 
tablished by the clear weight of the evidence; 
and it tends greatly to elucidate this case, 
and to enable us to arrive at a correct con- 
elusion: It is that the port line did not part 
until the brig was aground. That removes 



a great deal that was claimed as to the want 
of strength of the port line. It could hardly 
be expected that any line would stand the 
tension of a vessel of such tonnage, and 
loaded in the manner in which the Mechanic 
was when she was aground, and therefore 
it would not be surprising if the line should 
part imder such circumstances. 

The brig, then, did not run aground be- 
cause the port line parted, but the port line 
parted because the brig ran aground. Now 
I think one of two things is true upon this 
hypothesis, that the tug had stopped or was 
moving so slow in entering the harbor that 
the brig lost steerage way in rounding the 
north pier, or that the tug had not given a 
proper opportunity, and had not the requisite 
steam upon her to enable the brig to enter 
the harbor, by laying the right course for 
that purpose. 

Something was said of the brig not having 
ported her helm in time, and of her not being 
so manageable a vessel as some others. I 
think there is not sufficient evidence of any 
want of skill or diligence on the part of the 
brig in that respect. And as to the brig not 
being so manageable a vessel as others, if 
that were the fact it was known to the cap- 
tain of the tug when he took her in tow, as 
he had taken her in port several times before, 
and it should have induced extreme caution 
in entering the harbor. 

But perhaps there is no sufficient evidence 
indicating that the brig was any more un- 
manageable than vessels ordinarily are under 
such circumstances, and it seems quite clear 
to me that, from some cause not attributable 
to the brig, there was not sufficient steerage 
way on her, either in rounding the north pier 
or entering through the piei-s, to enable her 
to keep her eoui-se, and that the tug was 
bound to see that she had it. 

There is a most extraordmary conflict in 
the testimony, especially in the first particu- 
lar, namely, as to the time when the port 
line was given to the tug. Every witness on 
board of the brig declares that the starboard 
line was first given, and then, after a con- 
siderable interval, when the brig had been 
towed some distance, the tug arrested her 
progress and took in the other line and taut- 
ened them both up. On the part of the tug, 
this is asserted to be untrue. It is difficult 
to understand why, consistently, with the 
proper knowledge on the part of these wit- 
nesses, there could be such a conflict in the 
evidence upon so important a point; but 
without deciding where the truth may have 
been as to this point, I hold, as I have al- 
ready stated, that owing to some cause, the 
fault of the tug, either in laying the course, 
or in turning the pier, the brig had not that 
control over herself through her helm as to 
enable her to lay her coui-se so as to "hug" 
the north pier and go into the harbor by the 
regular channel. Now, the condition of the 
harbor, the ground swell, the depth of the 
water, were all better known to the tug than 
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to the brig. The tug had just left the harbor, 
and the captain of the brig' told the captain 
of the tug how much the vessel drew at the 
time, and he therefore had all the data proper 
to determine what course he should take in 
towing the brig into the harbor. 

Something was said about the protest 
which was made almost immediately after 
the accident occurred, not having set forth 
that the tug was in fault. The protest does 
not pretend to state what was the cause of 
the fact which it alleges, namely, that in en- 
tering the harbor, the brig fell off to tlie 
southward and struck against the shoal, and 
therefore it is not a circumstance of any ma- 
terial weight in considering the general tes- 
timony In the case. 

There is the more difficulty in this ease be- 
cause of the particular liability growing out 
of the relations between a tug and tow. The 
master of the brig perhaps misapprehended, 
to some extent, his relations to the tug. It 
is true the tow is under the control of the 
tug. The tug directs the course of the tow 
and its speed. The tug may be said in one 
sense to be the agent of the tow, and might 
be under certain circumstances required to 
accept an act under instructions from the 
tow. The theory of the master of the brig 
was that it was entirely under the control of 
the tug. While this is so in a general sense, 
it is not exclusively so. There are certain 
duties incumbent on those who have the 
management of the tow. It is the duty of 
the tow to be steered properly; to follow in 
the wake of the tug, and to perform all those 
duties which nautical skill demands in order 
to properly manage the tow. It will not do, 
in other words, to leave the tow without a 
suitable man at the helm, and the course of 
the tow must be directed in the wake of the 
tug; but, after all, as I have said, the tug 
controls the speed and the coui-se of the tow, 
and hi entering a harbor, such as that of Ra- 
cine, the responsibility as to the mode and 
manner of enti-ance, the speed with which it 
is done, and the course to be taken, mainly, 
if not exclusively, rests with the tug. She 
should know the natural and necessary ef- 
fect of the wind and of the waves upon her- 
self and tow, and she should be managed 
with reference to herself and tow with com- 
petent nautical and engineering skill under 
the circumstances. This demand of the law 
was not, I think, met by the tug in this case, 
and, therefore, the court finds the tug was in 
fault, and liable for the damage sustained 
by the libellants, and refers the case to a 
commissioner to ascertain and report the 
amount of damages, and also to report the 
value of the tug at the time it was released, 
on the 2nd day of March. 

[This case was taken by appeal to the supreme 
court, where the decree of the circuit court was 
affirmed. 94 U. S. 494.] 

As to the relative responsibility of tug and 
tow, consult The I. M. Lewis and Aline [Case 
No. 6,991], The Mosher [Id. 9,874], and eases 
there cited. 
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The MARGARET. 

[6 Wkly. Notes Cas. 304; 26 Pittsb. Leg. J. 86.] 

District Court, B. D. Pennsylvania. May 3, 
1878. . 

CoirLisiON— Steamer and Sailing Vessel- 
Lights— Half Damages. 
Torch to be exhibited by sailing vessel upon 
approach of steamer. A steamer seeing but 
one light of a sailing vessel until too late to avcid 
a collision, held, under the evidence, responsible. 
Half damages. 

Libel for collision, by Pickering, master of 
the schooner Margaret, against the steamship 
Catharine Whiting. Upon the night of No- 
vember 2, 1877, the steamer Catharine Whit- 
ing was proceeding up the river Delaware in 
mid-channel, nearly opposite Salem creek, un- 
der steam, at the rate of about six miles per 
hour, with proper lights, and a good and suffi- 
cient lookout. The tide was about flood, and 
the wind blowing up the river. The schooner 
Margaret, a small vessel, was beating down 
and tacking, and at the moment of collision 
was heading S. S. W. and was struck on the 
port side and sank. She had proper lights, 
but did not exhibit a lighted torch upon the 
approach of the steamer. The witnesses for 
the steamer testified that they saw nothing 
but the green light of the schooner until im- 
mediately before the collision, when both 
lights suddenly appeared; that the green light 
appeared upon their starboard bow, and their 
wheel was then starboarded; that when both 
lights appeared their wheel was put hard-a- 
starbbard and the engine reversed, but, the 
schooner being then under the steamer's bows, 
the collision was inevitable. 

On the part of the schooner there was testi- 
mony that at the time of the collision she was 
on her western or port tack; that the captain, 
his son, and steward had gone below, but the 
captain had come on deck before the collision; 
that they had proper lights (red and green), 
and a man in the bow as a lookout. This 
man, however, was attending to the sails, and 
there was evidence that he was not forward 
and did not report the steamer to the man at 
the wheel. No one on the schooner saw the 
steamer until the two vessels were very close- 
almost twenty or thirty yards off— and then 
saw only the bright light and heard two 
whistles. The captain of the schooner testi- 
fied as to the course of his vessel, and that it 
was impossible that the steamer could not 
have seen the red light much sooner. It was 
rather a stormy night, and the schooner made 
no effort to exhibit a lighted torch. 

J. Warren Goulston, for the schooner. 

The direction of the wind compelled the 
schooner to tack as she did, and the steamer 
is in fault for not keeping out of the way. It 
is impossible, in view of the course of the 
schooner, that the red light was not visible 
long enough before the collision to have pre- 
vented it, had it been seen. As to the torch. 
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inasmuch as the failure to exhibit it did not 
contribute to the collision, the schooner was 
not guilty of contributory negligence. The 
Tonawanda [Case No. 14,092]. 

M. P. Henry, for respondent steamer. 

The testimony proves conclusively that the 
schooner did not exhibit a lighted torch, and 
is therefore in fault, and that the steamer 
had a good and sufficient lookout, and did not 
see the red light of the schooner until it was 
impossible to avoid the collision. The schoon- 
er must therefore have changed her course 
when immediately in front of the steamer, 
and is therefore responsible. The Wenona 
[Case No. 17,411]. 

THE COURT (CADWALADBB, District 
Judge,) held both vessels to be in fault; the 
schooner for not exhibiting a lighted torch, 
and the steamer for not seeing sooner the red 
light, its failure in that respect not being 
sufficiently explained. Decree entered in fa- 
vor of the schooner for half damages with 
costs. 

pSTOTE. The following June, Judge Oadwal- 
ader granted a motion for a reargument, under 
which libelant took further testimony touching 
the allegation of fault in his vessel. The cause 
was reargued September 24, 1880, before Judge 
Butler, and a decree entered against^ the re- 
spondent for the damages sustained, with costs. 
3 Fed. 870.] 
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Case ISTo. 9,070. 

The MARGARET v. The CONNESTOGA. 

[2 Wall. Jr. 116.] i 

Circuit Court, E. D. Pennsylvania. Nov. 3, 
1851. 

Practice is Adjiiraltt— Costs on Appeal— New 
Evidence — Counsel Fees. 

1. On an appeal from the district court in ad- 
miralty where the decree of that court is re- 
versed here, the successful party has costs on the 
apijeal, unless new evidence was introduced 
above, which might have caused a different judg- 
ment, if it had been offered to the court below. 

2. Although, perhaps, in aggravated cases of 
appeal, where the judgment of the district court 
in admiralty is aflSrmed, the court might add by 
way of taxable costs a sum for counsel fees, in 
this court, yet such an allowance is not favoured. 
Involving the eserdse of discretionary power, it 
is a dangerous jiurisdiction and one disliked. 
And in the present case, although this court had 
decided that the libellee was to blame, yet it 
refused an application to make him pay fees to 
the libellant's counsel. 

[Cited in The Baltimore, 8 Wall. (75 U. Si) 
392.] 

A collision had taken place in the dark be- 
tween a schooner and a steamboat, in which 
the schooner was sunk and lost. The testi- 
mony was in conflict throughout; the hands 
on the schooner swearing that the accident 
was caused by the fault of the steamboat: 
and those on the steamboat swearing it was 

1 [Reported by John WiUiam WaUace, Jr., 
Esq.] 



owing to the fault of the schooner. The tes- 
timony in favour of the steamboat being, as 
he thought, rather the stronger, the district 
judge, on a libel by the schooner, decided in 
favour of the steamboat. [Case No. 8,622.] 
The schooner paid all the costs ($154) inci- 
dent to the judgment of the court below 
against her, and brought the ease by appeal 
here, where, being well prepared, it was 
twice argued on the facts, and quite ably ar- 
gued by Mr. Wain and R. R, Smith for the 
schooner, and R. P. Kane and H. Wharton 
for the steamboat. This court examined the 
testimony with more than usual attention 
and not believing all the steamboat's part of 
it, and declaring its conviction "that it is 
necessary to the safety of sailing vessels 
that steamboats be held to a rigorous rule of 
accountability," and that these latter "are 
always considered as having the wind free, 
and must always give way," and "must shew 
it," reversed the decree below for error in 
judgment on fact, and referred it to the clerk 
to assess the damages. [Case No. 8,622a.] 
The clerk, among other charges which he 
reported the steamboat bound to pay, re- 
ported, not only the $154 paid by the schoon- 
er in the district court, on the judgment 
against her, and a bill of costs ($60) now first 
filed, as if she had been origmally successful 
and had judgment in her favour below, but 
also her costs ($44) in this the circuit court on 
appeal: and, stating that the counsel for the 
schooner made an additional claim against 
the steamboat of $200 as counsel fees for 
defending the schooner, reported the amount 
as a fair charge, but left the allowance or 
disallowance of it for the court itself. The 
allowance of either of these costs on appeal 
or the fee, as matters to be paid by the 
steamboat, were now the points in issue. 

Mr. Wain and R. R. Smith, for the 
schooner. 

The costs of the appeal are like all other 
costs: and are to be paid by the party 
against whom judgment is finally given. It 
is no fault of the now successful party that 
the court below erred in its decree: and it 
would be unreasonable to charge him with 
costs incident to appeal from a judgment 
which he strove every way to avert, and which 
on the same facts as were presented below, 
is now decided to have been erroneously giv- 
en. He had as good a right to be heard on 
appeal as he had to libel the party at all. A 
recent rule of the supreme court of New 
York, varying a practice derived by it from 
the English house of lords, declares that in 
aU cases of reversal of any judgment in this 
court, except for want of jurisdiction, costs 
shall be allowed the plaintifE in error or ap- 
pellant, unless otherwise ordered. The prac- 
tice independent of rule, is the same in Mas- 
sachusetts, on all reversals for error in fact. 
BuUard v. Brackett, 2 Pick. 85. The reversal 
here was for error in fact. 

On the subject of counsel fees the supreme 
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court lias said as follows (The Appollon, 7 
Wheat. [20 TJ. S.] 362, 379): "It is tlie com- 
mon com-se of the admiralty to allow ex- 
penses of this natmre, either in the shape of 
damages or as paii; of the costs. The prac- 
tice is Tery familiar on the prize side of the 
com-t; it is not less the law of the com:t in 
instance cases, it resting in sound discretion 
to allow or refuse the claim;" and the court 
accordingly, in an instance case, regarded an 
allowance of §500, counsel fees, as one that 
was "unexceptionable."' In Kentucliy the 
principle is established that the plaintiff, in 
an action for mesne profits, is entitled to he 
re-imhursed in such amotmt as he has in 
good faith been compelled to pay for the 
restoration of the property which the defend- 
ant has wrongfully taken or withheld from 
him, and he may therefore recoyer any coun- 
sel fee which he has paid or bound himself 
to pay in respect to the ejectment, if such 
fee be not unreasonable. Doe v. Perkins, 8 
B. Mon. 198, 200- The same rule prevails in 
like eases in New Jersey. Den v. Ghubb, 1 
Coxe [1 N. J. Law] 466. In the present 
ease the court has decided that the steam- 
boat alone was in fault. The owners of the 
schooner will lose, at any rate, their time, 
and will go unpaid for much trouble which 
they have had in prosecuting their case 
through two courts. They ought, at least, to 
be indemnified for all money actually paid in 
the suit, Stimson v. Railroads [Case No. 
13,456], Avhich rejected such allowances, and 
rightly, in patent and common law suits, 
admitted the distmction between such suits, 
and cases in admiralty. 

R. P. Kane and H. Wharton, for the steam- 
boat. 

It Is extremely hard to charge the de- 
fendant with costs incident to an error not 
of his, but of the court below. He is in no 
fault for that judgment. No statute gives- 
costs in such cases, though statutes do in 
others; and the supreme comrt of Pennsyl- 
vania has held costs in cases of reversal to 
be so unjust that, where they had been levied 
by execution, it quashed the writ, and or- 
dered the different oflacers to refund them. 
Wright V, Small, 5 Bin. 204; and see Smith v. 
Sharp, 5 Watts, 292. In an early leading 
case in New York (Le Guen v. Gouverneur, 
1 Johns. Cas. 436, 523), an appeal from chan- 
cery, Mr. Justice Benson, after looking into 
all the cases, delivered the unanimous opin- 
ion of the court of errors, "that if judgment 
be given in the court below against the plain- 
tiff, and he bring error, and the judgment in 
the court below be reversed, he recovers only 
the costs of the action below, because the 
court of errors gives such judgment as the 
court below ought to have given, and none 
other; and it would be imreasonable to com- 
pel a person, in case of a reversal, to pay 
costs for the error of the court below. The 
cases," he says, "are express and decisive." 



1 Strange, 617; 1 Anstr. 180, 183; 1 Salk. 262. 
In 1829, this case was solemnly confirmed in 
a chancery suit, and declared to be in accord- 
ance with the practice of the house of lords 
in England. Murray v. Blatchford, 2 Wend. 
221, 224. In Massachusetts, and in Maine, 
the plaintiff in error is refused costs on re- 
versal for error in law, though there is a 
statute in both states, which declares that 
"in all actions the party preventing shall be 
entitled to his legal costs." Marble v. Snow, 
14 Me. 196. Mr. Beames, in his treatise on 
Equity Costs (page 246), says: "It seems a 
general rule, that costs are not given where 
the decision of the tribunal appealed from is 
reversed, 'and that very reasonably, for why 
should any man. in case of a reversal, pay 
costs for the error of the court below?' " 

On the matter of the counsel fees: Although 
the judgment in The Appollon is that of the 
com't, the language quoted is in its opinion 
as given by Judge Story, who, in his circuit, 
went so far as to include counsel fees as dam 
ages in a suit on the law side of the com't 
His doctrine, full before the eyes of this cir 
cuit, has been pointedly rejected by it, anc 
is at variance with the tone of some of the 
best comts in the Union; those of Massa- 
chusetts, New York (see Stimpson v. Kail- 
roads [supi-a], and cases cited in the court's 
opinion), and Pennsylvania (Good v. Mylin, 8 
Pa. St. 51). "The principle founded on it," 
says Chief Justice Gibson, "would be without 
bound or limit, both in liie generality of its 
application, and the extent of its operation. 
A defendant sued on a plain bond, might 
find himself soused in damages, not only for 
the detention of the debt, but for the amoimt 
of a surgeon's bill for curing the plaintiff's 
leg, broken in a fall from his horse while 
travelling to court, in order to prosecute the 

suit. Where would it stop? No law 

suit is prosecuted without trouble or expense, 
and were compensation for these recoverable, 
as an original ground of action by anticipa- 
tion, the claim would be a standing dish, and 
we should have a direct precedent for it in 
every trial. There is many a right which is 
not worth the trouble and expense of en- 
forcing it and to pay for expenses 

and trouble in order to make it valuable, 
would make it the principal battle-ground." 
A reputable tesct writer (Conk. Adm. Prac. 
780) refers to The Appollon as a cause in- 
volving questions of great importance, affect- 
ing the rights and sovereignty of foreign 
nations, and speaks with disapprobation of 
applying its principle to "other than such as • 
are likely only very rarely to occur;" and says 
that doing so "would introduce a new ele- 
ment of controversy, and impose on the judge 
a disagreeable and embarrassing duty." He 
adds that in the Southern district of New 
York, extra, counsel fees are not allowed 
except in extraordinary eases, and that no 
instance has occurred of such an allowance 
in the Northern. The allowance would have 
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no foundation in professional delicacy, good 
morals or policy. A fee in this court, at least, 
is honoi-ary, and cannot be recovered. So 
it ought to remain; and the comrt will not lay 
down a rule which refers the counsel from 
his client to his client's enemy, and tends to 
tarnish the brightness of professional honour 
by allowing counsel to receive his pay not as 
a gi-ateful recompense from a protected client, 
who knows and appreciates his service, but 
makes him extort it from the client of oppos- 
ing counsel; a client who feels unkindly to 
him, and whom his own client, stimulated by 
success, is ready, to any extent, to assist in 
burdening with appressive and unjust char- 
ges. But The Appollon at furthest makes 
the allowance discretionary; and whatever 
may be the abstract principle, this case Is not 
one for its application. The collision was in 
the dark. The evidence was in conflict through- 
out. The decision of this court rested on a 
disbelief of the facts positively sworn to by 
one side,* and on a presumption that every 
collision between a schooner and steamboat 
is presumed by law to be the fault of the 
steamboat, till she shows that? it was not her 
fault. This presumption, however necessary 
to be adopted, may often be false in fact. 
The court below, on tlie same evidence that 
the court had here, thought it repelled by the 
testimony. Ceitainly the case was one of 
doubt. It was ordered for re-argument on 
facts only and the court e-«amined the evi- 
dence with a care more than a ease not doubt- 
ful would require. It was a ease on which 
two minds might naturally disagree; and 
which, under favour, comes to be decided as 
it is, only because one mind was in a court 
below, and the other in a court above. 

GRIER, Ourcuit Justice. When the judg- 
ment of an inferior cpurt is affirmed on error 
or appeal, it is of course, that the defend- 
ant in error has judgment for costs: But 
when the judgment of the court below is 
reversed on writ of exTor or appeal, costs are 
not of course. It is said that as the appel- 
lee is not in fault for the judgment below, 
he should not pay the costs on appeal; but 
each party should be left to pay his own 
costs. Formerly, as there were no damages 
given on a writ of error, there could be no 
costs either at common law or by statute of 
Gloucester. The statute of 3 Hen. VII., c. 
10, fii-st gave costs where a judgment was 
affirmed on a writ of error. That of 4 Anne, 
e. 16, § 25, gave costs where a writ of error 
was quashed, but no statute gave them in 
case of a reversal. In equity and in ad- 
miralty there seems to be no other rule than 
the discretion of the court, as to costs, on 
appeal. So far as any rule on the subject 
has been announced by this couit, it is only, 
that we would not allow costs on appeal 
where new evidence has been introduced 
above, which might have caused a diflferent 
judgment if it had been offered to the court 



below. Carrigan v. The Charles Pitman 
[Case No. 2,444]. But I believe it has been 
our usual practice to give the party his 
costs here, who obtains the judgment of this 
court, with the above exception only. It is 
true the defendant is not in default for the 
judgment of the court below. And to this 
it may be answered, neither is the plaintiff. 

The plaintiff who recovers a debt, or dam- 
ages for an injury done to him, has a right 
to recover also the cost incurred in obtaining 
his judgment. The costs on appeal would 
seem to form a part of these, as justly as 
any other, unless in the excepted cases I 
have mentioned, where he failed below by 
not producing sufficient evidence, which was 
afterwards produced on appeal. In courts 
of law, at the present time, I believe in most 
instances, costs are given on reversal of a 
judgment. And I think also as a general 
rule, that where a plaintiff is forced to ap- 
peal in order to recover his debt or damages, 
and does not succeed in so doing, on his 
appeal he recovers all his costs up to the 
date of his decree or judgment, unless some 
special reason be shown to the contrarj'. 

But while this rule applies to actual tax- 
able costs I know of no instance where we 
have added a large sum for supposed coun- 
sel fees. I know that it was decided, in the 
case cited at the bar (The Appollon, 9 
Wheat. [22 U. S.] 362), that courts of ad- 
miralty have a wide discretion to allow ex- 
penses of this nature, not only in prize, but 
in instance eases. The allowance is there 
said to rest in the sound discretion of the 
court. I must confess my decided repug- 
nance to the exercise of discretionary power 
over men's property. This principle has 
been introduced from civil law courts. It 
partakes rather of the hall of the cadi, 
than of the judgment seat of the court, i 
have already refused to follow the practice 
of the late Judge Story in patent cases, and 
allow necessary counsel fees as part of 
actual damages. Stimpson v. The Railroads 
[Case No. 13,456]. "Sound discretion" is no 
doubt an excellent phrase in the abstract, 
but the exercise of it over men's property, 
liberty or life is sometimes called a tyran- 
nical, not a judicial power. "Discretion" is 
admitted to be dangerous; but "sound dis- 
cretion" is claimed as a different thing. 
Who is to judge of the soundness but the 
court? And by what is it to judge when it 
abandons precedent and principle V "Sound 
discretion" is discretion as settled by rules. 
Otherwise it is sound only when you decide 
as the party seeking the decision wants. 
And hence in practice it would come to mean 
the notion, whim or caprice of the judge 
who exercises it In prize cases, the money 
is in court. I/ike plunder, it belongs to no 
one till it is divided, and it may be no more 
than right that some crumbs should fall to 
the share of the learned doctors and proc- 
tors who have the trouble of its distribu- 
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tion. I confess my decided avei"sion to the 
exercise of an arbitrary power over tlie prop- 
erty in tbe pockets or possession of parties 
in common eases. If I were to judge of 
tlie reward merited by tbe learned counsel 
on either side of this case, I should say that 
their labours on behalf of their respective 
clients, were worthy of ample remuneiution. 
For the case was well prepared, and well 
argued on both sides; and I thinlj it due to 
the younger gentlemen, who have for the 
first time made their appearance in this 
court (Mr. H. Wharton and Jlr. R. P. Kane), 
to say, that they have defended the case 
of their clients, with a zeal and ability which 
deserved, if it did not obtain success, and 
which are certain omens of their future 
success and eminence in their honourable 
profession. 

The defendants in this case have acted in 
good faith in malcing this defense; and, I 
have no doubt, consider themselves wronged 
by the judgment of this court. In all col- 
lision cases, both sides are sure they are not 
in fault, and they swear to it, believing it 
to be true. In deciding these cases, the 
testimony is always contradictoiy; much of 
it, though not intentionally false, is not 
tnie. The truth has to be guessed out by 
the court by a careful comparison of the 
Admissions and contradictions of the wit- 
nesses. The last guess may not be the right 
one, but he in whose favour it is, may at least 
be said to have good fortune, if not justice 
on his side. 

Now I will not say that there may not be 
iiggravated cases of appeal when the judg- 
ment below is affirmed, that this court, in 
the exercise of this permitted but disliked 
exercise of discretion, may add, by way of 
penalty, to the taxable costs, a sum for 
counsel fees in this court. But where the 
defendants, as in this case, had the judg- 
ment of the district court in their favour, 
where there has been no attempt on their 
part to oppress the plaintifiE by protracted 
litigation, we do not think that a case is 
presented, where this dangerous discretion 
of adding two hundred dollars to the damages 
should be exercised. If the plaintiffs have, 
fortunately recovered in this doubtful con- 
test, they must pay their counsel, as in 
common law cases, out of the damages re- 
covered, and be thankful for the balance. 
But for the very able and valuable services 
of their counsel, they would not probably 
have recovered anything. It is true, that 
civil law tribunals by the exercise of this 
sound discretion, or summum jus propose to 
make the complainant whole for his entire 
loss; but" this is not always possible, and 
we should be careful, lest the exercise of 
this discretion may be to the opposite party 
summa injuria. 

The report of the clerk is therefore con- 
firmed, without the addition of the two 
Jiundred dollars demanded as counsel fees. 
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The MARGARET & JTESSE. 

[Blateht Pr. Cas. 581.] i 

District Court, S. D. New York. Dec, 1863. 

Prize — Blockade. 

Vessel and cargo condemned for an attempt 
to violate the blockade. 

In admiralty. 

BETTS, District Judge. The vessel and 
cargo in the case were captured in about the 
same locality with the Banshee [Case No. 
965], and by the United States vessel Fulton, 
for the same offense. The master, in his ex- 
amination in prepai-atorio, states that the ves- 
sel and cargo were owned by a company or 
association* residing in Charleston; that she 
was of English build; that she was laden at 
Nassau, N. P., and destined for Wilmington, 
North Carolina; and that the voyage was in- 
tended to i-un the blockade of that port. A 
large portion of her cargo was thrown over- 
board by her in the effort to escape the chase 
of the gunboat which pm-sued and captured 
her. There is no essential difference in the 
great mass of the evidence produced on the 
hearing. The master testifies that he was 
employed to break the blockade of Wilming- 
ton on this voyage. The fii-st, second, and 
third mates and the steward corroborate the 
general evidence of the master, and prove, 
unequivocally, that the prize was engaged, 
carrying the Confederate flag, to run the 
blockade at Wilmington. No appearance is 
made in this cause for any party, and no de- 
fense is found in favor of the vessel, upon 
the proofs. The prize master found no papers 
on board the prize, and was told that she had 
none. 

The evidence establishes a clear case of an 
attempt to violate the blockade of Wilming- 
ton, with fuU Imowledge, by all parties con- 
cerned in the enterprise of its efficient exist- 
ence. The vessel and cargo are, consequent- 
ly, subject to condemnation and forfeitm-e. 
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The MARGARETTA. 

[2 Gall. 515.] 2 

Circuit Court, D. Massachusetts. Oct Term, 
1815. 

' non'-lntekcourse — penalties — secretary of 
Treasury — Power to Remit — Goods Subse- 
quently Imported— Collector's Share. 

1. The secretary of the treasury has no power 
to remit penalties, unless in cases provided for 
by law. If he recites his authority under a spe- 
cial act, and remits in pursuance of that act, 
the remission, if unsupported by such act, can- 
not be supported underthe general act of March, 

1 pleported by Samuel Blatchford, Esq.] 

2 [Reported by John Gallison, Esq.] 
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1797, c. 67 [1 Story's Laws, 458; 1 Stat. 506, c. 
13]. 
[Quoted in New Orleans Nat. Bank v. Mer- 
chant, 18 Fed. 849.] 

2. Under the act of 27th of February, 1813. e. 
175 [2 Story's Laws, 1298; 2 Stat. 804, c. 33], 
the secretary of the treasury had no authority to 
remit the penalties for goods subsequently im- 
ported, contrary to the non-importation acts. 

3. Under the act of 3d of March, 1797, e. 67, 
the district judge is bound, upon a petition for 
remission, to state the facts, and not merely the 
evidence of the facts; and the secretary of the 
treasiiry is bound by this statement of facts, and 
cannot legally act upon any other evidence. The 
district judge, in stating such facts, acts judicial- 
ly, and the proof before him must be made by 
competent, as well as by credible testimony. A 
statement by the district judge, that the claim- 
ant only swore to the facts before him, is no 
legal proof under the act of 1797, upon which 
the secretary of the treasury is authorised to 
remit. 

[Cited in Jewels Stolen from the 'Princess of 
Orange, Case No. 11,431; The Palo Alto, Id. 
10,700.] 

4. Under the act of 27th of February, 1813. 
c. 175, the secretary of the treasury had no au- 
thority to make a remission of part only of the 
property forfeited. If he remitted, at all, he 
was bound to remit the whole penalty or for- 
feiture. 

0. Neither under the act of 1797, nor the act 
of 1813, had the secretary of the treasury any 
authority to remit the collector's share of the 
forfeiture, nor any part of it, eo nomine. 

6. Until final judgment no part of the forfei- 
ture vests absolutely in the collector; but, after 
final judgment, his share vests absolutely, and 
cannot be remitted. 
[Disapproved in Confiscation Cases, 7 Wall. 

(74 U. S.) 4G1.] 
[See The HoUen (Case No. 6.608). But see, 
contra, McLane v. U. S., 6 Pet. (31 U. S.) 
404.] 

This was an appeal from the district court 
of Maine in a proceeding upon an informa- 
tion in rem on the instance side of that 
court. The information contained two 
counts. The first, which is the only one now 
necessary to be considered, charged that the 
cargo, consisting of prohibited goods, was, 
on the third of September, 1813, imported 
into the United States from New Brunswick, 
contrary to the non-importation acts. There 
was no question, that the vessel and cargo 
were liable to forfeiture under these acts. 
Pending the proceedings in the court below, 
the claimants, Stephen Glover and Charles 
Tappan, procured a remission from the sec- 
retary of the treasury, in consequence 
whereof the learned judge of that court de- 
creed condemnation of nine sixteenths of the 
goods claimed by them, and restoration of 
the remaining seven sixteenths. [Case un- 
reported.] From so much of the decree, as 
restored the seven sixteenths, the United 
States appealed to this court; and the sole 
question was as to the legal sufficiency of 
these remissions. They were both in the 
same form, and that to Glover was as fol- 
lows: "To All to Whom these Presents shall 
Come, I, George W. Campbell, Secretary, 
&c., Send Greeting: Whereas a statement of 



facts, bearing date the 24th of February, 
1814, with the petition of Stephen Glover 
thereto annexed, touching certain forfeitures 
and penalties incurred under the statute of 
the United States, entitled 'An act to inter- 
dict the commercial intercourse between the 
United States and Great Britain and France, 
and their dependencies, and for other pur- 
poses,' has been transmitted to the secretary 
of the treasury by the judge of the United 
States for the district of Maine, pursuant to 
the statute of the United States entitled, 'An 
act directing the secretary of the treasui'y 
to remit certain fines, penalties and forfei- 
tures therein mentioned,' as by the said 
statement of facts and petition remaining 
in the treasury department of the United 
States may fully appear; and whereas, I, 
the said secretary of the treasury, have ma- 
turely considered the said statement of facts 
and petition: Now, therefore, know ye, that 
I, the said secretary of the treasury, in con- 
sideration of the premises, and by virtue of 
the power and authority to me given by the 
said last mentioned statute, do hereby decide 
to remit to the said petitioners, the right, 
claim and demand of the collector only to 
the said forfeitures and penalties, except one 
eighth part thereof, on payment of costs and 
of the duties on the part remitted. Given 
under my hand and seal, &c. the 29th day of 
July, A. D. 1814." The summary statement 
of facts hei-e alluded to consisted solely of 
the petition of the claimant attested on oath, 
and the following certificate of the district 
judge: "District of Maine, February 24, A. 
D. 1814. Upon a summai*y examination now 
had upon this petition, in the presence of the 
attorney, Lee, and the collector of Bath, the 
only evidence offered to support the facts 
stated in it is the deposition of the petition- 
er, taken before William Stevenson, a notary 
public and justice of the peace for the coun- 
ty of Suffolk, hereunto annexed," 

G. Blake and Mr. Preble, for the United 
States. 
Prescott & Kinsman, for claimants. 

STORY, Circuit Justice. The points in- 
volved in this discussion are of peculiar deli- 
cacy and embarrassment, inasmuch as they 
embrace considerations of the legal power 
and duties of one of the high officers of the 
government. It is not the duty of this court, 
and certainly it is not its inclination, to pry 
into the conduct of high executive officers 
with a jealous and scrutinizing eye. The 
court is, on the contrary, disposed to exer- 
cise towards them every liberality not incon- 
sistent wath the principles of law. Let it, 
however, be recollected, that ours is a gov- 
ernment of laws and not of men; and that 
consequently every act of every officer, of the 
highest, as well as of every inferior grade, 
must be tried by the test of the law, and 
stand or fall, as that has dictated. The 
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power to remit penalties and forfeitures is 
one of the most important and extensive 
powers, Tvliicli can be exercised under the 
government It vitally affects the rights, 
the revenues, and the prerogatives of the 
"United States. These cannot he waived, or 
extinguished, except in the cases and by the 
persons provided by law. The party, there- 
fore, who sets up a treasni-y pardon, to 
purge away a forfeiture, must show that 
such pardon is within the pui-view of the 
powers confided to that department. I do 
not say, that every thing is to be proved to 
be done with the precision and accuracy of 
special pleading, or that a rigid adherence 
to forms is to be exacted. But there must 
be a substantial compliance with the requi- 
sites of the law; and if, after every reason- 
able allowance, this cannot be found, the 
pardon must be adjudged to be inoperative. 
I have come with these impressions to the 
consideration of this cause, and shall now 
proceed to examine the points, which have 
been made, with all the respect due to the 
talents and integrity of the late secretary of 
the treasury, and with all that firmness 
which befits the station, I have the honor to 
occupy. The counsel for the United States 
have introduced their argument with two 
propositions, which cannot well, upon legal 
principles, be doubted. The first is, that 
the power of the secretary of the treasury 
to remit penalties and forfeitures can be ex- 
ercised only in the cases prescribed by law; 
and the second, that -where he recites that 
the remission is granted by virtue of a spe- 
cial authority granted by a special statute, 
he cannot be presumed to have acted under 
any general authority granted by any gen- 
eral statute. The latter position has indeed 
been questioned at the bar; but I have not 
been able to perceive in what manner it has 
been, or can be, impugned. To adopt a con- 
trary doctiine, would be to presume a fact, 
of which there is no evidence, against the ex- 
press written declarations* of the party; and 
might often lead to the most mischievous 
consequences. The present case affords an 
illustration of the propriety of the position. 
By the general act authorizing remissions 
(March 3, 1797, c. 67 [1 Story's Laws, 458; 
1 Stat. 506, c. 13]), the secretaiy of the treas- 
ury can remit penalties and forfeitures, only 
when in his opinion the same shall have 
been incurred without wilful negligence or 
any intention of fraud. And, in my judg- 
ment, the argument is perfectly correct, that 
sufficient matter must be stated in a remis- 
sion under this act, to show that the case is 
within its purview. It is a special authority, 
to be exercised only in given cases, and it 
must be shown on the face of the pardon, 
that in the opinion of the secretary, there 
has been no wilful negligence or intention of 
fraud; and such indeed has been the uniform 
practice under the statute. But it has never 
been considered, that it was compulsive up- 
16FED.0AS. — 46 
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on the secretary to exercise this power; on 
the other hand, it has ever been deemed a 
subject submitted to his sound discretion. 
Very diEEerent is the statute (Feb. 27, 1813, 
c. 175 [2 Story's Laws, 1298; • 2 Stat. 804, c. 
33]) under which the secretary purports, in 
this case, to have acted. It is mandatory to 
the secretary to remit the penalties and for- 
feitures, where the facts of the eases are 
brought within the statute. If he is satis- 
fied of the existence of .such facts, he has no 
further discretion, but is bound to remit. 
The facts too required to be proved under 
this statute are very different from those 
under the statute of 1797. It is not neces- 
sai-y to be shown, that there was no wilful 
negligence or intention of fraud. The only 
facts to be proved are, that the goods seized 
were bona fide American property, at the 
time of their importation; that they were 
not clandestinely imported or introduced; 
and that they were imported or introduced 
since the declaration of war. There are oth- 
er material differences in the powers given 
by these statutes, which might authorize and 
require a remission under the one, which 
could not be authorized or required imder 
the other. To presume, therefore, an exer- 
cise of authority under the general statute, 
when it is recited to be under the special 
stafute, would not only be a presumption 
against the fact, but A presumption in some 
cases, which would involve a violation of 
law. 

The first objection to this treasury remis- 
sion is, that it was made without any state- 
ment of facts, or competent evidence, ac- 
cording to the provisions of the statute, under 
which it purpoits to be gi"anted. That stat- 
ute requires the party to petition for relief to 
the judge proper to hear the same in pursu- 
ance of the act of 1797; and the facts shown 
on the inquiiT before the said judge are to 
be stated and transmitted, as by the same act 
is required, to the secretary of the treasury. 
Nothing can be clearer, than that, by the act 
of 1797, the judge must state the facts, not 
merely the evidence of the facts, which ap- 
peal- upon the summary inquiiy before him; 
and it is upon this statement of the facts, 
and this only, that the secretary is authorized 
to proceed. In the performance of this duly, 
the judge exercises judicial functions, and is 
bound by the same rules of evidence, as in 
other cases. The proof, therefore, of the facts 
must be by competent, as weU as credible 
testimony; and he is to transmit a statement 
of the facts, as they judicially appear before 
him, and not the evidence, from which he 
draws a legal conclusion, as to the existence 
of those facts. Such a statement of facts is 
in the natmre of a special verdict, or an 
agreed case; and, as there is no appeal al- 
lowed by law, it is not competentforany other 
tribunal collaterally to call in question the 
competency of the evidence, or the regularity 
of the proceedings, which preceded such state- 
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ment It is conclusive upon all the parties. 
In the present case, howerer, there was no 
such statement of facts. The only evidence 
offered, to support the petition, was tue oaza 
of the party, which was manifestly incom- 
petent in itself, and appears not to have been 
taken before the district judge. The learned 
Judge does not pretend to give any opinion, 
as to its competency or credibility, or to cer- 
tify any facts relative to the subject matter 
of the petition. The whole proceeding was 
as pure a nullity, as can well be imagined. 
The question then comes to this; whether 
the secretary of the treasury can remit, where 
no statement of facts has ever been trans- 
mitted to him? It is conceived, that but one 
answer can be given to the question, viz. that 
he cannot. If, notwithstanding, he should 
so do, it would deserve great consideration, 
whether it ought not to be held void, as hav- 
ing issued by mistake or upon false sugges- 
tions. Upon this point, however, I beg leave 
to resei-ve a decision, until it shall be neces- 
sary in judgment. To guard, however, 
against misapprehension, it is proper to add, 
that where such statement of facts is trans- 
mitted, the opinion of the secretary, as to 
their suflSciency to bring the ease within the 
statute, is conclusive, and cannot be over- 
haled in any collateral inquiry. 

The next objection is, that the secretary 
had no authority, under the act of 1813, to 
remit the forfeiture upon a part only of the 
goods; nor, under any statute, to remit the 
collector's share, eo nomine. By the act of 
1797, the secretary is authorized to remit 
"upon such terms, or conditions, as he may 
deem reasonable and just," the whole or any 
part of any forfeiture within the purview of 
that act. And the same power is expressly 
given, as to all cases within the non-importa- 
tion act. March 1, 1809, c. 91, § 18 [2 Story's 
Laws, 1114; 2 Stat. 528, c. 24]. The forfei- 
tures under this last act are to be distributed 
in the same manner, as those under the col- 
lection act of 1799, e. 128 [1 Story's Laws, 
573; 1 Stat. 627, c. 22], which in general gives 
(section 91) to the collector, and naval officer, 
and surveyor, if any there be, a moiety of the 
seizures made within the revenue district 
But until final judgment or decree no abso- 
lute title vests in the collector. His right is 
merely inchoate, and when it is consummat- 
ed by a final judgment, it becomes an inue- 
feasible right. If, pending the proceedings, 
a remission be made of the whole property 
forfeited, his whole title is gone; if of a part 
only, his right attaches to the remainder, and 
by a judgment of condemnation becomes fixed 
and indissoluble. It is not therefore compe- 
tent for the secretary to remit eo nomine the 
collector's share; for the law has expressly 
given him a moiety of all forfeitures recover- 
ed, and whatever may be the portion re- 
covered, his right to the moiety thereof at- 
taches. It is only by a remission of the whole 
forfeiture, that the collector's shai-e can be 



wholly defeated; and then it takes place by 
the mere operation of law. Under the acra 
of 1797 and 1809, therefore, this special re- 
mission could not be supported. And the 
other part of the objection seems equally well 
founded. The act of 1813, c. 175, contains 
no provision authorising a partial remission. 
It is directory to the secretary to remit all 
forfeitures within that statute, upon the 
simple condition of payment of the costs, 
charges and duties. It was not competent, 
therefore, for him to intei-pose any limita- 
tion or condition, beyond that which the law 
had expressed. 

Another objection, which rides over all the 
others, is, that under the act of 27th of Feb- 
ruary, 1813, upon which the remission pur- 
ports to proceed, the seeretai-y had no au- 
thority whatsoever to grant the remission. 
This objection, if true, is in every possible 
view fatal. The importation in the present 
case is conceded on all sides to have been 
made in September, 1813, at least six months 
after the passage of the act. If therefore it 
be not prospective in its operation, it is very 
clear that the remission is utterly void. It 
seems to me, that upon no reasonable con- 
struction, consistent with the apparent intent 
or language of the statute, can it be deemed 
to apply to future eases. It speaks of goods, 
which had then been imported into the 
United States, and of penalties which ha<l 
then been incurred; and directs the secre- 
tary to remit such forfeitures, if it sliould be 
proved to his satisfaction, that the goods, at 
the time of their importation, were (not, 
should be) American property, and were not 
(not, should not be) clandestinely imported or 
inti-oduced, and that they were (not, should 
be) imported since the declaration of war. 
The language, therefore, obviously points to 
cases already past; and directs the prosecu- 
tions, if any shall have been (not, shall be) 
instituted, to be dismissed. The only words 
of the statute, on which to hang a doubt, are 
the words, which give the benefit of the act 
to goods, "which were shipped from the said 
kingdom (i. e. of Great Britain and Ireland) 
prior to the second of February, A. D. 1811." 
But these words are evidently used with ref- 
erence to goods already imported, and which 
had already incurred a forfeiture, and must 
be explained by reference to a preceding act. 
The act of the 2d of January, 1813, c. 149 
[2 Story's Laws, 1283; 2 Stat. 789, c. 7], di- 
recting the secretary to remit the forfeiture 
upon all goods, which had been imported 
from the kingdom of Great Britain and Ire- 
land, and were shipped on board of vessels, 
which departed therefrom between the 23d 
of June, and the 15th of September, 1812. 
This act afforded a very limited relief, for 
there were many shipments made to ports in 
Nova Scotia, and other British colonies, with 
a view to be imported into the United States 
upon the repeal of the non-importation act. 
and which, since the war, had come directly 
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from thence into the United States. The act 
of the 27th of February, 1813, was designed 
to reach this very large class of cases. It 
is not, like the act of 2d of January, ISIO, 
limited to importations direct from the TJnit- 
•ed Kingdom, but to cases,- "where goods, &c. 
have been imported or introduced into the 
United States from the dependencies of the 
"United Kingdom, &c. since the declaration of 
war by the United States against the said 
Tdngdom, or which were shipped from said 
kingdom prior to the 2d of February, A. D. 
1811." If the sentence had stopped here, 
there might have been some foundation for 
the argument, that this last clause might ap- 
ply to future importations of goods so ship- 
lied. But it is immediately added, "whereby 
the person or persons interested in such 
goods, &c. or concerned in the importation 
•or inti-oduction thereof, hath or have incurred 
any fine, penalty or forfeiture, &c." Now no 
fine, penalty or forfeiture, could by law have 
Ijeen incurred, under the non-importation act, 
"by any shipment of goods from Great Britain 
prior to the 2d of February, 1811, unless they 
had been subsequently imported into the 
United States; for that act was not in force 
until after that day. It is plain, therefore, 
that the legislature, in this clause, meant to 
speak of goods, which had not only been 
shipped, but had been actually imported into 
the United States. Whether the word "or" 
is to be construed, as here used for the con- 
nective "and," and so operate as a qualifica- 
tion upon the preceding description of goods, 
■or whether it is to be constmed as a disjunc- 
tive, and so refer to goods not only imported 
from the British dependencies, but also from 
other places, if shipped before the 2d of Feb- 
ruary, 1811, is not now material to consider. 
It is sufiicient, that the words, in their con- 
nexion, refer to importations already made, 
■and that it is impracticable, in any other 
manner, to reconcile the other provisions o' 
the statute. The consequence is, that the 
present importation was not within the pur- 
view of the statute, and the remission was 
Tuade without competent authoi'ity. 

Upon the whole, in every view of this sub- 
ject, I am entirely satisfied that the remis- 
sion is void and ineffectual. I cannot but re- 
gret, that it has fallen to my lot to pro- 
nounce this unwelcome sentence; but it is 
pressed upon me by duties, from which I am 
not at liberty to shrink, and which, I trust, I 
um incapable of betraying. 

Let the decree of the district court be re- 
versed, and the property be condemned to be 
distributed according to law. Condemned. 

This case was carried by appeal to the sa- 
preme court, and afterwards the appeal was 
abandoned upon a compromise between the par- 
ties. 
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The MARIA. 
[Blatchf. Pr. Cas. 283.] i 

« 

District Court, S. D. New York. Dec. 23, 1862. 

Prize— Enemy J:*ROPEETr — Claim bt Nedtbal— 

CiiA:?DESTiNB Voyage — Blockade — False 

Papeks — LoG-BooK. 

No legal transfer of the vessel shown from her 
enemy owner to her neutral claimant. She came 
out of the blodiaded port clandestinely, on the 
voyage nest preceding the one on which she was 
captured. She knowingly attempted to violate 
the blockade. Her papers were false as to her 
destination. Her log-book was mutilated and 
altered. Vessel and cargo condemned. 

[See The Albert, Case No. 138.] 

In admiralty. 

BETTS, District Judge. Many of the mat- 
ters connected with this vessel and her cargo 
and voyage, and the prosecution and defence 
of this suit, are strikingly coincident with 
those occurring and considered in the case of 
U. S. V. The Albert and Cargo [Case No. 138]; 
and the proofs in the one case have in sev- 
eral respects been reciprocally invoked into 
the othei', and made part of its proceeding. 
The Maria was Charleston built, and pro- 
ceeded from that port to Matanzas, in March, 
18G2, with a cargo of cotton. She took in a 
cargo at Matanzas and Nassau for New York, 
and a charter agreement was entered into 
between William Smith, her owner, and 
Messrs. Monet, Jemenez & Co., merchants at 
Matanzas, March 26, 1862, to add to and com- 
plete her cargo at the Bahama Islands, for 
the port of New York. The cargo consisted 
chiefly of salt, especially adapted to the 
Charleston market There was also a quan- 
tity of cotton cards, shipped by R. L. Sanchez. 
A provisional register of the vessel was taken 
out in the name of William Smith, at Nassau, 
New Providence, April 16, 1862. A crew-list 
was executed by the master, at Matanzas, 
March 20, and by the mate and men, at Nas- 
sau, April 16 and 19, 1862, for a voyage to 
New York, and back to the port of Nassau. 
All the cargo was shipped in the name of 
Charleston hirers, except one shipment by R. 
L. Sanchez. The vessel cleared at Nassau 
April 16, but the destination of the cargo was 
not named. The log described her departure 
from Nassau, Sunday, April 20, 1862, towards 
New York, and her arrest by the United 
States steamer Santiago de Cuba, at 1 p. m. 
on the 1st of May. It is alleged in the libel 
that this seizure was made at sea, near the 
South Carolina coast, on or about the 30th of 
April. The master, intervening in the suit, 
and claiming and answering for the owner, 
admits the allegation in the libel to be cor- 
rect, and as the log contains no other entry 
after the close of the last day of April than 
the mention of the capture, that imdoubtedly 
occurred at sea-time, 1 a. m. Instead of 1 p. m. 

1 [Reported by Samuel Blatchford, Esq.] 
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Monet, Jemenez & Co., intervene and claim 
a part of the cargo, 800 bags of salt and two 
cases of cigars. Rafael L. Sanchez clainls 
forty boxes, containing eighty dozen of cards 
-for cleaning cotton, as shipped at Matanzas 
for New Yorls, to touch at Nassau. The 
names of Jlonet, Jemenez & Co., printed in 
the bill of lading, signed by the master at 
Matanzas Slarch 26, 1862, as shippers of the 
goods, are erased in the bill found on board, 
and the name of R. L. Sanchez is inserted -in 
the place, as shipper. Francisco Otero & Co., 
merchants, of Matanzas, were charterers of 
the vessel, and were to be her consignees at 
Nassau and New York. The bill of lading di- 
rects the consignees named therein to pay 
freight on their consignments to Messrs. I'. 
Otero & Co., the charterers. 

The facts, established by direct proof or 
strong presumption, were claimed by the li- 
bellants to be: 1. That the schooner, being 
enemy property, went, on the voyage directly 
preceding the one on which she was cap- 
tured, with a cargo, from Charleston to 
Matanzas, and in violation of the blocljade of 
the former port. 2. That her owner colorably 
attempted, at Matanzas, to change her title 
to a neutral ownership, but that the vessel 
remained, in law, enemy property. 3. That 
at ;Matanzas and Nassau she took on board 
cargo destined for Charleston or a blockaded 
port, and attempted, with such cargo, to enter 
a blockaded port. 4. That her papers, and 
the presentation of her voyage, were inten- 
tionally simulated and false. 5. That her log 
was culpably mutilated, and also contained 
false entries, intended to mislead belligerent 
cruisers. 6. That the voyage was fitted out 
and prosecuted with full knowledge of the 
existence of the war and of the blockade of 
the Southern ports of the United States, with 
a design to evade the blockade. 

The claimants of the vessel and cargo con- 
test these positions in pleadtag and on trial, 
and maintain that the voyage was honest and 
lawful in all particulars, and that the ap- 
proach of the vessel, out of her true course, 
towards a blockaded port, was compelled by 
stress of weather aftd injury to the vessel 
therefrom, and a want of watei*. These va- 
rious propositions have been subjects of such 
repeated consideration in this court for many 
months past, that all labored discussion of 
the points at this time will be unnecessary to 
disclose their legal bearing in the cause. The 
decisions in regard to them will remain the 
law governing the action of this court until 
changed by the judgment of the higher tri- 
bunals, and the attention of the court will be 
limited to ascertain the conclusions justly de- 
ducible from the proofs given in the cause. 

The master and mate of the vessel, and 
Monet, a passenger on board, differ somewhat 
as to the time and place of the capture of the 
vessel. The master says it was about the 
30th of April, 1862, near 12 o'clock, in latitude 
30* and some minutesnorth, and longitude 84° 
4' 30" west, but he rather thinks that the long- 



itude was 80° 4' 30" west, and presumes the 
latter is the reckoning by the mate in the log- 
book. The mate testifies that the capture was 
on the 1st of May, twenty or thirty miles off 
the coast of South Carolina; and the passen- 
ger, Monet, states the time of capture to have 
been "Wednesday, April 30, eighteen or twen- 
ty miles off land, and in the vicinity of 
Charleston. The entry in the log is that the 
prize was hailed by the capturing vessel May 
1, at one p. m., and the computation of her 
position at the close of April 30 is entered at 
latitude 32" 7' north, longitude 80** 44%' west. 
The statement of this matter by the master is 
of no great moment, other than as showing 
that his verbal representation of facts con- 
nected with the voyage is to be accepted with 
caution. For instance, it is palpable that if 
the vessel was, when seized, at either point 
of latitude or longitude adopted by the mas- 
ter in his evidence, she w^ould have been wide- 
ly clear of any existing attempt to evade the 
blockade of Charleston or of the coast of 
South Carolina. The master says that he 
heard from Smith that he purchased the ves- 
sel at Matanzas from an agent of her Ameri- 
can owner, and received a bill of sale, but 
the witness never saw any bill of sale, and 
does not know its contents. 

The master had known, for ten months, of 
the war and the blockade of Charleston. 
These facts were publicly notorious on boai'd. 
The master imputed her position out of the 
due route to New York to violent weather, 
and damages to the vessel, and loss of water 
on board, incuiTed after her departure from 
Nassau. He says he was not steering for 
any particular port, but was endeavoring to 
make the blockading squadron, to obtain a 
supply of water; that the course of the ves- 
sel was altered April 27, to endeavor to fall 
in with the blockading squadron to obtain 
water; that on the 22d or 23d of that month 
she had experienced a gale and shipped large 
quantities of water, and had two water casks 
stove in and lost all the water they contain- 
ed; and that when the vessel left Nassau she 
had four "casks of water. The original and 
natural enti'ies in the log respecting the state 
of the weather on the 22d and 23d days of 
April are these: "22d, p. m. begins with fresli 
breezes, with rain, squally; 3 p. m. double- 
reefed the main and single-reefed the foresail, 
took in the flying jib; 5 p. m., tacked to the 
S. W.; 6 p. m. set the flying jib; 11 p. m. 
took in flying jib and tacked to N. W." 
Then follow in lighter ink and more con- 
strained formation of the words: "Shipped 
several heavy seas, and stove the head In 
water-casks." After that paragraph is writ- 
ten, in the same hand and ink as the first en- 
try, "M., fresh breezes." This supplies a 
forcible presumption that the paragraph in 
regard to water-casks was interpolated in the 
entry at an after day, to support the excuse 
set up on the seizm'e of the vessel, that she 
was seeking relief because of sea damages 
and the loss of water. Neither the mate nor 
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the passenger, in tbeir testimony, supports 
the statements of the log, or the evidence of 
the master in this respect, on his examination 
in preparatorio. Another flagrant inconsist- 
ency in the master's evidence under the 12th 
and 24th interrogatories forcibly unpairs his 
title to credit as a -witness. 

Upon the facts and law of the case, the 
libellants have, in my judgment, established 
the culpabUity of this voyage. The claim- 
ants fail to show a legal transfer of tie vessel 
from her enemy owner to the neutral claim- 
ant. She came out of a blockaded port clan- 
destinely on the voyage next preceding this 
on which she was captured. She was hired, 
freighted, and despatched on this voyage with 
full knowledge of the existence of the war 
and of the bloclcade of Charleston and the 
Confederate ports. She was destined for 
Charleston or a blockaded port in that vicini- 
ty, and an attempt to make such unlawful 
voyage was made and persisted in, in her 
navigation, to the time of her capture. The 
papers of the ship, settmg forth the destina- 
tion of the voyage, were intentionally falsi- 
fied. The log was unlawfully mutilated, and 
falsely changed and varied in impoitant en- 
tries. The condemnation and forfeiture of 
the vessel and cargo are decreed. 
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The MARIA. 

[Blatchf. & H. 331.] 

District Court, S. D, New Tork. Oct 19, 1832. 

Seaman's Wages— Misconduct — Imprisoned on 

Shoke— Left Behind— Claim fob Time 

— ^Effects on Board. 

1. Misconduct in a seaman will not be punish- 
ed by an absolute forfeiture o'f his wages and of 
his effects on board, unless it be continued or 
repeated, or, if occurring but once, be of a high- 
ly aggravated character. 

[See The Almatia, Case No. 254.] 

2. If a master causes a seaman to be impris- 
oned on shore for misconduct, he ought, before 
leaving port, to ascertain if the seaman is willing 
to return to his duty. 

3. If the seaman is imprisoned and wrongfully 
left behind, he will, in an action in rem for his 
wages, be entitled to include in his claim the 
time he is thus imprisoned and detained, and 
his necessary disbursements during that time, 
and the value of his property which was left on 
board; but direct damages, by way of compen- 
sation, are not, under such circumstances, recov- 
erable in a court of admiralty. 

4. If the voyage mentioned in the shipping ar- 
ticles is broken up without cause, and without 
the seaman's consent, he may recover wages for 
the whole voyage stipulated, deducting his earn- 
ings meanwhile, 

[Cited in Highland v. The Harriet C. Kerlin, 
41 Fed. 224; The Idlehour, 63 Fed. 1019.] 

This was a suit in rem for seaman's wages. 
The defence was, that the libellant had, by 
disobedience and misconduct in the port of 
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New-Orleans, forfeited Ms wages, wearing 
apparel, &e. The shipping articles were for 
a voyage from Boston to New-Orleans, thence 
to a port in Europe, and thence to the Unit- 
ed States. The vessel returned directly fi'om 
New-Orleans to New-York, without any cause 
assigned or shown for the non-performance 
of the agreed voyage; and it did not appear 
that the intended change of voyage was made 
known to the seamen, or acquiesced in by 
them. On the voyage out to New-Orleans, 
the conduct of the crew was unexceptionable. 
At New-Orleans, after the vessel had arrived 
at the wharf, and about noon of the day of 
her arrival, Eogers, the libellant, went on 
shore without leave, and against the orders of 
the mate, and returned that evening in a 
state of intoxication. The next mornmg, 
when called to duty, he did not tinrn out at 
the call. No other act of insubordination 
was shown. He was subsequently, but not 
the same day, put into prison, and was left 
at New-Oi-leans, when the vessel sailed. 

Edwin Burr, for libellant. 
William Emerson, for claimant 

BETTS, District Judge. The acts of dis- 
obedience or . misconduct which are proved 
against the libellant are not enough to justify 
the withholding of all his wages. Courts will 
not visit, with an entire forfeiture of wages, 
every act of disrespect or disobedience by a 
seaman to his " officers, or every neglect of 
duty. The misconduct must be either contin- 
ued or repeated, or, if occurring but once, 
must be of a highly aggmvated character, to 
subject a seaman to a forfeiture of the wages 
of a whole voyage, previously earned by him, 
and to justify, moreover, his imprisonment 
and his abandonment in a foreign port with- 
out pioney or clothing. This is the well-un- 
derstood doctrine of maritime courts, both in 
this country and in England. Abb. Shipp. 
472, and notes; The Mentor [Case No. 9,427]; 
Thorne v. White [Id. 13,989]; Relf v. The 
Maria [Id. 11,692]; Black v. The Louisiana 
[Id. 1,461]; Drysdale v. The Banger [Id. 4,- 
097]. 

The act of disobedience in the libellant was, 
his refusing to come back on board the ves- 
sel when ordered by the mate, and his ab- 
senting himself for half a day, and neglect- 
ing to turn out on the following morning 
when called to duty. No one of these of- 
fences calls for a forfeiture of wages. He 
behaved well up to the time of his arrival at 
New-Orleans; and the imprisonment he there 
suffered was itself a severe punishment His 
not coming promptly to work on the morn- 
ing after his retmrn, was not noticed at the 
time, and was ascribed, no doubt properly, to 
the stupor following his recent debauch. Aft- 
er he was put in prison, there was no effort 
made on the psirt of the officers to induce 
him to return to his duty, and he did not even 
have notice that the ship was about to sail. 
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It was the duty of the master to have given 
him such notice, and to have ascertained 
whether he was willing to return to his du- 
ty; and, if he then persisted in refusing to 
do so, the master would have heen justified in 
treating him as a deserter. The Bulmer, 1 
Hagg. 163. I am, therefore, of opinion, that 
he is entitled to wages for the voyage, with 
an abatement because of his fault, and also 
to the value of his property left on board. 
Since the voyage actually performed was va- 
ried from the one stipulated in the shipping 
articles, without cause and without the con- 
sent of the seamen, the latter is to be taken 
as the voyage upon which t±ie wages are to 
be estimated. This precise point has been 
adjudged in this state. Hoyt v. Wildfii-e, 3 
Johns. 518. The admiralty courts of this 
country adopt the same doctrine. Woolf-v. 
The Oder [Case No. 18,027]; Jloran v. Bau- 
din [Id. 9,785]; Emei-son v. Howland [Id. 
4,441]. See, also, 3 Kent, Comm. 187. 

When the voyage is improperly broken up, 
or the mariner is wrongfully discharged in 
a foreign port, he is entitled to compensation 
for his charges and expenses incurred in con- 
sequence, which is sometimes given in the 
name of wages, and sometimes in the form 
of damages for breach of contract. I shall 
not regard the libellant's imprisonment any 
further than as it marks the time he was out 
of employ, and was necessarily detained at 
Xew-Orleans. If he makes claim to compen- 
sation, founded on the act of the master in 
imprisoning him, it must be pursued in anoth- 
er form, and before a different tribunal. He 
ought, however, to be allowed any disburse- 
ments he was subjected to for board, or for 
obtaining necessaries and comforts dm-ing the 
period of his imprisonment. 

As the usual course of trade between New- 
Orleans and Europe is to the port of Ijiver- 
pool or Havre, either of these may be taken 
by the claimant as the one to which the ves- 
sel would have gone, and wages will be al- 
lowed for the ordinary time of a voyage to 
such port, for the time of unlading and lad- 
ing, and for the return of the vessel to the 
United States. On the other hand, the wages 
earned by the libellant, from the time he left 
New-Orleans up to the time when, by the 
estimate, the vessel would have returned to 
the United States, and also three days' wages 
for the day he was absent at New-Orleans 
without leave, and also the sum paid by the 
vessel for a man to supply his place, during 
that absence, are to be deducted. As the mis- 
conduct of the libellant appears to have been 
a sudden freak after the vessel had arrived 
in port, and was attended with no ill conse- 
quences, I consider the punishment already 
inflicted upon him as fully commensurate 
with the gravity of his offence. 

It will be referred to the clerk to ascertain 
the amount due to the libellant, in conformity 
with the principles which have been indi- 
cated. 
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The MARIA. 

[Deady, 89.] i 

District Court, D. Oregon. July 26, 1864. 

Shipping — Sale to Poreigxek — Forfeitueb — 

CoRPOKATiox— Ox CuEDiT— American Register 

—Seaman's Wages— Unlicensed Engineer, 

1. A sale of a vessel to a corporation organized 
and existing under the laws of a foreign country, 
is a sale "to a subject or citizen of a foreign 
prince or state," as the ease mav be, within the 
meaning of section 16 of the registry act fl Stat. 
295), without reference to the nationality or 
citizenship of the shareholders therein. 

2. But if such corporation were not a subject 
within the purview of such section, then if 
any of the shareholders therein were such sub- 
jects, such sale would be thus far, and therefore 
"in part," a sale "to a subject or citizen of a 
foreign prince or state." 

3. A sale upon credit, and upon the condition 
that the purchaser shall not use the vessel until 
the purchase money is all paid, and that if de- 
fault is made therein, the seller may retake the 
vessel into his possession, is a sale within such 
section 16. 

4. Sale of vessel to a subject of a foreign 
prince, how and by whom made known, and up- 
on whom, is the burden of proof concerning the 

^ omission to make such sale known. 

5. Upon the sale of a vessel to such subject, 
she is no longer entitled to the benefit of her 
American register; and if she is afterwards navi- 
gated thereunder, it is a violation of section 27 
of the registry act (1 Stat. 298). 

6. An unlicensed engineer cannot recover 
wages for services on a steam vessel engaged in 
carrying passengers on the waters of the United 
States. 

In admiralty. 

Edward W. McGraw, for United States. 
Amory Holbrook, for claimant Fleming. 
Lafayette Grover, for claimant Lubbock. 
David Logan, fbr Gibson. 

DEADY, District Judge. This suit is 
brought by the United States to enforce a 
forfeiture of the steamboat Maria, for alleged 
violations of sections 16 and 27 of the regis- 
try act, of December 31st, 1792 (1 Stat. 295, 
298), which read as follows: 

"Section 16. If any ship or vessel « « =:= 
which shall be hereafter registered as a ship 
or vessel of the United States, shall be sold 
or transferred, in whole or in part, by way of 
trust, confidence, or otherwise, to a subject 
or citizen of any foreign prince or state, and 
such sale or transfer shall not be made 
known, in manner hereinbefore directed, 
such ship or vessel, together with her tackle, 
apparel and furniture, shall be forfeited." 

"Section 27. If any certificate of registry 
or record shall be fraudulently or knowingly 
used for any ship or vessel not then actually 
entitled to the benefit thereof, according to 
the true intent of this act, such ship or vessel 



1 [Reported by Hon, Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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shall Ije forfeited to the United States, with 
her tackle, apparel, and furniture." 

The lihel of information was filed on the 
date of the seizure^Mareh 3d, 1863— and the 
first article thereof, alleges that the Maria, 
at the port of San Francisco, on July 29, 
1858, was duly registered as an American 
vessel, of 6981/95 tons burthen, with William 
liUhhoek sole owner and master; that in 
August, 1858, the Maria cleared from the 
port aforesaid for the foreign port of Vic- 
toria, where in the year 1859, she was sold 
and tx-ansferred to a foreign corporation— 
the British Columbia and Vancouver's Island 
Steamboat Ck).— the same being a body cor- 
porate under the laws of Vancouver's Island, 
and composed in whole or in part of aliens; 
that afterwards— about August 8, 1862— the 
Maria entered at the port of Astoria, in the 
district of Oregon, with Robert Haley as 
master, the same being the first American 
port that she had entered after the sale and 
transfer aforesaid, and said master did. not 
then make such sale known to the collector 
at Astoria, but fraudulently and wrongfully 
concealed the same therefrom, whereby the 
Maria became forfeited, etc. The second and 
third articles of the libel are substantially 
the same as the first, except that in the third, 
it is further alleged, that said Lubbock first 
sold an interest in said vessel to certain per- 
sons at Victoria, citizens of the United States, 
and that afterwards said Lubbock, and such 
other persons, sold and transferred her to the 
foreign corporation aforesaid; that upon the 
entry of the vessel at Astoria, said Haley 
filed the American register aforesaid, with 
the collector of that port, together with a 
certificate of Allen Francis, United States 
consul at the port of Victoria, dated July 31, 
1862, to the effect that the Maria was then 
owned by -one John T. Wright, of San Fran- 
cisco, and also his own aflGLdavit that he was 
an American citizen and master of the Maria, 
and did then and there demand of and apply 
to the collector, for a coasting license for 
said vessel. The remaining article alleges, 
that the American register aforesaid was by 
the said vessel knowingly or fraudulently 
used at the port of Astoria, at the time of 
her entry then as aforesaid, she not being 
then entitled to the use of such register, ac- 
cording to the true intent of the act of De- 
cember 31, 1792, whereby the Maria became 
forfeited, etc. 

On April 1, John C. Gibson, intervening for 
his interest, answered the libel, wherein he 
alleged there was due him fof services as 
engineer upon the Maria, at the wages of 
$200 per month, from July 27 to November 
8, 1862, the sum of $728, and also $256 ad- 
vanced by him about August 26, 1862, to the 
master and derk? to purchase necessary sup- 
plies for said vessel. 

On April 6, John R. Fleming filed a claim 
of ownership and answered the libel, deny- 
ing all the material allegations therein, ex- 
cept the ones concerning the issuance of the 



register to the Maria, at San Francisco, her 
sailing to the port of Victoria and remaining 
there until her entry at Astoria, 

^n April 13, the claimant, Fleming, an- 
swered the claim of Gibson for wages and 
money advanced, wherein he denied all 
knowledge of money advanced, but admitted 
that Gibson served as engineer from July 28 
to September 17, 1862, for which he was en- 
titled to the customaxy wages of $150 per 
month, and the further sum of $11 expended 
by him for board while engaged in repairing 
the vessel, which amounts had been duly 
tendered to said Gibson and by him refused; 
alleges that Gibson was employed by one 
John T. Wright, who then owned the vessel, 
and that as soon as claimant came into pos- 
session of the vessel— about September 17, 
1862— he discharged Gibson. 

On April 6, the libellant filed exceptions to 
the claim of Gibson for money advanced to 
the master and clerk; and on the same day 
Robert Haley aforesaid, as agent of William 
M. Lubbock aforesaid, filed a claim of own- 
ership and answered the libel, denying there- 
by all the material allegations of the same, 
except the ones admitted by the claimant 
Fleming, and alleging that said Lubbock is 
the sole owner of the Maria, and he, Haley, 
is the master and husband thereof and duly 
authorized by said Lubbock, now of San 
Francisco, to appear and make this claim 
and defense on his behalf. 

On the trial the libellant read the testi- 
mony of O. A. Gillingham, Alexander D. Mc- 
Donald, Frank Tarbell and Allen Francis, of 
Victoria, taken upon letters rogatory; and 
that of H. 0. Leonard and WiUiam Irvine, 
taken before the court; also the following 
documents: A certified copy of the "Memo- 
randum of Association of the British Colum- 
bia and Victoria Steam Navigation Co."; and 
of the entry in the books of the American 
consulate at Victoria, concerning the Maila. 
The claimant, Fleming, read in evidence a 
bill of sale of the Maria, dated September 1, 
1862, from John T. Wright to himself, and 
acknowledged at Victoria the day of its date, 
before AHen Francis, aforesaid; also an ex- 
tra-official certificate from said Allen to said 
Wright, dated March 21, 1863, wherein the 
former, for some reason not disclosed, cer- 
tifies that on July 31, 1862, said Wright con- 
sulted with him about the propriety of pur- 
chasing the Maria, and that upon inspection 
of the papers then deposited in his office, 
including "various bUls of sale," he advised 
said Wright, that as the vessel had an Amer- 
ican register, and had nevei* been under the 
British flag, he might purchase her with safe- 
ty. The claimant, Lubbock, offered no evi- 
dence. 

The following facts are satisfactorily prov- 
en: That early in the Frazer river gold ex- 
citement, in the summer of 1858, the Maria 
being a registered American vessel, the prop- 
erty of the claimant Lubbock, was taken to 
Victoria, to navigate the waters of British 
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Columbia, that the vessel was commancled 
by Henry Lubbock, a brother of the claimant, 
William M., who, in the early part of 1859, 
sola one half of her to Leonard and Green, 
American citizens of PoiUand; Ains worth 
and Thompson, of the like citizenship and res- 
idence, but then at Victoria, being interested 
in the pm-chase; that the Maria was run in 
opposition to the boats of the British corpora- 
tion aforesaid, under special permits from the 
colonial authorities, until the close of 1859, 
or the beginning of 1860, when she was sold 
by her American owners aforesaid, to the cor- 
poration aforesaid, who continued to own her 
until sometime between May and August, 
1862, when she was transferred to John T. 
Wright, aforesaid, by said corporation, for 
the pm-pose of being brought to Portland, to 
navigate the waters of this district, where 
■ she afterwards arrived, and remained until 
seized as alleged in the libel— said Wright 
being an American citizen, but then, and 
now, a resident of Victoria, and a large stock- 
holder in said British corporation. 'A point 
is made on behalf of the claimant, Fleming, 
that the transfer to the British corporation 
was conditional, and did not amount to a sale 
within the purview of section 16 of the reg- 
isti-y act The facts are, that the Maria was 
sold and delivered to the corporation for $20,- 
000. The terms of the sale were, that the 
corporation was to pay this sum in install- 
ments, bearing a certain proportion to the 
profits of their business. These profits, it 
was naturally supposed, would be much en- 
hanced by the purchase, and thus the corpor- 
ation expected to make the payments agreed 
on. It was also agreed, that if the corpora- 
tion should fail to make the payments as 
per contract, that the sellers should have the 
right to retake the Maria into their posses- 
sion, and to prevent any depreciation of their 
security in the meantime, it was provided, 
that the vessel should not be used by the 
corporation, until all the purchase money 
was paid, except an occasional trip, when 
one of its other boats might be disabled. 
Substantially, this is the testimony of Leon- 
ard, one of the sellers, and there is nothing 
in the case that suggests a doubt as to its 
correctness. The testimony of Irvine is to 
the same general efifeet,. though being a very 
unwilling witness for the libellant, he en- 
deavors in his account of the transaction, 
to make it as mild as possible. 

This was a sale by way of trust or con- 
fidence at least; the trust and confidence 
being, that if the corpoi-ation should be un- 
able to pay the purchase money, according 
to the terms of sale, then it would return 
the vessel to the sailors. To bring a case 
within the purview of the act, it is not nec- 
essary that the sale should be a beneficial 
or bona fide one, but it is sufficient if there 
be "a transmutation of ownership, by way 
of trust, confidence or otherwise." The Mar- 
garet, 9 Wheat. [22 V. S.] 424. In the ease 
just cited, the supreme court held that a 



mere colorable change of ownership or sale, 
made for the pm-pose of evading the revenue 
laws of a foreign country, was a sale within 
the statute. But if it was a conditional sale, 
the condition being in substance and effect, 
ihat the seller might reclaim the property, 
upon a failure to pay the purchase money; 
nevertheless, it was a sale. The property 
in the vessel in the meantime, was in the 
corporation, and if she had been desti-oj^ed 
by any casualty, it would have been its loss. 
But, in fact, the British corporation paid 
the purchase money as it agreed to, or as 
the sellers subsequently agi-eed to receive it, 
and the vessel was never retaken by the 
latter, but .remained in the possession of the 
former. In pursuance of the terms of tlie 
sale, the corporation paid the former Ameri- 
can owners the sum of §13,000, when in De- 
cember, 1861, or January, 1862, Leonard, act- 
ing on behalf of the Portland parties, and 
Gillingham, of the claimant Lubbock, ar- 
ranged with the corporation to take its notes, 
endorsed by the witness Irvine, for the sum 
of $7,000, the amoimt then remaining due. 
and give the latter an absolute bill of sale of 
the vessel. This arrangement was carried 
out at once. Leonard and Gillingham exe- 
cuted the bill of sale. The notes were made 
and delivered, and afterwards duly paid. 
Here, then, at least, was an absolute and un- 
qualified sale to this foreign eoiTjoration. 

Counsel for the claimants insist that the 
government should produce the bill of sale 
last mentioned; but upon the evidence it is 
probable, and such is the legal presumption, 
that this insti-ument as a muniment of title 
followed the ownership and possession of the 
Maria, and that, therefore, it is under the 
control of the claimants, at least in the cas;> 
of Fleming, who claims to have purchased 
since the execution of this bill of sale to the 
corporation. Again, it is questioned whether 
this corporation, the British Columbia and 
Victoria Steam Navigation Company, can be 
eoDsidered "a subject or citizen of a foreign 
prince or state." The evidence proves that 
the corporation was formed and exists under 
and by virtue of the laws of the foreign coun- 
try where it is located and doing business. 
Without reference to the nationality of the 
stock or stockholders therein, I am satisfied 
that the corporation, for the purpose of sec- 
tion 16 of the registry act, must be deemed a 
subject or citizen of the country by authority 
and permission of whose laws it was created 
and exists. Manifestly, the omission to make 
known a sale to such a corporation, is with- 
in the mischief intended to be guarded 
against and prevented by the section. But 
even admitting that the individuals who con- 
stitute the corporation or association, must be 
"subjects of a foreign prince or state," to 
make the latter such, I think there is enough 
before the court to warrant the conclusion 
that this was a sale to such a subject. The 
"memorandum of association" of the com- 
pany, contains a list of the stockholders and 
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their places of residence. Fifteen of tlieni— 
about three fifths of the* whole number— ap- 
pear to be residents of Vancouver's Island, 
and one of the remainder of Canada. There 
is direct testimony that some of them are 
British subjects, and that- two or three of the 
heaviest stockholders are American citizens, 
though probably they are British subjects by 
birth, and noAV so in fact. A sale in a for- 
eign port to a pei-son resident there, particu- 
larly if such person be of foreign birth, is 
sufficient to put the claimant upon the proof 
that such vendee is a citizen of the United 
States. But it is not necessai*y that all these 
individuals should be subjects of a foreign 
prhice, for if any one of them is, then the sale 
was thus far and therefore "in part" made 
to such subject, and within the purview of 
the act. 

It is claimed by counsel for claimant, that 
the Maria did not sail under the British flag, 
and was not registered as a British bottom; 
and much stress is laid upon these circum- 
stances in considering the question of wheth- 
er or not there was a sale. There is no di- 
rect testimony upon .the subject, but all the 
circumstances tend to support the conchi- 
sion that the vessel was not registered in 
British Columbia. The fact that she was 
scarcely if ever used ly the corporation 
while in its possession might account for the 
non-registry, if it was necessary or ma- 
terial to account for it. The forfeiture is not 
declared on account of the vessels obtain- 
ing a foreign register or not, but because of 
a failure to malie tnown a sale to a for- 
eigner. It makes no difference, then, wheth- 
er the Maria sailed under the British flag, 
whatever that may mean, or not, or wheth- 
er she had a British registry or not If the 
alleged sale was doubtful, these circum- 
stances might be evidence upon the ques- 
tion. But a sale, proven as this is beyond 
a possibility of a doubt, cannot be affected 
by the mere fact that the vessel did not 
have a British register. It appears that 
soon after the bill of sale to the corporation, 
and probably as early as May or June, 18G2, 
John T. Wright, formerly of San Francisco, 
became a large shareholder and active man- 
ager in such coi-poration, and a resident of 
Victoria. The Maria being still laid up, the 
question of sending her to Portland began 
to be mooted in the corporation. It is a mat- 
ter of general notoriety, that about this time 
a great impetus was given to steamboating 
on the waters of the Columbia and Willa- 
mette rivers, by the recent discovery of gold 
mines to the eastward of the Cascade Moun- 
tains. It is possible that the prospect of 
sharing in this rich harvest, or selling the 
Maria at a high figure to those who were 
already engaged in the business, was the 
immediate inducement for the contemplated 
removal. From all the circumstances, par- 
ticularly the subsequent developments, it is 
equally probable that said Wright was the 
prime mover in this project. Irvine testi- 
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fies, that in a conversation about this time 
with a fellow-stockholder, on the propriety 
of sending the Maria to Portland to engage in 
the navigation of the waters of this district, 
that he objected to her going as the propertj- 
of the corporation, for fear she would be libeled 
here— in other words, seized as a foreign 
bottom engaged in the coasting trade— say- 
ing that if she went at all he wanted her to 
go as the property of said Wright. Soon 
after Irvine was informed by the same 
stockholder, that it had been settled that the 
Maria should go to Portland as the prop- 
erty of Wright. And this testimony shows 
who Irvine thought the Maria then belonged 
to. It is consistent with the fact otherwise 
abundantly established, that she was and 
had been the property of the British cor- 
poration of which he was a stockholder. 
This being the ease, he was not willing to 
risk her being sent to Portland as the prop- 
erty of such corporation, but if Wright saw 
proper to become the owner and take her, 
weU and good. 

On July 30, 1862, the Maria arrived at Vic- 
toria from New Westminster, under charge 
of Wright as owner and master, on the way 
to Portland. At the consulate at Victoria, 
Wright produced the register issued to the 
Maria at San Francisco, and induced Consul 
Francis to make an entry in the records of 
his ofiice concerning the Maria in these 
words: "1S62, July 31. Bill of sale to John 
T. Wright, .Tr., from C. A. Gillingham and 
A. C. Leonard, value $ -" In his testi- 
mony, Francis says he made this entry 
upon information derived from Wright, and 
that otherwise he knew nothing of such sale 
to Wright. Both Leonard and Gillingham, 
disinterested and credible witnesses, testify 
that they never sold or made any bill of sale 
of the Maria to Wright. Wright is deeply 
interested in the result of this suit, and the 
whole circumstances excite a strong sus- 
picion, that he is the real claimant, and that 
Fleming is only put forward because it was 
thought that he might have some advantage 
over Wright, by claiming as an innocent pur- 
chaser. The bill of sale to Fleming is dated 
September 1, 1862, but it is doubtful if he 
was ever in possession of the vessel. Why 
don't Wright produce the bill of sale from 
Leonard and Gillingham to himself, which 
he represented to the consul to exist in July, 
1862? If it is lost or mislaid, why not ac- 
count for it? He is a competent witness. 
There is no doubt but that the consulate en- 
try of July 31, 1862, was fraudulent and 
false, and that Wright procured it to be 
made, to show an apparent title in himself 
directly from the American owners, and 
thereby suppress the fact of the intermediate 
sale to the foreign corporation, and to deceive 
the collector of this district into receiving 
and entering the Maila as an American ves- 
sel and entitled to a coasting license. There 
is no evidence or pretense that any of the 
sales or transfers made during the three 
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years the Maria remained In British Colum- 
bia, were ever reported to the collector at 
Astoria, or that the American register was 
ever returned to any American collector, oth- 
er than as stated at Astoria. This he did, 
either by false representations to the consul 
or by exhibiting to him a forged bill of sale. 
His silence, now that he is called upon to ex- 
plain, justifies the worst conclusion. If he 
ever owned the Maria at all, he bought her 
of the corporation. To this conclusion points 
the testimony of McDonald, who testifies that 
he knows from the membei-s of the corpora- 
tion and an inspection of their books, that 
Wright did so purchase the vessel, and paid 
for her by giving in exchange i^Ao of the 
American steamboat Eliza Anderson, now and 
then navigating Puget's Sound. 

In pursuance of the fraudulent purpose 
above mentioned, Wright on the same day 
that he procured the false entry of sale to be 
made in the records of the consul's office, pro- 
cured the consul, by some means, to make 
the extra-ofBcial endorsement upon the Amer- 
ican register, to the effect that the Maria was 
the property of said Wright Haley, the now 
professed agent of the claimant Lubbock, 
was present when this endorsement was 
made, and on the same daj' was qualified as 
master before the consul, and took command 
under Wright as owner. He also sailed the 
Maria to Astoria under this register, and 
there surrendered it and applied for a coast- 
ing license, first entering the vessel as the 
property of Wright, which involved the ne- 
cessity of his swearing to that fact. As the 
law required him to swear to the ownership, 
it is fair to presume that it was done. 

How then is the claim of Lubbock, or rather 
that of his professed agent, sustained? 
Waiving the question of forfeiture, he does 
not appear to have a title of right to the 
Maria. It is satisfactorily shown that Lub- 
bock sold her long since. He does not ap- 
pear in person to make this claim, or to tes- 
tify in support of it, although Haley states 
that he is of San Francisco— and it is highly 
probable that he is to-day ignorant that one 
has been made for him. Even Haley himself 
does not come forward and testify as a wit- 
ness in support of the claim. Fleming shows 
a paper title from Wright, but offers no evi- 
dence to show that Wright ever had any in- 
terest in the vessel to transfer to him, except 
the false enti*y in the consular records of the 
bill of sale from Leonard and Gillingham to 
him. Upon this ground, his claim might be 
dismissed as unfounded in fact. But I think 
it sufficiently appears from the evidence of 
the libellant, that Wright did become the 
owner of the vessel before her departure from 
Victoria. As has been said, it is probable 
that he pm-chased her from the British cor- 
poration, and gave 1V40 of the Eliza Ander- 
son in exchange. But this fact Fleming dare 
not avow. He has denied in his answer that 
the corporation ever purchased or owned 
any interest in the Maria. Either Wright 



purchased from the corporation or he did not. 
If not, then so far as appears, he never had 
any interest in the vessel and could not trans- 
fer any to Fleming. If he did, then the cor- 
poration must have been the owners in some 
way— "trust, confidence or otherwise"— and 
the sale by which it became such owner not 
being made known upon the return of the 
person in charge of her to an American port, 
but studiously and fraudulently concealed, 
she thereby became forfeited under section 1^ 
of the registry act, some time before the bill 
of sale to Fleming. This being so, Wright 
lost his property in the vessel on August 8, 
and therefore had none to transfer or con- 
vey to Fleming on September 1, 1862. 

The law is well established that the for- 
feiture, unless otherwise provided, attaches 
to the property at the moment of the com- 
mission of the act for which the forfeiture is 
denounced, and that from that moment the 
title of the previous owners is divested. Gel- 
ston V. Hoyt, 3 Wheat. [16 U. S.] 311; 19G0 
Bags of Coffee, 8 Oraneh [12 U. S.] 398, 417. 
It matters not whether Fleming purchased 
after this in good faith or otherwise. The 
forfeiture to the United States had occmred, 
and this proceeding is only for the purpose of 
establishing that fact by a judicial decree. 
The doctrine of an innocent purchaser, even 
if Fleming be one, which is veiy doubtful, has 
no application to the case. The two circum- 
stances which constitute a cause of forfeiture 
under section 16— a sale to a foreign subject 
and the neglect to make such sale known as 
directed by the act, are established. There can 
be no question on the evidence but that there 
was a neglect to make this sale known, not 
only "in the manner hereinbefore directed," 
as expressed in such section, but in any man- 
ner by any one having charge of or connected 
with the vessel. But how this sale is to be 
made known is not so clear as might be. The 
question has not been made in the case, and 
it is not necessary to particularly consider it. 
Mr. Justice Story, in The Margaret, 9 Wheat. 
[22 U. S.] 422, takes it for granted, that the 
"hereinbefore directed" of section 16, refers 
to section 7 of the act, and so far as I have 
observed, there is no other section of the act 
to which this clause can refer. Section 7 pro- 
vides for the giving bond for a register, and 
one of the conditions of such bond, is that in 
case of any transfer of the vessel to a for- 
eigner at a foreign port, the "master or per- 
son having the charge or command thereof, 
shall, within eight days of his an-ival in any 
district of the United States, deliver up" the 
register thereof, "to the collector of such dis- 
trict." This direction appears to imply that 
the duty of delivering up the register de- 
volves upon the person in charge or command 
of the vessel at the time of the transfer. The 
act intends that such transfer shall separate 
the vessel and the register. Presuming that 
the American owners and persons in charge 
at the time of this sale to the British corpo- 
ration returned to a district of the United 
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States, this register should have been deliv- 
ered up long ago. But, as a matter of fact, 
it was not returned until the entry of the 
vessel at Astoria in August, 1862, and then it 
was not delivered up with notice of sale, as 
provided in these sections. I question wheth- 
er Haley could have made the delivery of the 
register and given the information of this 
sale required by the act. Nor do I see my 
way clear in the absence of evidence to that 
effect, to presume that the party in charge 
at the time of thife sale has yet returned to 
any district of the United States, and there- 
fore had an opportunity to cause a forfeiture 
of the vessel by neglecting to deliver up the 
register and make known such sale. To 
show this in the first instance, is, I presume, 
a part of the libellant^s case, though very 
slight proof may put the burden on the claim- 
ant to show "the fact that such party is still 
abroad. True, it appears that Leonard has 
returned to this district, and it may be that 
under the circumstances it would be proper 
to consider him the party in charge of the 
vessel at the time of the sale, and whose fail- 
ure to deliver the register and make" known 
the sale upon his return to the United States, 
caused the forfeiture of the vessel. It also 
appears that Ainsworth, another one of the 
owners at the time of the sale to the British 
corporation, gave the information upon which 
this seizure was made, from which it is to be 
inferred that he had already returned to the 
disti'ict without delivering up the register or 
making known such sale. 

The facts also show a clear case of for- 
feiture under section 27~the sailing of the 
Maria from Victoria to Astoria, and her en- 
try at the latter port by the use of this reg- 
ister when the master and owner both well 
knew that she was not entitled to it, because 
she had been sold to a foreign subject since 
it was given, aud should have been returned 
long before. And not only was this misuse 
of the register knowingly made, but also 
fraudulently. There must be a decree of con- 
demnation. As to the claim of Gibson for 
wages, there is no proof that he was a li- 
censed engineer under the laws of the United 
States, and therefore he 'was not qualified to 
serve in that capacity on the Maria while she 
was navigating" the waters of this disti-ict. 
This fact is fatal to a recovery for the period 
that the vessel navigated such waters. Aft- 
er careful consideration this court held in 
The Pioneer [Case No. ll.lTTJ that a pilot or 
engineer not licensed under the laws of the 
United States could not recover wages for 
services on steam vessels navigating the wa- 
ters of the United States, and carrying pas- 
sengers. But I see nothing in this fact to 
prevent the engineer from recovering wages 
for the time occupied in coming from Victoria 
to Astoria. This service was not performed 
upon the waters of the United States, nor on 
a voyage commencing on them, but on the 
high seas, and on a voyage from a foreign 
port. Besides, it may be considered that as 



the vessel came over in ballast, she was not 
engaged in carrying passengers, unless being 
ready and willing to carry passengers, if they 
offer, is being so engaged. 

It is further urged by the district attorney, 
that this voyage was an illegal one, and that 
therefore the vessel is not liable for the wa- 
ges of any one who contributed to it. But 
I cannot perceive wherein the voyage was 
illegal. The use of the registry was Illegal, 
but the engineer is not responsible for that, 
or even chargeable with notice of the fact. 
The property in the vessel was already for- 
feited in fact to the United States, but until 
the government asserted its right to the for- 
feiture, whoever was in possession of her 
might make any lawful use of her— and for 
aught that appears a voyage from Victoria to 
Astoria was such a use. Nor do I wish to be 
understood as admitting that a forfeiture of 
a vessel affects the lien of the crew thereon, 
unless such forfeiture is caused upon or by 
the voyage on which such wages are earned; 
and that, too, by the vessels being employed 
in some transaction or voyage which is made 
a crime for any one to aid or participate in, 
or the unlawful purpose of which is manifest 
to the commonest understanding. The voy- 
age from Victoria here was an extraordinary 
one for a vessel of this class, and I will allow 
Gibson one month's pay for it, at the rate of 
$200 per month. 

Concerning the claim for money advanced, 
on the evidence, I have serious doubts as to 
the fact. It appears quite certain that Gib- 
son loaned Haley $225, but I think it not 
unlikely that it was loaned to the latter for 
his own use, or that some of it was money 
which Haley lost to Gibson at cards. The 
proof of the claim rests upon Haley's testi- 
mony, and he has shown himself a very un- 
reliable witness throughout this suit. The 
evidence as to the vessel's necessities is very 
indefinite. Haley states that between $70 
and $80 of the sum was paid to Allen and 
Lewis, on account of freight taken from the 
steamship Pacific, of San Francisco, and that 
there was an open account between the ves- 
sels. Averaging this item at $75, It is disal- 
lowed. The remainder of the claim— $150— 
is allowed. Admitting that It is doubtful if 
all this sum was ever applied to meet the ne- 
cessities of the vessel, and without attempt- 
ing to argue the question of fact involved 
in its allowance, I remark that .it is a hard 
case. By no fault of Gibson's he has been 
kept out of the money justly due him by the 
prolonged pendency of this suit. And even 
now he will be paid in legal tender notes re- 
ceived upon the sale of the vessel during such 
pendency at par, when their actual value on 
this coast is far below it. 

Decree, that the vessel is and was forfeited 
to the United States for the causes alleged 
in the libel, and that Gibson recover of said 
vessel the sum of $350, which sum is ordered 
to be paid out of the funds in the registry of 
the court arising from the sale of the Maria, 
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lieretofore made, and that the remainder of 
such funds, after paying thereout the costs 
of this suit, be disposed of as by statute is 
provided. 



MARIA, The (RELF v.). See Case No. 11.692. 

MARIA, The (SPRAGTJE v.). See Case No. 
13,253. 

Case K"o. 9,076. 

MARIA V. WHITE. 

[3 Cranch, 0. C. 6G3.] i 

Circuit Court, District of Columbia. Dec. Term, 
1829. 

Slavery — Maryland Importation Act — Suit for 
Freedom — Residence — Intention. 

1. A slave was brought into this county by her 
master, a delegate from the territory of Florida, 
to wait upon his family while attending con- 
gress; and, at the end of the session, not being 
in a condition to be carried back with safety, 
was left here until the meeting of the next con- 
gress, with leave to hire herself out, and receive 
her wages to her own use, which she did until 
the return of her master, who was re-elected, and 
who, at her request, offered to sell her to her 
husband, a free colored man, residing in Wash- 
ington, for .*>iOO, if he could raise the money, but 
he could not, and never paid it, or any part of it. 
The court (nem. con.) refused to instruct the 
jury that these facts were not evidence of an im- 
portation, contrary to the Maryland act of 1796, 
c. 67. 

2. They also refused to instruct the jury, that, 
upon that evidence, they ought to find their ver- 
dict for the defendant; but insti-ueted them that 
the petitioner is not entitled to freedom under 
the first section of the act, unless she was 
brought into this county, by the defendant, for 
sale, or to reside therein; and that the circum- 
stances stated, although found by the jury, are 
not conclusive evidence that the petitioner was 
brought into this county with such intent, or for 
sale; and that the residence contemplated by 
the first section of the act is a permanent resi- 
dence, as contradistinguished from a sojourn- 
ment. 

3. The court also refused to instruct the jury, 
that the defendant's offer and agreement to sell 
the petitioner to her husband, under the circum- 
stances stated, was evidence of an importationj 
contrary to the act of 1796, c. 67, unless the jury 
should believe, from the circumstances given in 
evidence, that the defendant had no intention, 
at the time of importation, that she should be 
sold, or should reside in this county. 

The petitioner, negro Maria, claimed her 
freedom by reason of importation, contrary 
to the act of Maryland, 1796, e. 67; by the 
first section, of which It is enacted, "that it 
shall not be lawful to import or bring into 
this state, by land or water, any negro, mu- 
latto, or other slave, for sale, or to reside 
within this state. And any person brought 
into this state as a slave, contraiy to this 
act, if a slave before, shall thereupon cease 
to be the property of the person or persons 
so importing, &c., and shall be free." By the 
fourth section it is provided, "that nothing 
in this act contained shaU. be construed or 
taken to aflfect the right of any person or 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



persons travelling or sojourning with any 
slave or slaves within this state, such slave or 
slaves not being sold, or otherwise disposed 
of in this state, but carried out of this state, 
or attempted to be carried." Upon the trial, 
evidence was given to prove that the peti- 
tioner was the slave of the defendant [Joseph 
il. White], a resident of the territory of 
Florida, and the delegate in congress from 
that territory. That he brought the slave to 
Washington to wait upon his family, while 
he was attending congress, in the winter of 
1S28-1S29. That she remained with his fam- 
ily during the session; but, at the end of the 
session, on the 4th of March, 1829, was too 
far advanced in pregnancy to be removed, 
with safety, to Florida; and was, therefore, 
left by her master in Washington. That, at 
her request, after her confinement, she was 
permitted by her master, who was reelected, 
to hire herself out in Washington, until he 
should return to congress, in December, 1829; 
which permission was given by a writing in- 
closed in a letter to Mr. French, the agent of 
the defendant. That she accordingly hired 
herself out, and received her wages to her 
ow]i use. That the defendant, learning that 
she bad a free husband in Washington, and 
that she wished to live wnth him, agreed 
that if he could raise ?400 for him he should 
have her. That the money was never raised, 
nor anj part of it ever paid to the defend- 
ant. 

Upon this evidence, Mr. Key, for petition- 
er, prayed the court to instruct the jury, 
that if, from the evidence, they found the 
facts to be as above stated, then the con- 
tinuing of the petitioner in this county, un- 
der such circumstances, is evidence of an 
importation contrary to the law of 1796, c. 
67. 

But THE COURT (nem. con.) refused to 
give the instruction. Whereupon Mr. fcSwann, 
for defendant, prayed the court to instruct 
them, that upon these facts, if believed by 
them, they ought to find their verdict for the 
defendant. 

Which instruction THE COURT refused to 
give; but instructed them that the petition- 
er is not entitled to freedom under the first 
section of the act of 1796, Q.'67, unless she 
TA'as brought into this county by the de- 
fendant for sale, or to reside therein; that 
the circumstances aforesaid, although prov- 
ed to the satisfaction of the jury, are not 
conclusive evidence that the petitioner was 
brought into this county with such intent, 
or for sale; and that the residence contem- 
plated in the first section of the act is a per- 
manent residence, as contradistinguished 
from a sojournment. 

Mr. Key then prayed the court to instruct 
the jury, that "if they believed that the de- 
fendant contracted with the husband of the 
petitioner, (a free man,) for the purchase of 
the petitioner, at the price of $400, and that 
the said husband agreed to pay the said sum 
of money, as the price of the petitioner; 
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then sucli contract is evidence of an importa- 
tion contrary to the act of assembly of 1796. 
Unless the jury should, from the circum- 
stances given in evidence, believe that the 
defendant had no intention, when he brought 
in the petitioner, of her being sold, or resid- 
ing in this county." 

But THE COURT refused to give the said 
instruction. And CRANCH, Chief Judge, 
suggested a doubt, whether a slave gained 
his freedom, under the third section of the 
act,, by being sold within three years after 
being imported, if he was not originally im- 
ported for sale, or to reside. 

The cases cited in argument were, Bap- 
tiste V. De Volunbrun, 5 Har. & J. 86; De- 
fontaine v. Defontaine, in a note to the for- 
mer ease, 5 Har. & J. 86; Henry v. Ball, 1 
Wheat. [14 U. S.] 5; Gardner v. Simpson 
[Case No. 5,237], in this court, at April 
term, 1823; Jordan v. Sawyer [Id. 7,521], in 
this court, at the same term; Stewart v. 
Notes, 5 Har. & J. 107. 
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Case 'No. 9,077. 

The MARIA BISHOP. 

[Blatehf. Pr. Cas. 552.] i 

District Court, S. D. New York. Oct. 14, 1863. 

Prize— Enemy Property — Salvage — ^Afteb Cap- 
ture. 

1. Vessel and cargo condemned as enemy prop- 
erty. 

2. The vessel and cargo having been ship- 
wrecked after seizure, and having been saved by 
saJvors, the court allowed to the salvors, as sal- 
vage, one-half of the net proceeds of the salved 

?roperty, deducting the costs incurred by the 
Jnited States in the prize suit. 

In admiralty. 

BETTS, District Judge. The above vessel 
and cargo were captured ofE Charleston har- 
bor, May 17, 1863. After seizure the vessel 
and cargo were shipwrecked. The vessel be- 
came a total loss, and was abandoned at sea, 
and the cargo was reclaimed by salvors, and 
brought to this port for adjudication. A libel 
was filed by the libellants, against the prize, 
in this court, June 3d thereafter, and a writ 
of attachment was issued thereon on the same 
day, returnable on the 23d of June following. 
The marshal returned thereon due service of 
it upon the said cargo, and no person inter- 
vening therefor, except as salvors, defaults 
were taken, according to the course of the 
court, and a decree of condemnation was or- 
dered by the court thereupon. On the hear- 
ing of the case upon the merits, it was fully 
proved on the part of the United States that 
the vessel and cargo were enemy property, 
owned in Charleston, and had been brought 
out of that port in violation of the blockade 

1 CEleported by Samuel Blatchford, Esq.] 



(Case No. 9,078) MARIA 

thereof. On the 2d of June, 1863, the Coast 
Wrecking Company filed a libel against the 
aforesaid schooner Maria Bishop and her car- 
go, demanding a salvage compensation for 
services, etc., in relieving and saving her from 
shipwreck: and loss while under capture, as 
aforesaid, by the United States. On the 21st 
of June following, the United States inter- 
posed an answer and claim, and also their 
own libel, setting forth and demanding the 
same relief for the aforesaid services. The 
United States attorney having admitted in 
court the justness of such demand, and the 
counsel for the respective parties having sub- 
mitted it to the judgment of the court to de- 
termine the amount of salvage rightfully 
payable for the salvage services aforesaid, the 
court, having examined the testimony sub- 
mitted in the ease, and considered the prem- 
ises, adjudges and determines that one-half 
of the net proceeds of the salved property, 
deducting the costs incurred by the United 
States in the prize suit, be paid to the salvors, 
or the party representing their interests. A 
decree to that efEect will be entered. 



Case No. 9,078. 

The MARIA JOSEPHA. 

[Brunner, Col. Cas. 500; i 2 Wheeler, Cr. Cas. 
600.] 

Circuit Court, D. South Carolina. jMay, 1819. 

ISTEBXATIOSAI. LAW — DCTIES OP NEUTRAL POW- 

EKS — Neutrality. 
The law of nations requires that strict neu- 
trality should be observed betvreen belligerents 
by other powers. 

In admiralty- 

JOHNSON, Circuit Justice. Questions of 
salvage ai*e always questions of the most dis- 
agreeable kind. In vain the mind looks for 
relief in its anxiety to do justice by seeking 
the aid of fixed rules and principles. Such 
questions are addressed exclusively to discre- 
tion, and that discretion must move in a 
range to which thei'e are no defined limits. 
This is attended with another embarrassing 
circumstance. It is impossible to separate 
the question of salvage from that which must 
finally dispose of the residue of this vessel 
and cargo. The same rule cannot be applied 
indifCerently to both parties claimants. If 
the residue. ought to be restored to the Span- 
ish claimants, then no salvage can be de- 
manded; if the treaty applies to the case, 
or if it does not apply, then much higher sal- 
vage ought to be paid than if it be adjudged 
to the captor. The principal question in the 
case, then, is forced upon me before I can 
dispose of that salvage; and .here I cannot 
hesitate on the decision that must be made. 
The law of nations requires of the United 
States the observation of strict neutrality be- 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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tween the belligerents. Flagrante bello, no 
neutral nation is bound to pursue a course of 
conduct that may ultimately embroil it with 
the victor. We found the property in posses- 
sion of one of the belligerents, and we are 
bound to leave it there. It is enough for us 
that we see a state of open war existing be- 
tween two powers who are able to maintain 
it. The question of right is with the god of 
armies. This is no recognition of the inde- 
pendence of Buenos Ayres; it is the recogni- 
tion of a fact known to all the world, and ad- 
mitted by the claimant himself; that of a 
state of open war between Spain and one of 
her colonies. This is a most solemn and no- 
torious fact by which nations can exhibit their 
independence to the rest of the world; and 
whilst the struggle continue other nations 
are not at liberty to distinguish between fact 
and right. Under these impressions I award 
one fifth of the net proceeds to the libelant; 
convinced that, had the captors been consult- 
ed at the time the vessel was taken charge 
of, they would have freely given that propor- 
tion to secure the rest; and that the libelants 
ought to be satisfied with eight thousand dol- 
lars for the service rendered. 

There is another point on which I feel ray- 
self called on to make a remark; that is, the 
effect of the treaty between Spain and the 
United States. The sixth article lias no bear- 
ing on the case. The object of that article 
is the protection of the vessels or effects of 
Spanish subjects from seizure, at the time of 
then- being within our jurisdiction. Nor does 
the case come under the ninth article, since, 
in whatever light Spain may think proper to 
consider the cruisers of her enemy, they are 
not pirates in the view of other nations; and 
as to the second section of the fourteenth 
article, it makes no provision for the restitu- 
tion of property captured by citizens who 
have accepted commissions to cruise against 
Spain, The provisions are, that no citizen 
shall accept such a commission, and that he 
who accepts such a commission shall be pun- 
ished as a pirate. In a government of laws, 
everything has been done which good faith 
required to be done. Laws have been passed, 
and our courts are open for the punishment 
of such as accept of commissions under the 
enemy of Spain. But information must be 
lodged and evidence produced, before it can 
be required of the courts of justice to punish 
those oCfendei-s. For anything further Spain 
must depend upon the vigilance, activity, and 
intelligence of her agents; and in no case is 
It, or can it be made, an addition to the pun- 
ishment of such offenders, that the propeity 
shall be restored, unless the United States 
may be made liable for indemnity; for when 
the capture is made, the property is vested 
in the government that grants the commis- 
sion. It is the seizure of the state, and not 
of the individuals. In the case before us, 
there is no evidence that the San MaiHn pri- 
vateer was fitted out in the United States. 
She has, indeed, very improperly, recruited 
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her crew within our limits; and eveiy indi- 
vidual concerned in that transaction will be 
punished, if prosecuted. But all the world 
knows that the arbitrary exertion of power is 
unknown to the genius of our constitution, 
and all that any state can expect of the Unit- 
ed States is, that adequate laws should be 
passed to punish and prevent the commission 
of such acts. When acts are done in evasion 
of those laws, imless the government can be 
charged with winking at those evasions, it is 
not liable to Indemnify Spain for such cap- 
tures; and om: courts of justice cannot, on 
that ground, violate the obligation of neutral- 
ity by seizing and restoring prizes that have 
been made by either party. 



Case No, 9,079. 

The MARIA MARTIN. 

[2 Biss. 41; i 1 Chi. Leg. News, 57.] 

Circuit Court, E, D. Wisconsin. Sept. Term, 
1868.2 

Collision — Primakt Cause — Negligesce — Ap- 
PBOAonixG too Neau — Lookout. 

1. A propeller ascending the Detroit river dis- 
covered the lights of an approaching barque and 
tus: about two miles distant, the night being 
clear and starlight, but did not change her course 
until within half a mile of them, and then only 
enough to pass the tug at a distance of one hun- 
dred feet, when the barque suddenly sheered and 
struck the propeller amid-sbips. Meld, it wjis 
bad seamanship in the propeller to put only so 
short a distance between herself and the tug, 
and not slacken speed. 

2. Though the proximate cause of the collision 
was the improper handling of the barque, the 
propeller, having committed faults, cannot go 
free. 

3. It is immaterial that the propeller had not 
a competent lookout, the captain and mate hav- 
ing seen the lights in good season and needing no 
information which the lookout could give them. 
After they saw the lights the responsibility at- 
tached to them. 

4. A vessel in tow is not excused from keej)- 
ins close watch, and observing and obeying all 
sicnals, 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Wis- 
consin.] 

In admiralty. Libel by the Northwestern 
Transportation Company, as owners of the 
propeller Cleveland, for damage caused by 
collision with the barque Maria Martin. 
[From a decree of the district court dismiss- 
ing the libel (case unreported), the libelants 
appeal.] 

Spaulding, Dickman and Finches, Lynde & 
Miller, for libellant. 

George B. Hibbard and Emmons & Van 
Dyke, for respondent. 

DAVIS, Circuit Justice. This case was ar- 
gued last September with eminent ability, 
and for want of time to 'read the evidence 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 12 Wall. (79 U. S.) 31.] 
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was taken under advisement. Owing to my 
official duties in other circuits and the su- 
preme court, I have been unable to consider 
it until recently. A very decided impression 
was made on my mind at the argument, 
which has been confirmed by an examination 
of the testimony. The result at which I have 
arrived is different from that of my learned 
brother, and I therefore state it with diffi- 
dence on account of bis superior knowledge 
and larger experience. As the case will 
doubtless go to the supreme court, and as 
other engagements press heavily on me, I 
have deemed it necessary only to give my 
conclusions, and shall not therefore analyze 
the testimony in order to prove their correct- 
ness. In aU cases of this kind the evidence 
is conflicting. The rules of navigation being 
well settled are easily applied to the facts in 
proof, but the difficulty lies in ascertaining 
the facts. The propeller Cleveland, owned 
by the libellants, on her voyage from Ogdens- 
burg to Chicago, during the night of the 22nd 
June, 1866, while id the Detroit river and 
ngar its mouth, collided with the barque 
Jlaria Martin, in tow of the tug ilcClellan 
on their way down the river and was sunk. 

The point to ascertain is, wjth which party, 
if either, or both, the fault rests. It is proper 
to remark, if the night had been dark and 
there had been difficulty in discovering ob- 
jects on the water, some excuse would have 
been afforded for this collision, but as there 
was a clear starlight, and the signal lights 
of all the vessels burned brightly, and gave 
sufficient indications to careful mariners, the 
accident ought not to have happened. After 
the propeller entered the river, she steered 
north by east and headed for the Bois Blanc 
light, and her officers discovered at the dis- 
tance of about two miles, the lights of the 
tug and tow. It is not important to de- 
termine whether the propeller blew her whis- 
tle after the first or second whistle of the 
tug was sounded, for that she understood the 
signal is evident, because she ported her 
helm at the distance of half a mile from the 
tug. She swung to stai-board about half a 
point and then steadied, the tug being to the 
westward of her port bow, and there is no 
evidence that the barque was not then nearly 
in range with the tug. After the tug blew 
her whistle, she also ported half a point and 
then steadied. She was then heading south- 
west by south one-half south. The propeller 
pursued her course until she was abreast of 
the tug— distant about 100 feet— when her 
wheel was put hard a-port, and she swung 
to starboard. This change of course was 
rendered necessary, as the libellants say, be- 
■cause the barque took a sudden sheer to port, 
shutting out her red light, and showing only 
her green light to the propeller, but if so, it 
availed nothing, for the barque struck the 
propeller on her port side, as she was swing- 
ing to starboard, and she went to the bot- 
tom of the river. The libellants do not 
charge that the tug was in fault, but insist 



the propeller was blameless, and that the re- 
sponsibility for the collision rests wholly 
with the barque. This position is not well 
taken. It is dear the collision occurred in a 
few minutes after the propeller answered the 
tug's whistle, and that her officers could see, 
owing to the calmness of the night and the 
conceded brightness of the lights, that the 
vessels were in close proximity to each other. 
It is equally clear that they knew that the 
Detroit river, on account of the magnitude of 
its commerce, and the number of tugs with 
loaded vessels, passing through it, had to be 
navigated, to avoid accidents, with great 
watchfulness and care, and that the tug and 
barque, whose lights they had made, as they 
were descending the river, could not be 
handled, in case of peril, as well as the pro- 
peller. Notwithstanding these things, w^e 
find these officers managing their boat with- 
out regard to the dangers of navigating this 
river, and exercising no more watchfulness 
than if they had been navigating the open 
lake. Although they saw the lights of the 
tug and barque and pronounced them to be 
very bright at the distance of two miles, yet 
they did not change the coui*se of their boat 
until the tug had signaled them to do it, and 
at this time the vessels had approached with- 
in half a mile of each other. But even then 
by the pi-actice of reasonable seamanship all 
trouble could have been avoided. If the pro- 
peller, instead of porting half a point, or 
three-fourths even, had gone a point further 
to the eastward, the collision could not have 
taken place. There was nothing in the way 
of her doing this, for the river was wide 
enough and there were no lights closing on 
them from the east. To put only one hun- 
dred feet between her and the tug, when she 
could with safety to herself put a greater 
distance between them, considering the cir- 
cumstances of this navigation, was bad sea- 
manship. Watchful and careful officers, hav- 
ing due regard to the rights of persons and 
property, would not have taken the risk that 
the officers of the propeller did. They surely 
risked enough by not changing the course of 
their boat until she was close on to the tug. 
Common vigilance required that when they 
changed the course of the propeller they 
should have made a more decided change- 
But these officers, besides not going further 
to the eastward, were in fault in not check- 
ing the speed of their boat. They should 
not have entered a narrow river, where, 
in the night, there is always more or less 
danger of collision, without materially slack- 
ening the speed at which they had been run- 
ning. And this duty was the more incum- 
bent on them, because at so short a dis- 
tance from the tug and barque they should, 
as careful seamen, have apprehended the pos- 
sibility of danger. It will not do to say the 
propeller performed her whole measure of 
duty, because she safely passed the tug, and 
that the proximate cause of the collision was 
the improper handling of the barque. The 
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propeller, having committed faults, cannot 
go free because the barque was also in fault. 
It is said ttie propeller had not a competent 
lookout, but -wlietber she had or had not is 
immaterial, because this collision -was not 
caused by any omission of duty on her part. 
The captain and mate of the propeller, stand- 
ing abaft the capstan, with the lookout near 
by, in his proper position, at a distance of 
two miles discovered the lights of the ap- 
proaching tug and barque, and from this 
time forward were in command of' the ship, 
and needed no information that the lookout 
could give them. It would have been a use- 
less thing to point out to them the lights 
which they saw Ln good season, and were 
commenting on as being very brilliant. Aft- 
er they saw the lights, the responsibility at- 
taches to them; and if the ship was after- 
wards badly managed, the lookout is not to 
blame for it. 

The next question for solution is, whether 
the responsibility for this collision rests with 
the propeller alone, or was the barque in 
such fault that the damages must be divided? 
It is plain, notwithstanding the faults of the 
propeller, that this disaster would not have 
occurred had the barque followed, as she was 
required to do, the course of the tug. That 
she did not follow after the tug, but, when 
the propeller was abreast of the tug, sheered 
to the port of the tug, shutting out from the 
propeller her red light, and showing only her 
green light, and continued on in this course 
until she struck the propeller on her port side 
as she was swinging to starboard, are facts 
clearly established by the weight of the evi- 
dence. The current or wind did not cause 
the sheering, for the barque moved faster 
than the current, and the wind, being south- 
west, would not cause her to sheer to port, 
and the officers of the boat say she steered 
well. It is said the fault was on the part of 
the tug, because at the critical moment she 
altered her course and turned short ofE to 
starboard. But the weight of the evidence 
is against this view of the case. After the 
tug blew her whistle she ported, as has been 
before stated, a half point, and then steadied 
liei-self back on her course, and was pur- 
suing it when the propeller came abreast of 
her, and continued in it until after the colli- 
sion. I agree that it is not easy to reconcile 
the sheering of the barque with the testi- 
mony of those on board of her, but we are 
more concerned to know that the sheering 
did occur than to show how it occurred. 
There have been many theories on this im- 
portant question presented for consideration, 
but I have not time to examine them. The 
conduct of the barque was the result of either 
mistaking orders or careless management. 
We have the testimony of the mate that an 
important signal was mistaken, and it is not 
at all unlikely that the en-or in management 
commenced with this mistake. 

It is in proof that the barque through the 
night did not steer after the tug, and, as she 



was a good steering vessel, the inference is 
plain that there was a want of proper ob- 
servation on the part of those who had her 
in charge. The approach of the propeller 
was not regarded by her, because the officers 
of the deck understood the signal of the tug 
for casting ofC line, instead of an approaching 
vessel. If a vessel is in tow she is not tnere- 
fore excused from keeping close watch and 
obsei-ving and obeying all signals. The duty 
of watchfulness was the greater because the 
river was full of boats, and, light as the 
night was, there was more necessity for it 
than if it had been daylight; but this duty 
does not seem to have been appreciated by 
the officers of the barque. 

When the barque made the sudden sheer 
to port, the propeller, not being required to 
anticipate it, did all she could under the cir- 
cumstances — put her wheel hard a-port. 

It follows from what has been said that a 
decree should be entered dividing the loss, 
and it is so ordered. 

This case was affirmed, on full argument, by 
the supreme court, 12 Wall. [79 U. S.] 31. 

The liability of a steamer, at night, in ap- 
preaching too near a sailing vessel, when there 
is room to give her a wide berth, enforced. The 
Western Metropolis [Case No. 17,440]. See 
also The Alabama [Id. 122]. 
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The MABIANNA FLORA. 

[3 Mason, 116.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1822.2 

Captuiie at Sea— Mistake— Damages. 

1. Case of capture or mutual combat by mis- 
take. 

2. Where a capture is lawful, the subsequent 
bringing in of the captured vessel is not a cause 
for giving damages.^ 

This was an appeal from a decree of the 
district com-t on the libel of the Portuguese 
ship Marianna Flora, by Robert F. Stockton, 
commander of the United States ship of war, 
the Alligator, in behalf of himself and his 
officers and crew; Philip Marett, the Portu- 
guese vice consul, and Vertura Anacleto De 
Britto, being claimants and respondents in 
behalf of the owners of the Marianna B'lora 
and cargo. The principal facts in the case 
were these: On the morning of the 5th day 
of November, 1821, the United States schoon- 
er Alligator, whilst on a cruise to the coast 
of Africa, commanded by Lieut. Stockton, fell 
in a with a large vessel, apparently in dis- 
tress, and which, when first perceived, was 
judged to be about nine miles from the Alli- 
gator; she was supposed, by the officers on 
board of the AUigatox', to be in distress, from 
the circumstance of her lying to shortly after 
she was first perceived, and from her having 

1 [Reported by William P. Mason, Esq.] 

2 [Affirmed in 11 Wheat. (24 U. S.) 1.] 
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apparently a flag hoisted half mast liigli. 
Lieut. Stockton made inquiries of the pui-ser 
of his vessel as to the quantity of provisions 
on hoard, and said he would move towards 
hei- and see what she wanted, and the course 
of the Alligator was accordingly changed to 
the direction of the strange sail. When the 
Alligator had arrived within gun shot of the 
latter, a gun was fired from the latter, the 
shot of which fell at a considerable distance 
forward of the Alligator's bow. American 
colors, an ensign and pendant, were immedi- 
ately hoisted on board of the Alligator. An- 
other gun was very soon fired from the 
strange sail loaded with round and grape 
shot, upon which Lieut. Stockton directed the 
bow gun of the Alligator to be fired as soon 
as it could be brought to bear, which was 
done; immediately after, another gun was 
fired from the strange sail and was returned 
by one or two of the cannonades of the Alli- 
gator, which fell short of the other vessel. 
No more guns were fired from the Alligator 
until she got within mustet shot of the other 
vessel, when Lieut. Stockton hailed her, 
which was only answered by another gun. 
Lieut Stockton then ordered a broad side to 
be fired, which was done, after which he got 
upon the arms-chest where his person and 
uniform could be seen, and waved his hat 
and trumpet to prevent further hostilities, 
when two more guns were fired by the other 
vessel. After these were returned by several 
from the Alligator, the Portuguese flag was 
seen to be hoisted by the other vessel, upon 
which Lieut. Stockton ordered the firmg to 
cease, and agam hailed, and called upon the 
other vessel to send its boat on board the 
Alligator- He was answered by another gun, 
but before this could be returned by the Alli- 
gator, Lieut Stockton had an opportunity of 
hailing several times more, and a boat came 
on board the Alligator with the mate of the 
other vessel and her papers and log-book. A 
boat was then despatched from the Alligator 
for the captain, who was brought on board. 
In answer to inquiries made of him by Lieut. 
Stockton, why he fired on the Alligator, bear- 
ing the flag of the United States, he replied 
in Portuguese, that he took her for a pirate, 
and his suspicions were strengthened because 
she did not affirm her flag; and he appealed 
to his papers to show that his vessel was a 
Portuguese merchantman. Lieut. Stockton 
replied, that he did not understand the pa- 
pers, but should send him to the United 
States for examination. Capt De Britto, the 
Portuguese master, protested against such a 
measure, and told Lieut Stockton that he 
should consider him answerable for damages. 
All on board the Marianna Flora were put 
in irons, except the captain and two boys. 
Provisions were put on board her from the 
Alligator. Lieut Abbot, of the Alligator, was 
appointed to take charge of her and conduct 
her to the United States, and on the 7th day 
of November she left the Alligator and pro- 
ceeded on her way to the United States, ac- 
16FED.CAS. — 47 
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cording to orders from Lieut. Stockton. It 
was satisfactorily proved by the evidence in 
the case, that the Marianna Flora was a 
Portuguese merchant ship, and was on her 
way from Bahia to Lisbon at the time of the 
capture. 

Messrs. Blake and Webster, for libellants. 
Messrs. Knapp and Prescott, for claimants. 



STORY, Circuit Justice. This is a most 
distressing- and calamitous case, in which a 
serious loss must be borne by one of two in- 
nocent pai*ties. The facts and the general 
principles applicable to them have been dis- 
cussed with so much fulness, accuracy, and 
ability, in the opinion s of the learned judge 
of the district court accompanying the record, 
that it is wholly unnecessaiy for me to go 
at large into the examination. In general I 
may say, that I. concur in his views of the 
facts, and the only, questions that occur for 
decision here, are questions of law lying in a 
very narrow compass. 

The first question is, whether the capture 
was justifiable; and if so, then the next and 
most important is, whether there was good 
cause for sending the vessel in for judicial 
inquiry and examination. In a time of peace 
it is admitted, that the public ships of war of 
one nation have no right to search the ships 
of other nations upon the ocean. Every ship 
sails there with the unquestionable right of 
pursuing its own lawful business without in- 
terruption; but whatever that business may 
be, it is bound to pursue it in such a manner 
as not to violate the rights of others. This 
results from the necessary. equality of nations 
upon the ocean in time of peace. The general 
maxim in such cases is, "sic utero tuo, ut non 
alienum laedas." In respect either to mer- 
chant ships or ships of war I do not know 
that there is any thing reprehensible in ap- 
proaching each other at sea. Each has an 
equal right to the use of the ocean, and nei- 
ther has any right to assert that the ocean 
within a certain distance, not essential for its 
own movements, is exclusively its own. In 
respect to ships of war which sail as in the 
present case under the authority of theii' gov- 
ernments, to arrest pirates and slave-dealers, 
the latter being in truth the worst and most 
detestable of pirates, there Is no reason why 
they may not approach any vessels descried 
at sea, for the pui-pose of ascertaining their 
real character; and it is no just cause of of- 
fence, even if aU nations had not a common 
interest in such humane and laudable enter- 
prises, that they make an approach, unless 
the conduct of such ships of war betray a de- 
sign to insult or injure those they approached, 
or to impede them in their lawful commerce. 
And merchant ships certainly may in like 
manner innocently approach each other, 
either for the purpose of information or to 
relieve their own distress, or to ascertain the 

s [Nowhere reported; not now accessible.] 
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probable ebaracter of strangers; and there is 
no breach of the customary observances or 
of the strict law of nations in such conduct 
On the other hand it is as clear, that no ves- 
sel is, under such circumstances, bound to lay 
by, and wait the approach of other ships; she 
is at liberty to pursue her voyage in her own 
way, and to use all necessary precautions to 
avoid any suspected attack or sinister enter- 
prise. Each party is, in short, left free to act 
according to his own reasonable discretion, 
taking care not to violate the rights of the 
other; and if any mischief is sustained by 
either party from accident or mistake and 
without any fault or neghgence of the other, 
it is a common evil, to be borne by the im- 
fortunate sufferer without redress. It is, in 
the phi-aseology of the common law, "dam- 
num absque injuria," a damage without a 
wrong. If, therefore, two armed ships should 
happen to meet upon the ocean and approach 
each other, end finally commence a combat 
upon mutual mistake, and without any hos- 
tile intent or any want of reasonable care, 
no wrong is done by cither, for which the 
other can justly claim a recompense, what- 
ever may be the extent of the calamity in- 
flicted. But if the attack be wanton or from 
gross negligence, the party who is in fault is 
bound to malce the most ample remuneration- 
Such are the principles deducible from the 
maxims of general justice, independently of 
those derived from the laws that regulate 
maritime warfare. 

Without doubt, pirates may be lawfully 
captured on the ocean by the ships of any 
nation, private or public; for they are the 
common enemies of all mankind, and as 
such, they are liable to the laws of war. And 
any piratical aggression or attack by an 
armed vessel belonging to any nation, or sail- 
ing under the protection of its regular ^ag 
subjects the offending vessel to the penalty 
of confiscation, in the same manner as if 
they are common pirates (see act 3d March, 
1819, c. 76 [1 Stat. 510]): nor do I conceive 
that it is indispensable to constitute piracy, 
that there should be an intent of private gain, 
for if a piratical burning or sinking of a ship 
or murder of her crew should take place by 
freebooters on the sea, it would be as genuine 
piracy as if the primary object were immedi- 
ate plunder. The act would exhibit a pirat- 
ical and felonious intent, an intent to despoil 
the owner of his property, and to accomplish 
it by the murder of the crew. The murder 
would be adminicular to the robbery. But 
every hostile attack of one armed vessel upon 
any other in time of peace is not necessarily 
pii'atical. It may be by mistake or in neces- 
sarj' self-defence, or to repel a supposed med- 
itated attack by pirates. It may be justifiable 
or excusable, and then there is no blame, or 
it may be imder circumstances of manifest 
default, and then it carries with it responsi- 
bility in damages. If, however, an attack be 
not piratical, but is yet wanton and unpro- 
voked, arising from gi'oss fraud or revenge, 



or abuse of power, it is a waging of private 
unauthorized war, and subjecis the vessel if 
captured to the penalty of confiscation. For 
that penalty is ordinarily denounced against 
property taken in delicto, where the act is an 
ofCence against the law of nations. Such, 1 
conceive, are the principles which are applica- 
ble to eases of this nature, springing from the 
general rights of nations upon the sea, and 
the duties resulting from their independence 
and amity. 

In the present case, it appears to me that 
the contest arose from mutual mistake and 
misapprehension. There is no pretence to say 
that the Alligator approached the Marianna 
Flora with any hostile intention; she was in- 
duced to do so in the first instance by sig- 
nals and manoeuvres, which were mistaken 
for indications of distress; and when the at- 
tack was commenced upon her, she had strong 
reasons to suspect the real character of the 
Marianna Flora, and at all events was entitled 
to repel a hostile attack by all the means 
in her power. The approach, even without 
these circumstances, was justifiable. It was 
in the performance of public duties confided 
to the commander by his government, and he 
might well wish to ascertain, as far as he 
might without violating the rights of other 
nations, whether the ships, met with in the 
course of his voyage, were engaged in lawful 
commerce, or in common piracy, or in the 
slave trade. If he did nothing more than ap- 
proach, without indicating an intention to 
board or to attack the Marianna Flora, no 
law is to be found within my knowledge which 
imputes it to him as a fault or violation of 
duty, and I am as far from imputing any 
fault to the Marianna Flora. In the circum- 
stances in which he was placed, her command- 
er probably did suspect the Alligator to be 
a piratical cruiser, and whether he lay to or 
shortened sail before or aftet this supposed 
discovery, is immaterial, for he had an un- 
questionable right to prepare for his defence 
as soon as he thought that the danger was 
real. The first act of aggression was certainly 
on the side of the Marianna Flora. She had 
no right to prevent by force the approach of 
the Alligator if the latter was a lawful cruiser 
in amity. But the real character of the cruis- 
er could not be known, and the firhig upon 
her, while at a great distance, if it were 
wrong, was levissima culpa, and may fairly be 
consti'ued as an indication of defensive resist- 
ance. It might justly inflame suspicion on 
the other side, but it was not decisive of medi- 
tated hostility, any more than of mistake, re- 
sulting from fear of pirates. Under these 
circumstances I agree entirely with the dis- 
trict judge in the conclusion, that the captm-e 
by the Alligator was lawful; and that her 
commander was in no fault for resisting an 
attack made upon him under no just provo- 
cation. If, indeed, there was any blame, it 
was in the first attack by the Marianna Flora; 
because she had no right to apply force, unless 
in self-defence, and where the circumstances 
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admitted of no reasonable doubt of a hostile 
or piratical attack. 

If the capture was lawful, the next question 
is, whether Lieut. Stockton was justified in 
sending hi the.Marianna Flora for adjudica- 
tion. It was argued that there was no prob- 
able cause for sending her in, and if there 
was, that probable cause forms no justifica- 
tion except in cases of the exercise of bellig- 
erent rights on the ocean. In other cases 
of marine seizures, it is said the party can 
only justify himself by the event of condem- 
nation. I am not aware that any such doctrhie 
has been judicially settled. The cases of Mur- 
ray V. The Charmhig Betsy, 2 Oranch [6 U. S.] 
04, Little V. Barreme, Id. 170, and -Maley v. 
Shattuek, 3 Craneh [7 TJ. S.] 45S, which have 
been relied on at the bar, establish no such 
doctrine; for in each of these cases the court 
■came to the conclusion, that there was no 
probable cause of capture. As far indeed as 
they go, they lead in the opposite direction, 
for the seizures in those cases were made un- 
der om* non-intercourse acts against France. 
Act 27 Feb. ISOO, c. 10 [2 Stat 7]; Act 9 
Feb. 1790, c IDS [1 Story, Laws, 588 (1 Stat 
Gil, c. 2)]; Act 13 June, 1798, c. 70 [1 Story, 
Laws, 508 (1 Stat 5G3, c. 53)]. So far from 
the court having undertaken to decide that 
probable cause would not have justified the 
capture, the judgments proceed upon the tacit 
assumption that it would, and limit the in- 
quiry to the simple fact; and in the case of 
The St Louis, 2 Dod. 210-264, where the. 
seizure of a French ship in time of peace for 
traffic in the slave trade was held a marine 
trespass. Sir William Scott expressly over- 
iniled the claim for damages upon the ground, 
that the question was of the first impression. 
The court, therefore, in the present state of 
judicial opinions on this subject, is not called 
upon to admit, that probable cause would be 
no justification. 

It is the less necessary in this case to sift 
that doctrine, because here there was not on- 
ly probable cause, but justifiable cause of cap- 
ture. The Alligator had a -perfect right to 
resist the attack and to subdue a vessel actuig 
as an enemy. And if this be so, where is the 
case which decides that a justifiable capture 
becomes tortious by sending in the vessel for 
adjudication? If in the combat any persons 
had been killed on board of the Alligator, ij; 
would have been a matter of absolute duty to 
have sent in the vessel for the deliberate con- 
sideration of the government, in what manner 
to deal with the parties to the aggression. 
If any persons had been killed on board of 
the Marianna Flora, it would have been an act 
of great pnidence to have sent her in, that the 
government m.ight have had an opportunity 
in their own courts to have ascertained the 
fact and the truth of the vindication from the 
very parties in interest, flagrante facto. It 
was not even denied in the argument, that 
cases of this sort might have authorized »the 
act, and they differ not in nature but in 
4egree only from that before the court I do 
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not say, that under. aE the circumstances it 
might not have been fit for Lieut. Stockton 
to have dismissed the Marianna Flora without 
further inquiiy. Judging from the lights now 
before the court, that would certainly be my 
own opinion, because there were strong rea- 
sons to believe, that the attack was not hos- 
tile. But we are to consider that this is not 
the case of a private ship of war. Lieut. 
Stockton held the commission of the govern- 
ment and his vesel bore the national flag. 
The attack was an indignity to that flag. It 
was a trespass upon the sovereignty of the 
nation, unintentional indeed, as the court now 
believes, but still it was a trespass. If the 
government should choose to seek any redress, 
it could be had against the vessel in our own 
ports only. If it should choose deliberately to 
investigate the circumstances, it had a per- 
fect right to institute a judicial inquiry. 
Lieut Stockton might therefore have justly 
thought, that in a case confessedly new in 
its character, he was not bound to take upon 
himself the responsibility of a final decision; 
that it was more compatible with his own 
honour and with that of the nation, as well 
as with the rights of the other party, to submit 
the whole to the judgment of a legal ti-ibunal. 
If he thought, and that certainly appears to 
have been his impression, that the attack was 
wanton and piratical, the duty of sending in 
became almost peremptory. Certainly if there 
had been no probable cause of capture, this 
would not have justified him, but as the 
capture was justifiable, it takes off aU pre- 
tence that his conduct was malicious or op- 
pressive. Lieut. Stockton might have released 
the vessel; but the question upon which dam- 
ages depends is, whether he was bound so to 
do. In a case of such novelty and responsibil- 
ity I cannot say that he was bound so to do, 
or that his mistake in not doing it binds him 
to damages. I adopt in this respect the doc- 
ti'ine of Sir William Scott in the St. Louis. 
The question here, as there, is primae , im- 
pressionis; the case here, as there, is the first 
of its kind. The nature of the attack could 
not be absolutely ascertained, in a manner free 
from doubt on the ocean, and the law arising 
out of it was certainly of no easy interpreta- 
tion. If there be any case in which the ad- 
miialty has given damages for sending in a 
vessel for adjudication, where the capture was 
justifiable, it has escaped my notice. I do 
find that damages have been sometimes re- 
fused even where the capture was a marine 
tort. I am not for making the hard duty of 
a public officer in the exercise of his discretion 
(compelled as he often is to decide suddenly 
upon emergencies) more hard by inflicting 
damages, unless the law has imposed upon 
me that duty. In this case I cannot come to 
the conclusion that such is my duty; and 
therefore with the greatest respect for the 
opinion of the learned judge of the district 
court, I feel myself compelled to reverse his 
decree as to damages, which, I tmderstand, 
is the only part of his decree appealed from. 
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restitution having been acquiesced in after the 
first decree. Under all the circumstances each 
party ought to hear Ms own costs. 

I am not sorry that the amount in contro- 
versy will enable the highest tribunal to, re- 
vise the present decision, and to correct any 
errors into which I may have fallen. 

[On appeal to the supreme court the decree 
of the circuit court was affirmed, without costs 
to either party. 11 Wheat (24 U. S.) 1.] 



Case Wo. 9,081. 

The MARIA PIKE. 

SAWYER et al. v. The MARIA PIKE. 

[6 Adm. Ree. 630.] 

District Court, S. D. Florida. Feh. 9, 1861. 

Salvage — Piloting through Daxgekous Shoals. 

[Piloting a vessel through dangerous shoals, 
where she could not have made her way unaided, 
is salvage service, if performed in connection 
with other salvage services.] 

[Cited in Pent v. The Ocean Belle, Case No. 
10,901.] 

[Libel for salvage by George A. Savage 
and others against the schooner Maria Pike 
and cargo.] 

W. 0. Maloney, for libeUants. 
John L. Tatum, for respondent 

MAHVIN, District Judge. This schooner, 
laden with cotton and molasses, got ashore 
on the Xorth Key Flats, one of the Tortugas 
Shoals. Three smacks, carrying 20 men, went 
to her assistance. They found the mastei* 
employed in staving his deck load of molasses 
to lighten the vessel. .She was lying easy, 
but surrounded with inti-icate and extensive 
shoals. On the arrival of the smacks, the 
master ceased the business of staving the 
casks of molasses, and the next morning 
forty barrels of molasses were put on board 
one of the smacks, and, sail being made she 
went off the reef into deep water, by an 
inner channel, known to the salvors, but un- 
known to the master. Considerable skill and 
good judgment were displayed by the salvors 
in managing the saUs to get the vessel clear 
of the shoals, and by subsequently piloting 
the vessel through the channel out to sea. 
The master could have got the vessel afloat 
by throwing overboard the forty barrels of 
molasses, but he could not have got her out 
of her difficulties without a pilot. The chief 
value of the service consists in the piloting, 
which very likely has been the means of sav- 
ing vessel and cargo. The value of the ves- 
sel may be estimated at $8,000, and the cargo 
at $25,000. I think $3,200 is a reasonable sal- 
vage. It is therefore ordered and decreed 
that the sum of $3,200 be allowed the libel- 
lants in full compensation for their services 
rendered in saving said vessel and cargo, 
and that upon the payment thereof, and the 
costs and expenses of this suit, the marshal 
restore said vessel and cargo to the master 



thereof, for and on account of whom it may 
concern; that the wharfage, storage and oth- 
er bills be examined, and allowed by the 
com-t among the eipeu&es. 



Case No. 9, OSS. 

The MARIA THERESA. 

District Court, E. D. Pennsylvania. July 28, 
1848. 

Shipping— Illegal Seizure of Vessel bj Amer- 
ican Consul— Lien for Wages. 

[1. Where a vessel is illegally seized by an 
American consul, in a foreign port abandoned 
by the representative of the owners, and sent 
home under a master and crew shipped by tlie 
consul, she is liable to a lien for the wages of 
such crew, and for pilotage. See The Anne, 
Case No. 412.] 

[2. There is a lien created against the vessel, 
both for wages and for pilotage.] 

[Decided by KANE, District Judge. Nowhere 
reported; opinion not now accessible. The 
above statement of the case was taken from 1 
Brightly, Dig. 589, 801.] 



Case No. 9,083. 

The MARIA WHITE. 

[1 Hask. 204.] i 

District Court D. Maine. May, 1869. 

Shipping— Perishable Cakgo- Sale by Masteu- 
, Refdsal Br Consignees — Awaiting End op 
Lat Days — Recovery against Shippers for 
Freight. 

1. A perishable cargo may be sold by the mas- 
ter at the port of discharge for the benefit of all 
concerned, when the consignees refuse to receive 
it and it cannot readily be stored in a place 
suitable to preserve it 

2. The master need not, before sale, await the 
expiration of lay-days, within which the cargo 
is to be discharged by the shippers, who are con- 
signees, if they refuse to receive it. 

3. Owners of the vessel, in such case, may re- 
cover from the shippers full stipulated freight, 
less the net proceeds from the sale of the cargo. 

In admiralty. Libel in personam by the 
owners of the vessel against the shippers, to 
recover freight according to the terms of a 
bill of lading, for carrying a cargo of ice 
from Gardiner, Maine, to New Orleans, that 
had been sold on arrival by the master from 
necessity, inasmuch as It was perishable and 
the consignees had refused to receive it. The 
owners of the cargo, who were both shippers 
and consignees, appeared, and answered that 
they did not refuse to receive the cargo at 
the port of discharge, but that the master, 
without authority or necessity, sold and sac- 
rificed it, and that the owners of the vessel 
are chargeable with its value, which was 
much greater than the stipulated freight. 

Heniy B. Cleaves, Nathan Cleaves, and Jo- 
seph Howard, for libellant 
William L. Putnam, for respondents. 



1 [Reported by Thomas Kawes Haskell, Esq., 
and here reprinted by permission.] 
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FOX, Disti-ict Judge. This libel is pro- 
moted by the owners of the brig, one of 
whom was master, to recover from the re- 
spondents Messrs. Cheeseman and Marshall, 
the balance of the freight for the transpor- 
tation of a cargo of ice for the respondents 
from Gardiner to New Orleans. The bill of 
lading is produced as evidence of the con- 
tract It bears date at Gardiner, August 21, 
1865, and recites "the lading on board of the 
brig of 2G0 tons of ice by the respondents; 
ice and dunnage to be loaded and discharged 
by shippers, with the assistance of vessel's 
crew; freight §3,000." Certain stipulations 
are found in the bill of lading touching the 
care to be exercised over the cargo on the 
voyage by the master, upon which no ques- 
tion is presented. "The ice was to be deliv- 
ered in like good order and condition, ex- 
cepting what may be lost by the natural 
waste of the article, at New Orleans, the. 
danger of the seas only excepted, unto 
Cheeseman and Marshall or agents, for the 
medical department of the United States 
army or their assigns. Freight for said ice, 
payable at place of discharge, after a proper 
discharge of cargo; twelve working lay-days 
for discharge of cargo;, after that, demur- 
rage at the rate of fifteen cents per ton on 
each register ton of vessel per day." 

The brig arrived about seven miles below 
New Orleans on the 21st of September. The 
captain went up to the city and ascertained 
that one Gould was acting agent of the re- 
spondents, who were engaged in the busi- 
ness of shipping ice to that place. The mas- 
ter called on Gould that afternoon, and in- 
formed him that he had this cargo on board 
and was ready to deliver it. Gould replied, 
that he was the agent of respondents, but 
had not received from them any bill of lad- 
ing, or instructions about the cargo. The 
next day, the master again called on Gould 
and tried to get him to receive the cargo. 
Gould offered to receive it, but said that he 
could not pay the freight or any part of it, 
as he had no funds. The master offered to 
deliver him the cargo if he would pay one 
thousand dollars on account of the freight 
and endorse on the bill of lading that the 
cargo had been delivered. Gould replied 
that he could not do it as he had no funds, 
and did not know as he could raise money 
enough to pay expense of unloading the car- 
go. Notice was given in the public prints, 
calling for the agent of respondents to come 
forward and receive the cargo, in reply to 
which, Gould a,gain appeared, claiming to 
act in behalf of respondents, offering to re- 
ceive the cargo and give the master sight 
drafts on respondents for the freight mon- 
ey, but at the same time informing the mas- 
ter, that his drafts heretofore drawn on the 
respondents had been returned protested for 
non-acceptance, one of which for ?500, or 
$600 was shown to the master hj Gould. 

Gould finally notified the master that he 
would have nothing to do with the cargo. 



and that he abandoned all claims to it The 
master thereupon took legal advice, and by 
direction of counsel the cargo was sold on ^ 
the afternoon of October 4th at public auc- 
tion for the benefit of whom it might con- 
cern. The quantity of ice delivered as per 
auctioneer's certificate was 153 tons, and 
the net amount realized was $664.85. The 
sale was advertised in three daily papers, 
and a large company was in attendance. 
The respondents had another cargo of ice 
at the time in New Orleans, and so far as 
there is any evidence before the court, the 
sale was fairly and honestly conducted, and 
the fair cash value realized. 

The vessel was not entered at the custom 
house until September 23d, and did not 
reach her berth until that day, but she could 
have been ready to discharge on the morn- 
ing of September 22d, if Gould had been pre- 
pared to receive the cargo and pay freight 
according to the bill of lading. The master 
remained at New Orleans until the 29th of 
October, but he received no communication 
from the respondents, and it is not shown 
that the bill of lading was ever forwarded 
by them to New Orleans, or that at any time 
they advised Gould, or any other person 
there, in relation to the cargo. The master 
applied to the medical department at New 
Orleans to receive the cargo, but it was de- 
clined. 

The answer of the respondents admits that 
the master did notify their agent at New 
Orleans of his arrival, but claims that the 
notice was given on the 23d, instead of the 
21st, and sets forth in justification, "that de- 
fendants at that time reasonably expected 
and supposed that their said agent at New 
Orleans would, on the arrival of said cargo, 
have sufficient funds to pay said freight, and 
they now believe that he did have sufficient 
funds as aforesaid, but that they are in- 
formed and believe that when called on by 
the master of said vessel as alleged in said 
libel, he did refuse to pay said freight in the 
manner stipulated as aforesaid, but he aid 
not refuse to receive said cargo, or have any- 
thing to do with it, but gave as a reason for 
not paying freight that he had no funds, but 
that he would receive the cargo and give 
sight drafts for the freight on defendants, 
which drafts would have been duly honored 
and paid." 

The agency of Gould is therefore fully ad- 
mitted by the respondents, and I am satisfied 
from all the evidence in the case, that at 
last, he abandoned the cargo to the master 
and refused to hav^ anything to do with it; 
and that before this, he had been requested 
by the master to obtam instructions from his 
principals by telegmph, to which he replied 
that the lines were out of order; and on 
another occasion that he had received no 
reply from them. Whilst I am still of opin- 
ion, as I intimated at the trial, that the mere 
declaration of the agent, that he had sent 
a telegram but had not received a reply, 
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may not be admissible as evidence of the 
fact that sucli a telegram liad been sent by 
him, I think the fact of the agent's having 
so informed the master is legal evidence 
bearing upon the question of good faith on 
the master's part, and of his desire and pur- 
pose to obtain directions from the shippers 
as to the disposition to be made of their 
property. 

The agent, 'n'hose duty it was to receive 
this property, having thus abandoned it with 
the information to the master that he could 
get no instructions from the shippers, what 
was the duty of the master under all the 
circumstances? In the case of an ordinary 
cargo, the duty of the master under such cir- 
cumstances, is settled by the supreme court 
of the United States, in the case of The 
Eddy, 5 "Wall [72 U. S.] 495. In the opinion 
Judge Clifford says: "When the goods are 
not accepted by the consignee or owner of 
the cargo, the carrier should not leave them 
exposed on the wharf, but should store them 
in a place of safety, notifying the consignee 
or owner that they are so stored, subject to 
the lien of the ship for the freight and char- 
ges, and after he has done so, he is no longer 
liable on his contract of affreightment." 

The master has a lien on his cargo for the 
freight due thereon, but this lien is a mere 
light of retention to hold the property as 
security for the payment of the amount due, 
and does not authorize him to sell the prop- 
erty to obtain the amount. His proper course 
is, either to retain the property from the con- 
signees, or else to libel it in admiralty, as 
this is a maritime lien, which the district 
court of the United States will enforce and 
render available by taking the property into 
its custody, and determining the amount due, 
and ordering a sale of a sufficient portion 
to realize the amount with incidental ex- 
penses. I do not think any case can be 
found, which will justify a sale by a master 
of a portion of his cargo merely to defray 
his lien for its freight. If such an one is 
reported, it has escaped my observation. If 
tfiis is the only ground on which this sale 
is to be sustained, I should think the master 
was not justified. It is claimed, however, 
that it was a necessity; that the master 
was so situated that he could not adopt any 
other coui-se; that he was obliged, from the 
very necessity of the case, to act as he did; 
and on the whole, I am inclined to adopt 
this view of the transaction. 

The agent of the shippers had, by his 
abandonment of the property, so placed the 
master that he had become the agent for 
all parties interested, and he had reason to 
believe that the shippers had th'emselves 
consented to that condition of things, as no 
advices or bill of lading had been received 
from them, although the master believed that 
an attempt had been made to obtain their 
directions. He was in a warm climate with 
a cargo of a most perishable nature, fast 
wasting away by the mere heat, more than 



forty per cent, having, as it appears, been 
already lost. The cargo was of a character 
which required a special warehouse for its 
preservation, one of peculiar construction, 
built for storing ice, and there is no evidence 
before me that such a building could have 
been obtained by the master, excepting that 
belonging to respondents, and this only by 
his surrendering all claim on the property 
and delivering it to their agent, taking drafts 
upon them for payment, which he had good 
reason to believe would be protested, and 
which he was imder no obligation to receive 
and abandon his lien. 

The cargo was of such a nature that it 
would very much diminish by its removal, 
and it must also have been attended with 
very great expense, the article being ex- 
cessively bulky in proportion to its value. 
The bill of lading requires the cargo to be 
discharged by the shippers with aid of the 
crew, and there is not any evidence before 
me of any resources at the captain's com- 
mand, to defray the expenses of discharging, 
if a place could have been obtained for it. 
It is true the master might have instituted, 
before the district court of the United States, 
a libel for his freight, but I apprehend the 
consequences would have been, that after 
def luying the court expenses, a much smaller 
amount would have remained to the credit 
of the defendants than now appears. It is 
claimed that the sale was made before the 
lay-days stipulated in the bill of lading had 
expired, and such appears to have been the 
case. But the sale was delayed to so late 
a day, that the vessel could not possibly be 
discharged before the expiration of the lay- 
days, and the respondents never appeared 
to claim the benefit of the lay-days under the 
bill of lading. The agent having declined 
to receive the cargo, and the master having 
become agent for all interested, I do not 
think he was absolutely bound to wait for 
the expiration of the lay-days before the 
sale. 

In 1 Pars. Mar. Law, 248, it is said: "If 
the charterer has refused to load a cargo, 
the master should proceed at once to obtain 
another, and not wait till the time expires 
during which the charterer had a right, by 
the charter party, to put on board goods." 
He cites Blight v. Page, 3 Bos. & P. 295. 
note, where a vessel was allowed thix'ty lay- 
days by the charter, but on her anival, the 
captain was informed by defendants' agents 
that the govei-nment had prohibited the ex- 
portation of the cargo, and that it would 
not be in their power to furnish it. The 
captain however, entered the port and re- 
mained forty-nine days, and then returned 
in ballast. Lord Keuyon held, that notice 
having been given to the master that the 
cargo would not be provided, there was no 
pretence to hold the defendant answerable 
for demurrage. This authority is cited with 
approbation by Cowen,- J., in Heekseher v. 
McCrea, 24 Wend. 309, where he says: "It 
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•was completely ascertained that Low, Wil- 
son & Co. could not fill the 130 tons, and the 
ship was not even hound to remain nil the 
lay-days had expired with any view to per- 
formance. And if there is nothing more in 
the case, the master might have immediately 
weighed anchor and sailed for home. The 
defendant's contract might be considered as 
pro tanto already broken, and the master 
absolved from the duty of all further stay." 

The case of Avery v. Bowden, 85 E. 0. L. 
728, affii-med on appeal, 88 E. C. L. 952, is 
not inconsistent with this view of the law, 
as Lord Campbell, in delivering the opinion 
of the court, states tliat the evidence did not 
show an absolute refusal to provide a cargo 
for the ship, but he says: "If the defendant, 
withiu the runmng days and before the 
declaration of war, had positively informed 
the captain that no cargo had been provided, 
or would be provided for him at Odessa, 
and that there was no use in his remaining 
there any longer, the captain might have 
treated this as a breach and renunciation of 
the contract; and thereupon, sailing away 
from Odessa, he might have loaded a cargo 
at a friendly port from another person, 
whereupon the plaintiff would have had a 
right to maintain an action on the charter 
party, to recover damages equal to the loss 
he had sustained from the breach of contract 
on the part of the defendant The language 
used by the defendant's agent before the 
declaration of war can hardly be considered 
as amounting to a renunciation of the con- 
tract, &c." 

Curtis, J., in Clarke v. Crabtree [Case No. 
2,847], says: "It is objected, that the master 
waited but twenty-four hours at Bonaire; 
that if a master sails away, without waiting 
the stipulated number of lay-days, if the 
number is stipulated, or a reasonable num- 
ber, if there be no stipulated number, he 
cannot recover for dead freight, and that the 
evidence shows, that three to five days Is 
the usual and therefore the reasonable num- 
ber at Bonaire. But the evidence only 
proves three to five days, the ordinary time 
occupied in taking a cargo of salt on board 
there; not to wait to find a cargo; and if 
the master ascertained, in less than twenty- 
four hours that by waiting three to five 
days, he could riot obtain a cargo, he was 
not only not bound to wait, but he had no 
right to wait and impose the charge of lying 
there on the charterers." I do not deem it 
an insuperable objection to the validity of 
the sale of the cargo of the Maria White that 
it occurred before the expiration of the 
stipulated lay-days. Was the sale justifiable 
from necessity? 

In Arthur v. The Cassius [Case No. 564], 
Story, J., says: "But suppose in the next 
place there was a final refusal to receive the 
cargo by the consignee, did that authorize 
the master to carry it to New Orleans? 
* « * I agree that in cases of necessity, 
the master becomes by mere intendment and 
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authority of law the agent of all concerned, 
as well of the owners of the cargo as of the 
ship. But this right of the master is to be 
clearly made out by unquestionable proof of 
such necessity. In the present case, the 
cargo could have been landed at Velasco, 
which was the port of destination. Then 
there was no necessity of carrying it else- 
where. It is said, it could not have been 
sold at Velasco for want of money in the 
hands of purchasers. Be it so. But there 
was no necessity of any sale, the cargo was 
not perishable, and therefore the sale would 
have ueen unjustifiable on the part of the 
master, since it would not have been a sale 
from necessity. * * * if the consignee re- 
fused to receive the cai-go after it was land- 
ed, and to give the bill on New York for 
the freight, then it became the duty of the 
master to place the same in the hands of 
some trustwoithy person for the security of 
his lien for the freight, and, subject thereto 
for the benefit and account of the owners. 
But no right, even under such circumstances, 
could exist on the part of the master to sell 
the cargo, unless it was perishable and 
might otherwise have been lost or have 
perished. * * * It might, perhaps, have 
admitted of a very different construction, if 
the cargo could not have been landed at 
Velasco, or there deposited in safety for the 
owners, or if the sale had become indis- 
pensable from the perishable nature and 
condition thereof." 

In that case, the cargo was lumber, freight 
payable in New York; applying the prin- 
ciples there laid down to this cargo of ice, 
in a warm latitude, fast wasting away, with 
no proper place for storage, and with no 
funds to pay the expenses of discharging the 
cargo, I am well justified in holding that 
this sale was from necessily, and authorized 
under the special circumstances attending it 
It would perhaps have been more in strict 
accordance with his duties, after the agent 
had abandoned the cargo, if the master had 
himself attempted to communicate with the 
shippers by telegraph. But I think that his 
failing so to do should not be held so great 
a violation of his duty, as to render invalid 
all his subsequent proceedings, taken under 
advice of counsel, and which were all con- 
ducted in good faith on his part, and which 
I apprehend have proved as beneficial to the 
respondents as any course which could have 
been adopted, especially as their own agent 
induced the master to believe, that the rt-- 
spondents were unwilling to send instruc- 
tions in regard to their property. 

In case of The Treasurer [Case No. 14,159], 
which was in relation *to a cargo of coal, 
the bill of lading of which had been assigned 
to the libellant, but which he did not re- 
ceive, Judge Sprague says: "Even if the 
libellant were the owner of it, the master 
would have been authorized," in case of an 
absolute refusal by him to receive the cargo, 
"as an agent from necessity, to dispose of 
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the cargo, and -would have heen responsible 
for the net proceeds, after deducting freight 
and his expenses and compensation as such 
agent." If such a necessity could esist in 
the case of a cargo of coal in Boston harhor, 
where the owner resided, and where prohar 
bly a hundred places for its landing could be 
procured, much stronger must it exist in case 
of a cargo of ice at New Orleans in the 
early part of October, on board a single deck 
vessel, not vei-y carefully stowed and pro- 
tected from the sun as it appears from the 
great waste of forty per cent in as many 
days, on a voyage from Maine. 

It must be remembered, that in the very 
outset the respondents failed to comply with 
their duty. They should have forwarded 
the bill of lading with instructions to their 
agent, and provided him with funds to pay 
freight All this they entirely failed to do. 
Their retention of the bills of lading is quite 
inexplicable. By their neglect and the aban- 
donment of their property by their agent, 
the master was thrown into a perplexing 
and hazardous situation; he was obliged to 
deal with a perishable article. Delay would 
be ruinous to the thing itself, and attended 
with great expense of demurrage if the car- 
go should be allowed to remain on board the 
vessel, and if removed and stored on owner's 
account, had it been practicable, in all proba- 
bility the owners would not have been bene- 
fited thereby; under such circumstances, 
the conduct of the master should not be 
severely scrutinized by a court of admiralty, 
so as to establish a liability in behalf of 
parties as negligent as these respondents 
are shown to have been. The master acted 
honestly, and as he believed to be for the 
best inter^ts of all parties under the vei-y 
critical position in which he was placed, and 
on the whole, the shippers have no right or 
occasion to object to his conduct in their be- 
half. 

The libel contains a claim for three days 
demurrage which is not allowed. Decree for 
the freight, less the net proceeds of sales of 
cargo at New Orleans, viz. for $2,335, and 
interest from date of filing libel. 
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The MARIETTA TILTON v. The HARRIS- 
BtJRG. 

[36 Leg. Int 66.] i 

District Court, E. D. Pennsylvania. Feb. 14, 
1879.2 

collisiox^rrles of evidence— contradicting 

Witness — Deposition before Inspectous 

— Fob 5Vhat Qsed. 

1. In a plenary cause of collision, a witness 
was regularly examined for the libellants. He 
had been previously examined on oath in an in- 
vestigation before the board of inspectors of 
steam vessels under the authority of an act of 
congress. The respondents could not use his 

1 [Reprinted by permission.] 

2 [Reversed in 9 Fed. 169.] 
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deposition before the inspectors as evidence of 
what the witness stated in it, but could only use 
it for the purpose of contradicting him. 

2. However the application of ordinary rules 
of evidence may be relaxed in a court of ad- 
miralty in proceedings which are summary and 
informal, there is no such relaxation in plenary 
causes. 

In admiralty. 

Henry Flandei-s and Cm-tis Tilton, for li- 
bellants. 

Thomas Hart, Jr., and J. W. Coulstou, for 
respondents. 

CADWALADER, District Judge. The col- 
lision occurred in Vineyard Sound near to the 
Cross Rip light-ship. The case of the libel- 
lants, owners of the schooner, was that when 
the colliding vessels were about two miles 
apart they were both approaching the Ught- 
ship upon converging courses, the schooner 
from the westwai-d, and the steamer from 
the eastward; that from this time the schoon- 
er showed her red light on the starboard 
bow of the steamer, and that throughout 
this distance, both vessels held their courses, 
without deviation, till m the peril of colli- 
sion, when the schooner ported, and the steam- 
er improperly starboarded. 

The case of the respondents, owners of the 
steamer, was that although the respective 
coui-ses were more or less easterly, and more 
or less westerly, they were not converging 
courses, that on the contrary, each vessel 
showed her green light to the other vessel 
until just before the collision, when the 
schooner improperly changed her direction, 
attempting to cross the bow of the steamer, 
and thus caused the disaster. 

What can have caused any danger of the 
collision which occurred is not easily con- 
ceivable. The night was vei-y clear, the 
moon shining in her first quax-ter. It was 
not later than nine o'clock. Each vessel had 
the proper lights burning brightly. The deck 
of each was properly manned and officered. 
There was a sufficient look-out from each ves- 
sel; and each was actually sighted from the 
other at full distance. The light-ship, at her 
usual and known anchorage, was also in full 
view from each vessel. There was no ex- 
traordinary tide or wind— the actual wind be- 
ing a full sail breeze for tlje schooner. The 
channel was broad. The narrowest part of 
it is where the light-ship lay, very near to the 
point of collision. Here the channel is three- 
quaiters of a mile wide; and vessels pass in 
deep water, both inside and outside of the 
light-ship. The seeming absence of danger 
may, perhaps, have caused inattention where 
it has not been detected. The sum of the 
velocities of the approaching vessels was such 
that if an injudicious act or omission oc- 
curred on the part of either of them, there 
may not have been sufficient time afterwards 
to avert the evil consequences. There is, 
however, no certainty on the subject The 
least improbable conjecture is, perhaps, that 
which may arise from the fact that on board 
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of tlie schooner, altbough it was tlie mate's 
watch, and he was thus nominally officer of 
the deck, her captain was also on deck di- 
recting' some of her movements before and 
at the crisis of peril. To give such orders 
was not heyond the legitimate power of the 
captain. But his simple presence on deck* 
and occasional giving of directions did not 
wholly exclude or supersede the duty or au- 
thority of the mate, whose watch it was; 
and it is not impossible that this may have 
caused some fatal misconception or confusion 
of orders. 

It is not, however, necessary to consider 
the case upon any such theory or hypothesis. 
The burden of proof is on the owners of the 
schooner, who are libellants, to show that the 
steamer was in fault. _ The question is, 
whether the libellants have relieved them- 
selves of this burden. The course of the 
steamer was more or less westwardly, with 
a. bearing towards the light-ship; and the 
course of the schooner more 'or less east- 
wardly, with a bearing which must sooner 
or later have been towards the light-ship. 
But independently of testimony which is ir- 
reconcilably conflicting, it is impossible to 
assume how far to the northward or south- 
ward of a line due east and west from the 
light-ship, either colliding vessel may have 
been at any point of time befoi-e the crisis 
of peril. Therefore the ingenious diagrams 
exhibited on the argument may define or 
elude the difficulties of the case, but cannot 
assist us in resolving them.. We know, with 
sufficient certainty, that when the colliding 
vessels, having sighted each other, were still 
perhaps two miles or further apart, their re- 
spective courses were such that the green 
light on the starboard bow of each vessel was 
shown to the other vessel. So long as this 
may have continued to be the case the ves- 
sels cannot have been upon converging 
courses, and there was no danger to be guard- 
ed against We also know that the course 
of the steamer was maintained, without any 
change, until the crisis of peril. This was 
right, unless the schooner's direction had 
been so changed in the meantime that her 
port bow, with its red light, was shown to 
the steamer. Just before the collision this 
red light of the schooner was discerned by 
those on board of the steamer. The wheel 
of the steamer was then immediately put to 
starboard. If the vessels had not been in 
very close proximity this would have been a 
wrong movement, because the steamer's helm 
should have been ported. But according to 
the preponderance of opinions of the nautical 
experts who have been examined, if the 
schooner's red light had not been previously 
shown, the putting of the steamer's wheel to 
starboard, at this crisis of peril, was not in- 
judicioua If the question were doubtful, 
there would not have been any responsibility 
for an error of judgment at such a crisis. 

The point to be decided therefore is wheth- 
er the peril was caused by any previous fault 



of the steamer. It is contended for the libel- 
lants that the schooner's course had, in point 
of fact, been previously so determined as to 
show her port light to the steamer. If such 
were indeed the- case, the vessels must have 
been on converging coiu-ses before the crisis 
of immediate perU. In that case, the steamer 
was in fault for not porting her helm in sea- 
son, to avoid the schooner. The question of 
fact is thus whether the schooner's red light 
had been shown to the steamer before the 
crisis of peril? Of the schooner's company 
two persons only survived the disaster. Of 
these two, one was not upon deck, and can- 
not have known any thing material. The 
other, a seaman named Carter, has been ex- 
amined. He testifies that he was on the look- 
out, and reported the steamer's, green light 
to the mate, when the captain came forward. 
The witness, after mentioning several orders 
given by the captain of the schooner, deposes 
that when about three quarters of a mile 
from the light-ship, and about two miles from 
the steamer, the captain ordered the helms- 
man to keep for the light-ship, that the 
steamer then bore on the schooner's port-bow, 
and the light-ship was on the schooner's star- 
board bow, and that, from this time, there 
was no change in the course of the schooner 
until a muiute before the collision. If this 
was the truth, it establishes the case of the 
libellants. But it is irreconcilably contradict- 
ed by previous sworn statements of the wit- 
ness himself. The first of these statements 
was an affidavit proem*ed and written by an 
agent of the respondents under such circum- 
stances that no effect useful to the respond- 
ents ought to be attributed to it. The second 
sworn statement was in an investigation be- 
fore the local board of inspectors of steam 
vessels. This was a sworn examination, au- 
thorized by act of congress, and appears to 
have been conducted without any exercise 
of improper influence. In this examination 
Carter states that, in his judgment, the cause 
of the collision was "the undecided move- 
ments of the captain of the schooner, who 
was very nervous and excited;" and says 
that, when both vessels were showing their 
green lights, the captain ordered the wheel 
of the schooner hard down (or a-port), and 
that, if this had not been done, the collision 
would certainly have been avoided. 

It is contended for the respondents, that 
they may use this former affidavit of Carter 
before the inspectors as evidence of what he 
states in it. The argument is founded on a 
supposed disregard in courts of admiralty of 
the ordinary judicial rules of evidence. The 
relaxation or inapplicability of such rules, 
which is to a limited extent allowable in 
summary causes, cannot, however, be extend- 
ed to plenary causes. The present is a ple- 
nary cause. Therefore the only use which 
the respondents can make of the former .affi- 
davit is to conti'adict the judicial examina- 
tion of Carter. This contradictory effect is 
so absolute as wholly to deprive the libel- 
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lants of what migM otherwise be the benefit 
of his testimony. This is the less to be re- 
gretted, because there is anothei* extra-judi- 
cial affidavit of Carter, which we have not 
seen. This was an ex parte sworn statement 
to the proctor ot the libellants. It was, under 
a notice to produce it, called for at the hear- 
ing, but was not exhibited. The call gave to 
the libellants an opportunity to exhibit it if 
they thought it confirmatory of Ms judicial 
examination. The court could not make an 
order, which was aslied to compel its produc- 
tion. But this does not prevent an unfavor- 
able presumption from its non-production. 
Such a presumption would arise in any tri- 
bunal. But the reason for the presumption 
is peculiarly strong In a court of admiralty, 
where all persons on board of colliding ves- 
sels are witnesses of necessity, rather than 
witnesses for the respective parties addu- 
cing them for examination. 

The result is that the libellants are with- 
out any support of their case from testimony 
of any one who was on board of the schooner. 
The testimony of two persons who were on 
duty in the steamer is direct and explicit 
Budd, who was on the look-out, sighted the 
schooner and reported her to the mate, whose 
watch it was. The mate responded. The 
schooner was then on the starboard bow. 
Budd, having reported her, was under no 
obligation of duty to keep her afterwards 
constantly in view. But there was nothing 
else in sight, and nothing to prevent him 
from doing so; and he t^tifies that he was 
watching her and her movements all the 
time. He certainly was in the most favor- 
able position for discerning whatever was to 
be seen. He states that when she was with- 
in about three or four hundred feet olBf, and 
on the starboard bow of the steamer, she 
luffed, which brought her across the bow of 
the steamer, and caused the collision. Mm*- 
phy, the mate, is a more important witness. 
He saw the schooner's green light before 
Budd reported her. She was about two miles 
off, on the starboard bow of the steamer. 
Murphy says, "the schooner kept on showing 
me her green light after the man reported 
her, for three or four minutes, .... when 
she shut in her green light for a second or 
two. As she did this, I told the man at the 
wheel to starboard the wheel. In a second, 
just as he commenced to starboard his wheel, 
I told him steady, for she showed her green 
light all plain again. The schooner at this 
time was two and a-half to three points on 
our starboard bow. She kept showLag her 
green light until she came down about four 
points on our starboard bow. The schouner 
put her helm hard a-port, and showed her 
red light, shutting the green light in entirely. 
At this time she was between forty and fifty 
yards off." This was just before the colli- 
sion. Murphy says further: "From the time 
I first saw the green light of the schooner 
up to the time she showed the red light, just 
before the collision, she was never less than 



two points on our stai'board bow. She did 
not indicate at all that she was going to cross 
pur bows until she showed her red light." 

Recurring to the former part of his testi- 
mony, in which he had said that three or 
four minutes after the man at the wheel re- 
'ported the schooner, ^he shut in her greea 
light for a second or two, when the witness 
starboarded, and in a second steadied— he ad- 
ded, the vessel was then "all dear of me on 
the starboard bow; she showed her gi-een 
light again immediately When I star- 
boarded and steadied, I could see the schoon- 
er; she did nothing to concern me; she did 
not actually port. The shutting out of her 
green light for an instant may have been 
due to the wind or her sail. It was not 
due to porting at that time." Here it Is im- 
portant to observe that when the green light 
was thus shut out for an instant, she did 
not show her red light, s If the red light 
had then been shown, it would have indicated 
such a changeableness, or uncertainty, in the 
course of the schooner as might have required 
the steamer to slow, or take some suitable 
precaution. But as the red light was -not 
shown at all, and the green light was im- 
mediately again in full view, no change of 
direction was indicated, none can have oc- 
curred, and there was no occasion for any 
precautionary measure. If Murphy tells the 
truth, the steamer was not in fault. His tes- 
timony is not of a negative kind. He does 
not merely say that he did not see the schoon- 
er's red light, but positively deposes that her 
green light was fully in view until the sud- 
den change of her direction which caused 
the disaster. 

The man at the wheel of the steamer, 
named Kelly, has also been examined. His 
testimony is not clear. Neither is it impor- 
tant. The man at the wheel owes no duty 
to look out. He does not leave his post, and 
is thei-e only to receive and execute orders 
of the officer of the deck; and a man at the 
wheel ot so large a vessel would not be in a 
position to see much if it were his duty to 
look out. When he receives and executes an 
order, there is nothing to fix it in his recol- 
lection unless it is immediately followed by 
some extraordinary effect. This man remem- 
bers the order to starboard given to him at 
the crisis of peril; and seems to have an 
obscure and confused recollection of the pre- 
vious order to starboard which was instantly 
countermanded. There was an interval cer- 
tainly of some minutes between the two or- 
ders to starboard; but the witness, from in- 
distinctness of recollection, or from the form 
or Inverted order of questions put to him, 
seems to express himself without any clear 
discrimination between the two orders. His 
testimony, standing alone, might perhaps be 
understood as intimating that the course of 
the steamer had been changed when the prior 

3 In one of the briefs of counsel there was a 
mistake on this point. 
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order to starboard, was given, wliieli order 
as is esplaiBed by Murphy, was instantly 
i-evoked, and never executed. All obscurity 
in this part of Kelly's testimony is however 
cleared up when we bear in mind that by 
the other evidence in the case, and by the 
pleadings and arguments on both sides, it is 
admitted, without question, that the steam- 
er's course was not, in any wise, changed, 
until just before the collision, when the only 
starboarding, properly so called, occurred. 
The witness explicitly and repeatedly states 
that he does not remember seeing the red 
light of the schooner until she thus got "right 
close," and was apparently crossing the bow 
of the steamer; and he says that if the 
schooner had kept her previous com'se she 
would, to the best of his judgment "have 
gone all dear." This witness says that when 
he first saw the schooner, he should judge 
she was about two points on the starboard 
bow as near as he can remember. He says: 
"I could not tell how far off she was. I asked 
Mr. Murphy what is that fellow doing. I did 
not know exactly how the schooner was go- 
ing, and that is the reason I asked Mr. Mtu:- 
phy. He looked through the glasses and 
made some remark that she was coming this 
way as near as I can remember." In another 
part of the testimony the witness says: 
"When I first saw the schooner and noticed 
her course, I could not say how far she was 
off; she ndight have been three or four hun- 
dred feet; I starboarded at that time; I 
mean the time when I got the order. As near 
as I can remember it was after I starboarded 
that I saw the red light of the schooner. Mr. 
Mm'phy immediately took the glasses when I 
called Ms attention to the schooner. He im- 
mediately thereafter gave me the order to 
starboard." 

It is not easy to analyze and apply this 
testimony. The libellants' counsel endeavors 
to apply it so as to impute negligence or in- 
attention to Murphy. - But I cannot see any 
sufficient reason for the imputation. The 
question put by Kelly was not one which 
required an answer from the officer of the 
deck. It was not necessary that the officer 
of the deck should be all the time using his 
glasses. The schooner and her light could 
be well discerned without them. But Murphy 
was actually using them at the time. when 
the schooner's -green light suddenly disap- 
peared and reappeared; and there is no rea- 
son to doubt that he was using them as con- 
stantly as was necessaiy. This he was doing 
independently of any suggestion from Kelly. 
On a review of Kelly's testimony, I do not 
think that it materially assists or injures the 
case of either of the litigant parties. 

A fireman named Butler, who was in the 
steamer, has been examined for the libel- 
lants. His duty was to work below at the 
coal bunker. He states that he was at work 
below when the vessel stnick, but had not 
gone below until the schooner was distant 
four or five times her length from the steam- 



er, and that he had continued to see her red 
light for ten minutes before he thus went be- 
low. It is highly improbable, if not inci-edi- 
ble, that any man could thus have gone quiet- 
ly below to his work, when within only four 
or five times the schooner's length from her, 
because a man the most unaccustomed to 
the water must then have seen that immedi- 
ate collision was inevitable. But the wit- 
ness, in cross-examination, admits that he 
"had been back at work about three minutes 
before she struck." He afterwards says 
"three or four minutes;" but persists in the 
statement that she was only four or five 
lengths off and that for ten minutes he had 
been watching the schooner, seeing, not her 
green light, but "only the red light." He ad- 
mits that he saw nothing while he was below. 
Butlex''s testimony, however qualified, would, 
if true, decide the case in favor of the li- 
bellants. He is conti-adicted by another fire- 
man named Duffy. But whether contradict- 
ed or not, the testimony of Butler is of little 
weight. Those who are in the habit of con- 
sidering the testimony of persons on ship- 
board, even that of perfeons of the nau- 
tical profession, rely very little upon impres- 
sions on the memory of witnesses who were 
not performing any duty connected with the 
subject of their evidence. Listlessness and 
inattention when off duty are frequent if not 
habitual; and this man, if he was observing 
the schooner at all, was more or less neg- 
lecting his own duty. It would be quite xm- 
safe to rely upon such evidence in opposition 
to that of the officer of the deck. Therefore 
the ease of the libeUants would fail if it de- 
pended upon testimony of persons in the col- 
liding vessels. 

The light-ship was at her anchorage, close 
to the point of collision. She was "lying 
head to the westward, stemming the tide." 
If we knew, with sufficient certainty, the re- 
spective bearings upon her of the approaching 
steamer and schooner, we might determine at 
about what distance their courses first be- 
came converging. It was not a duty of any 
one in the light-ship to observe such courses 
or bearings of passing vessels. But there 
was nothing to prevent such obsei-vation, and 
there might occasionally be strong reasons 
to induce it Two persons who were in the 
light-ship have been examined. One of them, 
a seaman named Barnard, testifies in a very 
imposing manner. But when his testimony 
is carefully considered, he appears to have 
hastily conceived crude impressions, and to 
have relied on them afterwards with over- 
strained confidence. Thus, for example, he 
undertook to say that from his position in the 
light-ship he could see on board of the steam- 
er, and that he could see no lookout on her 
deck. This he said so as to imply a state- 
ment or a belief on his part that there was 
no lookout from the steamer. Now he can- 
not have had any sufficient knowledge on the 
subject, and the testimony of those on board 
of the steamer establishes most conclusively 
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that Budd Tvas, from first to last, on the 
lookout, and remained upon the forecastle 
deck until he jumped down at the instant of 
the collision. I mention the fact here with 
a sole reference to the credit attributable to 
impressions on Barnard's mind. 

In another part of his testimony, being 
asked what enabled him to give the bearings 
accurately of both the steamer and the 
schooner when he first saw them, and wheth- 
er he looked at his compass, or made any par- 
ticular observations at the time, he answered 
"yes;" and, being asked what induced him 
to look at that time, and whether doing so 
was any pai't of his business, he answered, 
that sometimes he went and looked at the 
compass to see how vessels were bearing 
when they were coming down, and that he 
took particular notice how this schooner was 
bearing from the light-ship before the steam- 
er struck her. Here he does not mean to 
affirm that he took the bearing of either ap- 
proaching vessel (not even that of the schoon- 
er) by the compass, nor was it contended in 
argument that he did so, and yet his lan- 
guage almost implied an assertion that he 
made either some observation by the com- 
pass, or some observation of not less precise 
accuracy. 

This having been premised, we may con- 
sider his testimony. He was on the deck 
of the light-ship, and saw each of the ap- 
proaching vessels. He says that when he 
first observed the steamer she was about a 
mile and a-half off, and was bearing east 
from the light-ship, and that when he first 
observed the schooner she was about half a- 
mile off, and bore from the light-ship about 
northwest by west, and that he saw no sub- 
sequent change in the course of either vessel 
until the collision. If all these impressions 
on the mind of the witness were, in every re- 
spect, precisely coiTect, the vessels must have 
been on such converging courses that the 
schooner's red light very soon became dis- 
cernible from the steamer. In that case, 
the steamer ought to have ported her helm 
instead of continuing her course. According 
to the libella.nts' theory of the case the 
steamer was thus In fault To this theory, 
as applied through Barnard's testimony, the 
libellants* diagrams mentioned in a former 
part of this opinion are adapted. 

But the theory, so far as thus dependent 
upon Barnard's testimony, is refuted in a 
great measure, if not altogether, by that of 
the other witness, namely Plaskett, the cap- 
tain of the light-ship. Captain Plaskett was 
not on deck of the light-ship at the moment 
of the collision. But he had been on her 
deck less than, or not more than, five min- 
utes before it; and he did not go below until 
after he had seen the lights of both of the 
approaching vessels; and he testified that 
there was nothing in what he saw to lead 
him to expect a collision between them. An 
important part of his testimony with an in- 
tended application to Barnard's, is that ves- 



sels approaching at some distance eastward 
or westward of the light-ship, might change 
their courses "a point or two without alter- 
ing their lights;" and he added that a sea- 
man of experience could, with observation, 
tell from the light, the course of vessels with- 
in two points. In other words there would 
be no certainty, within twenty-two and a 
half degrees, in such impressions of the most 
accurate observer. This uncertainty may be 
considered greater as to Barnard, who was 
not a cautious observer, but conceived opin- 
ions hastily. It must be remembered also 
that both Barnard and Captain Plaskett were 
speaking of bearings from the light-ship, and 
not of the bearing of the schooner from the 
more distant steamer. Similar considera- 
tions are more or less applicable to the course 
of the steamer, which may likewise have , 
been mistaken a point or two. This in- 
creases the uncertainty, and, in effect, dou- 
bles the measure of uncertainty. ■ 

Here it perhaps becomes important to ob- 
serve moreover that Captain Plaskett says 
he saw the green light of the schoonex*, and 
does not mention her red light at all; but 
Barnard says "the schooner headed south- 
east when I first saw her, I saw both her 
lights until she got almost to us," and says 
that she then shut In her red light. This 
was almost at the ' instant before col- 
lision. Upon a comparison of these parts of 
the testimony of the two witnesses, we may 
conceive the probability, or possibility, that 
the red light of the schooner may not have 
been exhibited to the light-ship until after 
Captain Plaskett went below. If such was 
the case, the red light probably was not dis- 
cernible from the steamer, which was farth- 
er off, until somewhat later. The last sug- 
gestions are not purely conjectural. They 
acquire force when we recur to the other 
testimony, which is Inconsistent with the 
schooner having been, when Barnard first 
saw her, so far to the northward of the 
course of the steamer that the vessels were 
moving on converging lines. We do not 
know, with sufficient certainty, where the 
schooner was at any time. The course of 
the steamer, though perhaps less unceilain, 
cannot be determined with geometrical pre- 
cision. 

The case of the libellants, founded upon the 
testimony of Barnard and Butler, has been 
presented very plausibly and argued veiy 
forcibly. But the arguments have not con- 
vinced me that I ought to disregard the tes- 
timony of Murphy, the mate of the steamer, 
whose means of knowledge were the best. 
We should weigh testimony rather than 
count witnesses. 

The libel must therefore be dismissed, and, 
I regret to say, with costs. But it is hoped 
that payment of them will not be exacted, as 
the case Is one of extreme hardship. 

[NOTE. An appeal was subsequently takon 
to the circuit court, where there was a decree 
for the libelants and a reference made to a com- 
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missioner to ascertain and report the damages. 
9 Fed. 169. 

[This cause was also before the courts on a 
libel in rem filed by the widow and daughter 
of Silas E. Rickards, the first officer of the 
schooner Marietta Tilton, for damages for his 
death. There was a decree in the district court 
in favor of libelants, and damages awarded at 
§5,100. Case unreported. On an appeal to the 
circuit court the decree of the district court was 
affirmed. 15 Fed. 610. It was then appealed to 
the supreme court, where the decree of the cir- 
cuit court was reversed. 119 U. S. 199, 7 Sup. 
Ct 140.] ,_,,,^ 
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Case No. 9,085. 
MARINERS V. The KENSINGTON. 

[1 Pet. Adm. 239.] i 

District Court, D. Pennsylvania. 1801. 

Seamen's "Wages — Embezzlemext op Cargo — 

ReSPOSSIBILITY — CONTRIBUTJOJT. 

Embezzlement in a foreign port. Persons not 
of the crew assisted in lading, and a box plun- 
dered part of the cargo assigned to be stowed by 
strangers; but the crew worked occasionally- with 
them, and were ordered by the court to contrib- 
ute to the loss out of their wages. 

[Cited in Spurr v. Pearson, Case No. 13,268; 

Edwards v. Sherman, Id. 4,298; U. S. v. 

Stone, 8 Fed. 251.] 
[See Alexander t. Galloway, Case No. 167.] 

The amount of wages was not disputed. 
The seamen were charged with a sum each 
(the whole being in the ratio of wages, aver- 
aged on the officers and crew) for a loss to 

1 [Reported by Richard Peters, Jr., Esq.] 



the ship, in consequence of embezzlement of 
part of a box of cambrics and lawns, to a 
considerable amount It appeared, from cir- 
cumstances, that the embezzlement took place 
at the time of lading the ship in Liverpool, 
though it was not discovered until she was 
unlading at the port of Philadelphia. Several 
persons, not of the crew, were hired to assist 
in stowing the vessel at Liverpool; these had 
the part of the cargo assigned to them to 
stow, of which the box plundered composed 
an article; but the mate and some of the 
crew were always with them, and the case or 
bos was in a situation to admit access of the 
crew, as well those who assisted the labour- 
ers, as any others of the seamen. The box was 
discovered to have been much injured and 
broken open with a crow-bar, or some such in- 
strument, probably used at the time of stow- 
age. It was contended, by the coimsel for 
the owners of the ship, that if it could be 
even proved, that the labourers hired at Liver- 
pool to assist the crew, had committed the 
embezzlement, they were, pro hac vice, part 
of the crew, and so the whole are answerable 
civilly, though not criminally. 

BY THE COURT, If it could be proved 
that the labourers committed the embezzle- 
ment," without the participation, connivance 
or knowledge of the mariners, the latter 
would not be bound to contribute. The poli- 
cy of the law •which obliges mariners, en- 
gaged for a voyage, to be responsible for each 
other in such cases, does not apply when oc- 
casional labourers, or other strangers, commit 
depredations without the fault, negligence or 
connivance of all, or any part of the crew. 
The labourers, in this case, were not part of 
the a'ew. It is true, that if seamen are hired 
for a voyage, and work on board the ship, in 
the harbour of outfit, they may sue in the ad- 
miralty for their wages, though the voyage 
does not proceed. But this does not war- 
rant the docti-ine set up by the respondent's 
counsel, who contend that the labourers are, 
quoad hoe, a part for whom aU the crew are 
responsible. There is no doubt but that the 
seamen are answerable for embezzlement, un- 
less they can clearly shew either by positive 
evidence or strong circumstances, that it was 
committed by pei'sons not of the crew. It is 
impossible for me to say, who committed the 
act in question in this cause; it may have 
been either a separate, or joint act; it may 
have been perpetrated by the labourers alone, 
or in company with some of the crew. But, 
under the uncertainty, I think the law throws 
the burthen of proof on the mariners. They 
are prima facie responsible. Some of them 
were mixed with the labom'ers, and aH of 
them had access to the box plundered. It 
would give an opening to dangerous and ruin- 
ous collusions and frauds, if mariners were 
discharged from their responsibility, merely 
because occasional labourers were hired, to 
assist in loading a ship. Under all circum- 
stances, I am of opinion, that the mariners 
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must contribute, respectively, their proportion 
of tlie loss, and I decree accordingly. 

NOTE. Frequent decisions have been had, 
on tlie principles of this case. Where the crew 
are mixed with strangers, it behooves them to 
be peculiarly watchful; though, in some instan- 
ces, it is severe on mariners. I have generally, 
however, suspected collusion, when I have en- 
forced responsibility. One case occurred, where 
the theft was, by circumstances strong and con- 
vincing, fixed on tiiose not of the crew, and I 
decreed against any contribution. In a cause 
recently decided, the mate left the vessel, in a 
port of St. Domingo, in possession of the blacks 
— went on shore witiiout securing the hatches — 
some others of the crew followed his bad exam- 
ple — and only the cook and a sick mariner re- 
mained on board. The vessel was robbed in 
the night, by people from the shore, as it ap- 
peared from circumstances, to me. There was 
much contrariety in the testimony, but I was 
convinced, that part of the crew partook of the 
plunder. There was, beside, gross negligence, 
which, of itself, would incur contribution. I 
decreed retribution, on the usual terms. The 
articles lost, however, were greater in value, 
than the amount of wages due. T listen to tes- 
timony, to throw off responsibility, in mixed 
cases, in any reasonable degree satisfactory. 
The merchant, who increases the risk of the 
crew, by introducing strangers among them, can- 
not expect that strict and rigid proof, which is 
required in ordinary cases. 
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Case Wo. 9,086. 

MARINERS V. The "WASHINGTON. 

[1 Pet. Adm. 219.] i 

District Court, D. Pennsylvania. 1801. 

Seamen's Wages — Deductiox — Contribution — 
Food — Qcantitv — Kisd — Navy Ration. 

[i. The vessel owner can retain wages of the 
crew, as a contribution for injuries from a col- 
lision alleged to have been caused by their neg- 
ligence, until after the legal liability is estab- 
lished.] 

2. The quantum or description of articles fixed 
for mariners in merchant ships, was not intended 
to be specifically according to the various kinds 
of esculents directed for the navy; but it was de- 
clared and agreed, that of such provisions as are 
ordered to be provided by merchants for their 
seamen, the quantities of the like kinds, fur- 
nished per diem, should be the same with those 
fixed for the navy. So of equivalents, where the 
designated species could not be obtained. 
[Cited in Gardner v. The New Jersey, Case 
No. 5,233; The Elizabeth Frith, Id. 4,361; 
The Maiy, Id. 9,191; The Childe Harold, 
Id. 2,676.] 

The claim of the seamen consisted of two 
parts- 
First A demand for six dollars, each, re- 
tained by the owner [Ketland], to indemnify 
him against a suit brought against the mas- 
ter ['Williamson], in a common law court, for 
running down and damaging a schooner at 
sea. This suit is pending and undetermined, 
and the captain agreed that he meant to con- 
tend the point; alleging that no negligence 

1 [Reported by Richard Peters, Jr., Esq.] 



or misconduct on his part, or that of the crew, 
occasioned the accident 

BY THE COURT. It is clear to me, and 
must be well known to the counsel of the re- 
spondent, that the detainer of the six dollars 
out of each of the seamen's wages, is illegal. 
No contribution can legally be called for from 
them, until a recovery is had against the mas- 
ter, and the quantum ascertained. It is yet 
doubtful whether any damages will be recov- 
ered, for the accident mentioned. The mas- 
ter is satisfied that none are justly due. To 
withhold the payment under a bare possibil- 
ity, is not warranted by law. As to what 
the merchant deems prudent and safe for him- 
self, such considerations cannot control or de- 
stroy contracts. If negligence or malfea- 
zance, on the part of the master and crew, 
had occasioned the accident, the marinei's 
must no doubt contribute; but the fact and 
consequences must be legally established, be- 
fore such contribution can be called for. 

This point was given up, and the wages 
agreed to be paid. 

The second demand was for a large sum, 
under the act of congress, for payment of ad- 
ditional wages, on account of short allow- 
ance, during the greater part of an East India 
voyage home. It was agreed that, to satisfy 
the words of the act of congress (designating 
what quantity and species of provisions 
should be on board at the departure of a 
ship destined across the Atlantic) "and so in 
proportion for a longer or shorter voyage," 
there should have been on board, previous to 
sailing, two hundred and fifty pounds whole- 
some meat, two hundred and fifty pounds 
good bread, and one hundred and fifty gal- 
lons of water, for each person, of whatever 
capacity or description, in the ship. The ra- 
tion established for the navy,2 was agreed to 
be that, by which the allowance of provisions 
to mariners should be regulated. There wei'e 
eighty-fom- persons on board— the length of 
an India voyage was agreed to be equal to 
two and half voyages from America to an 
European port. 

It appeared that the Washington was amply 
provided, previous to her departiure from Phil- 
adelphia, to India, not only with the requisite 
quantity for the voyage, of enumerated ai-ti- 
cles of provisions and water, but with a very 
considerable excess. In addition, there were 
flour, rice, and cabin-stores, in abundance. 
On her return, water was taken in, and pro- 
visions, though not of the specified articles, 
purchased. The passage was uncommonly 
long. Owing to over-care in the master, in 
putting the common ship-bread into tight 
casks, which happened not to be made of sea- 
soned wood, twenty-six casks, out of thirty, 
were spoiled on the out passage. He there- 
fore, gave bread of a better kind, in less quan- 
tities, making out the allowance in ample 

2 See Act Cong. July 1, 1797, "An act pro- 
viding a naval armament" (section 7, vol. 4 
[Folwell's Ed.] p. 14 [1 Stat 524]), wherein the 
naval ration is established. 
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proportions, witli other artides ec[uivalent. 
At Batavia, tlie bread was saved, and except 
one biscuit per man, yams, rice and potatoes, 
wore given in lieu thereof. But because the 
ration was not delivered, in the Icind of escu- 
lents mentioned in the act of congress, and 
some precautions taken to ensure a suflSicien- 
cy of provisions, the mariners now set up this 
demand. 

BY THE COURT. The only groimd for es- 
tablishing a claim of the natui'e of the pres- 
ent demand, is a negligence in the master or 
owner, in not furnishing the ship before her 
departure from the port, with the quantity 
and species of provisions and water, required 
by law. Where these can be procured, no 
equivalents can be admitted as substitutes. 
But in ports, where the specific articles of 
provisions cannot be obtained, it would be 
unreasonable to suppose, that the spirit and 
intention of the law, do not permit equiva- 
lents, of other good, and wholesome esculents, 
to be substituted and supplied, in place of 
provisions damaged or consumed. The own- 
er or master is to take the best precautions 
to procure good and wholesome enumerated 
articles, which is often difficult in foreign 
ports. But they are not answerable for acci- 
dents happening to them, without negligence 
on then: part. After the requisite quantity 
and species are taken in (where they can be 
obtained) the master is the sole judge of their 
expenditure. He must not wantonly deprive 
the crew of an ample allowance. It is not 
his interest, nor does it comport with his own 
comfort, or the safety of the ship, to produce, 
by unwarrantable privations, discontents, ill- 
humour and debility, in the crew. But if the 
voyage is likely to be uncommonly procrasti- 
nated; if provisions are, by accidents, dimin- 
ished in quantity, he may, justifiably, abridge 
the usual allowance. There is not the shad- 
ow of reason to complain, where other provi- 
sions are substituted, for enumerated articles, 
damaged, consumed, or not to be proctured. 
It appears, in this ease, that there is no rea- 
sonable or legal ground of complaint. I there- 
fore dismiss this claim. 



Case No. 9,087. 

The MARION. 

[1 Story, 68 J X 3 Law Rep. 250.] 

Circuit Court, D. Massachusetts. May Term, 
1840. 

Makitjsie Ltexs — Repaihs — Domestic Ship — 

Shipwright in Possession— Origin of Lien 

— How Considered in Admibalts. 

1. There is no statute law in Massachusetts, 
which gives a lien in rem to shipwrights for 
building, equipping, or repairing ships. 

[Cited in Macy v. De Wolf, Case No. 8,933; 
The Alida, Id. 199.] 

2. By the common law, no lien exists generally 
for repairs and work done on a domestic ship; 
hut a shipwright hes a lien for the repairs and 

1 [Reported by William W, Story, Esq.] 



work done on such a ship, so long as she re- 
mains in his possession. And the owner can 
only devest tliat possession by a discharge of the 
lieu. Yet, if the owner retain possession during 
the repairs, or if after the repairs are made, the 
shipwright voluntarily yield up the possession, 
his lien is gone. 

[Cited in Marsh v. The Minnie, Case No. 9,- 
117; Pendergast v. The Kalorama, 10 Wall. 
(77 U. S.) 212: The B. F. Woolsey, 7 Fed. 
110; The Two Marys, 10 Fed. 923, 16 Fed. 
700.] 

3. It is of no consequence, how a lien arises 
under the local law, whether by statute or by 
common or municipal law. Whenever its exist- 
ence is established, the jurisdiction of the ad- 
miralty attaches to it proprio vigore. 

[Cited in The Infanta, Case No. 7,030; Crapo 
V. Allen, Id. 3,360; Nail v. The Illinois, Id. 
10,005; The Two Marys, 10 Fed. 925.] 

[Cited in Tapia v. Martinez, 4 N. M. 165, 16 
Pac. 274.] 

4. Under the facts and circumstances of this 
case it was Jield, that a lien attached upon a ves- 
sel by the common law, for materials furnished 
and repairs made, and that it had not been de- 
vested by a voluntary surrender of the vessel by 
the owner. 

[Cited in The Two Marys, 10 Fed. 926.] 

[Appeal from the district court of the Unit- 
ed States for the district of Majssachusetts.] 

Libel for repairs and materials for the 
schooner Marion, and work and labor done 
on her in the port of New Bedford, to which 
port the schooner belonged, in October and 
November, 1839, amounting in the whole to 
the sum of $221.49. There was no dispute 
about the amount due for the repairs, work, 
and materials. But when the repairs were 
undertaken, one Goodwin was the owner, 
and he subsequently transferred the schoon- 
er during the time of the repairs to the claim- 
ant [Lawrence] Grinnell. The answer insist- 
ed, that the libellant(MeFarlin)hadnolien on 
the schooner for repairs; but that they were 
a personal charge only against the owner. 
The original libel was jointly filed by Seth 
McFarlin and one William Spooner, the lat- 
ter of whom asserted a distinct and inde- 
pendent claim for painting done by him on 
the schooner, amounting to the sum of $100. 
But an exception having been taken in the 
district court, that these distinct and inde- 
pendent claims could not, In the admiralty, 
be joined in one libel, it was agreed between 
the parties, that the libel should be severed, 
and that each libellant should proceed sep- 
arately for his own claim. Upon the hearing 
in the district court, a decree was rendered 
in favor of the libellant (McFarlin), for the 
sum of $221.49; and from that decree, an ap- 
peal was taken to this court by the claimant. 

Mr. Brigham, for libellant 

On the part of the libellant, it was admit- 
ted, that, by the general maritime law, ship- 
wrights and material men had no lien upon 
a domestic ship for repairs or supplies. But 
it was contended, that by the local law of 
Massachusetts, the shipwright had a lien so 
long as he kept possession of the ship, and 
that such lien could be enforced in the ad- 
miralty. In the case at bar, the claimant 
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had the ship in his possession, and he could 
no more be compelled to abandon that pos- 
session without being first paid, than a 
mechanic or artisan would be required to 
surrender any article, which he had made or 
repaired, without being first paid. Upon the 
question of lien, the counsel cited Peyroux 
V. Howard, 7 Pet [32 U. S.] 324; The Gener- 
al Smith, 4 Wheat. [17 TJ. S.] 438; The Nes- 
tor [Case No. 10,126]; 3 Kent, Comm. 169; 
Story, Bailm. § 440; Mont Liens; Abb. 
Shipp. 108. Upon the point of the jurisdic- 
tion of the admiralty, the counsel cited The 
Robert Fulton [Case No. 11,890]; Harper v. 
New Brig [Id. 6.0901; aJid Davis v. New Brig 
[Id. 3,643]. 

G. T. Curtis, for claimant 

For the claimant, it was admitted, that the 
court had full jurisdiction of the matter, and 
that the only question was, whether the libel- 
lant had a lien by the local law of Massachu- 
setts. The vessel being a domestic ship, no 
lien is given by the general maritime law. 
There is no statute of this commonwealth 
giving such a lien; and what the libellant is 
to show, therefore, is, that he has a lien by 
the common law of Massachusetts. The 
common law lien is a mere right to detain 
the thing put into the party's possession to 
be repaired, until his charges are paid; a 
strict possessory lien founded on actual pos- 
session and a consequent right of detention. 
The Nestor [supra]; Abb. Shipp. p. 108, § 
10. This, the counsel .contended, is the un- 
questionable law of England; and to show, 
that the law of this counti-y was the same, 
it was argued: 1. From the absence of all 
authority to show, that it was different 2. 
From the recognition of this doctrine by this 
court in The Nestor. 3. From the various 
statutes passed by the state legislatures to 
amend the common law, and supply a lien, 
which should be operative out of possession. 
To show that the possession must be actual 
and exclusive, and so far as it is evidenced 
by locality, must be in the exclusive domin- 
ion of the pai-ty claiming the right of deten- 
tion, he cited Abb. Shipp. p. 108; Stoi-y, 
Bailm. § 440; Story, Ag. § 352; Franklin v. 
Hosier, 4 Bam. & Aid. 341; Raitt v. Mitchell, 
4 Camp. 146; Blake v. Nicholson, 3 Maule 
& S. 167; Chase v. Westmore, 5 Maule & S. 
180; Ex parte Bland, 2 Rose, 91; Ex parte 
Hill, 1 Mad. 61; Ex parte Deeze, 1 Atk. 228; 
Pritchard v. The Lady Horatia [Case No. 
11,438]. The idea of two concurrent liens of 
this sort, that is, of two concurrent rights of 
detention by pai-ties having no privity of in- 
terest, is impossible. Pothier, TraitS de la 
Possession, c. 4, § 1. For if the liens conflict, 
and the thing is sold without producing 
enough to pay both, what is to determine 
the apportiomnent? Liens, standing in the 
same rank of privilege, as those of difEerent 
seamen for their wages, may be apportion- 
ed; because they do not depend on pos- 
session, and, therefore, do not involve the 



idea of exclusion. But it is otherwise with 
liens founded on possession, which necessari- 
ly involves exclusion. Jacobs v. Latour, 5 
Bing. 130- Hence, it was argued, that, as the 
record here shows two parties, each claiming 
the possession, without any privity of interest, 
and the evidence tended to show an actual 
possession by both at the same time, nei- 
ther of them had such an exclusive posses- 
sion, which was indispensable to give a 
power to detain the vessel. It was further 
argued, upon the evidence, that the libellant 
never took the vessel into his custody; but 
that she lay at a public wharf, where the 
dockage was charged to the vessel itself, 
and not to the libellant, and other mechanics 
came on board there and worked. 

STORY, Circuit Justice. This is a libel 
against a domestic ship, for materials fur- 
nished and repairs made upon her in the 
port of New Bedford, in this district to 
which port she belonged at the time of the 
repairs. Under such circumstances, it is ad- 
mitted, that no lien attaches upon the ship 
by the general maritime law, as far as it is 
recognised and enforced in the courts of 
England and America. But the admiralty 
courts of this counti-y possess a general ju- 
risdiction in all cases of material-men, and 
shipwrights, for work done, and materials 
furnished for ships, engaged 'or employed in 
maritime commerce and navigation, which 
may be exercised in personam at all times; 
but can be exercised in rem only upon the 
maritime law, or in its silence, where the local 
law of the state or country, where the work 
and materials are applied, gives a lien. This 
was held in the case of The General Smith, 
4 Wheat [17 U. S.] 438; and the doctrine of 
that ease has been constantly acted upon in 
this court, as well as in the supreme court, 
whenever the question has arisen, and has 
been required to be decided. See Peyroux v. 
Howard, 7 Pet [32 U. S.] 324. See also. The 
Robei-t Fulton [Case No. 11,890]; Davis 
V. New Brig [Id. 3,043], In the present 
case, there is no statute of this common- 
wealth, which gives a . lien in rem to ship- 
wrights and others for building, equipping, 
or repairing ships, although in. most of the 
commercial states of the Union such stat- 
utes do exist. They are founded in a wise 
protective policy, and I can only express my 
surprise and regret, that our state legisla- 
ture has not provided the like remedy for 
this most important and useful class of our 
citizens, especially as it has given to carpen- 
ters and others a lien on houses under simi- 
lar circumstances. But, although no state 
statute exists on this subject, yet as we all 
know, by the common law, which is a part 
of the law of Massachusetts, every ship- 
wright has a lien for repairs and work done 
on a ship, while she is in his possession; and 
the owner or purchaser cannot devest that 
possession, except by a discharge of that 
lien. But this lien is stiictly founded upon 
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possession; and, therefore, if the possession 
either remain in the owner during the re- 
pairs, or after the repairs are made, the ship- 
■m.'ight voluntarily yield up that possession 
•without payment of his charges, his lien is 
gone, and is no longer capable of being en- 
forced in any manner -whatsoever. 

These being the undisputed principles regu- 
lating this subject, two questions have been 
argued at the bar in the present .case. The 
first is, whether, upon the whole evidence, 
there was any such possession of the schooner 
claimed by the libellant in this ease, as cre- 
ated a lien for the repairs and the materials 
sued for, at the time when the libel was filed. 
The second is, whether, assuming such posses- 
sory lien then to exist, it is such a lien as 
can be enforced in the admiralty jurisdic- 
tion, considering the schooner to be a vessel 
employed (as without doubt she was) in 
maritime trade and navigation. Upon this 
last point, I do not think, that the slightest 
doubt can now be entertained. Since the 
decisions made in the supreme court, the 
question is not, how the lien arises under 
the local law, whether it be by statute, or 
by the common or by the municipal law. 
That is wholly immaterial. The lien is en- 
forced, because it is of a maritime nature; 
and the moment its existence is established, 
the jurisdiction of the admiralty attaches to 
it proprio vigore. Such, as far as I Iinow, 
has been the uniform understanding and 
practice, in all the admiralty courts of the 
Union. In respect to the other question, it 
involves ratlier the consideration of matters 
of fact, than of law. I pass over, without 
remark, every thing, which has been sug- 
gested at the argument, in respect to the 
joint possession, asserted in the original li- 
bel, by Spooner and the libellant (lIcFarlin), 
and their joinder, in one suit, of their re- 
spective independent claims for 'work, and 
labor, and materials. After the severance of 
the suit in the court below, the present ap- 
peal brings nothing, but ilcFarlin's claim, 
before the court; and the sole question is, 
not whether he and Spooner had, or could 
have, a joint possession upon their separate 
and independent claims and liens; Dut 
whether McFarlin had such a possession 
and lien, as he now asserts in his own libel, 
to sustain his separate suit. 

The facts, as they appear in the evidence, 
are these. McFarlin is a shipwright by 
trade, and has his ship-yard, where he re- 
pairs ships, on a small island, about one 
half of which he hires of the owners in fee, 
^Messrs. Randall & Haskell, who have also a 
wharf on the premises. McFarlin has been 
accustomed to use this ship-yard, and make 
repairs at or near the wharf, for about sev- 
en years. By a contract and understanding 
between Randall & Haskell and the libel- 
lant, the libellant is at liberty to repair any 
vessels at their wharf, and fasten them 
there; and the wharfage during the repairs, 
instead of being charged to the libellant, is- 
16FED.CAS. — 48 
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charged to the owner of the vessel repaired. 
In this very case, the schooner Marion was 
brought from a wharf on the other side of 
the channel by the libellant and his work- 
men and certain riggers, and fastened at 
the wharf during the repairs. The wharf- 
age was charged to the Marion, and has not 
yet been paid by any person. During the 
time of the repairs by the libellant, from 
the 28th of October to the 21st of November, 

1839, when they were completed, the libel- 
lant and his workmen were on board ev- 
ery day. One David Field also, during a 
part of the time, while these repairs were 
going on, was on board doing work as join- 
er, in the cabin; and his work was not com- 
pleted until about the be^nning of January, 

1840. Spooner was doing the work of a 
painter on board during a part of the same 
period. While the repairs were making, 
Goodwin, the owner, having become embar- 
rassed and in doubtful circumstances, the li- 
bellant became solicitous about his pay; and 
accordingly he constantly told Field, that he 
should insist upon his retaining possession 
of the schooner, until he was paid in full. 
He also directed one of bis workmen, who 
was employed by him in a neighbouring 
shop, to keep a constant watch upon the ves- 
sel by day and by night, and if any person 
attempted to remove her without his leave, 
to prohibit him. The libel was filed in the 
district court, on the 19th of December, 
1839; up to which time, and afterwards, the 
schooner remained fastened at the wharf, 
the libellant going constantly on board, and 
asserting his intention of holding the pos- 
session, to Field, who was at work on board ; 
and during all this period no person at- 
tempted to -remove the schooner. So far, 
then, as any evidence exists in the ease, the 
original possession taken by the libellant, 
when he undertook to repair the schooner, 
and for this purpose carried and fastened 

"her to the wharf near his ship-yard, was 
never disturbed or interfered with. 

Now, upon this posture of the facts, it 
seems to me, that the possession of the 
schooner must be deemed to have been orig- 
inally taken and held by the libellant from 
the time, when he fastened her to the wharf, 
until the time, when she was libelled. He 
took, and held all the possession, which, in 
the critical circumstances, he was able to 
take; and he asserted his right of posses- 
sion openly. It is not necessary to say, that 
this possession was to be treated as to all 
intents and purposes a possession exclusive 
of the owner. In one sense, it was the pos- 
session of the owner, and under him, and 
not adverse to him, and in the nature of a 
bailment. But it was such a possession, as 
is, in my judgment, sufficient to found a lien 
upon that possession with the consent of 
the owner. If the schooner had been hauled 
up within the known limits of a ship-yard, 
owned or hired on a lease by the libellant, 
no one could doubt, thai the possession of 
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the schooner there -would be such a posses- 
sion as "would found a lien, even though oth- 
er workmen for other purposes were admit- 
ted to he on board, such as sliip joiners, and 
riggers, and painters. The possession for 
some purposes may well be deemed the pos- 
session of the owner, as for example, to en- 
title him to an action for any tort done to 
the vessel. But for the purpose of founaing 
a lien in the shipwright, the possession must 
be deemed in the shipwright; as much so, as 
if the repairs had been made in an enclosed 
dock-yard of the ship-wright. 

Then, does the fact, that the wharfage 
was to be charged to the owner of the 
schooner make any difference? I think not. 
It was a mere arrangement between Ran- 
dall & Haskell and the libeilant, for their 
mutual benefit, with which the owner, as 
such, had nothing to do. It amounted to an 
agreement on the part of EandaU & Has- 
kell, that they would look for their pay to 
the owner, and not to the libeilant; but was 
not any waiver of the possession by the li- 
beilant, founded on his general use of that 
wharf for the purposes of his business. Un- 
der the arrangement between Eandall & 
Haskell and the libeilant, the wharf was as 
much to be deemed in his possession and 
under his control, for the purpose of the re- 
pairs, as, under his lease, were the neigh- 
bouring ship-yard and other grounds. Who- 
ever seeks to devest an apparent possession 
of a shipwright, should, as I think, show, by 
incontestable proofs, that the real posses- 
sion was understood between the parties to 
remain in the owner. That would naturally 
be inferred, if the ship should be repaired 
at the wharf or dock of the owner, or at 
the wharf or dock of a third person, by a 
direct contract between the owner of the 
wharf and the owner of the ship, with which 
the shiijwright had no privity or connexion. 
But, here, the only arrangement actually, 
made, is between the shipwright and the 
owner of the wharf; and this not for one 
vessel, but for all vessels, which the ship- 
wright should or might repair there. The 
license was to him generally, and not for 
repairs for any owner in particular. 

U])on the whole, my judgment is, that the 
decree ought to be affirmed with costs. 
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p. Woods, 37; 1 13 N. B. R. 222.] 

Circuit Court, D. Louisiana. April Term, 1870. 

Baskruptct — Setting Aside Disohahge — ^Fraud 

Enowx Before Discharge — ^Immaterial 

Errors ox Appeal. 

1. A bankrupt's discharge will not be set aside 

where the fraudulent acts on which petitioning 

creditors rely for the annulling of the discharge 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



were suspected and believed to exist before the 
discharge, and when the evidence (discovered 
after the discharge) to prove such fraudulent 
acts is incompeteui and inadmissible. 
[Cited in Re Shaw, 9 Fed. 497.] 

2. When upon the whole record it appears 
that the petitioner had no case, the judgment of 
the court below will not be -evex'sed, even thotiffli 
the court may have erred in some of its rulings. 

[Appeal from the district court of the 
United States for the district of Louisiana.] 

This was a petition filed in the district 
court by certain creditors of A. P. Marion- 
neaux, a bankrupt, to annul his discharge, 
on the ground that it was fraudulently ob- 
tained. 

Chas. E. Fenner, for petitioners. 
E. C. Billings and A. de B. Hughes, for 
bankrupt 

WOODS, Circuit Judge. The petition al- 
leges in substance that the order of discharge 
was granted on February 24, 1869; that the 
bankrupt fraudulently concealed and failed 
to surrender for the benefit of his creditors a 
certain judgment in the case of Pointer v. 
Mutual Ins. Co. [um'eported], rendered in the 
sixth district court of New Orleans parish. 
That said judgment was really the property 
of the bankrupt, but the consideration on 
which it was founded was fraudulently con- 
veyed to Pointer; that for the purijose of 
giving value to the transfer, Marionneaux 
took from Pointer a note or notes, which he 
held prior to and at the time of the adjudica- 
tion in bankruptcy, and that he neither sur- 
rendered the property in the judgment, nor 
the notes. That the petitioners have long 
suspected and believed the said facts to be 
true; they were always stoutly denied by 
Marionneaux and by Pointer, and petition- 
ers had no knowledge of the same until after 
the discharge of Marionneaux, when, from 
the dying declarations of Pointer, who died 
on FebruaiT 20, 1869, and certain provisions 
in his will, they did ascertain that the facts 
in reference to said judgment were as stated 
by them in their petition. 

I have been unable to determine how this 
case comes into this court. It is called an 
appeal, but there is no testimony submitted 
to the court, and the agreed statement of 
facts does not cover all the questions of fact 
in. dispute in the court below. There are 
two bills of exceptions incorporated in the 
record, which would indicate that the case is 
here on error, but there is no writ of error, 
assignment of error, prayer of reversal or 
joinder in error. If the case is considered 
as an appeal, it Is sufficient to say that there 
is no testimony whatever submitted to the 
court, and the agreed facts do not prove or 
tend to pi"Ove that the discharge in bank- 
ruptcy of Marionneaux was fi-audulently ob- 
tained. On the eonti-aiy, the agreed facts 
do not touch that question at all. This court 
cannot, of course, say that the discharge 
ought to be set aside for fraud when there is 
no testimony whatever showing fraud. 
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Regai'ding the case as here upon error, we 
might afiann the judgment of the court be- 
low, because no errors are assigned. I have, 
iowever, looked into the record to ascertain 
whether the court below fell into any error 
lor which its judgment should be reversed. 
I think it very dear that if the petitioning 
■creditors relied solely upon testimony to 
prove tliat Marionneaux obtained his dis- 
charge by fraud, which was known to them 
before the discharge, and which in fact they 
had used in a judicial proceeding to estab- 
iish the identical act of fraud set up in this 
petition, they have no standing in courj:. If 
we look into the record we find that they did 
rely on other testimony, namely, the dying 
■declarations of Pointer, and certain provis- 
ions in his will which could be considered as 
nothing more than dying declarations re- 
■duced to writing. 

It is a well settled rule of evidence that dy- 
ing declarations are admissible only in crim- 
inal cases;, and when the death of the de- 
ceased is the subject of the change and the 
cu:cumstances of the death are the subject 
-of the dying declarations. Res; v. Mead, 2 
Bam, & 0. 605; 1 Greenl. Ev. § 156. As dy- 
ing declarations, the statements of Pointer 
were clearly inadmissible. Nor could they be 
admitted as the dedarations of one of two 
conspirators, for to make such proof com- 
petent, it must be preceded by proof of the 
conspii-acy. 1 Greenl. Ev. § 111. They can- 
not be given as a part of the res gestae, for 
the declarations were long subsequent to the 
transactions to which they relate. Eawson 
TT. Haigh, 2 Bing. 99, lOi; 9 E. 0. L. 335; 
Mai-sh V. Davis, 24 Vt 363; New Milford v. 
Sherman, 21 Conn. 101; Johnson v. Sherwin, 
3 Gray, 374. This additional proof, then, 
•on which petitioning creditors relied, was 
the merest heai'say evidence, and not admis- 
sible; and. in fact, was no evidence at all. 
This testimony, when offered, would have 
been properly excluded, and that would have 
left the petitioning creditors to rely solely 
■on facts which were well known to them 
long before the dischai-ge of Marionneaux, to 
pi-ove fraud in obtaining his discharge. So 
that, even if the court below erred in its rul- 
ings, it did not err to the damage of peti- 
tioning creditors. They had no case, and 
could not by any possibility have succeeded 
had the rulings of the court been in their fa- 
vor upon all the points reviewed. In their 
petition they set out the nature of the new 
evidence that they have discovered since the 
discharge of Marionneaux. It is the dying 
declarations of Pointer. The record shows 
that they had no case, and that their petition 
should have been dismissed. A writ of er- 
ror brings up the whole record, and the plaLa- 
tiff in error may take advantage of a fatal 
<Jefect in the declaration. Bank of U. S. v. 
Smith, 11 Wheat [24 XT. S.] 171. 'jinere is 
no error in this record for which the judg- 
ment should be revei-sed. ' 
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MARIPOSA 00. V. BOWMAN. 

[Deady, 228.] i 

Circuit Court, D. California. April 24, 1867. 

DnBEss— Illegal Demand— Propebty — Persox 
Making Demand. 
An illegal demand paid under duress of prop- 
erty may be recovered back; hut real property 
is not in duress unless there he an illegal demand 
made against the owner, coupled with a present 
power or authority, in the person maldng such 
demand, to sell or dispose of the same, if pay- 
ment is not made as demanded. 
[Cited in Hendy v. Soule. Case No. 6,339; 
Balfour v. City of Portland, 28 Fed. 739; 
The Nieanor, 40 Fed. 364.] 
[Cited in Stephan v. Daniels, 27 Ohio St 540.] 

[This was a suit by the Mariposa Company 
against C. C. Bowman.] 

John B. Felton, for plaintiff. 
Clarke & Carpentier, for defendant 

DEADY, District Judge. The complaint 
states that on November 18, 1862, Cyrus A. 
Eastman obtained a decree in the proper court 
of the state of California for foreclosure and^ 
order of sale of a portion of the real property 
known as the Mariposa estate; and that such 
portion of said property was then owned by 
John 0. Fremont and others, but that for a 
year prior to the commencement of this action 
—September 24, 1866— such estate, including 
the mortgaged premises, was the property of 
the plaintiff— a foreign corporation, formed 
under the laws of the state of New York, for 
the purpose of mining on such estate. Tliat 
while such order of sale was in the hands of 
the sheriff, and before a sale of the premises 
was made thereunder, the decree of foreclo- 
sure was duly paid and satisfied, but the sher- 
iff afterwards sold the property in question 
under such order, and wholly disregarded the 
fact that the amount due upon said decree had 
been fully paid. That at such sale the de- 
fendant became the purchaser, and received 
from the sheriff a certificate of sale, dated 
March 22, 1866, and was about to receive a 
deed from him therefor, and that the proceed- 
ings were a cloud upon the title of the plain- 
tiff and impaired the value of its stock. That 
a deed from the sheriff in pursuance of such 
proceedings would have been a further cloud 
upon such title, and that the plaintiff for the 
purpose of dispelling this cloud and "prevent- 
ing the injury done to it by the acts and pro- 
ceedings aforesaid," on September 18, 1866, 
paid to defendant the sum which he pretend- 
ed to have paid for the property at the sale 
—namely, §38,003.60, together with 12 per cen- 
tum thereon, and the fee for the certificate 
— §2. That there was collusion between said 
Eastman and the defendant in this— that de- 
fendant did not pay any money on account of 
the purchase, but by an arrangement with 
Eastman the amount bid was credited on the 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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decree, and that the defendant then knew that 
the decree had heeu fully paid. 

Althoug-h the fact is not explicitly stated in 
the complaint, it must be inferred from what 
appears therein, that the plaintiff, after the 
order of sale was issued, succeeded in some 
way to the interest of Fremont and others, 
and thereby became entitled to redeem the 
property from the purchaser, at the sale afore- 
said. 

On this state of facts the plaintiff claims 
that the payment by it to the defendant was 
made under such compulsion as entitles it to 
maintain tliis action to recover back the 
amount so paid. 

The case of the plaintiff has been presented 
with great zeal and ability by counsel, but my 
judgment is not convinced. The leading case 
cited for the plaintiff (Boston & S. Glass Co. v. 
City of Boston, 4 Mete. [Mass.] 187) gives the 
rule on this subject as follows: "If a party 
with a full knowledge of all the facts of the 
case, voluntarily pays money In satisfaction 
or diseliarge of a demand unjustly made on 
him, he cannot afterwards allege such pay- 
ment to have been made by compulsion, and 
recover back the money, even though he 
should protest, at the time of such payment, 
that he was not legally bound to pay the 
same. The reason of the rule, and its pro- 
priety, are quite obvious, when applied to a 
ease of payment upon a mere demand of 
money, unaccompanied with any power or au- 
thority to enforce such demand except by a 
suit at law. In such case, if a party would re- 
sist such demand, he must do so at the thresh- 
old. The parties treat with each other on 
equal terms, and if litigation is intended by 
the party of whom the money is demanded, it 
should precede payment. If it were not so, 
the effect would be to leave the i>arty who 
pays the money the privilege of selecting his 
own time and convenience for litigation; de- 
laying it, as the case may be, until the evi- 
dence, which the other party would have re- 
lied upon to sustain his claim, may be lost by 
the lapse of time and the various casualties 
to which human affairs are exposed. "The 
rule alluded to, when properly applied, is 
doubtless a salutary one, and is not to be de- 
parted from, but in cases resting in a plain 
and obvious distinction from such as are ordi- 
narily and familiarly known as embraced 
within it." 

The court then states the exception as fol- 
lows: "If there be a controlling necessity in 
the case, arising from the peeuliai* circum- 
stances under which the money is demandefl, 
the mle does not apply." The cas^ cited in 
support of this exception to the general rule, 
are, where money is extorted by duress of 
goods as where a party having the plate of 
another in pawn, refuses to deliver it to the 
owner, except upon the payment of an illegal 
demand; or where tonnage or light money is 
illegally demanded by a collector as a condi- 
tion precedent to granting a clearance to a ves- 
sel, or to liberate a raft of lumber detained to 



exact an Illegal toll; "and generally where 
money is paid to obtain possession of property 
which the party, making the illegal demand, 
has under his control, such payment will be 
considered compulsory." Astley v. Reynolds, 
2 Strange, 916; Ripley v. Gelston, Johns. 
201; Chase v. Dwinal, 7 Greenl. 134; Shaw v. 
Woodcock, 7 Barn. & 0. 73; Morgan v. Palm- 
er, 2 Barn. & C. 729. 

In the ease at bar, the facts were all known 
to the plaintiff at the time of payment. The 
property alleged to be in duress, A\'as in its 
possession and still remains so. No demand 
was made upon the plaintiff for money what- 
ever. But on the contrary, the plaintiff as a 
volunteer came forward and paid this money 
to the defendant, for the purpose, at most, of 
removing what it deemed a cloud upon its 
title, or preventing a further cloud from set- 
tling thereon. 

While I do not admit the doctrine contended 
for by defendant's counsel, that the duress of 
real property is never a sufficient compulsion 
to justify the payment of an illegal demand, 
I think it will be found, that a mere cloud up- 
on the title, or of a threat to create one, has 
never been held to produce such compulsion. 
Suppose a case: a mechanic files a lien upon 
the property of A. The demand for which 
the lien is filed is an illegal one in whole or in 
pai-t. So long as this claim remains of record 
unsatisfied. It may be said to be a cloud upon 
the title of the owner. But that is not a con- 
trolling necessity which compels the owner to 
pay the illegal demand, and if he does pay it 
with knowledge of the facts, he cannot re- 
cover back the amount. To make it a case of 
payment under compulsion, there must be an 
illegal demand, coupled with a present power 
or authority in the person making such de- 
mand, to sell or dispose of the property, if 
payment' is not made as demanded. The case 
of a mortgage with a power of sale by the 
mortgagor without judicial proceedings, or of 
a mortgagor in possession after condition bro- 
ken, or of a tax collector armed with a war- 
rant which authorizes him to distrain prop- 
erty for taxes, are the leading instances given 
in the books of duress of real property which 
excuses the payment of an illegal demand 
with knowledge of the fact. 

Hays V. Hogan, 5 Cal. 241, is cited by plain- 
tiff to show that a party paying money to pre- 
vent a cloud upon his title to real piniperty, 
may recover the amount, because paid under 
compulsion. In that case the defendant was 
proceeding to sell the property of the plaintiff 
for municipal taxes, upon a warrant authoriz- 
ing him to distrain for the same. The court 
held that the tax was illegally assessed; and 
this was sufficient to justify the conclusion 
that the plaintiff was entitled to recover back 
the money. It is true that the court in the 
course of its opinion say, that the plaintiff 
paid his money "to protect his property from 
a clouded title;" but it appears to me that the 
expression was a mere inadvertence. 

The illegal collection or exaction of taxes. 
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tolls or fees, by persons having official posi- 
tion or under color of office, are placed upon 
peculiar grounds, and for obvious reasons. 
Money paid upon a demand made under such 
circumstances, has been recovered back, when 
as between private parties, dealing upon equal 
terms, the action could not have been main- 
tained. In this case the plaintiff was under 
no sucii compulsion. At most, there was but 
a cloud upon his title, by reason of the sale 
and sheriff's certificate. The money was not 
paid to prevent this, for it was already a fact 
accomplished. True a conveyance from the 
sheriff to the defendant would follow in six 
months, unless the plaintiff redeemed, by the 
payment to the former of -the purchase money. 
But the defendant did not demand this money 
of the plaintiff and could not collect it by law. 
The plaintiff having volunteered to become 
the successor in interest to the judgment 
debtor, sought to redeem the property from 
the effects of the sale. This was a privilege 
which the law gave it, to be exercised or not 
at its own option. The plaintiff was the ac- 
tor. Under these circumstances, one of two 
courses was open to it; either to resist the pro- 
ceedings founded on the sale, on the ground 
of its illegality, or to submit to them and re- 
deem. In the former case the plaintiff could 
have had the sale set aside and the order 
therefor returned. The court, where the pro- 
ceedings were pending, had control over its 
officer and process, and upon the facts alleged 
would undoubtedly have given the plaintiff 
relief. And, in any event, it might have 
brought a suit in equity to set aside the con- 
veyance and sale as illegal and a cloud upon 
its" title. But the plaintiff, instead of resisting 
this claim at the threshold, chose to pay the 
defendant the purchase money and redeem. 
Having made its election, without such com- 
pulsion as makes the payment in contempla- 
tion of law involuntary, it must abide the re- 
sult, and cannot recover the money back. 
The demurrer to the complaint is sustained. 
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MARKET BANK OP TROY v. SMITH et al. 

[7 Am. Law Reg. 667; 4 Wkly. Law Gaz. 407.] 

District Court, D. Wisconsin. March 23, 1858. 

Usury— New York Statute as to Corfouatioks 

— Accommodation Endorsers— Effect 

OF UsDRY on Contract. 

1. The statute of the state of New York, that 
no corporation shall interpose the defence of 
usury, does not extend to suits against accommo- 
dation endorsers for corporations. 

2. Where tte law of a state forbids a corpora- 
tion taking over a cei'-ain amount of interest, is 
a contract for a greater amount void? If not 
void, the surplus interest paid should be credit- 
ed to the debtor, as not collectible. 



MILLER, Disti-ict Judge. This suit is 
against the defendants as endorsers of a 
promissory note, of which the following is a 
copy: 

"Office of the Milwaukee & Horicon R. R. 
Co., MUwaukee, Wis., jVIareh 23d, 1858. §20,- 
000. Three months after date for value re- 
ceived, the Milwaukee and Horicon Railroad 
Company promise to pay to the order of X B. 
Smith, Jasper Vliet, Garret Vliet and Daniel 
H. Richards, with interest, twenty thousand 
dollars, payable at the American Exchange 
Bank, in New York; having deposited here- 
with as collateral security with authority to 
sell the same on the non-performance of their 
promise, in such manner as the holder hereof 
may deem proper, either at public or private 
sale, and apply the proceeds hereon, sixty of 
the first mortgage bonds of this company of 
one thousand dollars each, payable in 1878, 
with the coupons that fall due November 1, 
1857, attached. Milwaukee & Horicon Rail- 
road Company, by J. B. Smith, President 

"Endorsed: J. B. Smith. Jasper Vliet. 
Garret Vliet D. H. Richards." 

This note was given to the Market Bank in 
lieu of other notes, amounting in the aggre- 
gate to the sum of twenty thousand dollars, 
that had been previously negotiated at the 
bank. The negotiation for a loan on those 
notes to the company was commenced at the 
instance of the company, through a resident 
of Milwaukee, who was a relative of the cash- 
ier of the bank. By a private agreement, in- 
terest at the rate of seven per cent was paid, 
and exchange, and also a bonus to the agent, 
which was divided between the agent and the 
cashier of the bank. The exchange was 
charged and paid, at the rate of exchange be- 
tween Milwaukee and New York, which was 
much higher than.that between Troy and New 
York. On the giving of the note in suit, the 
same conditions were contemplated, but they 
were not carried out The agent received the 
collaterals and the bank holds them. The 
plaintiff is a banking association under the 
general banking law of the state of New 
York, Jocated in the city of Troy, where it can 
do business, and not elsewhei-e. This was a 
contract made and executed in the state of 
New York; and it must be controlled by the 
laws of that state. By those laws, the rate 
of interest upon the loan or forbearance of 
money is seven per cent. And no person or 
corporation shall directly or indirectly take or 
receive, in money, or in any other way, any 
greater sum. And all bonds, bills, notes, as- 
surances, conveyances, and all other contracts 
or securities v.'hatsoever, (except bottomry 
and respondentia bonds or contracts,), and aU. 
deposits of goods, or other things whatsoever, 
whereupon or whereby there shall be re- 
served or taken, or secm*ed, or agreed to be 
reserved or taken any greater sum or greater 
value for the loan or forbearance of any mon- 
ey, &c., shall be void; and any person re- 
ceiving interest in violation of the law, shall 
1 be deemed guilty of a misdemeanor, and on 
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conviction shall be punished by a fine or im- 
prisonment. In April, 1850, an act was passed, 
that no corpoi-ation shall hereafter interpose 
the defense of usury in any action. [Laws 
N. Y. 1850, p. 334.] Associations formed un- 
der the general banliing law of the state of 
New York, according to decisions of the 
courts of that state, are not bodies corporate 
and politic within the spirit and meaning of 
the constitution of the state; but they are 
nevertheless coi-porations for all practical pm'- 
poses. And they are subject to the general 
laws of the state regulating the rate of inter- 
est. The books of reports of the state eon- 
tain many eases in favor of and against banks 
and banking institutions involving the ques- 
tion of usury. The proof shows that the orig- 
inal notes were given to the bank by the rail- 
road company, endorsed by these defendants 
as payees, on a loan of money by the bank to 
the company. If the original notes were void 
for usury, tiie note in suit is to be considered 
void. Armsti'ong v. Toler, 11 Wheat. [24 U. 
S.] 258; Jackson v. Packard, 6 "Wend. 415; 
Tuthill V. Davis, 20 Johns. 285; Andrews v. 
Pond, 13 Pet. [38 U. S.] 65; Walker v. Bank 
of Washington, 3 How. [44 U. S.] 62. If the 
charge for exchange was a cover for usury, 
the contract was usurious and void. 

In the case of Leavitt v. Curtis, 15 N. Y. 
9, it is decided, in effect, that under the act 
of April, 1850, a corporation cannot set up 
usury in any way to defeat a conti-act oth- 
erwise valid. And in Southern Life Insur- 
ance & Trust Co. V. Packer, 17 N. Y. 51, 
it is decided that the act applies to foreign 
corporations litigating in the courts of that 
state. In the opinion, the court use, in ref- 
erence to the act, the words "this partial re- 
peal of the usury laws." The act is not to 
be considered a repeal of those laws, but 
merely a prohibition of the defense of usury, 
on the part of corporations, in the courts of 
the state. It is not intimated in either of 
the cases, that the act was intended to in- 
clude accommodation endorsers for co!rpora- 
tions. The contract or transaction may be 
usurious; but that shall not be allowed to be 
pleaded in the courts of the state by a cor- 
poration. Coi-porations alone ai-e prohibited 
from interposing the defense of usury. The 
system of the usui-y laws of New York, for 
the protection of individuals makes usurious 
contracts void; but the contracts of corpora- 
tions are made an exception, by the act, mere- 
ly to the extent of their interposing the plea 
of usury in the courts. The act declares it 
to be the policy of the state to withhold pro- 
tection only from corpomtions. The act does 
not make contracts of corporations, to give 
more than seven per cent, interest, valid. It 
merely withdraws protection from corpora- 
tions. The usury laws are left in full force 
against the lender. The note of the railroad 
company, and the endorsement of the defend- 
ant, were but one ti-ansaction. The endors- 
ers were essential parties to the transaction. 
If the act had prohibited the defense on all 



contracts of corporations, then the defendants 
might be included in the prohibition. The 
defendants are so far parties to the note, as 
accommodation endorsers, that they may ob- 
ject to its payment for usury. Jones v. 
Hake, 2 Johns. Cas. 60; Wilkie v. Roosevelt, 
3 Johns. Cas. 206; 11 Wend. 329; 8 Paige. 
641; 9 Paige, 187; 7 Paige, 602. In the case 
of Bock V. Lauman, 24 Pa. St, 435, it is de- 
cided that a bill of exchange drawn at Buffa- 
lo, by the agent of a railroad company, to 
the order of the president of the company, 
and endorsed by the defendant, when it was 
negotiated in New York, on usurious loan, 
was void as to the endorsers; although by 
the act of 1850, it should be valid against the 
company. That is the only adjudicated case 
on this subject. And, although it is not of 
equal authority with a decision of the court 
of appeals of New York upon the construc- 
tion and force of a statute of that state, yet 
it is a decision of a highly respectable com-t, 
and worthy of favorable consideration. The 
law of the state of New York in the most pos- 
itive terms forbids corporations from receiv- 
ing a greater amount of interest than seven 
per cent 

It was argued by counsel that, independent 
of the penalty for usury, the note in suit 
should be considered void as a conti-act for a 
greater amount of interest than a corporation 
was allowed by law to receive. In the ease 
of Fleekner v. Bank of TJ. S., 8 Wheat. [21 
U. S.] 338, the court say: "The act incorpo- 
rating the Bank of the United States does 
not avoid securities, on which usurious inter- 
est may have been taken; and the usury laws 
of the state cannot be set up as a defense to 
a note, on which it is taken. It is merely a 
violation of the charter for which a remedy 
may be applied by the government." But in 
the subsequent case of Bank of IT. S. v. 
Owens, 2 Pet. [27 U. S.] 527, the court de- 
cide that such a contract and loan on the part 
of the bank are void on general principles. 
The court remark: "Courts of justice are in- 
stituted to carry into effect the laws of a 
counti-y and they cannot become auxiliary to 
the violation of these laws. There can be 
no civil right, where there can be no legal 
remedy; and there can be no legal remedy 
for that which is in itself illegal." Such has 
also been the ruling of the supreme court of 
Ohio. Bank of Chillicothe v. Swayne, 8 Ohio, 
257; Greed v. Commercial Bank of Cincin- 
nati, 11 Ohio, 489; Miami Exporting Co, v. 
Clark, 13 Ohio, 1. Also in 5 Conn. 560. It .is 
well understood that a corporation created by 
statute is a mere creatm-e of the law; and 
can exercise no powers, except those which 
the law confers upon it, or which are inci- 
dent to its existence. Head v. Providence 
Ins. Co., 2 Cranch [6 U. S.] 127; Bank of U. 
S. V. Dandridge, 12 Wheat. [25 U. S.] 64; 
Bank of Augusta v. Earle, 13 Pet [38 XJ. S.] 
587; Perrine v. Chesapeake & D. Canal Co., 
9 How. [50 U. S.] 172; Pearce v. Madison & 
I. R. Co., 21 How. [62 U. S.] 441. Whenever 
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a corporation makes a conti-act, it is a con- 
tract of the legal entity of the artificial he- 
ing created by its charter. The only right 
it can claim are the rights which are given 
to it in that character. A corporation can 
make no contracts and do no acts, except 
such as are authorized by its charter, and 
those acts must be done by such ofBcers or 
agents, and in such manner as the charter 
authorizes. The public have an interest, that 
banks shall not impose upon the necessities 
of their customers. Banks are created for 
the accommodation of the public, and they 
should not be allowed to assume a power of 
oppression. It is not the duty of the coiurts 
to lend their aid in carrying out contracts of 
banks, prohibited by their charter, or the laws 
of their state. Public policy as well as pub- 
lic interest require that usurious contracts, 
or loans of banks upon an amount of interest 
forbidden by law, should not be enforced by 
the courts. But as I have come to the con- 
clusion that these defendants can plead, in 
theh: discharge, the law of the state of New 
York against usury, it is not necessary to 
consider further this last subject. At all 
events, the surplus interest paid over the le- 
gal rate, shoxild be credited to the debtor, as 
not collectible. 
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MARKET v. MUTUAL BEN. LIFE INS. CO. 

[3 Law & Eq. Rep. 647; i 6 Ins. Law J. 537.] 

Circuit Court, D. Massachusetts. April 13, 
1877. 

Discovert— PowcY of Insurance— Spboipio Per- 
roRMAXOE — MisJOiNDEu — Laches — Demubrer. 
[1. A bUl wliich seeks, firstly, the discovery 
and production of an application for a policy of 
insurance and of the policy made thereon, and, 
secondly, a decree requiring the delivery of the 
policy and a specific performance of a contract 
to deliver it, is bad for multifariousness.] 

[2. A bill for discovery in aid of a suit at law 
cannot be maintained in the absence of allega- 
tions that it is material that the discovery should 
be had, and that the court of law in which the 
case is pending cannot compel the discovery.] 

[3. A biU for specific performance of an agree- 
ment to deliver a contract of insurance cannot 
be maintained when the same is not filed for 
more than ten years after the cause of action 
accrued. Under such circumstances the suit is 
barred, both on the ground of laches and by the 
statute of limitations.] 

Bill in equity for the discovery and pro- 
duction of the original application for a policy 
of insurance, and of a policy of insurance 
alleged to have been made by the defendants 
in accordance with the application, such dis- 
covery and production being sought to enable 
the complainant to maintain a suit at law; 
and also for the specific performance of an 
alleged agreement to deliver a policy of in- 
surance and a decree for the delivery of the 
policy to the complainant. There was a de- 
murrer to the bill. 



I [Reprinted from 3 Law & Eq. Rep. 647, by 
permission.] 



2 pDwight Foster, for defendant, • 

[This bill was filed May 20, 1876. It al- 
leges (1) That James W. Hoyt, the plamtifiE's 
late husband, on Sept 21, 1865, made a writ- 
ten application for a policy of insurance on his 
life for the benefit of the plauitiff, for the 
sum of tln:ee thousand dollars; (2) that said 
application was delivered to Chas. F. Wells, 
the duly authorized agent of the defendant 
corporation; (3), that the defendant, by Wells, 
its duly authorized agent, agreed, if it should 
accept said application, to make and deliver 
to the plamtifE a policy of insurance according 
to the terms of the application and of the 
policy then in use by the defendant, upon the 
payment of a certain premium therefor by the 
plaintifC; (4) that the defendant accepted the 
application and made and signed a policy of 
insurance in accordance with the application, 
and in the form of a policy then in use by 
the defendant; (5) that Hoyt made an agree- 
ment with one Banks that the said Banks 
should pay the premium due on the policy, 
in behalf of tlie plaintiff; (6) that early in 
November, 1865, Wells, agent for the defend- 
ant, brought the policy of insurance to the 
house of Hoyt, and notified the plaintifC that 
the defendant had accepted the application, 
and made, written, and executed the policy; 
(7) and thereupon Wells agreed to go to Banks 
and obtain from him the premium, which prer 
mium Banks was ready, on behalf of the 
plaintifC, to pay to Wells, the defendant's 
agent, and to leave with Banks the policy; 
but Wells did not call upon Banks as he 
had agreed to, and did not demand of him 
the premium nor deliver to him the policy, 
but returned the same to the defendant; (8) 
that plaintiff the next day learned of Banks* 
neglect, and at once tendered the premium 
to the defendant at its office in Boston and 
demanded the policy, but the defendant re- 
fused to receive the premium or to deliver to 
her the policy; (9) that Hoyt died November 
23, 1865; (10) that plaintiff notified defendant 
of his death, and demanded payment of said 
sum of three thousand dollars, which defend- 
ant refused to pay, or deliver said policy; 
(11) that plaintiff commenced a suit at law to 
recover said sum of three thousand dollars, 
returnable at the superior court of Essex 
county on the first Monday of June, A. D. 
1866 [103 Mass. 78]; (12) that the plaintiff is 
advised "that in accordance with the decisions 
of the supreme judicial court of Massachu- 
setts, she cannot safely proceed in said suit 
without a delivery to her of said policy, which 
she has demanded, but defendant refuses to 
deliver to her." (13) Then follow the inter- 
rogatories: 1. Did not Hoyt make a written 
application for a policy of ?3,000? 2. Did 
not defendant accept itV 3. Did not defend- 
ant make and sign a policy? 4. Did not de- 
fendant, upon tender of the premium during 
the life of Hoyt, refuse to deliver the policy? 
5. Does not defendant still refuse to deliver 

2 [From 6 Ins. Law J. 537.] 
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the policy? (15) Next is a prayer tliat de- 
fendant may discover and produce the original 
application, and the policy of insurance so 
made by it; (16) and may be decreed to deliver 
this said policy and that the terms of the 
agi-eement for a policy of insurance may be 
specially performed; (18) and for other and 
further relief. The present bill is an attempt 
to transfer -wholly or in part to this court a 
litigation which has been pending for eleven 
years in the courts of Massachusetts, and 
on the merits of which its supreme court has 
pronounced three opinions adverse to the 
plaintiff. Hoyt v. Mutual Ben, Life Ins. Co., 
98 Mass. 541; Markey v. Mutual Ben. Life 
Ins. Co., 103 Mass. 78, 118 Mass. 179. 

[I, Assuming the present bill to be intended 
as one for discovery ancillary to the suit at 
law, it cannot be maintained. 1. There is no 
allegation that the discoveiy cannot equally 
well be obtained in the pending legal action. 
Hare, Disc. (2d Ed.) pp. 80, 88. Kerr, Disc, 
pp. 9, 10; Dunn v. Coates (1738) 1 Atk. 288; 
Bent V. Young (1838) 9 Sim. 180; Gelstoa v. 
Hoyt (1815) 1 Johns. Ch. 547; Mitchell v. 
Smith (1828) 1 Paige, 287; Heath v. Erie Ey. 
Co. [Case No. 6,307]. 2. This court takes 
judicial notice of the public statutes of Mas- 
sachusetts. Covington Drawbridge Co. v. 
Shepherd, 20 How. [Gl U. S.] 234. It there- 
fore knows that by interrogatories in an ac- 
tion at law the defendant could have ob- 
tained all the discovery of facts and produc- 
tion of documents that she asks for by this 
bill. Gen. St. Mass. c. 129, §§ 46-57. 3. No 
delivery of the policy now made, whether vol- 
untary or by decree of court, could assist the 
plaintiff in her pending action at law. (a) If 
she had when the action was brought a valid 
agreement to insure or to make and deliver 
the policy, she can recover for a breach of 
that contract, in damages, the amount agreed 
to be insured. Insurance Co. v. Colt, 20 Wall. 
560. (b) If on the other hand, she has 
brought her suit on a policy which had not 
then been delivered to her, nothing which can 
be done by herself or by the defendant, or by 
the decree of a court of equity, will enable 
her to maintain such an action. A right of 
action can never be created after the action 
is commenced. Evans v, Bagshaw, 5 Ch. App. 
340. 

[II. The bill is not maintainable as one 
for specific performance of a contract to in- 
sure. On its face it shows that the alleged 
contract was made and broken more than 
ten years before the bill was filed. It is 
barred by limitation and the plaintiff has been 
guilty of laches. Gen. St. Mass. c. 155, § 1; 
St. N. J. tit. 4, c. 8; Miller v. Mclntyre, 6 Pet. 
[31 U. S.] 61; Com. v. Cochituate Bank, 3 
Allen 42; Rhode Island v. Massachusetts, 15 
Pet. [40 U. S.] 233; Harwood v. Cincinnati 
& O. A. R. Co., 17 Wall. [84 U. S.] 78; Pea- 
body v. Flint, 6 Allen, 57; 1 Daniell, Ch. Prac. 
587. 

[HI. The bill is bad for multifariousness; 
the plaintiff should be required to elect be- 
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tween the action at law and the bill in equity. 
2 Daniell, Ch. Prac. 817; Pieters v. Thomson, 
Coop. 294; TiUotson v. Ganson, 1 Vern. 103; 
Hogue V. Curtis, 1 Jac. & W. 449; Jones v. 
Earl of Strafford, 3 P. Wms. 90, note; Conni- 
han V. Thompson, 111 Mass. 270.] 2 

D, Saunders, for complainant. 

SHEPLBY, Circuit Judge. The frame of 
the bill does not sustain the position that it 
was brought for a single object, namely, the 
delivery to the complainant of the policy of 
insurance to enable her to maintain a suit at 
law. [The bill is two-fold. It seeks discov- 
ery and production of the original application 
for a policy of insurance and also of a policy 
of insurance alleged to have been made by 
the defendants in accordance with the appli- 
cation, such discovery and production being 
sought to enable her to maintain her suit at 
law. It seeks, secondly, not the mere dis- 
coveiy and production of the policy of insur- 
ance to be used as evidence in the suit at 
law, but a specific performance of an alleged 
agreement to deliver a policy of insm-ance, 
and a decree for a delivery of the pohcy to 
the complainant] 2 This sufficiently appeai-s 
from the prayers of the bill, which are, first, 
that the said defendants may discover and 
produce the original application for a policy 
of insurance and the policy of insurance made 
by them; second, that the said defendants 
may be decreed to deliver the said policy of 
insurance, and that the terms of the agree- 
ment for a policy of insurance may be spe- 
cifically perfoi-med, etc., and a prayer for 
general rehef. Such a misjoinder of a bill 
for discovery in aid of a suit at law, and a 
bill for the specific performance of a contract 
to deliver a policy and a decree for such de- 
livery, constitutes multifariousness, and is 
fatal to the bill, [upon demurrer, even if there 
were not other fatal objections to the bill in 
each of its branches, separately considered.] 2 
Where a bill contains several distinct grounds 
of a suit in equity, which cannot properly be 
joined, it is bad for multifariousness, and one 
test of this is, that the bill prays for multi- 
farious relief. Daniell, Ch. Prac. 342, and 
notes; Story, Eq. PL § 280; Shackell v. 
Macaulay, 2 Sim. & S. 79; Dew v. Clarke, 
1 Sim. & S. 108. 

2. The bill cannot be maintained as a bill 
for discovery in aid of a suit at law, for two 
reasons: First, that there is no allegation 
that it is material that the complainant 
should have the discoveiy, which allegation 
is material. Gelstou v. Hoyt, 1 Johns. Ch. 
547; Heath v. Erie Ry. Co. [Case No. 6,307]. 
[The allegation in the bill is not of any ina- 
bility to prove the contents of the application 
or policy, or of any inability to have them 
produced in evidence in the court below, but 
only that the orator "is advised that in ac- 
cordance with the decisions of the supreme 
judicial court of the commonwealth of Mass- 

2 [Prom 6 Ins. Law J. 537.] 
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aclausetts, slie cannot safely proceed in said 
suit Tvitbout a delivery to her of the said pol- 
icy; and your orator has requested the said 
defendants to deliver to her the said policy, 
but they have refused, and still refuse, to de- 
liver to her the same." The allegation that 
defendants have refused, and still refuse to 
deliver to her the policy, is not inconsistent 
with their entire vrillingness to produce and 
discover the paper m evidence. On the con- 
trary, the allegations in the bill tend to show 
that there would be no difficulty on the part 
of the plauitiff in proving the contents of the 
application and policy, and no reason is per- 
ceived why, if the papers are in existence, 
their production in evidence might not be en- 
forced by any court of common law jurisdic- 
tion without the intervention of a court of 
equity. This allegation in the bill that the 
plaintifE is advised that she cannot safely 
proceed m the suit at law without a delivery 
of the policy, seems not to refer to any sup- 
posed need of production and discovery, but 
is evidently inserted as a necessary averment 
to sustain that other distinct ground of relief 
sought in the bill, namely the specific per- 
formance of a conti-act to deliver a policy of 
insurance.] 2 Secondly, there is no allegation, 
in the bill that the court of law in which the 
case is pending cannot compel the discovery. 
Courts of equity do not interfere when dis- 
covery is sought in aid of proceedings in some 
other court, and the court itself in which the 
trial is to be had can itself compel the discov- 
ery required. Kerr, Disc. pp. 9, 10; Dunn v. 
Coates, 1 Atb. 288. [There is not only no alle- 
gation that the production of the application 
and the policy is withheld or resisted, but] 2 
the statutes of Massachusetts afford to the 
complainant every opportunity to obtain pro- 
duction of these papers that is asked for by 
the present bilL 

3. The bill cannot be maintained for the 
specific performance of an agreement to de- 
liver "the contract of insurance. The agree- 
ment to make and deliver the policy is al- 
leged to have been made early in the month 
of November, 1863, and the breach of the 
agreement and the death of the party whose 
life was to have been insured by the policy 
to have both happened during the same 
moutl]. This bill was filed May 20, 1876, more 
thon ten years after the cause of action ac- 
crued. These facts showed such laches as 
[aside from the express bar of the statute of 
limitations] 2 would deprive the complainant 
of any right to the discretionary relief prayed 
for, and this objection may be taken on de- 
murrer. Story, Eq. PI. §§ 484, 503; Maxwell 
V. Kennedy, 8 How. [49 U. S.] 210, 217. The 
defendants, though a foreign corporation, by 
the provisions of the general statutes of 
Massachusetts have an agent in the common- 
wealth on whom service might have been 
made. Under these circumstances, the bar 
of the statute of limitations, which binds 
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courts of equity as well as law, also applied 
to this case. [The object of this bill seems to 
be after a lapse of ten years to transfer to 
this court a litigation which has long been 
pending, and three times tried in the courts 
of the commonwealth, and which after this 
lapse of time and in this maimer cannot thus 
be transferred to this tribunal.] 2 
Demurrer sustained; bill dismissed. 
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Case "No, 9,092. 

MARKOB V. COXE et al. 

[5 Cranch, C. 0. 537.] 1 

Circuit Court, District of Columbia, March 
Term, 1839. 

Trust Deed— Sale bv Trustee — Ixvestigation' 
OF Titl-e—Rexts and Pkofxts— Resale. 

1. A purchaser at a trustee's sale for money 
payable by instalments with interest from the 
day of sale, and with leave to take immediate 
possession, is bound to pay interest from that 
day, although he should decline to take posses- 
sion until some months tnereaf ter, while mvesti- 
gating the title and waiting for the vendor to 
clear it; but is entitled to the rents and profits 
accruing during the same time. 

2. If the purchaser pays the money into court 
under the order of the judge granting the injunc- 
tion to stay a resale by the trustee, the m- 
terest ceases to run from the time of such pay- 
ment. 

BiU in equity to stay a resale of the prop- 
erty sold by the defendants [R. S. Coxe and 
others] to the plaintiff [Francis Markoe, Jr.] 
under a deed of trust from Timothy Caldwell, 
and to obtain a clear title. 

This cause came before the court upon a 
motion to dissolve the injunction which had 
been granted by a judge of this court, upon 
' condition of paying the purchase-money, and 
so much of the interest as the plaintiff ad- 
mitted to be due, namely, from the day on 
which he took possession of the property, im- 
til the payment into comt; which was done 
accordingly. 

The facts upon the bill and answer of the 
defendant Coxe, appeared to be as ^follows: 
On the 8th of December, 1837, the defendants, 
as trustees under a deed of trust from Timo- 
thy "Caldwell to seem-e a debt due to Mr. Jo- 
seph Walter, sold a house and lot in square 
78, in the city of Washington, to the plaintiff, 
at public auction, for ?4,075, one-fourth to 
be paid in cash and the residue in six, twelve, 
and eighteen months, on interest; and the 
purchaser to be entitled to immediate posses- 
sion. That before the sale the plaintiff in- 
quired of the defendants as to the title, and 
was informed by them that they could give 
no warranty as to title; but that as a friend 



2 [From 6 Ins, Law J. 537.] 
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1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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they had no. hesitation in saying that they 
believed the title good, and that, with the 
exception of an incumbrance to Mr. Fischer 
of Philadelphia, they were not aware of any 
incumbrance, other than that under which 
this sale was made. That the debt due to 
:Mrs. Fischer should be paid out of the pur- 
chase-money, and that the purchaser might 
pay it, and would be allowed credit therefor. 
The deed of trust from Caldwell to Sir. Coxe, 
was acknowledged in Philadelphia before 
Mr. Justice Baldwin of the supreme court of 
the United States, who was also ex officio a 
judge of the circuit court of the United 
States for the Eastern district of Penusj'I- 
^ania; but there was no certificate of the 
elerli of that couit, that he was such judge 
at tlie time of the execution and acknowledg- 
ment of the deed, as reauired by the act of 
congress of the 31st of May, 1832 (4 Stat. 
520). "for quieting possessions, enrolling con- 
veyances," &c., ''within the Bistiiet of Co- 
lumbia." The deed had been duly enrolled 
within the six months allowed by law, and 
the six months had now expired. There was 
no written evidence of a request by Mr. 
Walker to Mr. Coxe to make the sale under 
the deed of trust, or to receive tlie purchase- 
money. Under tliese circumstances, Mr. 
Markoe declined to take possession, or in- 
iiM-meddle with the property until the 8th of 
August, 183S, when Mr. Coxe invited the 
plaintiff to take possession of the property, 
promising that it should not injure his rights; 
upon which the plaintiff took possession, sup- 
posing it to be understood that no back in- 
terest would be claimed. Mr. Coxe claimed 
interest upon the purchase-money from the 
day of sale. Some rent accrued in the mean- 
time, a part of which had been expended in 
repairs, and the residue had been . received 
by ilr. Caldwell. Mr. Coxe threatened to 
resell the property, unless the purchase- 
money and full interest should be paid up; 
and to prevent such resale, the injunction 
was granted. 

ORANCH, Chief Judge. The defendant, 
Mr. Coxe, having answered the bill, has 
moved the court to dissolve the injunction, 
which restrains him from reselling the prop- 
erty for the default of the plaintife in not 
paying the instalments due, and the interest 
thereon from the 8th of December, 1837, ac- 
cording to the terms of the sale. The plain- 
tiff contends that, as he did not take posses- 
sion of the property until the 8th of August, 
1838, he is not bound to pay interest for any 
period before that day. The sale was made 
on the 8th day of December, 1837, and the 
purchaser was to be entitled to immediate 
possession. The plaintiff admits that he de- 
clined to take possession. 



The plaintiff's counsel cited the cases of 
Blount V. Blount, 3 Atk. 636, and Fludyer v. 
Cocker, 12 Ves. 25, to show that interest is 
not payable upon purchase-money until the 
purchaser is in possession. But those cases 
were decided merely upon the general princi- 
ples of equity. There had been no express 
promise to pay interest from the day of sale, 
as there was in the present case. If there 
had been, there can be no doubt that the 
chancellor would have decided according to 
the contract of the parties. 

The plaintiff does not seek to be relieved 
from the contract, but contends that he has 
a right to be relieved from the interest while 
he was investigating the title, &e. I see 
nothing, in his own statement of his case, 
which can justify the court in rescinding the 
contract in part, and not in the whole; in 
permitting the plaintiff to avail himself of 
the benefit of the contract without taking 
upon himself the whole of its burdens. It 
was not the defendant's fault, that the plain- 
tiff did not take possession of the property 
immediately after the sale. 

I think the plaintiff must pay the interest 
from the Sth of December, 1837, the date 
of the sale, to the time of payment. But 
the plaintiff has a right to have the title 
cleared from the objections which have been 
made to the deed from the defendant Cald- 
well to the defendant Coxe, and from want 
of evidence that the sale was made at the 
request of the defendant Walter, and from 
the want of a release of Mrs. Fischer's mort- 
gage, and therefore the injunction must be 
continued until those things are done; and 
the motion to dissolve it must be overruled. 

MORSELL, Circuit Judge, concurred in 
overmling the motion to dissolve the injunc- 
tion; but was of opinion that the plaintiff 
was not bound to pay interest until he took 
possession of the property. 

THRUSTON, Circuit Judge, absent. 

This cause came to final hearing at No- 
vember term, 1839, when THE COURT 
(MORSELL, Circuit Judge, contra) was of 
opinion, and so decreed, that the plaintiff 
was liable for interest on the purchase-money 
from the day of sale, until it was brought 
into court, but not afterwards; and that the 
plaintiff was entitled to the rents and profits 
accruing between the day of sale and his 
taking possession, (deducting what was ex- 
pended in repairs;) and his costs to be de- 
ducted from the purchase-money and inter- 
est. A trustee was appointed to convey to 
the plaintiff all the rights of all the other 
parties to the suit; and the injunction was 
made perpetual. 
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Case No. 9,093. 

MAHKOB et ux. v. MAXOY et al. 

HUGHES et us. v. SAME. 

[5 Oranch, 0. 0. 306.] i 

Circuit Court, District of Columbia. March 

Term, 1837. 

Real Pkopertt— Appointment— Trcsteb — Sdit 

TO Compel Coitvetance, 

When property is conveyed in trust for the 
sole and separate use of the wife during the 
term of her life; and after the expiration of such 
term, for the use of such person or persons and 
for such purpose as she, by her last will and tes- 
tament, shall appoint and direct; and in default 
of such appointment, to the use of her next of 
kin and personal representatives; a court of eq- 
uity cannot authorize the trustees to convey the 
property to the husband, upon a bUl filed by him 
and his wife against the trustees, for that pur- 
pose. 

[Suits by Francis Markoe and wife against 
Virgil Maxcy and James Chester, Jr., and by 
George "W. Hughes and wife against the same 
parties.] 

These were bills in equity by tiusband and 
wife against trustees; stating, that before 
marriage, the wife conveyed certain personal 
proper^ to the defendants in trust for the 
sole and separate use of the wife. That she 
iR desirous to settle it all on her husband, 
and has requested the trustees to convey it 
to Mm accordingly, but they refuse because 
they have not the power, under the trust, to 
do so. The trustees, by their answer, admit 
the facts of the bill, but deny that they can, 
under the trust, convey the property abso- 
lutely to the husband. 

The trust is, "to and for the use and bene- 
fit of the said Mary G. Maxcy, for and dming 
the term of her natural life. And if the said 
Mary G. Maxcy shall, at any time hereafter, 
marry, then that she may have and enjoy, 
and take the use and profits of the aforesaid 
property, for and during the term aforesaid, 
to her sole and separate use, and lot to be 
subjecl^ in any manner, to the control or 
debts of her husband; and from and after 
tbe expiration of the term aforesaid, then in 
trust to and for the use of such person and 
persons, and for such purjwse as the said 
Mary G. Maxcy, by her last -s^ill and testa- 
ment, or by any instrument of writing, in 
the nature of a last will and tesfiament, shall 
appoint and direct; and in default of such 
appointment, then to the use of such person 
or persons as, at the time of the death of 
the said Mary G. Maxey, may be her next 
of kin and personal representatives;" and in 
further trust that the trustees might, at her 
request, and in their discretion, seU the prop- 
erty, and re-invest the proceeds in other prop- 
erty, "to be held subject to the aforesaid 
ti-usts, and with the like power of disposi- 
tion," with full power, at her request, "to 
change the nature of the trust property and 
securities, whenever, and as often as it shall 
become necessary and expedient so to do." 

1 [Reported by Hon. William Cranch. Chief 
Judge.] 
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The case was submitted to the court with- 
out argument, and, after great consideration, 

THE COUKT (THUUSTON, Cureuit Judge, 
absent) was of opinion that the wives had no 
power to convey but by last will and testa- 
ment, or by an instrument in the nature of 
a last will and testament, as provided for 
in the deed of ti-ust; and that the court could 
not enable them to do so. 

See 2 Kent, Comm. 163, 165, 166, 170, and 
the oases by .him cited; Lowry v. Tierman, 
2 Har. & G. 34r40; Methodist Episcopal 
Church V. Jacques, 3 Johns. Ch. 90, 102, 103- 
113; Swing v. Smith, 3 Desaus. Eq. 417, See, 
also, Sperling v. Rochfort, 8 Yes. 170; Chess- 
lyn T. Smith, Id. 183; Frederick v. Hartwell, 
1 Cox, Ch. 193; Barford v. Street, 16 Ves. 
135; Pybus v. Smith, 3 Brown, Ch. 346; Nie- 
man v. Cartony, 3 Brown, Ch. 346, note; 
Soekett v. Wray, 4 Brown, Ch. 483; Ander- 
son V. Dawson, 15 Ves. 536; Richards v. 
Chambers, 10 Ves. 580; Reid v. Shergold, 
Id. 370; Lee v. Muggeridge, 1 Ves. & B. 118; 
Fettiplace v. Gorges, 1 Ves. Jr. 46, 3 Brown, 
Ch. 8; Rich y. Cockell, 9 Ves. 369; Fenner 
v. Taylor, 1 Sim, 169; Methodist Episcopal 
Church V. Jaques, 1 Johns. Ch. 450, 3 Johns. 
Ch. 77; Lancaster t. Dolan, 1 Rawle, 231, 
248; Acton v. White, 1 Sim. & S. 429; Ritch- 
ie T. Broadbent, 2 Jac. & W. 456, and the 
case of Gullan t. Trimbey, in a note; Howard 
V. Damiani, Id. 458; BaU y. Montgomery, 2 
Ves. Jr. 199; West v. West, 3 Rand. [Va.] 
373; Emery v. Neighbour, 2 Halst [7 N. J. 
Law] 142. 



Case mo, 9,094. 

In re MABKS.i 

District Court, D. New Jersey. May 29, 1877.^ 

Baskruptot— Partnekshif — DiscHAEGE OP Part- 
nek. 

[Where there are no partnership assets to be 
collected and distributed, an individual member 
of a former partnership may, upon his own pe- 
tition, be discharged from all his debts, both 
partnership and private.] 

[Cited in Re Plumb, Case No. 11,231.] 

[On specifications against the discharge 
of Charles P. Marks, a bankrupt] 

BY THE COURT- The second specifica- 
tion against the discharge would have been 
fatal, if it did not appear by the afladavit of 
the assignee and the report of the register 
that there were no assets remaining of the 
partnership. The applicant is one of the late 
firm of Marks, Palmer & Oushman. He ap- 
plies for a discharge from his debts, partner- 
ship as well as personal. If there were as- 
sets of the pai-tnership to be collected, it 
would be necessary to have the firm adjudi- 
cated bankrupts, and an assignee appointed 
to collect and distribute the same, before any 
individual member of the firm could be dis- 
charged. In re Little [Case No. 8,390]; In re 

1 [Not previously reported.] 
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BidweU [Id. 1,392]; In re Grady [Id. 5,654]. 
But this principle only applies to pai*tner- 
ships actually existing, or wliere there are 
assets b^onglng to the firms. In re Winkens 
[Id. 17,875]. Where there are no partnership 
assets to be collected and paid out, one mem- 
ber of a former partnership may, upon his 
indiyidual petition, be discharged from all 
his debts, partnership and private. In re 
Abbe [Id. 4]. It is not necessary to consider 
the third specification, because no assent of 
creditors need be asked for in regard to 
debts contracted before January 1, 1869, and 
it does not appear that the bankrupt has 
contracted any since that date. A discharge 
will be granted to the banknipt from all his 
debts, partnei-ship and individual, incurred 
previous to Januaiy 1, 1869. 



Case No. 9,095. 

In re MARKS. 

[2 N. B. R. 575 (Quarto. 175); i 16 Pittsb. Leg. 
J. 12; 1 Chi. Leg. News, 245.] 

District Court, D. Minnesota. April, 1869. 

Bankruptcy— Seizure by Marshal— Ixdemnifi- 

CATiox— Suit by Claimant — Assignee 

— IxjuNCTiox Sought. 

1. The United States marshal, under provision- 
al warrant to seize the effects of the bankrupt, 
took goods claimed by one W.. and being indem- 
nified under G. O. No. 13, delivered the same to 
the assignee in bankruptcy. W. sued the mar- 
shal upon the tort in the state court. The as- 
signee claimed the lawful possession of the 
property; alleged the claim of "W. thereto to be 
illegal, and that he disposed of a portion thereof 
while in his possession, and prayed that W. be 
ordered to account therefor, and be permanently 
enjoined from prosecuting his action against the 
marshal. Bdd, that the facts do not warrant the 
gi-anting of such injunction; the marshal is re- 
sponsible if he seized property not belonging to 

^tbe bankrupt, and the petitioning creditors are 

bound to defend him in the suit by tie claimant. 

[Cited in Marsh v. Armstrong, 20 Minn. 81 

(Gil. 66); Clark v. Binninger, 38 How. Pr. 

342.] 

2. But the summary mode instituted by the 
assignee, by the petition, to collect the portion 
of the bankrupt's assets withheld, is not ob- 
jectionable. Sale of the property ordered, and 
proceeds to await further order of the court. 

In bankruptcy. 

NELSON, District Judge. It appears from 
the petition filed by the assignee, that, at the 
time proceedings in bankruptcy, were insti- 
tuted, a provisional waiTant was issued to 
the marshal, under section forty of the act, 
commanding him to seize the property and 
effects of the debtor. The marshal, by vir- 
tue of the warrant, seized a certain stock of 
goods claimed by one Asa White, and being 
indemnified, under general order No. 13, de- 
livered the stock to the assignee, as the prop- 
erty of the bankrupt. White has commenced 
a suit against the marshal, in the district 
court of the state, for the value of the prop- 

1 [Reprinted from 2 N. B. R. 575 (Quarto, 175) 
by permission.] 



erty taken by him, and for damages for its 
detention. The assignee claims the property 
by virtue of the assignment, and alleges the 
claim of White to be illegal, and charges him 
with having disposed of some of the propertj* 
when in his possession, and demands that he 
account for the same, and deliver over the 
proceeds of all sales and claims arising there- 
from. 

Upon this statement of facts an injuuctiou 
was asked for, to resti-ain White from prose- 
cuting his suit against the marshal, in the 
state coui-t An order was entered that 
White show cause why the prayer of the 
petition should not be granted, and a prelim- 
inary injunction was issued. On granting 
the injunction we suggested that a motion to 
dissolve be argued on the return day of the 
order to show cause, if the counsel for the re- 
spondent desired. This motion has been 
argued, and also one for a dismissal of the 
petition. We are satisfied upon an examina- 
tion of the case that the facts presented by 
the petition will not authorize us to interfere 
w^ith the proceedings against the marshal in 
the state court. The warrant to take pos- 
se5?:on provisionally of property, referred 
only to the property and effects of the debtor. 
The marshal proceeds to execute this writ at 
his peril, and if he seizes property belonging 
to a person other than the debtor, he caimot 
justify his conduct under the warrant; he is 
liable to the injured party, and we can neith- 
er protect him, nor compel the party so in- 
jured to submit his claim for damages to this 
court for adjudication. There is no contest 
in regard to the possession of the pi"operty. 
The assignee has not been interfered Avith in 
the discharge of his duties, and no claim has 
been made upon him for any of the property 
in his possession. He is not responsible for 
the acts of the marshal, and until there is 
some direct interference, tending to haras-^ 
nira, and prevent the due administration of 
the estate, we cannot interpose. The mar- . 
shal has been indemnified by the petitioning 
creditors, and they are bound to defend him 
in any action that may be brought by the 
claimant of the property seized by him un- 
der such writ. In the language of the 
United States supreme court (Buck v. Col- 
bath, 3 Wall. [70 U. S.] 347): "We see noth- 
ing, therefore, in the mere fact that the writ 
i&sued from the federal court, to prevent tlie 
marshal from being sued in the state court 
in trespass for his own tort, in levying it 
upon the property of a man against whom 
the writ did not run, and on property which 
was not liable to it." We deny the motion, 
however, to dismiss the petition, for the rea- 
son that there is an allegation that White 
has disposed of certain property belonging to 
the estate of the bankrupt, and retains the 
proceeds of the sale. The assignee is au- 
thorized by suit, if necessary, to collect the 
assets of the bankrupt, and there can be no 
objection to the summary mode instituted 
by the assignee for that purpose. We also 
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order the prnpeiiy to be sold in the manner 
presented by general order No. 21, and the 
proceeds held subject to the further order of 
the court Injunction dissolved. 



Case No. 9,096. 

MARKS et al. v. BARKER et al. 

[1 Wash. C. O. 178.] 1 

Circuit Court, D- Pennsylvania. Oct. Term, 
1804. 

Bankruptcy — Exuoksek fob Baskbupt — Debt 

NOT TET Due— Right op Offset— Consignee 

— Owner's Lien — After Sale. 

1. No debt, but such as is due and owing at the 
time of the bankruptcy, can be proved under the 
commission; and, consequently, an endorser or 
acceptor of a bill of exchange, drawn by the 
bankrupt, who has not paid it before the bank- 
ruptcy, cannot prove the debt. 

[Cited in Pogue v. Joyner, 6 Ark. 2-il.] 

2. The acceptor or endorser of a bill of ex- 
change, who pays the bill, after the bankruptcy 
of the drawer, mav offset the sam'e against the 
bankrupt's assignees; but, he must show the 
debt to be a subsisting one in him, at the time 
the action was brought; for this is a case of 
mutual credit, given before the bankruptcy, al- 
though the money was not paid until after. 

[Cited in Re City Bank of Savings, Loan & 
Discount Case No. 2,742; Catlin v. Foster, 
Id. 2,519; Ex parte Whiting, Id. 17,573.] 

3. Set-off. Where it will be allowed, in rela- 
tion to claims upon the bankrupt's estate, aris- 
ing from transactions not completed, before the 
bankruptcy. 

4. Whatever lion might have existed upon 
goods unsold, in the hands of a consignee, 
shipped to him upon a particular account, and 
under an agreement, which he has not kept; 
when these goods have been sold, the lien is at 
an end; and the proceeds of the goods will be- 
come the subject of mutual accounts, and of 
set-ofE between the parties. 

Action of indebitatus assumpsit for money 
had and received to use of bankrupts, and 
goods sold and delivered by them. Plea, 
non assumpsit and notice to oflCset The 
case was— Anthony & Pleasants, having 
shipped a cargo of tobacco and Hour to 
John Waring, in Bristol, and intending to 
ship more; drew bills, as they were permit- 
ted to do, on Waring, for two-thirds the cost 
of those cargoes; which they got the defend- 
ants in Philadelphia, to endorse, and negoti- 
ate for them on the usual commission. One of 
the bills having returned protested; and, the 
defendants [Barker & Ansley,] entertaining 
apprehensions for the fate of the others; 
they requested Anthony to come on from 
Richmond, in Virginia, where his house was 
settled, to Philadelphia, on this business. 
He did so; and then the defendants insisted, 
that Anthony should give them security, to 
indemnify them against their endorsements 
on the bills drawn on Waring. This, An- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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thony declared he could not do; and, if it 
were insisted upon, his house would be 
obliged to stop. The defendants objected 
to this step, lest it should decide the fate of 
the bills, not then protested; and would, in 
other respects, be injurious not only to An- 
thony & Pleasants, but to the defendants. 
To prevent this measure, and, at the same 
time, to secure the defendants; they, on the 
1st of April, 1802, Committed to writing, 
but it was not signed, the following proposi- 
tion, in substance, viz. that they would ac- 
cept a bill, drawn by Anthony &, Pleasants, 
on them, for 2000 dollars, in favour of H. 
Gilpin, on condition, that Anthony & Pleas- 
ants would ship them forty or fifty hogs- 
heads of tobacco; and that Anthony & 
Pleasants should ship them other cargoes, 
which they would sell to the best advantage, 
and would accept their bills, for the amount 
to be drawn, on advice received by Anthony 
& Pleasants, that the cargoes had come to 
hand. Anthony; (who, having executed a 
release of any benefit by an increase of the 
funds, in consequence of this suit, was ad- 
mitted as a witness,) deposed; that a parol 
agreement was made, that Anthony & Pleas- 
ants might draw on the defendants, on for- 
warding them bills of lading of the cargoes 
to be shipped them; and that no part of the 
proceeds were to be appropriated to the dis- 
charge of the European bills, drawn on War- 
ing. At the time this negotiation was going 
on, and, to secure the defendants against 
their endorsements of the bills on War- 
ing; Anthony, for his house, assigned over to 
the defendants the cargoes shipped to Waring, 
for securing the defendants as endorsers; and 
the balance to be for the benefit of Anthony 
& Pleasants. Anthony & Pleasants, accord- 
ingly, shipped to the defendants different 
cargoes of tobacco; but, having drawn upon 
them before they came to hand, those bills 
were protested. The cargoes of tobacco 
shipped to the defendants, were sold prior 
to the 27th July, 1802. On the 26th August 
a commission of bankruptcy was taken out 
against Anthony & Pleasants, and an as- 
signment made to the plaintiflEs. The bills 
drawn on Waring Avere all protested, before 
the bankruptcy of Anthony & Pleasants. 
The defendants paid those protested bills 
after the bankruptcy. The cargoes in Eng- 
land, were sold for so much less than was 
calculated , upon, as to induce Waring to 
protest so many of the bills drawn upon him, 
as to oblige the defendants to take them up, 
to a larger amount than the proceeds of the 
tobacco shipped to 'them, and which they 
did pay, after the bankruptcy of Anthony & 
Pleasants, but before the bringing of this 
suit. 

It was contended by the plaintifEs' coun- 
sel that from the evidence in the cause, it 
appeared, that the tobacco shipped to the de- 
fendants, was appropriated to a particular 
purpose; and, that the defendants had 
bound themselves not to make use of it. 
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to discharge any prior claims against An- 
thony & Pleasants, for which they were se- 
cured by the assignment That this amount- 
ed to a waiver of their lien on those car- 
goes, and, consequently, of their right to 
offset those debts against this demand for 
the proceeds of the cargoes. They cited 2 
Vem. 129; 2 W. Bl. 12G9; 6 Term R. 258. On 
the other side it was insisted, that the eon- 
tract was that which was reduced to writ- 
ing; and circumstances were relied upon to 
discredit Anthony. That, at any rate, there 
was no evidence against the defendants of 
a waiver of their right to set off. That the 
fund provided in England, for the security 
of the defendants, having failed, they were 
not bound by their promise to Anthony & 
Pleasants, however strong it might be 
against them. Cases cited. 1 Term 11. 285; 
1 East, 98, 375; Cowp. 135; 3 East, 325. 

The plaintiffs' counsel, when near conclud- 
ing, started this point; that the defendants, 
not having paid the protested bill, on which 
tliey were endorsers, and which formed the 
mass of their claim, now attempted to be 
offset, until after tlie commission of bank- 
ruptcy, could not, under the bankrupt law, 
be entitled to set off those payments. He 
laid down the following propositions: 1st. 
That nothing but a subsisting debt, or a 
balance on a general account, or a liabilitSr 
to pay at all events, at the time of the bank- 
ruptcy, could be set off. 2d. That a debt de- 
pending upon a contingency, which does not 
happen until after the bankruptcy, cannot 
be set off. 3d. That no debt can be set off, 
which might not be proved under the com- 
mission. The conclusion from the premises 
is, that an endorser, who has not paid the 
bill before the bankruptcy, is only liable 
upon a contingency. He could not, in such 
case, prove under the commission, and con- 
sequently cannot set off. He cited Coke, 
Bank. Law, 565, 198, 201, 202; 1 Atk. 119; 
S Term R, 199; 3 Term R. 437; 4 Term R. 
714. 

THE COURT informed Mr. Dallas, the 
concluding counsel, that this was quite a 
new point, which the counsel who had open- 
ed, and argued on the part of the plaintiff, 
had never started; that this was an iiTeg- 
ularity. But the point being important, 
the counsel for the defendant would be at 
liberty to discuss it. 

Rawle and Lewis, for defendant, insisted 
that the credit having been given prior to 
the bankruptcy, it came within the 42d 
section of the bankrupt law [of 1800 (2 Stat. 
33)], respecting offsets, and they cited Coke, 
Bank. Law, 579; Cowp. 251; 4 Term R. 211; 
2 East, 227; 7 Term R. 378; Coke, Bank. Law, 
572. 

Upon the last point, WASHINGTON, Cir- 
cuit Justice, delivered the opinion of the 
coui-t. The proposition that no debt can be 
set off', which cannot he proved under the 
commission, if true, would settle this point. 
But it is not The two questions depend 
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on different sections of the law, very differ- 
ently expressed. The cases cited to show 
what debts cannot be proved under the com- 
mission, go upon the words of the statute; 
which declare, that the certificate shall pro- 
tect the bankiiipt against all debts due and 
owing at the time of the bankruptcy. Con- 
sequently, the endorser or acceptor of a bill, 
who has not paid before the bankruptcy, 
cannot say that it was due, and owing from 
the bankrupt, at that time. But the ques- 
tion of offset depends upon the construction 
of the words, "mutual credit," in the section 
where they are found. I was at first struck 
with the propriety of giving them a limited 
construction, extending them no further than 
to debts payable at a future day; so as to 
assimilate, as nearly as possible, the case 
of offsets to that of debts, proveable under 
the commission; but, after reflecting that 
by thus narrowing the construction, a man 
who had given credit, by endorsements or 
otherwise, in confidence of the security he 
possessed, in retaining what he might owe 
to that amount, I should take from him a 
plank on which he had intended to save him- 
self; I thought I should be more likely to 
fulfil the intention of the legislature, by 
extending it to all'cases of credit given be- 
fore the bankruptcy, though not to be termi- 
nated at a particular day. In this case, the 
defendants, lyy endorsing the bills of An- 
thony & Pleasants, in order to give them 
credit, did most certainly give credit to An- 
thony & Pleasants; and, therefore, the words 
"mutual credit" are broad enough to com- 
prehend this case, if their meaning is not 
narrowed by construction. This section of 
our law is copied almost verbatim from the 
British statute. 

The argument urged by the plaintiff's coun- 
sel, that if the section in question be con- 
strued to extend to this case, the estate of 
the bankrupt might be twice charged, viz. 
by the defendant and by the holder, is with- 
out foundation; because, clearly, before the 
offset is allowed, the defendant must show 
the debt to be subsisting In him alone. . This 
is the doctrine in common cases of offset, 
that the debt attempted to be set off, must 
be a good and subsisting one, at the time 
the action is brought The bankrupt law 
permits such an ofi"set on a credit given be- 
fore the bankruptcy, which, without this 
section, would not have been allowed. 1 
consider the case of Smith v. Hodson, 4 
Term R. 211, as no ways distinguishable 
from the present; because, in this case, the 
bills having been protested before the bank- 
ruptcy, the defendants, as endorsers, were 
as much the principal debtors, as the ac- 
ceptor in the case cited; and in both, the bills 
were, at the time of the bankruptcy, in the 
hands of third persons. We are, therefore, 
of opinion, that the defendants are not de- 
prived of the right of set-off, on account of 
their not having taken up the bills before 
the bankruptcy of Anthony & Pleasants. 
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WASHINGTON, Circuit Justice (after stat- 
ing the facts, charged the jury). It is per- 
fectly immaterial to this cause, whether the 
agreement of the 1st of April he such as the 
defendants contend it was, or such as is 
proved by Anthony; for except as to the 
time, at which Anthony & Pleasants were to 
he at liberty to draw, which is quite unim- 
portant to the question in this cause, the two 
contracts are substantially the same; the dec- 
laration, which Anthony says was made by 
the defendants, that they would not appro- 
priate the cargoes to be sent to them towards 
the European bills, was only expressing what 
necessarily resulted from the written prom- 
ise, to appropriate them to another purpose, 
viz. to the taking up the bills which Anthony 
ifc Pleasants should draw on the defendants, 
to the amount of those cargoes. What, then, 
by this contract, were the defendants bound 
to do? To accept Anthony & Pleasants' bills, 
drawn upon them, either when the bills 
<Jf lading for the tobacco were sent on, or on 
the arrival of the cargoes. But instead of 
this, those bills were protested. What then? 
The holders might possibly have sued the de- 
fendants, as acceptors, in consequence of 
their previous engagement to accept. But 
they protested the bills and returned them. 
Suppose Anthony & Pleasants had sued the 
defendants for a breach of their contract, in 
protesting their bills, having funds Vfith. 
which to take them up. They might have 
recovered damages, unless the defence now 
set up to justify their conduct, would have 
protected them. And most certainly, if the 
insufficiency of the funds assigned to the 
defendants, in Waring's hands, be made out, 
it would be a sufficient defence. Because 
that assignment was the consideration for 
the promise of the defendants; and if that 
failed, though without the default of An- 
thony & Pleasants, yet the defendants were 
thereby released from their promise. For 
what could have induced the defendants to 
agree to relinquish their lien, on future car- 
goes coming into their hands; but a belief 
that the tademnity they had received, against 
their prior engagements, was sufficient? 
This, I have no doubt, was the belief of all 
the parties at the time, but they were un- 
fortunately mistaken. This, then, would 
have been the fate of such an action, as the 
■one I have mentioned. But this is indebita- 
tus assumpsit, for the value of the cargoes 
sold by the defendants. In answer to this, 
the defendants say, the bankrupts owe us 
more than you demand. Whatever construc- 
tion may be given to the contract, it will not 
be pretended that the defendants, by agree- 
ing not to appropriate the proceeds of the 
tobacco to the English bills, gave up their 
right to claim from Anthony & Pleasants, 
whatever sums of money they might be com- 
pelled to pay, on account of those bills. Now 
suppose Anthony & Pleasants were plaintiffs 
in this cause, and were defendants in a cross 
action to recover the amount of those pro- 



tested bills, and judgments should be ren- 
dered on both actions. If the defendants' 
judgment exceeded that of Anthony & Pleas- 
ants, would not a court of chancery enjoin 
Anthony & Pleasants from proceeding on 
their judgment; particularly if it were stated 
that they would not, after receiving the de- 
fendants' money, be able to satisfy their 
judgment? Surely they would; and if so, 
the whole of the cause has dwindled down 
into a mere question of form; viz. whether 
the defendants shall be paid a demand, to 
which they are clearly entitled, in the way 
of a set-oflf, or a cross action, or an applica- 
tion to a court of chancery. 

The plaintiffs' counsel have clearly been 
misled by applying the docti'ine of lien to 
this case. When the defendants, by their 
agreement of the 1st of April, waived their 
lien on the tobacco, in consideration of a se- 
curity for their engagements, on account of 
the English bills; they had another security, 
which they never waived, and that was, the 
personal responsibility of Anthony & Pleas- 
ants. Had Anthony & Pleasants, or the 
plaintiffs, brought trover and conversion for 
the tobacco, that being yet unsold; they 
might then have argued against the defend- 
ants' claim of lien, that it was waived. But 
the lien was gone by the sale, and the whole 
becomes now a question of personal respon- 
sibility, that is, to offset a debt admitted to 
be personally due, from Anthony & Pleas- 
ants, to the defendant, which debt never was 
given up, nor the right to set off expressly 
or impliedly waived. 

The JTiry were out two or three days, and, on 
being called, the plaintiff suffered a nonsuit. 

NOTE. During the trial, it was ruled, that 
what either of the bankrupts had acknowledged 
before bankruptcy, might be given in evidence 
against their assignees. An acknowledgment 
by the bankrupt, that he was indebted to the 
petitioning creditor, if made before suing out the 
commission, is good evidence to support it. 2 
Esp. 592; N. P. Cas. 168. A man .cannot be a 
witness to prove an act of bankruptcy, commit- 
ted by himself; but Ms confession to a third 
person at the time, that he went out of the way 
to prevent an arrest, or to such like facts as are 
acts of bankruptcy, is admissible. 5 Term R. 
512. Neither can a bankrupt be a witness, to 
prove the petitioning creditor's debt, or any oth- 
er fact to support the commission; though he 
has a certificate. 2 H. Bl. 279. After his cer- 
tificate is allowed, he may be a witness to any 
thing relating to the bankruptcy, except only to 
the act of bankruptcy (Id., note), though he re- 
leases (2 Strange, 829). The bankrunt is an 
admissible witness to explain a doubtful act, 
which may or may not be an act of bankruptcy; 
as whether an arrest, relied on as a concerted 
and fraudulent one, was so or not. 1 Esp. 287. 
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Case Wo. 9,097. 

MARKSON V. FIRST NAT. BANE. 

[9 Chi. Leg. News, 108.] 

Circuit Court, W. D. Missouri. 1876. 

Bankruptcy —Usury — Suit to Recover by As- 
signee—Amount Recoverable. 

[1. An assignee in bankruptcy is the "legal 
representative" ot a bankrupt within the mean- 
ing of the term in section 5198, Rev. St., empow- 
ering a person or his legal representative to re- 
cover by action usurious interest paid to na- 
tional banks.] 

[2. Where usurious interest has been actually 
paid, double the amount thereof may be recov- 
ered from a national bank under the provisions 
of section 5198, Rev. St.] 

Usury. 

Before DILLON, Circuit Judge, and KRB- 
KEL, District Judge. 

KREKEL, Disti-ict Judge. This suit is 
brought by the assignees of the King 
"Wrought Iron Bridge Company, of Ida, Kan- 
sas, against the First National Bank, of Kan- 
sas City, Missouri, to recover under the stat- 
ute of the United States usurious interest 
alleged to have been charged and paid. The 
national bank act, after providing that na- 
tional banks may charge the highest rate of 
interest allowed by tbe state where the bank 
is located, enacts in section 5198, Rev. St, 
as follows: 

"The taking, receiving, reserving, or char- 
ging a rate of interest greater than is allowed 
by the preceding section, when knowingly 
done, shall be deemed a forfeiture of the 
entire interest, which the note, bill, or other 
evidence of debt, can-ies with it, or which 
has been agreed to be paid thereon. In case 
the greater rate of interest has been paid, 
the person by whom it has been paid, or his 
legal representative, may recover back, in 
an action in the nature of an action of debt, 
twice the amount of the interest thus paid, 
from the association taking or receiving the 
same; provided such action is commenced 
within two years from the time the usurious 
ti-ansaction occurred." 

The assignees seek to recover, under this 
section of the act double tne amount of in- 
terest paid. The answer is a simple denial 
of the allegations of the petition. The evi- 
dence tends to show that during the years of 
1872 and 1873, the banknipt company from 
time to time obtained loans from the First 
National Bank of Kansas City, for which a 
rate of interest of not less than 18 per cent, 
was paid. The charging and payment of 
this interest is undisputed, but it is denied 
that the right to recover the usurious inter- 
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est passed to the assignees. This, and the 
question as to the amount of recoveiy, were 
both decided in the case of Crocker v. Na- 
tional Bank of Chetopa [Case No. 3,397], dis- 
trict of Kansas, by Judge Dillon. The stat- 
ute under which the suit Is brought, provides, 
as we have seen, that "in ease the greater 
rate of interest has been paid, the pei-son 
by whom it has been paid, or his legal repre- 
sentatives, may recover back in an action 
in the nature of an action of debt, twice the 
amount of the interest thus paid." "Who is 
the legal representative of a bankrupt? This 
question was fully considered in the case 
cited. 

The 14th section of the bankrupt law [of 
1867 (14 Stat 522)] provides for an assign- 
ment of the estate of the bankrupt to the as- 
signee, and declares that upon such assign- 
ment by operation of law, all the propertj' 
and estate of the bankrupt, including all 
choses in action, shall pass to the assignee. 
By section 16 it is provided "that the as- 
signee shall have the like remedy to recover 
all said estate debts and effects in his own 
name, as the debtor might have had, if the 
decree in bankruptcy had not been rendered, 
and no assignment had been made." These 
provisions, as well as the general tenor of 
the bankrupt law, indicated that all right to 
sue for, and recover property, effects or 
choses in action of the bankrupt, by virtue 
of the bankruptcy assignment and the opei-a- 
tion of the bankrupt law, pass to the as- 
signee, who becomes the legal representa- 
tive, one who stands in place of, the bank- 
rupt. The effect of a differing holding 
strengthens the view here taken. Suppose 
it should be determined, as the defendant 
insists, that the right to sue under the stat- 
ute for the recoveiy of usurious interest is 
a personal right and remains in the bank- 
rupt, notwithstanding the bankruptcy. The 
bankiTipt might sue and recover for his own 
use and benefit the usurious interest paid, 
which may have caused his banki-uptcy, 
having by means of paying usurious interest 
so converted his estate that creditors could 
not t)Ut he himself could recover and hold' 
it against them. A constnictiou working 
such results is not favored, to say the least. 
But the idea of a personal right, as contend- 
ed for by defendant, loses sight of the dis- 
tinction between what pei'tains to the per- 
son, and what to the estate. Usury affects 
the property and estate, and not the person 
of the banknipt. The question of usury has 
lately been before the federal court, in the 
case of Tiffany v. National Bank of Missouri, 
18 Wall. [85 U. S.] 409. The question was as 
to the amount of interest a national bank 
was autborized to charge in Missouri. That 
a tnistee had a right to sue was never ques- 
tioned. In the case of Darby v. Boatmen's 
Sav. Inst [Case No. 3,571], the question as to 
a trustee recovering usurious interest, was 
determined affirmatively. These eases could 
not have been sustained by the trustees if 
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the sueing for and recovering usurious inter- 
est -was a personal action. 

As to the amount of recovery the defend- 
ant makes the points that, if a recovery can 
he had, it is the amount paid over and above 
the legal rate (10 per per cent) in Missouri, 
and relies on the Tvording of the statute to 
sustain this construction. Section 5198, al- 
ready fully quoted, in the first place, declares 
forfeited the entire interest agreed to be 
paid, and next provides for a recovery of 
double the amount of such as has been paid. 
Reading the first part of the section "the 
taking, receiving, reserving, or charging a 
rate of interest greater then is allowed," in 
connection with the part providing for the 
recovery of "twice the amount thus" paid, 
gives countenance to the construction sought 
to be placed upon it by defendant. Reading 
the whole of the section together is adverse 
to this consti'uction. 

The forfeiture of the entire unpaid interest 
is no doubt intended to defeat the recovery of 
unpaid interest, and may be set up in de- 
fence. The recovery of paid interest, how- 
ever, requires a suit on part of the debtor, or 
his legal representative, and the recovery of 
double the amount paid may recompense him 
for his trouble. To construe the act as con- 
tended for by the defendant would favor the 
usurer who had obtained payment of his 
usury by allowing him to retain the legal in- 
terest, while he who had only contracted for 
illegal interest forfeits the entire interest, a 
favor difficult to account for. The plaintiff 
is entitled to recover double the amount of 
the usurious interest paid, and judgment will 
be rendered accordingly. 



Case 3Sro. 9,098. 

MARKSON et al. v. HEANET. 

[1 Dill. 497; i 4 N. B. R. 510 (Quarto, 165); 
3 Ohi. Leg. News, 153.] 

Circnit Court, D. Minnesota. Feb. 6, 1871. 

BaSKUUPTCT— JUEISDICTION OP StATB AND PeD- 

ERAii Courts. 

1. A debtor residing in Kansas was adjudged 
a bankrupt on the petition of creditors, by the 
United States district court for Kansas, and 
assignees appointed. After the bankruptcy pro- 
ceedings were instituted, a mortgage creditor 
commenced suit to foreclose in one of the state 
courts of Indiana without permission of the 
bankrupt covmt, making the assignees defend- 
ants. The mortgagee was a resident and a citi- 
zen of Minnesota. The assignees in banliruptey 
filed a bill in the circuit court of the United 
States for the district of Minnesota against the 
mortgagee, charging that the mortgage was 
fraudulent both in fact and under the bankrupt 
law, and asking a decree to have it declared void, 
and for an injunction to restrain the defendant 
from further prosecuting his foreclosure suit in 
Indiana. Held, 1. That the district court in 
which the bankruptcy proceedings are pending, 
or the circuit court for that district, can, in cases 



1 [Reported by Hon, John F. Dillon, Circuit 
Judge, and here reprinted by permis9ion.] 
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where the suit in the state court is commenced 
after the proceedings in bankruptcy are msti- 
tuted, enjoin the plaintifE therein from further 
prosecuting the same. Meld, 2. That in this 
case the curcuit court for the Minnesota district 
had no bankruptcy jutisdietion, and could exer- 
cise only its ordinary equity powers, and for 
this reason the injunction asked for was refused. 
[Cited in Sherman v. Bingham, Case No, 12,- 

733;' Jobbins v. Montague, Id. 7,330; Re 

Stansell, Id. 13,293; Paine v. Caldwell, Id. 

10.674. Criticised in Goodall v. Tuttle, Id. 

5,533. Cited m Re Brinkman, Id. 1,884. 

Followed in Lamb v. Damron, Id. 8,014. 

Cited in Re California Pac. R. Co., Id. 2,- 

315; Re Sabin, Id. 12,195.] 

2. Whether in such a case the assignee may 
not. by an application to the bankrupt court, be 
authorized to sell the mortgaged property free of 
incumbrance, substitute the proceeds in the place 
of the property, giving the mortgagee notice 
wherever residing, and whether process m bank- 
ruptcy can, when necessary to exercise powers 
conferred by the bankrupt act [of 1867 (14 Stat. 
517)], be rightfully served on parties interested 
outside of the district in which the bankruptcy 
proceedings are pending, are questions discussed, 
but left open. 

[Cited in Re Rhodes, Case No. 11,746; Suth- 
erland V. Lake Superior Ship Canal Railroad 
& Iron Co., Id. 13,643.] 

3. Powers of bankrupt courts and of the cir- 
cuit courts, and the purpose of congress in es- 
tablishing bankruptcy tribunals, "considered. 

4. Petition for a review of a subsequent order 
of sale made by the district court, and steps 
taken thereunder, see note at foot of the opinion. 

[Cited in Re Sacchi, Case No. 12,201; Re 
Rhodes, Id. 11,746.] 

This is a bill in equity filed in the circuit 
court of the United States for the district of 
Mmnesota, praying for an injunction, and re- 
lief. The plaintifEs [Herman Markson and 
Hugh M, Spaulding] are assignees in bank- 
ruptcy of one Antipas Thomas, and bring this 
bill in that capacity, allegmg themselves to 
be citizens of the state of Kansas. The de- 
fendant [Daniel Heaney] is alleged to be a 
citizen of Minnesota, which is admitted in 
the answer to be true, and he was served in 
that state with process issued upon the bill. 
From the bill, answer, and .exhibits, the fol- 
lowing facts appear: On the 16th day of De- 
cember, 1869, Antipas Thomas was, by the 
district court of the United States for the dis- 
trict of Kansas (of which he was a resident), 
adjudged a bankrupt, upon the petition of 
creditors filed on the 3d day of that month. 
In May, 1870, the plaintiffs were duly ap- 
pointed assignees in bankruptcy of Thomas, 
and a deed of assignment has been made to 
them of all the property and estate of the 
bankrupt, save such as the law exempts. 
The bill alleges, and the answer admits that, 
prior to the commencement of the bankrupt- 
cy proceedings against Thomas, to wit: on 
the 2oth day of October, 1869, he, the said 
Thomas, executed a promissory note to the 
defendant, Daniel Heaney, for the sum of 
$26,500, and at the same time executed to 
secure it a mortgage upon lands belonging 
to him and situate in Kosciusko coimty, In- 
diana. The bill charges that this mortgage 
is fraudulent, 1. Because there was only a 
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real debt due from Thomas to Heaney of 
$4,000, and because it was made to binder, 
delay, and defraud creditors. 2. Because it 
was made in violation of the bankrupt act, 
since Thomas was insolvent, and Heaney, 
when he received the mortgage, knew, or 
had reasonable cause to believe, that Thomas 
was insolvent, and that the mortgage was 
made in fraud of the provisions of the bank- 
rupt act. It may here be observed that the 
answer of the defendant in effect denies 
these charges of fraud. The bill avers, and 
the answer admits, that after the proceed- 
ings in bankruptcy were commenced, and 
after the date of the plaintiffs' appointment 
as assignees, to-wit: On the 1-ith day of Sep- 
tember, 1870, the defendant, Heaney, com- 
menced in the circuit court of the state of 
Indiana for the county of Kosciusko (where 
the mortgaged lands are situate) a bill to 
foreclose the above mentioned mortgage, 
making as defendants thereto, not only the 
said Thomas, but the present plaintiffs (the 
assignees in bankruptcy of his estate.) The 
bill alleges that on the 19th day of November, 
1870, the plaintiffs filed a bill in the circuit 
court of the United States for the district of 
Indiana, against the defendant, setting up in 
substance, the same facts as in the present 
bill, and pi-aying the same relief, and an in- 
junction against further steps by the de- 
fendant in his foreclosure proceeding in the 
state court, but the defendant not being a 
citizen of, or found in, the district of Indiana 
could not be served, and the bill was conse- 
quently dismissed. It appears from the 
pleadings that in the foreclosure suit in In- 
diana, the present plaintiffs (being made de- 
fendants thereto), were notified of its pend- 
ency by publication, pursuant to the law and 
the practice of the state courts; and that at 
the next term, to-wit, on the 29th day of No- 
vember, 1870, the assignees appeared in the 
said state court and setting up the said ad- 
judication of the mortgagor as a banki-upt, 
and their appointment as his assignees by 
the United States district court for Kansas, 
pleaded to the jurisdiction of the state court, 
which plea was decided to be insufficient, 
and exceptions taken. Afterwards, on the 
1st day of December, 1870, the plaintiffs filed 
an answer setting up against the mortgage, 
in effect, the same matters pleaded in the 
present bill, to-wit, that it is both fraudulent 
in fact, and under the bankrupt law. After- 
wards, on the application of the present 
plaintiffs, a change of venue was ordered to 
the circuit court of the state for the county 
of Steuben, in which court the cause is now 
pending, and stands for trial at an early day. 
The bill prays that on the final hearing the 
mortgage may be declared void, and mean- 
while that a writ of injunction issue to re- 
strain the defendant from proceeding further 
in prosecution of his foreclosure suit in the 
state court in Indiana, or from taking or ob- 
taining judgment against the said Thomas on 
the. note, and for general rehef. The bill 



was presented to the circuit judge at his 
chambers, January 7, 1871, for the allow- 
ance of the temporary injunction therein 
prayed for, and he directed notice to be giv- 
en to the defendant, which has been done. 
The defendant appeared and filed an answer 
to the bill denying the fraud alleged, and 
produced, on the hearing of the motion for an 
injunction, certain affidavits showing the val- 
ue of the mortgaged estate to be about §41,- 
000, or about $10,000 or §12,000 more than the 
sum named in the mortgage, and tending to 
show that he did not have cause to believe 
when he received the mortgage that Thomas 
was insolvent. The plaintiffs produced affi- 
davits and documentary evidence showing 
that Thomas and one Edwards were bankers 
in Kansas; that the firm suspended payment 
in a few days after the mortgage in question 
was executed; that they were insolvent, and 
the property mortgaged constitutes a large 
portion of the available assets of thp bank- 
rupt, and also tending to show notice or tlie 
insolvency, etc., on the part of the defendant 
when he received the mortgage. 

Z. E. Britton and Morris Lamprey, for the 
motion. 
Jas. T. Lane and Davison & True, contra. 

DILLON, Circuit Judge. The adjudication 
of bankfuptcy was made by the United States 
district court for the district of Kansas, 
where the banki'upt resided. The property 
mortgaged to the defendant is situate in In- 
diana; and the defendant himself is a cit- 
izen of and resides in Minnesota. He has 
never proved, or offered to prove, his debt 
in bankruptcy; but after the proceedings in 
banki'uptey were instituted, and the assign- 
ees appointed, and while those proceedings 
were pending in the bankruptcy court in 
Kansas, the defendant commenced and is 
prosecuting in one of the state courts of In- 
diana a bill to foreclose his mortgage, mak- 
ing the assignees defendants thereto, and 
consti'uctively serving them by notice of pub- 
lication, pursuant to the laws of the state, 
and practice of the state tribunals. The 
present bill is filed by the assignees, not in 
the circuit court of the United States for the 
district of Kansas, but in the circuit court 
for the district of Minnesota, and the suit 
was thus commenced because service of pro- 
cess could not be had upon the defendant in 
the former district. A similar suit was 
brought by the assignees in the United States 
circuit court for Indiana; but because the 
defendant could not be there served it was 
withdi'awn. 

The bill charges that the mortgage made 
by the banki-upt to the defendant, a few days 
before the former suspended payment, and 
which the latter is seeking to have fore- 
closed in the state court in Indiana, is both 
fraudulent in fact and under the bankrupt 
act; and it seeks a decree to have it so 
adjudged, and paeanwhile asks for a writ of 
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injunction to restrain the defendant from tlie 
fiu-tlier prosecution of the foreclosure suit. 
The case is now before me on the applica- 
tion for the injunction. In support of the 
application, it is argued by the counsel for 
the assignees that the bankruptcy court in 
Kansas, in which the proceedings in bank- 
ruptcy were commenced and are pending, has 
exclusive jurisdiction over the estate of the 
bankiTipt wherever situate, and over the 
claims of creditors, secured and unsecured, 
wherever residing; that the assignees are 
officers of the bankruptcy court; that since 
the adjudication in banlcruptcy was had be- 
fox*e the defendant commenced his suit to 
foreclose, it follows that the bankrupt court 
■first acquired jurisdiction, and if so, it could 
not be interfered with by proceedings in any 
other court, and if such proceedings be com- 
menced, the federal com'ts not only have the 
power, but it is their duty to enjoin litigants 
in the state courts, whenever necessary, to 
give full effect to the bankrupt act. 

On the other hand, the defendant's counsel 
argue that a mortgage creditor is not bound 
to, nor can he be compelled to prove up his 
claim in the bankrupt com't; that the only 
effect of not proving it up is that he waives 
or loses all right to share in dividends in 
respect to any balance of his debt which the 
mortgaged estate may prove insufficient to 
pay; that such a creditor, notwithstanding 
the mortgagor shall have been adjudged a 
bankrupt, may rightfully file his bill in any 
state court, having jurisdiction, to foreclose 
his mortgage; that the defendant did so file 
his bill in this instance, and that the as- 
signees, having appeared thereto and an- 
swered, setting up as a defence the same 
matters which are made the basis of the pre- 
sent bill, the result is that the state com*t in 
Indiana first acquu-ed jurisdiction of the mat- 
ter in controvei'sy, to-wit, the validity of the 
mortgage; and if so, then on acknowledged 
principles of law, no other court can arrest 
or interfere with the exercise of such juris- 
■diction. 

Section 1 of the bankrupt act constitutes 
the district courts of the United States 
courts of bankruptcy, and confers and de- 
fines their jurisdiction; "That the several 
district courts of the United States be, and 
they are hereby, constituted courts of bank- 
ruptcy, and they shall have original jm-isdic- 
tion in theu* respective districts, in aU mat- 
ters and proceedings in bankruptcy; and 
they are hereby authorized to hear and ad- 
judicate upon the same, according to the pro- 
visions of this act * * * And the jm-isdic - 
tion hereby conferred shall extend to all cases 
and controvei'sies arising between the bank- 
rupt and any creditor or creditors who ghall 
claim any debt or demand under the bank- 
ruptcy; to the collection of the assets of the bank- 
rupt; to i7ie ascertainment and liquidation of the 
liens and otJier specific claiTns thereon; to the ad- 
justment of the variotis priorities and conflicting 
interests of all parlies; and to the marshaling 
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and disposition of iJie different funds and assets 
so as to secure tJie rights of all parties and due 
distribution of the assets among all the creditors; 
and to all acts, matters, and things to be done 
under aud in virtue of the bankruptcy, until 
the final distribution and settlement of the es- 
tate of the bankrupt, and the close of the pro- 
ceedings in bankruptcy," etc. 

The language of this section is taken in 
part from the sixth section of the bankrupt 
act of 1841, and the part above, placed in 
italics, from Judge Story's opinion in Ex 
pai-te Christy, 3 How. [44 U. S.] 221, expound- 
ing the policy and purpose of that act. I 
shall again refer to this opinion, after calling 
attention to the provisions contained in the 
second section of the bankrupt act of 1867, 
respecting the jurisdiction and powers of the 
circuit com'ts of the United States. 

This section, after giving "the several cir- 
cuit courts of the United States within and 
for the districts where the proceedings in 
bankruptcy shall be pending, a general super- 
intendence and jurisdiction," revisory of all 
cases and questions in the disti-ict court aris- 
ing under the act, adds that, "said circuit 
courts shall also have concurrent jurisdic- 
tion with the district com'ts of the same dis- 
trict of all suits at law or in equity which 
may or shall be brought by the assignee in 
bauki'uptcy against any person claiming an 
adverse interest, or by such person against 
the assignee, touching any property or rights 
of property of said bankrupt ti-ansferrable 
to, or vested in, such assignee." 

It is not my purpose to recite in detail the 
various provisions of the bankrupt act; but 
a review of them would clearly show, as I 
think, that congress in passing the act, in 
pursuance of its constitutional power, not 
only intended to make it uniform, but opera- 
tive throughout the United States. It does 
not stop at state lines, and the bankruptcy 
tribunal it establishes not only acts inde- 
pendently of state tribunals, but it would be 
destructive of the system itself to permit 
suitors by resorting to state tribunals to 
withdraw, against the will of the bankruptcy 
court, property or cases which belong to its 
jurisdiction. 

Property, wherever situate, which is not 
exempted from the operation of the act, 
passes to the assignee, who is an officer of 
the bankrupt court, and thus is in the cus- 
tody or under the control of that court. This 
is equally true of property under mortgage as 
of that which is unincumbered. See sections 
14, 20, 22, 25. Debts, whenever payable, and 
creditors wherever residing in the United 
States, are within the operation of the act. 
The bankrupt court is invested with this 
jurisdiction over the bankrupt and his estate, 
and over creditors who are brought invol- 
untarily into it, in order to administer the 
estate for the benefit of all the creditors ac- 
cording to their respective rights. The prior- 
ities of bona fide mortgagees and lien holders 
I are protected by the bankrupt act, and will 
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be respected by the bankrupt court in the 
final settlement and distribution of the estate. 
"By operation of law, the deed to the as- 
signee conveys to him all the estate, real and 
personal of the bantrupt" (section 14), and 
"the assignee has authority, under the order 
and direction of the com't, to redeem or dis- 
charge any mortgage, * * * real or per- 
sonal, whenever payable, or to sell the prop- 
erty subject to such mortgage" (section 14). 
And see sections 15, 20, 22, 25. 

Thus, it is plain beyond controversy, that 
the property of the bankrupt, tbough situ- 
ate, as in this case, in another state, and al- 
though mortgaged by the bankrupt prior to 
the institution of proceedings in bankrupt- 
cy against him, is within the jurisdiction 
and under the control of the bankrupt court 
in Kansas. I think that to be an erroneous 
construction of the bankrupt act, which 
holds under the somewhat inapt phraseolo- 
gy of section 20, that mortgage creditors 
have absolutely the election to stand out- 
side of the operation of the bankrupt act. 
Their debts are required to be scheduled, 
and the mortgaged estate to be inventoried 
by the bankrupt (section 11) ; the title there- 
to passes to the assignee, subject to the 
mortgage, and the assignee may sell, sue for, 
and manage the property (section 14); the 
debt of the mortgagee is provable, and such 
proof does not waive the lien (sections 19, 
20, 22); the assignee may redeem the mort- 
gage debt, or sell the equity of redemption 
vested in him (Id.); and it follows from 
these various provisions that the assignee 
has a right to call the mortgage creditor 
into the bankruptcy court, or into the proper 
circuit court, and test the validity of his 
mortgage or the amount due thereon. Ex 
parte Christy, 3 How. [44 U. S.] 221, and 
cases cited, infra. 

It is not necessary in this case to say that 
the mortgage creditor is bound at all events 
to go into the bankrupt court and prove his 
debt, or ask to foreclose, or to have the 
property sold and Ms debt paid from the 
proceeds. See In re Davis [Case No. 3,618]; 
Foster V. Ames [Id. 4,965]. 

It is clear that' the assignee has at all 
events the right to bring the mortgage cred- 
itor into the court of bankruptcy (unless he 
prefers to file a bill in equity in the proper 
circuit court), and contest the amount of his 
debt and the validity of his mortgage, and 
to have the court make such equitable or- 
ders as to the disposition of the property as 
seem best. 

The powers to "ascertain and liquidate 
liens" on tie property of the bankrupt, "to 
adjust the various priorities and conflicting 
interests of all parties, and to marshal and 
dispose of the different funds and assets," 
and the other express po-\yers of disposition 
and sale of property, confer upon the bank- 
rupt court the right of control over mort- 
gaged estates and the mortgagees, and by 
implication give the right to prevent its con- 



trol from being taken away by the resort 
on the part of the creditor to other tribunals 
against the will of the bankrupt court. 

This view of the law is sustained by the 
opinion of Mr. Justice Nelson, in the case of 
the Kerosene Oil Co. [Cases Nos. 7,725 and 
7,726]. In that case the oil company were 
adjudged bankrupts on the 16th day of 
June, 1868. The New York Guaranty and In- 
deimnity Company held a mox-tgage on the 
realty of the oil company, and on the 10th 
day of October, 1868 (after the adjudication 
in bankruptcy), commenced a foreclosure 
suit in the state coui-t A bill was filed by 
the assignee in the bankruptcy court alleg- 
ing the invalidity of the mortgage, and pray- 
ing that it be declared void, the property 
sold, and the proceeds brought into court 
and disposed of, according to the rights of 
the several parties, and for an injunction en- 
joining the Guaranty and Indemnity Com- 
pany from taking any further proceedings 
in the foreclosure suit The injunction was 
granted by the district court, and on review 
this action was sustained by Mr. Justice 
Nelson, who directly afHx-med the jurisdic- 
tion of the district court to entertain such a 
bill and grant such relief, and asserted a 
concurrent jurisdiction in the circuit court 
of the same district 

The right in a proper case to enjoin pro- 
ceedings in state courts which contravene 
the bankrupt act, is declared by the circuit 
court of the United States, in the case of 
Irving V. Hughes [Case No. 7,076], heard be- 
fore Grier and Cadwallader, JJ. The court 
says: "The state court cannot be enjoined, 
but the litigants In it may be restrained 
from doing what would frustrate, or direct- 
ly impede, the jurisdiction expressly con- 
ferred by the bankrupt act" And it is the 
opinion of Chase, C. J., that after the bank- 
ruptcy, liens must be enforced under the su- 
perintendence of the national tribunals. In 
re Wynne [Id. 18,117]. A similar view of 
the bankrupt act of 1841 [5 Stat 440] was 
taken by Mr. Justice Story, in Ex parte 
Christy, 3 How. [44 U. S.] 221. "Its success 
was dependent upon the national machin- 
ery being made adequate to all the exigen- 
cies of the act Prompt and ready action 
without heavy charges and expenses, could 
be safely relied on where the jurisdiction 
was confided to a single court in the collec- 
tion of assets, in the ascertainment and 
liquidation of liens, and other specific claims 
thereon; in adjusting the various priorities 
and conflicting interests; in marshaling the 
different funds and assets; in directing sales 
at such time and in such manner as should 
best subserve the interests of all concerned; 
in preventing, by injunction, or otherwise, 
any particular creditor from obtaining an 
unjust and inequitable preference over the 
general creditors by an improper use of his 
rights and remedies in the state tribunals, 
and finally in making a due distribution of 
the assets, and bringing to a close within a 
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reasonable time, the whole proceedings in 
bankruptcy." 

This language ^vas quoted and approved by- 
Justice Swayne, as applicable to the present 
bankmpt act CBill t. Beekwitli [Case No. 
1,406]), and by Durell, J. (In re Barrow [Id. 
1,057]). If the present bill had been filed in 
the circuit court for the district of Kansas, 
and service could have been had on the de- 
fendant in that district, I should for the rea- 
sons above stated, feel quite clear that I 
would have the power to award the writ of 
injunction against the defendant, and that 
under the circumstances it would be my duty 
to do so. But tliis bill is filed in the circuit 
court for the Minnesota district, and was so 
filed because the defendant resided in that 
district, and could be served with process 
therein, and it proceeds upon the assumption 
that the federal courts in Kansas by reason 
of the inability to serve the defendant there- 
in, would be unable to take jurisdiction of 
the suit, had it been there instituted. 

I am inclined to the opinion that the circuit 
court for the Minnesota district has no juris- 
diction over this controversy confeired upon 
it by the bankrupt act; and that whatever 
powers it has and can exercise in the present 
case will be in virtue of its ordinary equity 
jurisdiction. 

By recurring to the first section of the bank- 
rupt act, it will be seen that the "several dis- 
trict courts are constituted courts of bank- 
ruptcy with original jurisdiction in their re- 
spective districts in all matters and proceed- 
ings in bankruptcy." The powers which this 
section confers upon district courts are lim- 
ited to cases of bankruptcy pending therein, 
as was very properly held by Mr, District 
Judge Blatchford in Be Richardson [Case 
No. 11,774]. In that case the petitioners had 
been adjudged bankrupts in Louisiana, and 
applied to the United States district com-t for 
the Southern district of New York for an in- 
junction to restrain certain creditors from 
prosecuting a suit against them in the state 
courts of New York. It was denied for want 
of jurisdiction, the judge alluding to, but ex- 
pressing no opinion upon, the question, wheth- 
er the circuit court for the New York district, 
under its general equity powers, or the bank- 
mpt court, or circuit court of Louisiana could, 
without further legislation, give relief. The 
provision of the bankrupt act as to the jurisdic- 
tion of the circuit courts is that, "the several 
circuit courts of the United States within and 
for the districts where tiie proceedings in 
bankruptcy shall be pending, shall have con- 
current jurisdiction with the district courts of 
the same district of all suits," etc. Under 
this provision the circuit court of ^Minnesota 
has no bankruptcy jurisdiction in the present 
case, since the bankruptcy proceedings are 
pending in the district of Kansas. It can 
only exercise its ordinary equity powers, and 
I think it cannot be claimed, aside from its 
jurisdiction in bankruptcy, that a court of the 
United States would be warranted in enjoin- 
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ing a foreclosure proceeding in the state 
court. A state court of equity in Minnesota 
would scarcely look with favor on an applica- 
tion, because the defendant resided there, to 
stay him from prosecuting a foreclosure suit 
in another state, but would leave the parties 
in the court which had, or was asserting, ju- 
risdiction over them. If the banlcrupt act 
confers no bankrupt powers with respect to 
the case on the cu:cuit court for the district of 
Minnesota, it seems to me that it can only 
award an injunction on the same principle 
that would apply were the application made 
to a chancellor in the state tribunals. This 
point as to the jurisdiction of the Minnesota 
circuit court has not been prosecuted by coun- 
sel, and I therefore express only my first im- 
pressions concerning it. 

Since I refuse for the present, the injxmc- 
tion on this ground alone, I will allow the 
counsel to be heard upon it if they think 
my impressions erroneous. In this view of 
the case, it is unnecessary to give any de- 
cided opinion respecting the question, wheth- 
er on a similar bill filed in the circuit court 
for the district of Kansas, service can right- 
fully be made on the defendant without the 
limits of the district. Under the judiciary 
act which limits the powers of the federal 
courts to their respective districts, service 
within the district, or a voluntary appearance, 
is necessary to jurisdiction. If this limitation 
obtains in all suits and proceedings arising 
under the bankrupt act, it certainly will fail 
in many instances without further legislation, 
to meet the exigencies of particular cases, or 
"to enable the courts to carry into effect the 
provisions of the statute. The power to bring 
creditoi-s outside of the district within the 
operation of the bankruptcy court is often 
necessary to the exercise of the jurisdiction 
and powers conferred by the act; but at pres- 
ent, I refrain from giving any opinion upon 
the right to serve bankruptcy process, or pro- 
cess in bankruptcy suits, beyond the limits of 
the district in which the bankruptcy proceed- 
ing is pending. 

The question may be pr€;^ented on an appli- 
cation by the assignees to the bankrupt court, 
to sell the mortgaged estate free of incum- 
brance, substituting the proceeds in the place 
of the property sold. See Bankrupt Act, § 25; 
Foster v. Ames [Case No. 4,965]; Bill v. 
Beckwith [supra]; In re Barrow [supra]. If 
this section applies to such a ease as the pres- 
ent, the provision is that, "The court may, 
upon the petition of the assignee after such 
notice to the claimant, his agent, or attorney, 
as the court shall deem reasonable, order the 
property to be sold under the direction of the 
assignee, who shall hold the funds received 
in the place of the estate disposed of;" not, 
in terms, at least, limiting the notice to claim- 
ants residing in this district. Or the question 
may be presented by a bill like the present, 
filed in the circuit court for the district of 
Kansas, to impeach the mortgage, and asking 
for an injunction against further proceeding 
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by the defendant in his foreclosure suit in 
Indiana. But until it arises in such a shape 
as to require disposition, and has heen fully- 
argued, it Avill be better to decline its exami- 
nation or discussion. The injunction is re- 
fused, but the bill may be retained for final 
disposition, or dismissed, as the plaintifE's 
counsel may be advised. Injunction denied. 

NOTE. After the foregoing opinion was de- 
hvered, the foreclosure suit proceeded in the 
state court of Indiana, and that court rendered 
a decree in favor of Heaney for the full amount 
of his mortgage, from which the assignees took 
an appeal to the supreme court of the state, 
which is yet pending,— the assignees throughout 
resisting and objecting to the foreclosure pro- 
ceedings in the state court, on the ground of the 
alleged exclusive jurisdiction of the bankrupt 
court. After the foreclosure decree was en- 
tered, the assignees filed tlieir petition in the 
district court of the United States for the dis- 
trict of Kansas, under the 25th section of tiie 
bankrupt act, stating, in substance, the exist- 
ence of the Heaney mortgage, that it was fraud- 
ulent both in fact and under the bankrupt act; 
that Heaney resided in Llinnesota, and asking 
an order to sell the real estate free of the mort- 
gage, and have the proceeds substituted in the 
place thereof. Notice of this application was 
served upon Heaney by the marshal of Jlinne- 
sota in that state, and he appeared in the bank- 
rupt court in Kansas, and filed an answer deny- 
ing the fraud alleged against him, and pleaded 
the proceedings and decree in Indiana to estop 
the assignees to re-litigate the question of fraud, 
that question having been, as he claimed, settled 
and adjudicated in state court. After hearing 
both parties the United States district court, on 
Jidy 12, 1871, entered an order authorizing the 
assignees to sell the real estate in Indiana free 
from all liens, including the mortgage of Hea- 
ney, at public sale, after notice, and ordering 
them to bring the proceeds into court to be held 
in the place of the land, and subject to the fur- 
ther order of the court as to the distribution 
thereof, all rights of the said Heaney to the pro- 
ceeds of such sale or any part thereof, being re- 
served for further hearing. To this order Hea- 
ney objected; and the assignees having subse- 
quently thereunder advertised the land for sale, 
to take place on the 3d day of September, 1871, 
Heaney filed his petition in the circuit court of 
the United States for the district of Kansas, 
under the second section of the bankrupt act, to 
review the aforementioned order of the district 
court, authorizing the assignees to sell the land. 
This petition was presented to the circuit judge 
in vacation; notice thereof was given to the as- 
signees; the parties appeared before the circuit 
judge at chambers, August 28, 1871, and after 
argument it was there held: 1. That the or- 
der complained of was one which the circuit 
court could review or revise under the second 
section of the bankrupt act. 2. That the cir- 
cuit judge had power in vacation, at his cham- 
bers, though outside of the district of Kansas, 
to entertain and act upon the petition of review. 
3. That under the circumstances, the order of 
the district court would be modified as follows: 
The sale of the land by the assignees shall be 
postponed until the 30th day of October, 1871, 
but may then take place pursuant to the order 
of the district court, unless Heaney shall, be- 
fore September 25, file his claim in that court or 
exhibit his bill therein or in this court, or insti- 
tute proper proceedings in the one court or the 
other, to have settled between him and the as- 
signees the question of the validity of his mort- 
gage and the amount due thereon; this being 
done no sale shall take place during the pend- 
ency of such proceedings, either by the assign- 
ees, under the order of the district court, or by 
Heaney, under his decree. 
The circuit judge reiterated the views es- 
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pressed in the foregoing opinion as to the pow- 
er and rightful jurisdiction of the federal courts 
to superintend the enforcement of all claims 
against the bankrupt after the adjudication of 
bankruptcy; but expressed no opinion as to the 
effect of the assignees entering an appearance in 
the state eou^t, nor upon the question whether 
the decree therein concluded them from attack- 
ing the mortgage for fraud. 

As to jurisdiction of state and federal courts: 
Johnson v. Bishop [Case No. 7,373]; Clark v. 
Binninger [38 How. Prac. 341], and note; same 
controversy, In re Bininger [Case No. 1.417]: 
Sharman v. Howell, 40 Ga. 2o7; In re Schnepf 
[Case No. 12,471]; Irving v. Hughes [Id. 7.07t>]. 

[For subsequent proceedings in this litigation, 
see Cases Nos. 6,555 and 9,099.] 



Case Ho. 9,099. 

MARKSON V. HOBSON et al. 

[2 Dill. 327; 1 4 Chi. Leg. News, 75.] 

Circuit Court, D. Kansas. Nov. Term, 1871. 

Baxkrupt Act — Suspension of Payment by a 
Baxk — Illegai, Preferbsce. 

A banker who allows his drafts to go to pro- 
test, suspends payment and closes his door.-* 
against depositors, proclaims to the world that 
he is insolvent, and a creditor who, with knowl- 
edge of these facts, receives payment of his 
debt secures an illegal preference, and is liable 
to the assignee for the amount thus received. 
[Cited in brief in Larkin v. Batchelder, 56 Vt 
417. Cited in Mathews v. Riggs, 80 Me. 107, 
13 Atl. 49: Stone v. Dodge, 96 Mich. 524, 56 
N. W. 78.] 

The plaintiff [Herman Markson], as assignee 
in bankruptcy of A. Thomas & Co. recovered 
at this term against the defendants, in six ac- 
tions, verdicts for the sums severally received 
by them as creditors of A, Thomas & Co. 
A motion was made by the defendants for a 
new trial. 

[For prior proceedings in this litigation, eee 
Case No. 9,098.] 

Messrs. Wheat. Britton. Royce, and Hoag, 
for assignee. 

Messrs. "^^''agstaff, Simpson, Williams, and 
Pratt, for defendants. 

Before DILLON, Circuit Judge, and DEL- 
AHAY, DisU-iet Judge. 

DILLON, Circuit Judge. These ai-e actions 
by the assignee under section 35, of the bank- 
rupt act [of 1867 (14 Stat. 534)], to recover 
from the defendants moneys severally re- 
ceived by them on the 16th day of Novem- 
ber, 1869, in payment for debts due them 
from the late firm of A. Thomas & Co The 
firm of A. Thomas & Co. were private bank- 
ers, doing business at Paola, in this state. 
About the 1st day of November, 1869, a "run" 
was made upon their bank, and on the 2d 
day of November they were obliged to close 
their doors, which were not afterwards 
opened. In the month of December follow- 
ing, proceedings in bankruptcy were institut- 
ed against them. The defendants, all of 
whom resided in Paola, were creditors of 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Thomas & Co. some of tliem holding protest- 
ed drafts, and others heing depositors. All 
of the defendants as -witnesses admitted on 
the stand that they knew of the suspension of 
Thomas & Co. and the closing of their doors 
at and prior to the time they received pay- 
ment. The immediate circumstances sur- 
rounding the receipt of payment hy the de- 
fendants are these: After the dooi-s of the 
hank were closed, Thomas & Co. who held 
considerable real estate, gave out that they 
would he able to resume in a few days, and 
that to this end they were negotiating for, 
and were about to secure, by mortgaging their 
real estate, a large sum of money. On the 
16th day of November the negotiations for a 
loan to them of $20,000 were closed, the busi- 
ness being done in the office of Mr. Simp- 
son, an attorney. This loan was secured by 
mortgage on a business block in Paola, then 
not quite finished. Of the above sum, about 
$3,000 were deposited in the hands of a trus- 
tee to provide for the completion of the build- 
ing, and ?7,700 deposited on the same day 
by or for Thomas & Co. not in their own 
bank, but in the Sljami Savings Bank, In 
the same place. What was done with the 
rest of the money borrowed by Thomas & Co. 
does not clearly appear, but they never re- 
sumed business, nor did they attempt to do 
so. As stated, the bon-owing was completed 
on the 16th day of November, in Mr. Simp- 
son's office, late in the day, and the money de- 
posited in the savings bank. Most of the de- 
fendants had been pressing Thomas & Co. 
for payment. When the transaction for the 
loan was consummated, Thomas & Co. being 
present, it was agreed that the §7,700 should 
be deposited in the savings bank, and the 
checks were then and there drawn by Thom- 
as & Co. on the savings bank in favor of va- 
rious creditors, including the defendants, for 
the amount of the $7,700. To recover pay- 
ment received on these checks, the present ac- 
tions were brought by the assignee. One of 
the cheeks so diuwn was made payable to Mr. 
Simpson, the attorney in whose office the pa- 
pers relating to the loan were executed, and 
was for the sum of §3,450. This was done 
after dark, on the 16th of November, and out 
^of the proceeds of this check Mr. Simpson, 
being authorized and directed to do so by 
Thomas & Co., paid the debts of three of the 
defendants. Checks for the residue of the 
$7,700 were delivered to the other defendants, 
and to one or two other creditors of Thomas 
& Co. on the next day, and the money re- 
ceived thereon. All the defendants knew 
when payment was received by them that 
Thomas & Co. had suspended, and that their 
bank was then closed, and the circumstances 
are such that those who received payment 
through Mr. Simpson not only knew this, but 
must have known that Thomas & Co. had no 
intention to resume business. The defend- 
ants constituted and were known to constitute 
but a small portion of the creditors, Mr. 
Simpson was authorized to act for two of the 
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defendants hi thus receiving payment for 
them, and he assumed to act as the friend and 
attorney for the other, although without any 
express and specific authority in this instance, 
but his act was ratified and the money re- 
ceived. Of course the defendants thus re- 
ceiving payment through Mr. Simpson are af- 
fected with knowledge of the facts known to 
him respecting the manner in which the mon- 
ey was obtained and disposed of by Thomas 
& Co. 

A bank suspending payment and closing its 
doors against its creditors makes to the world 
a proclamation of its insolvency. The bank 
was thus suspended and closed when each of 
the defendants received payment on the 
cheeks di-awn on the savings bank, and this 
fact was personally known to each of the 
defendants. The payments were not received 
in the usual course, but in checks drawn by 
bankers whose doors were closed upon anoth- 
er bank in the same place. The jury have 
properly found that payments thus made and 
received are in violation of the bankrupt law, 
because intended to give, and, if sustained, 
would give, a preference. The evidence ful- 
ly convinces us that Thomas & Co. did not 
intend to resume business, and that they se- 
lected the defendants and a few others fi'om 
the mass of their creditors to favor or prefer 
them by paying them hastily and secretly, in 
fuU, out of the $20,000 loan, and that the de- 
fendants, in receiving their pay, must have 
known, and certainly had reasonable cause to 
believe, that they were thereby securing an 
advantage over the other creditors. If pay- 
ments received under such circumstances 
could be held against the assignee, the bank- 
rupt act ought to be repealed, since its prac- 
tical operation and efEect would be to give to 
resident and favored creditors the very pref- 
erence which the act in so many of its provi- 
sions professes to invalidate. The act dis- 
arms the vigilance of creditors generally by 
declaring that no vigilance can be rewarded 
by a preference, if obtained contrary to its 
provisions within four months prior to filing 
of the petition in bankruptcy. It undertakes 
to disable creditors from procuring prefer- 
ences within that period by attachment, mort- 
gage, or confession of judgment. What pref- 
erence can be more unjust than that which 
would result from this prohibition to creditors 
to run the race of vigilance, and then to sus- 
tain payments made by a known insolvent to 
local creditors from importunity or personal 
considerations? 

The bankrupt act must be so administered 
as to suppress illegal preferences, or it nec- 
essarily operates as a fraud upon the rights 
of the mass of creditors, who in good faith 
i*efi-ain fi-om seeking advantages contrary to 
its provisions and policy. If preferences can- 
not in general be effectually suppressed, be- 
cause of the sympathy of jurors in favor of 
the creditor who has simply been vigilant, or 
f oi*tunate, in securing a just debt, and their dis- 
inclination to render a verdict, which, while it 
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makes such a creditor pay back the amount, 
also disentitles him to prove his debt in bank- 
ruptcy or receive dividends, the professional 
and the popular voice will soon demand the 
repeal of the law, so as to allow, as before 
its enactment, creditors to strive for and hold 
if fairly obtained, the fruits of their vigilance. 
I have found jurors in general somewhat dis- 
inclined to hold preferences to be such, and I 
find it necessary to prevent the bankrupt law 
from being evaded, to state with clearness to 
juries, as I did in these cases, the purpose of 
the law, and that no prejudice against it, or 
sympathy with defendants, should prevent 
them from fairly and impartially applying its 
principles and provisions. Their verdicts in 
the cases under consideration were not only 
supported by the evidence, but if they had 
been otherwise, I should have regarded it as 
my duty to have set them aside. The motion 
■ for a new trial is in each case denied. Judg- 
ment for the plaintiff. 

See Borland v. Phillips [Case No. 1,661.] 
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Case I^To. 9,100. 

Ex parte MARQUAND. 

[2 Gall. 552.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1815. 

FiKEs — ^Violation of Customs Laws — ^To Whom 
Payable. 

"Fines" imposed for obstructing oflBcers of the 
customs, as well as "penalties," under Act 
March 2, 1799, c. 128 [1 Story's Laws, 573; 1 
Stat. 627, c. 22], are to be received and distrib- 
uted by the collector of the customs. 
[Cited in Matthews v. Offley, Case No. 9,290; 
U. S. V. Tilden, Id. 16,523; U. S. v. Chapel, 
Id. 14,781; U. S. v. Fanjul, Id. 15,069.] 
[Cited in Ransdell v. Patterson, 1 App. D. C. 
491.] 

At this term, N. Hobson, and othere, were 
convicted on an indictment for forcibly re- 
sisting and impeding certain oflBcers of the 
custom^s at Rowley, within the collection dis- 
trict of Newburyport, against the 71st sec- 
tion of the act of the 2d of March, 1799, e. 
128 [e. 22]. The fines imposed by the court 
having been paid into the hands of the mar- 
shal, a motion was made in behalf of Mr. 
Slarciuand, collector of Newburyport, to have 
the same paid over to him for distribution, 
pursuant to the 91st section of the same act. 

1 [Reported by John Gallison, Esq.] 



6. Blake, Dist Atty., stated, that he had 
been requested by the collector to make the 
motion; but should submit it to the court 
without argument. The practice had uni- 
formly prevailed, in cases of fines under this 
act, to pay them directly into the treasuiy, 
and no instance has heretofore occun-ed, in 
which they had been claimed or received by 
a collector for distribution. 

BY THE COURT. It is not a little extra- 
ordinary, that this question should have slept 
in silence during so long a period. The 91st 
section of the act of March 2, 1799, c. 128 
[c. 22], provides, that all fines, penalties and 
forfeitures, recovered by virtue of that act, 
and not otherwise appropriated, shall, after 
deducting all proper costs and charges, be 
disposed of as follows, one moiety shall be 
for the use of the United States, and be paid 
into the tx-easury thereof by the collector re- 
ceiving the same; the other moiety shall be 
divided between, and paid in equal propor- 
tions to, the collector and other officers of 
the customs specified in the act, with a pro- 
viso giving a moiety of such moiety to the 
informer, by whose information to the col- 
lector the same fines, penalties and forfei- 
tures shall be recovered. The 89th section 
of the same act authorizes the collector to re- 
ceive all penalties, recovered under the act, 
from the court or the proper officer thereof, 
and further enacts, that "on receipt thereof 
the said collector shall pay and distribute 
the same without delay according to law, 
and transmit quarter yearly to the treasury 
an account of all moneys, by him received 
for fines, penalties and forfeitures, during 
such quarter." The former act for the col- 
lection of duties Aug. 4, 1790, c. 85 [1 Story's 
Laws, 83; 1 Stat 112, c. 8]), which was re- 
pealed by the act of 1799, contains similar 
provisions as to distribution of fines, penal- 
ties and forfeitures (section 69), and as to the 
receipt and distribution of penalties by the 
collector (section 67); but there is no clause 
respecting the ti-ansmission of quarterly ac- 
counts of moneys received for fines, penalties 
and forfeitures. As the 89th section of the 
act of 1799 is, with the exception of this 
clause, a substantial re-enactment of the 67th , 
section of the act of 1790, it is highly proba- 
ble, that a doubt had arisen, whether the 
right of the collector to receive and distriMite 
"penalties," included that of receiving and 
distributing "fines," and that this clause, 
among other objects, was meant to obviate 
that doubt This explanation, if correct, will 
in part account for the unsettled state of the 
present question. 

On looking at the language of the act of 
1799, it seems difficult to resist the impres- 
sion, that "fines" in the technical sense of the 
word, as well as "penalties," are to be re- 
ceived and distributed by the collector. 
There are indeed but two eases, in which, 
technically speaking, fines are contemplated 
to be imposed by the act viz. in cases of ob- 
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structing officers of the customs (section 71) 
and of perjury (section 88). In all other pe- 
cuniary forfeitures within the act, the legis- 
lature seem to have directed, not the process 
■of indictment, where a fine might he im- 
posed, hut an action or information of debt; 
for, at common law, wherever a penalty is 
given, and no appropriation or method of re- 
coveiy is prescribed by the act, an action or 
information of debt lies, and not an indict- 
ment. Rex V. Malland, 2 Strange, 828; Ad- 
ams V. Woods, 2 Craneh [6 U. S.] 336. There 
may be good reason for this distinction, for 
penalties and forfeitures may be remitted by 
the secretary of the treasury under the act 
of March 3, 179T, c. 67 [1 Stoiy's Laws, 458; 
1 Stat. 506, c. 13]; but, notwithstanding the 
language of that act, it is extremely doubt- 
ful if fines for offences, technically speaking, 
can be so remitted, since the constitution has 
committed to the president the power to 
grant reprieves and pardons for offences, 
against the United States. U. S. v. Mann 
[Case No. 15,718]. It is singular, that brib- 
ery of officers of the customs should, by the 
act of 1799, be punishable only by a pecuni- 
ary forfeiture; and still more singular, that, 
as no other appropriation of the penalty is 
made, half of that penalty might, following 
the letter of the act, be received by the very 
party bribed. 

Of the policy of a distribution of fines im- 
posed for public offences, or of allowing them 
to be received and distributed by collectors 
of the customs, in cases within the express 
purview of the act of 1799, we do not pre- 
tend to judge. It is sufficient for us, that 
the legislature have expressed their will in 
direct and unequivocal terms; and we ac- 
cordingly direct, that the fines imposed upon 
the defendants, and now in the hands of The 
marshal, after deducting the proper charges 
allowed by the court, be paid over to the col- 
lector. 



Case "No. 9,101. 

The ilARQUETTE. 

[Brown, Adm, 364; 4 Chi. Leg. News, 241; 
6 Alb. Law J. 292.] i 

District Court, E. D. Michigan. Feb. 13, 1872. 

Salvage— Special Contract fob Proportion oe 

Property Saved— How Par a Salvor is 

AN Agent of the Owner. 

1. A wrecking company which had undertaken 
to raise a sunken schooner and deliver her at 
Detroit for six-tenths of her value when so de- 
livered, hired of libellant, for a fixed compen- 
sation, certain divers, diving armor, and wreck- 
ing apparatus. Seld, that libellant, havin? 
knowledge of the contract between the wreck- 
ing company and the owners of the schooner, 
could not maintain a libel in rem, and that the 
subsequent ownership of six-tenths of the 
schooner by the wrecking company could not 

1 [Repoited by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission. 6 
Alb. Law J. 292, gives only a partial report] 
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relate back to the time of its contract with the 
owners, so as to affect their interests. 
[Distinguished in The Louisa Jane, Case No. 
8.532.] 

2. A salvor by contract is not an agent of the 
owners, and cannot create against them or the 
property saved, any liability beyond the contract 
nrice. 

3. A contract for a compensation to be paid 
at all events, whether the property is saved or 
not, creates a mere personal obligation, and no 
lien attaches on account of it. 

[Distinguished in The Louisa Jane, Case No. 

8.532. Cited in The Murphy Tugs, 28 Fed. 

430.] 
[See Baker v. The Tros, Case No. 783.] 

The Marquette was sunk in the Straits of 
Mackinaw by a collision, and abandoned by 
her owners to the underwritei-s, and there lay 
sunken in about fifteen fathoms of water. 
The underwritei-s contracted with the North- 
western Wrecking Company, a corporation 
organized under the Clws of Ohio for the 
raising of sunken vessels, to raise the Mar- 
quette, and place her in Clark's dry dock, in 
the city of Detroit, for six-tenths of the ves- 
sel. The Northwestern Wrecking Company 
entered -upon the performance of their con- 
tract under the charge and supervision of 
Milo Osborne, and after working at the 
wreck for several days, found that on ac- 
count of the great depth of water in which 
the wreck lay, the services of a diver were 
necessary. The libeUant, who was also in 
the wrecking business, was then engaged in 
raising a wreck in Beaver harbor, near Beav- 
er island, a few miles distant from the wreck 
of the Marquette. He had divers in his em- 
ploy, and owned and had in use the neces- 
sary diving armor and apparatus, a hand 
pump, a steam pump, etc., adapted to the 
purposes of wrecking. He was also the pat- 
entee of a new invention for raising sunken 
vessels, which consisted mainly in sinking 
casks filled with water, and then, after being 
fastened to the vessel, inflating them with 
air by the use of a steam pump and con- 
necting tubes or pipes, and thus expelling the 
water and giving the casks a lifting power. 
Osborne, who was in charge of the work for 
the Northwestern Wrecking Company, ap- 
plied to and obtained of the libellant a diver 
and the necessary armor and apparatus, in- 
cluding a hand pump. After working a 
short time it was found that the hand pump 
was not sufficient for the divers to operate 
with safety in so great a depth of water, and 
Osborne returned the hand pump and ob- 
tained libellant's steam pump. After work- 
ing a few days longer, and not making much 
progress, Osborne returned to libellant with 
the diver, apparatus and pump, and had a 
settlement with hhm up to that time, and 
paid libellant what was then found to be his 
due, at the rate of §50 per day with the hand 
pump, and ?75 per day with the steam pump, 
less a small deduction made by libellant at 
the request of Osborne. Osborne desired the 
use of the diver, etc., longer, but complained 
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that they could not afford it at the price 
charged by libellant. A new arrangement 
was then entered into, and Osborne returned 
to -the Marquette, with two divers who were 
in the employ of the libellant, the necessary 
armor and apparatus, and the steam pump, 
and taking with him, also, some of libellant's 
casks, to be used on his patented plan, and 
had the same for use in raising the wreck, 
thirty-four consecutive days, and until the 
vessel was finally raised. The divers, etc., 
were actually used twenty-eight, and were 
idle six out of the thirty-four days. It is for 
this use, under the new arrangement, that 
the libellant brought this suit against the 
vessel. During this time the libellant came 
along where the company were at work, on 
his way to Cleveland, with the vessel he had 
been raising, and left a small vessel called 
the Barbour, and his chains, anchors, addi- 
tional casks, etc., and the same were used by 
the company to soifife extent, but no addi- 
tional claim is made for such use. On the 
Marquette being raised, she was taken to 
Detroit by the Northwestern Wrecking Com- 
pany, and placed in Clark's dry dock, in com- 
plete fulfillment of their contract -with the 
underwriters, and its interest of six-tenths 
in the vessel, her boats, etc., thereupon ac- 
cnied to them, and the company intervened, 
and put in its claim and answer for the pro- 
tection of that interest. 

W. A. Moore, for libellant. 

Where a lien has been created it will not be 
released except upon the clearest proof of an 
intention to release it. Moore v. Newbury 
[Case No. 9,772]; The Kimball, 3 Wall. [70 
U. S.] 37; Peyroux v. Howard, 7 Pet. [32 
U. S.] 325, 345; The A. D. Patchin [Case No. 
87]; Dike v. The Joseph [Id. 3,908]. Fail- 
ure to prosecute by one set of salvors does 
not inure to the benefit of the salvors who do 
prosecute, but to the owners. Evans v. The 
Charles [Id. 4,556]. 

H. B. Brown, for claimant. 

It is unnecessary to consider whether if 
libellant's contract had been made directly 
with the owners for a sum certain, he could 
sustain a lien. He certainly could have no 
claim for salvage as such, for that is a con- 
tingent claim, and some of the cases would 
indicate he could have no lien upon the ves- 
sel. The Mulgrave, 2 Hagg. 77; The Inde- 
pendence [Case No. 7,014]; Adams v. The 
Island City [Id. 55] ; Bondies v. Sherwood, 22 
How. [G3 U. S.] 214; The Susan [Case No. 
13,630]; Hennessey v. The Versailles [Id. 
6,365]. Libellant was a subcontractor, and 
clearly had no lien. Purinton v. Hull of New 
Ship [Id. 11,473]; Smith v. The Ei-stern Kail- 
road [Id. 13,039]; Southwick v. The Clyde, 6 
Blackf. 148; Hubbell v. Denison, 20 Wend. 
181; Burst V. Jackson, 10 Barb. 219; The 
Whitaker [Cases Nos. 17,524, 17,525]; Harper 
V. New Brig [Case No. 6,090]; Ames v. 
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Swett, 33 Me. 479; Squire v. One Hundred 
Tons of Iron [Case No. 13,270]. 

LONGYEAR, District Judge. The libel- 
lant and Osborne, both of whom were sworn 
as witnesses and testified in the case, agree 
that the divers were in the employ of the li- 
bellant, and that he was to be paid for their 
services, as well as for the use of the armor, 
apparatus, pump, etc. They also agree that 
libellant's compensation was not dependent 
upon success, but that hQ was to be paid at 
all events, whether the vessel was raised or 
not. It is true they do not say this In so 
many words, but the version which each 
gives of what the contract was under the 
new arrangement, admits of no other con- 
struction. They are also agreed as to the 
time, viz., thirty-four days, and that twen- 
ty-eight of those were working days, and six 
of them they were idle. The main facts upon 
which there is any disagreement are as to 
whether there was a fixed rate of compensa- 
tion agreed upon, or whether it was left to 
a quantum meruit, and as to whether the 
libellant knew or was informed of the char- 
acter or capacity in which the company was 
operating, that is, that they were operating 
as contractors, and not as owners. 

Tlie libellant claims that the rate of com- 
pensation agreed upon was $75 per day when 
working, and half price, or §37 50, per day 
when idle. On this basis he claims as fol- 
lows: 

28 working days at ?75 S2.100 

6 idle " " 37 50 225 

Total $2,325 

Less payment conceded 310 

Leaving a balance of $2,015 

—For which, with interest from October 1st, 
1870, libellant claims a decree in his favor 
against the vessel. On the other hand, the 
company claims that no fixed rate of com- 
pensation was agreed upon, but, on the con- 
trary, that when Osborne complained that 
they could not afford to pay $75 per day, li- 
bellant told him to take the divers, etc., and 
use them, and he would be reasonable with 
them, or words to that effect, and that that 
was the agreement as to compensation. 
But, without pursuing this disputed point 
further now, I will proceed to the other dis- 
puted fact. And here I must hold that li- 
bellant had notice of the character or ca- 
pacity in which the company was operating. 
Libellant, in his testimony, says, "I under- 
stood the Northwestern Wrecking Company 
had taken the job to raise the vessel, and 
had failed. I did not know how much they 
had taken the Job for." He understood, 
then, that the company was not operating 
as owner, but had undertaken the raising of 
the vessel as a "job," and the only point as 
to which he professes not to have been in- 
formed was how much they were to receive 
for the service. This is sufficient alone to 
settle this point. But there is further testi- 
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mony wliicli I think places it beyond all 
doubt that libellant knew, not only that the 
company was operating as contractor, but 
also the terms of the contract. Osborne, aft- 
er producing in evidence the contract (which 
was in writing) between the Northwestern 
Wrecking Company and the underwriters, 
testifies positively and explicitly qs follows: 
"I made known to Captain Falcon that we 
had such a contract; that I deemed it a 
good one, and that I wished him to go in 
with me and share in the results, etc. That 
was at the time we were at Beaver harbor. 
He replied that he wanted nothing to do 
with the wreck— that he wanted the money. 
He said they were slow things to realize 
from. I told him we were to have six- 
tenths, and that she ought to be raised in a 
very short time — we deemed it a good con- 
tract." In this, Osborne is not conti-adicted. 
On the libellant being recalled to the witness 
stand, and asked if any such conversation 
took place, he says, "none that I recollect;" 
and this is all the denial he makes, which 
in fact is no denial. 

But it is contended, on behalf of libellant, 
that the Northwestern Wrecking Company 
were in fact part owners of the vessel to the 
extent of the six-tenths which they were to 
have under their contract with the underwri- 
ters, in case of success, and which finally ac- 
crued to it. I cannot agree to this. The 
company was operating precisely the same 
as any salvors under a contract, and the 
agreement as to the six-tenths was simply 
fixing the quantum of compensation, in lieu 
of leaving it for after consideration between 
the parties, or to be determined by the court. 
Besides that, it was wholly conditional upon 
success, and it accrued to it only from the 
time the contract was fully performed. By 
no known principle of law or in reason can 
it be held to i*elate back to any previous 
period so as to affect the interests of those 
who were owners of the vessel at the time 
the contract was entered into. The com- 
pany must therefore be held to have sus- 
tained the relation of contractor merely at 
the time the agreement between libellant 
and Osborne was entered into. 

The case, then, is that of a person having 
rendered a service to salvors for a compensa- 
tion to be paid at all events, who were them- 
selves operating under a contract with the 
owners, known to such person, claiming and 
seeking to enforce a lien upon the vessel 
saved, independently and irrespectively of 
such latter contract, and of the compensa- 
tion as fixed by it. The learned advocate for 
the libellant has referred the court lo no 
adjudicated case in which this was allowed 
to be done, and to no authority or even dic- 
tum to that effect; and after a careful in- 
vestigation, the court has been able to find 
none. On the contrary, the authorities are 
all the other way. The case of The Whitaker 
[Cases Nos. 17,524, 17,525] and that of 
Squire V. One Hundred Tons of Iron [Case 



No. 13,270], are quite analogous to the pres- 
ent case. Both cases were in fact more ra- 
vorable to the libellant than the present. In 
the case of The Whitaker, Holbrook, the 
original contractor, after vain efforts to get 
the vessel off, gave the job over entirely to 
one Otis, who knew of the contract. Otis, 
at an expense largely beyond the contract 
price, succeeded in getting the vessel off, and 
then libeled her' for his pay. Judge Sprague 
dismissed the libel, for the reason that Hol- 
brook, the original contractor, was not made 
a party. Afterwards, upon a new libel, in 
which Holbrook was joined, the court gi*ant- 
ed a decree to Holbrook and Otis, jointly, 
limiting them to the original contract price, 
although it was less than half what Otis 
had expended. In that case also Otis' com- 
pensation was dependent upon success, while 
in the present case, as we have seen, libel- 
lant was to be compensated at all events. 
In the case of One Hundred Tons of Iron 
[supra], libellant had loaned to the owners 
seven large blocks, to be used by them in 
endeavoring to get their vessel off the 
beach, at ?5 per day, with an express stipu- 
lation that the vessel should be responsible 
for hire and damage and for the return of 
the blocks. The hire not having been paid, 
and the blocks having been lost, libellant 
brought his suit, in rem, against 100 tons of 
iron which was of the cargo, and had been 
recovered from the vessel. Judge Blatehford 
dismissed the libel, not only on the ground 
that a pledging of the vessel was not a 
pledging of the cargo, but mainly on the 
broad ground that the libellant had no claim 
whatever as a salvor, giving as a reason 
that the hire of the blocks was for a fixed 
compensation, which was to be paid at all 
events, whether the vessel was saved or not, 
which is exactly the present case, according 
to the libellant's own theory. In that case 
also, it is to be observed, the contract was 
made with the master of the vessel, and it 
purported to pledge the vessel for its ful- 
fillment, and yet the court held that the li-- 
bellant could not recover in the admiralty, 
either in rem or in personam. In this ease, 
not only was the contract not made with 
master or owner, but the libellant expressly 
refused to have anything to do with the 
wreck. 

I think both of these cases are sustained 
by authority, as well as on principle. The 
case of ^he Whitaker [supra] was decided 
on the principle that a salvor by contract, 
like the Northwestern Wrecking Company 
in this case, is not an agent for the owners, 
and cannot create against the owners or the 
property saved any obligation or liability 
beyond the contract price, or, it may be 
added as applicable to this case, a different 
mode of payment than that expressed in the 
contract; and I think there can be no dis- 
pute as to the soundness of that doctrine. 
The most that the court could do, in any 
event, would be to let the libellant in to 
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share the contract price with the original 
contractoi*. But the court cannot do that in 
this case without mailing a new contract for 
the parties, because, as we have seen, libel- 
lant expressly refused to share the contract 
price or have anything to do with the wreck 
at the time the agreement between him and 
the company was made. The case of One 
Hundred Tons of Iron was decided on the 
principle that the hiring, as in the present 
case, was for a compensation to be paid at 
all events, whether the vessel was saved or 
not. The same principle was also stated and 
acted on by Judge Sprague in the case of 
The "Whitaker in deciding another branch of 
the ease than that above alluded to. See, 
also, The Independence [Case No. 7,014], 
where the same doctrine is enunciated by 
Judge Curtis in the following language: "In 
my judgment, a contract to be paid at all 
events, either a sum certain, or a reasonable 
sum, for work, labor, and the hire of a 
steamer or other vessel in attempting to re- 
lieve a vessel in distress, without regard to 
the success or failure of the efforts thus pro- 
cured, is inconsistent with a claim for sal- 
vage; and when such a contract has been 
fairly made, it must be held binding by a 
court of admiralty, and any claim for sal- 
vage disallowed." See, also. The Camanehe, 
8 Wall. [75 U. S.] 448, 477. 

It must be understood that the nature of 
the claim as a salvage claim is not changed 
simply because the service was rendered by 
contract. It is well settled that the nature 
of the service as a salvage service is not 
changed for that reason alone (see the opin- 
ion of the court in the case of The Silver 
Spray [Case No. 12,857], decided by this 
court at the present term, and the cases there 
cited). It is because that by the contract the 
compensation is to be paid at all events, 
whether the property is saved or not, that 
a claim for salvage cannot be maintained. 
Such a contract creates a mere personal ob- 
ligation, and no lien attaches on account 
. of it. 

I hold, therefore, that the libellant in this 
case cannot maintain a suit in rem in this 
court, for the reasons: 1st. That the serv- 
ices having been rendered under an agree- 
ment with a contractor itself operating for 
a specific compensation, and not with the 
master or owner of the vessel, he cannot, 
in any event, maintain a suit against the 
vessel, except by joining with sucl^ original 
contractor and sharing with it the compen- 
sation so agreed upon between it and the 
owners. 2d. That he could not maintain 
such suit in this case, because, by the very 
terms of his agreement, he was not so to 
share. 3d. That he was to be paid at all 
events, whether the vessel was saved or not. 
The libellant undoubtedly has a remedy 
against the Northwestern Wrecking Com- 
pany in some form of action, but not in this. 

Having arrived at these conclusions, it is 
unnecessary to determine the specific com- 



pensation the libellant was to receive, wheth- 
er a per diem, or a quantum meruit, or how 
much. The libel must be dismissed, with 
costs; but, inasmuch as the merits of the 
case as between the libellant and the North- 
western Wrecking Company are not decided, 
it must be without prejudice as between them. 
Libel dismissed. 

See The Williams [Id. 17,710]. 
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MARRETT v. ATTERBURY. 

[3 Dill. 444; i 11 N. B. R. 225; 2 Cent. Law J. 

11.] 

Circuit Court, D. Minnesota. Dec. Term, 1874. 

Baskeupt Act, § 22— Fhadddlest Proof op Debt 
— Effect on Right to Dividends. 

A creditor of a bankrupt included in his proof 
of debt claims against a bankrupt's estate, part 
of which was invalid and the rest valid, and 
made the claim in this manner intentionally, 
knowing that only part of it was legal, and sup- 
ported the claim for the whole amount by a false 
oath: Held, that the effect of this fraudulent 
conduct on the part of the claimant was to dis- 
entitle him to any dividends whatever on any 
part of his claim. 

Appeal from the district court of the Unit- 
ed States for the district of Minnesota. 

[This case was before the court in October, 
1874, upon another point. See Case No. 
9,103.] 

A motion was made in the district court 
by [Thomas B. Marrett] the assignee in 
bankniptcy of John W. Baker, surviving 
partner of Atterbury, Baker & Co., that the 
proof of the claim or debt of Edward J. C. 
Atterbury be declared fraudulent as to credit- 
ors, and that no dividends be paid thereon. 
This motion was resisted by the said E. J. 
C. Atterbury. The claim of said Atterbury, 
as filed and proved against the estate, was 
for the sum of ?19,lo3.25, for moneys advan- 
ced to the firm at various times from Decem- 
ber 30, 1872, to April 13, 1873, as per state- 
ment or account annexed to claim. The 
claimant swore to the correctness of his en- 
tire claim in making proof of his debt, and 
that he held only a note for $10,000 and one 
for $363. The district court found upon the 
testimony that the first $10,000 of the amount 
claimed by E. J. 0. Atterbury was intended 
as an advance to his son (the deceased mem- 
ber of the finn of Attei-bury, Baker & Co.), 
and not provable as against creditors, and 
that the note for $363, interest thereon, fell 
in the same category. The district court 
held that the subsequent advances by the 
father wei-e made to the firm as loans, and 
that couil, accordingly, made an order reduc- 
ing the amount of E. J, O. Atterbury's claim 
to $9,155.25, and allowing it to stand as a 
valid claim against the estate to that extent. 
As Baker, the surviving partner, had given 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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his note for the controverted amount of $10,- 
000, and had placed the entire claim for $19,- 
135.25 In the schedule of firm debts, the dis- 
trict court did not, under the circumstances, 
consider the claim of E. J. G. Atterbury 'as 
one so founded in fraud as to taint and viti- 
ate it entirely, and accordingly allowed the 
amount which was loaned, §9,155.25, to 
stand as a claim against the estate, and re- 
jected the balance, as having been made as 
an advance or gift by the claimant to his 
son. 

The following is the opinion of the district 
judge: 

NELSON, District Judge, I think: the evi- 
dence fully establishes the fact that there 
should be a diminution of the debt proved by 
E. J. O. Atterbury. Although he held the 
note of the firm of Atterbury, Baker & Co. 
for §10,000, given in January, 1873, it clearly 
appears that so far as the other creditors of 
the late firm are concerned it cannot be con- 
sidered as a valid claim entitled to be enter- 
ed on the list of debts recorded for dividends. 
This creditor had many times previous to the 
execution and delivery of the note to him in- 
formed the other creditors of the firm, that 
the amount specified in this note, and for 
which it undoubtedly was given, had been ad- 
vanced to his son who was a member of the 
late firm of Atterbury, Baker & Co. as capi- 
tal to carry on the business. Now he cannot 
be permitted to assert any claim against the 
assets at this time even upon the theory 
that they considered their financial condi- 
tion so improved as to justify their consent 
to a withdrawal of this capital at any time, 
and had executed a note for it payable on de- 
mand. Baker, the surviving partner, in mak- 
ing up his schedule, has placed the note 
among the debts of the firm, and in his testi- 
mony states that he consented to the execu- 
tion and delivery of it to the creditor. I 
think, therefore, under these circumstances, 
it cannot be considered as a claim founded 
in fraud which should taint the whole in- 
debtedness proved up by the creditor against 
the estate, I do not think any collusion be- 
tween the surviving bankrupt partner and 
this creditor has been shown, and no deliber- 
ate fraud has been attempted to be practiced 
upon the other creditors which would author- 
ize me to reject the whole debt. The note for 
§363 given for the interest upon the various 
drafts which were included to make up the 
§10,000 advanced as above stated, must also 
be rejected. This will reduce ttie debt to 
that extent in addition to the §10,000. 

An order will be entered in accordance with 
form No. 66, reducing the amount to nine 
thousand one hundred and fifty-five dollars 
and twenty-five cents (§9,155.25), which in- 
cludes the interest up to May 22, 1873. 
■ From this order the assignee in bankruptcy 
appealed to the circuit court, and there urged 
that the district court should have disallowed 
the whole claim, and prohibited it from sharing 
to any extent in the dividends of the bank- 
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rupt estate, at least until the other general 
creditors were paid in full, for the reason 
that the claim was founded in fraud, and 
that the proof of it was fraudulent, and false, 
and known to be so by the claimant. 

The motion of the assignee was made 
under a provision in section 22 of the bank- 
rupt act [of 1867 (14 Stat. 527)], to the effect 
that the court shall reject claims founded in 
fraud, illegality, or mistake. On the appeal, 
the assignee's counsel, in their brief, "ad- 
mitted that the amount allowed E. J. 0. At- 
terbury by the district court, to-wit, §9,155.- 
25 was justly due to him from Atterbury, 
Baker & Co. or the bankrupt, as the surviv- 
ing partner at the time he made and filed his 
proof of debt against the bankrupt's estate, 
but submits that the attempt of said claim- 
ant to sustain his proof of debt for the full 
amount claimed, §19,155.25, by the false and 
fraudulent testimony of the claimant him- 
self, has the effect to deprive him of any 
right to dividends until the other general 
creditors are paid in full." The appeal was 
argued before Mr. Justice Miller, at the June 
term, 1874, and by him taken under advise- 
ment. Subsequently, after much considera- 
tion, he made the findings of facts and con- 
clusion of law below given. 

E. C. Palmer and J. A, Marvin, for as- 
signee. 
Moriis Lamprey, for E. J. C. Atterbury. 

MILLER, Circuit Justice, I find the fol- 
lowing facts: 

1. That Atterbury, the father, advanced 
to his son, the partner of Baker, the sum of 
§10,000, which was not intended as a loan 
to the partnership, but as an advance to the 
son by the father, which was no just claim 
against the insolvent partnership. 

2. I find that said Atterbury, the father, 
also loaned the partnership the further sum 
of §9,155.25, which was intended by both the 
father and the members of the partnership 
as a loan of money to the firm, and which, 
but for the next finding of fact, would now 
be a valid claim against the assets of the 
bankrupt firm in the hands of the assignee. 

3. I find that the appellee, Edward J. O. Atter- 
bury, the father, with full knowledge that the 
sum of §10,000 aforesaid was an advance to 
his son, and well knowing that he had in- 
duced some of the creditors of the firm to 
extend credit by his statement that this §10,- 
000 was such an advance,- and was not claim- 
ed by him as a debt against the firm, did, 
nevertheless, claim that sum and the §9,155.- 
25, also, in all the sum of §19,155.25, against 
the estate of the bankrupts, and did file that 
claim with the assignee, and did support 
that claim by a false oath, and did, in sup- 

* port of it, in this suit falsely swear that it 

was not an advance to his son, but was a 

just claim against the assets of the firm in 

the hands of the assignee. 

Conclusion of law: And I am of opinion 
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as a conclusion of law from the foregoing 
facts, that said Edward J. C. Atterhury, is 
not entitled to receive from the assignee of 
said banltrupt partnership any pai't of said 
sum of §19,155.25, neither the $10,000, advan- 
ced to the son, nor the ?9,155.25 actually 
loaned to the partnership. 

The result is that the decree of the district 
court is reversed, and a decree entered here 
disallowing said Atterhury's claim as a credi- 
tor, and dismissing his claim with costs. Liet 
a decree be entered accordingly. 

Decree accordingly. 

As to single and entire debts, and divisible 
demands, see In re EicMer [Case No, 11,808]. 



Case Wo. 9,103. 

iilARRETT V. MURPHY et al. 

[11 N. B. R. 131; 1 1 Cent. Law J. 554.] 

District Court, D. Minnesota. Oct. 16, 1874. 

Bankbuptct — Surviving P.\utne» — Judgment 

AGAINST FlKM — HoW ReAL ESTATE TREATED. 

B., as the surviving partner of the firm of A., 
B. & Co., was adjudged a bankrupt, and an as- 
signee was duly appointed, who received the 
proper instrument of assignment, which includ- 
ed certain real estate mentioned in the sched- 
ules of the bankrupt as the property of the firm, 
which firm is wholly insolvent. M. claimed the 
better right to A.'s interest by virtue of two judg- 
ments obtained against A. & B. as partners. 
The assignee claims that the property was pur- 
chased with partnership funds by the firm of 
A.. B. & Co., as partnership property, and that 
A.'s interest is first subject to the debts of the 
creditors of the firm, before the individual cred- 
itors of A. can assert their claims, whether they 
are in the nature of judgments or otherwise. 
Held, that the rule in relation to real property 
purchased with partnership funds, so far as their 
creditors are concerned, is that it is to be treat- 
ed as personalty of the partnership, and is 
charged with the debts of the partnership. If 
there is a survivor, the share of the deceased 
partner in the surplus of the partnership real 
estate, remaining after the payment of the part- 
nership debts, and the adjustment of the claims 
between the individual members of the firm, is 
considered as real estate only in any contro- 
versy between the heirs-at-law and the personal 
representatives of the deceased; that the real 
estate in question as against this judgment-cred- 
itor must be first subject to the payment of the 
firm debts. Decree for the assignee. 

The bill of complaint in this case is filed 
by [Thomas B. Marrett] the assignee, to de- 
termine which 'party to this suit has the right 
to the real estate mentioned therein, standing 
of record in the name of Livingston Atter- 
bury and John W. Baker. The defendant 
[William] Murphy claims the better right to 
the interest of Atterbuiy in the real estate, 
by virtue of two judgments and executions 
levied. The first judgment was rendered and 
docketed October 11, 1872, in the district codit 
of Ramsey county, Minnesota, in a suit pend- 
ing between Murphy and Livingston Attex*- 
bury, and Cmwford Livingston, partners; the 
second was rendered in the supreme court of 

1 [Reprinted from 11 N. E. B, 131, by permis- 
sion.] 



said state, August 18, 1873, and docketed in 
the Ramsey county district court, August 20, 
1873, in a suit pending between the same 
parties. The sherite [John Grace] had levied 
upon the interest of Atterbury in the real 
estate owned by Atterbury and Baker, and 
was proceeding to sell the same, when an in- 
jimction was issued by this court. The as- 
signee claims that the property was purchased 
with partnership funds by the firm of Atter- 
bury, Baker & Co., as partnership property, 
and that Atterbury's interest is first subject 
to the debts of the creditors of the firm, be- 
fore the individual creditors of Atterbury can 
assert their claims, whether they ai*e in the 
nature of judgments or otherwise. The un- 
disputed facts show that Baker, as surviving 
partner, was adjudicated bankrapt May 23, 
1873; that Marrett was appointed assignee 
June 10, 1873, and received the proper instru- 
ment of assignment, which included the real 
estate in controversy, mentioned in the sched- 
ules of the bankrupt as the property of the 
firm; also, that the firm of Atterbury, Baker 
& Co., .commenced business in May, 1872, and 
continued until March 3, 1873, when Atter- 
buiy died, and that during the existence of 
the firm the property in dispute was pur- 
chased, and the firm notes given for the 
purchase price of a portion of it, which were 
taken up and paid at maturity or shortly af- 
ter; that for two of the city lots payment was 
made by deducting the amount out of the 
contract price for certain materials furnished 
and work: performed by the firm in the line 
of its business. The deeds were executed to 
Livingston Atterbury and John "W. Baker. 
The firm is wholly insolvent. 

E. C. Palmer, for plaintiff. 
I. V. D. Heard and H. J. Horn, for defend- 
ants. 

NELSON, District Judge. The rule in re- 
lation to real property purchased with partner- 
ship funds, at least, so far as the partners and 
their creditors are concerned, is pretty well 
settled. Equity treats such real estate, with- 
out reference to the situation of the record 
title, as the personalty of the partnership. 
The tenure of real estate, applied to partners, 
is that they become tenants in common, and 
each partner can only convey his own share, 
but the general current of authority, although 
there is some conflict, in equity, charges such 
real estate with the debts of the partnership. 
If there is a suiTivor, the share of the deceased 
partner in the sux-plus of the partnership real 
estate remaining after the payment of the 
partnership debts, and the adjustment of 
claims between the individual members of 
the firm, is considered as real estate only, in 
any controversy between the heirs-at-law and 
the personal representatives of the deceased. 
Story, Partn. {3d Ed.) pp. 13G, 137, § 93; 2 
Barb. Oh. 165. The doctrine establishing by 
an equitable fiction partnership real estate 
as personalty, is in favor of trade, and for 
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tlie benefit of surviving partners and firm 
creditors. I do not understand, or so inter- 
pret, the statutes of Minnesota that they 
change in any respect the equitable doctrine 
above stated. The claim here is not a secret 
trust, or secret equitable right. If it exists 
at all, it is the result of the operation of law, 
and nothing in the statutes of this state de- 
feats it. I dor not mean to assert that, as an 
abstract proposition, partners cannot with 
partnership funds purchase real estate, and 
hold it otherwise than as partnership prop- 
erty. If it was not the intention of the 
partners to so purchase and hold it, there can 
be no objection to a purchase, in good faith, 
for their individual account. In this case, 
however, the testimony shows that it was the 
intention to hold it as partnership property. 
The surviving partner so states in his evi- 
dence, and has so returned it in the schedules. 
It must, therefore, as against this judgment- 
creditor, be first subject to the payment of 
the firm debts. 
Decree will be entered for the complainant. 

[This case was again, heard in the district 
<;ourt upon motion of assignee to strike out 
claim of E. J. C. Atterbury as fraudulent. A 
part of the claim was allowed. Upon appeal to 
the circuit court, however, the entire claim was 
stricken out. Case No. 9,102.] 



Case Ho. 9,104. 

MARRINER et al. v. LUTING. 

[N. Y. Times. Oct. 25, 1863.] 

District Court, S. D. New York, 1863. 

■CONTHACTS— AGUEESIEXT ON INTBRPRETATIOX— ES- 
TOPPEL. 

[An agrer-ment as to the proper interpretation 
of a contract bars each party from thereafter 
claiming a construction inconsistent therewith.] 

[This was a libel by George W. MaiTiner 
and others against Charles Luting.] 

This was an action to recover a balance of 
charter money. The vessel was, by the char- 
ter, to have "a full cargo of molasses, with 
10 per cent, on the number of pieces for 
small stowage." The charterers did not fur- 
nish a full cargo, and on her arrival a dis- 
pute arose between the pai"ties as to her 
capacity. They agreed to leave it to two 
stevedores to determine, and the stevedores 
made their report that she would carry 576 
hogsheads, 20 tierces, and 56 barrels, and 
libellants presented a bill made out in that 
way. The respondent, however, was not 
satisfied with this award, and the parties 
met again. He claimed that she would not 
carry more than 552 hogsheads, and they 
finally agreed to split the difference on the 
hogsheads. The respondent, when the bill 
was again presented next morning, claimed 
that he should not pay freight on more than 
564 hogsheads and 56 barrels, being 10 per 
cent, on the number of hogsheads. The 
libellants, however, claimed that they had 
-agreed to settle the bill as it was now made 
out, deducting the twelve hogsheads agreed 
to be thrown off. 



Beebe, Dean & Donohue, for libellants. 
Benedict, Burr & Benedict, for respondent. 

SHIFMAN, District Judge, without hear- 
ing the counsel for the libellants said he was 
inclined to the opinion that the respondent 
was correct in his construction of the charter 
party, but that as he had not objected to 
the bill on that ground when first presented, 
the transaction between the parties was a 
fixing of the amount to be paid as in the bill 
stated, less the hogsheads to be deducted, 
and he gave a decree for the amount claim- 
ed by the libellants. 



MARRIOTT (BBUNE v.). See Case No. 2,- 
052. 



Case 'No. 9,105. 

The MARS. 

[Blatchf, Pr. Cas. 150.] i 

District Court, S. D. New York. April, 1862. 

Prize — Blockade — Papers Throws Overboard, 

Vessel and cargo condemned for an attempt 
to violate the blockade. 

In admiralty. 

BETTS, District Judge. The vessel and 
cargo in this case were neutral, owned by a 
British subject residing in Halifax, and were 
captured as prize on the 5th of Februaiy, 
1862, within a few miles of Fernandina, in 
Florida, by the United States steamer Key- 
stone State. The schooner was running di- 
rectly for that port, with a cargo of salt for 
Inguana, in the West Indies. When the mas- 
ter found that his vessel was pm-sued by the 
public ship, he threw overboard some letters 
or papers, as did also another of the ship's 
company, — the steward, or a passenger on 
board. The master and owner of the vessel 
and cargo knew, as did all the crew, that 
the ports of the Southei'u states were in a 
state of blockade. The vessel purported to 
be to Halifax; the vessel was kept purposely 
wide of the true course for that port, under 
the suggestion that she designed to speak a 
blockading vessel and inquire if the blockade 
was still maintained. It is manifest on the 
papei-s taken with the schooner and the pre- 
paratory proofs, that the outward and return 
voyages were planned and set out on foot with 
intent to evade the blodiade and run a cargo 
of salt into some port of the enemy. Wheat. 
Mar. Capt. e. 6; Halleck, Int. Law, e. 23. 
This is so palpable and ii-refragable that no 
appearance or claim has been interposed In 
behalf of any claimant, but the proceedings 
have been suffered to go to a decree without 
contestation. 

The interlocutory decree of condemnation 
having been regularly taken by default 
against the vessel and cargo, final judgment 
of condemnation and sale of the vessel and 
cargo is ordered accordingly. 

^ [Reported by Samuel Blatchford, Esq.] 
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Case "No. 9,106. 

The MARS. 

[1 Gall. 192.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
•1812.2 

Embargo ~ Forfeiture — BoxA Fide Porchaser 
WITHOUT Notice. 
A bona fide purchaser without notice is protect- 
ed against an antecedent forfeiture to the Unit- 
ed States. 
[Cited in The Florenzo, Case No. 4,886; Clark 
V. Protection Ins. Co., Id. 2,832; U. S. v. 
The Paryntha Davis, Id. 16,004.] 
[Cited in WiUiams v. Delano, 155 Mass. 14, 28 

N. E. 1123.] 
[See The Plonghhoy, Case No. 11,230; U. S. 
T. 1,960 Bags of Coffee, 8 Cranch (12 U. S.) 
398, 416.] 

[Appeal from the district court c^ the Unit- 
ed States for the district of Massachusetts.] 

The information in this case proceeded for 
a forfeiture of the brig Mars, upon the alle- 
gation that the brig departed from the United 
States, bound to a permitted port, without 
giving bond pursuant to the act of 1st March, 
1S09, c. 91, § 16. There were other counts 
in the information, which were not consid- 
ered by the court, because it was admitted, 
that there was a forfeiture under the first 
count, and the answer of the claimant set 
up, as a justification of his title, that he was 
a bona fide purchaser for a valuable consid- 
eration, without notice of the ofEence; and 
it was admitted that this justification was 
true in point of fact, and that there had 
been no laches, either as to the United 
States, or as to the purchaser, 

G. Blake, Dist. Atty., for the United States, 
contended that the title of the United States 
related back to the time of the ofCence com- 
mitted, and was not affected by the interme- 
diate sale.3 

Wm. Prescott, for the claimant [Daniel 
Hewes, Jr.] 

In all forfeitures at common law, it is 
believed, without an exception, the forfeiture 
relates to the conviction, and not the com 
mission of the offence; and, pending the in- 
dictment, the person accused may dispose 
of Ms chattels. 3 Bac. Abr, "Forfeiture,' 
D; 4 Com. Dig. "Forfeiture," B, 6; 4 BI 
Comm. 387; 1 Hawk. P. C. bk. 2, c. 49; Co, 
Litt. 391. It is said, the forfeitures by this 
statute are sui generis, and that, on the com- 
mission of the offence, the property in the 
thing is devested from the former owner, and 
vested in the government and its officers. 
But we contend, 1. That from the authori- 
ties cited, it does not appear, that the prop- 
erty vests on the commission of the offence; 
but, on the contrail, that it does not vest 



1 [Reported by John Gallison, Esq.] 

2 [Reversed in 8 Cranch (12 U. S.) 417.] 

3 He cited, among other cases, Wilkins v, 
Despard, 5 Term R. 112; Lockyer v. Ofttey, 1 
Term R. 252. 



untU seizure, 12 Mod. 92; 5 Mod. 193; 2 Bl. 
Comm, 93. 2. If the property does vest on 
commission of the offence, yet the former 
owner, so long as the government suffer him 
to keep possession of the chattel, can give a 
good title to a bona fide purchaser. 

STORY, Circuit Justice. The question pre- 
sented to the court is, whether property, 
which has become forfeited to the United 
States, and afterwards and before seizure, 
while remaining in the possession of the ven- 
dor, is sold to a bona fide purchaser for a val- 
uable consideration, without notice, is pro- 
tected against the claim of the United States. 
This question is peculiarly delicate and in- 
teresting, in whatever way it is considered. 
On the one hand, it strikes at the root of 
almost all the forfeitures in rem, which the 
legislature has provided, to guard the reve- 
nue laws from abuse; and, if the decision 
be against the United States, it may open a 
fertile field for fraud and colorable trans- 
fers, to the eneoui-agement of offenders. On 
the other hand, if the secret taint of for- 
feiture be indissolubly attached to the prop- 
erty, so that, at any time and under any cir- 
cumstances within the limitations of law, the 
United States may enforce their rights 
against innocent purchasers, it is easy to 
foresee, that great embaiTassments will arise 
to the commercial interests of the country, 
and no man, whatever may be his caution or 
diligence, can guard himself from injury, and 
perhaps ruin. 

Considerations of this nature have pressed 
heavily upon my mind, and I have therefore 
been solicitous to avoid a discussion involv- 
ing so much public, as well as private im- 
portance. I could have wished to have re- 
served this question for the consideration of 
all the judges in the highest tribunal; that 
in forming my opinion I might have had the 
light reflected from their minds, and the 
benefit of their acknowledged learning. The 
parties have however seen fit to pursue an- 
other course, and I shall meet the question, 
as my duty requires, without asking for shel- 
ter under any authority, though not without 
extreme diifidence. 

Before I proceed to the principal question, 
it will be necessary to clear the way by ad- 
verting to some considerations, which have 
grown out of the argument on each side. 
It should be remembered, that this is not 
a case where the vendor was out of posses- 
sion, and of course where the law might ui- 
fer a want of due dUigence in the purchaser. 
To such a case the maxim caveat emptor 
would certainly apply. Nor is the present 
a ease, where the sale was made at the first 
moment when the property came within the 
jurisdiction or grasp of the United States, 
for I should have little doubt, that such a 
hurried sale could hardly be the foundation 
of a solid title. It is not a case of a volun- 
tary gift, or collusive transfer, which would 
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probably share the fate of all bounties in 
fraud or exclusion of public rights. Jones v. 
Ashurt, Sliin. 357. It is admitted, that the 
sale is bona fide, for a valuable considera- 
tion, and without any express or implied no- 
tice. 

Further: The statute, on Tvhich the In- 
formation is founded, has declared that the 
property shall be whoUy forfeited, if the of- 
fence be committed. But it has not declared 
at what time it shall take efiCect, to what 
time it shall relate, nor whether it shall be 
incapable of being purged by subsequent 
events. The forfeitures under the statute 
are to be distributed in the same manner, as 
forfeitures under the collection act, March 2, 
1799, § 91, by which informers and officers of 
the customs, as well as the government, may 
acquire vested interests; and it follows, 
therefore, that these interests, as to inform- 
ers and officers of the customs, cannot vest 
until their rights are ascertained by seizure 
or condemnation- 
It has been argued on the part of the Unit- 
ed States, that the forfeiture is by the statute 
made absolute on the commission of the of- 
fence, and as it was competent for the legis- 
lature to enact such a law, the title cannot 
be devested by any subsequent event— that 
the cases of forfeitures at the common law 
are not applicable, because they depend upon 
the qualifications annexed to them by the 
common law, which make them conditional 
only, and not absolute forfeitures, whereas 
the present statute has annexed no qualifica- 
tion. And in support of this distinction, the 
opinion of the chief justice in U. S. v. Grun- 
dy, 3 Cranch [7 tf. S.] 337, has been quoted, 
where he says (Id. 350): "It has been proved, 
that in all forfeitures accruing at common 
law, nothing vests in the government, until 
some legal step shall be taken for the asser- 
tion of its right, after which for many pur- 
poses the doctrine of relation carries back 
the title to the commission of the offence, but 
the distinction taken by the counsel for the 
United States between forfeitures at com- 
mon law, and those accruing under a statute, 
is certainly a sound one. Where a forfeiture 
is given by a statute, the rules of the com- 
mon law may be dispensed with, and the 
thing forfeited may either vest immediately, 
or on the performance of some particular 
act, as shall be the wiU of the legislature. 
This must depend upon the construction of 
the statute." I entirely subscribe to the 
doctrine here stated by the chief justice. 
There can be no doubt, that the legislature 
may provide, that its forfeitures shall take 
effect differently from the course prescribed 
by the common law. But the question will 
always be, have the legislature so done? 
If they have not, shall the rules of the com- 
mon law govern in the absence of any pos- 
itive declaration? It should be remembered 
also, that the chief justice is here speaking 
in a case, where the main question before 
him rested, in a considerable degi-ee, upon 
16FED.CAS. — 50 
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the point, whether the legislature had not 
given an election of remedy, and suspended 
the vesting of any interest until the de- 
termination of that election. But I appre- 
hend that the words of the chief justice by no 
means imply, that when a forfeiture in rem 
is attached to a statute offence, the rules 
of the common law are of course excluded. 
They do not in my judgment import more 
than the opinion, which I have already ex- 
pressed. Now, in the case at bar, I cannot 
perceive in the language of the legislature 
any systematic exdusion of the common law 
as to forfeitures. They have declared no 
more, than that the commission of an act 
shall induce a forfeiture, and so has the com- 
mon law. But the question, as to the nature 
and extent of the operation of this forfeiture, 
is nowhere, that I can perceive, touched. 
This view of the subject leads me to deny 
another position assumed by the counsel for 
the United States, namely, that the docti-ine 
of relation has nothing to with the present 
controversy. In the progress of this exam- 
ination, I think, if not already shown, it will 
sufficiently appear, that the doctrine of rela- 
tion has a very powerful influence in every 
essential view of the subject. 

1 will now consider the main question, 
which perhaps may be divided into two 
bi-anches. 1. What is the interest or right, 
which attaches to the government in forfei- 
tures of property, before any act done to 
vindicate its claims? 2. What is the opera- 
tion of such act, done to vindicate its claims, 
as to the offender and as to strangers? 

As to the first point; in all cases at com- 
mon law, where lands are forfeited for the 
personal offence of the party, I take the rule 
to be universally true, that until the offence 
is ascertained by conviction and attainder, 
no title vests in the sovereign. Before that 
time, the party is entitled to the possession 
and profits of his lands, and the government 
have no right vested in them, either to enter 
or dispose of the estate- 2 Inst. 48; Staund. 
P. C. 192. Nay, even after attainder, until 
office found, the sovereign is considered as 
having but a possession in lawi and an office 
is necessary to complete the title. Staund. 
P. 0. 198. The offender therefore has, until 
conviction, full power and authority to alien 
his lands, and to convey to the purchaser 
a complete and legal, though defeasible 
seizin, and unless such conviction follow the 
offence, the alienation is good against all 
the world. For as Bracton says (liber 2, c. 
13, p. 30): "Ba vero quae post feloniam 
facta sunt, semper valent et tenent, nisi 
fuerit eondemnatio subsecuta, et si fuerit 
subseeuta, non valent" If this be true, and 
there seems no reason to doubt it, it fol- 
lows that the estate of the offender is right- 
ful, that he has both jus ad rem and jus in 
re, and consequently, that the crown hath 
but a mere possibility, which in no wise 
restrains the exercise of ownership over the 
property. See 4 BI. Comm. 382. The same 
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doctrine is also in general true, as to like 
forfeitures of goods and chattels. Bract- 
lib. 2. c. 13; Co. Litt 391a; Staund. P. 0. 
193; Id. 52; 2 Inst. 48; 2 Hawk. P. 0. c. 49. 
Nor do the cases of deodand and suicide 
form any exceptions, for the authorities all 
concur, that the forfeiture does not vest a 
property until the fact is found of record. 
Fosley's Case, 5 Coke, 109; Hales v. Petit, 
Plowd. 2G0, 262. It has been supposed, that 
goods waived, vested ipso facto in the crown 
upon waiver; but on a careful examination 
of the authorities it will be found, that the 
owner retains • his full property, until an 
absolute seizure by the crown. Staund. Pre- 
rog. lib. 3, c. 25, p. 13G; Fitzh. Abr. Estray, 2; 
21 Edw. IV. c. 16. For all purposes of aliena- 
tion and sale, therefore, the property in 
goods and chattels remains in the owner, 
notwithstanding the commission of an of- 
fence subjecting it to forfeiture, and conse- 
quently he may convey a good title against 
every person but the crown, and against the 
crown also, unless in cases where the an- 
' terior relation applies. Jones v. Ashurt, 
Skin. 357. 

I think, therefore, it may be assumed as 
a settled principle, that in forfeitures for 
personal offences, before seizure or prosecu- 
tion, the sovereign has no vested title. Can 
the case be distinguished, where the forfei- 
ture is made to attach to the instrument it- 
self by means whereof the offence is com- 
mitted V It seems to me, that the most favor- 
able cases for the United States, viz. deo- 
dands and waifs, conclusively show, that 
no such distinction anciently prevailed, for 
whatever may be the effect of relation, it is 
certain that no property vested in the crown 
until seizure or inquisition. I infer, there- 
fore, that no absolute property vested in the 
United States, in the case at bar, until actu- 
al seizure was made, and the decision in the 
king's bench in Lockyer v. Oflaey, 1 Tei-m 
K. 252. seems to me fully to support the 
inference. It has indeed been supposed by 
the counsel for the United States, that 
Roberts v. Wetherall, 1 Salk. 223, 12 Mod. 
92, and Wilkins v. Despard, 5 Term R. 112, 
support a contrary doctrine. But on ex- 
amination they appear to me to confirm it. 
In the first, the action was detinue for prop- 
erty forfeited imder the navigation act of 
Car. II.. and the court held, that the action 
well lay, because the bringing the action 
amounted to a seizure. In the latter case, 
there had been an actual seizure made for 
the forfeiture, and the sole question was, 
if condemnation were not necessary to de- 
vest the property of the owner. 

If I am right in the view, which I have 
already taken of the subject, there can be 
little doubt, that the title of the United 
States, so far as affects third persons, rests 
mainly on the doctrine of relation; and that 
the counsel for the United States must call 
in the aid of the common law to enforce 
the present claim. For if no title vests until 



seizure, there must at the time of seizure 
be a title in the offending party capable 
of being devested, and of vesting in the 
United States. But at the time of the pres- 
ent seizure, that title had been transfen-ed 
to the present claimant, and nothing Avas 
left in the vendor capable of transfer. 

This leads me to the examination of the 
second point, viz. what is the operation of 
the acts done by the sovereign to vindicate 
his title by forfeiture? At common law, in 
case of attainder for treason or felony, the 
forfeiture of lands relates back to the time 
of the offence committed, so as to avoid all 
intermediate charges and conveyances (4 Bl. 
Comm. 481, 487; Co. Litt. 390b; Staund. P. 
O. 192); but in general, in like cases, the 
forfeiture of goods and chattels relates back 
only to the time of conviction, so that all 
previous charges and alienations, and even 
bona fide gifts, are protected (4 Bl. Comni. 
387; Co. Litt. 391; Staund. P. C. 192; Perk. 
§ 29; Skin. 357). There are some cases, in 
which the relation is carried back to the 
time of the inquisition made; but, unless that 
of suicide form an exception, there is no 
case, where the relation is pressed beyond 
the time of the prosecution. According to 
the decision in Plowd. 260, a felo de se for- 
feits all his goods and chattels from the 
time of committing the act, which occasions 
the death, and the doctrine seems supported 
by Hex V. Ward, 1 Lev. 8. The general 
ground assigned for it is, that otherwise 
the offender would go wholly unpunished, 
and it is compared to the case of flight after 
felony. Now admitting that this is a solid 
reason, and a sufficient foundation for a 
legal adjudication, it may well be doubted, 
if the doctrine of the decision in Plowden 
required the forfeiture to relate back fur- 
ther than the death of the party. The case 
was, that Sir James Hales, the offender, was 
joint tenant with his wife of a tenn for 
years, and the question made was, whether 
after inquisition, the forfeiture should not 
relate back, so as to over-reach the right of 
survivorship, ■ which accrued to the wife. 
Now one of the judges (Weston) held that 
the forfeiture should only have relation to 
the death, at which time the title of the 
wife accrued, yet, in this concourse of titles, 
the king's title by prerogative should be 
preferred (Plowd. 204); and I find that Lord 
Hale (1 Hale, P. C. 414) expresses great doubt 
whether, for aU purposes, the relation could 
be carried back to the stroke, which oc- 
casioned the death. Be this case as it may, 
it is the only exception to the general doc- 
trine, and inter apices juris. A ease so un- 
just, as that which robbed an unfortunate 
woman, not only of the moiety, which vested 
in her by survivorship from her husband, 
but of the other moiety absolutely vested 
in her by grant, I am glad to find is a ju- 
ridical anomaly. 

I have said, that the case of a felo de se 
forms the only exception to the rule. There 
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sive autliorities to show, tliat in case of flight 
for felony, the forfeiture, after it is found 
l)y inquisition, verdict or indictment, relates 
back to the time of the flight, so as to 
iivoid all mesne acts. Eex v. Wendman, Gro. 
Jae. S2. But I thint the better opinion, not- 
withstanding, is. that it relates only to the 
time of finding the flight Co. Litt. 390; 
Staund. P. C. 192; 5 Coke, 109b; Bro. Forfei- 
ture des Terres, 119; Id. Relation. But it has 
"been argued, that admitting the rule, that the 
forfeiture of goods andehattels in general re- 
lates back to the time of conviction, yet it is 
inapplicable to a case, wliere a specific thing 
is declared forfeited by law; for in such 
■case, the corpus delicti attaches to the thing, 
into whose hands soever it may come, and 
the case of a deodand, put by counsel in 
riowd. 262, is cited in illustration. "If my 
horse strike a man, and afterwards I sell 
my horse, and after that the man dies, the 
horse shall be forfeited." I do not find any 
authority to support this position, although 
it is cited as law in 1 Hawk. P. C. c. 26, 
^ 7, and in Terms de la Ley, Deodand. It 
seems a peculiar case, growing out of the 
avarice of the church and the superstition 
of tlie laity in ancient times. 

The distinction seems also countenanced by 
the court in Lockyer v. Offley, 1 Term R. 
252. The counsel for the plaintiff there ar- 
gued, that the ship was forfeited the moment 
the smuggling was committed, even though 
she had afterwards come into the hands of a 
bona fide purchaser, and Mr. Justice Willes, 
in delivering the opinion of the court, in al- 
luding to the argument that the forfeiture 
attached the moment the act was done, said 
"it may be so, as to some purposes, as to 
prevent intermediate alienations and incum- 
brances." To be sure, this expression car- 
ries with it a pretty strong implication, but 
in the same case, returning to the argument, 
the same learned judge says: "I do not 
know that it has ever been so decided. It 
may depend upon circumstances, such as 
length of possession, laches in seizing, or oth- 
er matters;" and the decision of the court 
went ultimately upon other grounds. I must 
therefore consider the authority, as not fairly 
■extending to this point, and indeed as rather 
leaning the other way. On the other hand, 
the ease of lord and villein has been cited 
from Co. Litt. p. 118, § 117, to show that even 
where a right to seize property exists in the 
lord, it Is not forfeited by seizure, so as to 
over-reach prior alienations, for tmtil seizure, 
It is said, that he has neither jus in re nor 
jus ad rem, hut a mere possibility. And the 
<;onclusion drawn from this example is not 
materially affected by the consideration, that 
a contrary doctrine prevails in the case of 
the sovereign (Id. § 118) because the reason 
assigned is perfectly consistent with it, viz. 
that the property is in the sovereign before 
any seizure or office. I do not think much 
reliance can in general be placed upon anal- 
ogies borrowed from the feudal tenures, be- 
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cause they were governed by peculiar and 
technical niceties, the reasons of which have 
long since ceased, and perhaps cannot now 
be well undei'stood. But if the principle of 
the case put be, that where the absolute prop- 
erty is not vested before the alienation, a 
subsequent seizure will not avoid such alien- 
ation, if made bona fide, it is directly appli- 
cable to the case at bar. I have already en- 
deavored to show, that the absolute property 
did not vest in the United States until sei- 
zure, and I think it would be a hold asser- 
tion, that the United States could, before such 
seizure, have conveyed the property to a 
purchaser, or have clothed it with a national 
character. 

I consider a passage in Lord Hale's treatise 
on the customs as corroborating the view 
which I have already taken of this ease. He 
says: "Though a title of forfeiture be given 
by the lading or unlading, the custom not 
paid, yet the king's title is not complete till 
he hath judgment of record to ascertain his 
title, for otherwise there would be endless 
suits and vexations; for it may be, ten or 
twenty years hence, that there might be a 
pretence of forfeiture now incurred." H^irg. 
Law Tracts, 226. According to Lord Hale, 
even seizure would not be sufficient to fix the 
title in the king, but it must be consummated 
by a judgment of record. 

But the point of difficulty is, to decide 
whether the United States had not such an » 
inchoate title, as, connected with a subse- 
quent seizure, would, by a retroactive effect, 
defeat the intermediate purchase. Now, it 
is precisely in this view, that the case of 
the villein may admit an unfavorable dis- 
tinction. For until seizure, the lord has not 
even an inchoate title, but a mere possibilits', 
and tho^lgh the property is, in the like case 
of the sovereign, said to be in him without 
seizure or office, yet, I apprehend, the title 
is not consummate until seizure or office; for 
imtil that time, it could hardly be held, that 
a purchaser under the villein, or even the 
villein himself, had a tortious possession and 
user of the property. The case of villeinage 
then, even supposing It to apply, does not go 
quatuor pedibus with the present The case 
of Attorney General v. Freeman, Hardr. 101, 
has also been relied on by the claimant In 
that case, the party, after outlawry, and be- 
fore inquisition, made a bona fide lease of 
his lands, and it was held, that the for- 
feiture did not over-reach the title of the 
purchaser. But I do not think that much 
reliance can be placed on this case, because 
it turned on a settled distinction, that until 
inquisition, the king has no title in the real 
chattels, or free-holds of the out-law; but in 
personal chattels, the title is in the king 
without inquisition (1 Ld. Raym. 305; Salk. 
395; 12 Mod. 176), and the relation does not 
extend beyond the time of the commencement 
of the title. The case of The Anthony Man- 
gin, 3 Cranch [7 U. S.] 356, note,. before Mr. 
Justice Winchester, is the only other author- 
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ity, that I recollect, wbieli has been thought 
materially to bear on the question. I enter- 
tain the most entire respect for the opinions 
of that traly able and learned judge, and 
although the decision of that ease did not 
rest upon the present question, it is but jus- 
tice to acknowledge, that it has thrown great 
light on the subject, and enabled us all to 
meet the stress of this cause with more cer- 
tainty, than could otherwise have been done. 
It was very clearly the opinion of the learned 
judge, that a seizure did not relate back to 
the time of forfeiture, so as to over-reach an 
immediate bona fide conveyance, and he has 
cei-tainly offered cogent reasons in support 
of that opinion. But after a diligent exam- 
ination of the authorities cited by him, I am 
well satisfied that the point has never been 
solemnly adjudged, and must now be decided 
upon principle. 

It seems to be a rule founded in common 
sense, as well as strict justice, that fictions 
of law shall not be permitted to work any 
wrong, but shall be used ut res magis valeat 
quam pereat. 3 Coke, 2Sb. And this rule, 
so equitable in itself, seems recognized in the 
common law, 13 Coke, 21; 2 Vent 200. And 
in respect to the doctrine of relation, this rule 
has been admitted in its fullest extent in 
civil cases. Brooke, Abr. "Relation," 18; 1 
Hen. VII. c. 17; Brooke, Abr. Dett. 139; 6 
Coke, 76b; 3 Coke, 2Sb. For it has been re- 
' peatedly adjudged, that relation shall never 
work an injury, "and shall never be strained 
to the prejudice of a third person, who is not 
a privy or party to the act," and further, that 
"in destruction of a lawful estate vested, the 
law will never make any fiction." 3 Coke, 
29; 2 Vent. 200. It is true, as we have al- 
ready seen, that a different rule prevails, as 
to forfeitures of lands in treason and felony, 
founded probably on feudal principles, or the 
barbaric character of the times. Yet even as 
to cases of treason and felony, a striking dis- 
tinction is admitted in favor of goods and 
chattels; mesne acts before conviction or in- 
quisition are suffered to retain their actual 
validity. Looking to the vast extent of com- 
mercial transfers, the favor with which navi- 
gation and trade are fostered in modern 
times and the extreme difficulty of ascertain- 
ing latent defects of title, it seems difficult 
to resist the impression, that the present is a 
case, which requires the application of the 
milder rule of the law. If the principle con- 
tended for by the government be admitted in 
its full extent, and it will be found very dif- 
ficult to bound it, a bale of goods, which is 
once contaminated with a forfeiture, will re- 
tain its noxious quality, through every suc- 
cessive transfer, even until it has assumed, 
under the hands of the artisan, its ultimate 
application to domestic use. Yet such a posi- 
tion would strike us all as monstrous. If 
we say, that the forfeiture shall cease with 
the change of the identity of the whole pack- 
age as such, still an intrinsic diffic^ulty re- 
mains. The object of the government would 



be completely evaded by the offender, and the 
innocent purchaser w^ould sink under the 
pressure of frauds, which he could never 
know, nor by any diligence avert 

On the whole, I have come to the result, 
not, however, without much diffidence of my 
opinion, that a forfeiture attached to a thing, 
conveys no property to the government in 
the thmg, until seizure made, or suit brought. 
That previous to that time the owner has the 
exclusive right of possession and property, 
though the government may be considered as 
having an inchoate title or possibility. That 
as against the offender or his representatives, 
upon seizure or suit, the title by operation 
of law, relates back to the time of the offence, 
so as to avoid all mesne acts; but as to a 
bona fide purchaser for a valuable considera- 
tion, and without notice of the offence, the 
doctrine of relation does not apply, so as to 
devest his legitimate title. Considering, as I 
do, that this question is of very great im- 
portance, I trust that it will receive the deci- 
sion of the highest tribunal, and I shall not 
feel humbled, if, upon better examination, a 
different doctrine shall prevail by the judg- 
ment of that court 

Decree affirmed. 

[Subsequently, on appeal to the supreme court, 
the decree of the circuit court was reversed, 
and a decree entered forfeiting the briff to the 
United States. 8 Cranch (12 XJ. S.) 417.] 
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Case No. 9,107. 

Ex parte MARSH. 

[3 App. Com'r Pat 291.] 

Circuit Court, District of Columbia. March 28, 
1860. 

Patbnts — Gbais Ventilator — Tubes — Side 
Walls. 
[A device consisting of perforated tubes set 
vertically in a grain-bin so as to allow a free 
circulation of air through the grain, thus prevent- 
ing overheating, is anticipated by a prior inven- 
tion of hollow perforated side walls, for the same 
purpose.] 

[Application by Sylvester Mai*sh for a pat- 
ent for improvements in grain-bins. The com- 
missioner refused a patent. Applicant ap- 
peals.] 

MORSELL, Circuit Judge. The appellant 
states his claim thus: "First. I claim grain- 
bins constructed with a series of perforated 
tubes open at both ends, the same being se- 
cured in the bottom of said bin so as to oc- 
cupy a vertical position whereby the atmos- 
pheric air is permitted to penetrate into and 
evacuate from the bin by Its natm-al ascent 
substantially as described. Second. I claim 
constructing grain-bins, with outer and inner 
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walls, the latter being perforated and stayed 
fi-om the former so as to admit of fresh air 
circulating around and through the mass of 
grain in the manner and for the purposes set 
forth. Third. In gram-hins of "otherwise or- 
dinary construction and suitable form I claim 
the combination of pa'forated tubes with per- 
forated side walls arranged within the box or 
chest as described." The commissioner 
adopted for his decision the report of the- ex- 
aminers dated 24th Oct., 1859, in which re- 
port it is said: "The invention which Marsh 
presents consists of a bin having a series of 
tubes passing vertically from the top to the 
bottom of the bin at which points they are 
open at the bottom for the admission of at- 
mospheric air, and at the top for its exit. The 
tubes are made of wire gause or of thin metal 
sheets perforated with numerous holes, and 
they may be made, it is suggested, funnel 
shaped at their lower ends, for the purpose' of 
affording a means of securing them more per- 
fectly to the bottom of the bin. It is also sug- 
gested in the specifications that in order to 
insure a thorough circulation not only through 
the mass of grain but also around it, the bin 
may be provided with double side walls leav- 
ing a free space between them for the passage 
of a current of air. The inner sides W being 
formed of metallic sheets perforated with 
holes in a lilie manner as the tubes c." 

Upon this invention three claims are based, 
—the first to the tubes, the second to the 
double walls, and the third to the combina- 
tions of the tubes and the walls with each 
other. In each of these claims, the applicant 
limits himself to the especial construction he 
specifies as well when he claims the tubes 
and the double-walls as separate and distinct 
devices as when he claims the two in com- 
bination. Most of the references are grain 
tilns, so called because artificial heat and 
not atmospheric air is used in them to di-y 
the grain subjected to their action; and upon 
this fact great stress is laid by the counsel 
for the applicant Accepting this, for the 
salie of argument, although in point of fact 
we do not perceive the force of any such dis- 
tinction that there is a substantial difference 
between the references in question because 
they are kilns, and his invention, because it 
is a bin, we still find in one of the references 
a device against which this objection does 
not lie. We allude to Noah Seitz's corn- 
house, an exact anticipation of the double 
wall as claimed in the second claim of the 
applicant and therefore in the light in which 
we find oui'selves obliged to regard his in- 
vention, an answer also to it as presented in 
, both his other claims. We wiE state the rea- 
sons which lead us to this conclusion as brief- 
ly as we can. 

The double walls accomplish precisely the 
same functions that the tubes accomplish, 
only the quantity of air which may be intro- 
duced in this way into any given space or 
into any given bullc of grain is not so great as 
would follow the employment of the tubes in 
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addition thereto. Nothing therefore else than 
a mere difference of degree does or can fol- 
low the use of tubes superadded to double 
walls, a result which would follow equally 
from a series of double perforated walls, or 
any other form of open spaces surrounded or 
enclosed by walls perforated to permit the 
external air to find its way into the grain. 
Considered in this aspect, the tubes then are 
nothing more than an amplification or ex- 
tension of the idea involved in the use of the 
double walls, a duplication in other words, 
and as such they are not patentable as a 
substantive device. Tliis view of the case as 
effectually disposes of the third claim as of 
the first, because the tubes and the double 
walls being practically the same thing, there . 
can be no patentable combination between 
them any more than there could be between 
any two tubes of the series or between the 
opposite double walls constituting the sides 
of the bin. These reasons, independent of 
others which we do not consider it necessary 
to specify, satisfy us that the decision of the 
examiner upon the case was correct and hence 
we recommend the final refusal of a patent. 

This report was confirmed and a patent 
refused by the commissioner on the 25th of 
Oct, 1859, To which decision there were six 
reasons of appeal filed. The fii'st in sub- 
stance is, that it was not shown that the ap- 
plicant's claim or discovery had been invent- 
ed by any other person prior to the appli- 
cant's discovery thereof, or that it had been 
printed or described, &c. Secondly: That 
Noah Seitz's patent for a com house does not 
cover in substance or detail each or all of 
the several things or peculiarities, construc- 
tion and combination of parts comprised in 
the applicant's claim, that neither separately 
nor in combination does the corn house of 
Seitz comprise a like use, construction or ar- 
rangement, &e. The third: Commissioner 
fails to show that the same special construc- 
tion of which appellant's bin consists is found 
in Seitz's corn house, &c. The fourth: Be- 
cause, that the tubes are something more 
than an amplification or extension of the idea, 
in the use of the double walls, at least in any 
ordinary signification, and do not in Marsh's 
invention either confine the grain as walls, 
nor restrict as walls, t^ie diffusion of air, 
throughout the mass, but permit of its more 
general distribution at numerous points to 
the surroxmding grain and as a substantive 
device widely differs from walls. The fifth: 
Because the commissioner has said he had 
other reasons, which were not stated as re- 
quired by section 7 of the act of 1837 [5 Stat, 
193]. The sixth and last: Because of a va- 
riance between the decision of the examiner 
and the commissioner. &c. 

The commissioner's report in answer to the 
foregoing reasons, as to the first, is simply a 
denial of what is alleged by appellant; as to 
the second, the distinction between a grain- 
bin and a corn house is merely formal, as to 
the distinction of applicant's invention in the 
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construction in the manner described of such 
a ebamtier with double walls, the inner wall 
or that next to the grain being perforated so 
as to allow the air which circulates between 
the two walls to come in contact with the 
grain. The construction has the further pecul- 
iarity that perforated tubes open at the ex- 
tremities pass vertically from the top to the 
bottom of said chamber for the same purpose 
of ventilating the grain. An inspection of the 
case of Seitz shows identically (differing only 
in the size and form of the perforations in the 
inner wall) the provision for ventilating the 
grain which is exhibited in the application. 
This reference furnishes a substantial antici- 
pation of all the three claims. The first of these 
is the construction of grain-bins with vertical 
perforated tubes open at the extremities pass- 
ing through the space occupied by the grain. 
It is true, however, that the essence of the in- 
vention is a perforated ventilating duct or 
canal and whether this be rectangular or cir- 
cular involves but a formal difference. It is 
still the same substantive invention. Four such 
ventilating passages appear in the section of 
Seitz's corn house, two of which may be re- 
garded as passing through the body of the 
grain. Those two, however, are but the ex- 
tension or multiplication of the same device, 
and if this be so the position taken by the of- 
fice on final examination appears to be tena- 
ble,— that there is no combination between 
the tubes and the double walls which is the 
subject matter of the third claim, such combi- 
nation resolving itself into a duplication of 
the same device. The third is supposed to 
have been substantially answered. The fourth, 
an explanation as to the distinction between 
tubes and walls. The fifth, no law compel- 
ling the commissioner to state all his reasons 
for rejection, «S:e. The sixth, unimportant. 
Thus the ease appeared to be when all the pa- 
pers and documents were laid before me by 
the commissioner according to previous due 
notice given of the time and place appointed 
for the hearing, at which time and place also 
the appellant appeared by his attorney, filed 
his argument and submitted his case. 

The general question to be considered is 
whether the discovery claimed by the appel- 
lant to be new has not substantially been 
known and used before. The nature and ob- 
ject of the improvement as claimed is to se- 
cure and preserve from decay or injurj'^ stored 
cereals, and to keep the same sound and 
healthy by producing the circulation of fresh 
air tlu'ough and around the grain by a pecul- 
iar manner of arranging the space in which 
the grain is to be deposited, so that a constant 
circulation of air will pass through and around 
the grain, and more economically by saving 
the expense of repeatedly stirring and moving 
the grain. The mode is by openings in a num- 
ber of tubes, open at both ends, made of wire 
gauze or metallic sheets perforated with nu- 
merous holes of a size too small to suffer the 
grain to pass through, providing also side 
walls, leaving a free space between them for 
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the passage of a current of air" the inner sides 
being formed of metallic sheets perforated 
with holes, as the tilbes. To show the ab- 
sence of novelty, the commissioner has refer- 
red to drawings showing the invention of 
Noah Seitz, by comparison of which with the 
one in question, as stated in his report in an- 
swer to the second and third reasons of ap- 
peal, he says that they are identical, and that 
the appellant's claim is fully covered by that 
of Sietz, The nature and object of each ap- 
pear to be the same,— by a full and thorough 
circulation of air to prevent the heating and 
destruction of stored grain, the one in what he 
calls a bin, the other a corn house with cribs. 
I think, for the purpose of the issue in this 
case, there is no essential difference from the 
circumstances of one being known as a corn 
house and the other a bin. The arrangement 
in each hy which the object was to be attain- 
ed, though somewhat different in form, ap- 
pears to me also to be substantially the same, 
and so with respect to all the other leading 
features, nor is there anything to show any 
material saving of expense. From aught that 
appears the contrivances of Seitz, by a full 
circulation of air, is amply sufficient for the 
protection of the grain, and although more 
might be an addition, it would not be a pat- 
entable improvement. 

As to the authorities referred to, by a care- 
ful examination, it will be found that the main 
principle upon which the decisions turned was 
(whether singularly or in combination the dif- 
ferent parts of the arrangements were pre- 
sented)— the important matter was that a new 
and valuable result was produced. In this 
case I do not think that either the means or re- 
sult were new and valuable according to the 
established principles of patent law. The de- 
cision of the commissioner is therefore hereby 
affirmed. 
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In re MARSH. 

(6 Law Eep. 67.] 

Circuit Court. D. New Hampshire. April, 1843. 

Baskrcptct— Setting Aside Verdict of Jury- 
New Trial. 

1. Whether the propriety of granting or refus- 
ing a motion for a new trial is a question, which, 
under the bankrupt act [of 1841 (5 Stat. 440)], 
can be adjourned into the circuit court, quaere. 

2. But if it can be, then all the evidence and 
circumstances of the whole case must be broxigrht 
fully before the circuit court, in order to enable 
it to form an opinion upon the question, whether 
a new trial ought to be granted or not. 

3. The irere admission of incompetent testi- 
mony, or the mere misdirection of the court in . 
a matter of law, is not of itself sufficient 1o es- 
tablish, that a new trial ought to be granted, if 
in point of fact the verdict ought to be exactly 
what it has been upon the whole evidence and 
law properly applicable to the case, and the 
party moving for a new trial has suffered no 
injustice or prejudice therel<y. 

[Cited in U. S. v. Hudson, Case No. 15,412.] 

4. Held, that the present case was too imper- 
fectly stated to enable the circuit court to give 
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any opinion upon the adjourned questions, inas- 
much as the certified proceedings did not state 
what was the issue before the jury for trial, 
nor what the whole evidence was, which was 
submitted to the jury. 

This case came before this court, upon a 
question adjourned from the district court of 
New Hampshire, as follows: "Whether the 
verdict of the jury may be set aside and a 
new trial may be granted upon the accompa- 
nying petition and statement." The case was 
submitted without argument. 

STORY, Circuit Justice. I entertain the 
most serious doubts, whether the present 
question, adjourned into this court, is within 
the purview of the sixth section of the bank- 
rupt act of 1841, e. 9. That section declares, 
that "the district judge may adjourn any 
IDoint or question, arising in any case in bank- 
ruptcy, into the circuit court for the district, 
in his discretion to be there heard and deter- 
mined." Now, the granting or refusing a mo- 
tion for a new trial is a matter resting in the 
sound discretion of the court, under all the 
circumstances of the case; and it by no 
means necessarily follows, tliat a new ti'ial is 
to be granted for every mistake or misdirec- 
tion of the judge at the trial, however trivial 
or unimportant it may be, if upon reviewing 
the whole evidence, so far as it is unobjection- 
able, and the law growing out of it, It is clear 
that no injustice has been done to the party, 
and that the merits are unequivocally against 
him, and the verdict just such as it ought to 
be. So, if the direction of the judge is objec- 
tionable in a particular passage, or on account 
of particular expressions, if, taking the whole 
together, it be such in substance, as will lead 
to a just conclusion, there is no ground to set 
aside the verdict for that cause only. The 
like result arises, where evidence has been 
admitted, which ought not to have been re- 
ceived, provided there be sufficient without it 
to authoi'ize the finding of the jury. In short, 
in all these cases, the question is not, wheth- 
er the ruling of evidence and the directions 
given by the judge at the tiial have been en- 
tirely correct, but whether, upon the whole 
case, the party moving for a new trial has 
suffered any wrong or prejudice or injustice. 
The books are crowded with cases In support 
of the doctrines which I have stated. It is 
sufficient to refer to Edmondson v. Machell, 
2 Term R. 4; Horford v. Wilson, 1 Taunt. 12; 
Pulley V. Hilton, 12 Price, 623; Cox v. 
Kitchin, 1 Bros. & P. 338; Gascoyne v. Smith, 

1 McClel. & T. 338; Wickes v. Clutterbucli, 

2 BIng. 483; Teynham v. Tyier, 6 Bing. 561; 
Brazier v. Clap, 5 Mass, 1; Remington v. 
Oongdon, 2 Pick. 310; Dole v. Lyon, 10 
Johns. 447; and Woodbeck v. Keller, 6 Cow. 
118. Nor do the recent cases of Crease v. 
Barrett, 1 Cromp., M. & R. 919; Baron de 
Butzen V. Farr, 4 Adol. & E. 53; Wright v. 
Tatham, 7 Adol. & E. 313,— properly consid- 
ered, ovei-tiu'n the doctrine as to the admis- 
sion of improper evidence, although they cer- 



tainly show an inclination of the courts to re- 
strict its application to very clear cases. See, 
also, Estwick v. Caillaud, 5 Term B. 425, per 
BuUer, J.; Grab. & W., New Trials, c. 9, 
pp. 301-310; 2 Tidd. Prac. (9th Ed., 1828) 
907, 908; Tyrwhitt v. Wynne, 2 Barn. & Aid. 
559, per Lord Tenterden. Considerations of 
this sort go very far to show, that the ques- 
tion, whether a new trial ought to be granted 
or not, being a matter exclusively in the dis- 
cretion of the court, can most properly be dis- 
posed of by the distiict court before which 
the trial is had, and by which the whole cir- 
cumstances of the case are fully understood, 
and can be best weighed; and that the bank- 
rupt act was Intended to provide for the ad- 
jom*nment of such questions only into the 
circuit court, as are mere questions of law, 
and not questions of discretion. 

But without dwelling upon this matter in 
this view, it is obvious, that if the circuit 
court is to act at all upon the question, wheth- 
er a new trial ought or ought not to be grant- 
ed, all the evidence, which was given at the 
trial, and all the circumstances of the whole 
case ought to be brought by a complete re- 
port before the circuit court That has not 
been done in the present case; and the want 
of it constitutes an insurmountable obstacle 
to any satisfactory decision upon the ad- 
journed question by this court. It is not 
stated, what was the issue before the court 
upon which the trial was had, and the ver- 
dict of the jury was given; nor when or at 
what stage of the proceedings in bankruptcy 
the issue was directed. For aught that ap- 
pears on tlie certified papers, it may have oc- 
curred before any decree, declaring the party 
a bankrupt, or upon some question occurring 
incidentally afterwards. In respect to the 
evidence admitted by the district judge at the 
trial, it is proper to state, that neither the 
deposition of Daniels or Gerrisb is before this 
court, and, therefore, it is Impracticable for 
me to say, what were the facts to which they 
testified. The same objection applies to the 
admission of the testimony of Osgood. It is 
not stated, what were the facts to which he 
was called to testify, or to which he actually 
did testify. So that the relevancy and mate- 
riality of the testimony of all these witnesses 
to the merits of the case, are beyond the pow- 
er of this comi; to ascertain or weigh. In re- 
spect to Daniels, It is plain, that the admis- 
sion of his deposition would be productive of 
no mischief to the petitioner, for he was pres- 
ent in court, and produced by the petitioner 
as ready to testify; so that it was the peti- 
tioner's own fault, if he was not examined 
by him to control, qualify, or explain any of 
the statements in his deposition. The objec- 
tion now taken is strictisslml juris, and upon 
a motion for a new ti-ial, I should think it en- 
titled to very little regard. In respect to Ger- 
rish, there might be a stronger ground for the 
objection to his competency; but it is diffi- 
cult, if not absolutely impracticable to say, 
whether he was incompetent or not to testify, 
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unless the point at issue between the parties, 
and the nature of his testimony was fully dis- 
closed in the proceedings certified to this 
court. A creditor of a bankrupt petitioner is 
not in all cases incompetent to give evidence 
touching questions arising in bankruptcy; for 
in many cases he may not have any direct in- 
terest whatsoever in the point to be decided. 
In other cases his interest may be remote or 
contingent; as for example, upon the ques- 
tion, whether the petitioner shall be declared 
a banki-upt or not; for a pai-ty may be de- 
clared a bankrupt, and yet not be entitled to 
his discharge; and it is necessarily a matter 
resting in contingency, whether he ever ob- 
tains a discharge or not. Now, I take it, that 
to render a witness incompetent, it is not suf- 
ficient, that he has an interest in the ques- 
tion, but he must have a direjit and positive 
interest in the result of the issue, and not a 
mere remote or contingent interest. How, 
then, can the court decide upon the question 
of incompetency, unless it knows, what the 
issue is? 

In respect to the rulings of the district court 
at the trial, in mattere of law, it is impossi- 
ble for me, absolutely, to say, from the de- 
fects in the proceedings certified to this court 
and before alluded to, whether there was any 
misdirection of the court or not. Most of 
them, upon general principles, if I were at 
liberty to look at them in that view only, 
would seem to have been correctly decided; 
and as to the others, they might be perfectly 
maintainable upon all the facts and circum- 
stances in evidence, or if unmaintainable in 
point of law, they may have had no legal ef- 
fect upon the verdict, nor have in any man- 
ner been prejudicial or injurious to the peti- 
tioners. The case must therefore be sent 
back with a declaration, that upon these pro- 
ceedings, now before this court, it is unable 
to give any opinion, whether a new trial 
ought to be granted or not. 
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In re MARSH et al. 

[19 N. B. R. 297.] i 

District Court, D. Vermont. Oct. 20, 1879. 

Baskruptci — Bankrupt's Books— How Kept — 
Cash Book— Bakk Book. 

The statute (section 5110, subd. 7) requires 
that the books kept by the bankrupt shall be 
proper,— that is, for their purpose, which includes 
being honest,— but does not go so far as to re- 
quire that they shall show where losses accrued, 
or how. The bankrupts were engaged in buy- 
ing and selling hemlock bark and lumber, each 
taking charge of each branch. They kept no 
cash book, hut kept bank accounts showing the 
amount received, and each kept a book profess- 

1 [Reprinted by permission,] 
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ing to show what amounts and to whom each 
paid. There was no daim that money had been 
paid by either and not entered on his book, or 
that any had been entered which had not been 
paid. Meld, that the books kept were proper for 
the business done. 

[In the matter of Marsh and Burnett, bank- 
rupts.] 

J. J. Wilson, for opposing creditors. 
Hunton & Stickney, for bankrupts. 

WHEELER, District Judge. This cause 
has been heard upon the application of the 
bankrupts for a discbarge, and the specifica- 
tions in opposition thereto. The specifica- 
tions are, that the bankrupts did not keep 
proper boolis of account, because their books 
did not "show what moneys were received, 
or what disposition was made of the same," 
and that they did not keep a cash book. No 
question can properly be considered except 
such as arises with reference to these specific 
grounds. The grounds are confined to wheth- 
er they kept proper books in respect to the 
receipt and payment of cash. What would 
be proper in this behalf must depend upon 
the nature of the business and the mode in 
which it was conducted. They bought hem- 
lock bark and lumber, each taking charge of 
each bi-anch, and forwarded it to customers 
by public conveyance. They kept bank ac- 
counts showing what money each received, 
and each ktept a book professing to show 
what amounts and to whom each paid. 

The counsel for the opposing creditor frank- 
ly states that they show no instance in which 
either paid money which he did not enter 
on his book, and none in which either entered 
money as paid which he did not pay; but 
claims that, by averaging the profits on what 
of the business they can trace with the result 
of the whole, they show a large proportion of 
business not to have been entered. 

This method has too long a range to hit 
the object of the provision of the statute 
relating to books of account. The statute re- 
quires that they should be proper,— that is, 
for their purpose, which, includes being hon- 
est,— but does not go so far as to require 
that books shall show where losses accrued, 
or how. The same provision was in the act 
of 1841 [5 Stat. 440], and m the English stat- 
utes, and was construed as requiring that 
the books should not, in what they showed, 
or failed to show, be fraudulent. The same 
provision, when adopted in the act of 1867 
[14 Stat. 517], must be considered as having 
been adopted in view of the construction 
which it had received. 

In this view, it cannot be justly held that 
the books shown to have been kept in this 
case were not proper for the business done. 
Discharges granted. 
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MARSH et al. v. BENNETT et al. 

[o McLean, 117.] i 

Circuit Court, D. Michigan. June Term, 1830. 

Pabtxershii'— Pkovision' fob Creditoks on Dis- 
solution — Pdrchasixg Paiitxer — Trustee 
FOR Creditors — Assignment — Hinder and 
Delay. 

1. By the dissolution of a partnership, pro- 
vision being made in the articles of dissolution 
for the payment, equally, of all the creditors of 
the firm, by the partner who purchases the in- 
terest of the retiring partner, and continues the 
business, such partner is a trustee for the cred- 
itors of the firm; and a subsequent assignment, 
by such partner, of the partnership effects, pre- 
ferring certain creditors to others, and contrary 
to the stipulation in the articles of dissolution, 
is fraudulent and void. 

[Cited in Darby v. Gilligan, 33 W. Va. 249, 
10 S. E. 401.] 

2. A provisional stipulation in a deed of as- 
signment, coercing the creditors of a partnership 
"to delay their suits" against the firm, or else 
forfeit their claims upon the fund assigned, is 
fraudulent. 

3. Such stipulation hinders the lawful process 
to which the creditors are entitled, tends to de- 
lay, and jeopards the right of creditors. 

4. The notice required by the 5th section of 
the act of congress, of March, 1793 [1 Stat. 334], 
of an application for an injunction, may be 
waived by an appearance. 

[This was a suit by Marsh and Compton 
against Bennett, Gilbert, and others. Heard 
on motiou to dissolve an injunction.] 

Romeyn & Wilson, for complainants. 
Walker & Campbell, for defendants. 

WILKINS, District Judge. Motion of Mr. 
Romeyn, of counsel for defendant Hill, to 
dissolve injunction heretofore allowed in this 
ease, founded on the bill of complaint, and 
the allowance of the injunction by the court, 
without notice, according to the indoi-sement 
on the bill, and the records, files and entries 
in the case, and on the answer filed by the 
said defendant, George W. Hill. 

The bill was filed on the 7th day of July, 
1846, and the injunction allowed on. the same 
day. There does not appear to have been 
any notice given to the defendants, or either 
of them, according to the provisions of the 
5th section of the act of congress, of the 2nd 
of March, 1793, which provides that the writ 
of injunction "shall not be granted in any 
case, without reasonable previous notice to 
the adverse party, or his attorney, of the 
time and place of moving the same." And 
the 55th inile of practice for the courts of 
equity of the United States, incorporating 
this provision of the statute, enjoins due no- 
tice on the adverse party, prior to granting 
any special injunction. There is no proof of 
notice on the files, and no proof exhibited 
now that notice was ever given. The injunc- 
tion, therefore, would now be dissolved, had 
not all the parties waived the proof of such 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



notice by their voluntary appearance. The 
provision of the statute being designed for 
the benefit of defendants, the proof of the 
notice required by the statute may be waived 
either before or after injunction issued; and 
regular reasonable notice will be presumed 
after an appearance. 

This defendant, George D. Hill, by his so- 
licitors. Miles and Wilson, entered his ap- 
pearance on the 29th of July, 1846; and the 
other defendants, Hemy D. Bennett and 
George N. Gilbert, likewise voluntarily en- 
tered their appearance, by O. Hawkins, their 
solicitor, on the 14th day of July, 184G. On 
the 31st of August following, this defendant, 
Hill, filed his first sepai'ate answer to the bill 
of complaint, and on the 20tb of October, 
1846, his second separate answer. The other 
defendants never have answered. 

These several acts upon the part of tlie de- 
fendant Hill, and the appeai-ance of the other 
defendants, supply the want of proof of the 
reasonable notice required by the statute for 
the protection of the rights of defendants. 

But the defendant Hill, in order to sustain 
this motion, further relies upon the equities 
exhibited in his answer, which chiefly sets 
forth an assignment to him, by Henry D. 
Bennett, on the 19th day of January, 1846, 
of all the goods, chattels, book accounts, 
claims and demands, and personal estate of 
every kind, of the late firm of Bennett & 
Ford, then (by the previous dissolution of 
the said firm) the property of the said Ben- 
nett, for the pui-pose expressed in the tiuns- 
fer to him, and including therein a note of 
the defendant, George W. Gilbert, for $3125, 
with interest from the 13th of Januaiy, 1846. 
This assignment to Hill is on certain condi- 
tions, and for certain uses and purposes, and 
upon ceii:ain trusts therein expressed.^ The 
assignor first provides for the payment of 
certain domestic creditors, in the order in 
which they are named in the first class, ab- 
solutely, and to the whole amount of their 
respective claims. And after the full pay- 
ment of these creditors, provision is then 
made for the pro rata distribution, among 
the foreign creditors of the firm of B. & F., 
from the residue of the fund assigned; pro- 
viding and expressly declaring, that the as- 
signee or trustee "shall first appropriate all 
the proceeds of the trust to the payment, in 
the order previously prescribed and set forth, 
of all the creditors therein provided for, who 
shall noty. at the time of making any pay- 
ment or dividend, have made, by themselves 
or attorneys, any costs or expenses upon their 
claims; and that the claim or claims of any 
creditor or creditors of the said firm, who 
shall, at the time of -making any payment or 
dividend, have made or occasioned any cost 
or expense upon their claims, by any resort 
to any proceeding having a tendency to in- 
terfere in any manner with, or prevent or ob- 
struct the easy and economical execution of 
the trust, shall be postponed, and no pay- 
ment whatever thereafter be made there- 
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upon, until all the other creditors shall have 
been paid in full; after which, the remain- 
ing proceeds shall be first applied towards 
the payment, pro rata, of all such claims 
upon which costs have been made, in propor- 
tion to the present amount of said -claims, 
exclusive of costs, so far as the same may 
be suflacient or necessaiy to satisfy such 
claims." 

The answers disclose the material facts of 
the case. 

On the first day of January, 1846, the firm 
of Bennett & Ford, being largely indebted to 
ceitain New York merchants, for merchan- 
dise purchased during the previous summer 
and fall, and also indebted to certain persons 
residing in their vicinage, dissolved their co- 
pai'tnership; Ford, the retiring partner, on 
the same day, assigning and selling to Ben- 
nett all his interest in the stock of goods, 
books of account, «&e., the property of the 
said co-partnership, "for the purpose of pay- 
ing off" the creditors of the said firm, and 
closing the concern. On the 15th of the 
same month, the said Bennett sold and de- 
livered to George TV. Gilbert the stock of 
merchandise in the store lately owned by the 
said co-partners, for the sum of §3125, and 
took his note of the same date for that sum, 
payable in one year. On the 19th of Janu- 
ai-y, but a few days after the dissolution of 
tlie partnership, and the sale to Gilbert (all 
Avithin three weeks), Bennett makes the as- 
signment to the defendant Hill, as set forth 
in his answer, with the preferences, and 
limitations, and trusts, therein contained. 

No period is fixed in the assignment, when 
the tnjst is to be closed. It comprehends the 
co-partnership estate of the firm of B. & F„ 
viz., "the claims, demands, and pei"sonal 
estatft of every kind, which recently were the 
property of said co-partners, and then the 
property of said Bennett." The assignor 
Bennett, divides the creditors of Bennett & 
Ford into two classes, and designates a pref- 
erence for the first class in payment. An- 
nexed to the assignment, and forming a part 
of the same, is the schedule of property as- 
signed, estimated by the assignor at ?4749 19, 
inclusive of Gilbert's note for ?3125, given 
expressly for the stock of goods, which had 
been, "during the previous summer and fall," 
purchased on credit by B. & F., from the 
foreign creditors, composing the second class. 
The first class of creditors are those who re- 
side in Ann Arbor and its vicinity, and are 
dii-eeted to be paid first, the full amount of 
their claims, in the order in which they are 
named. Their claims are stated at $849 19; 
which amount, with the claims of the other 
creditors, not enumerated by name, but desig- 
nated generally, as "residing in the neigh- 
boring towns," together with the expenses 
of the trust, will, at a reasonable estimate, 
bring the first payment to at least $1200; 
leaving, for pro rata distribution among the 
second class of creditors, (chiefly— yea, with 
one exception— merchants residing in the city 
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of New York, who had, "the previous sum- 
mer and fall," furnished the firm of B. & F. 
with their stock of goods, on credit,) the sum 
of $3549 19. 

The amount stated to be due, in schedule 3, 
to these foreign creditors, is $6205 84; to meet 
which, the above balance of §354919, (if it 
ever coidd reach even that amoimt,) was de- 
signed for pro rata distribution; but, with the 
express provision, by the assignor, Bennett, 
that if any of this last list of creditors should 
commence, or have commenced, any legal pro- 
ceedings for the recovery of their claims, such 
creditors should be postponed from any pay- 
ment out of the trust fund, until all the other 
creditors, domestic and foreign, should have 
been paid in full; which, from the character of 
the assignment, and the amount appropriated 
for distribution, would of course be forever; 
or, in other language, such of the creditors 
who might bring suit, unless they all did so 
in second class, are excluded from the fund. 

This assignment is, on its face, in law, 
fraudulent and void, as against the statute of 
frauds, being made with intent to delay, hin- 
der or defraud creditors of their just and legal 
actions. Because, — 

1st. By the transfer of his interest in the 
store, by Ford, to Bennett, it is expressly de- 
clared for the pui*pose "of paying off" the 
creditoi-s of B. & F., without designating any 
preference between such creditors. By this 
transfer and assignment, Bennett became the 
trustee of all the creditois of B. & F., and 
had no authority to create another trust in 
the same effects, contrary to the provisions 
of the first trust, and therein prefei* in pay- 
ment one class of creditors to another class. 
Bennett was bound, in closing the concern of 
B. &. F., according to the trust conferred upon 
him by his retiring partner, "to pay off the 
creditors," without discrimination or prefer- 
ence; which, if the funds were insufficient to 
pay all, would of course demand a pro rata 
distribution amongst all. He had no right to 
prefer any of the creditors of B. & F., be- 
cause, however B. & F. might have originally 
preferred one class of their creditors to an- 
other, yet, the terms of the dissolution, as set 
forth, and the original transfer to Bennett, 
by Ford, of the effects of B. & F., conferred 
no such power upon Bennett. The previous 
summer and fall, this firm (by the defendant's 
own showing) obtained credit for merchan- 
dise in New York, for better than $8000. 
They pass out of their hands, in the short time 
of a few months, on or before the loth of 
January following, better than §5000 of this 
property, and then assign the remainder, by 
the act of Bennett alone, to a trustee of Ben- 
nett—not to pay all the creditors a fair pro- 
portion of their respective claims, so recently 
incurred to the foreign creditors, l5ut absolute- 
ly devoting the means of these very foreign 
creditors— First, to pay other creditors resid- 
ing on the spot, and then, to distribute among 
these foreign creditors the remnant, under the 
threatened penalty of losing all, should they 
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seek a lawful remedy to recover a part of 
their own. The retiring partner conferred no 
such authority upon Bennett; and under the 
sale and transfer to Bennett, for the purposes 
indicated, he was clearly the trustee of all 
the creditors of B. & F., without the power 
of discrimination, and could not subsequently 
violate the original agreement with Ford. 

2d. The creditors of B. & F. had a just 
right to legal process, at law or in equity, in 
order to reach either the effects of the co- 
pai-tnership, or, the individual effects of either 
of the partners. The provisional stipulation 
in the assignment of Bennett to Hill, coercing 
the ci*editors to "delay their lawful suits" 
against the firm of B. & F., and so jeopard 
then* claims, is therefore invalid, and a fraud 
upon the ci-editors. It "hmders" such lawful 
process; and, from the character of the assign- 
ment, and the powers conferred upon the as- 
signee, as to time, would so tend to delay, as 
to carry beyond the statute of limitations such 
claims and demands. Partnei-s contemplating 
bankruptcy could thus evade the salutary re- 
straint of the statute of frauds, might make 
individual investments out of the partnership 
funds and partnership credit, and thus com- 
pel creditors to avoid and delay suit, until it 
would be xoo late by legal process to search 
out such hidden investments. The stipulation 
in the assignment to Hill, postponing those 
creditors who bring suit, until all the rest are 
paid, thus "hhiders and delays" them, and is 
calculated to defraud them "of their lawful 
suit," as against the firm of B. «& F., to reach 
the partnership effects, and also the individual 
effects of each of the partners. To reach 
either Ford's estate, or Bennett's estate, as the 
debt was joint, the judgment must be against 
both, and the prohibition to sue is general, 
as to the firm of B. & F. The stipulation is 
two-fold. 1st, Prohibiting payment to any 
litigant creditor, until all the others are fully 
paid; and, 2dly. In paying them, if ever,— 
confirming such payment to the "present" ex- 
isting claim, exclusive of costs. By this, the 
debtor defines who shall be considered as his 
creditor, and closes all objection on the part 
of any one, as to the amount of the claim; 
for, should the matter be contested by any 
creditor enumerated in the schedules, or not, 
the sole arbitor is the debtor himself; for, 
if the disputant resorts to his "lawful suit" 
to ascertain his right, his whole daim is per- 
illed, and by the amount of the fund ap- 
propriated, excluded from payment. This cer- 
tainly tends "to hinder, and delay, and de- 
fraud." 

The statute of this state, following the pro- 
visions of 13 Bliz. e. 5, dedares every assign- 
ment or conveyance made with intent to hin- 
der, delay or defraud creditors or other per- 
sons of their lawful suits, damages, forfeitures, 
or demands, as against the persons so hin- 
dered, delayed, or defrauded, shall be void. 

As exhibited in the bill, the complainants 
recovered judgment ha the court of U. S. for 
this district, at the last June term, against 



B. & F., for $1020 77, and $41 02 costs. They 
are placed in the 3d list, seventh in order, at 
$993 25. Having brought suit, then, the terms 
and provisions of the trust, postpones the com- 
plainants from any participation in the fund 
assigned, until every other creditor, domestic 
and foreign, whb has not sued, is fully paid. 
This cannot be sanctioned. Nor can its fea- 
tures be well assimilated to those cases of 
assignments by debtors in failing circumstan- 
ces, in which (after surrendering aU then: 
property for the benefit of all their creditors, 
placing them all upon one common footing, 
without predilection or prejudice to any one 
creditor) they require the execution of a re- 
lease by their creditors in their favor, and 
excluding those who do not execute such re- 
lease from any participation in the trust fund. 
In such cases, the clause stipulating a release, 
is not a condition imposed upon the estate, 
but a mere designation of preference of those 
creditors who are to enjoy it, and for whom 
the trust is created. A debtor may prefer 
one class of creditors to another, and such a 
measure would be neither illegal nor immoral, 
per se: for, as is observed by Chief Justice 
Marshall in Brashear v. West [7 Pet. (32 U. S.) 
COSj, "the right to make such an assignment 
results from the absolute ownership which 
eveiy man claims over that which is his own." 
Whether creditors would come in under such 
a clause of release depends upon themselves, 
and not upon the debtor creating the trust. 
But, in the case under consideration, the trusts 
of the deed are, that the trustee should con- 
vert the assigned effects into money, or, that 
which would answer the creditors as money, 
—pay in full the 1st class of creditors desig- 
nated, and distribute the residue pro rata 
among the 2d class of creditors, postponing 
such creditors who should bring their lawful 
suits, for the recovery of their claims, until 
all those in the 1st and 2d class, who had re- 
frained from suit, were fully paid the whole 
amount of their claims. The 2d class, with 
or without suit, are postponed for an indefinite 
period, contingent on the full payment of the 
1st class; an event altogether uncertain, there- 
by "sheltering from the claims of creditors" 
the estate of the debtor, in the language of 
Mr. Justice Washington, in Pearpoint v. Gra- 
ham [Case No. 10,877], and "in the meantime 
the estate to be enjoyed by a mere volunteer, 
not the choice of the creditors." This is provid- 
ing "for a future preference," contingent up- 
on a future event, not under the control of 
the debtor or the trustee, namely, the solvency 
at the end of one year, of one of the principal 
debtors of the estate, whose indebtedness com- 
poses the chief portion of the assets, out of 
which the creditors of B. & F., are to be 
paid. By such a provision thus controlling 
the trust, the debtor, in fact, coerces his credit- 
ors to refrain and desist from their legal 
right to bring suit for the recovery of their 
claims against him; and what other intent 
could the debtor entei-tain, in thus contingent- 
ly postponing one set of creditors to another, 
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(and, in fact, excluding tliem) than "to hinder 
and delay tUem in their lawful suits." He 
who is but a tnistee of their property, virtual- 
ly declares by such a provision, that they shall 
not have the remnant of their own, unless 
they shall refrain and delay from suit. The 
debtor thus enacts a law for his creditors, and 
withdraws his effects from their executions 
and the reach of the common law, in order 
to compel his creditors, under the apprehen- 
sion of losing all their claims, to comply with 
a law of his own enactment. Without such a 
provision controlling the trust, any creditor 
suing subsequent to the assignment, would on- 
ly be entitled to a ratable proportion of his 
claim existing at the date of the assignment, 
independent of costs of suit, such costs form- 
ing no part of the claims provided for; and, 
as to suits instituted prior to the assignment, 
such a provision would clearly be invalid, as 
calculated and designed expressly to hinder 
and delay,— for, if valid, such suits must at 
once be discontinued, and costs paid, in order 
to entitle the creditor to aistribution. What 
other design, therefore, could prompt the debt- 
or, in thus clogging the ti-ust, than reserving 
an ultimate benefit to himself in the preven- 
tion of suits by his creditors? And what 
other intention can be gathered, than that of 
"hindering them" in the prosecution of their 
claims? No such provision was necessary to 
protect the fund from being wasted in litiga- 
tion, and a debtor overwhelmed with debt, 
and with effects remaining confessedly in- 
sufficient to meet more than one third of his 
engageme^ts, professedly assigning all for 
the benefit of his creditors, but also e^ressly 
excluding all who bring suit or have brought 
suit, from any benefit in the trust, can have 
no other object in view, than to defraud some 
one or more of his creditors, who have either 
already brought, or, to his knowledge, have 
contemplated bringing suit. 

Such an assignment, by thus confining the 
distribution of the proceeds of the trust, to 
such of the creditors as should refrain from 
their lawful suits, in order to i*each either 
partnership or individual effects, and making 
the payment of one class depend upon a con- 
tingency in future, uncertain as to ocem'rence 
and as to time, is a species of unfair coercion, 
prescribing unreasonable and. illegal terms, 
upon creditors, thereby delaying and hinder- 
ing them in their lawful suits, and, therefore, 
fraudulent and void as to such creditors. 

In Bi-ashear v. West [7 Pet. (32 U. S.) 60S], 
which was a case, where the indenture con- 
tained a clause of release as a provision en- 
titling creditors to come in, Mr. Chief Justice 
Marshall remarks as follows: "If this release 
were voluntaiy, it would be unexceptionable. 
But it is induced by the necessity arising 
from the eertauity of being postponed to all 
those creditors who shall accept the terms 
by giving the release. It is not therefore 

voluntary The objection is certainly 

powerful, that its tendency is to delay cred- 
itors The weight of this argument is 



felt We are far from being satisfied, 

that, upon general principles, such a deed 
ought to be sustained." 

If an involuntary release, or, rather a com- 
pulsory release be exceptionable, and tends 
to delay and hinder ci-editOrs of their lawful 
suits, much more exceptionable, certainly, is 
a provision absolutely prohibiting suit, under 
the peril of losing 'the whole claim. If the 
one tends to delay, surely the other does. 
In the one case, within a specified period, a 
release must be executed; in the other, the 
last must wait the uncertain contingency of 
the payment of the first in full, and if suit 
be brought, and that fact is made apparent 
to the trustee at the time of a declaration of 
a dividend out of the remnant of the trust 
funds, the litigant creditor is further post- 
poned until all the non-litigants are fully 
paid. If the objection be of "intrinsic weight" 
in the one case, it loses no force when applied 
to the other. In the one case, there is a 
present preference, and, in the other, in the 
language of Senator Tracy, in Grove & Wake- 
man, "there is a preference on a future con- 
tingency." In this case of Brashear v. West, 
the venerated and beloved chief justice ex- 
pressly places the decision of the supreme 
court of the United States on the gi'ound, 
that the court follows the construction of a 
local law of the state of Pennsylvania, and 
that the constmction which the courts of that 
state had put on their own statute of frauds, 
must be received in the courts of the United 
States. The argument and expressed opinion 
of the chief justice on the point considered, is 
adverse to the decision pronounced. 

The statute of Michigan has as yet re- 
ceived no judicial construction in this state, 
the ease of F^x v. Clarke [1 Mich. 321] not 
applying to the point raised in this case, so 
that the question here is entirely new. 

In Halsey v. Fairbanks [Case No. 5,964], 
which was also a case where the debtor stip- 
ulated for release, the learned Justice Story 
observes: "The question never can be wheth- 
er a remedy exists for the creditors, but, 
whether the debtor has not endeavored fraud- 
ulently to delay or defeat them. Where the 
debtor stipulates for a release, he surrenders 
nothing except upon his own terms. He at- 
tempts to coerce his creditors, by withhold- 
ing from them all his propertj', unless they 
are willing to take what he pleases to give. 
This is certainly a delay, and if the assign- 
ment be valid, to some extent a defeating of 
their rights. Has it not a tendency to ob- 
struct the common rights of the creditors? 
The question is, whether the intent apparent 
upon the deed itself, be not to coerce them 
to a settlement, by embarrassing or delay- 
ing their remedy. Such an intent is of itself 
iUegal." 

And after reciting and commenting on sev- 
eral decisions in Massachusetts, Pennsylva- 
nia, and New York, this profound jurist and 
honest judge further observes: "The weight 
of authority is then in favor of the stipula- 
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tion of release," and, "I am free to say that, 
if the question were entirely new, and many 
estates had not passed upon the faith of such 
assignment, the strong inclination of my mind 
would he against the validity of them. As 
it is, I yield without reluctance, to what 
seems the tone of authority in favor of 
them." 

In this state, as has been already observed, 
the quesiion is still open, both as regards an 
assignment containing a provision postpon- 
ing the litigant creditor to others, and the 
validity of such a stipulation of release; the 
objection alluded to by Justice Story does 
' not exist here, and his reascfhing, therefore, 
in favor of sustaining the clause of r^ease, 
instead of supporting the peculiar trust in 
this case, is conclusive against validity. 
What is the intent apparent upon the deed 
itself? Is it not to coerce the creditors to a 
settlement on the debtor's own terms, by 
embarrassing and delaying their remedy? In 
the simple interpretation of the language em- 
ployed in the trust, is it any more or less 
than this: a surrender of all the property of 
the co-partnership, for the ostensible benefit 
of all the creditors, but, at the same time 
locking it up, from all such as shall bring 
suit, and without suit maMng the partial 
payment of the great body of the creditors 
dependent upon a distant and an uncertain 
contingency. Is not this exacting a stipula- 
tion in favor of himself and his co-partner, 
protecting their future acquisitions from fu- 
ture suits, by shielding them until the lapse 
of time would bar the claims of their cred- 
itors? Does not such a provision, if held 
valid, defeat their rights, unless they are 
willing to take what the debtor pleases— 
await the contingency of the trust, and de- 
lay and refrain from bringing suit? 

In Austin v. Bell [20 Johns. 442], the su- 
preme court of New York held: "That a deed 
which does not fairly devote all the property, 
but reserves a favor to the assigning debtor, 
unless the creditors shall assent to his terms, 
is void, as against the statute of frauds." 

It is not, it would seem, the reservation of 
a portion to himself, that alone constitutes 
the fraud, although it constitutes a promi- 
nent badge of fraud; but, the prescription of 
the terms by the creditor, showing the intent 
to hinder and delay. But in this case. Judge 
Spencer approbates the decision of Hyslop 
V. Clarke [14 Johns. 4oS], which was an as- 
signment of all the propertKj "without such 
reservation, but with a stipulation of release; 
and in Seaving v. Brinkerhoff [5 Johns. Ch. 
329], Chancellor Kent held: "That such an 
, assignment with such a stipulation of release 
was, on that account, fraudulent and void." 
If a stipulation reserving a portion of tlie 
estate to himself is a badge of fraud, as con- 
nected with the prescription of terms upon 
the creditors, compelling their assent, certain- 
ly a stipulation which protects his future ac- 
quisitions from suit, is obnoxious to a like 
objection. In the one case, he locks up a 
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portion of what he now has. Iil the other, 
he locks up all that he may ever acquire, 
from the just demands of his creditors. 

In the case of Grover v. Wakeman [11 
"Wend. 187, Judge Sutherland, in a very elab- 
orate, learned, and conclusive opinion, in 
which he reviews all the preceding cases in 
New York, Pennsylvania, and Massachusetts, 
pronounces the decision of the court of er- 
rors of New York, that such assignments, 
containing a provision of release by credit- 
ors, iu order to entitle them to share in the 
assigned property, are void. Mr. Justice Suth- 
erland's opinion is rightly considered the 
opinion of the court, as the resolution declar- 
ing the assignment void, incorporating the 
decision of, and adopted by the court, was 
proposed by him, after solemn consideration, 
and his views sustained by Judges Nelson 
and Savage, who, with him, then composed 
the supreme coml of New York, as also by 
Senator Tracy, in a most lucid exposition 
of the whole docti-ine. 

In the case of Ingraham v. Wheeler [G 
Conn. 277], the supreme court of Connecticut 
pronounced such a stipulation fraudulent and 
void, mainly on the principle that it con- 
fined the distribution of the property to the 
releasing creditors. The same principle was 
also decided in Ohio. 

From a x-eview of all these cases, and the 
careful consideration of the character and 
object of the assignment of Bennett, of the 
effects of Bennett & Ford, to the defendant 
Hill, exhibited in his answer of the 20th 
October, 1846, I cannot arrive at any other 
conclusion, but that the assignment was made 
with the intent to hinder, and delay, and 
defraud creditors of their lawful suits, and 
especially Marsh & Compton, the complain- 
ants, and is therefore void. 

Motion refused. 
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MARSH et al. v. BURROUGHS et al. 

SCOTT V. SAME. 

[1 Cent. Law J. 125.] i 

Circuit Court, S. D. Georgia, Nov. Term, 1873. 

Computation of Tiiie ukder Statute of Limit- 
ations — Limitation in Favor op Administra- 
tors — Statute Fixing Bar where Cacse of 
Action has Already Accrued — Twelve 
Months Exesiption in Favor of Administra- 
tors — Computation op Ti^ib under the Two 
Statutes. 

1. On the 16th day of March, 1869, the legis- 
lature of Georgia passed an act providing that ' 
all suits of whatever nature, in which the cause 
of action accrued prior to the 1st day of June, 
1865. should be barred unless brought by the 
1st day of January, 1870. [Laws 1869, p. 133.] 
The period thus allowed for bringing suits was 
nine months and fifteen days. This is held to be 
a reasonable period in ordinary cases. 

2. By the Georgia Code, § 2548, an adminis- 
trator is not liable to suit until one year from 
the date of his qualification. It is held that this 

1 [Reprinted by permission.] 
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exemption is notrepealed by the act of March 16, 
1869. If the latter act has such an effect it 
would probably be in contravention of the con- 
stitution of the United States; but as it does 
not, it is a valid enactment. 

3. In computing the time which will bar an 
action with reference to these two statutes, it 
is held that the administrator is entitled, first to 
the one year's exemption allowed by section 2548 
of the Code, and then that the creditor of the 
estate is entitled to the nine months and fifteen 
days of the act of March 16, 1869, added there- 
to, in which to bring his suit; although the time 
within which suit may be brought may thereby 
be extended beyond the 1st day of January, 
1870. 

[These were suits by William N. Marsh 
and others against Burroughs and others, 
and Thomas R. Mills, Jr., administrator 
with the win annexed of George Hall, de- 
ceased, and by Levi H. B. Scott against the 
same. For two similar cases by the same 
plaintiffs, previously decided, see Cases Nos. 
6,203 and 9,112.] 

A. W- Stone and A. T. Akerman, for 
plaintiffs. 
Harti'idge & Ohisholm, for defendants. 

ERSKINE, District Judge. The questions 
presented being similar, the cases were ar- 
gued in connection with each other. These 
suits are two of the numerous cases which 
have, tmder various phases, been pending 
here for years, and known as the "Bank 
Cases." Many of these cases have from time 
to time been disposed of by decrees, judg- 
ments or compromises. But the question 
now presented is quite different from any 
which has hitherto come before the court for 
determination. No special statement of the 
contents of the bill or the declaration is nec- 
essai-y to an understanding of the questions 
given for decision. Suffice it to say that the 
bill prays a decree for seventy-five thousand 
dollars against the estate of the deceased 
for unpaid subscription upon his stock in the 
Merchants' and Planters' Bank; and in the 
common law action, the plaintiff demands 
one hundred thousand dollars as due to him 
as a holder of notes or bills of this bank— 
the estate of the deceased being, as is al- 
leged, liable for the same. 

All questions except the precise one pre- 
sented for adjudication may be left out of 
view. Two pleas in bar are before me, — one 
to the bill, and the other to the declaration. 
They are substantially alike, and are based 
upon the act of the general assembly of this 
state, approved March 16, 1869. The statute 
is entitled: "An act in relation to the stat- 
ute of limitations, and other purposes." The 
complainant (Marsh) filed exceptions to the 
plea put in to the bill, and Scott demurred 
to the plea in bar to his action. The pleas 
allege that the supposed causes of action ac- 
ei-ued prior to the 1st of June, 1865, and that 
they did not accrue subsequently to that 
period; and this allegation is not controvert- 
ed by Marsh or by Scott in their pleadings. 

The third section of the act is as follows: 



"That all actions on bonds or other instru- 
ments under seal, and all suits for the en- 
forcement of rights accruing to individuals 
or corporations, under the statutes or acts of 
incoi-porations, or in any way by operation 
of law, which have accrued prior to 1st of 
June, 1865, not now barred, shall be brought 
by the 1st of January, 1870; or the right of 
the party plaintiff or claimant, and all right 
of action for its enforcement, shall be for- 
ever barred." 

Section 4. "That all actions on promissoiy 
notes, bills of esehange or other simple con- 
tracts in writing, and all actions upon open 
accounts, or for breach of any contract, not 
under the hand of the party sought t'^ be 
charged, or upon any implied assumpsit or 
undei-taking, which accrued on a contract 
which was made prior to 1st June, 1865, not 
now barred, shall be brought by 1st January, 
(1870) next after the passage of this act, or 
the right of the party, plaintiff or claimant, 
and all right of action for its enforcement, 
shall be forever barred." 

Section 5 relates to all actions against ad- 
ministrators, tioistees, etc., which accrued 
prior to 1st June, 1865, and enacts that they 
shall be brought by 1st January, 1870; and 
section 6 declares that there shall be no re- 
coveiy on any liability whatsoever which ac- 
cnied prior to 1st June, 1865, where the ac- 
tion is not brought by 1st .January, 1870. 
Section 9 repeals conflicting laws. 

Turning to section 2530 of the Code, there 
it is declared that "the administrator shall 
be allowed twelve months from the date of 
his qualification to ascertain the condition of 
the estate." Section 2548 enacts that, "No 
suit to recover a debt due by the decedent 
shall be commenced against the administra- 
tor until the expiration- of twelve months 
from his qualification." 

Hall, domiciled in Connecticut, died there 
in the autumn of 1868, testate, leaving real 
estate in Georgia disposed of by his will. 
There was no representation here until the 
Sth of April, 1869, when the defendant Mills, 
was appointed temporary administrator and 
he held this office until the 7th of June, 1869, 
when permanent letters were granted to him 
as administrator with the will annexed. The 
bill in equity referred to was filed bj Marsh, 
against one Burroughs andj others, on the 
24th of September, 1868, but Mills was not 
made a party to the bill until the 7th of Au- 
gust, 1871. On the 30th of December, 1870, 
Scott brought the action at law against 
Mills, as administrator, as aforesaid. 

Adverting to the act of March 16, 1869, it 
will be seen that from its date to the 1st of ■ 
January, 1870, the time prefixed by the stat- 
ute for the closing of the limitation is nine 
months and fifteen days, and this court has 
(per ERSKINE, J.) ruled, on more than one 
occasion, that this is a reasonable period of 
time within which a creditor, whose right of 
action accrued anterior to the 1st of June, 1865, 
and which was current on the 16th of March, 
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1S69, may institute liis suit Whetlier the 
general rule as laid down by the coui*t, is at- 
tended with esceptions, I will endeavor to 
indicate. As j'ust mentioned, Mills received 
his permanent appointment on the 7th of 
'June, 1869, two months and twenty-one days 
after the passage of the limitation act, and, 
consequently, nearly seven months before 
the 1st of January, 1870; and it was not, 
until the 7th of August, 1871, that he was 
brought before this court as a defendant in 
the equity suit. This was two years and 
two months subsequent to the granting of 
the permanent letters, and fourteen months 
subsequent to the expiration of the time of 
exemption from suit given to an adminis- 
trator by section 2548 of the Code. 

It was insisted by defendant that the 
twelve months' protection from pursuit by 
action, allowed to an administrator, was re- 
pealed by act of March 16, 1869; but if not 
so, still the cause of complaint, alleged in 
the bill against Mills, was nevertheless 
barred on the 7th of August, 1871, the date 
on which he was made a defendant. Be- 
<'ause, as was contended, the twelve months 
barred to the administrator expired on the 
7th of June, 1870, and allowing nine months 
and fifteen days to be added to the twelve 
months, that still the complainant was not 
within time, for he did not proceed against 
Hills until the ,7th of August, 1871, some 
four or five months after the bar had at- 
tached. 

For the complainant it was argued that 
the twelve months' exemption was not re- 
pealed by the act of March 16, 1869; but, if 
repealed such repeal is inefi!ectual to bar the 
suit of complainant, for this would impair 
the obligation of contracts. And it was cor- 
rectly said that no state constitution or stat- 
ute had authority to impair the obligation 
of antecedent contracts. 

I will first direct my attention to the con- 
stitutional question made by the counsel for 
complainant. As already shown, Hall was 
deceased when the act of March 16, 1869, 
was passed, and no administration was tak- 
en out until nearly three months after the 
date of this enactment. It cannot, I appre- 
hend, be safely contended that when a party 
has a subsisting right of action which will 
be barred by a certain time, that he is com-, 
pellable to institute proceedings to recover 
its fruits before the last day of the limita- 
tion. Assuming the legal correctness of 
this, it follows that Marsh had at least to 
the last day of 1869 in which to bring his 
suit against Mills. Now suppose Hall had 
not died until, say, the middle of December, 
1869, and the twelve months' exemption 
stood repealed. Marsh would be environed 
with unsurmountable evils and difiSculties, 
which he could not have foreseen, and so 
avoided. As no administrator could have 
been qualified by the ordinary intermediate 
the death of Hall and the period fixed for 
the bar, Marsh's dilemma would have been 



this: The statute says, sue by the 1st of 
January, 1870, and the only reply he could 
make is, there is no one subject by law to 
answer the writ of subpoena. If the case 
under consideration was like the suppositive 
one, I should be inclined to hold a state 
statute that produced such a consequence 
violative of the constitution of the United 
States; for by thus depriving a party of all 
remedy, it works a forfeiture of his rights, 
without fault on his part. But there was a 
legal representative of Hall, in Mills, the 
administrator with the will annexed, and 
who had qualified as such seven months or 
a little less anterior to the 1st of January, 
1870; and if the twelve months' exemption 
from suit has been repealed by the act of 
March 16, 1869, he could have been sued before 
the right of action would have been barred. 
This fact, however, in its result, would be 
very much like class legislation, so far, at 
least as Marsh would be affected; for as 
there was no representative of the estate of 
Hall for nearly three months after the pas- 
sage of the act of March 16, 1869, the nine 
months and fifteen days allowed to sue in 
would be diminished to less than seven. 
Const. Ga. art. 1, § 26. Moreover, whether 
this would be reasonable time in which to 
bring civil suits or be barred, I am not called 
upon to determine. But 'has the twelve 
months exempted to an administrator by 
section 2548 of the Code been repealed? 
This is the prime question. Mr. Justice Mc- 
Lean, in delivering the opinion of the su- 
preme court of the United States in Mc- 
Clung V. SiUiman, 3 Pet. [28 U. -S.] 270, said: 
"Under this statute (section 24 of the judi- 
ciary act of 1789 [1 Stat. 85]) the acts of 
limitations of the several states, ' where no 
special provision has been made by congress 
form a rule of decision in the courts of the 
United States, and the same effect is given 
to them as is given in the state courts." 
The rule of action is formed in the difleerent 
states as it may have been adopted by legis- 
lation or a course of judicial decisions. The 
rule of decision must be found in the Ipcal 
laws, written or xmwritten. 

If the act of March 16, 1869, does not re- 
peal the twelve months' exemption from 
suit, allowed to administrators, and after a 
careful consideration of the entire statute, 
I think it does not repeal the exemption 
given to administrators; therefore, I am of 
the opinion that it is a valid law, and in 
consonance with the constitution of the Unit- 
ed States. The following case— Moravian 
Seminaiy v. Atwood et al. — was recently de- 
cided by the supreme court of Georgia, 
Tripp, J., pronouncing the opinion: "An ac- 
count was contracted and due in September, 
1862. Administration was granted on the es- 
tate of the debtor in September, 1869, it not 
appearing on the record when he died. Suit 
was instituted on the account in October, 
1871. Held, that the plaintiff was barred by 
the statute of limitations of March 16, 1869." 
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Even tliougli the plaintiff may not liave been 
entitled to have brought suit against the ad- 
ministrator by the 1st of January, 1870, 
■which we do not determine, the spirit and 
equity of the statute required that it should 
hare been commenced -within a period after 
twelve months from the grant of adminis- 
tration Avhieh was equal to the time allowed 
by the statute for bringing suits on such 
debts to wit: from the date of the passage 
of the act to the 1st of January, 1870. Hills, 
not having been made a party defendant to 
the bill filed on the 2^th September, 18G8, 
by Marsh against Burroughs and others, 
until after the expiration of the nine months 
and fifteen days immediately following the 
twelve months* exemption from suit given 
an administrator by the Code, I overrule the 
exceptions filed by the complainant, and de- 
cree the plea to be a full bar to the bill; and 
it is further ordered that the bill be dis- 
missed as to Mills at cost of complainant. 

The common law action having been insti- 
tuted by Scott against MiUs on the 30th of 
December, 1870, and within the nine months 
and fifteen days immediately following the 
twelve months' exemption from action al- 
lowed to an administrator by the Code, it 
is ordered and adjudged that the demurrer 
to the plea in bar be sustained. 

[NOTE. From the judgment rendered in the 
action at law the defendants sued out a writ of 
error in the supreme court. Here an order was 
entered remanding the case, with directions to 
grant a new trial unless the plaintiff consent to 
remit from tlie judgment the excess over §-10,- 
000. aiills V. Scott, 99 U. S. 25.] 



Case "No. 9,11S. 

MARSH et al. v. BURROUGHS et al. 

[1 Woods, 463; i 10 Am. Law Reg. (N. S.) 718.] 

Circuit Court, S. D. Georgia. April Term, 1871. 

Creditor's Bill — Corporations — Unpaid Sdb- 

scKiPTioNs — Judgment — When Coxolusive — 

Constitution of State — How Viewed. 

1. A judgment creditor, who has eshaustea 
his legal remedy by 'execution returned nulla 
bona, may alone, or with otlier judgment cred- 
itors, file a bill against persons holding proper- 
ty of the debtor, which on account of fraud, or 
the existence of a trust, cannot be reached by the 
execution. 

[Cited in Thompson v. Reno Sav. Bank, 19 
Nev. 103, 7 Pac. 72; Tatum v. Rosenthal, 
95 Cal. 129, 30 Pac. 137.] 

2. In case a fund can only be divided satis- 
factorily amongst a certain class of persons, 
it is necessary to frame the decree in such a 
manner as that all those persons may be brought 
in for their destributive shares; but even then 
the bill may often be filed by any one of them on 
his own behalf. 

[Cited in Tatum v. Rosenthal, 95 Cal. 129, 
30 Pac. 137.] 

3. It is only when it appears that a distribution 
of such fund must be made, that a decree will be 
entered for the benefit of all. 

[Cited in Shaclielf ord's Adm'r v. Clark, 78 Mo. 
490.] 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



4. A judgment creditor, who has exhausted his 
legal remedy, may pursue in a court of eouity 
any equitable interest, trust or demand of his 
debtor, in whosesoever hands it may be. If a par- 
ty thus reached has a remedy over against oth- 
ers for contribution or indemnitj% it will be no 
defense to the primary suit against him, that- 
they are not parties. 

[Cited in Hatch v, Dana. 101 U. S. 212; 

Holmes v. Sherwood, 16 Fed. 729; Mann v. 

Appel, 31 Fed. 383.] 
[Cited in Clapn v. Peterson. 104 HI. 35; 

Thompson v. Reno Sav. Bank. 19 Nev. 103. 

7 Pac. 72; Brundage v. Monumental G. & 

S. Min. Co., 12 Or. 322, 7 Pac. 317.] 

5. Where a debtor, as in case of a bank, has a 
right to call for payment of stock subscriptions, 
and does not choose to exercise it, equity, at 
the instance of creditors, will exercise it for him. 

6. When a person subscribes stock, and his 
subscription is accepted, it is not a mere power 
in the bank, but its right to call in the money, 
and it is the right of the stockholder to pay 
it; he is not obliged to wait until a call is 
made. 

7. Unpaid subscriptions to the capital stock 
of a company are corporate property, constitut- 
ing a trust fund which can be reached by the 
creditors in a court of equity. 

[Cited in Lewis' Adm'r v. Glenn, 84 Va. 971, 
6 S. E. 878.] 

8. The amount subscribed, and not the sums 
actually paid in, is the capital stock of the com- 
pany. 

9. The equity of the right in the bank to sue is 
attendant on the legal right vested in the holder 
of the bills as such; it goes with it as an inci- 
dent. 

10. When a judgment creditor of a bank has 
exhausted his remedy at law, and seeks in equi- 
ty to enforce payment of stock subscriptions,, 
the stockholders cannot go behind the judgment 
rendered against the bank and question the 
original cause of action, unless they can show 
collusion between the creditor and the bank, 
for the purpose of defrauding them. 

[Cited in Wetherbee v. Baker, 35 N. J. Eq. 
507; Baines v. Babcock, 95 Cal. 583, 592, 
27 Pac. 676, and 30 Pac. 776.] 

11. The fact, that when the state of Georgia 
applied for readmission to the Union, under the 
constitution of 1868, congress imposed certain 
conditions, does not make that constitution an 
act of congress, or tantamount to such an act. 
See Hatch v. Burroughs [Case No. 6.203]. 

12. The question, as to whether the adoption 
of the constitution of the state of Georgia of 
1868 was the act of the people of the state, is 
a political one, in which the courts must follow 
the action of the political department of the gov- 
ernment. 

13. A state can no more pass a law violating a 
contract by means of a convention, than it can 
by means of a legislature; and a constitution 
adopted l)y a state, with a view to its admission 
or readmission, or after its admission into the 
Union, must be regarded as a law of the state, 
and amenable to the prohibitory clauses of the 
constitution of the United States. See Gray v. 
Davis [Case No. 5,715]. 

14. The final portion of article 5. § 16, subd. 1, 
of the constitution of Georgia, of 1868, which 
throws the burden of proof on the plaintiff to 
show that bills sued on have never been used 
in aid of the Rebellion, if only the defendant 
swears that he has reason to believe that they 
were so used, is not constitutional. 

15. The fact, that holders of unpaid stock may 
have severally redeemed their share of the bills 
of the bank, does not release them from liability 
for the amount due on their stock subscriptions. 
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In equity. Submitted for final decree upon 
the pleadings and evidence. 

[This was one of a number of proceedings 
brouglit both at law and in equity by Wil- 
liam N. Marsh and others against the stock- 
holders of the Merchants' & Planters' Bank of 
Savannah to enforce the payment of claims 
against the banls. For a suit at law involv- 
ing nearly the same questions as in this case, 
but brought under the Georgia statute against 
a stockholder f uUy paid up, see Case No. Q,- 
203.] 

"Wm. Daugherty and A. "W. Stone, for com- 
plainants. 

Wni. Law, T. E. Lloyd, and "W. S. Basin- 
ger, for defendants. 

BRADLEY, Curcuit Justice. This bUl is 
filed by certain billholders of the Merchants' 
and Planters' Bank of Savannah, who have 
obtained judgments against the bank for the 
amount of bills held by them against certain 
stockholders of the bank, who have not paid 
in full their subscriptions of stock, seeking 
a decree against the defendants to the amount 
of their nnpaid subsa-iptions, for the payment 
of the said judgment The bank was char- 
tei'ed by an act of the assembly of the state 
of Georgia, approved February 13, 1854, by 
which certain persons therein named, their 
associates and successors, were incorporated 
by the name of the Merchants' and Planters' 
Bank, to be located at Savannah, with the 
usual powers given to such institutions. By 
the second section of the charter it was de- 
clared that the capital of the bank should be 
two millions of dollars, to be divided into 
twenty thousand shares of one hundred dol- 
lars each, and that so soon as ten per cent, 
of said capital was subscribed and paid in in 
specie, or specie funds, it should be the duty 
of the commissioners named in the act to 
call a meeting and organize the bank by the 
election of directors. The directors were em- 
powered to appoint a president and other offi- 
cers. By the seventh section the president 
and directors, after the first installment on 
subscriptions to the amount of two himdred 
thousand dollars had been paid in, were em- 
powered to call in further installments of not 
over twenty per cent, at any one time, by giv- 
ing at least sixty days' notice of said call. 
On failure to pay up a call the shares might 
be forfeited. By the 9th section, it was de- 
clared that the total amount of the debts 
should not, at any time, exceed three times 
the amount of the capital stock actually paid 
in, over and above the amount of specie ac- 
tually deposited in the vaults for safe keep- 
ing. By the loth section, it was declared that 
the persons and property of the stockholders 
should at all times be liable, pledged and 
bound for the redemption of bills and notes 
at any time issued, in proportion to the num- 
ber of shares that each individual and corpo- 
ration might hold and possess. 

The biU alleges that the capital stock of 
the bank was all duly subscribed and the 
16FED.CAS. — 51 



bank duly organized shortly after its incor- 
poration, and that it went into operation, is- 
sued bills, received deposits and carried on a 
general banking business; that the complain- 
ants severally became lawful owners and 
holders of the bills of the bank, to wit: Scott, 
Zerega & Co., to the amount of §62,500, which 
were presented to the president and cashier 
in March, 1S67, and were not paid, and the 
other complainants other amounts, which 
were presented at or about the same time 
with like result; that thereupon the complain- 
ants ■ separately instituted actions at law on 
their bills against the bank, and on the 2oth 
of November, 1S67, recovered judgments as 
follows: Scott, Zerega & Co., for §71,-7S9.35; 
Frisbee &- Roberts, for ?33,134.75; Wm. N. 
Marsh, for $57,600.63; George W. Hatch, for 
$81,271.20; Levi H. B. Scott, for $120,789.36; 
and that executions were issued in all the 
judgments and returned "nulla bona" on the 
23d of May, 186S. The bill alleges that the 
bank had become insolvent, and had assigned 
its assets to Hh-am Roberts, the president, 
in trust for the benefit of its creditors; but 
that the assets assigned would not pay more 
than ten cents on the dollar of its indebted- 
ness, which amounted to a million of dollars 
or thereabouts. As an excuse for not joining 
other complainants, the bill alleges that the 
circulation of the bank was held in every 
state of the Union by innumerable unknown 
persons; and as an excuse for not making 
all the stockholders defendants, it alleges that 
there are 20,000 shares of stock held by a 
great number of stockholders residing m dif- 
ferent states— some insolvent, some dead, etc. 
The bill then alleges that the defendants are 
stockholders, and states the number of shares 
held by each, and the amount paid thereon, 
and the amount still unpaid, and claims that 
the unpaid stock is a trust fund applicable 
to the payment of the debts of the bank, in- 
asmuch as the debts cannot be paid by the 
assets. The bill pmys that this may be so 
decreed, and that the defendants may be re- 
quired to pay to the complainants, or into 
court, or in some other manner, the several 
amounts so in their hands respectively, and 
that the same may be applied to the payment 
and satisfaction of the bills held by tJie com- 
plainants. 

.By an amended bill, they allege that they 
purchased the bills prior to January 1, 1867, 
in a fair course of trade, for a valuable con- 
sideration, and without any notice that they 
had been used in aid of the rebellion or for 
any other illegal purpose. The principal facts 
Btated in the bill are not disputed. The de- 
fendants, by their answers and in argument, 
set up various grounds of defense, which I 
will proceed to examine. 

1. It is objected that the bill is defective 
for want of parties, both complainant and de- 
fendant; that it should have been filed by, 
or in behalf of, all the creditors, because all 
are interested in the funds— and against all 
the stockholders, because all are bound to con- 
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tribute pro rata. As to the complainants, it 
has long been settled that a judgment creditor 
who has exhausted his legal remedy, by ex- 
ecution returned "nulla bona," may alone, or 
with other judgment er'editors, file a bill 
against persons holding property of the debtor 
which, on account of fraud or the existence 
of a trust, cannot be reached by execution. 
2 Kent, Comm. 443, and notes; MeDei-mutt v. 
Strong, 4 Johns. Oh. 687; [Hadden v. Spader, 
20 Johns. 554;] 2 Spader r. Davis, 5 Johns. 
Ch. 280; Lentilhon v. Moffat, 1 Edw. Ch. 451; 
Dix V. Briggs, 9 Paige, 595; Storm v. Wad- 
dell, 2 Sandf. Ch. 494; [Tappan v. Evans, 11 
N, H. 311;] 2 Ogilvie v. Knox Ins. Co., 22 
How, [63 U. S.] 380; Dunphy v. Kleinschmidt, 
11 Wall. [78 U. S.] 610. Where a case ex- 
ists in which a fund can only be divided sat- 
isfactorily among a certain class of persons, 
it is necessary to frame the decree in such a 
manner as that all those persons may be 
brought in for their distributive shares; but 
even then, the bill may often be filed by any 
one of them on his own behalf. It is only 
when it appears to the court by the subse- 
quent pleadings, or otherwise, that a distri- 
bution must be made (as where an executor 
pleads want of sufficient assets), that a de- 
cree will be made for the benefit of all. In 
this case, what law compels an equal disti-ibu- 
tion of the fund sought to be reached amongst 
all the creditors? The assets in the bands 
of the assignee are subjected to such a law, 
because they have been granted to him in 
ti-ust for all creditors equally. But it is con- 
ceded that the unpaid capital stock is not sub- 
ject to the assignment. If subjected to the 
demands of the complainants as judgment 
creditors, it will be exonerated, pro tanto, 
from all further demands. As to the nonjoin- 
der of necessary defendants, the same au- 
thorities above quoted may be cited. A judg- 
ment creditor, who has exhausted his legal 
remedy, may pui-sue, in a court of equity, any 
equitable interest, trust or demand of his 
debtor, in whosesoever hands it may be. And 
if the party thus reached has a remedy over 
against other parties for contribution or in- 
demnity, it will be no defense to the primary 
suit against him that they are not parties. 
If a creditor were to be stayed until all such 
parties could be made to contribute their pro- 
portionate shares of the liability, he might 
never get his money. 

2. It is contended that the unpaid subscrip- 
tions of capital stock are not assets for the 
payment of debts, either legal or equitable; 
that they exist merely as possibilities; that 
they are not a debt due, having never been 
called in; that no one can call them in but 
the directors; and in them it is a mere dis- 
cretionary power, which cannot be exercised, 
either by the assignee, the receiver, or the 
court itself, and cannot be assigned; that 
said unpaid subscriptions are no part of the 
capital stock of the bank; and that the real 

2 [From 10 Am. Law Keg. (N. S.) 718.] 



capital stock is what has been called ''in, 
namely §535,000, and not $2,000,000. This 
position may be somewhat plausible, but it is 
not sound. It is not a mere power vested in 
the bank to make further calls. It is a 
right; and where a debtor has such a right 
and does not choose to exercise it, equity, at 
the instance of creditoi-s, will exercise it for 
him. When a stockholder subscribes stock, 
and his subscription is accepted, it is not only 
the right of the bank to call in the money, 
but it is the right of the stockholder to pay it. 
The mode of calling it in, prescribed by the 
charter, is a mere form of remedy given to 
the bank to enforce the subscription, usually 
followed by forfeiture for nonpayment, if the 
bank so choose. But the stockholder is not 
obliged to wait xrntil a call is made upon him. 
He may pay in at any time; and if the busi- 
ness of the bank were very profitable, no 
doubt he would avail himself of the oppor- 
tunity. Such a right cannot be described as 
a mere power on the part of the bank, to be 
exercised or not, as it chooses, and dependent 
for its existence on the personal discretion of 
the directors. The same objections were 
made in the case of the Planters' and Me- 
chanics' Bank of Columbus, and were over- 
ruled by the supreme court of this state in 
Hightower v. Thornton, 8 Ga. 486, and it was 
there held that unpaid subscriptions to the 
capital stock of a company are corporate 
property, constituting a trust fund, which 
can be reached by the creditors in a court of 
equity; and that the amoimt subscribed, and 
not the sums actually paid in, is the capital 
stock of a company. As to the position that 
the equity of the creditor is a mere right to 
sue, and is not therefore assignable, and 
could not be assigned to complainants, it is 
sufficient to say that the equity is attendant 
upon the legal right vested in the holder of 
the bills as such. It goes with that as an 
incident, and does not belong to that class 
of mere rights of action which become sepa- 
rated from the thing out of which they grew, 
and attach to the person only— as the right to 
sue for a trespass committed and the like. 

3. The next point made is, that if the un- 
paid subscriptions are indeed assets for the 
payment of debts, then they have been as- 
signed, and are in the receiver's hands, and 
must be collected and administered by him 
for the equal benefit of all the creditors un- 
der the trust of the assignment. But an ex- 
amination of the assignment will show that 
it does not assume to convey these subscrip- 
tions; but on the contraiy specifically as- 
signs those things which are set out in a 
schedule annexed to the assignment, and does 
not contain any general words sufficiently 
comprehensive to cover stock subscriptions. 
And as the assignment is a common law in- 
strument, deriving no extraneous efficacy 
from the statute law of Georgia, except the 
general statute which gives assignability to 
bonds, specialties and other contracts in 
writing for the payment of money, or any 
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ai*ticle of property, judgments and execu- 
tions (Code, § 2725), it cannot be construed to 
reafili the claims in question. Besides, the 
attitude of the bank, its directors and stock- 
holders, from the first, has been inconsistent 
■with the idea that these unpaid subscriptions 
were embraced in the assignment. It is just 
what they always have opposed and denied. 

4. Another point quite strenuously urged 
by the defendants is, that the bills held by 
the complainants were issued directly to the 
Confederate States goyernment, and to the 
state of Georgia during the Rebellion, and in 
aid thereof. The answers severally allege 
this fact, and the only evidence offered by 
complainants to rebut it is proof that they 
purchased the bills in open market, in regu- 
lar course for value paid, without any notice 
or suspicion that they were issued for any 
illegal purpose. The defendants, therefore, 
rely on the article 5, § 16, subd. 1, of the con- 
stitution of 1868, which not only nullifies all 
contracts made during the rebellion, in aid 
thereof, but all bonds, deeds, promissory 
notes, bills or other evidences of debt, made 
in connection with such contracts, or as the 
consideration therefor, or in furtherance there- 
of; and declares that when the defendant 
will make a plea, supported by his affidavit, 
that he has good reason to believe that the 
obligation or 'evidence of the indebtedness 
on which the suit is predicated, or some part 
thereof, has been given or used for the illegal 
purpose aforesaid, the burden of proof shall 
be upon the plaintiff to satisfy the court and 
jury that it is not founded upon, or in any 
way connected with, any such illegal con- 
tract, and has not been used in aid of the 
Rebellion; and the date of the bill, etc, shall 
not be evidence that it has or has not, since 
its date, been issued, transferred or used in 
aid of the Rebellion. 

Now, in reference to this point, it is to be 
observed that it does not fairly arise in the 
case. The bill of complaint is founded on 
certain judgments and executions in favor of 
the complainants, which were recovered in 
1807. Had any such defense, as is indicated 
by the answers existed, it should have been 
made to the actions at law; for, although the 
constitution did not then exist, yet it would 
have been a good defense to have shown that 
the bills were issued in aid of the Rebellion, 
and that the plaintiffs knew it, or had reason 
to know it Not being set up then, it cannot 
be set up now. The stockholders of the 
bank cannot ask to go behind the judgments 
rendered against the bank, and question the 
original cause of action, unless they can show 
collusion between the plaintiffs and the bank, 
entered into for the purpose of defrauding 
the stockholders. But even if the question 
were open I could not yield to the force of 
the defendants' argument. They contend 
that the constitution of 1868 has all the force 
and effect of an act of congress, and, there- 
fore, is not obnoxious to that clause of the 
constitution of the United States which de- 



clares that no state shall pass any law im- 
pairing the obligation of a contract; that the 
constitution of 1868 has the force and effect 
of an act of congress, they insist, because 
it was adopted under the reconstruction acts, 
under military supervision, and not by the 
free consent and express will of the people 
of Georgia, and because, after its adoption 
by the convention, it was revised by con- 
gress and certain parts were struck out— or, 
at least, congress made it a condition of ad- 
mission that they should be struck out— and 
that the legislature should ratify the four- 
teenth amendment to the constitution of the 
United States (see Act June 25, 1868; 15 
Stat. 73); and that this was, in effect, an 
approval and adoption by congress of the 
parts not excepted to. 

I cannot concur in this view. "What was 
the precise status of Georgia after the war, 
and before its readmission into the Union, 
with all the normal relations of a state, will, 
perhaps, never be defined to the satisfaction 
of all. But that some sort of rehabilitation 
was necessary in order that Georgia might 
occupy her old position in the Union— that 
the adoption of a, new constitution was one 
of the necessary things to be done, and that 
an act of the national authority, admitting 
Georgia to the representation and status of a 
state in harmonious relations with the Union, 
was also a necessary thing to be done— seem 
to be propositions that can hardly admit of a 
doubt. This conceded, how can it be said 
that the adoption of the constitution of 1S68 
was not the act of the people of Georgia? 
The courts cannot do otherwise than regard 
it as such. This is a political question in 
which the courts must follow the action of 
the political department of the government. 
To adopt any other course would be to inti'o- 
duce the greatest confusion. Congress, as 
was its right, regulated the elective ^ fran- 
chise. There was no other legal authority 
to do it The executive had no such author- 
ity. The state government of Georgia was a 
mere provisional one, and could not legally 
do it. No interference with the freedom of 
elections was interposed; on the contrary, 
the general government took measures to 
prevent any such interference. All that con- 
gress had to do, in relation to the constitu- 
tion, when the state applied for readmission, 
was to impose certain conditions, to wit: 
That certain unwise clauses should be left 
out of the constitution, and that the legisla- 
ture should ratify the fourteenth amendment. 
This was done. But Georgia was not com- 
pelled to do it. She could do as she pleased. 
It was at her own option. How can this 
possibly make the constitution an act of 
congress, or tantamount to such an act? 

Then, is a provision in a state constitution 
which impairs the obligation of a contract 
void? I have no doubt on the subject. A 
state can no more pass a law violating a 
contract, by means of a convention than it 
can by means of a legislature; and a consti- 
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tution adopted by a state, either after its ad- 
mission, or with a Yiew to its admission or 
readmission into the Union, must be regard- 
ed as a law of the state, and amenable to the 
prohibitory clauses of the constitution of the 
United States. Then, looking at the consti- 
tution of 1868, does the clause relied on im- 
pair the obligation of a contract? The first 
part of the clause, which declares void all 
contracts made in aid of the Rebellion, only 
expresses what would be the law without any 
declaration on the subject. The second part, 
which avoids the instruments in whosesoever 
hands they may come, when applied to such 
instruments as bank bills, is more question- 
able. But the final portion, which throws 
the burden of proof on the plaintiff to show 
that the bills have never been used in aid of 
the- Rebellion, if only the defendant will 
swear that he has reason to believe that they 
were so used, imposes upon the plaintiff an 
impossibility, and is tantamount to destroy- 
ing the contract on the simple oath of the 
defendant as to his belief. I cannot think 
that such a provision is constitutional. 

5. But the defendants make still another 
point, namely: that they have sevei-ally re- 
deemed their shares of the bills of the bank, 
and have them readj' to show as offsets to 
their liability as stockholders. This part of 
the answer relates only to the personal lia- 
bility of all stockholders for the debts of 
the bank, under the fifteenth section of the 
charter, and not to their liability for unpaid 
subscriptions to stock. But, supposing the 
answer was right in form, could the defend- 
ants set up this defense to the bill? They 
do not show how they procured the bills. 
They have not recovered judgment on them. 
They may be unable to do so. The bills they 
hold may be open to the very objections they 
raise against the bills held by the complain- 
ants. They would not be permitted to pay 
up their subscriptions, if called on by the 
bank, in its old, depreciated currency. The 
most they can do with these bills, it seems 
to me, is to present them to the receiver for 
their pro rata share of the assets of the 
bank; or, if they can recover judgment on 
them, to pursue the course which has been 
pui-sued by the complainants, if it is com- 
petent for them to sue other stockholders 
when they themselves are owing the bank. 

For these reasons, I think a decree must 
be made in favor of the complainants, the 
form of which, on reflection, I think should 
be that the defendants should severally pay 
to the complainants the amounts due by 
them for unpaid stock, so far as may be nec- 
essaiy to satisfy the amount of the com- 
plainants' judgments, interest and costs. It 
was suggested that those who had paid the 
least per centage on their stock should be 
first called upon, but I think all are equally 
liable to pay what they have not paid on 
their subscriptions; and, although the direct- 
ors might be required to pursue that order, 
I do not think the court is bound to follow 



the directions marked out for the directors. 
It was also suggested that the decree should 
be based on a settlement and distribution of 
the fund in the hands of the receiver, and 
should make the defendants liable only for 
such balance as might be due to the com- 
plainants after receiving their share of that 
fund; but this would postpone the com- 
plainants indefinitely, and it seems to be 
generally conceded that the assets in the re- 
ceiver's hands are not sufficient to pay the 
other creditors. 
Decree for the complainants. 

[NOTE. At a later date the court heard two 
of these eases together, — a case at law and one 
in equity. They were heard upon demurrer to 
plea in bar in both eases. The plea to the bill 
was sustained, but the plea to the declaration 
was held not sufficient Case No. 9,111. In tho 
law case the defendants sued out a writ of error 
in the supreme court, when the judgment of 
the circuit court was reversed, and a new trial 
nisi ordered. Mills v. Scott, 99 U. S. 25.] 



Case No. 9,113. 

MARSH T. CHARLESTON. 

[1 Hughes, 288.] i 

Ou-cuit Court, E. D. South Carolina. 1877. 

CoBPOBATioss — ^UxPAin Stock — Ckeditor — Stat- 
utout Liability — Suit at La.w — Joindeb 
of cueditoks. 
Where the charter of a bank makes each stock- 
holder liable to twice the amount of his shares for 
its debts, and a judgment creditor sues at law a 
single shareholder who owns nearly all the 
shares, and it does not appear from the com- 
plaint that there are any othep creditors besides 
the complainant, held, on demurrer, that al- 
though the ease might be different if there were 
more than this one creditor, yet, it not appearing 
that there were other creditors, the demurrer 
must be overruled. 

[This was an action by Fennimore C. 
Marsh against the city council of Charleston. 
Heard on demurrer.] 

Before WAITE, Circuit Justice, and 
BOND, Circuit Judge. 

WAITE, Circuit Justice. The plaintiff is 
a judgment creditor of the State Bank in the 
sum of ?40,127.25, and the defendant a stock- 
holder to the amount of §39,800. The char- 
ter of the bank provides, that "in case" of the 
failure of the bank, each stockholder .... 
Shan be liable and held bound individually 
for any sum not exceeding twice the amount 
of his .... share or shares." The 
bank has failed, and the plaintiff seeks in 
this action at law to charge the defendant, 
under this provision of the charter, with the 
payment of his judgment It does not ap- 
pear in the case as presented, that there are 
any other creditors of the bank or any other 
stockholders. 

The defendant has demurred to the com- 
plaint, and, in support of his demurrer, con- 
tends that the individual liability of stock- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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holders, as defined apd created by tbis char- 
ter, cannot be enforced by one creditor for 
his own exclusive use to the injury of others. 

If it anyivhere appeared in the complaint, 
either by direct averment or fair legal in- 
ference, that there were other creditors of 
the bank, and that the assets, including the 
liabilities of the stockholders, were not suffi- 
cient to pay all in full, we should sustain 
the demurrer. In our opinion, it was not the 
intention of the legislature, by this provision, 
to create a liability to the separate creditors, 
which one could enforce to the injury of an- 
other. The imdertaking assumed by the 
stockholders is not to pay debts, but to such 
sums, not exceeding the amoimts of their re- 
spective shares, as should be necessary under 
the circumstances. Undoubtedly the object 
was to furnish the creditors with additional 
security, and to have the payments, when 
made, applied to the discharge of the debts. 
The obligation, too, is one that may be en- 
forced by the creditors, but as it is to or for 
all the creditors, and not any one alone, it 
must, as we think, be enforced by or for all. 
The form of action employed, therefore, 
should be one adapted to the protection of all. 

As it does not now appear that there is 
any creditor of the bank except the one who 
sues, we cannot say that this form of action 
is not adapted to the circmnstances of this 
case. The demurrer is therefore overruled, 
with leave to the defendant to avail himself 
of his proposed defence by answet. 
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MARSH v. COMMISSIONER OF PATENTS. 

[The case reported under above title in 3 
Biss. 321, is the same as Case No. 9,119,] 



Case ISTo. 9,115. 

MARSH V. DODGE & STEVENSON 
MANUE'G CO. 

[6 Pish. Pat Cas. 562; i 5 0. G. 398; Merw. 
Pat. Inv. 213.] 

Circuit Court, N. D. New York. 1873. 

Patents — Ccaim to Result — Location of Ap- 
paratus— Combination— New Devices— New- 
AMD Useful Result — Revolving Rake. 

1. A claim to a result is not in itself patent- 
able. 

2. A claim can not be sustained which covers 
every mode or means by which certain ad- 
vantages can be secured in a harvester. 

3. The mere location of an old apparatus on 
a machine is not patentable. 

[Cited, in Gilbert & Barker Manuf'g Co. v. 
Tirrell. Case No. 5.417; Gilbert & Barker 
aianuf g Co. V. Walworth Manuf'g Co., Id. 
5,418.] 

4. If such new location produced a new com- 
bination of devices, producing a new result, it is 
patentable. 

[Cited in Carstaedt v. U. S. Corset Co., Case 
No. 2,467; Gilbert & Barker Manuf'g Co. v. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



Tirrell, Id. 5,417; Gilbert & Barker Manuf'g 
Co. V. Walworth Manuf'g Co., Id. 5,418.] 

5. If such change of location requires new de- 
vices, and a new and useful result is produced, 
then the location in combination with the de- 
vices — the means by which the result is produced, 
not the result itself— is patentable. 

[Cited in Gilbert & Barker Manuf g Co. v. 
Tirrell. Case No. 5,417; Gilbert & Barker 
Manuf'g Co. v. Walworth Manuf'g Co., Id, 
5,418.] 

6. In these cases there is no infringement, 
unless the devices, by which the result is pro- 
duced, are used. 

7. The revolving-rake made by the Dodge-Ste- 
venson Company does not infringe the Marsh 
patent. 

Final hearing on pleadings and proofs. 

Suit brought on reissued letters patent, 
granted James S. Marsh, for "improvement 
in harvesters," September 11, 1866, No. 2,354, 
as a reissue of the patent [No. 37,630] grant- 
ed him February 10, 1863. 

The first engi-aving shows the machine as 
patented by Marsh. The second shows the 
machine as afterward improved by him, and 
desex-ibed in a later patent. 

Jas. O.- Parker and D. Wright, for com- 
plainant. 
Geo. Harding, for defendant. 

WOODRUFF, Circuit Judge. Upon a care- 
ful and protracted examination of the evi- 
dence, and consideration of the views ex- 
hibited in the elaborate printed arguments 
of the counsel for the respective parties, my 
conclusion is. that the defendants do not in- 
fringe the patent of the complainant for a 
raking and reeling apparatus for a reaping- 
machine in any feature which was new,^ and 
which the patent^ properly construed, legally 
secures to the patentee. 

The claims which it Is alleged that the de- 
fendant impinges are the first, second, thml, 
fourth, seventh, seventeenth, and eighteenth. 

"1. The combined raking and reeling ap- 
paratus which rotates around a vertical shaft, 
when its arms adjust themselves successively 
from a horizontal to a vertical position, and 
when the combined apparatus is so located 
that its arms swing on hinges, which are be- 
low the highest point of the drive-wheel, and 
the extent of the sweep of any one of the 
arms does not interfere with a driver seated 
upon any part of the draft-frame, which is 
outside of the drive-wheel, substantially as 
described. 

"2. The construction and adaptation of a 
combined rake and reel, which revolves en- 
tirely around a vertical center, so that it may 
be applied to the harvester at a point which 
is on the inner side of the drive-wheel, and 
below the highest point of said wheel, sub- 
stantially as described. 

"3. Locating the hinges of the respective 
arms of the combined rake and reel around 
a center, which is on the iQner side of the 
drive-wheel and below the top of said wheel, 
substantially as described. 



MARSH (Case No. 9,115) 



[16 Fed. Cas. page 806] 



No. 1. 




No. 2. 




"4. Attaching each of the respective anus 
of tlie combined rake and reel to a hinge or 
pivot, which is on the inner side of the drive- 
wheel and helow the top of the same, sub- 
stantially as described." 

"7. The consti*uction of the crown-wheel 
with boxes for a series of rake and reel arms, 
in the manner described and shown." 

"17. So arranging a revolving, raking, and 
reeling device, having two or more arms, in- 
cluding the rake as one arm, that the driver 
can sit on the machine and drive the team, 



the shaft of the rake and r-eel being at or 
nearly at right angles with the grain-plat- 
form, and the arms of the rake and reel not 
sweeping over the frame on which the driver 
is located, so as to interfere with the driver 
on his seat, substantially as described. 

"18. The combination of a central shaft, a 
revolving hub or crown-wheel, a cam and 
hinged rake and reel arm, which are bent or 
curved near the hinging ends, as described, 
whereby the rake and reel arms, although 
hinged in rear of the cutting apparatus, are 
capable of reeling in and i-aking off grain at 
the inner front corner of the platform, as 
well as at the outer front corner thereof, and 
whereby, also, these arms are caused to In- 
cline over toward the grain side of the plat- 
form, when they rise to their greatest alti- 
tude, substantially as described." 

Examination of these claims at once sug- 
gests, not only that they are largely, repeti- 
tions, but that, if accepted in their broad gen- 
erality, they are liable to two criticisms. 
They are very largely claimis to a result 
which is not, per se, patentable; or, secondlj-, 
they are, most of them, in their terms, broad 
enough to cover any and every mode or 
means by which certain specified advan- 
tages, or alleged advantages, in the construc- 
tion of a combined raker and reeler can be 
secured, which is too broad to be sustained. 
If this construction of the claims is to be 
avoided, it must be by construing the claims 
in the light of the previous specification, and 
modified by the words in each claim, "sub- 
stantially as described." 

By this view of these claims, they must be 
held to be either for the specific combination 
of the devices employed, described in il-e 
specification, or for the location of the de- 
vices in the place designated, with such 
changes, if any, as were devised to adapt the 
apparatus to that location. 

In view of the disclaimers contained in the 
specification, and the description and office 
of the devices therein described, I am of 
opinion that one or both of the consti-uctions 
last named is all that can be asserted in sup- 
port of the claims, considered apart from the 
evidence, and upon the face of the patent it 
self. And when the evidence showing the 
state of the art is considered, in connection 
with the specification and its admissions, 
these restrictions of the several claims seem 
to me inevitable, if they can be sustained at 
all. 

The testimony and the language of the 
claims, and especially the argument of the 
counsel for the complainant, show that the 
chief feature in 'the alleged invention of the 
patentee is the location of the apparatus. The 
counsel for the pai-ties do not agree as to the 
construction of the patent in this respect. 
The counsel for the defendants insists that 
the patentee is restricted to a location belot^ 
the top of the driving wheel of the principal 
machine, and within the limits of the cir- 
cumference of that wheel; and in behalf of 
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the defendants, it is insisted that the patent 
includes any location which is nearer the 
ground than a horizontal plane passing 
through the top of such driving-wheel. 

But in either view, location is a chief fea- 
ture in the complainant's claims. This, of 
coui"se, suggests the question: Is the mere 
location of devices, such devices not being 
new, patentable? To this the answer must 
be that it is not If the result is the same, 
and nothing new is required to adapt an ap- 
paratus to operate in its new location, noth- 
ing has been done which can be called in- 
vention. If such change of location pro- 
duced a new combination of devices, pro- 
ducing a new result, then, indeed, something 
patentable may have been devised; but mere 
change of location is not invention. 

On the other hand, where change of loca- 
tion involves the employment of new devices 
to adapt an apparatus for use in the new po- 
sition, and a beneficial result is produced, 
then this location, in its connection with such 
new devices— that is, the means by which the 
result is produced, and not the result itself— 
is patentable. And where such change of 
location brings into existence a new com- 
bination of devices, oi)ei-ating by reason of 
such new combination to produce a new and 
useful result, such new combination is pat- 
entable. But in the former case there is no 
infringement, unless the new devices, or their 
equivalent, are used; and in the latter there 
is no infringement, unless all the material 
parts of the combination are used, or their 
equivalents. 

In the present case the complainant's speci- 
fication itself declares that a continuously re- 
volving rake and reel is not new; that a con- 
tinuously revolving i-ake and reel, mounted 
on an auxiliary frame within the draft-frame, 
or upon the rear right-hand corner of the 
platform, are not new, though revolving 
around a vertical center; that a continuously 
/evolving rake and reel on such auxiliaiy 
frame within the draft-frame, having its 
ar-ms separately hinged, is not new; that rake 
and reel arms which, during their united 
revolution around a vertical shaft, are tui-ned 
up by segments, are not new, but have been 
mounted on a standard or post of the plat- 
form. This latter statement describes with 
great accuracy, though in general terms, the 
defendant's apparatus now claimed to in- 
fringe the complainant's patent It also de- 
clares that a pair of arms has been formed 
by uniting the two pai-ts which form the pair 
in such a manner that these parts form a stiff 
and non-adjustable right angle, and that a 
continuously revolving combined rake and 
reel has been combined with a driver's seat 
so that the driver would ride on the machine. 

It further deciai*es that the patentee does 
not claim a single rake-arm revolving around 
a center, nor broadly a rake and reel com- 
bined, which is composed of a series of rake 
and reel bars arranged around a center, nor a 
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series of such arms hinged independently to 
the hub, nor a series of such arms hinged to 
a horizontal shaft in which pai-ticulars he 
again describes the series of arms and rake 
used by the defendants, which are not only 
hinged independently of each other, and 
without any linked connection in pairs, but 
their relation to each other is non-adjustable. 
And, finally, he does not claim all cams in 
connection with such arms for producing or 
controlling their motion. 

T find from the evidence a prior revolving- 
rake combined with reel-bars revolving 
around a vertical shaft hinged at the center, 
turned by a crown-wheel, acted on by a bevel- 
wheel connected with the main axle of the 
.driving-wheel, and having the rake and reel 
arms in pairs, connected or linked crosswise 
together, so that each linked pair formed a 
right angle, or nearly so, and so that when 
the rake-head or reel-bar of one pair is hori- 
zontal, the other or fellow thereto is vertical, 
or nearly so, and in the construction or ar- 
rangement of which an elliptical curve or 
segment was placed around and partially 
over the crown-wheel, so that in the revolu- 
tion of the arms they are successively lower- 
ed' and held down by the linked connection, 
to perform the ofiice of reeling and raking 
from the platform, and then raised to nearly 
a vertical position until again lowered to 
perform their ofiice. 

All this appears in the machine of White- 
nack, of which a model is produced, and 
which was in actual public use prior to the 
alleged invention by the complainant. 

I find also what, after the concession in 
the complainant's specification, might have 
been assumed without furUier proof, that 
the elevation of the arms, as they left the 
platform in their ascending revolution, en- 
abled the driver to sit in his proper seat on 
the main frame while the apparatus was in 
motion. 

Hinging the arms of a revolving rake and 
reel at the center of their motion had been 
done before in other machines; raising them 
in the course of their revolution by means of 
a cam or an equivalent to the cam, also ap- 
pears in Mears' machine, in which the re- 
volving raking device waslocatedonthe plat- 
form, below the plane of the top of the driv- 
ing-wheel, and the like device appears in 
McClintock Young's machine. Both of these 
had the arms hinged at the center of mo- 
tion, were revolved by means of a crown- 
wheel and beveled gear-wheel, not, as in the 
complainant's machine, attached to or oper- 
ated directly by the revolving axle of the 
driving-wheel, but mediately through a flexi- 
ble connection therewith. In these respects 
the defendants' apparatus more nearly re- 
sembles them than it does the complainant's; 
and what are called boxes, constituting 
hinges in which the arms were pivoted or 
hinged to the crown-wheel— referred to in 
the seventh claim— were neither new in 
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themselves nor as liinges for the arms of a 
revolving rake and reel. 

Under these circumstances, little remained 
which the complainant could claim as new, 
except the location and such specific devices 
as adapted the apparatus to operate in its 
new location, or such combination as result- 
ed from the change of location, if any new 
combination was produced, and new location, 
or the result of the new location, was main- 
ly urged by the counsel for the complainant 
on the hearing. 

The location described by the complainant 
is upon the main frame and upon, the grain 
side thereof, over the axle-box of the driv- 
ing-wheel. The new devices which he seems 
to have employed to operate the apparatus 
in its new location, so far as any of the 
parts were new, were bending the revolving 
arms; and, what he states as his preference, 
casting the inner segment or axle-box of 
the driving-wheel and the upright vertical 
shaft upon which the crown-wheel (to which 
the arms are hinged) revolves in one piece; 
and, viewed as a combination, these features 
are included with the other parts of the 
apparatus already referred to. 

It is true that the patentee, in his specifi- 
cation, says: "I have laid importance to the 
location of the rake and reel directly over 
the axle of the drive-wheel; and. whUe 1 
regard this an important feature of my in- 
vention, I do not wish to limit myself to this 
location, where my other improvements in 
the combined rake and reel are found use- 
ful in other locations." 

This language must be construed with 
reference to the entire specification and to 
the state of the art already adverted to. 

Apart from the change of location specific- 
ally named, and the devices to operate the 
apparatus there, there were no improve- 
ments which were new. He points out in 
his specification no mode of operating the 
machiaery in any other location. By elonga- 
tion of the axle of the driving-wheel it 
would project the bevel-wheel and the crown- 
wheel to a greater lateral distance from 
the side of the driving-wheel, so that the 
latter would not be directly over the axle; 
or, l)y placing it on either side, forward or 
back of the axle, but adjacent to the 'bevel- 
wheel on the axle, it would still be operated 
by it, and yet not be directly over such axle. 

That the specification contemplated a lo- 
cation upon or firmly attached to the frame 
of the principal machine, and contemplated 
no other location, is, I think, clear, from the 
specification and from other considerations. 
Within that range, although the patentee 
pointed out no mode of operating it except 
where he placed i1^ he may have contem- 
plated location, not "directly over the axle 
of the drive-wheel," as I have above sug- 
gested. Still more clear it is that he did not 
conceive or contemplate, as within the pur- 
view of either his specification or claims, a 



location on the grain platform. That loca- 
tion he, in terms, condemns as of doubtful 
practicability, and in nowise suggests the 
possibility of placing his alleged invention 
there. Such rigid attachment to the main 
frame was alone contemplated, as I think, 
is clear. The details of the specification 
show it, wherein he proposes and prefei-s 
to cast the segment or axle-box of the driv- 
ing-wheel and the vertical" shaft of the 
crown-wheel in one piece; not that it must 
be so cast, but when the location is directly 
over the axle, he prefers it, though when 
placed elsewhere within the reach of the 
bevel-wheel it may not be possible. 

The cam, which is to raise the arms in their 
revolution, "may be bolted firmly to the 
inner side timber or part of the draft-frame, 
as represented in fig. 1," and no other mode 
of securing it is pointed out or suggested. 
If it be said that this secures him against 
the use of any equivalent mode of securing 
it, it nevertheless indicates its firm attach- 
ment to the main frame. 

His further language is still more specific, 
and altogether unequivocal. "I also think I 
have made an important improvement in be- 
ing able to adjust the combined rake and 
reel by the same means which adjust the 
cutting apparatus. This end I have attain- 
ed by having the rake and reel a fixture 
with the draft-frame, and locating it with 
reference to the drive-wheel, as shown." 

It was hardly possible for him to be more 
explicit on this point The alleged invention 
of the complainant was made for a one- 
wheeled machine. The machine which he 
described was a one-wheeled machine. Such 
a machine necessarily had its platform rigid- 
ly attached to the frame of the machine. 
This, it is tnie. would not be a conclusive 
fact if an infringer could have placed the 
same apparatus on the side of, or attached it 
as a fixture to, the draft-frame of a two- 
wheeled machine, and that would be possible 
if the platform was ngidly attached there- 
to. But it is, nevertheless, a fact of some 
significance, where the patentee claims that 
the defendants infringe by the location of 
an apparatus, embracing similar features 
not new, on the platform of a machine, such 
platform being flexibly connected with the 
principal machine and the location being 
where the use of the apparatus, arranged 
as the patentee describes it, is impracticable. 

If attention be paid to what may be claimed 
to be the specific deA'ices by which the paten- 
tee adapted the apparatus to the location de- 
scribed, or to what may be claimed to con- 
stitute in that location a new combination 
(if, in fact, there was any new combination), 
I must find that the defendants have not 
used them, or any of them, in the designated 
location; nor, in fact, have they used any 
of which the complainant had acquired any 
monopoly or exclusive right, either by the 
evidence or by the declaration of the paten- 
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toe in tbe specification. Some are shown to 
tie old, Ijotli as separate devices and in 
combination. Others are unlike the com- 
plainant's in their stmcture and mechanical 
operation. 

There are many other particulars embra- 
ced in the argument in behalf of the defend- 
ants, upon which, though I do not disaffirm 
them, I express no opinion. What I have 
said seems to me to render it necessary to 
add that the defendants infringe no right 
secured to the complainant. 

To hold otherwise would be to give the 
patent a construction which would render 
the patent itself invalid, or, on the other 
hand, to give it an interpretation, which, in 
view of the language of the specification, 
the state of the art, and the evidence in the 
case, it does Jiot bear. 

I add, moreover, without going into the 
details of the testimony and proofs, that the 
defendants have used nothing which they 
were not at liberty to use. In some of the 
details, their specific devices may, where 
they differ from the complainant's, be new. 
They have adapted known devices for raking 
and reeling, to use, in a location upon the 
platform of a reaper attached by flexible 
connection to the frame of the main machme. 
If, in adaptingr the combined raker and 
reaper to the location described in his pat- 
ent, the complainant Marsh made any pat- 
entable invention, if he did anything more 
than yield to those mechanical changes 
which mere judgment or mechanical 'neces- 
sity imposed, the defendants, in adapting 
their apparatus to use upon the platform of 
a two-wheeled machine, flexibly connected 
thei-ew^th, used no device of which the com- 
plainant had an exclusive monopoly. 

It will be seen that the patentee neither 
claims nor has any exclusive right to four 
arms, as well because his claims are not to 
four or any other specific number, but to a 
rake and reel arm, and to two or more arms, 
as because one, two, and four had been pre- 
viously used, and the proof shows that in- 
creasing or diminishing the number is a mere 
matter of judgment, not requiring invention. 
So, also, it should be observed, that, except 
in the seventh claim, the patentee makes no 
claim to any of the separate distinct devices 
used as new. 

The defendants do not use the location des- 
ignated. They do not use the same device 
for guiding the arms and bringing the rake 
and reel down to the platform, but a device 
much more nearly resembling that shown in 
the Mears machine. They do not use arms 
linked in pairs, and if the arms can be said 
to be ai*ranged so that, when in motion, they 
assume a similar relation to each other at 
any like angle, that relation is fixed or un- 
changing, and non-adjustable. The complain- 
ant's arrangement for operating the appara- 
tus would be inipossible applied to* the de- 
fendants' machine, with its platform flexibly 
connected to the main frame. The mode of 



hinging the arms to the crown-wheel is not- 
identical with that of the complainant's men- 
tioned in the seventh claim, and if it could 
be considered equivalent, it differs more than; 
the complainant's differs from what, as be- 
fore observed, was already in use. So that,^ 
in no view of the subject, can the defend- 
ants be held infringers of the complainanf^s- 
patent, even if it be held to cover a spe- 
cific combination, or to embrace a new loca- 
tion, with specific devices to adapt the ap- 
paratus to operate therein. 

The bill of complaint must be dismissed,, 
with costs. 
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Case K"o. 9,116. 

MARSH et al. v. HULBBRT et al; 

[4 McLean, 364.] i 

Circuit Court, D. Illinois. June Term, 1848.: 

CoNTiNUAXOE— Deposition Expected— Dili- 

GEXCE. 

A deposition expected which may be material" 
on the merits, and where proper diligence has- 
been used, is a ground for the continuance of a 
cause. 

[Cited in brief in Fisher v. Greene, 93 111. 95.1 

[This was a suit by Marsh and Gompton. 
against Hulbert and Trumble.] 

Mr. Edwards, for plaintiffs, 
Mr. Kating, for defendants, 

OPINION OF THE COURT. A motion f6r- 
a continuance of this case is made on an afli- 
davit that the goods sold by the plaintiffs to» 
the defendants, for which the present actiort 
is brought, were of an inferior quality, were 
overcharged and not worth the prices charged. 
Also that a deposition is expected which will 
prove that one of the plaintiffs' witnesses de- 
nied what he has sworn to in his deposition. 

This is opposed as there was no offer to re- 
turn the goods— no special warranty, nor is- 
fraud alleged. The object of the defendants 
is not to disafiii@L the contract, but to show- 
that more was charged for the goods than 
they were worth. "We know not under what 
circumstances the goods were received, oi*- 
whether the defects alleged were perceptible 
on a slight examination. It is said that a 
court will not grant a new tiial on the grouncl 
that a witness examined can be impeached. 
Upon the whole, however, in this case, we 
think justice requires a continuance of the- 
cause, unless the expected deposition shall be 
received so that the trial may be had at the- 
present term. 



aiARSH (LORING v.). See Cases. Nos. 8,514- 
and 8,515. 

1 [Reported by Hon. Xohn McLean, Circuit; 
Justice-] 
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Case Ko. 9,117. 

MARSH et al. v. The ailNNIE. COMMINS 

T. SAME. BEE et al. v. SAME. SMY- 

ZER V. SAME. 

[6 Am. Law Reg. 328.] 

District Court, E. D. South Carolina. 1858. 

Mauitime Liexs— Sdpplies — Home Pout— Con- 
flict OF LiExs—MoKTGAGE— Repairs. 

1. By the maritime law there is no lien for 
supplies in the home port. The credit is sup- 
posed to be given to the owner, and not the ship. 

2. J. O. owned the brig M. and sold to T., who 
secured the purchase money by a mortgage duly 
executed and recorded. Subsequent to the sale 
and execution of the mortgage, J. M. & Son re- 
paired the brig and kept her in their custody 
until the marshal attached her; B. & T. fur- 
nished ship chandlery, but were at no time in 
possession; H. S. did the joiner work, but was 
at no time in possession: Held, that these liens 
must be marshaled, as follows: First, .T. M. & 
Son, the shipwrights, must be paid, because they 
had a strict maritime lien, and had possession, 
and no act of the owner can defeat a lien which 
the law creates; second, the mortgagee; and 
third, the balance ratably to the other libelants. 

[Cited in The St. Joseph, Case No. 12,229. 
Cited in note in The Skylark, Id. 12,928. 
Cited in brief in The Illinois, Id. 7,003.] 

3. The mortgage act of 1850 [9 Stat. 440] con- 
sidered and interpreted. 

[Cited in Srodes v. The Collier, Case No. 13,- 
272.] 

4. Where the vessel is in her home port, and 
the material men are not in possession, and no 
local law recognizes their claims as privileged, 
they must be postponed to the mortgage creditor 
who has an interest in rem. 

In admiralty. 

Wm. D. Porter, for James Marsh & Son. 
Edwd. M'Cready, for Bee & Tylee and 
HeDiy Smyzer. 
M. P. O'Conner, for John Comrains. 

MAGRATH, District Judge. In these cases 
libels have been filed to recover certain sums 
of money, and for which, it is contended in 
each case, that there is a lien. John Oom- 
mins, being the owner of the brig Minnie, 
sold her to W. H. Trott, the purchase being 
altogether on credit. W. H. Trott gave his 
promissory note to John Commins, dated the 
19th May, 1856, at sixty days, for $1,400, and 
to secure its payment, executed a, mortgage 
of the brig, dated the 4th June, 1856. The 
mortgage is duly executed, and recorded in 
the office of the collector of customs for the 
port of Charleston, where the brig is regis- 
tered. The note is still unpaid. On the 7th 
Jxme, 1856, James Marsh & Son, who have 
also libeled, and are shipwrights, commenced 
repairing the brig. They continued to work 
upon her until the 7th August, 1856, at which 
time, having completed their work, they now 
claim that there is due for it $2,808 30. Be- 
fore they commenced, they took the brig into 
their possession, and so kept her until they 
surrendered her to the process of this court 
They also claim the further sum of $131 for 
the services of a ship-keeper. Bee & Tylee, 



ship chandlers, have also libeled the brig for 
$1,994 38, the value of materials and supplies 
furnished by them. They have not been in 
possession. Henry Smyzer, ship joiner, has 
also libeled for $372, the value of work done 
by him. He has not been in possession. 

The lien claimed by James Marsh & Son, 
is derived from the possession, which, as ship- 
wrights, they had. The lien claimed by John 
Commins is derived from his mortgage. The 
lien claimed by Bee & Tylee and Henry 
Smyzer, is derived from the allegation that 
the brig was owned out of the limits of this 
state. Ha.d such proof been made as satisfied 
me that this allegation was supported, it 
would have led me to decree the payment of 
these claims. In an order different from that 
which I will now direct. In such a case, liens 
under the rule of the maritime law, would have 
been implied (in the absence of the owner) 
for the benefit of all material men. But this 
has not been proved. "W. H. Trott may be a 
citizen of New York and not resident within 
the limits of this state; but if so, it admits 
of higher and sti'onger proof than has been 
made, and which consists of idle discourse in 
which he indulged. If his declai-ations con- 
cerning his residence in New York are enti- 
tled to weight, as proof of that fact, then 
would his declarations as to his residence in 
Charleston, be also entitled to weight. In 
the mortgage to Commins he declares himself 
a citizen of Charleston, and he must have 
sworn to the same statement I cannot, then, 
under sueb circumstances, declare him to be 
a citizen of New York, or resident of any 
other place than Charleston, particularlj-- 
when the consequences to him might be so 
very serious. Had the non-residence here of 
"W. H. Trott been proved, it would not have 
availed the parties who, from it, if proved, 
supposed that a lien would arise in their 
favor. Por he is here, and has been here, 
and might have been sued. And when the 
owner is present, the reason for the mari- 
time lien ceases, and the contract is inferred 
to be with him, on his ordinary personal re- 
sponsibility, without a view to the vessel it- 
self as security. St Jago de Cuba, 9 Wheat. 
[22 U. S.] 409, Fland. Mar. Baw, 186. The 
brig is then before me, as in her home port, 
where her owner resides, and upon this I will 
now proceed to determine the relative posi- 
tions of the lien claimed against her. 

A lien arising under the maritime law is 
neither derived from, nor governed by the 
same principle as relates to a lien at common 
law. By the common law "a lien is the right in 
the possessor of property to hold it for the 
satisfaction of some demand." Mont. Liens. 
The right to retain the possession, and the 
fact that it is retained, are essential to a lien 
in every case. Lickbarrow v. Mason, G East, 
27. But, in the maritime law, possession is 
not material in a question of lien. By that 
law, the benefit of the lien may be preserved, 
consistently with the enjoyment by the debtor 
of the right of ownership, including in this, 
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tlie. possession and control of the vessel. In 
countries wMch admit the rule of the civil 
law, which is also the rule in the admiralty, 
repairs and necessaries form a lien upon the 
ship. Such was the law in England, until re- 
versed by the house of lords in the time of 
Charles II. The Zodiac, 1 Hags. Adm. 32o. 

It is, perhaps, too late for us to inquire with 
what reason the rule of the maritime law, 
which followed that of the civil law, in re- 
gard to liens, was modified in England. A 
sense of natural justice is satisfied \n declar- 
ing, that he who expends lahor for the ben- 
efit of another shall be entitled to look to the 
thing benefited by such labor, as tlie primaiy 
source of such payment. No equivalent is 
afforded for the denial of this, in remitting 
the creditor as in the case of a material man 
to his personal action against tlie owner. A 
remedy operating wholly in personam is veiy 
seldom an efficient substitute for a proceed- 
ing in rem. But if it is no longer of use to 
examine the reasons for which, in former 
days, essential modifications and, in some 
cases, positive prohibitions were adopted in 
relation to the admiralty, there is still great 
use in understanding how a spirit of rivaliy, 
permitted to interfere, falsified the great is- 
sue of determining a question between courts 
of auxiUary and, in some eases, of concun'ent 
jurisdiction, by reference to the public good, 
and made every thing subordinate to a de- 
sire for success. Without the jealousy, and 
with little, if any, of the acrimony which 
marked the discussion in England; but nev- 
ertheless with great interest and ability, has 
the question been discussed in the United 
States, of the meaning in the constitution of 
the United States, of "all cases of admiralty 
and maritime jurisdiction." De Lovio v. 
Bolt [Case No. 3,770]; Ramsay v. The Alle- 
gro, 12 Wheat [25 U. S.] 611; Bains v. The 
James and Catharine [Case No. 756]; The 
Huntress [Id. 6,914]. And without introdu- 
cing here anything not pertinent to the case 
before me, I may very well observe, that the 
admiralty and maritime jurisdiction of the 
United States is not determined by the nar- 
row construction which in England served to 
define it; but embraces a larger number of 
cases, recognized as properly within its spirit 
and jurisdiction. 

When, in the time of Charles II., it was re- 
solved, that the jurisdiction of the admiralty 
did not extend to cases in rem where the 
common law courts would afEord a remedy 
in personam, the lien, which until then be- 
longed to the material man, was lost. In 
all cases, therefore, where the ship, was in 
her home port, or the person of the owner 
could be served, the lien of the material man 
was divested, and the remedy was by action 
against the owner. With foreign ships the 
lien was preserved, but from necessity; and 
it is only with such vessels that the material 
man enjoyed that security -which once ap- 
plied to all vessels. But in England, and in 
many of the United States, the wisdom of 



the maritime law as formerly enforced, has 
been vindicated by recent legislation. New 
York, Pennsylvania, liOuisiana, Illinois, Iiv 
diana, Massachusetts, Maine, Connecticut, 
and perhaps others, have provided, that on 
all vessels, whether foreign or domestic, in 
the home port or abroad, material men shall 
have the benefit of a lien to the extent of 
work done or supplies furnished. In South 
Carolina there has not been any correspond- 
ing legislation; and the general rule appli- 
cable is that laid down in The General Smith, 
4 Wheat [17 U. S.] 438. To this rule in 
England, and in the United States, there has 
been always an exception in favor of the 
shipwright who may be in possession. Abb. 
Shipp, 178; 3 Kent Comm. 169; The Vi- 
bilia, 1 W. Rob. Adm. 7, For him a lien 
arises from the common law. Fland. Mar. 
Law, 186, 4 Barn. & Aid. 341. And the con- 
tract for repairs being a maritime contract, 
the lien may be enforced in the admiralty. 
Peyroux v. Howard, 7 P^et. [32 U. S.] 340. 
The lien claimed by James Marsh & Son, is 
of this kind, and corresponds to the lien 
which they would have under the general 
maritime law. But its value when enforced 
in this court, depends on the solution of an- 
other question; and that is, whether it will 
be here considered, as it would be in a court 
of law; or whether it will be here treated as 
a maritime lien in the proper sense of that 
term. And this question involves an impor- 
tant 'issue, as between James Marsh & Son 
and John Commins. If they have but the 
naked lien of the common law, they must be 
postponed to John Commins; but if, as ma- 
terial men in possession, they have a lien 
which can be enforced in the admiralty; and 
it is enforced here, as a maiitime lien, then 
they will be pref eixed. 

At the common law, a lien implied a power 
to hold, nothing more. He who has a lien, 
may hold; but except in certain cases, which 
need not be here considered, he cannot seU. 
The sale of the property to satisfy the lien 
can only be accomplished through an execu- 
tion, following the judgment in a personal 
action against the owner. He who holds a 
lien, detains the thing which it affects, until 
he gets his judgment; and then sues out his 
execution under which he sells. In the admi- 
ralty, as has been already said, possession is 
not essential to the lien. The Clarion [Case 
No. 9,087]. The lien is in rem; not only 
against the thing, but in the thing. Adher- 
ing to it, from its equitable properties; fol- 
owing it, into the hands of third persons; 
and never divested, but by payment; destruc- 
tion of the thing; or consent of parties. Al- 
though wide in its operation, and liberal in 
its spirit, it can never do injustice. It is 
closely watched; and is ever defeated by 
that evidence which would be sufficient to 
establish the conclusion of personal credit to 
the owner. It cannot be used for fraud: be- 
cause it cannot be kept secret, by being de- 
layed; for it would be unsafe in him who 
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claims it, to allow it to remain not enforced 
longer than the end of the voyage then in 
progress. The Carter, 4 Craneh [8 U. S.] 
332; The Boston [Case No. 1,669]. 

In the admiralty, when a lien arising from 
some other source than the maritime law is 
enforced, it will be, according to the nile 
of the maritime law, and to the same ex- 
tent, with a general maritime lien of that 
class, unless its operation is otherwise limit- 
ed. If there is no limitation or qualification 
of the lien, by the law creating it, then this 
court will not undertake to affix to it, limita- 
tion or qualification. As it comes without 
either, so will it be enforced. The Marion 
[supra]. A material man, who acquires a 
lien, either by the common law or statute, 
under a maritime contract, and enforces it 
in this court, must enforce it in the same 
manner as a pure maritime lien, unless made 
subject to some qualification under the law 
which creates it Davis v. A New Brig [Id. 
3,643]; Fland. ilar. Law, 187. These general 
principles must notr be applied in deciding 
to what rank shall this lien of James Marsh 
& Son be assigned in the distribution of the 
proceeds of this vessel. Is it preferred— held 
to be equal— or postponed to the mortgage 
held by John Commins, and which is prior 
in date to this lien? I have established it, 
when adopted in this court, as a maritime 
lien. It is enforced here, because it is con- 
nected with a maritime contract, and is in 
consistency with the principles of the gen- 
eral maritime law, which give a lien in all 
such cases. And the admiralty court, when 
it enforces this lien, must do so upon the 
same principles that it applies to the lien 
under the general maritime law, and to the 
same end; which is to have a preference for 
a debt which it holds as privileged. Boone 
V. The Hornet [Case No. 1,640]. The sale is 
the mode in which this court gives value to 
the lien, and secures the preference. By it 
the lien, whether operating as a power to 
hold, or in any other manner, becomes con- 
verted into money, out of which creditors 
may be paid. The contract out of which it 
arises is, as I have said, a maritime contract; 
and to such a contract the maritime law gives 
a lien. That lien is not allowed here, in the 
home port of the vessel, to exist; but another 
lien, by another code of laws, may arise: 
and such a lien this court is competent to en- 
force, but only because, growing out of a 
maritime contract, it is here still regarded as 
a maritime lien. There is no rule concerning 
its enforcement, in the local law out of 
which it arises. This court, then, has to con- 
sider it as it would its own lien, in a similar 
ease, if it were operative. And the priority 
which it would give to that lien, it will give 
to this. 

The mortgage held by John Commins is not 
a maritime hypothecation, and cannot, as an 
original proceeding, be maintained in this 
court. Bogart v. John Jay, 17 How. [58 U. 
S.] 399. In the maritime law it is not com- 
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pared with those contracts which furnish the- 
means by which a vessel is aided on her 
voyage. Ships, in the quaint language of the 
law, were made to plough the seas, and not 
to rot in the docks. And the contracts which 
are instrumental in aiding them to accom- 
plish their mission, are prefen-ed, to such as- 
detain them. A mortgage, when compared 
with a bottomry, is called a dry security; it 
imparts no vigor to the thing to which it is 
attached. 

Much has been said of the notice which 
James ilarsh & Son had of the mortgage, 
when they were doing this work. I do not 
think that a question of notice has any place 
in a discussion involving the operation and 
effect of maritime liens. They do not ai-ise- 
by agreement— are not created by the act of 
parties— but are in themselves legal conse- 
quences. No one can, by his act, prevent a 
creditor, having a lien on his property, from 
enforcing it. But he is equally disqualified 
from defeating a lien which the law creates. 
If James Marsh & Son were not in posses- 
sion, no person could give them a preference 
over the mortgagee. If the general maritime 
rule prevailed here, (and I have decided that 
it is considered as prevailing here, pro hac 
vice, through this lien of these material men,) 
no act of an owner, whether prior or pos- 
terior in time, could give any one a prefer- 
ence over the material man. Their contract 
is with the vessel itself, not with the owner; 
and to it a fixed place is allotted in the mari- 
time law, which no one can disturb. Nor is 
there in this rule any hardship which may, 
at the first view, appear as any objection. 
Let it not be said that by it the owner can 
at any time extinguish the mortgage by a 
contract for repairs, which create a Ken piioi* 
to the mortgagee. If an owner should at- 
tempt to make a contract for which a lien 
arises, and which in its operation supersedes 
the dahn of the mortgagee, that mortgagee, 
if he were entitled to it, would have a right 
in equity to enjoin the progress of the work, 
until such measures might be adopted as 
would stay the progress of the work. How- 
ever it may be in cases which the law can- 
not reach, yet, in all cases which it can 
reach, it enforces the principle that no one 
shall indirectly do, that which he cannot do 
directly. A mortgagee cannot waste or de- 
stroy that which he has made the subject of 
security to another. 

Before leaving this part of the case, I 
must add, that I cannot consider the equity 
of the mortgagor comparable with that of 
the shipwright. This is not the vessel which 
the mortgagee took as security for a debt. 
Much work has been done, much labor ex- 
pended, much material supplied. If in this 
ease the shipwright did not have a lien, by 
viitue of his possession, all would be lost to 
him. The mortgagee would have power to 
sell, and unless the material man is able to 
protect himself, by buying or bidding, the 
debt of a mortgagee, secured by a hull, may 
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tie paid by tlie bill of sale of a vessel, re- 
paired and refitted at a heavy expense. 

I proceed now to inquire bow far tbe pri- 
ority claimed by James Marsb & Son is af- 
fected by tlie act of congress passed in the 
year ISoO, and whicb provides that no biU 
•of sale, mortgage, hypothecation, or convey- 
ance, shall be valid against any other person 
than the grantor or mortgagor, his heirs and 
•devisees, and persons having actual notice 
thereof; unless such bill of sale, mortgage, 
hypothecation, or conveyance, be recorded in 
the office of the collector of customs where 
■such vessel is registered and em-olled. And 
to this is added the proviso, "that the lien by 
"bottomi-y, on any vessel created during her 
voyage, by a loan of money or materials 
necessary to repair, or enable such vessel to 
prosecute a voyage, shall not lose its priority, 
■or be in any way affected by the provisions 
of this act," If the act of 1850 had been 
passed to marshal the liens which arise under 
-the maritime law, or to classify maritime 
conti-aets, then it might be that the omission 
of a certain claim, in the enumeration of 
such as shall constitute a prior class, would 
be equivalent to its postponement But that 
which congress intended to regulate was of 
^ veiy different hind. The rights and lia- 
bilities of a mortgagee of a vessel had been 
a matter of doubt and controversy, often 
submitted to courts, and not unfrequently 
resxilting in contrary decisions. To prevent 
this, and settle all doubt, by not allowing 
any interest to affect third persons, of which 
they did not have actual notice, congress de- 
clared that no transfers of a vessel, absolute 
or qualified, should be valid, except as 
against the grantor or mortgagor, his heirs 
and devisees, unless recorded. The only pos- 
sible ground for the opinion that this ques- 
tion is affected by the act of 1S30, is from 
the use of the general term, "hypotheca- 
tion." But it is quite clear that "hypotheca- 
tion," as used in the act," must refer to that 
<;lass of hypothecations which are proved by 
some instrument in writing, and are created 
by the act of the parties. In the maritime 
law, all maritime contracts Imply hypotheca- 
tion; but the cases in which these hypothe- 
<!ations arise are clearly such as never could 
be in the contemplation of those who framed 
that act, as proper to be recorded, or that it 
■should be essential to their validity. It is 
well that he who has a lien created by the 
act of parties, should not hold it so that it 
may be injurious to others. If the law does 
not require the transfer of a vessel to be re- 
■corded, it is as good without the record as 
with it No wider field could be opened for 
fraud, than the privilege of having liens, 
and keeping them secret and concealed. This 
mischief is met by the act of 1850. And its 
operation would seem to include every ease, 
where a transfer, absolute fer qualified. Is 
made in writing, and therefore capable of be- 
ing recorded. 

The general rule being thus laid down, a 
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bottomry bond must be specially excepted; 
for that is an hypothecation created by the 
act of parties, and exists in writing. It 
would thus, unless excepted, be governed by 
the act, for there is no test of priority undet 
the act, except that arising from recording. 
Whatever transfer is first recorded, passed 
the interest absolute or qualified, which it 
professes to convey- But nothing could be 
more unjust than the operation of that rule 
in relation to a bottomry bond. Such hy- 
pothecations arise abroad: the act of the 
master in a foreign port, where he can have, 
or is supposed to have, no other resource, 
with which to prosecute his voyage or repair 
his vessel. To be foreign has been consid^- 
ered so essential a characteristic, that it has 
been doubted whether the owner in her home 
port can make a valid hypothecation in a se- 
curity of this kind. The St Jago de Cuba, 
Wheat [22 U. S.] 416. If a stranger, far 
away, makes with the master a bottomry con- 
tract, by which the vessel is floated and 
speeded on her course, shall such a contract 
be postponed to some other, made by the 
owner, and for which priority is claimed, be- 
cause it is recorded? Such would be the 
consequence, if bottomry bonds were not ex- 
cepted. To obviate this difficulty, the excep- 
tion is made in the manner already stated. 
But a bottomry bond is simply excepted, it is 
not preferred by the act; it is left where it 
would be, if the act had not been passed. 
If the bottomry holder had a priority before 
the act, he will still have it. But he did 
have a priority given by the maritime law: 
to it then, we must refer for the nature and 
extent of that priority. Whatever is the re- 
lation which a bottomry contract bears to 
other maritime . contracts, according to the 
maritime law, determines the relation which 
such maritime contracts would bear to those 
mentioned in the act of 1850. If such mari- 
time contracts are preferred by the maritime 
law to a bottomry contract, and a bottomry 
conti-act is entitied to a priority over the con- 
tracts mentioned in the act of 1S30, of course 
the preference of such maritime contracts as 
those mentioned in the act of 18-uO is at once 
necessary and clear. 

There is no mode of considering maritime 
.hypothecations in which the impossibility of 
regarding them as necessarily to be record- 
ed, does not become apparent, I have said 
that they often arise from circumstances, 
often suddenly developed; and their nature 
and extent, in most cases, is not known un- 
til they are perfected, alld capable of being 
enforced. The extent of repairs is generally 
uncertain, and the amount of the debt con- 
tinues uncertain until the work is done. The 
wages of a seaman can never be calculated 
until the voyage is ended. The claim of a 
freighter for damage does not arise until, 
the damage being done, the vessel arrives in 
port. If a ship from New York, being dam- 
aged, is in this port refitted and repaired, 
can a mortgagee from that city take her out 



MARSH (Case No. 9,117) 



[16 Fed. Cas. page S14J 



of tlie hands of the shipwright? Can he ex- 
tinguish a claim for damage under afCreight- 
ment, by exhibiting his mortgage? Can he 
deprive a seaman of wages, because the con- 
tract for his services has not been recorded? 
No one will affirm either of these as results 
which the law would accomplish; yet they 
are, if the act is not read with tlie qualifica- 
tions I have suggested. 

But the public mischief which would arise 
from any other construction of the act, than 
that which I have suggested, would be de- 
plorable. The rule under which maritime 
hypothecations are protected, is peculiar to 
no clime, bounded by no territory, confined 
to no locality. They operate as secmity for 
the material man, and as security for the 
owner of the ship. To the one, it gives the 
vessel as security for the work he may do; 
to the other, it offers the assm-ance that, if 
disaster shall befall his vessel, she will be 
refitted and despatched on her voyage. It 
is a common covenant, to which the commer- 
cial nations of the world are parties, and in 
which each secures for its citizens or sub- 
jects, indemnity and succor. Its' cardinal 
principle, therefore, is that a maritime con- 
tract implies hypothecation: work done and 
supplies furnished ci'eate a special security 
in the vessel. No evidence is required of the 
assent of the owner; the maritime law im- 
plies it from the necessity, and supplies it. 
It gives it for him, and makes the security 
prior to others. In the strong language of 
Judge Johnson, "the vessel must get on: this 
is the consideration that controls evei-y oth- 
er." "The whole object of giving admiralty 
process and priority of payment to privileged 
creditors, is to furnish wings and legs to the 
forfeited hull to get back, for the benefit of 
all concerned." The St. Jago de Cuba, 9 
Wheat. [22 XT. S.] 416. If this contract is 
broken or disturbed, so that the security 
implied in a maritime contract is denied or 
made doubtful, and the lien of the foreign 
mechanic or merchant is made subordinate 
to contracts in the home port, a blow will 
be stnick at commerce productive of the 
most ruinous consequences. The lien of James 
Marsh & Son I held, therefore, prior to that 
claimed by the mortgagee. 

I come now to the consideration of the. 
claim of the mortgagee. Freed from the ques- 
tions which have been considered, he would 
have a right to a sale of the vessel in de- 
fault of payment, and the surplus would be- 
long to the mortgagor. But his right to any 
priority is contested; and it is a matter of 
importance to him, as it is supposed that the 
vessel will not be sold for as much as is nec- 
essaiy to discharge all the claims made 
against her. After seamen's wages, which 
are favored in admiralty and held sacred as 
long as a plank of the ship remains, the 
claims of material men receive the considera- 
tion of the court But in this case, as this 
is the home port of the vessel, these material 
men have no lien. They are not in posses- 



sion, the vessel is in her home port, and no 
local law recognizes their claim as privileged. 
They are in this court because they are par- 
ties to a maritime' conti'act, which entitles 
them to pursue their remedy in personam, 
although they have no lien; and thej' may 
intervene in the distribution of the surplus 
after liens are satisfied. On the other hand, 
the mox'tgagee has no maritime conti-act for 
which he can seek a remedy here; yet he 
has an interest in the thing itself. The ques- 
tion is between two kinds of creditors, the 
one never having had a lien, and the other 
having had, at one time, a lien, which has 
been diverted in consequence of the extin- 
guishment of the thing in specie, by the ac- 
tion of the court in its order for a sale. The 
right which the mortgagee had he cannot 
enforce, because the court has assumed juris- 
diction of the subject matter; and being 
competent to do so, no other court would 
interfere. Had the mortgagee seized the ves- 
sel, it would not have ousted the court of its 
jurisdiction. And a sale if made by him, 
would not affect a subsisting maiitime lien, 
not waived or lost from want of diligence. 
Filing a bill for foreclosure would have in- 
volved the question how far it was a pro- 
ceeding in rem, to determine whether the m:i- 
terial man were by it deprived of the rights 
which are recognized in this court. Wall v. 
The Royal Saxon [Case No. 17,093]. It must 
not, however, be understood from this, that 
the mortgagee is affected in his proper rights 
in the security which he holds. It is not be- 
cause in the admu-alty a lien paramount to 
his mortgage is enforced, which lien could 
not be adjudicated in a court of law or equi- 
ty, that his rights are thereby diminished. 
His rights are determined not only accord- 
ing to principles administered in a court of 
law or equity; but are also held by him sub- 
ordinate, to such also as are enforced in a 
court of admiralty and maritime jurisdic- 
tion. The proper measure of any right is 
determined by the combined operation and 
effect of all laws which are of force in rela- 
tion to it. It would, therefore, be extremely 
incorrect to say, that had the mortgagee sued 
in this, or that court, or pursued this or that 
course of conduct, that his rights would be 
properly any other, than such as they will 
be under the decree of this court, or of any 
other court of competent jurisdiction. It 
would argue but little for the excellence of 
our system of juxisprudence, if it depended 
on the eom-t to which a party appealed, to 
determine whether he would obtain the whole 
or the half of that which he claimed. Such 
a rule would measure the rights of parties 
by the pleasure of the suitor, for having 
choice of the forum, he would seek that most 
favorable to him. If the mortgagee here had 
prosecuted his claim in anothex* forum, to 
which it would appear, that imder another 
code of laws, not administered by it, thei'e 
were other rights in the same subject matter; 
it would be the duty, as it has been always 
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the custom of judicial tiibunals in sucli cases, 
to allow the question to he decidea in tliat 
tribunal where aU the rights of all the par- 
ties could he considered and adjudged, 

I have made these remarks, because in the 
course of the argument, much was said of 
what was- done, and of w^ha^t might have been 
done. But no court will enforce a right to 
the prejudice, of some other right, which can 
only be enforced in another court. If in a 
court of law, its proceedings are likely to 
be perverted by suitors to purposes of wrong, 
a court of equity is open to afford relief. 
When the judgment of a court has been pro- 
nounced, with all parties before it, and the 
court has competent jm'isdiction, it is pre- 
sumed to be right But if parties have been 
excluded, or could not be heard; or a ques- 
tion has been passed over; or could not he 
decided; and in consequence of this, injus- 
tice has been done; then I should be slow 
to doubt, what so far from doubting I affirm, 
that there is always a mode open and avail- 
able by which error may be corrected, omis- 
sions supplied, and right and justice admin- 
istered in the most complete manner. It is 
not then, because the mortgagee has been 
stopped, that this indicates more than the 
authority of a court has been substituted for 
that of an hidividual. His rights are still to 
be determined. He has now no claim in rem; 
but the proceeds of the sale represent the 
vessel. His claim is postponed to the ship- 
wrights', because they had a lien which I 
have sustained as a maritime lien, and prior. 
But tlie other material men have no lien; 
and therefore no remedy in rem. Of course, 
they cannot have an equity against the pro- 
ceeds of sale, except as against the owner. 
Their admission here to be paid from the 
surplus, is a doctrine at first slowly received; 
and concerning the true source of which there 
is not even now the certainty that we might 
expect and desire. Their claim upon the sur- 
plus is worked out through the debtor; and 
their equity as against him, in the proceeds 
of a sale, is admitted. But that cannot be 
compared with the claim of a mortgagee, 
which existed as a lien affecting the vessel 
itself, was divested by the action of the 
court, and postponed to another lien; but 
which by the plainest principles of equity 
survives against the proceeds, or the sur- 
plus which remains, to the exclusion of all 
others who are but general creditors. 

I have no hesitation in holding, that after 
the payment to James jNIarsh & Son, John 
Commins is entitled to be paid the amount 
due him imder his mortgage. The balance 
then remaining will be divided ratably be- 
tween Bee & Tylee and Henry Smyzer. The 

decree will be so entered. 
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Case JSTo. 9,118. 

MARSH V. N. W. NAT. INS. CO. 

[3 Biss. 351.] 1 

District Court, B. D. Wisconsin. Oct. Term, 
1872. 

IssDRASCE — Policy Cancelled by Mistake — 

Pkemium not Paiu— Mutual Accounts 

— Partnehship. 

1. An insurance company is liable to the legal 
holder of a policy, though the person who pro- 
cured it had, by mistake, ordered it cancelled. 

2. The fact that the premium had not been ac- 
tually paid is no defense against a bona fide hold- 
er Mutual accounts have, in such case, the ef- 
fect of payment. 

3. A man who buys and ships for a firm in an- 
other city, whose funds are used, the profits or 
loss to be divided, and each shipment to be a dis- 
tinct venture, is not a partner, and the firm cau 
sustain a libel on a policy indorsed to them, with- 
out prejudice from his orders or mistakes. ' 

This was a libel in personam on a policy of 
insurance. 

-The libellants, Marsh & Sternberg, partners 
in trade in the city of Buffalo, made an 
agreement with William B. Hibbard, of Mil- 
waukee, to purchase wheat for them at Mil- 
waukee and ship it to Buffalo, libellants to 
pay for each cargo, and if there should be a 
profit on a cargo Hibbard was to have half 
the profit, and if there were a loss on a cargo 
he was to pay half the loss. Libellants were 
to transact the business in Buffalo, and Hib- 
bard in Milwaukee. Under this arrangement 
Hibbard, with three persons associated with 
him, purchased and shipped several cargoes, 
each purchase and shipment being a distinct 
ventm'e. 

Wheat was purchased by Hibbard and his 
associates with funds advanced by the Wis- 
consin Marine and Fire Insurance Company 
Bank, of which David Ferguson was cashier, 
and shipped on board the schooner Excel- 
sior, in the name of D. Ferguson as shipper, 
for Marsh' & Sternberg, Buffalo, A certificate 
of insurance was issued by the respondent on 
the 7th day of October, 1871, to William B. 
Hibbard, for the amount of ?7,500, "loss, if 
any, to be paid to D. Ferguson, cashier, or or- 
der hereon, on return of this certificate." 
Hibbard and his associates were agents of 
iJastern insurance companies, and, as such 
agents, issued certificates of insurance on the 
same cargo. October 9th Hibbard forwarded 
to libellants a statement of the purchase of 
the wheat, of the shipment, of the expenses of 
shipping and of insuring, and on the same 
day he gave Ferguson his draft, in favor of 
Ferguson, with the bill of lading and certifi- 
cates of insurance. Ferguson indorsed the 
draft, bill of lading and certificate of insur- 
ance, and forwarded them to Buffalo, where 
Marsh & Sternberg honored the draft on the 
12th of October, and received the bill of lad- 
ing and certificate of insurance. October 11th 
Marsh & Sternberg sent to Hibbard a tele- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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graph dispatch: "Security, "Western, City Ma- 
rine, probably all used up. Have cancelled 
policies on Athenium, Excelsior, Clayton 
Belle, renewed in :Xew York, where we insur- 
•ed. Montei-ey will get it here if not in good 
companies." Hibbard, mistaking the purport 
of this dispatch, gave notice in the office of 
respondent on the 12th October that their pol- 
icy on the cargo of the Excelsior was can- 
celled. The vessel foundered on Lake Huron 
on the 15th October, and the cargo became a 
total loss. Hibbard and the officers of the re- 
spondent considered the risk cancelled. When 
Hibbard gave notice of the cancellation the 
officers of the respondent demanded retm'n 
of the certificate and the adjustment of a por- 
tion of the premium. October 11th Marsh & 
Sternberg wrote to Hibbard stating: "We 
liave secured insurance in New York in place 
of Security, Buffalo Fire and Marine, and Buf- 
falo City, for fear they might not be able to 
pay loss, should any occur." These are the 
■companies of which Hibbard and his assoei- 
■ates were the agents. Notice was given to 
the respondent of the mistake forty-eight 
Iiours after the loss. October 21st Marsh & 
Sternberg -v^TOte to Hibbard repudiating his 
notice of cancellation, as done without their 
knowledge or authority. The certificate of 
insurance had not been returned to the re- 
spondent, and Marsh & Sternberg hold it and 
bring this libel to recover the amount of the 
Insurance. 

Proof of loss was given to respondent. Li- 
bellants never cancelled this risk, nor author- 
ized any person to do so. They paid the draft 
on the faith of the bill of lading and the cer- 
tificate of insurance. 

The answer alleges that these libellants 
were partners in this business with W. B. 
Hibbard and his associates; that the risk 
was cancelled, and that the premium had not 
been paid. 

Hibbard and his associates, as insurance 
agents, and the respondent did a mhtual cred- 
it business, and at the end of every month 
they liquidated their respective accounts. The 
premium in this case had not been adjusted 
or paid, nor any attempt made to collect it; 
nor had the risk been cancelled on Hibbard's 
books. An entry of cancellation was made 
on the books of respondent. 

The cargo of the schooner Excelsior, as well 
as those of the vessels previously purchased 
-and shipped, was purchased in pursuance of 
the agreement for dividing profits and losses. 
This constituted the libellants, Marsh & Stem- 
berg and Hibbard and his associates, partners 
in the transaction, and clothed each of the 
partners with all the powers of a partner over 
the business and property of the joint ven- 
ture. Colly. Pai-tn. p. 13, § 16; Story, Partn. 
§§ 2, 19, 21, 2T; Smith, Merc. Law, 39. That 
a partner has poAver to transac-t the whole 
business of the firm, whatever that may be, 
-and consequently to bind his partners in such 
"transaction as entirely as himself, is a gen- 
eral principle relating to partnership trans- 



actions long since settled, and now no longer 
open to question. Mai-shall, O. J., in Win- 
ship V. Bank of U. S., 5 Pet. [30 U. S.] 552, 
oGl; Smith, Merc. Law, 66, 72, 73; Will. Eq. 
Jur. 190, 191. Each partner is the agent of 
the other, and can make any lawful contract 
in relation to the business of the firm. Reid 
V. ilcNaughton, 15 Barb. 177; Tapley v. But- 
terfield, 1 Mete. [Mass.] 515; Locke v. Stearns, 
Id. 560. 

When Hibbard purchased the wheat it was 
the property of all the parties interested. 
When he borrowed the money to pay for it, 
and pledged the wheat as security, it still re- 
mained the property of the parties jointly in- 
terested, subject to the lien upon It as security 
for the payment of the money loaned, and 
when that money was paid by Marsh & 
Sternberg it was paid for the partners, who 
still owned the wheat subject to a pix)per ac- 
counting as between themselves. 

The policy of insurance was effected for 
joint benefit It is of no consequence that it 
was in Hibbard's own name. The court 
would compel its application for the benefit 
of those interested. The policy was cancelled 
by mutual agreement in good faith on both 
sides, and after the premiums had been par- 
tially earned, and before a loss had oecun-ed, 
and both parties were bound by it 

It is claimed that Hibbard only acted as the 
agent of the libellants in relation to the can- 
cellation of the policy, and exceeded his in- 
structions in that regard; still his act was 
binding on the libellants. An agent acting 
within the general scope of his authority 
binds his principal, notwithstanding he may 
have dei>arted from his insti-uetions, provided 
tlie party with whom he contracts had no 
knowledge of the instructions. Eland. Ins. 
157; Perkins v. Washington Ins. Co., 4 Cow. 
645; New York Cent. Ins. Co. v. National 
Protection Ins. Co., 20 Barb. 46S; Lightbody 
V. North American Ins. Co., 23 Wend. 18. 

Hibbard was then agent for ti-ansacting the 
general business of purchasing, shipping and 
insuring here. If he misunderstood the pur- 
port of the telegram of the 11th October, and 
in cancelling the insumnce in question acted 
according to his then understanding of it 
but in excess of his instructions, under the 
authorities cited above the libellants are bound 
by his act Even if he stood in the position 
of an agent the loss should fall upon his 
principals, and not upon the insurance com- 
pany, the officers of which had no knowledge 
of what his instructions were. The telegmm 
was not sent to the insurance office at the 
time of the order to cancel. It was never 
seen by any officer of the company until after 
the loss. 

There is nothing in the claim of the libel- 
lants that they are assignees of the insurance 
to take this case out of the general rule. 
They are a part of the original parties to the 
transaction, and when they paid the draft 
drawn by Hibbard the transaction was re- 
mitted to precisely the position it would have 
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occupied if they had forwarded the money to 
Hibbard before the purchase and there had 
"been no transfer of the insurance. Besides, 
no notice ivas given to the insurance com- 
pany of the assignment of the certificate of 
insurance to the libellants, and the doctrine 
stated in 2 Duer, Ins. 51, 52, note, and Id. 59, 
GO, has no application to the case under con- 
sideration. 

The libellants Tvere not assignees of the 
insurance for their sole benefit. They were 
assignees, if at all, for the parties jointly in- 
terested—for the partners. 

Emmons & Hamilton, for libellants. 
Palmer, Hooker & Pitkin, for respondent. 

MILLER. District Judge. Under the 
agreement between Marsh & Sternberg, the 
libellants, and William B. Hibbard, he pur- 
chased several cargoes of wheat in Milwau- 
kee,, and shipped them for Marsh & Stern- 
berg to Buffalo. This business continued 
thi'ough a portion of the season of 1871. 
The associates of Hibbard were not known 
to or recognized by Marsh & Sternberg as 
partners. Hibbard associated these persons 
-with him on his o-wn account, -without re- 
gard to Marsh & Sternbei^. These persons 
-were in no sense the partners of Marsh & 
Sternberg, nor do they in any manner change 
the original relations between the parties. 
Hibbard may have an a.ccount to settle with 
his associates, but Marsh & Sternberg have 
no connection -with them, as partners or oth- 
erwise. 

The purchase and shipment of each cargo 
■was a distinct and separate venture. By 
■the arrangement the paiiies mutually grant- 
ed to each other a legal remedy. Hibbard 
acquired a legal right to prosecute an action 
at la-w against Marsh & Sternberg for his 
share of the profits on the respective cargoes, 
and they had a right of action against him 
for their share of each loss- Hibbard did 
not acquire an interest as a partner with 
Mai-sh & Sternberg in any of the cargoes. A 
bill in equity would not lie between these 
parties for an account of profit and loss, as 
each party had a -complete remedy at la-w, 
and Hibbard had no share or interest in the 
wheat His interest in the business was pro- 
vided for by way of compensation, and. noth- 
ing more. Independently of the agreement, 
one venture or -tr'ansaetion ivould not make 
the parties technical partners, requiring a 
bill in equity for a^'usting their accounts. 
Musier v. Trumpboinr, 5 Wend. 274; Bru- 
baker v. Robinson, 3 Pen. & W. 295; GilUs v. 
^IcKinney, 6 Watts & S. 78; Coles v. Coles, 
15 Johns. 159; Brigham v. Eveleth, 9 Mass. 
538; Galbreath v. Moore, 2 Watts, 86; Bor- 
rell's Adm'r v. Borrell, 9 Casey [33 Pa. St] 
492; Tan Amringe v. EUmaker, 4 Barr [4 Pa. 
St 281. 

There are decisions to the contrary, but 
courts are Inclined to relieve parties of the 
complication of proceedings in equity in this 
16fed,oas.— 52 
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respect as far as possible. But speculation 
is unnecessary, as the agreement between 
the parties fixes their respective rights. The 
objection in the answer in regard to the al- 
leged partnership raises a question of rem- 
edy and not of right; and in this case there 
cannot be necessity of a settlement between 
the libellants and Hibbard for either profit 
or loss, as the cargo became a total loss by 
the vessel foundering before reaching her 
poit of destination. 

The dispatch of Marsh & Sternberg to Hib- 
bard, on which he ordered the risk cancelled, 
was dated October 11th. On that day Fer- 
guson, in trust for the bank, held the legal 
.title to the cargo and the beneficial interest 
under the insurance. On that day no per- 
son could control the insurance but himself, 
and neither Marsh & Sternberg nor Hibbard, 
nor the respondent could disturb his interest 
in the insurance -without his consent. Any 
act of theirs jointly or sevei-ally in this re- 
gard, would be void as to him. 

On the morning of the 12th October Marsh 
& Sternberg, having honored the draft, be- 
came the legal owners of the cargo by in- 
dorsement of Ferguson of the bill of lading, 
and the assignees of the certificate of insur- 
ance, entitled to be paid the loss, if any, on 
return of the certificate. They acquired the 
same rights as Ferguson in the insurance. 
The right of Ferguson or his assigns to the 
loss became vested in Marsh & Sternberg, 
who have the same power as he had to main- 
tain this libel. 

William B. Hibbard had no authority from 
any source to cancel^ or give notice of can- 
cellation, of the policy of insurance while it 
was in the hands of a bona fide holder entitled 
to the payment of the loss, if any. At the 
time he gave the notice to "respondent the 
certificate of insurance had passed to Marsh 
& Sternberg. He gave the notice without 
theii' knowledge or consent; and for this rea- 
son the cancellation, if made, was void as to 
Marsh & Sternberg, and it was also void as 
to them on the ground of mistake on the 
part of Hibbard, It cannot be claimed that 
this mistake prejudiced the respondent, as 
the loss was total, and the company could 
not have prevented it If the loss had been 
partial, possibly the company might, by the 
notice of cancellation, have been induced not 
to investigate the loss. By the teims of the 
insurance contract, in case of loss, the money 
was payable to Ferguson or order on return 
of the certificate. The company demanded 
the certificate, which was not returned, but 
was in the hands of Marsh & Sternberg. It 
also demanded a portion of the premium, 
which was not adjusted nor paid. A mere 
memorandum of cancellation was made on 
the books. It is questionable whether the 
liability of the company did not continue, 
even in the absence of the mistake, until the 
certificate was returned and cancelled and 
the rate of premium fixed. 
To hold the contract of insurance rescinded 
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tinder these circumstances would sanction a 
very loose manner of business where the 
utmost strictness is called for. At all events 
the error of Hibbard was corrected by no- 
tice to the company, and the original rights 
and liabilities of the parties were not dis- 
turbed or changed. The company has not 
been released from its obligation to pay the 
amount of the insurance. 

The objection that the premium had not 
been paid cannot avail the respondent. The 
company and Hibbard's insurance agency 
mutually credited each other, and at the end 
of every month they sti'uck a balance of their 
accounts. This was a payment in effect; and 
at all events the certificate that W. B. Hib- 
bard is insured implies a receipt of the pre- 
mium, which is binding in the hands of 
third persons and innocent holders of the cer- 
tificate. The legal presumption was that the 
premium had been paid. 

Decree for libellants. 

NOTE. That the fact that the premium had 
not been actually paid is not a good defense to 
an action on the policy, consult Trustees of 
First Baptist Church v. Brooklyn Fire Ins. Co.. 
28 N. Y. 153; Post v. Aetna Ins. Co.. 43 Barb! 
351; Boehen v. WiUiamsburgh Ins. Co., 35 N. 
Y. 131; Pino v. Merchants' Mut. Ins. Co., 19 
La. Ann. 214; De Gaminde v. Pigou, 4 Taunt. 
246. 

The cancellation of a policy must be the act 
of the principals; a broker or agent, even 
thoTigh the policy may have been left in his 
hands, has no right to demand or consent to the 
cancellation. Xenos v. Wiekham, 33 Law J. 
G. P. 13. 



Case K"o. 9,119. 

MARSH V. SAYLBS et al. 

[5 Fish. Pat. Cas. 610; 3 Biss. 321; 2 O. G. 

340; 4 Chi. Leg. News, 401; 7 

Am. Law Rev. 355.] i 

Circuit Court, N. D. Illinois. Sept., 1872. 

Patents — Delay is Renewing Application— 
Abandonhext — Rejection — ^Pkesusiption. 

1. Where an inventor, whose application was 
rejected and withdrawn in 1851, delayed to" re- 
new it until 1869, and meanwhile— viz., 1859— a 
patent on substantially the same improvement 
was granted to another, the existence of which 
patent became known to the first inventor in 
1805: Eeld, that the legal inference from these 
facts is that he acquiesced in the action of the 
patent office, and abandoned whatever claim he 
had to the public. 

[Cited in United States Rifle, etc., Co. v. Whit- 
ney Arms Co., Case No. 16,793. Distin- 
guished in Colgate v. Western Union Tel. 
Co., Id. 2,995.] 

2. It is not material whether the rejection of 
his claim was right or wrong. Even if wrong, 
he was obliged, if he insisted on his claim, to 
take some action on the subject within a rea- 
sonable time, either by an appeal from the com- 
missioner or by a bill in equity in the proper 
court. 

3. The simple allegation in a bill in equity, un- 
der section 52 of the patent act. that the inventor 
did not abandon his claim to the public, is not 

1 [Reported by Samuel S. Fisher, Esq., and by 
Josiah H. Bissell. Esq., and here compiled and 
reprinted by permission.] 



enough to rebut the presumption to the contrary 
arising from the above state of facts. 

4. The first inventor ought to have a patent 
for his invention, if he seeks to obtain it within 
a reasonable time and by the methods the law 
points out. 

5. The proviso of section 35 of the act of 1S70 
[16 Stat. 202], which provides for the renewal 
of rejected and withdrawn applications, is sub- 
ject to the implied condition that the applicant 
has not lost his right to make the application by 
abandonment or surrender of the same. 

C, This proviso was not intended to restore 
what had been voluntarily given to the public, 
or what had become the property of the public 
by the neglect or refusal for a series of years 
to prosecute what was originally a valid claim. 

Demurrer to bill in equity. Suit brought 
by complainant, Hiram H. Marsh, to obtain 
a patent upon an "improvement in cultiva- 
tors," hy proceedings under section 52 of the 
patent act of 1870, which reads as follows: 
"That whenever a patent on application is 
refused, for any reason whatever, either by 
the commissioner or by the supreme court 
of the District of Columbia, upon appeal 
from the commissioner, the applicant may 
have remedy by bill in equity; and the court 
having cognizance thereof, on notice to ad- 
verse parties, and other due proceedings 
had, may adjudge that such applicant is en- 
titled, according to law, to receive a patent 
for his invention, as specified in hLs claim, or 
for any part thereof, as the facts in the case 
may appear. And such adjudication. If it 
be in favor of the right of the applicant, 
shall authorize the commissioner to issue 
such patent, on the applicant filing in the 
patent office a copy of the adjudication, and 
otherwise complying with the requisitions 
of law. And in all cases where there is no 
opposing party, a copy of the bill shall be 
served on the commissioner, and all the ex- 
penses of the proceeding shall be paid by 
the applicant, whether the final decision is 
in his favor or not." In addition to Thomas 
Sayles and the other parties interested In 
what was alleged to be a conflicting patent, 
granted to James Dundas Feb. 8, 1859 [No. 
22,859], and reissued Oct. 16, 1806 [No. 
2,380], a copy of the. bill was sei-ved upon 
the commissioner of patents, who thereupon 
filed a demurrer to the bill. The ease came 
up for argument upon the demurrer, which 
was based upon several distinct points, the 
most prominent among which were, first, 
that the facts, as set forth in the bill, showed 
that the plaintiff had abandoned the inven- 
tion, and therefore was not entitled to the 
relief sought; second, that inasmuch as 
Marsh's proceedings before the patent office 
were, in contemplation of law, ex parte, he 
had a right, under section 48 of the act of 
July 8, 1870, to appeal from the adverse de- 
cision of the commissioner to the supreme 
court of the District. of Columbia, sitting in 
bane, and that he was bound to exhaust his 
remedy in that direction before proceeding 
by a biU in equity, as provided in section 52, 
this latter section, it was urged, being de- 
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signed to furnish a remedy immediately up- 
on a refusal by the commissioner to grant 
a patent only in those cases— e. g., in inter- 
ferences—in which his action is made final. 
Only one of the various grounds of demur- 
rer Tvas considered by the court in its opin- 
ion. 

Goodwin, Lamed & Towle, for complain- 
ant. 

Fisher & Duncan, for commissioner of pat- 
ents. 

Before DRUMMOND, Circuit Judge, and 
BLODGETT, District Judge. 

DRUMMOND, Circuit Judge. This is a bill 
filed under section 52 of the revised patent 
law of July 8, 1870, which authorizes a bill 
to be filed in equity when a patent has been 
refused, A demurrer has been put into the 
bill by the commissioner of patents; and, so 
far as it is necessary to state the facts of 
the case, they here follow: 

In July, 1851, Marsh, the plaintiff, .made 
application for a patent for an "improve- 
ment in cultivators." The same month his 
claim for a patent was rejected by the of- 
fice. In November, 1851, he made applica- 
tion for, and there was refunded to him, 
twenty dollars of the duty fee which he had 
paid previously. 

In August, 1S51, James Dundas applied 
for a patent for substantially the same im- 
provement. In December, 1852, this appli- 
cation was rejected by the patent office. 
This rejection, some years after, was recon- 
sidered, and in February, 1859, a patent was 
granted to Dundas. 

In October, 1S6G, Dundas obtained a re- 
issue; and very soon after, Thomas Sayles, 
one of these defendants, as assignee of the 
Dundas patent, filed a bill in this court 
against one Hapgood and others, to restrain 
them from infringing the letters patent of 
Dundas. In October, 1869, this court decided 
the Dundas patent invalid, because Marsh 
was the prior inventor. The case is report- 
ed [Case No. 12,420], 

Marsh did not know of the application and 
issuing of the patent to Dundas till 1865. 
He waited for the determination of the suit 
of Sayles v. Hapgood [supra], and in De- 
cember, 1869, renewed his application, and 
in November, 1870, his claim was rejected. 
Decisions of Commissioner of Patents, 1870, 
p. 151. 

In addition to these facts set forth in the 
bill, it alleges that Marsh never abandoned 
his invention to the public. There is no ex- 
planation whatever given, than as above, of 
the long delay, except that he supposed the 
decision of the commissioner in 1851 was 
conclusive, and that he was wholly unin- 
formed of his rights. And he insists the 
patent office is estopped from setting up, in 
bar of his renewed application, the wrongful 
i-ejection of his claim and the issuing of a 
patent to another. 



Various objections are taken in the demur- 
rer to the bill, but we will consider only one, 
viz., that the bill does not make such a case 
as to entitle the plaintiff to the relief he 
seeks. And it seems to us that the legal re- 
sult from the facts stated in the bill is, not- 
withstanding his denial to the contrary, that 
he did acquiesce in the action of the patent 
office in 1851, and therefore did abandon 
whatever claim he might have to the public; 
and, according to the view we take, it is not 
material whether the rejection of his claim 
was right or wrong. Concede that it was 
wrongful: if he insisted on his claim he was 
obliged, within a reasonable time, to take 
some action on the subject, either by an ap- 
psal from the commissioner or by a bill in 
equity in the proper court. 

In this case he made no motion for more 
than eighteen years after the rejection of his 
claim, during all which time his invention re- 
mained in the patent office with such descrip- 
tion as he had chosen to give. We think the 
simple allegation that he did not abandon his 
claim to the public is not enough to rebut the 
presumption arising from this state of facts. 
It is not necessary to decide whether any 
satisfactory explanation could be given of so 
long a delay. It is not furnished in this bill. 

It is plain that, in consequence of the de- 
cision in the ease of Sayles v. Hapgood [su- 
pra], an attempt was afterwards made to re- 
call an abandoned claim. To sustain this bill 
would be to vitalize many an old forgotten 
claim that now lies buried under the rubbish 
x)f the patent office. We think it no answer 
to say that for his invention Marsh ought to 
have had a patent; because ihe meaning of 
that is, he ought to have had it, if he, within 
a reasonable tkne, and by the methods the 
law points out, sought to obtain it. 

Section 35 of the patent law of 1870, de- 
clares "that any person who has an interest 
in an invention where a patent was ordered 
to issue, on the payment of the final fee, 
and who has failed to make payment within 
six months from the time when it was al- 
lowed, * * * shall have a right to mako 
an application for a patent the same as in an 
original application: "Provided, that the sec- 
ond application be made within two years 
after the allowance of the original applica- 
tion;" =3= * * "And provided further, that 
when an application for a patent has been re- 
jected or withdrawn prior to the passage of 
this act, the applicant shall have six months 
from the date of such passage to renew his 
application, or to file a new one; and, if he 
omit to do either, his application shall be held 
to have been abandoned," 

It is argued that the plaintiff is within the 
terms of this section, and that the second 
proviso applies literally to the facts of this 
case. It is true that the application of the 
plaintiff for a patent was rejected prior to 
the passage of the act, and it is insisted that 
the sequence to this is that the applicant has 
six months from the date of its passage to 
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renew bis application. This is in fact tlie 
letter of the proviso, and 3'et it must be true 
that it is subject to the implied condition that 
the applicant has not lost his right to make 
the application, by abandonment or surrender 
of the same. It could not hare been intend- 
ed to restore what had already been volun- 
tarily given to the public, or what had be- 
come the property of the public by the neg- 
lect or refusal for a series of years to prose- 
cute what was originally a valid claim. Here 
the neglect or refusal had continued for more 
than eighteen years, and we can not think 
that the proviso in section 35 was intended 
to include so stale a claim as this. It may 
be admitted that, as stated in the last clause 
of section 35, abandonment is a question of 
fact, and we hold, notwithstanding the de- 
nial and pretexts to the conti-aiy stated, that 
Marsh did in fact abandon his claim to the 
public; that such is the necessary conclu- 
sion from the allegations contained in the bill. 
The demurrer will, therefore, be sustained. 

[For another case involving this patent, see 
Sayles v. Hapgood, Case No. 12,420.] 
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Case KTo. 9,1S0. 

MARSH V. UNITED STATES. 

[Hoff. Land Cas. 301.] i 

District Court, N. D. California. Dec. Term, 
1857. 

Mexican Lasd Grant— LlMITATIO^• of Quantity. 

The limitation of quantity in the fourth con- 
dition of the grant must govern, and the claim- 
ant confirmed to the precise quantity of three 
square leagues. 

Claim for twelve leagues of land in Contra 
Costa county, rejected by the board, and ap- 
pealed by the claimant. 

Horace Hawes, for appellant. 

P. Delia Torre, V. S. Atly., for appellees. 

HOFFMAN, District Judge. The claim in 
this case is for a tract of land called "Los 
Meganos," gmnted to Jos& Noriega, October 
13th, 1835, and approved by the territorial 
deputation, October loth, 1835. The final doc- 
umento and titulo issued December 2d, of the 
same year. The original grant was not- pro- 
duced to the board, nor was any satisfactory 
evidence of its contents given. The espedi- 
ente, however, containing the petition, inf ormes 
and decree of concession, was foimd duly 
archived, and on these documents, together 
with parol proof that the titulo had in fact 
issued, the claimant relied for confirmation. 
In his petition, Noriega set out the boundaries 
of the land solicited ivith some particularity, 
and states its extent to be four leagues from 
south to north, and three from east to west. 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



Inasmuch as the decree of concession and the 
approval of the deputation showed that the 
land of "Los Meganos" had been granted, it 
was contended that the lost titulo must have 
embraced the land solicited in the petition. 
It was not, however, urged that all the land 
embraced within the boundaries had been 
granted, and the claim was confined to a tract 
of twelve square leagues which had been, at 
the instance of the claimant, surveyed by tlie 
surveyor general. By this survey, the last line 
which enclosed the rancho had been so nm as 
to include the precise quantity of twelve lea gues. 
Had the surveyor's lines been extended so 
as to embrace the entire tract according 
to the principles on which the survey was 
founded, the land would have been found to 
be about fifteen square leagues in extent. A 
survey, according to the description contained 
in the petition, would, it is observed by Mr. 
Commissioner Felch, embrace some twentj' 
or twenty-five square leagues of land. Since 
the cause has been pending on appeal, the 
original record of the titulo has been produced 
from the archives, where it is set out at 
length. The fourth condition states the ex- 
tent of the granted land to be a little more 
than three square leagues, and it contains the 
usual direction for a judicial measurement and 
a reservation of the sobrante. 

It is urged that this limitation should be dis- 
regarded as being repugnant to the obvious 
intention of the grantor, and probably intro- 
duced by mistake. It is not, perhaps, very clear 
what the claimant [Alice ISIarsh] supposes her- 
self entitled to. Whether she contends that the 
grant should be treated as a grant by metes 
and bounds, and the whole ti'act embraced 
within the boundaries mentioned in the peti- 
tion should be confii-med to her, to the extent 
of twenty or twenty-five leagues, or whether, 
as it appears to have been admitted before 
the board, she should be restricted to the 
quantity of twelve leagues, according to the 
survey procured to be made. It is presumed, 
however, that independently of the limitation 
contained in the fom-th condition, it would not 
be contended that the governor could have 
intended to grant a tract of twenty or twenty- 
five leagues in extent, when the petitioner 
himself stated it to contain only twelve 
leagues, and two of the witnesses a much 
smaller quantity; and such seems to have 
been the view taken of the grant by the coun- 
sel for the claimant. The grant cannot, 
therefore, be treated as a grant by metes and 
bounds, and the only question is, which of 
the specifications of. quantity shall govern- 
that contained in the petition, or that con- 
tained in the grant? 

It is urged that the governor by his decree 
of concession, and the deputation by confirm- 
ing the title to "Los Meganos," clearly indi- 
cated their intention to grant the tract as 
described in the petition, and of the extent 
therein mentioned. Had the boundaries of 
this tract been found to embrace only the 
quantity stated in the petition; had the at- 
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tention of the governor been particularly di- 
rected to tlie question of its extent; had he 
been apprised of its extent by the testimony 
of witnesses, and -with these facts before Mm, 
repeated in his concession, and in the title, 
the boundaries as set forth in the petition; 
and had the deputation confirmed with es:- 
press reference to those boundai'ies, we might 
have supposed, as in the case of Rosa 
Pacheco, that the limitation in the condition 
was the result of a clerical error— provided 
that in attributing to the governor the inten- 
tion to grant by metes and bounds, we did 
not suppose him to have exceeded the quan- 
tity of eleven leagues to which his granting 
power was limited. But in this case the pro- 
ceedings show, that in all probability the 
limitation in the condition accurately ex- 
pressed the intention of the governor and of 
the assembly. 

The petition was referred to the alcalde of 
the capital to take information, by the oaths 
of three competent witnesses, as to the quali- 
fications, etc., of the petitioner, and the ex- 
tent and character of the land. One of them 
states that the tract petitioned for may be 
three leagues long, and hi width from two 
leagues to less than one-half a league. The 
second witness states its extent to be about 
two and one-half or three leagues in length, 
and from one-half to two leagues in width. 
The third witness states it to be four or five 
leagues in length, and three in breadth. It 
thus appears that by the evidence of two out 
of three witnesses the governor and the depu- 
tation were apprised that the extent of the 
land of "Los Meganos" was about three 
leagues. When, therefore, they granted the 
land by that name, it is at least as probable 
that they intended a tract of the extent sworn 
to by the two witnesses, as of the larger ex- 
tent sworn to by the third or as represented 
by the petition. The limitation in the condi- 
tion of the grant removes all doubt upon the 
subject, and imequivocally expresses the in- 
tention which, without it, we might well have 
attributed to the grantor. 

The claim to twelve leagues rests entirely 
upon the supposition that the governor intend- 
ed, by the term "Los Meganos," a tract of the 
extent represented by the petitioner. But 
when we find him informed by the deposi- 
tions of two witnesses that the land of that 
name only included about three leagues, there 
is surely as much reason to suppose that he 
meant a tract of the smaller extent as of the 
larger. There is therefore nothing repugnant 
to the apparent intention of the governor or 
the deputation in the introduction of the lim- 
itation of quantity in the fourth, condition. 
Nor can I perceive on what grounds the court 
would be authorized to strike from the grant 
so important a part of it. As the grant can 
in no case be deemed a grant by metes and 
bounds, the words "a little more than," whicb 
precede the words "three leagues," are not 
susceptible of any definite construction. 
They were probably inserted as an authority 



to the judicial officer, slightly to increase the 
quantity for convenience of boimdary, or sim- 
ilar reasons. As no such discretion can be 
confided to the surveyor general, those words 
must be rejected for uncertainty, and the 
claimant confirmed to the precise quantity of 
three square leagues, to be located within the 
boundaries described in the petition, in the 
form and divisions prescribed by law for 
surveys in California, and embracing the en- 
tire grant in one tract. 



Case No. 9,121. 

MARSH et al. v. WARREN et al. 

[14 Blatchf. 263; i 13 O. G. 7; 14 O. G. 678; 
24 Pittsb. Leff. J. 207; 9 Chi. Leg. News, 395; 
4 Am. Law T. 126; 23 Int. Rev. Ree. 282, 
288; 2 Gin. Law Bui. 203.] 

Circuit Court, S. D. New York. June 19, 1877. 

CoPTEiGHT— Prints— Labels— Registration. 

The statutory provisions which confer the 
rights and regulate the remedies of persons who 
register in the patent office, under the act of 
June 18, 1874 (18 Stat. 78), prints or labels de- 
signed to be used for any other articles of man- 
ufacture than pictorial illustrations and works 
connected with the fine arts, are those which are 
contained in sections 4948-4971 of the Revised 
Statutes, in regard to copyrights. 

[Cited in Rosenhaeh v. Dreyfuss, 2 Fed. 223; 
Higgins V. Keuffel, 30 Fed. 627.] 

[This was a motion for an injunction by 
James L. Marsh and others against George 
Warren and Alexander L. Fairweather.] 

Amos Broadnax, for plaintifCs. 
Hall & Blandy, for defendants. 

BLATCHFORD, District Judge, Tbe stat- 
utory provisions wbich confer the rights and 
regulate the remedies of persons who register 
in the patent office, under the act of June 18, 
1874 (18 Stat. 78), prints or labels designed 
to be used for any other articles of manufac- 
ture than pictorial illustrations and works 
connected with the fine arts, are those which 
are contained in sections 4948-4971 of the Re- 
vised Statutes, in regard to copyrights. The 
excliisive right of printing and publishing, 
given by section 4952, is given to the author 
or proprietor only on complying with the pro- 
visions of sections 4948-4971. One of those 
provisions (section 4956) is, that no person 
shall be entitled to a copyright unless he 
shall, "before publication," deliver at the 
proper office, (in this case the patent office,) 
a printed copy of the title of the article in re- 
spect of which the copyright is to be claimed. 
In the present case the first label and its title 
were registered September 24th, 1875. I tm- 
derstand the bill to state that this label was 
used by the plaintiffs' assignors, in the sale 
of their mixture, and of the bottles contain- 
ing it, to which such label was affixed, before 
that date, and as early as the mixture itself 
was sold, to wit, June or July, 1875. The sale 

1 [Reported bv Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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of the bottles of the mixture, with the label 
on it, was a publication of the label. At all 
events, the bill does not allege that the title 
and label were deposited before the publica- 
tion of the label. Such averment is neces- 
sary. As to the other three labels, they and 
their titles were registered March 20th, 1877, 
and I understand the bill to state that those 
labels were used by the plaintiffs before that 
date, in the sale of the mixture. 
The motion for an injunction is denied. 



Case Wo. 9,12S. 

MARSH V. WHITMOKE. 

[1 Hask. 391.] i 

Circuit Court, D. Maine. Feb., 1872.2 

Pleading is Equity — Weight of Answer — 
Pledge Bosds— Sale at Auction — Purchase 
BY Pledgee — Voidable — Laches — Neglect bv 
Attorney — Indemnity. 

1. The answer to a bill in equity, so far as re- 
sponsive, is to be taken as true, unless disproved 
by evidence of greater weight than the testimo- 
ny of a single witness. 

2. Bonds, pledged as security for liability in- 
curred by the pledgee, cannot be purcliased by 
him, even though they are sold at public auc- 
tion. 

3. Bonds, purchased by the pledgee at such 
sale, may be redeemed by the pledgor at his pleas- 
iire within a reasonable time. 

4. Such purchase is voidable by the pledgor, 
and not absolutely void. 

5. The pledgor, having knowledge of all the 
circumstances of the sale, after the lapse of elev- 
en years is barred in equity from avoiding the 
sale by his own laches. 

6. If such pledgor would avoid the effect of 
each lapse of time in equity, on the ground of 
concealed fraud, he must set forth in his bill 
with particularity, when and by what means the 
fraud was discoveired. 

7. Neglect, by an attorney at law of his duty 
in collecting demands left with him for collec- 
tion, is not a subject of equity jurisdiction, as the 
parties have a full and complete remedy at law. 

8. An officer has a right to require indemnity 
from the plaintiff before he is compelled to at- 
tach property of the debtor. 

9. An attorney at law is justified in acting ac- 
cording to the decision of the supreme court of 
a state, although it be afterwards reversed by 
the supreme court of the United States. 

In equity. Bill by a pledgor [George S. 
Marsh], charging that the respondent [Na- 
thaniel W. Whitmore] fraudulently convert- 
ed to his own use bonds given him as a 
pledge, and asking that he account for the 
same. The answer denied all fraud, and 
alleged that the bonds were lawfully sold 
and applied to the payment of the pledgor's 
debt, the paj^ment of which they were pledg- 
ed to secure. 

Hanno W. Gage, A. G. Stinchfield, and 
Sewall O. Strout, for orator. 
Artemas Libbey, for respondent. 

1 [Reported by Tbomas Hawes Haskell, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 21 Wall. (88 U. S.) 178.] 



FOX, District Judge. The rule being well 
established in equity, that all the allegations 
of the answer, which are responsive to the 
bill, shall be taken as true, unless they are 
disproved by evidence of greater weight 
than the testimony of a single witness, it 
becomes important to compare the bill and 
answer to ascertain how far the latter is to 
be deemed evidence in the case, as the only 
evidence produced by the complainant in 
support of his bill is his own testimony, and 
some few exhibits which are not very ma- 
terial. 

The bill was filed March 12. 18G9, and 
charges, that in 1855 the complainant owned 
§0,500 of bonds of the Kennebec and Port- 
land Railroad, issued in October, 1852, and 
$2,000 of notes of said corporation; that be- 
ing indebted to certain parties in the state of 
Maine, he retained the respondent, a counsel- 
lor at law, as his counsel and attorney to ef- 
fect a compromise with his creditors, the I'e- 
spondent agreeing to advance money for that 
purpose, if the complainant would entrust and 
deliver to him the bonds and notes as secur- 
ity and indemnity for his advances and a 
fair and reasonable compensation for his 
services; that confiding in the respondent as 
his counsel and agent, he delivered to him 
the bonds and notes, who received the same 
upon the trust aforesaid, and agreed not to 
sell or dispose of said securities without 
complainant's consent, and not to claim or 
demand thereof more than was fair or suffi- 
cient to fully indemnify him for his ad- 
vances and services, and when indemnified, 
to return to complainant on demand so much 
and such parts thereof as w^ere not neces- 
sary to indemnify him; that at the time the 
securities were delivered to Whitmore, com- 
plainant instructed him to sue the notes 
and attach certain personal property of the 
corporation pointed out by complainant, and 
if not thus paid to collect the same from 
the stockholders who were personally liable, 
and that Whitmore agreed to attend diligent- 
ly to the collection of the same. The bill 
further charges as follows: 

"That on or about the first day of Octobei", 
A. D. 1856, at said Gardiner, your orator 
not consenting thereto, the said Whitmore, 
in violation of said trust and of his duty as 
counsel, attorney, and agent of your orator 
as aforesaid, caused said bonds to be sold 
at auction. 

"And your orator further shows unto your 
honors that the said Whitmore. as well be- 
fore as after said sale, pretended and rep- 
resented to your orator that he had ex- 
pended large sums of money and incurred 
great expense for and on account of your 
orator in the premises, and that his said 
advances and services, together with the 
amount due and owing him for his said 
advances to your orator, greatly exceeded 
the fair value of said securities entrusted 
to him as aforesaid; that the sale of said 
bonds as aforesaid was a bona fide sale 
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after due and sufficient notice and advertise- 
ment thereof; that said bonds brought all 
they were fairly -worth in the market; that 
the purchaser was a bona fide purchaser 
thereof at said sale; that said notes were 
of no value and were not collectible of said 
company or of the stockholders of said com- 
pany, and that your orator was largely in- 
debted to him for his said advances and 
services after he had fairly and faithfully 
realized out of said securities so entrusted 
to him, all they were fairly worth; and 
your orator confiding in him as his counsel, 
attorney, and agent as aforesaid, believed 
such representations to be true. 

"And your orator is now informed and 
believes and charges, that the amount due 
and owing the said Whitmore by your orator, 
for his said advances to your orator and on 
his account and for services rendered as 
aforesaid, was the sum of twenty-five hun- 
dred dollars or thereabouts, and no more; 
that the representation of the said Whitmore, 
that there was due him from your orator a 
much larger sum than said securities were 
fairly worth, or than could be fairly realized 
therefrom, were and are untrue; that the 
sale of said bonds as aforesaid was not a 
bona fide sale upon due notice and sufficient 
advertisement thereof; that Robert Thomp- 
son, who attended said sale and became the 
purchaser of said bonds, did so by the pro- 
curement of said Whitmore; that said 
Thompson bid in said bonds not for himself 
or on his own account, but for and on ac- 
count of said Whitmore, and for much less 
tlian the real value therefor, viz.: for and 
at the rate of five cents on a dollar or there- 
abouts, as your orator is informed and be- 
lieves; that the said bonds were never de- 
livered to the said Thompson after said pre- 
tended sale, and he paid nothing therefor; 
that said bonds weye at the time of the sale 
and representations aforesaid, as the said 
Whitmore well knew, of the fair value of 
§6,500 or thereabouts, and said sale was 
so made in order to deceive, defraud, and 
injure your orator in the premises, and 
for the purpose of defeating and extinguish- 
ing said ti-ust find your orator's right to 
reclaim and redeem said securities, and that 
said Whitmore might obtain the title to the 
same for much less than the real value there- 
of; that said notes were at the time they 
were received by said Whitmore and long 
aftenvards collectible of said company and 
of the stockholders of said company, as 
the said Whitmore well knew; and that if 
said notes had not been collected by said 
Whitmore, the failure to collect them is 
attributable solely to his gross neglect, by 
reason whereof he has become and is just- 
ly chargeable with the full amount of said 
notes and interest thereon. 

"And your orator f vurther alleges, that he did 
not, until lately, by reason of the fraudulent 
concealments of said Whitmore in the prem- 
ises, come to a knowledge of the matters and 



things alleged; that he was ignorant touching 
the fraudulent conduct and "practices of said 
Whitmore; and that he was wholly igno- 
rant of his rights in this regard, or that he 
could have redress at law or in equity touch- 
ing the premises, and remained so till he had 
consulted counsel and been advised just 
previous to filing this bill of complaint; that 
within two years he had demanded of said 
Whitmore an account of said trust property 
and of the amount received bv him on ac- 
count of the same which he unreasonably 
neglected and refused to render. 

"Wherefore he prays, that he may be re- 
quired to make full, true and direct answer 
to all and singular the matters therein be- 
fore stated and charged, and also to the 
several interrogatories thereunder written, 
and that he may be required to account, 
&c., and surrender the stock received by 
him in exchange for said bonds, or pay the 
value thereof in money, &c.'* 

The second specific interrogatory contain- 
ed in the bill is: 

"Whether you caused said bonds or notes 
to be sold at auction about October 1, 185G, 
and what advertisement of such sale you 
gave? Whether they were bid in by one 
Robert Thompson, and if so, whether he 
purchased for himself and on his own ac- 
count, or for you and your account. Wheth- 
er you delivered the same to him after said 
sale, and at what price were they struck off 
to him? If not bid in by said Thompson, 
then by whom and for how much?" 

And the fifth is: 

"Whether you represented to the plaintiff 
after the saleofsaidbonds,thatyou had made 
such sale at public auction after duly adver- 
tising the same, and such sale was bona 
fide?" 

The respondent in his answer admits he 
was an attorney at law, but denies that he 
was ever employed by the complainant as his 
attorney or agent, or in any capacity to ad- 
just and compromise his liabilities with his 
creditors, and avers: 

"That he never undertook to effect such 
a compromise, or to advance money for that 
purpose, and that the bonds and notes men- 
tioned in the bill were not entrusted to him 
for any such purpose as is alleged in the 
bill; but that it is true, that on July 13, 1S55, 
he did receive of the complainant $6,500 of 
the bonds to secure H. W. Paine and him- 
self against any and all liabilities which 
they or either of them had or might incur 
for or on account of said complainant, and 
especially to secure the payment of three 
notes of that date, given by complainant to 
respondent, and amounting to $3,481.57, and 
also to secure the payment of a note of §90 
given by complainant to C. Danforth on 
which said Whitmore was surety. 

"That complainant never paid either of 
said notes, although repeatedly urged so to 
do, and that Aug. 27, 1856, he and Paine 
notified complainant that the bonds would 
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be sold at auction Oct 1, 1856, at Gardiner, 
if the notes were not paid, but at tlie earnest 
solicitation of complainant and his promise 
that he would soon adjust the whole matter, 
the sale was waived; that complainant paid 
no fux-ther attention to the matter, and on 
JIarch 20, 1857, respondent notified him he 
should sell the bonds on the 4th of April, 
but hoping that the matter might be adjust- 
ed the sale was again waived till May 26, 
1857, when he advertised the bonds for sale 
June 20, 1857, at ten o'clock, at the Gardiner 
Hotel, and notified the complainant in writ- 
ing of the time and place of sale, and the 
complainant replied in writing that the re- 
spondent must do with said bonds what he 
thought was best for all concerned, and he 
fully believed it was best then to sell the 
same. 

"That notice of the sale was published 
three weeks successively in the Saturday 
Evening Transcript, a paper published in 
Gardiner; that he sold S4,500 of said bonds 
at auction at the time and place appointed 
for $950, when the sale was adjourned by 
the auctioneer to the 23d day of said June, at 
the same place, when the balance of said 
bonds, being $2,000, were sold at auction for 
$410. 

"That $500 of said bonds were purchased 
by E. A, Ohadwick for $100.50, and $1,000 
by W. L. Lewis for $204, and the balance 
was purchased by the respondent, and im- 
mediately after said sale, he sent said Marsh 
the auctioneer's account of the sale, contain- 
ing the names of the purchasers and the 
prices paid, and endorsed the proceeds of 
said sale on the said notes of the complain- 
ant. That the respondent afterwards bought 
of said Chadwick and Lewis the bonds pm*- 
chased by them, at the same prices they were 
sold for, and that the prices for which said 
bonds sold were the full and fair value of said 
bonds at that time, and more than he could 
get offered him at private sale, on enquiry for 
a purchaser. 

"That after that, in 1858 and 1859, said 
bonds of said railroad depreciated in value 
so that they sold in the market at ten dollars 
on the hundred and thereabouts. That in 
1858 he sought an interview with the com- 
plainant at Augusta in this state, for the pur- 
pose of trying to get a full settlement of his 
matters with htm, and the complainant then 
stated to him that he received the account of 
the sales sent him by respondent. That he 
then represented to the complainant that there 
was considerable due him over and above 
the proceeds of said bonds and his securi- 
ties, and urged him to pay, saying to him, 
that though he was not the owner of the 
bonds, he could get them, and would do so 
and give up all if he would pay, but the com- 
plainant answered, in substance, that he 
did not think the bonds worth so much as 
they sold for, that he must keep what re- 
pondent had got, and if complainant ever got 
able he would pay the balance. 



"That he was never guilty of any fraudu- 
lent practices towards the complainant in any 
way, nor did he in any way conceal any 
facts in regard to the premises from the 
complainant, but on the contrary, the sale 
of said bonds was fair, in good faith, after 
due notice, made for the purpose of realizing 
the most possible for the complainant from 
the same, and when they were depreciating 
in the market, and continued to do so for 
some years after, till they were worth but 
half as much as they were sold for at the 
sale; that all the facts were fully stated to 
the complainant and he fully approved and 
ratified the proceedings in regard to the sale 
of said bonds, and he submits, that if he had 
not so ratified and approved said proceed- 
ings, he has been guilty of such laches, after 
having a full knowledge of the facts, that he 
is not entitled to the relief prayed for in his 
bill of complaint." 

To the second interrogatory propounded to 
him the respondent makes answer: 

"He did cause the bonds to be advertised 
and sold, as is fully set forth in the answer. 
* * * The complainant was personally 
notified as early as the first day of June, 1857, 
or thereabouts, of the time and place of 
sale. Kobert Thompson was not the pur- 
chaser of any of the bonds. The names of 
the purchasers and the prices for which they 
sold are hereinbefore fully specified." 

The main groundwork of the bill is an al- 
leged sale of these bonds by the respondent 
in violation of his duty as trustee, and a 
purchase of them by himself, through the 
intervention of one Thompson, in fraud of 
complainant's rights, of which acts of the 
respondent the complainant avers he had no 
knowledge by reason of the fraudulent con- 
cealment of Whitmore, till a short time be- 
fore the suit was instituted. These mat- 
ters are charged with fullness and particu- 
larity, and the respondent is called upon to 
make full, trae, and direct answer thereto. 

In his answer, the respondent denies that 
any fraudulent practices were committed by 
him in the sale, but states, that the sale 
was at public auction after due notice to com- 
plainant; that the larger portion of the bonds 
were bid in by the respondent, and the bal- 
ance by Chadwick & Lewis, from whom the 
I'espondent purchased them at the prices 
they were sold for at the auction; that the full 
cash value of the bonds was then realized, 
viz.: about twenty per cent, and that in a 
year they fell to ten per cent. 

To that portion of the bill which alleges 
complainant had no notice of the sale, and 
that respondent was the purchaser, he an- 
swers, that immediately after the sale he 
sent complainant the auctioneer's account of 
the sale, containing the names of the purchas- 
ers and the prices at which the bonds sold, 
which account the next year at Augusta 
complainant acknowledged the receipt of. 

The complainant in his bill sets forth 
statements made to him by the respondent, 
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"that the sale -^vas bona fide, after due and 
sufficient notice and advertisement thereof; 
that said bonds brought all they were fairly- 
worth in the market; that the purchaser 
was a bona fide purchaser thereof;" and also 
propounds to him interrogatory fiye on- the 
same subject 

The respondent was thus called upon not 
only to answer the specific interrogatory, but 
also the allegations in the bill as to state- 
ments and admissions made by him on this 
matter. In reply thereto he states, that at, 
Augusta in iSoS the complainant admitted 
he had received the account of sales sent 
him by respondent, and that respondent told. 
Mm there was considerable due on the notes 
over and beyond the proceeds of said bonds, 
and that though he was not the owner of 
the bonds he could get them, and would do 
so, and give up all if he would pay; but that 
complainant replied that he did not think the 
bonds worth so much as they sold for and 
that respondent must keep what he got, and 
if he ever got able he would pay the bal- 
ance. 

To the fifth specific interrogatory respond- 
ent's reply is: 

"I did after said sale send to the complain- 
ant the auctioneer's account of the sale, giv- 
ing names of purchasers and prices for which 
the bonds sold, and afterwards, at the inter- 
view in Augusta, in 1S58, I did state to the 
complainant, in substance, but not in the 
precise words, that I made the sale at auc- 
tion after duly advertising the same, and 
that the sale was a good sale. I did not, to 
my recollection, use the words bona fide. I 
then stated to the complainant the gross 
amount of the sale and that it had been ap- 
plied on the notes." 

The court is of opinion that the answer 
is so far responsive to the charges and sub- 
stance of the bill as to be evidence in be- 
half of the respondent, and to prove that the 
bonds were sold at public auction after due 
notice to complainant and advertisement in 
the public prints, and that soon after the 
sale the complainant had fuU information 
as to the prices realized and by whom the 
bonds were purchased. Is this evidehce 
overcome by satisfactory evidence of the 
witnesses, or by the testimony of one wit- 
ness corroborated by facts and circumstances 
which give it greater weight than the an- 
swer? 

All the testimony in contradiction of the 
answer is found in the complainant's deposi- 
tion; and in that he does state that the first 
he knew of the bonds being bid in by re- 
spondent was in 1869^ and that he had a 
conversation with him a few years before, 
and he then said, he had no interest in the 
bonds, and that it was a bona fide sale. But 
to the seventh cross interrogatory which is: 
"State whether the respondent met you in 
the court house in Augusta in 1858 and ex- 
plained to you the sale of the bonds and the 
situation of the notes, and what you said to 
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him, if anything?" Heanswers: "Ihavesome 
faint recollection of meeting him some time, 
but can't say when or where- The sub- 
stance of the conversation I cannot recol- 
lect." This answer certainly does not afford ■ 
much support to the statements foimd in his 
bill, which was sworn to by him March 9, 
1869, and which purports to give with some- 
detail the admissions made to him by the 
respondent. The complainant does not pre- 
sent himself as a witness in all respects- 
worthy of entire reliance and confidence as 
to the txTith and accuracy of his statements. 
The averments made by him in his bill as to 
the motives and purpose of this pledge of 
these securities is most clearly shown byr 
the receipt given at the time to be erroneous, 
and that, on the contrary, the respondents- 
statement in his answer upon this point is- 
true and con*ect; and it is equally manifest 
that the complainant must have been aware^. 
prior to 1869, that the bonds were bid in by 
respondent, as the bill was filed in lllarch, 
1869, and the demand for an account was- 
made by his attorney on the respondent on 
the 7th of the preceding January, while in 
his bill he states that he did not until lately 
come to a knowledge of these matters, and. 
that within two years of the filing of the 
bill he had demanded an account of his trust 
from the respondent. 

The evidence produced by the complainant 
is not sufGicient, in the opinion of the court, 
to overcome the effect of the answer accord- 
ing to the well-established rules in equity. 

Two causes of action are set forth in the 
complainant's bill; one on account of the 
bonds, and the other on account of the notes; 
and although the bill charges that both bonds 
and notes were at the same time pledged to 
the respondent, it is quite certain that sudt 
was not the case. The memorandum givea 
July 13, 1855, at the time the bonds were de- 
posited with respondent, does not mention the 
notes, and the answer states that they were 
not received by respondent imtil the next 
year. "They were left with him for collec- 
tion with authority to retain them as secur- 
ity for his claims on the complainant;" and. 
the bill charges that "the complainant point- 
ed out certain personal property of the cor- 
poration, which he directed to be attached, 
and if the notes were not thus paid, to pro- 
ceed against the stockholders on their person- 
al liability, and that if the same are not col- 
lected, it has been owing to the gross neglect 
and willful default of said Whitmore." 

This abstract from the bill demonstrates- 
that so far as any claim is made against the- 
respondent on account of the notes, it is solely- 
founded on the neglect of his duty as an at- 
torney at- law. There is no charge of any 
fraud in this respect, but the whole gravamen- 
is neglect; and this portion of the bill is 
nothing more than inserting in a bill in equity 
a count in case for neglect of duty as an at- 
torney at law, in collection of demands en- 
ti'usted to him for that purpose. A full andi 
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complete remedy at law exists, and may be 
had by complainant, if the facts would sus- 
tain such a suit, and It Is clear that this court, 
as a com-t of equity, should not sanction such 
an attempt to confound the jurisdiction of the 
courts. 

It is equally clear on the evidence, that the 
respondent has not been guilty of any negli- 
gence in this behalf. From his letter of 
March 20, 1856, to complainant, it appears 
*'that the officer would not attach the proper- 
ty unless he had a bond of indemnity," which 
security he had a right to require, and it was 
the complainant's duty to furnish, if he de- 
sired the attachment to be made. It is shown 
by the testimony of INXi*. Bradbury, "that the 
corporation failed and became insolvent in 
the latter part of 1855, and has continued in- 
solvent ever since, and that all its property, 
so far- as he knew, was covered by mortgages; 
that he had many demands in his office for 
collection which he was unable to collect or 
secure, could discover no means of securing 
them, and that in a suit against the stock- 
holders, the supreme court of Maine held 
they were not liable." This decision was 
made in 1858, and was almost universally ac- 
quiesced in by the profession. Hundreds of 
actions were decided in accordance with it, 
and it was not until December, 1864, that the 
decision was reversed by the supreme court 
of the United States. An attorney certainly 
cannot be chargeable with negligence, when 
he accepts as a correct exposition of the law, 
a solemn decision of the supreme court of the 
state. 

The memorandum of July 13, 18oo, shows, 
that the bonds were deposited with Whitmore 
to secure to him the payment of complain- 
ant's notes and the note to Danfoith, on 
which "Whitmore was surety, and that "the 
coupons of said bonds may be applied by 
Whitmore towards said notes." The notes 
were not paid at maturity, and payment was 
repeatedly demanded without avail until the 
bonds were sold at public auction after no- 
tice to the complainant. The full market 
value of the bonds was realized, but the re- 
spondent himself purchased $5,000 of the 
amount at the sale, and was recognized as the 
purchaser hy the auctioneer, and $1,500 were 
bid off by other parties from whom the re- 
spondent purchased them at the price they 
were sold for at auction. It does not appear 
that those parties at the sale acted in behalf 
of, or by any understanding with "Whitmore, 
although it may be inferred such was the 
case from their subsequent dealings with the 
bonds. 

It is quite clsar that a pawnee cannot be- 
come the purchaser of the property pledged, 
even when sold at public auction. The law 
imposes upon him this restraint to insure good 
faith and fidelity on his part. This rule has 
been recognized both by American and Ro- 
man law. Story, Bailm. § 319; Maryland 
Fire Ins. Co. v. Dalrymple, 25 Md. 242; Mid- 
dlesex Bank v. Minot, 4 Mete. [Mass.] 325. 



The sale therefore was tortious and invalid 
as against the complainant, and it depended 
on his election whether it should become op- 
erative. It was voidable by him, but not ab- 
solutely void. The complainant was fully ad- 
vised of the names of the purchasers and of 
the amount for which the bonds sold as early 
as July, 1857. The bonds continued to de- 
preciate in the market until the next year, 
when they would not have produced more 
than half the amount for which they had been 
sold. In 1863 the complainant himself sold 
some of the same class of bonds for thirty 
per cent flat, and Mr. Bradbury states that 
he received some from him at that rate in 
payment of his account. It was not until 
January, 1869, that the complainant made any 
claim to the bonds, or that the respondent 
was in any way accountable to him for any 
breach of contract or misconduct in relation 
to them. 

The complainant, after full knowledge of 
all that had been done by respondent, acqui- 
esced, and by his silence, sanctioned and 
adopted the proceedings of the respondent for 
more than eleven years, during which time 
there had been great changes in the value of 
these securities, falling fifty per cent. hQlow 
the amount for which he had been credited 
on his notes, and subsequently rising in value 
till they are said to be worth nearly their 
face. 

Will a court of equity sanction such silence 
and delay, and allow a party thus to reap so 
large a benefit from his remissness? The 
court cannot but be of opinion that it was the 
duty of the party, when fully advised of 
what had been done, in some way within six 
years at least, to have communicated to the 
respondent his disaffirmance of his conduct, 
and to have notified him that he should in- 
sist on his rights; and that after so long a 
time, and such great changes In the value of 
the property, it is not consistent with the prin- 
ciples which guide courts of equity, to per- 
mit him to repudiate the tiansaction at so 
late a day. If he could repudiate it after a 
sleep of eleven years, under full knowledge 
of the wrong inflicted upon him, there would 
seem to be no limit or restraint which could 
be imposed upon him or his representative in 
case of his decease. In Doggett v. Emerson 
[Case No. 3,960], Judge Story says: "Lapse 
of time in many cases is a most important 
consideration and weighs much, and some- 
times, est maximi et momenti ponderis, espe- 
cially when there has been a great change of 
circumstances as to the character and value 
of the property in the intermediate period; 
and a fortiori where the party complaining 
has been fairly put on his diligence, and has 
had ample means of inquiring as to all the 
material facts, and has chosen to lie by in 
gross indifeerence and indolence." See, also. 
Hough V. Richardson [Id. 6,722], 

"There is a defence peculiar to courts of eq- 
uity, founded on lapse of time and the stale- 
ness of the claim, where no statute of limita- 



[16 Fed. Cas. page 827] 

tions governs the case. In such cases, courts 
of equity often act upon their own inherent 
doctrine of discouraging, for the peace of so- 
ciety, antiquated demands, by refusing to in- 
terfere -where there has heen gross laches in 
proseeuthig the claim, or long acquiescence in 
the assertion of adverse rights." Story, Eq. 
Jur. § 1520, approved by the supreme court 
of the United States, in Wagner v. Bau:d, 7 
How. [48 TJ. S.] 258; Badger v. Badger, 2 
Wall [09 U. S.] 94; Id. [Case No. 718.] The 
statute of limitations is not pleaded in the 
<iase at bar, but laches is relied on and dis- 
tinctly set forth as matter of defence in the 
answer, and in the opinion of the court the 
complainant is clearly chargeable with such 
neglect of his rights as to bar hun of all 
.claim to redress, which otherwise he might 
have been entitled to. 

The complainant avers that he "did not, im- 
til lately, by reason of the fraudulent con- 
cealments of said Whitmore in the premises, 
come to a knowledge of the' several matters 
and things hereinbefore alleged," but he does 
not state when or by what means the fraud 
was discovered. Such general and unsubstan- 
tial allegations of excuse cannot be regarded 
by a court of equity as sufficient. On the 
contrary, it is well settled that if the com- 
plainant would avoid the effect of lapse of 
time, or the statute of limitations, on the 
ground of concealed fraud, he must set forth 
with particularity when and by what means 
the fraud was discovered, and the averment 
so made must be supported by proof. Badger 
V. Badger, supra. In New Albany v. Burke, 
11 Wall. [78 U. S.] 107, the same length of 
time had elapsed since the transaction had 
taken place, and the court says, "No excuse 
is therefore shown for the long delay, and it 
is difficult to see why tliey are not barred by 
the rule in equity analogous to the statute of 
limitations." 

At the hearing, objection was taken that 
Paine should have been joined as a party re- 
spondent. This objection, under the circum- 
stances, does not appear to have been made 
seasonably, as the case was allowed to come 
to argument before it was presented. It was 
admitted that Paine was a citizen of Massa- 
chusetts at the time the bill was filed, and 
it was shown that he never actually received 
the bonds, or in any way took any control 
over the same. It did not appear that he had 
made any advances or incurred any liabihties 
on account of the bonds, or that he had any 
claim or right of any kind to the same, or 
had ever asserted such right, and that the 
bonds were retained and held by the respond- 
ent, and by him disposed of, and that the pro- 
ceeds had been by him applied toward the 
satisfaction of the liabilities of the complain- 
ant. If he had any reason to suppose that 
Paine had any interest to be affected by the 
decree, we think he should, in an earlier 
stage, have made known his claim and 
brought it to the knowledge of the court The 
biU asks for relief only against the proceed- 
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ings and dealings of the respondent with the 
bonds, and makes no claim that Paine has in 
any way wronged or injured the complainant; 
and although Paine might properly have been 
made a party, we do not thmk that it was 
necessary that he should be a party in order 
to have done full justice between the com- 
plainant and respondent If the case could 
have been sustained on its merits, the case of 
Story V. Livingston, 13 Pet [38 U. S.] 359, 
fully sustains this view of the objection. See, 
also, 1 Daniell, Ch. Prac. 285. 
Bill dismissed, with costs. 

[The decree dismissing the hill was affirmed 
upon appeal to the supreme court. Mr. Justice 
Field delivered the opinion. 21 Wall. (JxS U. 
S.) 178.] 

MARSHAL, Ex parte. See Case No. 14,174. 
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In re MARSHALL. 
[1 Lowell, 462; 1 4 N. B. R. 106 (Quarto, 27).] 
District Court, D. Massachusetts. Aug., 1870. 

BaSKROPTOT— DiSCHAKGE— PkOPEKTX LOST GAM- 
ING— ACQUIRED. 

Property acquired in gaming is assets, which, 
if the bankrupt spends in gammg, he loses his 
discharge. 

In bankruptcy. 

S. J. Thomas & G; F. Verry, for objecting 
creditors. . 
J, Nickerson, for debtor. 

LOWELL, District Judge. The objection to 
the bankrupt's discharge is that he lost a part 
of his property in gaming. The evidence tends 
to show that he was interested in a gambling 
house in Boston, and that he did lose money 
at that house and in some othei-s like it. 
The preponderance of evidence supports the 
allegation of losses sustained in that way. 
On the other hand, the evidence for the de- 
fence tends .to show that the bankrupt had 
lost all his property some years ago, so that 
whatever he may from time to time have made 
or lost, he is no worse off now than if he had 
never lost at all. From this the argument 
is deduced that he never had any property to 
which creditors had a right to trust, and can- 
not justly be said to have lost any property in 
gaming. It is said that, if the law should be 
rigidly applied in such a case, the creditors 
would receive an undue advantage, because 
they could always prevent the discharge of 
a person to whom they had given credit with 
a full knowledge of the character of the busi- 
ness, and an understanding of its hazardous 
nature. 

So far as this argument applies to gambling 
debts the bankrupt would have the remedy 
in his own hands, because the debts, if ob- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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jected to, could not be proved against his es- 
tate; as it regards other debts, much of its 
force would depend on the circumstances 
under which each particular debt was con- 
tracted. A creditor may kno-w that his debtor 
has property without linowing how he ac- 
quired it, or he may lend him money or sell 
him goods for some legitimate purpose with- 
out reference to his occupation. And such 
are some, at least, of the debts in this case. 
I cannot limit the general language of the 
statute, though its effect may be, and I think 
is, to consider property acquired in gaming 
to be assets, which, if the bankrupt spend in 
gaming, he loses his discharge. It is impos- 
sible to look into the mode in which sucli 
property as the statute speaks of has been 
acquired. If property once in ihe possession 
of the bankrupt is spent in gaming, which, 
if not so spent, would be assets in bankrupt- 
cy, the case is made out. It is too late after 
it is spent to say that it was unlawfully ac- 
quired, or acquired in any particular way, or 
that creditors are no worse off on the whole. 
The case does not by any means show that 
whatever the defendant won was lost imme- 
diately, but rather that he had considerable 
sums at times, which he aftei-wards lost. I 
cannot distinguish such losses from those 
which any other debtor might sustain in a 
similar way. The statute is clear and esplie- 
it, and cannot be constmed away in favor of 
one whose profession is gambling, though its 
operation may be somewhat severe in such a 
case. Neither the knowledge of his creditors 
of his course of business, nor any intent on 
his or their part, is material. The fact only 
can be inquired into. Nor does the law in 
the matter of discharge invest the court with 
discretion, as it does so largely in England. 
It is a mere question of legal right. Dis- 
charge refused. 
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MARSHALL v. BALTIMORE & 0. R. CO. 

[Taney, 204.] i 
Circuit Court, D. Maryland. Nov. Term, 1852.2 
Contracts — Lobbtixg — Polict of Law— Cou- 

CEALMEXT OP PDRPOSB IX ADVOCATE SO. 

1. No action will lie on a contract to pay for 
services rendered in obtaining the passage of a 
law through the legislature, by what is commonly 
termed lobby members, the same being against 
the policy of the law, and void. 

2. Such a contract is against the policy of the 
law, and void, if, at the time it was made, the 
parties agreed to conceal from the members of 
the legislature the fact, that the plaintiff was 
employed by the defendant, as its agent, to ad- 
vocate the passage of the law it desired to ob- 
tain, and was to receive a compensation in mon- 
ey for his services, in case the law was passed 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 16 How. (57 U. S.) 314.] 
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by the legislature, at the session referred to in. 
tlie agreement. 

3. If there was no actual agreement to prac- 
tise such concealment, yet, the plaintiff will not 
be entitled to recover, if he did conceal from the 
members of the legislature, when advocating the 
passage of the law, that he was acting as an 
agent for the defendant, and was to receive a 
compensation in money, in case the law passed. 

This action was instituted the 22d of Au- 
gust 1850, on an alleged agreement by the 
defendant, to pay the plaintiff [Alexander J, 
Marshall] the sum of fifty thousand dollars, 
in six per cent bonds of the defendant, at 
their par value. This sum was claimed un- 
der the said agreement, as a compensation 
for seiwices rendered by the plaintiff, in pro- 
curing from the legislature of Virginia, the- 
right of -way for the defendant's railroad • 
through that state. 

By agreement all errors in pleading were 
waived, but the plamtiff was to furnish the 
court, before the day of trial, a statement of 
his grounds of claim, and the defendant was, 
in like manner, to furnish a statement of its 
grounds of defence. 

The grounds of claim furnished by the 
plaintiff were as foUows: The plaintiff, in. 
pursuance of the agreement of counsel here- 
tofore made, specifies as the grounds of his- 
claim: 

I. 1st. The contract between the plaintiff* 
and defendant for the payment and delivery 
to the plaintiff of the sum of fifty thousand 
dollars, in the six per cent, bonds of the de- 
fendant, at their par value, upon the terms 
and considerations specified, and to be foimd 
in the resolutions passed at a meeting of the 
committee of correspondence appointed to 
take charge of the general subject in regard 
to measures for obtaining the right of way 
through the states of Virginia and Pennsyl- 
vania, on the 12th of December 1846. And 
the further resolution of the said committee, 
passed on the 18th of January 1847; and in 
the letter of Louis McLane to the plaintiff, 
dated the 18th of January 1847, and in the 
letters of the plaintiff to the said Louis 
McLane, of the 9th of February 1847, and the 
reply of said Louis McLane thereto, of the 
11th of February 1847. 2d. The performance 
of that contract, by plaintiff's attendance at 
Richmond, during the session of the legis- 
lature of Virginia of 1846-1847, in order to 
superintend and further any application, or 
other proceeding, to obtain the right of way 
through the state of Virginia, on behalf of 
the defendant, and to take all prompt meas- 
ures for that purpose. 3d. The happening- 
of the contingencies whereon said compensa- 
tion was payable, by the passage of the law 
by the legislature of Virginia of the 6th 
March 1847, and the acceptance of said law, 
by the acting under it by the defendant; by 
which law, upon the election of the city of 
Wheeling, not to pay to the company the dif- 
ference of cost between the Grave creek and 
Fish creek routes, as specified in firet section 
of said act, or upon the failure of said city to. 
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■agj-ee to pay sxLch difference of cost, accord- 
ing to said first section, the defendant Tvas 
^utborized to- extend its road tlirougli Vir- 
ginia, to a point on the Ohio river, as low 
-down as Fish creek. 

II. The contract to he collected from all 
the correspondence between tlie plaintiff and 
liouis McLane, president of the Baltimore 
and Ohio Kailroad Company, between the 
12th of December 1846 and the 6th of March 
ISIT, touching the employment and agency 
of the plaintiff by the defendant, in superin- 
tending and furthering the applications and 
proceedings, by or on behalf of the defend- 
ant, to obtain the right of way for the de- 
fendant through the state of Virginia, to the 
Ohio river; all which coiTespondence is now 
in the possession and knowledge of the de- 
fendant. 

III. An implied contract for reasonable 
compensation for wort and labor, care and 
diligence applied, and money paid, laid out 
and expended, by the plaintiff for the de- 
fendant, at its request, in furthering and 
superintending, as its agent or counsel, the 
proceedings before the legislature of Vir- 
ginia, during the session of 1846 and 1847, 
by or on behalf of defendant, to obtain the 
right of way through Virginia, to the Ohio 
river. On which three distinct grounds, the 
plaintiff rests his claim, and insists on a ver- 
-diet in his favor. 

The grounds of defence stated Ijy the de- 
fendant were as follows:— The defendant in 
the above cause, having received notice of 
the plaintiff's grounds of claim, gives the fol- 
lowing notice of defence: 1. That the agree- 
ment sought to be enforced by the plaintiff, 
admitting his ability to make it out by legal 
proof, to the extent of his pretensions, was an 
agreement contrary to the policy of the law, 
and which cannot be sustained. 2. Admit- 
ting the said agreement to be a valid one, 
which the courts would enforce, yet the 
plaintiff is not entitled to recover, because he 
failed to accomplish the object for which it 
was entered into. 3. That the law of Vir- 
ginia, which was accepted by the defendant, 
after it had been modified by the waiver of 
the city of "Wheeling, as mentioned in the 
plaintiff's notice, was not obtained through 
the ett'orts of the plaintiff, but against his 
strenuous opposition, and furnishes him no 
ground for his present claim. 4. That there 
was a final settlement between the plaintiff 
and defendant, after the passage of the Vir- 
ginia law aforesaid, which concludes him in 
this behalf. 

The resolution of the 12th December 1846, 
•offered in evidence by the plaintiff, was as 
follows: 

"Office of the Baltimore and Ohio Railroad 
■Company, December 12, 1846. At a meeting 
■of the committee of correspondence appoint- 
■ed to take charge of the general subject in 
regard to measures for obtaining the right of 
. way through the states of Virginia and Penn- 
sylvania, there were present Messrs. Har- 
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wood, Cooke, Hoffman and O'Donnell; the 
president also attended. On motion, it was 
resolved, that the president be and he is 
hereby authorized, in addition to the agent 
heretof<ire employed by the committee for the 
same purpose, to employ and make arrange- 
ments with other responsible persons, to at- 
tend at Richmond, during the present session 
of the legislature, in order to superintend and 
further any application, or other proceeding, 
to obtain the right of way through the state 
of Virginia, on behalf of this company, and 
to take all proper measures for that purpose. 
That he also be authorized to agree with such 
agent or agents, in case a law shall be ob- 
tained from the said legislature, during the 
present session, authorizing the company to 
extend their road through thkt state to a 
point on the Ohio river, as low down the 
river as Pishing creek, and the stockholders 
of this company shall afterwards accept such 
law as may be obtained, and determine to 
act under it; or in case a law should be pass- 
ed authorizing the consti'uction of a railroad 
from any point on the Ohio river, above the 
mouth Qf the Little Kanawha, and below the 
•city of Wheeling, with authority to intersect 
with the present Baltimore and Ohio Rail- 
road, and the stockholders of the Baltimore 
and Ohio Railroad Company shall determine 
to accept and adopt said law, or shall become 
the proprietors thereof, and prosecute their 
road according to its provisions; then, in ei- 
ther of the said eases, the president shall be 
and is authorized to pay to the agent or 
agents whom he may employ, in pursuance 
of this resolution, the sum of fifty thousand 
dollars, in the six per cent, bonds of this 
company, at their par value, and to be made 
payable in any time within the period of 
five years. Resolved, that it shall be stipu- 
lated in the agreement of said agent or 
agents, employed pursuant to this resolution, 
and as a condition thereof, that if no such 
law as aforesaid shall* pass, or if any law 
that may be passed shall not be accepted or 
adopted, or used by the stockholders, the 
said agents shall not be entitled to receive 
any compensation whatever for the service 
they may render in the premises, or for any 
expense they may incur in obtaining such 
law, or otherwise. James Harwood, William 
Cooke, Samuel Hoffman, Columbus O'Don- 
nell, Louis McLane, President" 

The above resolution was modified, on the 
ISth January 1847, as follows: , 

"The committee of correspondence in re- 
gard to procuring the right of way through 
Virginia, met this ISth day of January 1847, 
at the house of Judge Harwood, the chair- 
man; present, Mr. Harwood, Mr. Cooke and 
Mr. O'Donnell; the president also attended. 
A letter from A. J. Marshall, the company's 
agent at Richmond, dated the 16th instant, 
was submitted to the committee; on motion, 
it was unanimously resolved, that the right 
of Mr. Marshall to the compensation under 
the existing contract, shall attach, upon the 
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passage of a law at the present session of 
the legislature, giving the right of way to 
Parkersburg or to Fishing creek, either to 
the Baltimore and Ohio Railroad Company, 
or to an independent company; provided 
this company accept the one, and adopt and 
act under the other, as contemplated by the 
contract. James Harwood, William Oooke, 
Columbus O'Donnell. 

"January 19, 1847. Mr. HofCman not hav- 
ing been present at the meeting yesterday, 
but coming to the railroad oflBce to-dajr, and 
having read the aforegoing minute, approved 
the same. Samuel Hoffman." 

A further modification of the resolution is 
contained in the following letter of the plain- 
tiff, to Louis McLane, of the 9th of Febru- 
ary 1847, and the reply of MeL,ane thereto, 
by order of the company, dated 11th Febru- 
ary 1847: 

"9th February. Dear Sir: Sheflfy reported, 
this morning, a route to Wheeling different 
from the prescribed route, but utterly unac- 
ceptable; you will not, in fact, be allowed 
to touch the Ohio at Fish creek; but if a 
cheaper route can be pointed out (you not to 
judge of the cheapness), you are to be 
forced to take it. I heard the bill read only, 
and need only tell yo\i Mr. Hunter says it is 
more objectionable than the present law; 
Mr. Green has promised to get a copy of the 
bill, and send it to you to-night. We antici- 
pated, from the information given us, that 
the Wheeling compromise would have given 
you Fish creek as terminus; we had rallied 
our strength on Fishing creek and Himter*s 
compromise; we had taken ground that Fish 
creek would certainly defeat the road, as 
you could not accept it; parties were organ- 
ized on this issue, and many who had voted 
against us before, had determined to vote 
with us on this issue; I think we should 
have carried it; many members wished to 
end this agitating question; it jostles and 
endangers every interest in the state. They 
would pass any reasonable law that would 
quiet this clamor, and at the same time 
would embody a fair concession to Wheel- 
ing; the extent to which a concession to 
Wheeling would be compatible with the ac- 
ceptance of the law, was the point at issue; 
we insisted that a law making Fish creek 
the terminus would be rejected, and for this 
reason we could have caiTied Fishing creek. 
In this state of things, we get the proceed- 
ings of your stockholders on Monday; their 
resolutions respond alone to the present 
laws; they emphatically reject them, and 
have no doubt that the 'prescribed route' to 
Wheeling will never do; at the same time, 
we get the 'American,' in which you are re- 
ported to say, you hope to get an acceptable 
terminus above Fishing creek. I have tak- 
en the ground, that this paper has mistaken 
and misrepresented you; I have no doubt, 
that a firm stand on your part, stating that 
Hunter's compromise would be accepted, and 
that no point higher up would be accepted, 



would have settled this question by a de- 
cided vote; I do not believe, under the pres- 
ent state of our information, you could ever 
get Fish creek as a terminus. The argu- 
ment of Wheeling, that you will go to that 
city, if you can do no better, is greatly 
strengthened; they say that all you require 
is a change of the 'prescribed' route, and an 
assurance that you can do no better. I fear 
Sheflfy's bill will be pressed to-morrow; if 
it is, I fear it will pass; it will be impossible 
to resist the belief, that if Virginia is firm, 
and will modify the route, you will go to 
Wheeling. It is necessary you should speak 
plain and speak at once; say you cannot ex- 
tend your road, unless permitted to strike 
the Ohio, at least as low as Fishing creek. 
If you will accept Fish creek, and will be 
positive that you will go no higher, I think 
you can get it; this, of course, would cut 
me out; but that cannot be helped. I wish 
to get an ultimatum from you, for I assure 
you, you will be confined to Wheeling other- 
wise. Please write to Mr. Hunter; his let- 
ter can be exhibited; take a firm stand, and 
we may yet retrieve the day; even if the 
bill gets to the senate, it may be amended. 
I am, dear sir, with great respect, your 
obedient servant, &c., A. J. Marshall." 

"Baltimore, February 11th, 1847. A. J. 
Marshall, Esq., Dear Sir: Your letter of the 
9th reached me at too late an hour to afford 
me an opportunity of consulting the com- 
mittee, and without that opportunity I could 
not give the reply I wished. It would be 
difficult for me to be more explicit than I 
have been in regard to Fish creek, and I am 
sorry that you, or any one else, should re- 
quire any more than the resolution unani- 
mously adopted by the stockholders. That 
resolution is not confined, as your letters 
seem to suppose, to the law; it, on the con- 
trary, does, and was intended most explicit- 
ly, to reject in toto the route prescribed in 
the present law; and, as Fish creek could 
only be approached by that route, or some 
part of it, as certified in Mr. L.'s letter, for- 
warded to Mr. Hunter, that point is ef- 
fectually and necessarily excluded. I am 
still free to assure you that, in the opinion 
of the committee, the stockholders will not, 
under any circumstances, construct their 
road to Wheeling, without the privilege of a 
terminus at some point on the Ohio river, 
not higher up than Fishing creek; and it is 
absolutely certain, that the compromise pro- 
posed by Sheffy will, under no circum- 
stances, or for any inducement whatever, be 
assented to; to this effect I wrote to-day to 
Mr. Hunter. At the same time, that I am 
free to give you these assurances, the com- 
mittee, after full reflection, are unwilling to 
assume the responsibility of preventing, by 
their act, the passage of a law, if nothing 
better can be had, tendering to the stock- 
holders the option of rejecting or accepting 
it, which would confine their main stem to 
Fish creek by such route as the company 
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might select. "While the committee are per- 
suaded that such a law "would not he ac- 
cepted by the stockholders, they know that 
there are a large number of them who be- 
lieve that, if such a law should now ha ten- 
dered to them, they would be thereby intro- 
duced into the state, and could hold it under 
consideration, if for nothing more, for the 
chance of getting it amended at another ses- 
sion, and we could not, therefore, be re- 
sponsible for depriving them of that option. 
In this crisis, if, after the utmost exertion, 
nothing better can be done, if it were pos- 
sible to pass Mr. Hunter's substitute, with 
Fish creek instead of Pishing creek, we 
would not undertake to prevent the passage 
of such a law; we would then refer the 
whole question to the stockholders; and I 
am authorized to say "that, everything else 
failing, if such a law as is indicated pass, 
and the stockholders adopt it, and act under 
it, in the manner contemplated by the con- 
tract, yom: compensation shall apply to that, 
as to any other aspect of the case. The 
committee do this from the sense they en- 
tertain of the labor and exertions you have 
already made, and believing that the fruit of 
these, and your further exertions, if in a 
form to be acceptable to the stockholders, 
should inure to your benefit. They do not 
suppose this was needed to insure your con- 
tinued exertions in the present crisis. It 
ought to be clearly undei-stood, however, 
that Sheffy's compromise can, in no event, 
be brought within this view; and as it re- 
gards that, the committee are willing to be 
responsible for preventing even its tender to 
the stockholders; that, or anything like it, 
is wholly impracticable; it is worse even 
than the present law; it would involve the 
employment of Knight's route, under even 
greater disadvantages, and would be prompt- 
ly and forever rejected. I am, dear sir, very 
respectfully, your obedient servant, Louis 
McLane." 

"February 11th, 1847. The committee met 
this day in the president's office; present, 
Messrs. Harwood, Hoffman, Cooke and 
O'Donnell. A letter from A. J. Marshall, 
dated the 9th inst, asking for the company's 
ultimatum, was submitted by the president; 
the same behig considered, the president pre- 
pared an answer, embodying the views of the 
committee, which being read, was unanimous- 
ly approved and adopted, and the president 
was ordered to send the same to Mr. Marshall. 
The foregoing is the letter referred to. James 
Harwood, William Cooke, Samuel Hoffman, 
Columbus O'Donnell." 

In addition to the foregoing evidence, of- 
fei-ed by the plaintiff, a great deal of testi- 
mony was offered by him to establish the 
performance of the conditions on which he 
was to be entitled to the compensation 
claimed. 

The defendants, with a view to establish 
the illegality of the contract, as against pub- 
lic policy, offered in evidence a letter of the 



plaintiff, dated 17th November 1846, together 
with an inclosed document (the reading of 
which latter was objected to by the plaintiff, 
but permitted by the court); and also two 
letters from Louis McLane to the plaintiff, of 
the 25th November and 12th December 1846, 
as follows: 

Letter of A. J. Marshall: 

"Warrenton, November 17, 1846. Dear Sir: 
In an interview with you, a few days since, 
I promised to submit, in writing, a plan by 
which I thought your much desired 'right of 
way,' through this state, might be procured 
from om* legislature; I herewith inclose my 
views on that subject, and shall respectfully 
await your reply. In offering myself as Ihe 
agent of your company, to manage so delicate 
and important a trust, I am aware I lack that 
commanding reputation which, of itself, 
would point me out as best qualified for such 
a post; of my qualification and fitness, it is 
not for me to speak, and in consequence of 
the absolute secrecy demanded, I cannot s^ek 
testimonials of my capacity, lest I should in- 
cite inquiry. If your judgment approves my 
scheme, it is probable, you might get satis- 
factory information respecting me, by a cau- 
tious conversation with John M. Gordon, A. 
B. Gordon, Dr. John H. Thomas or Joseph 
O. Wilson, all of your city; without impro- 
priety, I may say for myself, I have had con- 
siderable experience as a lobby-member be- 
fore the legislature of Virginia; for several 
winters, past, I have been before that body 
with difficult and important measures affect- 
ing the improvement of this region of coun- 
try, and I think I understand the character 
and component material of that honorable 
body. I shall have to spend six or eight 
weeks in Richmond, next winter, to procure 
important amendments to the charter of the 
Rappahannock Company; this will furnish 
reason for my presence in Richmond. There 
is an effort in progress to divide our county, 
to which we, of Warrenton, are violently hos- 
tile; this affords another reason for myself, 
and also for one or two other agents, to re- 
main in the city of Richmond, during the win- 
ter. Colonel Walden and myself are inter- 
ested in large bodies of land in Western Vir- 
ginia, near which the track of your railroad 
will pass; this is an ostensible reason for 
our active interference. I live in a range of 
country whose representation ought to be en- 
tirely disinterested on this question of 'the 
right of way;' notwithstanding which, I be- 
/ieve a plurality of our representatives have 
heretofore been in opposition; I know the in- 
fluences that effected this, and am happy to 
say they will not exist next whiter. Edward 
Broaddus, for many years a representative 
from Culpepper, a shrewd, intelligent man, 
influenced this result; Broaddus was a sort 
of protfige of the Richmond and James river 
Whigs, was distinguished and promoted by 
them, and habitually acts with them; his 
place is now filled by Slaughter, a personal 
friend of mine; I should have little fear to 
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•carry this section of the state. The proposed 
plan best spealis for itself; if you think it 
feasible, there is no time to be lost; I hope 
to hear from you at your earliest leisure. 
With entire respect, I am your humble serv- 
.•aut, &c., A. J. Marshall. 

"I tax you with the postage, as I do not 
wish to be known as in correspondence." 
Document accompanying the above: 
"In explanation of the plan I wish to sub- 
mit, it is necessary to indulge some latitude 
-of remark on the causes which have hereto- 
fore thwarted the just pretensions of your 
■company. Richmond city, the Petersburg, 
Richmond and Potomac Railroad, the James 
river canal and the Wheeling interest, acting 
•in concert, have heretofore successfully com- 
bated 'the right of way;' these interests fall 
far short of a majority in the two branches 
-of the Yirginia legislature; there is no suflB- 
•cient gi'ound, in the numeric force of this an- 
tagonist interest, to discourage the hope of 
.an eventual success. On an examination of 
their arguments, based either upon justice or 
-expediency, I find nothing to challenge a con- 
viction of right, or an assurance of high state 
policy; on the contrary, standing heretofore 
as a disinterested spectator of the straggle, 
I have condemned the emptiness and an"0- 
gance of their pretensions, and felt indignant 
•at the success of their narrow, selfish and 
bigoted policy. I have observed no superior- 
ity of talent, no gi-eater zeal or power of ad- 
vocacy in the opposition, than in favor of 
■^he right of way.' The success of a cause 
"before our legislature, having neither justice, 
.greater expediency, sti'onger advocacy or 
greater numeric strength, is matter of just 
amazement to the defeated party. The ele- 
ments of this success should be a subject of 
-cm-ious and deeply anxious investigation; for 
when the cause is known, a remedy or coun- 
teracting influence may be readily applied. I 
have no idea that any dishonorable means or 
■■appliances (further than log-rolling may be 
one) have been used to defeat the 'right of 
way.' As to log-rolling, 1 am sorry to say. It 
has grown to a system in our legislature; 
numbers openly avow and act on it, and 
never conceal their bargains, except when 
■publicity would jeopard success; no delega- 
tion are more skilful or less scrupulous at 
this game than our western right-of-way men, 
«o in that regard, there is a stand off. It 
seems to me, the great secret of this success, 
is the propinquity, the presence on the ground, 
of your opponents. The legislature sits in 
their midst; they exercise a vigilant, press- 
ing, present out-of-door influence upon the 
members. If the eapitol were located at Wes- 
ton or Clarksburg, who would question suc- 
-cess? The Richmond interest is ever present 
And ever pressing; her associates of the rail- 
road and canal are at hand, and equally ac- 
tive; you have no counteracting influence, and 
"hence the success and triumph of your op- 
ponents. If I am right in these views, your 
■<;laims, resting alone on justice, sectional 



necessity, or even high state policy, will be 
urged in vain, and must become as mere 
sounding clamor in the hall, unless you meet 
your opponents with the weapons they use so 
successfully against yourselves; experience 
shows that something beyond what you have 
heretofore done, is necessary to success; and 
in this necessity, the plan I have to submit, 
has its origin. The mass of the members in 
our legislature, are a thoughtless, careless, 
light-hearted body of men, who come there 
for the per diem, and to spend the per diem; 
for a brief space, they feel the importance 
and responsibility of their position; they soon, 
however, engage in idle pleasures, and on all 
questions disconnected with their immediate 
constituents, they become as wax, to be 
moulded by the most pressing influences. 
You need the vote of this careless mass, and 
if you adopt efficient means, you can obtain 
it; I never saw a class of men more eminent- 
ly kind and social in their intercoui-se; 
through those qualities they may be ap- 
proached and influenced to do anything not 
positively wrong, or which will not affect, 
prejudicially, their immediate constituency. 
On this question of the 'right of way,' a de- 
cided majority of the members can vote either 
way, without fear of their constituents; on 
this question, therefore, I consider the most 
active influences will ever.be the most suc- 
cessful. Before you can succeed, in my judg- 
ment, you must reinforce the 'right-of-way' 
members of the house, with an active, inter- 
ested, well-organized influence about the 
house; you must inspire your agents with an 
earnest, nay, an anxious, wish for success; 
the rich reward of their labors must depend 
on success; give them nothing if they fail; 
endow them richly if they succeed. This is, 
in brief space, the outline of my plan; reason 
and justice are with you; an enlarged expe- 
diency favors your claim; you have able ad- 
vocates, and the best of the argmnent; yet 
with all these advantages, j'ou have been de- 
feated; I think I have pointed out the cause. 
Your opponents better understand the nature 
of the tribunal before which this vast inter- 
est is brought; they act on individuals of the 
body out of doors, and in their chambers; 
your adversaries are all on the spot, anil 
hover around the careless arbiters of the 
question, in vigilant and efficient activity; 
the contest, as now waged, is most unequal. 
My plan would aim to place the 'right-of- 
way' members on an equality with their ad- 
versaries, by sending down a corps of agents, 
stimulated to an active partisanship, by the 
strong lure of a high profit. In considering 
the details of the plan, I would suggest, that 
all practicable secrecy is desirable; it strilies 
me, the company should have, or know, but 
one agent in the matter, and let that agent 
select the sub-agents, from such quarters and 
classes, and in such numbers, as his discreet 
obsei*vation may dictate. I contemplate the 
use of no improper means or appliances in 
the attainment of your purpose; my scheme 
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is to surround the legislature witli respecta- 
tile and influential agents, -whose persuasive 
arguments may influence the members to do 
you a naked act of justice; this is all. I re- 
quire secrecy, from motives of policy alone, 
because an open agency would fm:nish ground 
of suspicion and unmerited invective, and 
might weaken the impression we seek to 
make. In regard to the cost of all this, it 
must necessarily be great; the sub-agency 
must be extensive, and of first influence and 
character; all yom* agents must be inspired 
by an active zeal and determined purpose of 
success; this can only be accomplished for 
you, by offers of high contingent compensa- 
tion. I will illustrate this point by a sin- 
gle example. Were I to become your 
agent, on my plan, I should like to have the 
services of Major Charles Hunton, of this 
county; Hunton, for many yeai"S, was a 
member of our state senate; his last year of 
service was as president of that body. He 
is an unpretending man, of good understand- 
ing and excellent address; he is a great fa- 
vorite with his own pai'ty (Dem.), and imi- 
versally esteemed as a gentleman of highest 
pharacter; he is in moderate circumstances, 
with a large family. I have no doubt, if 1 
would bear his expenses, and secure him a 
contingent $1000, he would spend the winter 
In Richmond, and do good service; but if I 
could offer him $2000, it would become an ob- 
ject of great solicitude; it would pay all his 
debts, and smooth the path of an advancing 
old age; two thousand dollars would stimu- 
late his utmost energies. If I am able to offer 
such inducements, I should have great confi- 
dence of success; under this plan you pay 
nothing, unless a law be passed which your 
company will accept. Of what value would 
such a law be to you? Measure this value, 
and let your own interests, in view of the 
high stake you play for, fix the price. There 
is no use -in sending a boy on a man's errand. 
A low offer, and that contingent, is bad judg- 
ment; high service can't be had at a low bid. 
I have surveyed the difficulties of this under- 
taking, and think they may be surmounted. 
The cash outlay for my own expenses, and 
those of the sub-agents, would be heavy; 1 
know the effective service of such agents as 
I would employ, cannot be had, except on a 
heavy contingent; taking all things into view, 
X should not like to undertake the business, 
on such terms, unless provided with a contin- 
gent fund of at least §50,000, secured to my 
order, on the passage of a law, and its ac- 
ceptance by your company. If the foregoing 
views are deemed worthy of consideration, I 
hold myself in' readiness to meet any call in 
that behalf that may be made upon me. Re- 
spectfully, &c., A. J. Marshall." 

Reply of Louis McLane: 

"Baltimore, Nov. 25, 1846. Dear Sir: I 
duly received your letter, and its inclosure, 
of the 17th instant, and would have ac- 
knowledged it sooner, but that I waited in 
the hope of being more definite in my reply. 
IGked.cas. — 53 
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The subject is one, however^ in which it is 
not easy to act promptly, i would be quite 
unwilling to act definitely, either to accept, 
or modify or reject your proposition, upon 
my individual responsibility, and the neces- 
sity of consultation with those whom I 
must, in some shape or other, consult, re- 
quires both caution and time; for the pres- 
ent, therefore, I propose only to acknowledge 
the receipt of your communication, ana to 
assure you I will not necessarily lose time in 
obtaining a decision upon the subject to 
which it relates. It is possible, too, that I 
may find it necessary to ask you to repeat 
your visit to Baltimore. Meantime, I re- 
main, dear sir, respectfully, your obedient 
servant, Louis McLane. 

"A. J. Marshall, Esq., Warrenton, Vir- 
ginia." 

Second letter from the same: 

"Baltimore, December 12, 1846. Dear Sir: 
I am happy to inform you that I am now 
prepared to close an arrangement with you, 
upon the basis of your communication of the 
17th of November; but as it will be neces- 
sary to make some personal explanations, 
and to acquaint you, more fully than I can 
do by letter, with our views, I must ask you 
to visit Baltimore, as early as may be prac- 
ticable. I am, dear sir, very respectfully, 
your obedient servant, Louis McLane. 

"A. J. Marshall, &e." 

The plaintiff requested the following in- 
sti"uctions to the jury: "Plaintiff's prayers: 
The plaintiff, by his counsel, prays the court 
to instruct the jury as follows: (1) That 
there is nothing in the terms or provisions 
of the agreement, embraced in the resolu- 
tions of the committee of correspondence, 
dated 12th December 1846, offered in evi- 
dence, which renders the same void, on 
grounds of public policy. (2) That the plain- 
tiff is not precluded from recpvering, under 
the agreement aforesaid, dated 12th Decem- 
ber 1846, as modified by the agreement stat- 
ed in the letter of 11th February 1847, by 
reason merely of the second proviso con- 
tained in the first section of the act of 6th 
March 1847, which has been offei'ed in evi- 
dence, provided the jury shall find that the 
route, entering the ravine of the Ohio river 
at the mouth of Fish creek, and running so 
as to. pass from a point in the ravine of 
Buffalo creek, at or near the mouth of Pile's 
fork, to a depot to be established by de- 
fendant on the northern side of Wheeling 
creek, in the city of Wheeling, upon minute 
estimates, made in the manner and on the 
basis prescribed in said act, and made after 
full examination and instrumental surveys 
of the feasible or practicable routes, ap- 
peared to be the cheapest upon which to 
construct, maintain and work said railroad; 
and provided they shall also find that the 
city of Wheeling did not agree to pay the 
difference of cost, as specified in said act, but 
on the contrary, renounced the right to do 
so, as early as the 10th of July 1847; and 
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provided they ,shall also find that the said 
act was accepted by the stockholders of the 
defendant, as a part of its. charter, on the 23th 
August 1847. (3) Upon the evidence afore- 
said, the plaintiff prays the court to instruct 
the jury, that if they find the contract con- 
tained in the resolution of the committee of 
correspondence of the 12th of December 

1846, and in the resolution of the committee 
of correspondence of the 18th of January 

1847, and in the letter of Louis McLane of 
the 11th February 1847, aforesaid, to have 
been made with the plaintiff by the defend- 
ant; and also, that the act of Virginia of the 
Gth of March 1847 was passed at the session 
of the legislature of Virginia for 1846-1847, 
in the contract mentioned; and also, that the 
Baltimore and Ohio railroad, by the cheapest 
route to the city of Wheeling, entering the 
ravine of the Ohio at or north of Grave 
creek, was ascertained, by such estimates as 
the law prescribed, to be more costly to con- 
struct, maintain and work, than said road 
would be by the route passing into the ra- 
vine of the Ohio at or near the mouth of 
Fish creek, and then to the city of WheeUng, 
and that the difference of said probable cost 
was then, in like manner, ascertained; that 
the defendant accepted the said law, within 
six months from the passage thereof; and 
also, that when the difference of probable 
cost between said two routes was ascertained 
according to said act, the city of Wheeling 
did not agree to pay to the defendant such 
difference of cost by the time specified in 
said act; and that the plaintiff did attend 
at Richmond during the session aforesaid, 
and did then and there superintend and 
further the applications and other proceed- 
ings to obtain the right of way through the 
state of Virginia, on behalf of the defendant 
—then the plaintiff is entitled to recover, on 
the special contract contained in the instru- 
ment aforesaid, the value of the contingent 
compensation therein stipulated." 

The defendants requested the following in- 
structions to the jury: "Defendants' pray- 
ers: (1) The defendants, by their counsel, 
prayed the court to instruct the juiy that the 
plaintiff was not entitled to recover, because 
the contract stipulated for the payment of a 
contingent fee of fifty thousand dollars. In 
the event of obtaining from the legislature 
of Virginia, such a law as is described there- 
in, was against public policy and void. ^2) 
That if the jury shall believe that it was 
agreed between the parties to the said con- 
tract that the same should be kept secret, 
either in the terms of it, or othenvise, from 
the legislature of Virginia, or the public, 
such contract, if otherwise proper and legal, 
was invalid, as against public policy, and 
the plaintiff is not entitled to recover. (3) If 
the jury find that the special contract offered 
in evidence by the plaintiff, was proposed 
to be entered into by the plaintiff, from the 
reasons and motives, and to be executed by 
him, in the way suggested in his communica- 



tion of the 17th November, and its inclosure, 
offered in evidence by the defendants (if 
the jury shall find that such communication 
was so made by plaintiff), and if they shall 
find that the contract aforesaid, was entered 
into accordingly, and that said contract, or 
plaintiff's agency under it, was not made 
known to the legislature of Virginia, but in 
fact concealed, that then said contract was 
illegal and void, upon grounds of public poli- 
cy. (4) The contract between the plaintiff 
and defendants of 12th December 1846, 
looked to the obtaining of a law authorizing 
the defendants to extend their road through 
the state of Virginia to a point on the Ohio 
river, as low down the river as Fishing 
creek, which law should be aftenvards accept- 
ed by the defendants, with a determination 
to act under it, or to the incorporation of an 
independent company, which the defendants 
should determine to accept and adopt, or of 
whose charter they should become the pro- 
prietors, authorizing the construction of a 
railroad from any point on the Ohio river, 
betiveen the mouth of Little Kanawha and 
Wheeling, and that no such law having been 
obtained, the plaintiff is not entitled to re- 
cover. (5) That the modified contract of the 
11th of February, looked to the obtaining of 
the passage of Hunter's substitute, with the 
adoption of Fish creek instead of Fishing 
creek as the point of striking the Ohio; that 
the law which was passed on the 6th of 
March 1847, was a law which did not, In its 
terms or effect, fulfil the stipulations of the 
modified agreement of Februaiy 11, 1847. 

(6) That the acceptance of the law of Marcli 
6, 1847, by the defendants, even supposing it 
to be substantially the same as Hunter's 
substitute, did not entitle the plaintiff to re- 
cover, unless the jury should believe that 
such law was obtained through his agency, 
under the agreement with the defendants. 

(7) That even if the jury should believe that 
the law of March 6, 1847, was obtained 
through the plaintiff's agency, the plaintiff is 
not entitled to recover, if they shall believe 
that it was accepted by the defendants, in 
consequence of the waiver by the city of 
Wheeling of the privileges accorded to it 
therein, and the stipulations contained in 
the agreement between the city of Wheel- 
ing and the defendants of March 6, 1847. 

(8) That the modified agreement of February 
11, 1847, which made Hunter's substitute, 
modified as stated in the foregoing prayer, 
the standard of the law which was to be ob- 
tained, to entitle the plaintiff to the stipulat- 
ed compensation, made it necessary that 
such law should give to the 'defendants the 
absolute right to approach the city of Wheel- 
ing by way of Fish creek; should release 
them from the necessity of continuing their 
road to Wheeling, unless the city should 
within one year, or the citizens of Ohio coun- 
ty should, in the same time, subscribe one 
million dollars to the stock of the defend- 
ants; should enable the defendants to open 
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and l>ring into use, as tliey progressea, the 
sections of tlaeir road as they were succes- 
sively finished; and should authorize the de- 
fendants to charge in proportion to dis- 
tance, upon passengers and goods taken 
from Baltimore to Wheeling, should the road 
lie continued to the latter place; while the 
law that was actually passed made it the 
right of the defendants to take the Fish 
creek route, depend upon its being the cheap- 
est, and even then placed the defendants' 
right to go to Fish creek, at the option of the 
city of "Wheeling; made it imperative that 
Wheeling should be the terminus of the 
road, without any subscription on the part 
of herself or others; prevented the opening 
of any portion of her road west of Mononga- 
hela, until the whole road could be opened 
to Wheeling; and obliged the defendants to 
charge no more for passengers and tonnage 
to Wheeling, than they charge to a point 
five miles from the river; and that before 
the defendants accepted the law thus difEer- 
ing from that referred to in the modified 
agreement of Februaiy 11, 1847, the city of 
Wheeling waived its control of the route, 
leaving it to depend upon its comparative 
cost, agreed to subscribe five hundred thou- 
sand dollars to the stock of the defendants, 
and provide a depot for the defendants, at 
the terminus of the road; and that the adop- 
tion and acceptance of the law of March 6, 
1847, thus differing from Hunter's substitute, 
and induced by the waiver and stipulation 
of Wheeling already mentioned and action 
under it; was not such an acceptance, adop- 
tion and action as entitled the plaintiff to re- 
cover. (9) That if the Jury shall believe that 
the plaintiff received from the defendants 
the six hundred dollars given jn evidence, in 
full discharge of his claims for compensa- 
tion, under the agreement in question, then 
the plaintiff is not entitled to recover." 

Wm. Schley and H. W. Davies, for plain- 
tiff. 

K. Johnson and J. H. B. Latrobe, for de- 
fendants. 

TANEY, Circuit Justice, held: 1. If, at the 
time the special contract was made, upon 
which this suit is brought, it was understood 
between the paities, that the services of the 
plaintiff were to be of the character and 
description set forth in his letter to the presi- 
dent of the railroad company, dated Novem- 
ber 17, 1846, and the paper therein inclosed; 
and that, in consideration of the contingent 
compensation mentioned in the contract, he 
was to use the means and influences pro- 
posed in his letter and the accompanying pa- 
per, for the purpose of obtaining the pas- 
sage of the law mentioned in the agreement; 
the conti-act is against the policy of the law, 
and no action can be maintained upon it. 

2. If there was no agreement between the 
parties that the services of the plaintiff 
should be of the character and description 



mentioned in his letter and communication 
referred to in the preceding instruction, yet 
the contract is against the policy of the law, 
and void, if, at the time it was made, the 
parties agreed to conceal from the members 
of the legislature of Virginia, the fact that 
the plaintiff was employed by the defend- 
ants, as their agent, to advocate the passage 
of the law. they desired to obtain, and was 
to receive a compensation in money for his 
services, in ease the law was passed by the 
legislature, at the session referred to in the 
agreement. 

3. If there was no actual agreement to 
practise such, concealment, yet he is not en- 
titled to recover, if he did conceal from the 
members of the legislature, when advocating 
the passage of the law, that he was acting 
as agent for the defendants, and was to re- 
ceive a compensation in money in case the 
law passed. 

4. If the contract was made upon a valid 
and legal consideration, the contingency has 
not happened upon which the sum of fifty 
thousand dollars was to be paid to the plain- 
tiff, and the law passed by the legislature of 
Virginia being different, in material respects, 
from the one proposed to be obtained by the 
defendants, by the agreement of February 
11, 1847, and the passage of which, by the 
terms of that contract, was made a condi- 
tion precedent to the payment of the money. 

Verdict and judgment for defendants. 

Affirmed by the supreme court, in 16 How. 
[57 U. S.] 314. 



Case M"o. 9,1S5. 

MARSHALL, et al. v. BAZIN. 

[7 N. Y. Leg. Obs. 342.] 

District Court, S. D. New York. 1849. 

juhisdiction in admiralty — costracts fou 
Transportation of Passengers— St.ite Impris- 
onment Acts — Rules of Supreme Cocut — 
Arrest — Seoukitt. 

1. Libel in personam to recover balance of pas- 
sage money fot which a bill of exchange had 
been given but not paid. The libellant offers to 
surrender the bill. Suit sustained. Edd, That 
admiralty has jurisdiction of contracts for the 
transportation of passengers by sea, and which 
may be exercised both in rem and in personam. 

[Cited in McGuire v. The Golden Gate, Case 
No. 8,815.] 

2. The new imprisonment acts of the state of 
New York, as adopted by the acts of congress 
of Feb. 28, 1839, and Jan. 14, 1841 (5 Stat. 321, 
410), do not apply to process issued out of courts 
of admiralty. 

3. The processes of these courts are subject to 
the regulation of the' supreme court by virtue 
of the acts of congress of May 8, 1792, c. 2; and 
rales the supreme court adopted pursuant to 
those acts are authoritative and conclusive on 
the subject. 

4. Rules 2 and 3 of the supreme court give par- 
ties the right to a warrant of arrest, and to the 
advantage of bail to satisfy the final decree ren- 
dered in a cause. 

5- The respondent was properly held in cus- 
tody if the libellant had a subsisting right of ac- 
tion. 
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6. The prospective operation of the act of 
1841 is negatived in this respect by that of 
1842. 

7. Taking personal security for such demand 
by promissory note or bill of exchange vFill be 
regarded a waiver of the remedy in admiralty 
and bar proceedings, while such security remains 
outstanding, 

8. Delivering up the security upon the hear- 
ing, is a sufiScient compliance with the princi- 
ples of law applicable to the case to prevent the 
respondent avoiding the action by a preliminary 
motion, 

9. The jurisdiction of the admiralty in person- 
am in matters of contract, has no connection 
with the question of "lien." The parly is pro- 
ceeded against upon his personal liability by 
process of arrest or citation. 

The respondent with his family, came pas- 
sengers from Havre, in France, to this port, 

on board the packet ship , owned by the 

libellants. He contracted to pay two thou- 
sand francs for the passage, one half to be 
paid in advance, and the other half in New 
York on the arrival of the ship here. The 
advance was duly paid, and for the balance 
the respondent drew a bill of exchange on 
himself, payable at sight at Delmonico & Go.'s 
in New York. The bill was duly presented 
and accepted by the respondent, and not be- 
ing paid, the libellants sued out of this court 
a warrant of arrest against him for the bal- 
ance of his passage money, on which, for 
want of bail, he was imprisoned. A motion 
was now made in his behalf, to discharge 
him from arrest, and to dismiss the libel and 
proceedings as not within the jurisdiction of 
the court. 

H. D. Sedgwick, for respondent, made the 
following points: (1) A contract for passage 
money is a personal contract, not within admi- 
ralty jurisdiction. Brackett v. The Hercules 
[Case No. 1,762] ; 2 Camp. N. P. 431. (2) Impris- 
onment for debt is abolished by act of con- 
gress. (3) Liens in rem or in personam In mari- 
time courts, are waived by acceptance of aper- 
sonal or other security, and by talking the bill 
of exchange in this ease, the libellant relin- 
quished his lien, and the contract no longer 
continues within admiralty jurisdiction. Prit- 
chard V. The Lady Horatia [Case No. 11,438] ; 
Hurry v. The John & Alice [Id. 6,923]; 1 Dod. 
283; Murray v. Lazarus [Case No. 9,962] ; 
[Ramsay v. AUegre] 12 Wheat. [25 U. S.] 616; 
The Nestor [Case No. 10,126] ; 2 Hagg. Adm. 
136; Leland v. The Medora [Case No. 8,237]; 
Abb. Shipp. 288; [Peroux v. Howard] 7 Pet 
[32 U. S.] 345; 4 Camp. N. P. 150; 2 Marsh. 
309; 15 Johns. 276; Riley v. Anderson [Case 
No. 11,835]. (4) If the waiver was not com- 
plete by taking the bill of exchange, the lien 
is lost from the lapse of time allowed before 
suit brought. Leland v. The Medora [supra]. 

Philip Hamilton, for libellant: (1) The af- 
fidavit of the respondents on whicii the mo- 
tion is founded, does not state that the bill of 
exchange was taken in satisfaction or dis- 
charge of the antecedent debt It only al- 
leges it as received as security therefor. He 
cited against the application, Cro. Jac. R. 193; 



1 Evans, Pbth. 380a, 386; [Ramsay v. Allegre] 
12 Wheat. [25 TJ. S.] 611; 1 Cow. 290; [Han-is 
V. Johnston] 3 Craneh [7 U. S.] 311, 316; Cro. 
Car. 85; 2 Blackf. 317; [Clark v. Young] 1 
Craneh [5 U. S.] 191. 

The counsel produced the bill of exchange 
in court and declared his purpose to sur- 
render it on the heai'ing of the cause. 

BY THE COURT. The cases cited on the 
first point do not support the position that 
admiralty has no jurisdiction of contracts for 
the transportation of passengei*s by sea. The 
case Pritehard v. The Lady Horatia [Case No. 
11,438] was a claim set up by the master of a 
vessel by way of answer, upon the proceeds 
of wrecked goods brought into port In his 
vessel. He had agreed to bring to the United 
States the crew of a wrecked vessel for $20 
each, passage money, and he also laded on 
board his vessel such of the cargo of the 
wreck as had been saved. This cargo was 
libelled and condemned for salvage at the 
suit of that crew, and the master sought to 
attach a lien upon such salvage interests to 
satisfy their indebtedness to him for passage. 
The court decided that no lien existed in 
his behalf, and that the property condemned 
was not brought in the ship as the property 
of the seamen, and was not answei-able foi- 
their personal contracts. That the money in 
court, was not of the nature of sm'plus and 
remnants on wh'ch an indei^endent debt could 
be fastened. 

Judge Hopkinson remarks, In the comrse of 
his opinion, that the demand is "strictly a 
personal contract, not made at sea, nor for 
any cause cognizable in admiralty." No au- 
thority is cited in support of the doctrino, 
excluding the case from the cognizance of the 
court for these causes; and the case referred 
to in 2 Camp. 632, rests upon the opposite 
principle, for it recognises a contract for the 
transportation of a passenger, as our giving 
a lien upon his luggage, and maritime liens 
arising from sei-vices by or to a vessel, are 
the familiar subjects of admiralty jurisdic- 
tion. It Is not yet decided, that the method 
of remedy, in rem or in personam, determines 
the jurisdiction of the court. But the rule is 
definitely settled, so far as the courts of this 
district are concerned, by the decisions of the 
circuit and disti'Ict courts, upon the precise 
point. 

It was held in this coux't that a passenger 
had a remedy against the vessel for breach of 
contract by the master, to bring him and his 
family from a foreign port to the United 
States, and could recover back the money ad- 
vanced on the agreement, and damages for 
the violation of it. The Zenobia [Case No. 
18,208] ; The Aberfoyle [Id. 16]. The last case 
was a;ppealed to the circuit court, and was 
after a full hearing, affirmed. [Id. 17.] This 
point was made the essential one on the ap- 
peal. 

It has also been decided by this court, on 
full consideration, that the non-imprisonment 
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acts of the state of New York, as adopted hj 
tlie acts of congress of February 28, 1839, and 
January 14, 1841 (5 Stat. 321, 410), do not ap- 
ply to process issued out of courts of admiial- 
ty. Tlie processes of these courts are sub- 
ject to the regulations of the supreme court, 
by virtue of the acts of congress of Slay 8, 
1792, § 2, and August 23, 1842 (o Stat. 518, § 
G), and accordingly the rules of the supreme 
court, adopted pursuant to those acts, are au- 
thoritative and conclusive on this subject 
Lane v. Buck [Case No. 8,048]; liockwood v. 
Pearson [unreported]. Rules 2 and 3 of the 
supreme court, give parties the right to a 
warrant of arrest, and to the advantage of 
bail, to satisfy the final decree rendered in the 
cause, and the respondent in. this case Is 
properly held in custody, if the libellant has 
a subsisting right of action in this court. The 
prospective operation of the act of 1841, is 
in this respect intercepted by that of 1842, 

The third and fourth points raised by the 
respondent, present the only matters of con- 
testation open before this court in the cause. 
The jurisdiction of the court over the subject 
matter may be lost to the party, or be waived 
by him, by any act of his indicating that this 
special remedy is relinquished. Taking per- 
sonal security for the demand, by promissory 
note or bill of exchange, will be regarded a 
waiver of the remedy in admiralty and bar 
proceedings in this court, whilst such security 
r'emains outstanding. Murray v. Lazarus 
[Case No. 9,962]; Itamsay v. Allegre, 12 
Wheat. [25 U. S.] 616. But that admiralty 
has cognizance of the demand in personam, 
is distinctly implied in that case, and is ex- 
plicitly decided in that of The General Smith, 
4 Wheat [17 U. S.] 438, Perous v. Howard, 7 
Pet [32 U. S.] 324, and that it was intended 
so to settle the doctrine, is made certain by 
the remarks of Judge Story, speaking for 
the com't, in Andrews v. Wall, 3 How. [44 U. 
S.] 572. 573. 

On the argument of the motion, the advo- 
cate for the libellant produced the bill of ex- 
change, and declaimed his purpose to deliver 
it up on the hearing of the cause. This is a 
sufficient compliance with the principle em- 
bodied in the cases, to prevent the respond- 
ent avoiding the action by this preliminary 
motion. It is further noticeable, that the af- 
fidavit of the respondent does not aver that 
the bill was drawn by the agent of the ship 
at Havre or that he accepted it as a satis- 
faction of the demand. The implication 
therefore is that it was but a liquidation of 
the demand, and a memoi-andum of the time 
It was payable, and not intended by the par- 
ties to be made a security for the debt 

The jurisdiction of the couxt in personam, 
in matters of contract, has no connection 
with the question of lien. The party is pro- 
ceeded against upon his personal liability by 
process of arrest or citation. This reiuedy, if 
suspended by taking a bill or note, is restored 
to the creditor, when the debtor is released of 
the hazard of having negotiable paper in cir- 



culation against him, by its being surrender- 
ed him or produced in court and cancelled. 

The motion to dismiss the libel is accord- 
ingly "denied, and the respondent must be put 
to his defence to the action. The costs will 
abide the final result of the suit. Decree ac- 
cordingly. 
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MARSHALL v. CRAWFORD. 

[4 Sawy. 37.] i 

District Court D. California. Aug. 12, 1870. 

Seamen's ■Wages— Master— Return to Port- 
Error IN Judgment— Board op 
Wife and Child. 

1. Where the master was compelled, by want 
of provisions, to return to bis home port, and 
the insufficient supply was caused by an error 
of judgment committed in the supposed inter- 
est of his owners, held, that under the circum- 
stances, the error was not of so gross a character 
as to make the master pfirsonally responsible for 
its consequences. 

2. Where the master claimed the gratuitous 
privilege of taking with him on the voyage his 
wife and child, Jield, that he must show a distinct 
understanding and definite agreement with the 
owners on the subject. 

[This was a libel by George Marshall 
against Andrew Crawford.] 

Jno. M. Coghlan, for libellant 
E. W. McGraw, for respondent 

HOFFJNL^iN, District Judge. Suit for wa- 
ges as master of the bark Legal Tender. The 
answer admits the services of the libellants, 
and the earning of the wages claimed. The 
defense set up is: 

1. The willful disobedience by the master 
of the owners' orders. The answer alleges 
that 'the libellant, having been ordered to 
proceed from Guaymas to Humboldt Bay, 
arrived off the latter port on or about March 
30, 1876, and there beat about until April 
4, without making any attempt to enter 
the bay, and without any valid excuse for 
not doing so; and that, on said April -4, the 
libellant, willfuUj' disobeying the orders of 
respondent, instead of entering the bay and 
there procuring a cargo of lumber, squared 
away for San Francisco, where he arrived 
April 6, 1876. 

The proof shows that the master used every 
effort, and exhibited proper seamanship 
while doing so, to enter the bay, but was pre- 
vented by adverse winds. It also is clearly 
established that his sole reason for abandon- 
ing further efforts was the almost entire 
want of provisions. There can be no doubt 
that his return to San Francisco was render- 
ed absolutely necessary by this circumstance. 
To have remained longer would have been 
a criminal breach of his duty to his crew. 

The real point of the defense is that the 
insufficient supply of provisions was due 
to the master's neglect and carelessness. 



1 [Reported by L. S, B. Sawyer, Esq., and here 
reprinted by permission.] 
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It i« not denied that lie was amply provided 
mth funds to obtain, at Guaymas, all the 
provisions he required. 

There can be no doubt that the libellant 
made a mistake in not taking in more pro- 
visions, but I hardly think the mistake Tvas 
of so gi'oss a ehai-aeter as to render him 
personally responsible for its consequences. 
The subject was confided to his discretion, 
and his motive in stinting the supply was to 
effect a saving for his ownex-s, the price of 
provisions at Guaymas being much higher 
than at this port. 

The average length of voyages from Guay- 
mas to San Francisco, is from thirty to 
thirty-five days. A voyage from Guaymas 
to Humboldt Bay is, perhaps, on the aver- 
age, five or ten days longer. Several ex- 
perienced shipmasters testify that for such 
a voyage they would take in two months' 
supply of provisions. But they state that 
there is no fixed rate, that they would be so 
governed by circumstances. The Legal Ten- 
der's provisions gave out on the fifty-third 
day. • 

The fidelity and general capacity of the 
master are not disputed. He has been in the 
respondent's employ for several years. I 
think that a mistake of this character com- 
mitted in the supposed interest of the owner 
would not be held by any jui*y to be such 
negligence as to render the master liable 
for damages. If he would not be so liable 
the respondent cannot recoup or set off in 
this action such damages against the mas- 
ter's claim. 

2. The respondent also claims a deduction 
from the master's wages, on account of 
board furnished to his wife and child, who 
accompanied the master on his voyage. 
There seems to have been no agreement or 
definite understanding between the master 
and respondent on the subject. The latter 
knew that the master's wife was to accompany 
him. He does not appear to have either 
given or withlield his consent in any very 
definite manner. Certainly he did not agree 
that she should be maintained at the ship's 
expense during the entire voyage. There 
was probably no intention on the respond- 
ent's part at that time to make any charge 
against the master, but he did not expressly 
renounce the right to do so. And probably 
the master expected, so far as he had any 
definite expectation on the subject, to pay 
the demand in case, contrary to his antici- 
pations, a demand was made. He expressed 
his willingness to do so after his arrival, 
provided the balance of his wages was paid, 
and though his offer may have been merely 
intended as a mode of settling and com- 
promising the dispute, yet I am inclined to 
think that it ought to be viewed as a 
recognition on the part of the master that 
he had no absolute right to insist upon re- 
ceiving from the owner so considerable a 
gratuity. He may have considered the re- 
spondent's demand unhandsome, but he does 



not appear to have resisted it as absolutely 
unjust and contrary to agreement. 

Under all the circumstances I have conclud- 
ed to allow the deduction. If gratuitous privi- 
leges of this nature, involving considerable 
expense to owners, are claimed by masters, 
they should come to a distinct understanding 
on the subject and put the agreement into 
some definite form. I shall allow a deduc- 
tion of §125 on this account; for the balance 
of his wages a decree must be entered. 
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MARSHALL v. DELAWARE INS. CO. 

[2 Wash. C. C. 54.] i 

Circuit Court, D, Pennsylvania. April Term, 
1807.2 

Marine Insurance — Capture — Restitution — 

Abandonment — Actual State op Loss — 

Right to Abandon. 

1. The vessel and cargo insured, were captured 
as prize, libelled and acquitted on the 7th of 
July; and on appeal by the captors, the sen- 
tence was affirmed on the 9th of July, and res- 
titution was decreed; and on the 19th of July, 
restitution of the property captured was actual- 
ly made, except of that which had been pillaged 
by the captors; but at what hour of the day the 
same was made, was submitted to the court. 
On the same day, a survey was made to ascer- 
tain the amount of the spoliations of the cargo, 
and on the 30th of July the vessel proceeded on 
her voyage. On the 17th of July, (in New-York) 
the plaintifp received notice of the capture. On 
the 18th, he directed his agent in Philadelphia to 
abandon, who did so on the lOtli, informing the 
plaintiff thereof by mail; the mail leaving Phila- 
delphia for New- York, at twelve o'clock on the 
19th of July. The actual state of the loss, at 
the time of the abandonment, ought to decide the 
right of the assured to make the loss a total one; 
and it is on the reality of the loss at the time of 
the abandonment, its legality depends. 

2. The right to abandon did not depend, in 
this case, on the question, whether the restitu- 
tion was actually made, and the property in pos- 
session of the master of the vessel. The proper- 
ty was in the actual possession of the master, 
after the decree and warrant of restitution de- 
livered to the master. 

3. In case of capture and recapture, the proper- 
ty remains with the recaptors until salvage is 
paid. 

On a case stated, the plaintiff, a citizen of 
the state of New-York, and residing in the 
city of New-York, by his agent, on the 7th of 
May, 1806, caused insurance to made on the 
cargo, freight, and brig Rolla, all owned by 
him; S. Clapp, master, at and from St. Jago 
de Cuba. The policy on the freight, and part 
of the cargo, valued; on the vessel, and resi- 
due of cargo, open. On the 28th of May, 1806, 
the vessel, while proceeding on her voyage, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Affirmed in 4 Craneh (8 U. S.) 202.] 
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Tvas captured and taken possession of as prize, 
by the French privAteer schooner ^Tapoleon, 
and carried into Lemon, an out-port of Sa- 
mana. The captors thei-e committed gi-eat 
pillage of the cargo. The Rolla remained at 
Lemon four or five days, and was then carried 
to Samana, under the charge of a prize-mas- 
ter, where further pillage was committed. 
The captors libelled the vessel and cargo, in 
the inferior tribunal at the city of St. Domin- 
go; and both were acquitted on the 7th of 
July. This decision was appealed from, by 
the captors, to the superior tribunal, at the 
same place; when the said vessel and cargo 
Avere again acquitted, and restitution award- 
ed. On the 9th of July, restitution of the brig 
was ordered to' be made to the captain, with 
what remained of her cargo. On the 19th of 
July, 1S03, restitution was actually made; but, 
if tiie court should think there is a collision in 
the evidence, as to the hour or time of actu- 
ally delivering possession, and the time shall 
appear to them material, the court are re- 
quested to fix the hour or the time, according 
to their opinion of the credit and weight of 
the evidence. The captain had a survey made 
on the same day, to ascertain tlie loss and 
damage from pillage, &c.; and on the 30th of 
July, he proceeded on his originally intended 
voyage to St Jago de Cuba; where be arrived 
on the 6th of August, and where the remain- 
der of the cargo was sold, and a part of the 
proceeds invested in a return cargo, which 
was sent by the Rolla, under the command of 
the mate, to Kew-Tork; and the rest of the 
proceeds were invested in bark, and brought 
home in the Jane by the captain. The return 
cargo arrived at New-York, on the loth of Oc- 
tober, 1806; and on the following day, the 
plaintiff wrote to his agent in Philadelphia, in- 
forming him thereof, and directing him to 
give the information to the insurers, which 
was accordingly done; but the insurers refus- 
ed to have anything to do with the property, 
or to give any directions as to the disposal of it. 
The plaintifE then sold the said property, for 
the account of the underwriters, but without 
their assent; except some bark, which yet re- 
mains unsold. Bitelligence of the capture was 
received at New-York by the plaintiff, on the 
17th of J[uly, 1806. He wrote on the 18th to 
his agent, directing him to abandon the 
freight, vessel, and cargo to the insurers; 
which letter was received at Philadelphia, by 
the agent, on the morning of the 19th; and an 
abandonment was made to the insurers on the 
morning of the 19th; of which abandonment 
the said agent informed the plaintiff by a let- 
ter, which was forwarded to New- York by the 
mail of the said 19th of July, whicb was clos- 
ed at Philadelphia at twelve o'clock of the 
same day. The question for the opinion of 
the court is, whether the plaintiff is entitled to 
recover for a total or a partial loss? 

Ingersoll & Hopkinson, for plaintiff, con- 
tended: First; that if a loss happen by cap- 
ture, of which the plaintiff is informed, and 
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he offers to abandon, not knowing that the 
property has been acquitted and restored, 
though the fact be so, before the offer made; 
the abandonment is good to authorize the in- 
sured to go for a total loss. The loss happen- 
ed here by capture and detention. Second; 
that, upon the evidence, the restitution was 
not complete till one o'clock in the afternoon, 
whereas the abandonment must have been 
before twelve o'clock. As to the doctrine 
that there are no fractions of a day, it does 
not apply where priority of time, as to two 
facts, becomes important. 1 Ld. Raym. 281; 
2 Ld. Raym. 1568; 3 Burrows, 1433. 

Rawle & Dallas, for defendants, denied both 
propositions. They 'cited 1 Esp. 237, to show 
that even after a capture, condemnation, and 
sale, and the vessel purchased by the captain 
for his owners, that the insured could not 
abandon; the captain being the agent of the 
owners in the purchase. They relied upon the 
expressions of the supreme court, in Rhine- 
lander V. Pennsylvania Ins. Co. [4 Cranch (8 
U. S.) 29], and of the supreme court of Penn- 
sylvania, in Dutilh v. Gatliff [4 Dall. (4 U. 
S.) 446], and of Lord Mansfield, in Hamilton 
V. Mendez [unreported], to prove that the fact 
of the loss continuing to the time of the aban- 
donment, and not the information, fixes the 
right of the insured to abandon.. Also the 
case of Hallet v. Payton, 1 Caines, 38, in 
which the case has been directly decided. 
They also cited Parker, 75, 161, 

WASHINGTON, Circuit Justice. The ques- 
tion is, whether if a right to abandon once 
exist, the subsequent release or safety of 
the property before the abandonment, but 
the fact unknown to the insured, will defeat 
that right, has never been directly decided, 
that we know of, but in the case of Hallet 
V. Payton. The reasoning of the case would 
seem to show, that the state of the loss at 
the time of the abandonment, ought to de- 
cide the right of the insured to make the 
loss a total one, and thus to throw the prop- 
erty upon the underwriters; and to demand 
from them the sum insured. The foundation 
of the right is the loss of the property, really 
or technically; and the transfer of what may 
be saved to the underwriter, is predicated 
upon the reality of the loss. But if the prop- 
erty be in safety, how can the underwriter, 
under the terms of his contract, be called up- 
on for an indemnity; which was only prom- 
ised in ease of loss, and when no injury, or 
such as is merely partial, has been sustained? 
The information received by the insured may 
have been correct when it was given, but 
it cannot make the fact otherwise than it 
really is, at the time when the claim is made 
for a total loss. Although there is no case, 
but the one before mentioned, precisely in 
point, yet there are some which seem to 
throw considerable light upon the subject; 
and we think, enough may be gathered from 
what was said by Lord Mansfield, in Hamil- 
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ton V. Mendez, to show Ms opinion respect- 
ii?^g it In tliat case, the vessel, which had 
been captured and recaptui-ed, was bronght 
into Portsmouth before the offer to abandon. 
It is not stated, that at the time of the ofleer 
the arrival of the vessel was known to the 
insured, though the fact is strongly to be 
inferred. But It is clear, that if such was 
the fact it does not enter into the reasoning 
of the judge, who, when he lays down the 
principles of the law, uses expressions and 
illustrations, which seem strongly to exclude 
that circumstance from the consideration 
which he took of the subject. His lordship 
observes, that this action, which is brought 
for an indemnity, must, be founded on the 
nature of the damnification, as it really is at 
the time of the action brought, or, at most, 
at the time of the offer to abandon. He con- 
siders it absurd to recover as for a total loss, 
when the final event proves that there was 
no loss at all, or only a partial one. He 
seems to fix the time of bringing the action, 
as that at which the rights of the parties 
are to be decided; and then lays it down, 
that if the cause of action does not subsist 
at the time, its having existed at any pi-e- 
vious time will not avail. In no part of this 
opinion does he appear to consider the right 
of the insured to go for a total loss, to de- 
pend upon the circumstance of. information 
he had received of the situation of the prop- 
erty at the time of the offer to abandon, or 
at that of the action brought; and the eases 
which he cites as analogous to, and illus- 
trative of the doctrine he is endeavouring to 
establish, afford strong ground for believing 
that he altogether relied upon the loss con- 
tinuing to the time of abandonment and 
bringing the action; (and so he also expresses 
hi m self in another part of the same case;) 
and not upon the information to the insured 
of the safety of the property. For certainly 
it cannot be contended, that in answer to a 
plea, of the tenant, in an action of waste, 
that he had repaired before the action 
brought; or to that of the principal to an 
action of the surety for an indemnity, that he 
had paid the debt; the plaintiff could reply, 
that at the time of bringing the action, he 
had not notice of the fact set out in the plea. 
And I think it is impossible to produce a 
case upon any other subject, where the rights 
of the parties could be made to depend upon 
any thing, but the real facts at the time 
when these rights accrued. Why should 
there exist an exception in cases of insur- 
ance? That Parker has deduced the same con- 
elusion which this court does from the ex- 
pressions of Lord Mansfield, in this and oth- 
er cases, is very obvious. He says, that *'the 
loss must continue total at the time when 
the offer to abandon is made, or the action 
brought" Parker, 145. The case of Hallet 
V. Payton, in the highest court of judicature 
in the state of New-York, which appears to 
have been very fully argued and considered 
by the court, is in point The expressions 



used by the supreme court of the United 
States, and the supreme court of this state, 
in the cases cited, are very sti-ong, though 
like those of Lord Mansfield, in Hamilton v. 
Mendez, they are obiter dicta. Upon the 
whole, then, relying upon these authorities, 
and the reasons which support them; and 
considering that they stand unopposed by 
any case whatever; we feel ourselves wai'- 
ranted in deciding this point in favour of the 
defendants. 

The next question is, whether at the time 
when the offer to abandon was made, the 
vessel was, in point of fact, in possession of 
the insured? I say, in his possession, be- 
cause these are the terms which the counsel, 
in argument, appeared to consider as proper. 
But we wish it to be considered, that this 
court does not mean to decide that actual 
possession was not necessary after the decree 
and wan-ant of restitution delivered to the 
officer. It may, perhaps, become a question, 
whether if the property be in safety, by the 
acquittal and warrant to execute it, this cir- 
cumstance may not be sufficient to defeat the 
right of abandonment. In the cases of cap- 
ture and recapture, the possession of the 
property remains with the recaptors till sal- 
vage is paid; and in the case of Hamilton v. 
Mendez, the possession of the recaptors con- 
turned after the offer to abandon. 

As to the fact we think it very immaterial, 
whether the possession was delivered before 
or after the examination made of the state 
of the cargo, for it is obvious to any person 
who looks at the proces verbal, that it must 
have taken more than double the time to 
write this warrant, than was consumed in 
obtaining a knowledge of the facts which it 
records; consequently, if it began at nine in 
the morning, and the proces verbal was con- 
cluded at one in the afternoon, the facts of 
which it is a history, must have taken place 
and been completed long before meridian. 

But we do not mean to decide so important 
a point, upon evidence which may be founded 
in conjecture. For we hesitate not to de- 
elai-e, that if for want of clear proof, the act 
of abandonment and restitution must be con- 
sidered as contemporaneous, the decision 
ought to be in favour of the defendants, for 
two reasons— first; that the inclination of 
judges is not to extend the right of aban- 
donment, for the purpose of converting a par- 
tial into a total loss, beyond the point to 
which former decisions have gone, because 
such a right is not warranted by the contract 
of the parties: and secondly, because the in- 
sured ought not only to prove the loss, but 
the continuance of it to the time of abandon- 
ment; and if the evidence is not sufficient for 
these purposes, he must fail. Upon the 
whole, we are of opinion that the plaintiff 
is only entitled to recover for a partial loss. 

[The case was taken on a writ of error to the 
supreme court, where the judgment of the cir- 
cuit court was affirmed, with costs. 4 Cranch 
(8 U. S.) 202.] 
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Case Wo. 9,1S8. 

MARSHALL V. DORSETT, 

[4 Oranch, 0. C. 69^] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

Admisistkators— Maryland Statute — Deceased 
Wife— Choses in Action — Tkostee. 

Under the act of Maryland, 1798, c. 101, el. 5, 
§ 8. the husband is the administrator of his de- 
ceased wife, and may sue for her choses in ac- 
tion not reduced to possession in her lifetime; 
although her property had been conveyed, in 
hor lifetime, to a trustee, for the sole and sepa- 
rate use and benefit of her, and her executors, 
administrators, and assigns;, she not having as- 
signed the trust-fund in her lifetime, nor dis- 
posed of it by will or deed executed according 
to the terms of the trust. 

• 

Assumpsit for money had and received by 
the defendant [Amelia T. Dorsett] to the 
plaintiff's use. By a deed of trust, the prop- 
erty of the plaintiff [Robert Marshall] and his 
wife was conveyed to Mrs. Susan G. Beall, 
in trust for the sole and separate use of the 
plaintiff's wife, Anne Llarshall, her executors, 
administrators, and assigns. The trustee, with 
Mrs. Marshall's consent, lent $400 to the de- 
fendant, and took her note therefor, payable 
twelve months after date, to the said "Susan 
G. Beall, trustee for Anne Marshall, with in- 
terest in advance, for value received;" dated 
September 18, 1832. The wife died, and this 
suit was brought by the husband in his own 
name, who, by the Maryland act of 1798, c. 
101, el. 5, § 8, is entitled to all the rights of 
administrator to his deceased wife, and may 
sue for and recover her choses in action, not 
reduced into possession during the coverture. 

R. S. Coxe, for plaintiff. 
Brent & Brent, for jlefenaant. 

THE COURT (nem. con.) decided, that the 
husband, standing in the place of administra- 
tor, had a right to recover this debt, the wife 
not having, in her lifetime, disposed of the 
trust-fund by last will or deed executed ac- 
cording to the terms of the trust. 

Verdict for the plaintiff, $430. 

[See Case No. 4,012.] 
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Case No. 9,128a. 

MARSHALL v. JEFFRIES, 

[Hempst. 299.] 2 

Superior Court, Territory of Arkansas. Feb., 
1836. 

Pleading at Law— Misnomer— Idem Sonans. 

"Jeifery" and "Jeffries" are not idem sonans. 

Error to Lawrence circuit court 

1 [Reported by Hon. WiUiam Craneh, Chief 
Judge.] 
~ [Reported by Samuel H. Hempstead, Esq.] 



Before JOHNSON and YELL, JJ. 

JOHNSON, J. This is an action of tres- 
pass for an assault and batteiy, brought 
by Jeffries against [William B.] Marshall. 
Marshall pleaded a njisnomer of the plaintiff 
named, alleging that he was called and 
known by the name of Jesse Jeffery, and not 
by the name of Jesse Jeffries. To this plea 
Jeffries demurred, and- the demurrer was 
sustained. The only question for the con- 
sideration of this court, relates to the deci- 
sion on the demurrer to the plea in abate- 
ment. We think the court erred in sustain- 
ing the demurrer to that plea. ■ We do not 
think that Jeffery and Jeffries are the same 
name. They are differently spelt, and clear- 
ly cannot be said to be idem sonans. The 
judgment must be reversed, and the cause 
remanded, with directions to permit the de- 
fendant In error to reply to the plea of mis- 
nomer, if he shall apply for leave to do so, 
and on his failure, then to give judgment in 
accordance with the plea m abatement Re- 
versed. 
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Case "No. 9.1S8b. 

MARSHALL v. MARSHALL. 

[18 Betts, D. O. MS. 36.] 

District Court, S. D. New York, Feb. 10, 1851. 

Collision — Secured to Dock — Blockixq Pas- 
sage—Tog AND Tow — ^Damage by Tow 
— Liability. 

[1, A vessel secured at a dock is entitled to 
keep that position against the voluntary, ap- 
proach of any other. Though its position blocks 
the passage of some other vessel, yet the law 
does not compel it to move; and if the moving 
vessel, in attempting to pass, should cause a col- 
lision, it will be liable to damages.] 

[2. A tug, towing a steamer, collides with a 
vessel secured to a dock. It is claimed in de- 
fence that the tug was acting under the direct 
and immediate orders of the pilot of the steam- 
er, and that the responsibility, if any, should rest 
with the steamer. Held, that these facts con- 
stituted no defence in an action against the tug.] 

[This was a libel by George Marshall 
against Charles H. Marshall to recover dam- 
ages for injuries sustained in a collision.] 

BETTS, District Judge. The sloop Genius, 
owned by the libellant, when lying at the 
end of the pier, at Tenth street on the East 
river, was pressed against and injured by 
the steamer Goliah, owned by the respond- 
ent. The Goliah and Duncan C. Pell, steam- 
ers, were engaged in towing the hull of the 
steam boat Arctic from Rutgers street to 
the Novelty Works, the Duncan C. Pell on 
her starboard side and the Goliah on the 
larboard. The tide was on the last of the 
flood, and high water. Shell Reef lies off 
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Ninth street, and readies nearly up to Tenth 
street, and is about in the middle of the riv- 
er. Tenth street pier projects 40 feet fur- 
ther into the river than Ninth, and the space 
between the reef and Tenth sti'eet pier is es- 
timated at 50 or 60 yards. The width of the 
three boats in tow was 154 feet. As the 
tow proceeded up the river, the position of 
the sloop Genius was noticed, and the wheels 
of the two steamers stopped a distance of 
two or three hundred j'ards below her, and 
she was hailed by the pilot of the Arctic to 
move from the pier to afford room for the 
tow to pass. He also sent out a boat with 
like directions to the Genius. But the evi- 
dence is conflicting upon the fact whether 
the boatman carried the message, the weight 
of it being against the testimony of the boat- 
man that he had delivered the order. So 
also it is doubtful whether the hail of the 
pilot to the Genius was heard on board her. 
It is also proved by the libellant that those 
on the Genius had no reason to apprehend 
a collision until the tow had come too near 
her to leave her the ability to move from 
the pier, although, upon the evidence, there 
would have been ample time to do it after 
the hail given from the tow. 

The points insisted on by the respondent 
in defense are that it was the duty of the 
libellant to have moved the sloop fi'om the 
pier under the circumstances, and bj' so do- 
ing the collision would have been avoided, 
and that if the collision was occasioned by 
any fault of the tow, it is ascribable to the 
pilot of the Arctic, who had exclusive com- 
mand of the three vessels, and that the own- 
er of the Goliah is -not responsible for it. 
Neither of these positions are maintainable. 
It was incumbent on the tow so to be con- 
ducted in moving through the harbor as to 
avoid vessels at anchor or lying at the dock. 
The Scioto [Case No. 12,508]. It had no au- 
thority to command or compel the sloop to 
leave her mooring at the wharf. Had it 
been easy for her to do so, and she had wil- 
fully persisted in holding her place when it 
was apparent to her that a collision must be 
the consequence, the other pai-ty making in- 
effectual efforts to avoid it, the court might 
well hold she should bear the consequences 
of such perverseness. 

The equitable principles guiding the deci- 
sions of courts of admiralty lead it to dis- 
countenance all wilful acts of obstinacy, as 
well as a disobliging spirit, when either pro- 
motes a misfortune to the party exercising 
them or to others; but I am not aware the 
power of the court has been carried further 
in reproof of such dispositions than to regu- 
late the allowance of costs with a regard to 
it. The admiralty court, no more than a 
court of law, cannot invade a legal right or 
privilege, and take it arbitrarily away from 
the one possessing it. A vessel safely se- 
cured at a dock. is entitled to keep that posi- 
tion against the voluntary approach and en- 
croachment of any other. The pilot of a 



steamer ' has no higher authority than the 
master of any other craft in this respect, 
and neither can assume the right to order off 
a vessel so placed, because her position is to 
his disadvantage or danger. In the present 
instance, if there was not room for the pas- 
sage of the tow, it was the duty of the pilot 
to have stopped its advance, and, if neces- 
sary, to have anchored until he could pre- 
vail upon the sloop to leave her dock, or ob- 
tain the interference of the proper dock or 
harbor master to compel it. The wrong, if 
any, was with the tow in attempting to 
sweep through a narrow passage with a 
width of vessels which endangered others at 
the docks, and the law imposes on them the 
necessity of so arranging themselves as to 
go through it without crowding upon and 
injuring others, although their movement 
may be thus impeded. The same rule would 
obtain if the sloop had been at anchor in the 
river. It would have been her duty, then, 
to relieve the tow to the extent of her ability 
by sheering on her cable, or giving way 
with sweeps, when practicable, but the 
vessel approaching her without compulsion 
or necessity could not requu*e her to slip her 
cable for their relief, or put herself in any 
peril for their accommodation. After the tow 
had come so near the sloop that its drift in- 
dicated a collision, it would have been haz- 
ardous for her to move into the river with in- 
tent to go up or down, for she would thus 
place herself more directly in the path of the 
tow, and then it would be urged against her, 
in ease of injury, that she had brought it 
upon hei-self by such movement. She had 
a right to suppose the steamers would take 
care to stop or back or veer off so as to pre- 
vent all contact with her in a conspicuous 
and fixed position. 

There is no evidence that there would have 
been danger— even difficulty— for the tow to 
have anchored, nor is the court furnished 
with anything more than mere suppositions 
that there was not ample width of channel 
for them all, between the sloop and Shell's 
Eeef. If the Arctic could with safety pass 
the reef, the Duncan C. Pell might go over it 
at that state of the tide, which would have 
extended the channel 49 feet; and if there is 
60 yards from the shoal to the dock, or even 
50, the tow might thus have kept a safe 
course throiigh. This, however, was the 
concern of the tow, and not of the sloop; and, 
as the danger was foreseen and well under- 
stood by the former, she was under obliga- 
tion to take proper measures to avoid it. The 
Tecumseh, U. S. Dist Ct funreported]. The 
injury was inflicted by the Goliah, and, if 
it must be regarded as caused by the act of 
the pilot on the Arctic, that in no way re- 
nounces the responsibility of the defendant. 
Aug. Oarr. 664, 665. He put his boat under 
charge of that pilot, and his situation is in 
no way varied that the pilot took his stand 
and gave orders on the Arctic, instead of up- 
on the Goliah. The improper management 



[16 Fed. Cas. page 843] 



(^Case No. 9,129; MARSHALL 



and direction of the Goliah by those to 
whom she was entrusted by the owner pro- 
duced the injury sustained by the libellant, 
and he is answerable for that wrong to the 
same extent as if she had remained under 
the charge of her officers. The Duke of Sus- 
sex, 1 W, Rob. 273; Bussey v. Donaldson, 4 
Dall. [4 U. S.] 206; Foot v. Wiswall, 14 
•Toliiis. 306; Denison v. Seymour, 9 Wend. 9 
Indeed, tlie doctrine with respect to tlie ob- 
ligations of tugs employed in towing vessels 
would seem to be that the steamer is re- 
sponsible for damages inflicted by the vessel 
in tow, unless caused by an act of the latter, 
independent of the tug, and when it was not 
at the time in her power to prevent it. The 
Express [Case No. 4,596]. The duty is 
thrown upon her to so arrange the move- 
ments of the vessel in tow, if possible, as to 
prevent her coming in collision with any oth- 
er. Id. But, even if the Goliah, in this 
case, might be regarded as under the motive 
power of the Atlantic, and propelled by her 
momentum, and not by her own voluntaiy 
action, the responsibility would remain the 
same. The owner, in placing her in that po- 
sition, took on himself the risks consequent 
upon it, and being propelled against another 
vessel whilst so navigated subjects him to 
the same responsibility as if she had been 
governed by her own motive power inde- 
pendent of the Atlantic. The Express [su- 
]jraj; The Hope, 2 W. Rob. 50; 9 Wend. 9; 
The Gipsy Bang [11 Jur. part I, O. S. 357]. 
In my Judgment, the owner of the Goliah 
is answerable for the injury sustained by* 
the Genius, and it must be referred to a 
commissioner to ascertain and report the 
amount. The libellant is entitled to recov- 
er the same with costs against the respond- 
ent. 



Case nSTo. 9,1S9. 

MARSHALL v. MEE (two cases). 

[1 MacA. Pat Cas. 229.] 

Circuit Court, District of Columbia. April, 1853. 

PaTI-XTS— PitlORlTY OF IXVEKTIOX— REDUCTION TO 

PllACTICC — CUEDIBILITY AND COMPETEX- 

CY OF WIT^fESS. 

[1. One who first conceives an invention and 
uses reasonable diligence to perfect it, and does 
in fact perfect it, is entitled to a patent over a 
subsequent original inventor who first reduces 
the invention to actual use.] 

[2. Mistake by a witness in an immaterial fact 
should not discredit him. The maxim "falsus in 
imo falsus in omnibus" only applies where there 
is willful corrupt falsehood, in one particular, 
amounting to perjury.] 

[3. Two witnesses who had owned an interest 
in the invention claimed to have sold out about 
a month before testifying. But one of them ad- 
mitted that if the machine proved successful part 
of the proceeds were to be applied to the pay- 
ment of certain debts of theirs, and the other 
stated that if it were successful he might or 
might not get a pecuniary benefit therefrom. 
Hdd, that both were disqualified, as interested 
parties.] 



[These were two appeals by Moses Marshall 
from a decision of the commissioner of pat- 
ents, awarding priority, upon interferences 
to John Mee in respect to an invention of 
improvements in knitting looms.] 

' DUNLOP, Circuit Judge. On the 17th of 
May, 1851, John Mee filed in the patent of- 
fi'ce his application for a patent for his inven- 
tion of an improved knitting loom, and on 
the 24th of May, 1851, his application for a 
patent for his invention of an improved 
warp-knit fabric (afterwards patents • Nos. 
9718, 9719 [granted May 10, 1853]). The 
commissioner being of opinion that the pat- 
ents thus applied for would interfere with 
patent for similar inventions sought by Mos- 
es Marshall, gave notice thereof to the par- 
ties; and upon a hearing before him, decided 
that John Mee was the original and first in- 
ventor in both eases, and entitled to patents 
therefor. Prom this decision Mr. Marshall 
has appealed, and the question is now sub- 
mitted to me by the parties upon written 
argument. Both cases have been heard to- 
gether by consent. The commissioner has 
furnished a certificate in writing of his opin- 
ion and decision, and the reasons in support 
of it, and Mr. JIarshall has filed his reasons 
of appeal, with the written arguments of his 
counsel. The. cases were finally submitted 
to me on Saturday, the 26th of March, ]8r>3. 

There are two reasons of appeal in each 
case; the first of which in each case has been 
abandoned by the appellant, leaving only the 
second reason of appeal in each case, which 
in substance is that Marshall, and not Mee, 
was the original and first inventor, in the 
sense of the patent laws, of the improvement 
in each case as to the loom. The specifi- 
cations, drawings, and models of the two 
parties show that the machines are identical 
in those parts upon which their interfering 
claims are founded. The counsel of Mr. Mar- 
shall, "for the purposes of his argument, as- 
sumes that the two machines and the two fab- 
rics are identical." Those parts embrace 
only the double-thread guides and two sets of 
needles and their relative motion in respect 
to each other. Both machines have two sets 
of thread-guides and two sets of needle-bars 
whose movements are the same. As one set 
of needle-bars is raised for the purpose of 
being acted on Ixy the two sets of thread- 
guides, the other set is covered; and as the 
second set of needle-bars is raised to receive 
the thread from the thread-guides, the first 
set is depressed. The movement of these 
thread-guides in forming the loops aroimd 
the needles is the same in both machines, 
and each is capable of like variation in order 
to change the width of the ribs in the fabric 
manufactured. The Pepper loom, on which 
this is an improvement, had one guide and 
two needle-bars. The two needle-bars were 
bolted so as to operate together. The prin- 
ciple of improvement admitted to be valuable 
and patentable, as I understand it, is the 
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application to tlils Pepper loom of two sep- 
arate guide-bars or thread-guides in combina- 
tion Avith two separate and independent 
needle-bars, one working at a time, and the 
guide-bars reversing eacli other. 

Assuming Mr. Jlee and Mr. Marshall to be 
both original inventors of the improve- 
ment on the Pepper loom— Mee the first to 
conceive and describe it, and Marshall the 
first to embody it in a working machine; 
Mee using reasonable diligence to perfect his 
invention and to reduce it to practice, and 
succeeding in doing so after Marshall, but 
before a patent was granted to either— what 
are their rights, and to which of them should 
the commissioner award the patent? 

It is contended by the learned counsel for 
Marshall that Marshall, under such circum- 
stances, has the right; that although not the 
first to conceive, still, if he first reduced the 
conception to practice and use, he is the first 
inventor, in the sense of the patent laws, and 
that Mee must be excluded. The language 
of his argument is, that "in the race of dili- 
gence between rival inventors, he 'who first 
perfects his invention and reduces it to prac- 
tice' is entitled to a patent." It will not be 
contended that if Marshall surreptitiously ob- 
tained a knowledge of Mee's invention, and 
applied for a patent, that he would be en- 
titled, because he would not be the first or 
even an original inventor. But suppose him 
to have been an original contriver of the 
thing claimed, and not to have surreptitiously 
obtained a knowledge of it from another, 
then he can only be defeated by Mee's show- 
ing that he had previously conceived the 
idea, and that he had also carried the idea 
into practical operation; that is to say, in 
other words, that Mee had not only first 
conceived the idea, but had also fii'st reduced 
it to practice. The case of Reed v. Cutter 
[Case No. Il,6i5], is cited to sustain this 
position; but a reference to that case shows 
that the docti-ine laid down by Judge Story 
is the reverse of the position maintained by 
the counsel. Judge Story, in delivering his 
opinion in that case, uses this language: 
"The passage cited from Mr. Phillips' work 
on Patents, in the sense in which I under- 
stand it, is perfectly accurate. He there ex- 
pressly states 'that the party claiming a pat- 
ent must be the original and first inventor, 
and that his right to a patent will not be 
defeated by proof that another person had 
anticipated him in making the invention, 
"unless such person was using reasonable 
diligence in adopting and perfecting the 
same." ' These latter words are copied from 
the fifteenth section of the act of 1836 [5 Stat. 
123], and constitute a qualification of the 
preceding language of that section; so that 
an inventor who has first actually perfected 
his invention will not be deemed to have 
surreptitiously or unjustly obtained a patent 
for that which was in fact first invented by 
another, unless the latter was at the time 
using reasonable diligence in adapting and 



perfecting the same. And this I take to be 
clearly law; for he is the first inventor in the 
sense of the act, and entitled to a patent for 
his invention, who has first perfected and 
adapted the same to use; and until the in- 
vention is so perfected and adapted to use, 
it is not patentable. An imperfect and in- 
complete invention resting in mere theoiT, 
or in intellectual notion, or in uncertain 
experiments, and not actually reduced to 
practice, and embodied in some distinct 
machinery, apparatus, manufacture, or com- 
position of matter, is not, and indeed can- 
not be, patentable under our patent laws, 
since it is utterly impossible under such cir- 
cumstances to comply with the fundamental 
requisites of these acts. In a race of dili- 
gence between two independent inventors he 
who fii-st reduces his invention to a fixed, pos- 
itive, and practical foi-m would seem to be en- 
titled to a priority of right to a patent there- 
for. The clause of the section now under 
considei-ation seems to qualify that right by 
providing that in such eases he who invents 
first shall have the prior right if he is using 
reasonable diligence in adapting and per- 
fecting the same, although the second in- 
ventor has in fact first perfected the same 
and reduced the same to practice in a posi- 
tive form. It thus gives full effect to tlje 
well-known maxim, that he has the better 
right who is prior in point of time, namely, 
in making the discovery or invention. But 
if, as the argument of the learned coun- 
sel insists, the text of Mr. Phillips means to 
.aflarm (what I think it does not) that he 
who is the original and first inventor of an 
invention so perfected and reduced to prac- 
tice will be deprived of his right to a patent 
in favor of a second and subsequent inventor, 
simply because the first invention was not 
then known or used by other persons than 
the inventor, or not known or used to such 
an extent as to give the public a full knowl- 
edge of its existence, I cannot agree to the 
doctrine, for, in my judgment, our patent 
laws justify no such consti-uction." The 
same law is laid down by Judge Cranch in 
the cases of Heath v. Hildreth [Case No. 
6,309], and Perry v. ComeU [Id. 11,001]. 

The case of Bedford v. Hunt [Id. 1,217], de- 
cided by Judge Story in 1817, is explained 
and modified by the case of Reed v. Cutter 
[supra], which was decided by the same 
judge in 1841. 

There is no proof that ilarshall conceived 
the idea of the improvement on the Pepper 
loom before November, 1850, while the wit- 
nesses Davis, Wallis, John Pepper, and oth- 
ers testify that Mee had conceived and de- 
scribed it in 1849 and early in 1850, months 
before Marshall, and had in fact knit the 
fabric. John Pepper, in his answer to the 
sixth interrogatory, says Mee so described 
the extra guide-bar that he (Pepper) could 
have put it on the loom if he had chosen to 
do so. Mee never abandoned his conception 
or failed in the use of reasonable diligence 
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to perfect and adapt it to use. It was known 
early in 1851 to the Cranes and J. Pepper 
that he was engaged in preparing his model, 
and Ms applications for patents for the ma- 
chine and fabric were filed in the patent 
office on the 17th and 24th of May, 1851. 
Marshall and Mee's machines are admitted 
on both sides to he identical in prmciple, and 
the fabric, the product of them, the same. It 
seems to me, therefore, wholly immaterial, up- 
on the authority of Reed v. Cutter, abore 
cited, whether Marshall first reduced the 
improvement to use in a working machine or 
not If Mee first conceived it, and used 
reasonable diligence to perfect it, and did 
perfect it, though subsequent to Marshall, 
he Is entitled to the patents claimed by him, 
even if Marshall was an original subsequent 
inventor, first perfecting and reducing the 
invention to use. But upon the proof I do 
not think Mr. Marshall was an original in- 
ventor. If Jlee's witnesses are to be credited 
—confirmed, as I think, to some extent, by 
Harmorf— Marshall is in no sense an original 
inventor, as he borrowed his ideas of the 
improvement from Mee. The testimony of 
Wallis in his answers to the seventh, eighth, 
and thirteenth interrogatories-in-chief is full 
to this point. So is the answer of Samuel 
Adams to the third interrogatory. 

"Wallis, in his answers to the seventh, eighth, 
and thirteenth interrogatories-in-chief, says: 
« * « * » rpjie force of this evidence is felt; 
and it is attempted to discredit him, first, by 
the testimony of Ci-ane, who denies that he 
was present or even heard such conversation. 
If Crane were a competent witness, the tes- 
timony of the two would be balanced. Even 
if Crane was not present, it would only show 
that Wallis was mistaken in an immaterial 
fact Whether Crane was present or not, 
does not alter the other facts testified to. A 
mistake by a witness in an immaterial fact 
ought not to discredit him. The maxim fal- 
sus in uno falsus in omnibus does not apply. 
That can only apply where there is willful 
corrupt falsehood in one particular, amount- 
ing to perjury; in which case all the other 
testimony of the witness is to be rejected. It 
has no application to a case of mistake. The 
most honest witness may not be found correct 
in some particulars; and if those particulars 
are immaterial, they should not discredit him 
in material matters. But Crane, for the rea- 
sons hereinafter given, is himself disqualified 
as interested; so that Wallis is, in law, un- 
contradicted. 

The learned counsel for Marshall next in- 
geniously endeavors to destroy the force of 
this evidence by arguing that the conversa- 
tion occurred before November, 1850, when 
the new-improved loom was commenced by 
Marshall, and that it must have related to 
some other loom— to a then "late-improved 
loom." The conclusive answer to this sug- 
gestion of counsel is, that Wallis. in the be- 
ginning of his answer to the seventh inter- 
rogatory, says: "I heard something about an 
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improvement that could be made on the Pep- 
per loom." It did not relate to what had 
been done or was then doing on an improved 
loom, but to what could be done. No person 
can read the evidence without so understand- 
ing the witness, according to the natm'al im- 
port of his words, or beuag satisfied that Mr. 
Marshall must have so understood him. But 
Wallis is not alone and unsupported in bring- 
ing home to jilr. Marshall the knowledge of 
Mee's conceptions for improving the Pepper 
loom in the identical particulars in which it 
was afterwards improved. Adams corrobo- 
rates him in his answer to the third interrog- 
atory of his deposition. John Pepper, hi his 
answer to the twelfth interrogatory, con-obo- > 
rates him. John Pepper sajs: "Jasper Crane 
wrote that the invention was none of mine,- 
but that it belonged to John Mee. The hi- 
vention I mean is the new ribbed loom with 
the double guide-bars." Jasper Crane was 
then a partner of Marshall, and Marshall is> 
bound by his admissions. These three wit 
nesses are unassailed in general reputation 
for veracity, and there is notMng in their tes- 
timony in the record to justify me in conclud- 
ing that they have not spoken the truth. 

Next, as to the witnesses examined on the 
part of Mr. Marshall, the Messrs. Crane (J. 
G. and Hosea) are not in law competent wit- 
nesses, being interested. It is proved by 
John Pepper, and admitted by them, that 
they were each interested one-third with Mar- 
shall in the machine built by him at Lowell 
and in the patents he expected to obtain for 
the improvement on the Pepper loom and the 
fabric made by it Though they say they 
sold out about a month before they testified, 
J. G. Crane on his cross-examination, in an- 
swer to the fifty-second interrogatory, says: 
"I am informed and believe that in case the 
machine is successful in a pecuniary view, 
part of the proceeds are to be applied to the 
payment of certam debts due from me and my 
brother to Aldritch & Tyne." The money 
value of the machine depends upon Marshall's 
getting a patent for it. J. G. Crane says, in 
his answer to the forty-seventh cross-interrog- 
atoiT: "Aldritch «& Tyne were substituted in 
our place, and they have now the interest that 
we had." For the interest, then, they were 
to pay the debts refeiTed to. The last cross- 
interrogatory put to Hosea Crane is in these 
words: "Do you not expect any benefit to re- 
sult to you pecuniarily in case Marshall suc- 
ceeds in gettmg a patent for tlus loom?" His 
answer is, "I may or may not" He does not 
venture to deny his interest, and he thus dis- 
qualifies himself. 

As to the testimony of Harmon. The fif- 
teenth interrogatory, put to him on his exam- 
ination-in-chief by Mr. Marshall's attorney, is 
in these words: "So far as you know, who 
claimed to be the inventor of the improved 
machine?" Answer. "Marshall, as far as I 
know anything about it I can't say I am 
right about that, after aH. because after 
awhile I knew there was another one claim- 
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ing to have a part in it It was but little 
I knew about it any way; what I knew I 
got from talk about the shop." Harmon does 
not say who that other one was who claimed 
part of the improvement, but he no doubt 
meant Mee, because, in answer to a cross-in- 
terrogatory specifically to this point, he ad- 
mits that Mee did set up a claim to the inven- 
tion. The thirty-third cross-interrogatory is 
in these words: "Did you ever hear Mee 
claim an intei'est in this improved loom?" 
His answer is, "I don't recollect anything def- 
inite about it through Mee; only by some in- 
cidental talk about it. In regard to Mee, as 
I recollect now in some conversation, he said 
that he had something to do with this, and 
that they were not willing to pay him for it, 
or something of that kind." 

Upon the testimony of Jlr. Marshall's own 
witness (Harmon), then, so much relied on by 
his counsel, what becomes of their argument 
that Mee could not be the inventor of the im- 
provement because he stood by and saw Mar- 
shall spending his time and labor in perfect- 
ing the improvement witliout any assertion of 
right in himself? What becomes of the char- 
ges of bad faith to his employers (the Cranes), 
in suffering them to expend then: money up- 
on the understanding that Marshall was the 
inventor? It can hardly be thought that Mar- 
shall did not know what was talked of in his 
own shop, or knew less than his own witness 
(Harmon). Besides, the witnesses on the paii; 
of ilee before referred to fully prove Mar- 
shall's knowledge of Mee's claim, and also 
that the Messrs. Crane knew it. The Cranes 
"were not willing to pay Mee." They may 
have concluded he was too poor to perfect his 
improvement, which seems to have been at- 
tended with considerable expense; and as 
Marshall agreed to take them in as joint part- 
ners in the machine and patent, it was more 
to their interest to employ Marshall than Mee 
to construct the machine. If Mee's witnesses 
are to be believed, there can be no doubt that 
the Cranes and Marshall were well aware 
that Mee claimed the invention as his own. 
It is certainly of great weight that their state- 
ments on this point are to some extent con- 
firmed by Harmon, Mr. Marshall's own wit- 
ness. 

Great reliance is placed by Marshall's coun- 
sel on the evidence of Harmon in relation to 
the cams. These cams, they say, were per- 
fected by Marshall after a failure by Mee, 
and without them the machine was imperfect 
and made defective work, and the invention 
was not reduced to practice so as to be patent- 
able. If the cams were of the essence of 
the invention, and constituted its principle, it 
is strange, as testified by Harmon, that Mee 
should have been intnisted bj' Marshall (the 
inventor) with the supei-vision of their con- 
struction. Harmon says that the cams, as 
made by Mee's order, failed to make a per- 



fect ribbed fabric, and that Mee said "the de- 
fect could not be remedied." Harmon admits, 
however, that Mee on the same day, four or 
five hours after, said "he could remedy the 
defect" Marshall suggested the proper al- 
terations in the cams, and then the machine 
performed its office and made a perfect ribbed 
fabric. 

From tlie explanations made to me on the 
heai'ing by the examiner, I do not understand 
that the cams form any part of the principle 
of the improved Pepper loom. That principle 
consists in the application to the old Pepper 
loom of a double set of needle-bars, working 
separately and independently, one set of nee- 
dle-bars being up while the other set is down, 
in combination with a double set of guide- 
bars or thread-guides reversing each other. 
The cams form no part of the principle of the 
improvement; are merelj'- auxiliaiy; a me- 
chanical device requiring no invention, and 
capable of being made and applied by any 
skillful machinist. If it was true, therefore, 
that ilarshall had first perfected this mechan- 
ical device, and thereby caused the machine 
first to make the perfect fabric, stiU, if Mee 
first conceived the improvement and its prin- 
ciple, and was using reasonable diligence to 
perfect tlie mechanical details, he cannot be 
deprived of his patents. He did perfect his 
model in a reasonable time. No such delay 
occurred as to amount to abandonment of 
his right. His application to the patent office 
was px'evious to Jlarshall's. No patent in 
fact has yet been granted to anybody; and if 
he is the first original inventor, and has now 
reduced his invention to practice, he must 
prevail over any subsequent original inventor 
reducing it to use before him, and a fortiori 
over Mr. Marshall, not an original inventor at 
all, but bbri-owing his ideas of the improve- 
ment from Mee. The patents for the loom 
and for the fabric, the fruit of the loom, must 
therefore be awarded to the assignees of John 
Mee, unless some person other than Mai-shall 
can show a better right. John Pepper assei'ts 
that the double needle-bars, working inde- 
pendently, was his original idea; but all the 
other evidence shows it to be Mee's; and 
Pepper has entered no caveat, nor set up any 
adverse claim in the patent office, nor alleged 
that he made known his invention to Mee, 
and he is self -concluded. 

Upon the whole, therefore, I am of opinion, 
and do now this 20th of April, 1853, order and 
adjudge, that the decision of the commission- 
er of patents of the 12th of January, 1852, 
in favor of Mee, Eourke, and McKennon, as- 
signees of John Mee, in the cases of improve- 
ments in the knitting-loom and knit fabric, 
be, and the same is hereby, affirmed. 
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Case Wo. 9,130. 

MARSHALL t. PIERREZ. 
[9 Ben. 39.] i 
District Court, E. D. New York. Feb., 1877. • 

Shippisg— Charter— Jduisdiction— Damages os 
Contract. 

Where a libel in personam was filed to recov- 
er damages on a contract for the use of a steam- 
boat for two excursion trips, from the city of 
New York to Sandy Hook light and return, and 
a motion was made tp dismiss the libel for want 
■of jurisdiction: Held, that the contract set forth 
had all the legal characteristics of a charter- 
partv, and was a maritime contract within the 
jurisdiction of the admiralty. The cases of The 
William Fletcher [Case No. 17,692] and The 
Druid, 1 W. Rob. Adm. 391, considered and dis- 
tinguished. 

[Cited in Wenberg t. Cargo of Mineral Phos- 
phate, 15 Fed. 286.] 

[This was a suit by William H. Marshall 
against Gustavus Pien-ez for nonperform- 
ance of contract.] 

A contract was made in August, 1870, be- 
tween parties engaged in the business of 
getting up pleasure excursions for passen- 
gers, and the owner of the* steamboat Min- 
nie R. Childs, for two excursions from New 
York to the light-ship beyond Sandy Hook 
and back, for $125 for each trip, the charterers 
to have all the receipts from passengers, 
and the owner to pay the running expenses 
of the boat. The excursion was duly adver- 
tised and prepared for, many passengers 
gathered at different landings, but the boat 
•did not come at all. The charterers thereupon 
commenced an action in personam, claiming 
$1,500 damages for breach of the contract 
as a charter-party. The contract was verbal, 
a.nd the answer averred that the negotiations 
had were only preliminarj' and that no con- 
ti-act was in fact ever made. 

W. H. McDougall and J. J. Allen, for libel- 
lant 
H. M. Whitbeck, for respondent. 

BENEDICT, District Judge. This is an ac- 
tion in personam brought to recover of the 

defendant damages for the non-performance 

of a contract The libel avers that on the 
Sth of August, 1876, the defendant, being 

the owner of the steamboat Minnie R, Childs, 
■agreed with the libellant to charter that boat 

to the libellant for two voyages from the 
'City of New York to the light-ship outside 

of Sandy Hook, in the Atlantic Ocean, and 
Ijack, to carry therein for the libellants a 
•cargo of passengers, for the sum of $125 for 

each voyage; that the libellants were at 
•all times ready and -willing to perform their 

said agreement on their part, and entered 

upon the performance thereof by providing 
dEor the cargo required; but the defendant 

1 [Reported by Robei-t D. Benedict, Esq., and 
■Benj. Lincoln Benedict, Esq., and here reprint- 
ted by permission.] 
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wholly refused to perform it on his part, 
and without cause declined to perform the 
voyages as agreed, whereby the libellant 
sustained damage to the amount of $1,500. 

A motion has been made to dismiss this 
libel for the purpose of raising at the out- 
set an objection to the jurisdiction of the 
admiralty to entertain such an action. In 
behalf of the defendant it is contended that 
the facts averred do not constitute a cause 
of action cognizable in a court of admiralty, 
and reference is made to the case of O'Brien 
V. The William Fletcher,— decided by Judge 
Blatchford. Nov. 14, 1876 [Case No. 7,692], 
—as a case exactly similar to this, where 
the libel was dismissed. But the advocate 
has not observed the distinction existing 
between an action in rem to enforce a lien 
upon a vessel and an action in personam to 
recover damages for the breach of a mari- 
time contract. 

The case of The William Fletcher [supra] 
was an action in rem, and the question de- 
termined -was a question of lien. In respect 
to the question of lieu, the law as now 
settled is that in the absence of a special 
agreement that the vessel shall be hypothe- 
cated as security for the performance of the 
contract, ■ no lien upon the ship arises out 
of a contL-act to transport cargo in her, when 
no cargo is received by the ship and the 
voyage is never commenced. 

This is* an action in personam to recover a 
personal judgment against the defendant for 
the damages arising out of a breach of 
contract The contract set forth is an ex- 
plicit and complete contract in regard to 
the performance of two definite voyages by 
the boat of the defendant, at a definite time, 
for a definite sum of money. Such a con- 
tract has all the legal chai-acteristics of a 
charter of the vessel and is a maritime con- » 
tiact. As such it furnishes a subject mat- 
ter within the jurisdiction of the admiralty. 
The case of Quirk v. Clinton [Case No. 11,- 
518] decided by Judge Betts, and affirmed 
on appeal by Judge Nelson, -was a ease 
similar in principle to the case before the 
court, and is authority to support this libel. 
The remark of the court in the ease of The 
Druid, 1 W. Rob. Adm. 391, to the efEeet 
that no responsibility can attach upon the 
owner of a ship if the ship is exempt, — a 
remark afterwards stated by the judge who 
made it to be "in the nature of an obiter 
dictum" (The Bold Buceleugh, 2 Eng. Law 
«& Bq. 540),— if to be understood as of general 
application, has not been considered to be' 
in harmony with the maritime law of the 
United States (The Freeman, 18 How. [.59 
U. S.] 189; 1 Pars. Shipp. p. 174, note), 
and indeed has not been referred to by the 
defendant as authority in support of the 
objection taken to this libel. I am therefore 
of the opinion that the jurisdiction of the 
court to entertain this action is complete. 
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MARSHALL et al. v. RED FIELD. 

[4 Blatchf. 221; i 40 Hunt, Mer. Mag. 195; 2 
Wkly. Law Gaz. 296.] 

Circuit Court, S. D. New Torli. Oct. 2, 1858. 

Customs Duties — Bond for Payment — Goobs 
NOT Impokted — Application for Resiissios — 
Delay— Suit for Recovery —Volustary Pay- 
ment. 

1. Where a hond for the payment of duties 
was given on a warehouse entry, on the im- 
portation of goods, and it turned out that some 
of the goods covered by the bond were not im- 
ported into the country, and a remission of the 
duties on those goods was refused by the treas- 
ury department, because the application was not 
made within a year after the importation, and 
the importer then paid, under protest, the duties 
on the missing goods, to avoid a suit on the bond: 
Held, that he could not recover baeli the duties 
thus paid. 

[Cited in United States v. Schlesinger, 14 Fed. 
683.] 

2. The payment was voluntary, and was not 
made in order to obtain the possession of any 
goods, within the act of February 26, 1845 (5 
Stat. 727). 

This was an action [by Edward Marshall 
and Thomas Tileston,] against [Heman J. 
Redfield] the collector of the port of New 
York, to recover back duties charged to have 
been illegally exacted [under color of the law, 
by the collector]. 2 Nine casks of hardware 
had been shipped to the plaintiffs, as appeared 
from the invoice and manifest, and a ware- 
house entry was made of the same, and a 
bond given in the usual way, by the con- 
signees, with surety. When the ship was dis- 
charged [under the inspector], 2 but seven of 
the casks could be found on board, the other 
two having been either lost, sent by some 
other ship, or not shipped at all. The seven 
were sent to the warehouse. The plaintiffs, 
within the three years allowed by the act of 
congress, paid the duties [to the collector] 2 
upon the seven casks, and withdrew the goods 
from the warehouse. They also applied to 
have the bond cancelled without the payment 
of duties upon the two missing casks, which, 
it was claimed, had never been imported into 
the country, and were, therefore, not charge- 
able with duties. That application was re- 
fused by the collector. The parties then ap- 
plied to the secretary of the treasury for a 
remission of the duties, which application was 
also refused, under a regulation of the depart- 
ment, requiring the application to be made 
within a year from the importation of the 
goods. The plaintiffs then paid the duties 
under protest, in order to obtain a cancellation 
of the bond, and to avoid a suit on the same. 
This action was then brought, to recover back 
the money thus paid, with interest. 

NELSON, Circuit Justice. The principal ob- 
jection to a recovery in this case is, that the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [40 Hunt, Mer. Mag. 195.] 



money has been paid by the plaintiffs volun- 
tarily, and not under coercion or duress by 
color of law, so as to lay a foundation for the 
action. The act of congress of February 26, 
1845 (5 Stat. 727), saves the action to parties 
"who have paid, or shall hereafter pay, mon- 
ey, as and for duties, under protest, to any 
collector of the customs," &c., "in order to 
obtain goods, &c., imported by him," &c., and 
upon which the duties claimed were not 
chargeable. Now, in the present case, the 
goods in question were not in the hands of 
the collector, or under his authority, and, in- 
deed, had never been in the custom-house, 
and hence the money cannot be said to have 
been paid to get possession of them. It is 
supposed, however, that the payment with a 
view to the surrender or cancellation of the bond, 
and to avoid a suit thereon, comes within the 
spirit or intent of the act of congress; and 
the case of Maxwell v. Griswold, 10 How. 
[51 XJ. S.] 242, is referred to as sustaining this 
position. But, on looking into that case, it 
will be found not to be an authority for this 
action. There the goods were in the hands 
of the collector, and the merchant was 
obliged to do one of two things, in order to 
obtain them, namely, allow his invoice price 
to remain, and be subjected to the penalty 
of twenty per centum, under the 8th section 
of the act of 1846 [9 Stat. 43], or add to 
the invoice price, so as to bring it up to that 
claimed under the treasury circular. The 
claim was, in either case, unlawful, as was 
subsequently held by the com-t. Among other 
things, the court say: "The money was thus 
obtained by a moi-al duress, not justified by 
law, and which was not submitted to by the 
importer, except to regain possession of his 
property withheld from him on grounds man- 
ifestly wrong," 

In the present case, the money was paid to 
avoid a suit on the bond, that being threat- 
ened if the duties were not paid. But the de- 
fence to that suit was as perfect as if the bond 
had not been in the case, and to hold such a 
payment to be one by coercion and not volun- 
tary, would be equivalent to holding that 
eveiy payment of money demanded by the 
collector is an involuntary payment, and lays 
a foundation for an action to recover it 
back, if the demand turns out, in the end, 
not to have been founded in law. Upon the 
case made, a judgment must be entered for 
the defendant, with costs. 
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MARSHALL v. THURSTON. 

[Quoted at length in Third Nat. Bank v. Har- 
rison, 10 Fed. 250. A state case, and partially 
reported in 3 Lea (Tenn.) 740.] 
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MARSHALL v. UNION INS. CO. 

[2 Wash. C. C. 357.] i 

Circuit Courts D. Pennsylvania. Oct. Term, 
1809. 

Making Insdbaitoe — Illegal Tbape — Conceal- 
ment— Grodxi) OP SOSPIOIOX— COSDEMNA- 
Tio:f — Against Right. 

1. The vessel insured was captured on her 
vovage to Carthagena, and condemned on the 
ground of illicit trade, a part of the cargo having 
heen brought from Spain to New-York by a 
Spaniard, entered for exportation, and after- 
wards sold to the plaintiff, the Spaniard going 
out as passenger on board the vessel, and the 
transaction being considered by the British court 
of admiralty as illegal, deeming it a trading be- 
tween the mothei country and her colony. If 
the jury considered that the assured was guilty 
of concealment of the shipment of the goods of 
Spanish origin, then the policies effected by the 
plaintiff will be void, for the taint of part of the 
cargo would occasion a seizure, detention,- and 
expense, and give the assured a right to aban- 
don. 

2. The assured is not bound to anticipate every 
possible ground of suspicion which may, against 
right, weigh with the belligerent cruisers and 
courts, and to communicate the circumstances; 
although, if against right, the belligerent courts 
are in the habit of condemning property under 
particular circumstances, he should disclose the 
circumstances, if they exist, that the underwriter 
may know how to estimate the risk. 

This was an action on four policies; one 
on the vessel, another on the freight, a third 
on the cargo, and a fourth on an additional 
cargo, effected in October, 1808. The addi- 
tional cargo consisted principally of goods 
brought by a Spaniard from Cadiz to New- 
York, and entered for exportation for the 
benefit of drawback. These goods were after- 
wards sold by the Spaniard to one Cazenove, 
recently, before they were reshipped, and 
sold by Cazenove to the plaintiff. The poli- 
cies contained the usual warranty of neutral 
property, to be proved here, and against 
illicit or prohibited ti'ade. The defendant 
was informed that five Spaniai'ds, with pass- 
ports, were to go passengers in this vessel to 
Carthagena, but that any part of the cargo 
had been brought by one of those passengers 
from Spain, and had been recently sold by 
him to the plaintiff, was not disclosed- The 
vessel and cargo, after having had her pa- 
pers talcen away at sea by a British vessel, 
was again detained by another British ves- 
sel, carried into Jamaica, and condemned. 
The whole record was read, not as contain- 
ing evidence, but to show the ground of con- 
demnation. The objections to the recovery 
were, first; that there were strong circum- 
stances in the case, to show that the sale by 
the Spaniard was not bona fide, and that the 
apparent sale was as a cover; and, secondly, 
that the circumstance of part of the cargo 
having been brought from Spain, and recently 
sold by one of the passengers, ought to have 

1 rOriginally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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been disclosed to the defendants. Three pres- 
idents of insurance offices were examined, 
and they all gave it as their opinion that 
those circumstances were material. Two of 
them said, that a disclosure of them would 
have ina'eased the premium. The third said, 
that it would have led him to inquire into 
the fairness of the transaction; but that, if 
he had found it bona fide, it would have 
made no difference with him. 

WASHINGTON, Circuit Justice, m char- 
ging the jury, observed— that it was for them 
to weigh the evidence, and to decide, not 
upon suspicions, but upon such circumstances 
as ought to influence a correct mind, whether 
the sale was bona fide, or not. If not, it 
was a fraud upon the neutrality of the Unit- 
ed States, as well as upon the defendants, 
and amounted to a breach of warranty in the 
policy on those goods. That if the jury should 
be satisfied upon this point against the in- 
siu'ed, it would be sufficient to avoid all the 
policies upon the ground of concealment, be- 
cause, although the taint upon part of the 
cargo would not, or ought not to have caused 
a condemnation of the other parts, or of the 
vessel, yet it would necessarily occasion a 
seizure, detention, and expense, if not danger 
to the whole, and would, at aU events, give a 
right to the insured, on hearing of the cap- 
ture, to abandon. The insurer calculates not 
only the risk of condemnation, but of capture 
and detention, and a concealment of circum- 
stances which may produce the latter, must 
be material to the risk, and would, if known, 
increase the premium. 

As to the second pouit, the jury must in- 
quire for themselves, whether these circum- 
stances were material to the risk, and in 
making this inquiry, they should cany back 
their minds to the time when these insm:- 
ances were effected, without attending to the 
subsequent capture and condemnation. We 
are all very wise in finding out the causes 
which have led to particular events, after the 
events have taken place; and we are apt to 
give weight and consequence to circumstan- 
ces, which would originally have passed vn- 
noticed. Would the circumstances of this 
case, which were disclosed, have appared ma- 
terial, in October 1806, to any of these par- 
ties? The insured knew, provided his pur- 
chase was bona fide, that the goods became 
thereby neutral, and were not liable to con- 
demnation. He also knew, that, in general, 
it was not necessary for the insured to dis- 
close from whom he had pm-chased the cargo 
which he asks to be insured; and he also 
knew, that according to the law of nations, 
it was no cause of condemnation, that the 
vendor was an enemy, and was to be a pas- 
senger in the vessel carrying the goods. It 
might or might not have occurred to Mm, 
that these were circumstances, which, with 
a suspicious court, or rapacious captors, might 
lead to difficulty; but we do not know that 
the insured is bound to anticipate every pos- 
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sible ground of suspicion, wMch might weigli 
witli some minds, and totally escape tlie ob- 
servation of others. If, according to any 
established adjudications of the belligerent 
courts, generally known, certaia circumstan- 
ces become grounds of condemnation, though 
in opposition to the law of nations, those cir- 
cumstances, if known to the insured, should 
be disclosed. So a case may happen, where 
the ch'cumstanees are of such a nature, as to 
make the danger of capture very great, in 
which the court mean not to say, that a dis- 
closure ought not to be made. But it is not 
every conjecture or opinion, as to the ma- 
teriality of the circumstances concealed, 
which ought to weigh with the jury. In this 
case, the opinions of the witnesses, upon this 
point, deserve to be respected. Still, how- 
ever, they are but opinions, which are not 
obligatory upon a jury. One of those wit- 
nesses put the question upon the true ground. 
The circumstances, if known, would have led 
him to inquire into the fairness and good 
faith of the transaction, and if he found it 
fair, they would have made no difference. 
This is certainly a very proper inquiry for a 
jury to make. 

Verdict for plaintiff. 

[NOTE. Motion for a new trial was made 
upon the ground of newly-discovered evidence. 
The motion was allowed. Case No. 9,134. Up- 
on the new trial there was a verdict for defend- 
ants. Id. 9,135.] 



Case "No. 9,134. 

MARSHALL v. UNION INS. CO. 

[2 Wash. C. C. 411.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1809. 

New Trial — Newly Discoveked Evidence — Im- 
portance Thereof. 

The court granted a new trial, on the ground 
that new and material evidence had been dis- 
covered, which the court deemed so important, 
as that the same should be submitted to tiie jury. 

[Cited in Macy v. De Wolf, Case No. 8,933; 
Aiken v. Bemis, Id. 109.] 

This was a motion for a new trial, on the 
ground that new and material evidence had 
been discovered since the trial. Vide [Case 
No. 9,133]. The new evidence consisted of 
documents fi'om the custom-house at New 
York, tending to invalidate some of the testi- 
mony given on the trial, and to show that the 
sale by the Spaniard was not bona fide, but 
a mere cover, and the goods, in fact, not 
neuti-al property. 

1 [Originally published from the MSS, of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



E. Tilghman, against the motion, stated, 
that when this case was reached upon the 
trial list, Mr. Dallas, for the defendant, men- 
tioned, that the commission, wliich had been 
received a day or two before from New- York, 
gave him reason to suspect that further tes- 
timony might be obtained from the custom- 
house, and that he had sent on there accord- 
ingly. Upon which, the plaintiff's counsel 
declined pressing on the trial, and left it to 
Mr. Dallas, whether it should then come on 
or not It was, therefore, now too late to 
urge this testimony as a ground for a new 
trial. The defendants had chosen to take the 
chance of a trial upon the evidence they had, 
and ought not to be allowed a new one on 
this new evidence, for the production of 
which, the plaintiff's counsel had offered to 
wait. He also contended, that the new evi- 
dence was not material, and did not affect 
the merits of the case. 

Mr. Dallas, for the motion, replied, that he 
did not, at the time of the trial, understand 
the proffered indulgence of the plaintiff's 
counsel to go so far as Mr. Tilghman did, 
and as it was merely a suspicion that further 
testimony might be obtained, he would not 
have been warranted in requesting from the 
court, or even from the counsel, a continu- 
ance of the cause. As to the materiality of 
the new evidence, he relied upon it as de- 
cisive against the defendant 

BY THE COURT. This is a rule to show 
cause why a new trial should not be grant- 
ed, upon the ground of material evidence dis- 
covered since the trial. We are satisfied that 
the newly discovered evidence was not 
known at the time of the trial, although the 
defendants' counsel, upon seeing the New- 
York commission, which only came to hand 
a few days before the trial, suspected, from 
some parts of it, that some useful informa- 
tion might be collected. But this would not 
have been a good reason for continuing the 
cause; and as the counsel differ, with respect 
to what passed between them at the bar, 
we cannot say that Mr. Dallas understood 
that his opponents would have consented to 
a postjwnement, although we are well satis- 
fied, from their declarations, that they would 
have so consented. But, certainly, he had 
no ground for insisting upon it 

As to the materiality of the evidence, we 
cannot positively decide, nor, perhaps, would 
it be proper now to give a positive opinion 
about it. It may be explained, but at pres- 
ent it appears to have a considerable bear- 
ing upon the point on which the cause turns, 
and we think it ought to be submitted to a 
jury. 

Rule, for a new trial, absolute. 

[Upon the new trial there was a verdict in 
favor of the defendants. Case No. 9,135.] 
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Case Wo- 9,135. 

MARSHALL v. UNION INS. GO. 

[2 "Wash. O. 0. 452.] i 

Circuit Court, D. Pennsylyania. April Term, 
1810. 

Mahine Issukaxce— Condemnation— Evidence — 

PROOBEDINGS op AOMIRALTr COUKT — Cl-AlSI 

TO PuoPERTr — Duty op Master. 

1. The whole record of the proceedings of the 
admiralty court in which the property insured 
was condemned, cannot be read in evidence, the 
sentence of the court not requiring the whole pro- 
ceedings to explain them. 

2. Cases in which the record may be referred 
to, in suits brought against the underwriters. 

3. Unless under peculiar drcumstances, no 
part of the record, other than the sentence, is 
evidence; and the party wishing to bring him- 
self wiUiin the exceptions, must state the pur- 
pose for which he means to read other parts of 
the record, and confine himself to those parts. 

[Cited in Azurja v. Insurance Co. of Pennsyl- 
vania, Case No. 691.] 

4. It is the duty of the master to put in a claim 
to property against which proceedings are insti- 
tuted; and his failing to do so, may possibly 
affect the claim of the insured, under certain 
eircunjstanees. 

[These -were actions on four policies of in- 
surance at the first hearing of Tvliicli a ver- 
dict was rendered in the plaintifE's favor. 
Case No. 9,133.] 

This cause, in which a new trial was grant- 
ed at the last term [Case No. 9,134], now 
oame on. The evidence was the same, with 
some additional circumstances, strongly- 
pressed upon the jury by the defendants' 
<;ounsel, to ^how that the additional cargo 
was Spanish property, covered by the plain- 
tiff. No evidence was given to prove the 
materiality to the risk, of the non-disclosure 
of the purchase of that cargo, supposing it 
to have been bona fide. The defendants' 
counsel offered to read the whole of the 
record of the vice-admiralty court at Ja- 
maica, condemning the vessel and cargo; but 
the court refused to let it be read, observing, 
that the sentence, being free from ambigui- 
ty, did not require any aid from other parts 
of the record, in order to explain the ground 
upon which it went; and of course, it was 
all that it was necessary or proper to read. 
The record might be referred to, for some 
purposes; such, for instance, as to show 
that no claim was put in; that the con- 
demnation was probably produced by an un- 
true and fraudulent claim, or by other mis- 
-conduet of the captain, to be collected from 
his answers to the standing interrogatories, 
and from the same source to impeach his 
evidence given in the trial here; and also to 
show what papers were found on board, as 

1 [Originally published from the MSS. of Hon. 
Bushrod Wasmngton, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



acloiowledged by the captain. But unless 
with these exceptions, or such as rest upon 
similar principles, the record, other than the 
sentence, is not evidence; and, to save time, 
the party wishing to bring himself within 
any of the exceptions, must state the pur- 
pose for which he means to read any other 
part of the record, and confine himself to 
that point. The court referred to former 
decisions here upon this question, and to 
the opinion of the supreme court, at the last 
term, in the case of Hodgson v. Marine Ins. 
Co. [5 Cranch (9 U. S.) 100]. The defendants 
produced in evidence the oath taken at the 
custom-house by Cazenove, in which he 
states, that the goods mentioned in the en- 
try, whicb includes the four boxes imported 
by Cazenove, he had delivered to Marshall, 
and Marshall swears that he received them 
from Cazenove; whereas, the form of the 
oath prescribed by law, is, that the one sold, 
and the other purchased. This was urged 
as strong evidence, to show, that no real 
transfer of this property from De Lastre 
had been made. Many inaccuracies were 
pointed out in the custom-house proceedings, 
where Cazenove appeared as the importer of 
these goods, instead of agent to De Lastre; 
and the invoice of the outward cargo is 
dated the 4th of October, whereas the sale 
to the plaintiff is dated the 14th. A witness 
was examined, to prove that this was a mis- 
take, and that the date of the invoice should 
have been the 15th. Evidence explanatory 
of the inaccuracies at the custom-hovfee, was 
also given. Other circumstances were also 
relied upon by the defendants, to show that 
the transfer of these goods, originally be- 
longing to De Lastre, was not real. It was 
also objected, that the captain put in no 
claim at Jamaica; which might have pro- 
duced the condemnation, and for which the 
insured ought to be responsible. It was also 
objected that the condemnation was for illicit 
trade; and also, that the vessel and cargo 
were not sufficiently documented; and 
further, that one of the boxes containing 
books imported by De Lastre, was not pre- 
tended to be sold to the plaintiff, although 
it was acknowledged that it was not covered 
as the property of the plaintiff, though ppt 
on board by him. 

WASHINGTON, Circuit Justice (charging 
jury). It is certainly the duty of the master, 
to put in a claim for his owners, and their 
claim upon the underwriters may possibly, 
under certain circumstances, be affected by 
a _,neglect of the master to do so. But in 
this case, the letters of the captain to his 
owners calling for duplicates of the papers, 
of which the first privateer that brought him 
to had deprived him, proves that it was his 
intention to file a claim; and his omission to 
do so may fairly be attributed to his death, 
which took place before the sentence. As 
to the charge of illicit trade, there is not the 
slightest evidence of it; the letter of Mr. 
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Lenox, the consul of the United States at 
Jamaica, stating this, not being to be re- 
garded by the jury. As to the -v\'ant of prop- 
er papers to prove the neutrality of the prop- 
erty, the charge is unsupported, and the 
contrary is sufficiently es'tablished. 

The important point is, whether the goods 
imported by De Lastre, and mentioned in 
the bill of parcels from Cazenove to Mar- 
shall, were bona fide sold to the plaintifE? 
Cazenove swears that he purchased them 
from De Lastre, and sold them to Marshall, 
and received payment; and this is corrob- 
orated by the biU of parcels, with Cazenove"s 
receipt for the money. In opposition to this, 
the defendants rely upon circumstantial evi- 
dence, which, if sufficiently strong to con- 
vince your minds that this was a fraudulent 
transaction, ought not to have the less 
weight because it is not positive and direct. 
The circumstances principally relied upon, 
are, the kind of goods— not such as could be 
intended for sale, but such as were suited 
to the condition of a man of fortune and 
high station; that they are the very goods 
brought in by him to New-York, and which 
were exported in the same vessel which was 
to convey him to Caithagena. Secondly. 
As a proof that Marshall acted as a mere 
agent, he charged 2i^ per cent, commission 
at the foot of the invoice. Thirdly. The 
irregularities at the custom-house. Fourth- 
ly. Cazenove has produced no bill of parcels, 
receipt, or other document whatever, show- 
ing that he purchased these goods from De 
Lastre. Lastly, and principally. The oaths 
taken at the custom-house by Cazenove and 
Marshall, in which they describe these goods 
as delivered by one, and received by the 
other, contrary to the prescribed form, which 
should have stated them as sold by Caze- 
nove, and purchased by Marshall. It is for 
you to say, if these circumstances are suffi- 
ciently weighty to overpower the positive 
evidence in the cause. If this was in fact 
belligerent propeity, covered by Marshall, 
the owner of the vessel and cargo, this will 
avoid all the policies, upon the ground of 
concealment; because it exposed the whole 
to the hazard of confiscation, and most cer- 
tainly to seizure, detention, and expense, af- 
fording to the insured an opportunity to 
throw the whole on the underwriters. If 
any of the articles put on board by Marshall 
were the property of De Lastre, and were 
not covered as belonging to the plaintiff, 
(which It was contended by the defendants' 
counsel was the case of the box of books,) 
this might also be material to the risk, by 
inducing seizure, a carrying in for examina- 
tion and adjudication, though finally, a con- 
demnation of more than the belligerent 
property could not have been justified. As 
to the materialitj' of this fact to the risk in- 
sured, you are to decide; and the court has 
only to inform you, that the concealment of 
a material fact avoids the policy. 

Verdict for defendants. 



Case IflTo. 9,136. 

MARSHALL et al. v. WILLIAMS. 

[2 Biss. 255; 1 3 Am. Law T. Rep. U. S. Cts. 

77; 18 Int. Rev. Rec. 165; 2 Chi. Leg. 

News, 201; 5 Leg. Gaz. 337.] 

Circuit Court, N, D. Illinois. March Term, 
1870. 

Principal and Agent— Commission Merchant— 
Instructions — Credit — Waiver. 

1. Commission merchant is liable to his prin- 
cipal if he sells goods contrary to instructions, or 
is guilty of negligence in the sale. 

2. The receiving without objection accounts 
of sales made on credit, is a waiver of a pre- 
vious instruction to sell for cash, and the mer- 
chant may afterward presume that he has the 
right to make further sales on credit. 

The defendant, George F. Williams, while 
acting as the agent of the plaintiffs in selling 
oil on commission for them sold on fifteen 
days credit, on the 18th of Januai-y, 1867, 
ninety-two barrels to McCormick and Cal- 
lender, who soon afterwards failed, where- 
upon plaintiffs brought this action to recover 
the value of the oil. On the 16th of August, 
1866, the plaintiffs liad by letter instmcted 
the defendant in selling oil for them to sell 
according to tho "net cash rule." Neverthe- 
less the oil subsequently sold by the defend- 
ant for the plaintiffs was sold not for cash, 
but on credit, sometimes more than fifteen 
days, sometimes less— and returns made ac- 
cordingly. 

George Willard, for plaintiffs. 
S. A. Goodwin, for defendant 

DRUMMOND, Circuit Judge. The defend- 
ant is accountable, in the first place, if he 
has sold the oil contrary to the instructions 
of the plaintiffs, and secondly, if he has been 
guilty of any negligence in the sale by which 
they have been damnified. 

Ttie testimony introduced as to the com- 
mercial meaning of these words, "net cash 
rule" is not of such a character that the court 
can place any stress upon it; the result 
seems to be that the language is interpreted 
according to the notion of each particular 
merchant. Some construed it in one way, 
and some in another. There is no geneiiil 
undei'standing among commercial men ap- 
plicable to the use of such language, there- 
fore the court must place a legal consti'uction 
upon it, which is that the oil was to be sold 
for cash. If the case stood upon that alone, 
then perhaps there would be no doubt that 
the plaintiffs could recover. But the subse- 
quent transactions show that if that was the 
pui-port of the insti-uetions, It was waived, 
and the business was done upon a different 
basis. 

The credits given from time to time on sales 
by the defendant, were known to the plain- 
tiffs, and if it was their intention to hold de- 
fendant up to the cash rule they should 
have at once notified him that such sales 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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were contraiT to their insti-uctions and that 
they must sell for cash. But having accepted 
without objection the accounts of sale made 
from time to time by the defendant, and 
drawn for and received the balances, it must 
be considered that their letter of the 16th of 
August was modified by these subsequent 
recognitions of the credits given by the de- 
fendant. Accordingly the presumption is 
that defendant had the right to sell to Mc- 
Cormick and Callender on fifteen days credit 
in the same way as he had previously sold 
to other parties. 

This is the construction that must be placed 
on the conduct of the plaintiffs unless it was 
the understanding and contract that the de- 
feiKlant was selling on a guai-anty of the sales 
made. If that was so, and the plaintiffs were 
warranted in believing that it was so under- 
stood by the defendant, as a matter of course 
the change from cash to credit would not be 
objected to; but I doubt whether the plain- 
tiffs could have so understood it. These sales 
and reports were made from time to time at 
the usual commissions charged. Now can it 
be possible that the defendant believed he 
was selling on a del credere commission and 
guaranteeing every sale that he made? 

I cannot so interpret the conduct of the par- 
ties. I do not know what the facts may be 
in the commercial world. It may be that 
commission merchants are so anxious to get 
business that they may guaranty sales if 
they receive the property, and have the right 
to sell it, taking the ordinai-y commissions, 
but I do not suppose, and certainly it cannot 
be inferred from the testimony in this case 
that such practice prevails in Chicago; and 
therefore I cannot infer that that construction 
is to be given to the plaintiffs' conduct. 

The only remaining question is, did the de- 
fendant act with reasonable diligence and 
good faith in the sales. Some things had oc- 
curred, undoubtedly, calculated to throw sus- 
picion upon the commercial standing of Mc- 
Cormick and Callender, but it cannot be 
claimed in this case that those circumstances 
were known to the defendant, or to his agent. 
The agent who transacted the business ex- 
pressly states that so far as he knew, he be- 
lieved that McCormick and Callender were 
in good standing, and a suspicion as to their 
position seems not to have been known to a 
large number of the merchants engaged in 
the saipe kind of business, and of course may 
not have been knoT^n to the defendant 

It would be hard merely because a whisper 
is circulated among men affecting the stand- 
ing of a merchant, that another should be 
held accountable for the fact, if it has been 
indicated to others, and not to himself. So 
that taking all the testimony together, I 
cannot say the defendant was guilty of any 
negligence in the sale of this property to Mc- 
Cormick and Callender. The weight of evi- 
dence is that their standing in the communi- 
ty was good at the time of this sale. 

This is a hard case undoubtedly on plain- 
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tiffs, but somebody has to lose iiig money. 
It is a question whether it shall be lost by the 
defendant or plaintiffs. If the sale was at 
the owner's risk, then the owner should lose; 
if at the risk of the defendant, he should lose. 
Plaintiffs by permission of the court took 
a non-suit. 

NOTE. A sale by a factor contrary to the or- 
der of his principal, may be afterward affirm- 
ed by the receipt of the proceeds. Morse v. 
Smith, Dud, (S. C.) 248. Where a commission 
merchant from time to time sends an account 
of sales to his principal, who makes no objec- 
tion and draws for the balance of account ren- 
dered, it is a ratification of the sales, and -flie 
principal cannot recover for any alleged vio- 
lation of instructions as to the terms of sale. 
Woodward v. Suydam, 11 Ohio, 360. 
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Case No. 9,137. 

MARSTELLER v. FAW. 

[1 Cranch, C. 0. 117.] i 

Circuit Court. District of Columbia. March 
Term, 1803.2 

Monet — Legal Texdek — Papek Money — Depre- 
ciation— Rent— Rrductio.n'. 

Upon a deed made in 1779, reserving an an- 
nual rent of £26 current money in Virginia, for- 
ever, the rents accruing during the existence of 
paper money are to be reduced according to the 
scale of depreciation. 

In equity. 

CRANCH, Cii'cuit Judge. In May, 1779, at 
a public sale of lots contiguous to the then 
bounds of Alexandria, by the executors of 
John Alexander, for the benefit of his son, 
W. T. Alexander, (then under age,) by virtue 
of the will of John Alexander,— Peter Wise, 
for Jacob Sly, became the purchaser of a 
half acre lot, in fee simple rendering an 
annual rent of £26, current money of Vir- 
ginia. Before any deed of conveyance was 
made, Faw, the defendant, purchased the lot 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reversed in 2 Cranch (6 U. S.) 10.] 
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from Sly, and on the oth of August, 1779, 
obtained a deed in his own name from the 
executors of John Alexander in fee-simple, 
rendering an annual rent of £26 current mon- 
ey of Virginia, to William Thornton Alex- 
ander, who was also a party to the deed. 
No notice is taken, in the deed, of the exist- 
ence of paper money, which was then a legal 
tender, but had much depreciated. Gold and 
silver were also current money, but were very 
scarce and difficult to be obtained, Marstel- 
ler, who, on the 29th of December, 1794, got 
an assignment of the rents and the reversion 
from W. T. Alexander, brought this bill to 
recover them from Faw. 

It appears in evidence that Wise, when he 
bid off the lot, did not particularly under- 
stand in what kind of money the rents were 
to be paid, but supposed they would be pay- 
able in gold and silver, and therefore did not 
buy a lot for himself. That the rent was low 
at that time if payable in paper money, but 
high if payable in gold and silver, on ac- 
count of its great scarcity. That the general 
opinion of those who attended the sale was 
that the rents would be payable in paper 
money as long as it should be current, and 
afterwards in gold and silver. It is ad- 
mitted by the parties that the contract was 
to pay the rent in such money as should be 
current at the time the rents would become 
payable. And that such was their under- 
standing and intention at the time of exe- 
cuting the contract. The rents therefore 
w^ere payable in paper money while that was 
current, but were afterwards hitherto pay- 
able in gold and silver. This being the na- 
ture of the contract, the question is whether 
the rents forever are to be reduced annually 
by the scale of depreciation established by 
the act of the Virginia assembly, passed at 
the November session, 1781, c. 22; Chancery 
Revision of the laws, p. 147— (see 1 Wash. 
[Va.] 341, 342); or secondly, whether those 
rents only which became payable during the 
existence of paper money, are to be sealed; 
or, thirdly, whether the whole rent is now 
to be paid in gold and silver; or lastly, wheth- 
er the court will establish any other equi- 
table rule for the paj'ment of the rents. The 
sum of £26 reduced by the scale for August, 
1779, will be only £1. 3s. T^d. or ?3.94. This 
sum appeai-s farther below the real value of 
the rent at that time, than £26— or $86.67 
was above its value. Lots in 1774 rented for 
20 to 40 dollars— a lot opposite at 30 dollars 
in 177^some as high as 45 dollars of equal 
value;— in 1784, lots less valuable rented at 
133 dollars. Hence it appears that the scale 
of depreciation does not form a fair and 
equitable rule of interpretation of the con- 
tract. Besides, it seems to me that the ad- 
mission of the parties that it was their in- 
tention that the rents should be payable in 
money current when the rents should be- 
come due, fairly excludes the case from the 
operation of the scale. Each party knew 
that at the time of the contract, the rent, if 



payable in paper, was far below its real 
value. They knew that the paper was still 
depreciating, and that it would at a future 
time cease to be a circulating medium, ei- 
ther by its depreciating so as finally to be- 
come of no value, or by depreciating until it 
gained the par of gold and silver. Either 
event would produce the same effect. The 
uncertainty of that event was a risk which 
each paity was willing to take upon himself; 
and both received a premium for that risk. 
The benefit to Faw was the present low rent 
and the length of time during which it might 
be paid in a depreciated currency. The con- 
templated advantage to Alexander was the 
future high rent, when paper money should 
cease. Faw might be further induced to 
take the risk of a future high rent from the 
probability that lots would increase rapidly 
in value in consequence of the progressive 
increase of the trade and population of the 
town. It seems to have been a speculation 
on both sides attended with no circumstance 
of fi-aud or oppression. Each party had the 
same means of making his calculations upon 
future events, and neither seems to have 
been disappointed in his expectations. Faw 
has had the opportunity of paying part of 
his rents in paper money, and the benefit of 
the increased value of the property, and it 
seems but right that Alexander should re- 
ceive the benefit of the increased value of 
the currency. Parol testimony has been ad- 
duced, not to contradict or vary the deed, 
but to explain the ambiguous term current 
money of Virginia— two kinds of money be- 
ing eun-ent at that time. They have very 
naturally explained the general understand- 
ing of those who were at the sale, and there 
seems to be no reason to doubt that it was 
the intention and expectation of both parties, 
that the rent should be paid in paper while 
current, but aftei-wards in gold and silver or 
other money current at that time, when the 
rents should become payable. 

The contract then seems to be divided into 
two paits- the one to pay paper money for a 
certain period, and after that to pay gold 
and silver. The period for paying in paper 
has by subsequent events been ascertained 
to be the 1st of January, 1782. At which 
time the other part of the contract took ef- 
fect, which was to pay the rents in the then 
current money, namely, gold and silver. The 
act of assembly seems to contemplate only 
those contracts in whicfi the parties them- 
selves have not ascertained the relative value 
of paper money and gold and silver, and not 
those where they may have provided against 
the depreciation of the money, and its final 
abolition. The present seems to me to have 
been a conti-act of the latter kind. Both par- 
ties seem to have had a full view of the ex- 
isting state of things, and to have made an 
equally accurate calculation of future events. 
The intention of the parties makes the con- 
tract. If the intention here was, as is admit- 
ted, to pay in paper money during its exist- 
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ence. and then in gold and silver, then it was 
a contract to pay in gold and silver after a 
certain period. The consequence is that as 
to the payments to he made after the period, 
the contract is not within the act of assem- 
lily, hut as to those which were to he made 
before, it is. But if this contract cannot he 
considered as a contract to pay part of the 
rents in paper money, and part in gold and 
silver, still the question will arise whether 
this court has not power, under the fifth sec- 
tion of the act of assembly, to examine into 
the circumstances of the transaction, and 
make a rule of adjusting the rents, different 
from the scale of depreciation. TTpon this 
point, I consider the case of Watson v. Alex- 
ander, 1 "Wash. [Va.] 340, as decisive. The 
court of appeals in that case decided, that 
the fifth section was made as weU for credit- 
ors as debtors. That the second section was 
intended to apply to contracts where no par- 
ticular circumstances intervene; but where 
other circumstances do intervene, which 
would render the application of the rule un- 
just, whether to the creditor or the debtor, 
the court under the fifth section have a right 
to award such judgment as to them shall ap- 
pear just and equitable. . 

The next question, then, will be whether 
the circumstances of this case, render the ap- 
plication of the scale unjust. The annual 
rent, when reduced by the scale is only £1. 
3s. 7%d. This cannot be a just rule, when 
lots of equal value rented, before the exist- 
ence of paper money, for ten times, and after 
its abolition, at thirty times that sum in 
gold and silver. If, then, the application of 
that rule is unjust, what rule can this court 
adopt more just and equitable? It is, in 
general, just and equitable that contracts 
fairly made, should be specifically executed, 
where a specific execution is possible, and 
will not be attended with circumstances of 
peculiar hardship. The contract in this case 
is to pay the rents annually in current mon- 
ey. This is admitted to be money current at 
the time when the rents become due. In 
the years 1780 and 1781, the rents might 
have been paid in the then current money, 
that is, paper, or gold and silver, at the op- 
tion of the tenant Payment in paper money 
has now become impossible; but the legisla- 
ture has declared what shall be' an equiva- 
lent for those years. Let the rents of those 
years, therefore, be scaled. But after those 
years, the option of the tenant ceased. Gold 
and silver became the only current money. 
It appears to have been the intention of the 
parties to pay in the current money of the 
time when the rents should become payable. 
It has now become possible to epcecute the 
contract specifically, and it appears to me 
that justice and equity require that it should 
be done, by paying the rents in the money 
which has been current ever since the year 
1782. 

Reversed by the supreme court of the United 
States. 2 Cranch [6 U. S.] 10. 
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Case No. 9,138. 

MARSTELLER v. M'CLEAN. 

[1 Oranch, 0. O. 550.] i 

Circuit Court, District of Columbia. July 
Term, 1809. 

Practice at Law— Rule-Dat — Plea op Lihita- 
TioKS— Under What Conditions. 

The court will not permit the statute of limi- 
tations to be pleaded to an action of trespass for 
mesne profits after the rule-day, but upon pay- 
ment of all antecedent costs and a continuance 
of the cause. 

Trespass for mesne profits. 

Mr. Taylor, counsel and attorney for de- 
fendant, made affidavit that the plea of not 
guilty only had been entered in the oflice, 
without his knowledge or consent; that he 
did not attend at the rules when the plea 
was put in; and that he had been instructed 
by his client and always intended to plead 
the statute of limitations. It was admitted 
that the defendant had only appeared to 
the ejectment as guardian of Kirk, but by 
mistake he was not named as guardian. 

Mr. Taylor, now offered to file the plea of 
limitations. 

THE COURT permitted him to file it, 
on payment of all antecedent costs and a 
continuance or postponement at the option 
of the plaintiff. 



Case nSTo. 9,139. 

MARSTELLER et al. v. McCLEAN. 

[1 Cranch, 0. C. 579.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1S09.2 

Limitation of Actions— Disabilitt of Plaintjfe 
— Joint Action. 
The disability of one jomt plaintiff does not 
take the case out of the statute of limitations. 

Trespass quare clausum fregit for mesne 
profits. The defendant pleaded the statute 
of limitations. Replication, infancy of some, 
and coverture of others of the plaintiffs; but 
Marsteller and some of the plaintiff^ were 
under no disability. 

As to them, Mr. Taylor, for defendant, 
contended that the replication is no answer 
to the plea. All the plaintiffs sue in their 
own rights, and as joint tenants, or tenants 
in common. There is no difference between 
the case of joint tenants of goods and joint 
tenants of land. If the plaintiffs were joint 
merchants, and some of them out of the 
country and others in, the action must have 
been brought within five years. Perry v. 
Jackson, 4 Term R, 516. The promise of 
one joint defendant takes the case out of the 
statute as to all. It is not necessary that 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed m 7 Cranch (11 U. S.) 156.] 
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the infants and femes covert should join in 
the action. They might be summoned and 
severed. 

O. Simms, on the same side. This is tres- 
pass for mesne profits. Those plaintiffs -who 
were competent to sue cannot avail them- 
selves of the disahilities of the others. Nor 
can those who by themselves would be under 
the disability, claim an exemption from the 
statute, if they join with those who were 
able to sue. It is not necessary that the 
wives should be made parties, the husbands 
were competent to sue alone for a ti-espass. 

E. J, Lee, contra. It appears by the whole 
declaration that the Imsbands sue in right 
of their wives. The tracing of the title 
up to Richard Arrell shows it. It is no1 
averred that they sue in their own right. 
The husbands are parties only pro form^ 
The replication goes to all the parties really 
interested. The wives would be entitled to 
the action if their husbands should die. Where- 
ever the husband sues in right of his wife she 
must be joined. 

Mr. Simms, in reply. The right of action 
is in the husband alone. It is for a trespass 
upon his possession. In the case of a bond 
given to a feme while sole, the right of 
action is in the wife. 

THE COURT were of opinion that the 
replication of coverture as to some of the 
plaintiffs, and of infancy as to others, is not 
a good i-eplication to a plea of the statute 
of limitations. 

Where adults and infants have a joint 
right of action for trespass, the incapacity of 
the infants shall not avail the adults so as 
to avoid the statute of limitations. 

Judgment affirmed in the supreme court of the 
Lnited States, 7 Cranch [11 U. S.] 156. 



Case ISTo. 9,140. 

MARSTELLER v. McCLEAN. 

[2 Cranch, C. O. 8.] i 

Circuit Court, District of Columbia. July 
Term, 1810. 

Appeal — Amendment Pending — Clerical or 
Q Jddicial Eruors. 

1. Wliile the cause is depending in the supreme 
court of the United States, the circuit court will 
not permit the declaration, which was substan- 
tially defective, to be aTnended. 

2. After a writ of error returned, the court be- 
low can only permit clerical or judicial errors in 
tlie process or pleadings, to be amended. 

Motion by E. J. Lee, for plaintiff, to amend 
the declaration, by inserting the time of the 
death of Himter, the cause being now pend- 
ing in the supreme court. Mr. Lee cited 3 
Mod. 113; 1 Tidd, Prac. 662; 8 Coke, 162; 3 
Term R. 349; Id. 749; Doug. 114; Gowp. S41; 
1 Strange, 136; [Burrows v. Heysham] 1 
Dall. [1 U. S.] 134; [Fury v. Stone] 2 Dall. 

— ' . 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



[2 U. S.] 184; 1 H. Bl. 643; 2 Johns. 184; 
1 Stat. 73. 

C. Sims, contra. The amendment prayed is 
the insertion of a fact, (after judgment on the 
demurrer and a writ of error thereon,) which 
would defeat the demurrer. All the cases 
cited are of amendments of errors in the pro- 
cess or proceedings, by the clerk or of the 
courts; such as omissions in rendering the 
judgment upon a verdict, &q. There must be 
something to amend by. There is no Instanro 
of an amendment of a defective declaration, 
or plea, after error. The parties must be 
bound by their own pleadings. This is not 
an act of the court or of the derk. 

E. J. Lee, in reply. This is not assigned as 
a special cause of demurrer. It is a general 
demurrer. The ease in Strange is the act of 
the party; so in the case where the letter of 
attorney was amended. 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused the amendment: it being a 
case where matter of substance is omitted in 
the declaration; not an error in process, or a 
clerical or judicial error. 



MARSTELLER (PORTER v.). See Case No. 
11,287. 

MARSTELLER (TUCKER v.). See Case Xo. 
14,222. 



Case No, 9,141. 

MARSTIN V. McREA. 

[Hempst. 688.] i 

Circuit Court, Arkansas. 2 April, 1854- 

Deposition — Reducing to "Wkiting. 

A deposition taken under the 30th section of 
the judiciary act of 1789 [1 Stat. 88] must be re- 
duced to writing by the magistrate or witness, 
and no other person is competent to perform tliat 
duty. 

[This was a suit by Charles A. Marstin 
against Bracy McRea, as administrator of 
John D. Bracy, deceased.] 

J. M. Curran, for plaintiff. 
A. Fowler, for defendant. 

Before RINGO, District Judge. 

The court suppressed depositions taken on 
the part of the plaintiff under the 30th section 
of the judiciary act of 1789 (1 Stat. 88), because 
the judge taking the same certified that the 
testimony of the witnesses taken by him, "was 
reduced to writing under my direction." It 
was held, that the act of congress must be 
strictly complied with, and, as according to 
the express requisitions of that act, the dep- 
osition of a witness shall be reduced to writ- 
ing "only by the magisti-ate taking the dep- 
osition or by the deponent in his presence;" 
no other pei-son was legally competent to per- 
foi'm that duty, and that the magistrate could 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 [District not given.] 
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not depute any one to perform it; that the 
act itself excluded the idea that any others 
than those named could perform it, and so it 
was a fatal defect. Deposition suppressed. 



Case K"o. 9,14S. 

In re MARSTON. 

[5 Ben. 313.] i 

District Court. S. D. New York. Sept., 1871. 

Bankuuptot — Merchaxt on Tkadesman— Specu- 
lating IN Stocks— Specification. 

1. A man who speculates in stocks, buying and 
selling them through brokers, is not a merchant 
or tradesman, within the meaning of the bank- 
ruptcy act [of 1867 (14 Stat. 517)], and may re- 
ceive a discharge, though he has kept no books 
o£ account 

[Cited in Ee Woodward, Case No. 18,001; 

Ke Moss, Id. 9,877.] 
[Cited in Ex parte Conant, 77 Me. 277.] 

2. A specification of opposition to the discharge 
of a bankrupt, alleging that the bankrupt has de- 
stroyed, mutilated and falsified his documents 
and papers showing his business and financial 
transactions, but not averring that the acts were 
done with intent to defraud his creditors, is de- 
fective. 

[Cited in Ke Condict, Case No. 3,094.] ■ 

[In the matter of William H. Marston, a 
bankrupt.] 

Chambers, Pomeroy & Boughton %nd Brown 
& Estes, for creditors. 
Torrance & Pitkin, for bankrupt 

BLATCBCFORD, District Judge. The first 
specification alleges, that the bankrupt, since 
the 2d day of March, 1807, has destroyed, mu- 
tilated and falsified his documents, papers and 
writings showing and explaining his business 
and financial transactions. This specification 
is defective in not averring the act to have 
been done with intent to defraud his cred- 
itors. 

All the other specifications, except the third, 
are too vague and general in their allegations 
to be triable. The third specification alleges, 
that the bankrupt, "being a merchant or 
ti-adesman," has not, since the passage of the 
bankruptcy act, kept proper books of account, 
or any books of account whatevei*. Assuming 
that it is sufficient, in the specification, to 
speak of the bankrupt as a "merchant or 
ti'adesman," in the alternative, the question 
presented for determination is, whether he 
was a merchant or a tradesruan, within the 
meaning of the provision in section 29 of the 
act, which directs that no discharge shall be 
granted to the bankrupt, "if, being a mer- 
chant or tradesman, he has not, subsequentiy 
to the passage of this act, kept proper books 
of account." It is admitted that, after the 
passage of the act be kept no books of ac- 
count. Was he, after the passage of the act, 
a merchant or a tradesman? The only busi- 
ness he was engaged in was what is called 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



speculating in stocks, that is, buying and sell- 
ing them, with a view to his oWn profit, to be 
made by the excess of the selling price over 
the buying price. He kept no office, did not 
act as a commission broker for others in buy- 
ing and selling stocks, and his buying and 
selling was done through brokers, who pm*- 
chased in their own names but for his account, 
and paid for the stocks with their own funds, 
he being their debtor for, the amounts paid. 
Of the ti'ansactions made through these bro- 
kers he himself kept no accounts. Although, 
according to the lexicons, one who is engaged 
in the business of buying and selling for gain 
may be called a merchant, and %lso a trades- 
man, yet I do not think it would ever occur to 
any one to speak of a person carrying on the 
business which the bankrupt carried on in the 
way in which he carried it on, as a merchant 
or as a ti'adesman, nor do I think that those 
words, as used in the 29th section, embrace 
such a person. The fact that the bankrupt 
was engaged in no other business, cannot 
have the effect to make him a merchant or a 
tradesman, because he carried on the business 
he did ccarry on in the way in which he car- 
ried it on. A clergyman, or a physician or a 
lawyer might cari-y on the same business in 
the same way, in addition to his regular pro- 
fessional business, and no one would call 
him, in consequence, a merchant or a ti-ades- 
man. If not, the banlirupt cannot be so call- 
ed. A discharge is granted. 



MARTENS (PETERS v.). See Case No. 11,- 
031. 
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In re MARTER. 

[12 N. B. R. (1875) 185.] i 

District Court, B. D. Michigan. 

Bankruptcy —Gexbbal Assignment — Fkaud ox 

CUEDITOKS — InJONGTION — ATTACHMENT 

FOB Contempt. 

1. Where a general assignee for the benefit 
of creditors had been enjoined from disposing 
of the property of the banliupt, and after service 
of the injunction had made a sale of the assigned 
property, a motion for an attachment for con- 
tempt was denied: (1) Because, under the case 
of Langley v. Perry [Case No. 8,067], general 
assignment for the benefit of creditors is held 
in this circuit, not to be necessarily in fraud of the 
bankrupt act [oi 1867; 14 Stat 517]. (2) Be- 
cause the district court had no power to deter- 
mine the validity of the assignee's titie by sum- 
mary proceedings. 

[Cited, but not followed, in Re Sims, Case No. 

12,888. Cited in Re Litchfield. 13 Fed. 866; 

Bowen v. Christian, 16 Fed. 731,] 
[Cited in Ex parte HolUs, 59 Cal. 415.] 

2. The fact that a bankrupt is adjudicated up- 
on a petition charging him with making a fraud- 
p.lent conveyance, does not estop his grantee 
from claiming that as to him the conveyance 
is valid. 

3. An assignment for the benefit of creditors 
is not fraudulent, because it states the assignor's 

1 [Reprinted by permission.]' 
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desire to distribute his estate "without the sacri- 
fice of property- incidental to judicial and oflBleial 
sales, and without the expenses attendant upon 
winding up an estate in bankruptcy." 

Motion for attachment for contempt. 
[Charles J.] Marter was duly adjudicated a 
bankrupt on the 3d day of May, and a writ 
of injunction was issued, prohibiting him and 
one Moses Beckel from encumbering, dis- 
posing of, or in any manner interfering with 
the property of said bankrupt or any part 
thereof. Petitioning creditors now come in and 
move for an attachment for contempt against 
Beckel, upon affidavit that Marter had made 
a general as|ignment to Beckel prior to the 
adjudication, and that Beckel, since the 
service of the injimction upon him, had sold 
the goods assigned to one Lichtenberg; that 
Liehtenberg had sold them to the wife of 
the bankrupt, and that the bankrupt, who 
was then acting as clerk for his wife, was 
the real owner of the goods. A further affi- 
davit is ffied, showing that the wife of the 
bankrupt executed to Liehtenberg a chattel 
mortgage on the goods for four hundred and 
twenty dollars. The counter-affidavit of 
Beckel does not set forth a different state of 
facts, but states that the sale to Liehtenberg 
was made for cash, after public notice of 
the sale; that it was made in strict accord- 
ance with the trusts of the assignment; that 
before the sale he was advised and believed 
that the sale was no violation of the injunc- 
tion, and that it was made with the advice 
and consent of a majority of the creditors of 
the said bankrupt. He also shows, for addi- 
tional cause, that, after the commencement 
of the proceedings in this case, he held such 
property adversely to such proceedings, and 
claimed, and now claims, title thereto, as 
against any assignee which may be appoint- 
ed in this case; but that, since the commence- 
ment of these proceedings, in obedience to the 
injunction, he has carefully desisted and re- 
frained from any interference with any of the 
property of the said bankrupt, not covered 
by the assignment. 

Alfred Russell, for the motion. 

Don M. Dickinson, for respondent Beckel. 

BROWN, District Judge. It is claimed by 
the counsel for the petitioning creditors that, 
admitting the assignment to be valid at com- 
mon law, yet as it was a general assignment 
in trust for ci'editors, it is, within the mean- 
ing of the banknipt act, a conveyance with 
intent to injure, delay, and defraud creditors, 
or at least to defeat the operation of the 
act, and is therefore void as against proceed- 
ings in bankruptcy. A large number of au- 
thorities are cited in support of this propo- 
sition. In re Smith [Case No. 12,974]; Ex 
parte Burt [Id. 2,210]; Spicer v. Ward [Id. 
13,241]; Grow v. Ballard [Id. 5,848]; In re 
Randall [Id. 11,551]; In re Goldschmidt [Id. 
5,520]. 

A different view, however, was taken by 
Judge Hall in Re Wells [Case No. 17,387], 



and by Judge Treat, of the Eastern district 
of Missouri, in Be Kintzing [Id. 7,833]. What- 
ever may be my own views with regard to 
this question, I feel compelled to follow the 
decision of Mr. Justice Swayne in the case 
of Langley v. Perry [Id. 8,067], in which he 
held, reversing the decision of the district 
court for the Southern district of Ohio, that 
where a debtor makes an assignment of his 
property for the benefit of all his creditors, 
with intent to secure an equal distribution 
of all the debtor's property among his cred- 
itors, it is not ' necessarily a conveyance of 
the property with intent to defeat or delay 
the operation of the bankrupt act This opin- 
ion was afterwards reviewed and affirmed 
by him in the case of Farrin v. Crawford 
[Id. 4,686]; and I must hold it to be the law 
of this court until reversed by the supreme 
court, or by the learned justice himself. 

The fact that Marter was duly adjudicated 
a bankrupt upon a petition charging him with 
making this assignment with intent to de- 
fi*aud, does not preclude Beckel from dis- 
puting that fact. The adjudication works an 
estoppel as to Marter, or other persons not 
parties, only so far as it fixes the status of 
the bankrupt. Indeed the conveyance may 
be an act of bankruptcy, under section 5021, 
and yet valid as to the grantee, under sec- 
tions 5128 and 5129, In re Williams [Case 
No. 17,70^]; In re Drummond [Id. 4,093]; 
In re Schick [Id. 12,455]; In re Dibblee [Id. 
3,884]; In re Goodfellow [Id. 5,536]; In re 
Dunkle [Id. 4,160]; In re Hunt [Id. G,881]; 
In re Beck [Id. 1,205]. 

Although there are certain suspicious cir- 
cumstances set forth in the affidavit in sup- 
port of this motion, I see no intent upon the 
face of the assignment to hinder, delay, or de- 
fraud creditors. It is true the assignor states 
his desire to distribute his estate "without 
the sacrifice of property incidental to judi- 
cial and official sales, and without the ex- 
penses attendant upon winding up an estate 
in bankruptcy;" but he precedes this by say- 
ing: "It is expressly intended by this instru- 
ment to secure an equal distribution of the 
assets of the said party of the first part 
among all his creditors, and in no manner or 
way impede or delay the operation of the 
bankrupt act now in force, but give to the 
creditors the same benefits which might bede- 
rived under said act, in the 'rue spirit of said 
act." 

It being established, by the opinion above 
cited, that a general assignment is not nec- 
essarily in fraud of the bankmpt act, I see 
n<jthing in these words to indicate that this 
assignment was fraudulent; on the whole 
his desire to save a sacrifice of his property 
is rather praiseworthy than otherwise. 

But, again, a still more serious question 
arises as to the power of this court to enforce 
a claim of this character by summary pro- 
ceeding. If the assignment was valid it 
transferred the title of the property to Beck- 
el, and his sale of it was no violation of an 
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injunction restraining liim from disposing of 
the bankrupt's property. It is only upon 
the theory that the assignment is void as 
against creditors, and that the property still 
belongs to the bankrupt, that Beckel has 
been guilty of contempt We are asked then 
to determine, summarily, upon petition and 
affidavits, that this assignment was void 
and passed no title to the property. The 
right of the assignee in bankruptcy to the 
property or its proceeds, turns entirely upon 
the validity of this assignment, which, as 
we have already said, is valid upon its face. 
So far as this question is concerned, the 
ease stands precisely as if an assignee had 
been appointed, and he had petitioned that 
Beckel should pay the proceeds of the proj)- 
erty to him, or should turn over the property 
itself, in case he had not sold it. Clearly 
Beckel holds adversely to the proceedings in 
bankruptcy, and to any title which the as- 
signee hereinafter to be appointed may take. 
Whatever doubt may have existed in the 
minds of the profession in the early days of 
the bankrupt law, with respect to the power 
of the district court to proceed summarily 
against persons claiming titles to property 
adverse to that of the assignee, I regard it 
as settled by the supreme court, in the case 
of Smith V. Mason, 14 Wall. [81 U. S.] 419, 
that such proceedings cannot be taken ex- 
cept by a suit at law or in equity, as pro- 
vided by section 4979 of the Revised Stat- 
utes. In this case the bankrupt had placed 
in the hands of an attorney, for collection, 
certain claims against the government, upon 
which he had collected a large amount of 
money. Prior to his bankruptcy, the firm 
of which the bankrupt was a member had 
made an assignment of the claim to Biddle 
& Co., as collateral security. Biddle & Co. 
also assigned their interest in the claim to 
one Smith as collateral security for their in- 
debtedness to him. The assignee filed his 
petition summarily, setting forth that these 
several debts to Biddle and Smith had been 
paid, and prayed that the attorney might be 
restrained from paying out the money, and 
that he might be required to give bond for 
its safe keeping and its production in court 
when ordered. Subsequently he filed an- 
other petition against Smith, who, he al- 
leged, claimed an interest in the fund, and 
prayed that he might be required to show 
cause why the fund should not be paid to 
him. "Beyond all doubt, therefore, the case 
is one where the appellant claimed absolute 
title to and dominion over the matter in con- 
troversy between him and the assignee of the 
bankrupt's estate." The court was of the 
opinion that such. cases could not be com- 
menced by a petition for a rule to show 
cause as in this case, nor be determined in a 
summary way by the district court sitting 
in bankruptcy, without due process of law. 
If the assignee in bankruptcy would divest 
him of the possession and control of the 
fund he must do it by a suit at law or in 



equity, as provided in the third clause of the 
2d section. "Strangers to the proceedings in 
bankruptcy, not served with process, who 
have not voluntarily appeared and become 
parties to such a litigation, cannot be com- 
pelled to come into court under a petition for 
a rule to show cause." 

The question again came before the court, 
in the case of Marshall v. Ejqos, 16 Wall. 
[S3 TJ. S.] 551. In this case certain property 
of the banki-upt had been distrained for rent 
under the laws of Louisiana, and was in the 
hands of the sheriff at the time of the ad- 
judication. The assignee obtained from the 
court a rule upon the lessor and the sheriff, 
to show cause why they should not deliver 
up the property to the assignees, alleging 
that various creditors of the bankrupt claim- 
ed a privilege on the property and that it 
was necessary for the proper adjustment of 
all liens that the possession should be sur- 
rendered to the assignee. The landlord 
claimed the right thus to hold possession of 
the property until his claim for rent was sat- 
isfied. This claim was adverse to that of 
the assignee. The court held that this ease 
did not substantially differ from that of 
Smith V. Mason [supra], and that the district 
court proceeded without jurisdiction in com- 
pelling the lessor and the sheriff to deliver 
up possession of the goods in question to the 
assignee. 

Prior to these decisions there had been a 
great conflict of authority upon this point. 
The rule here laid down had been substan- 
tially adopted in Irving v. Hughes [Case No. 
7,076]; In re Kerosene Oil Co. [Id. 7,726]; 
In re Bonesteel [Id. 1,627]; Barstow v. Peck- 
ham [Id. 1,064]; Knight v. Cheney [Id. 7,- 
883]; Rogers v. Windsor [Id. 12,023]; In re 
Ballon [Id. 818]. 

I am aware that a contrary view was taken 
by Mr. Justice Swayne in Bill v. Beckwith 
[Case No. 1,406], followed by the late judge 
of this district in Norris' Case [Id. 10,304]; 
but I think these cases must be regarded as 
overruled by the supreme court in the two 
cases above mentioned. 

In Creditors v. Cozzens [Case No, 3,378], 
an attachment for contempt in disobeying 
an injunction was refused in a case very 
similar to the one at bar, on the ground that 
a separate petition must be filed so that the 
proceedings upon the injunction need not be 
complicated with those praying the adjudi- 
cation of bankruptcy. 

The rule adopted in this and the other 
cases above cited is but the enunciation of a 
general principle applicable to equity pro- 
ceedings, that an injunction will not be 
granted against persons not parties to the 
suit (Fellows V. Fellows, 4 Johns. Ch. 25; 
Iveson V. Harris, 7 Ves. 251; Stevens v. Bar- 
ringer, 13 Wend. 639), unless they are mere 
agents of the defendant 

I think the facts set forth in the affidavits 
in this case throw a strong suspicion upon 
the good faith of the assignment, but the 
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only remedy is by a plenary action at law or 
in equity against Beekel for tlie value or the 
proceeds of the property. It results, there- 
fore, that the motion must be denied- 
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District Court, S. D. New York. Sept., 1830. 

Seamex — TVages — Desertion — FoRFEiTrEE — Vot- 

AGE EXDED— DiSCHAHGE OF CaKGO — RiGHT OP 

AcTioN^ NOT Perfected— Costs— REnEAKisG. 

1. The act of congress of July 20th, 1790, (1 
Stat. 131,) makes desertion, carrying with it a 
forfeiture of wages, a statutory offence, and de- 
fines the evidence by which it is to be estab- 
lished. 

[Cited in The Elizabeth Frith, Case No. 4,361; 
Granon v. Hartshorne. Id. 5,689; The 
Union, Id. 14,347. Cited in note to Gifford 
T. Kollock, Id. 5,409. Cited in The John 
Martin, Id. 7,357; Murray v. The F. B. 
Nimiek. 2 Fed. 88; Welcome v. The Yosem- 
ite, 18 Fed. 383.] 

2. There can be no desertion after the Toyage 
is ended. The voyage is ended when the vessel 
is safely moored at her last port of dischai^e. 

[Cited in The Elizabeth Frith, Case No. 4,361; 
Granon v. Hartshorne, Id. 5,689.] 

3. Fifteen days will be taken to be a reasonable 
time for a vessel to unload in ordinary cases, and 
where, for wages due on the delivery of the car- 
go, a vessel was arrested on the fourteenth day 
after she was moored in her port of discharge, 
the suit was dismissed as prematurely brought 

[Cited in Granon v. Hartshorne, Case No. 5,- 
689: The David Faust, Id. 3,595.] 

4. There is no distinction between what is 
necessary to constitute the delivery of a cargo 
where it is owned by a freighter, and where both 
ship and cargo belong to the same person. 

5. The mere offer of a master to pay a sea- 
man's wages is not necessarily an admission that 
the wages are due and payable. 

6. A libel brought before the right of action is 
perfected, must be dismissed, if duly excepted to 
on that ground, though such right becomes per- 
fected during the progress of the suit. The case 
of Thompson v. The Philadelphia [Case No. 13,- 
973] examined. 

[Cited in Eight H\indred and Forty-One Tons 
of Iron Ore, 15 Fed. 618; Henderson v. 
Three Hundred Tons of Iron Ore, 38 Fed. 
40.] 

7. Courts of admiralty will dispose of the ques- 
tion of costs according to the general equities of 
the case. 

[Cited in Lubker v. The A. H. Quimby, Case 
No. 8,586; Shaw v. Thompson, Id. 12,726.] 

8. "Where a dilatory plea was joined with a de- 
fence upon the merits, and the libel was dis- 
missed upon the former, though it would have 
been sustained upon the latter, it was dismissed 
without costs. 

9. The court will not allow its recollections or 
impressions of verbal consents and understand- 
ings between counsel, not entered in its minutes, 
to interfere with or control the rights of par- 
ties, 

10. A court of admiralty will not, except with 
the free consent of all the parties to be affected, 
grant a rehearing, or modify its definitive decree, 
after the term in which the decree is rendered. 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 



If the court has the power to do so, such a prac- 
tice has not been adopted. 
[Quoted in The Illinois, Case No. 7,003. Cited 
in The Lizzie Weston. Id. 8,425; The Major 
Barbour, Id. 8,984; Snow v. Edwards, Id- 
13,145.] 
[See In re Dupee, Case No. 4,183.] 

11. A decree made on a rehearing without such 
consent, modifying a final decree made at a pre- 
vious term, was held to be a nullity, 

[Cited in The Illinois, Case No. 7,003.] 

12, Semble, that a consent to a rehearing by 
the parties to a suit, will not affect the rights of 
a surety in a stipulation for costs, who has 
been discharged by a previous final decree. 

[Cited in Lubker v. The A. H. Quimby, Case 
No. 8,586.] 

The libellant shipped as seaman on board 
the ship Jlartha, at New Orleans, for a voy- 
age to Laguyra, thence to one or more ports 
in Europe, and back to a port of discharge in 
the United States. One of the printed stipu- 
lations in the articles signed by him was as 
follows: "And it Is further agreed that no 
officer or seaman belonging to the said vessel 
shall demand or be entitled to his wages, or 
any part thereof, until the arrival of the said 
vessel at her last above-mentioned port of 
discharge, and her cargo delivered." The ves- 
sel arrived at New- York on the 21st of Feb- 
ruary, and was moored on the 22d. On that 
day the libellant left the ship without per- 
mission, and did not return to his duty, and 
on the same day his absence was entei'ed by 
the mate in the log. The cargo was not en- 
tirely discharged until the 12th of Slareh. 
On the 5th of March the libel in this action 
was filed In rem for the recovery of wages, 
and on the 8th the monition was issued and 
the vessel was arrested. The defence was, 
that the wages were forfeited by the deser- 
tion of the seaman, or, if not forfeited, that 
the right of action for them had not accrued 
at the time the suit was instituted. 

Erastus O. Benedict, for libellant. 
John Anthon, for claimant. 

BETTS, District Judge. The payment of 
wages to the libellant is resisted, upon the 
gi'ound that he deserted the vessel, and there- 
by forfeited his wages; and this conduct on 
his part is said .to have worked a forfeiture, 
both under the penalties of the law maritime 
and under the provisions of the act of con- 
gress of July 20th, 1790. 1 Stat. 131. 

I have several times ruled that the deser- 
tion of seamen from the merchant's service, 
so as necessarily to work a forfeiture of 
wages, has now become a statutory offense, 
and must be established in the mode designat- 
ed by the act of congress. The inquiry, there- 
fore, will not be, whether the particular act 
of malfeasance charged upon the libellant con- 
stituted an offence under the maritime law, 
which carries with it, as its appropriate pun- 
ishment, a deprivation or abstraction of wa- 
ges, but whether it comes within the provi- 
sion of the statute, so that the judgment of 
forfeiture is the only one the court can pro- 
nounce. 
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It is a well-understood rule in the con- 
struction of statutoiT law, that when new 
conditions or requirements are imposea in re- 
spect to existing offences, so that those acts 
constitute the offience which would not have 
constituted it before, the statute necessarily 
hecomes the exclusive rule, and abrogates or 
supplants the preceding one. The thing pro- 
hibited is no longer an offence, except as it is 
brought within the terms of the act. Castle's 
Case, Cro. Jae. 644; Keg. v. Wigg, 2 Salk. 
460; Rex v. Robinson, 2 Burrows, 799. If 
this be so with regard to offences at common 
law, where the familiarity and notoriety of 
the common law rule would more safely ad- 
mit statutory regulations to be considered as 
subsidiary, it should apply with inflexible 
strictness to maritime cases, where the cus- 
tomary law is to be sought for in obscure and 
remote usages, practised not by our own peo- 
ple, but by foreigners, and in periods of com- 
parative ignorance and barbarism. 

When congress assumed to legislate in re- 
spect to the offence of desertion by mariners, 
and its consequences to them, it can hardly 
be supposed that they designed merely to in- 
troduce another particular within the limits 
and penalties of that offence. What the exi- 
gencies of the case demanded of the legisla- 
ture was a clear and precise designation of 
the duties and responsibilities of seamen in 
the merchant's service, and especially those 
most prominent ones, their obligation to the 
vessel, and their liability to the loss of wages 
for the breach of it The uncertainly of the 
maritime law, as to what constituted a de- 
sertion, was alike vexatious and injurious to 
owners and seamen. Was a mere leaving of 
the ship without permission a desertion? or, 
if not, how was the animus revertendi to be 
ascertained? What was the rule which would 
protect the seamen from the resentment of 
an exacting master, and the ship from a heed- 
less or wrongful abandonment by the crew? 
The question was never settled merely by 
lapse of time, and accordingly controversies 
were incessant whether the master might re- 
gard the shortest unjustifiable absence as a 
desertion, or the men purge the longest by a 
lagging and reluctant return. The statute 
meets this difficulty. It looks to the fact of 
absence without leave, and marks that as the 
chai-actex-istic of desertion. With whatever 
purpose of mind to return the seaman may 
have withdrawn himself, still his going from 
the ship without leave supersedes all inquiry 
into the quo animo. The law, however, 
makes the reasonable allowance of forty-eight 
hours within which the sailor may come back, 
and be only subject to the loss of three days' 
wages for his misfeasance. And, further- 
more, most effectually to guard the seaman 
from the resentment of the master, excited 
by any subsequent occurrences, it takes from 
the latter the power to revive such act of 
misconduct, or to change that into a deser- 
tion which was not so regarded at the time, 
by requiring that the absence shall be entei-ed 
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on the log-book on the day it occm-s, and that 
the entry shall state the absence to be with- 
out leave. This was a most provident regu- 
lation. One-half of the attempts of masters 
to bar seamen of the recovery of their wages, 
which have passed under the observation of 
this court, are founded not directly upon the 
act of misconduct alleged, but are excited 
by some after occurrence, as a prosecution 
for wages or for assault and battery, or by 
some irritation of personal feelings on the 
part of the master or his officers, under the 
influence of which the master seeks to give 
to all preceding misconduct of his men the 
most odious coloi-ings, and to demand a for- 
feiture of wages for alleged desertions not 
denounced as such at the time they occurred. 
The courts, therefore, for the protection of 
seamen, exact from the master the most 
rigid compliance with the requisitions of the 
act in this behalf. Malone v. Bell [Case No. 
8,994]; Jones v. The Phoenix [Id. 7,489]; 
Herron v. The Peggy [Id. 6,427]; The Phoebe 
V. Dignum [Id. 11,110]. In my opinion, the 
statute has specified and defined the de- 
sertion by seamen which necessarily incurs 
a forfeiture of wages, and no desertion hav- 
ing that effect can be established against 
seamen, except conformably to the statutory 
directions. In this country, the point is gov- 
erned by positive law, and all codes or us- 
ages of other nations, which are conflicting 
or inconsistent with the statute, are to be 
disregarded. The provisions of the statute 
are broad enough to meet every case, and 
I cannot suppose that congress meant to leg- 
islate respecting heedless and frequently in- 
advertent absences, and to convert these in- 
to desertions, and, at the same time, leave 
the greater offence of a wilful abandonment 
of the ship, to the uncertain rules and dog- 
mas of the maritime law as previously ad- 
ministered, that is, to be punished by a sim- 
ple mulct or abstraction of wages, at the dis- 
cretion of the court. 

The inquiry, therefore, is, whether the 
act now in proof is such a desertion, and 
whether it is established by such proof as 
the statute directs. It must be borne in 
mind, that it was after the full arrival of 
the vessel at her port of discharge in the 
United States that the seaman left her. She 
reached this as her last port of discharge, 
from a circuitous voyage, on the 21st of 
Pebruaiy, and was safely moored on the 
day following. This, in nautical acceptation, 
was ending the voyage. The voyage de- 
notes the ti-ansit to be performed by the 
seaman, and. it is in this sense that the term 
is used in the law maritime. Emerig. Cont. 
de la Grosse, c. 8, § 1; Frontine v. Frost, 8 
Bos. & P. 302; The Baltic Merchant, 1 Edw. 
Adm. 86. The seaman is usually bound 
by his articles to continue with the vessel 
and unlade her, and perhaps his obligation 
to perfoi-m that service might, under the 
maritime law, be regarded as incident to 
his hiring. The Baltic Merchant, 1 Edw. 
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Adm. 91. Yet, in so doing-, he is considered 
as fulfilling a specific engagement of serriee, 
direct or implied, and not as continuing the 
voyage. The vessel being securely moored 
at her port of destination, the duties of 
mariners, as such, are fulfilled, and any fur- 
ther acts of theirs become those of steve- 
dores or laborers, and the seamen are 
bound to perform them only by force of 
special stipulations in the shipping articles. 
Cons, del Mare, c. 74, No. 144. A neglect or 
omission of this duty may be appropriately 
punished by deductions from former earn- 
ings. The Baltic Merchant, 1 Edw, Adm. 
92. And the earnings payable for the per- 
formance of one duty, may well be made 
chargeable for neglect to perform the other, 
because the agreement, though consisting of 
two parts, is entire in its object and efifects. 
The act of congress is in harmony with this 
distinction between the termination of the 
voyage and the unlivery of the cargo, though 
it requires the two things to concur to en- 
title the seamen to sue for their wages. 
Act July 20, 1790, § 6 (1 Stat. 133). 

In my judgment, the offence of desertion 
under the statute, which carries with it 
the absolute forfeiture of wages, can only 
be committed during the continuance of the 
voyage, and must .accordingly take place 
anterior to the safe mooring of the vessel 
at her last port of delivery. As, then, in the 
present case, the seamen left the vessel after 
her voyage ended, their departure did not 
constitute the desertion contemplated by the 
act, which must be punished by forfeiture 
of wages, clothing, &c. I do not, therefore, 
consider it necessary to pass upon the suffi- 
ciency of the entry in the log in this in- 
stance, because, if sufficient, it has relation 
to a period of time after the voyage was 
ended in nautical acceptation, and when 
the offence could not be committed. This 
decision will not, however, exonerate seamen 
from proper responsibility for such offences. 
The articles themselves make adequate pro- 
vision for such a case, and the principles 
of maritime law, which are not superseded 
by positive legislation, provide sufficient 
punishment for malfeasances of this charac- 
ter. It is competent for the court, in either 
aspect of the case, to decree, by way of ab- 
straction of wages, a suitable compensation 
to the owner for the unfaithfulness or mis- 
conduct of the seamen; and I am persuad- 
ed it will in practice be found as efficacious, 
in holding seamen to fidelity in their en- 
gagements, to lessen the amount they re- 
ceive at the end of the voyage, as to strip 
them and their families of all pay for ser- 
vices during the entire voyage, together 
with their savings laid up in clothing. 

A further objection taken to the suit by 
the claimant is, that the right of action had 
not accrued when the suit was instituted. 
By a stipulation in the articles, the wages 
were not to be paid until the cargo was de- 
livered. The delivery was not completed un- | 



[16 Fed. Cas. page 862] 

til several days after the action was com- 
menced. But there need not in every case 
be an actual unlading of the cargo, to con- 
stitute the delivery contemplated by the 
agreement If the consignee should refuse 
to accept the cargo, or unreasonably delay its 
discharge, the seaman cannot by such acts 
lose his rights, and would be considered as 
having complied with his stipulation by de- 
laying his suit a reasonable time. What is 
a reasonable time for the unlivery of cargo 
is not made certain by any fixed rule of law. 
By the 52d article of the Laws of Wisbuy, 
from eight to fifteen days are allowed, ac- 
cording to the circumstances of the voyage- 
By the 21st article of the Laws of Oleron, 
the same period is allowed for a vessel to 
discharge. 1 Pet. Adm. App. End. The 
laws of the United States require every ves- 
sel under three hundred and fifty tons bur- 
den, to be discharged of her cargo within 
fifteen working days after her report in her 
port of discharge, and every vessel over three 
hundred and fifty tons, within twenty work- 
ing days, and the vessel is to be reported 
within twenty-four hours after her arrival. 
Act Mai-ch 2, 1799, §§ 30, 56 (1 Stat. 649, 669); 
Act March 3, 1821 (3 Stat 640). Following 
the spirit of these statutes, the district court 
in Pennsylvania often allowed fifteen days, 
and sometimes more, to unlade the cargo, be- 
fore the seaman's right to claim wages was 
peifected. Edwards v. The Susan [Case No. 
4,299]; Thompson v. The Philadelphia [Id. 
13,973]; ^wift v. The Happy Retm-n [Id. 13,- 
697]. The voyage ends for the seaman when 
the vessel is moored. She is then, in judg- 
ment of law, in a condition to unlade at 
once. In om: chief ports, it would rarely 
happen that twenty working days would be 
expended in unlading the largest ship. The 
statute has allowed time amply sufficient to 
cover any delay in obtaining permits from 
the custom-house, or in placing the vessel in 
a position to begin her actual discharge after 
her report is made, or in providing for other 
contingencies which may occasion loss of 
time. In Massachusetts, the rule seems to be 
general to allow the statutory period for dis- 
charging the vessel, without regard to the spo 
cial circumstances of the case. Abb. Shipp. 
456, note. There is convenience in this an- 
alogy, but I do not think a too implicit obe- 
dience should be paid to it, and I am dis- 
posed to follow the rule in the Pennsylva- 
nia district, allowing special circumstances 
to abridge or prolong the time of unlading, 
but adopting fifteen days as a fair average 
period. In this case, even if the action be 
considered as having been commenced by the 
issue of the monition, but fourteen days had 
elapsed, and two of those were Sundays. No 
special circumstances are in evidence, calling 
for an abridgment of the ordinary time. On 
the contrary, a proper degree of despatch is 
proved, and, considering the state of the 
weather, the vessel was unladen in a reasou- 
a.ble time. Sinc^ then, sufficient time for 
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the unlading of the cargo had not elapsed 
when the suit was instituted, and since, also, 
it was commenced before the time fixed by 
statute for the unlivery of the cargo had ex- 
pired, it must he held to have hegn prema- 
turely brought 

This objection of the claimant being well 
taken, and no motion to amend or rectify the 
proceedings having been made or granted, I 
cannot, in the present shape of the pleadings, 
enter into an adjustment of the amount of 
wages due the libellant, or fix what compen- 
sation, if any, he ought to make the owners 
for withdrawing his services from the vessel. 
The action in this form must be considered 
as dismissed or suspended. But the main 
defence, which rested on the charge of de- 
sertion, having been gone into by the claim- 
ant, and decided in favor of the libellant, 
and the libel being stayed upon a point of 
form, in respect to other particulars, and not 
on the merits litigated between the parties, 
I shall give the libellant leave to file a new 
libel, or supplementaiy allegations to the one 
before the court, and to offer further proofs 
in the cause to show that he had a full right 
of action when his suit was commenced; and 
the final decree in the cause upon the merits, 
and the disposition of costs, will be deferred 
imtil the reformed pleadings and new proofs 
come in. The practice authorized by this 
decision is intended to be carried at present 
• no further than the necessity of the particu- 
lar case; that is to say, the claimant having 
given the court cognizance of the cause by 
intervening and contesting the question of 
forfeiture, and that jm-isdiction still continu- 
ing after the libeUant's right to sue for wages 
has matured, the latter will be permitted 
now to frame his libel so as to meet the ob- 
jection that the recovery of wages cannot be 
had in the present form of the pleadings. 

The libellant, imder the above permission, 
filed several additional articles, alleging: 
(1) That the claimant of the ship was sole 
owner of her cargo, and titiat, as matter of 
law, the Arrival of the vessel was a de- 
livery of her cargo, within the meaning of the 
contract; (2) That the cargo might, with 
ordinary diligence, have been unladen, and 
the vessel discharged, within ten days from 
her arrival; (3) That no provision was made 
on board the vessel, or elsewhere, by the mas- 
ter or owner, for the support of the libellant 
until his wages were payable; (4) TSiat pre- 
vious to the commencement of any proceed- 
ings for the recovery of wages, the master 
called on the libeUant's proctors, and told 
them that the libeUant's wages were ready 
for him. The libellant proved the facts set 
up in the first and fourth allegations, but 
failed to prove those set up in the second 
and third. 

Edwin Burr and Erastus O. Benedict, for 
libellant. 
Gerardus Clark, for claimant. 
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BBTTS, District Judge. It is contended 
that the terms of the shipping agreement 
were fulfilled, as the cargo was in fact de- 
livered before the suit was brought. It is 
supposed there is a distinction in respect to 
the delivery of a cargo where it is shipped by 
a freighter, and where both ship and cargo 
are owned by the same person. It is not de- 
nied, that in the former case there must be 
an actual unlading to constitute a delivery; 
while it is argued, that in the latter, when 
the ship returns to the port of the owner, the 
cargo comes into his possession in such man- 
ner as to amount to a delivery of it from IJie 
ship. I cannot perceive any legal ground for 
the distinction. The contract of the seaman 
has no regard to the legal delivery of the 
cargo, which constitutes a change of prop- 
erty in it. It is as much the property of the 
consignee, and delivered in point of law, when 
it is shipped at the port of departure, as 
when it is unladen at the port of discharge. 
Dawes v. Peck, 8 Term R. 330; Dutton v. 
Solomonson, 3 Bos. & P. 5S2. To construe 
this clause of the shipping contract to mean 
a delivery in law, would be to hold that it 
was satisfied the moment the cargo was lad- 
en on board. The delivery referred to ia the 
contract denotes the unlading of the vessel, 
frequently called, in the maritime law, the 
unlivery of the cargo. The other provisions 
of the contract import this. The mariner is 
not to leave the vessel until she be dischar- 
ged of her lading, nor to receive his wages 
untU her arrival at the last port of discharge, 
and the cargo delivered. The deUvery of the 
cargo is made a distinct thing from the ar- 
rival of the vessel, and that delivery is the 
discharging her of her lading. The shipping 
articles are intended to correspond in sub- 
stance with the provisions of the statute in 
this respect, and the court will always en- 
deavor, in interpreting the articles, to en- 
force that conformity. By the Gth section of 
the statute, (Act July 20, 1790, 1 Stat 133,) 
the seaman becomes entitled to his wageb 
"as soon as the voyage is ended and the 
cargo or ballast be fully discharged at the 
last port of delivery." It is no less important 
to the shipowner, when he is bis own freight- 
er, to have an opportunity to ascertain the 
condition of the cargo, and detect embezzle- 
ments, and charge them, if discovered, upon 
the crew, than when he is merely a carrier for 
others. It would also be usually not less 
desirable for him to have reasonable time to 
raise funds to meet the charges of the ship, 
when the cargo is his own, than when those 
funds are to be collected from freighters. In 
both points of view, it would be in conso- 
nance with the character of the service of sea- 
men, that their wages should not be payable 
until the actual delivery of the cargo, or until 
a reasonable time for that purpose had 
elapsed, and a stipulation on their part to 
that effect would be appropriate to their char- 
acter and obligatory upon them. 

It is further contended, on behalf of. the 
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libellant, that the offer of the master to pay 
the was'ei. is evidence that he recognised and 
admitted the libellant's discharge, and that 
he was entitled to demand them. Bnt the 
mere offei' of the master to pay the wages, in 
the way in which it was made in this in- 
stance, cannot properly be understood as an 
admission of any legal liability on his part. 
It Tvas stated on the argument, (and the fact 
would be implied under the proof,) that the 
libellant's proctors had made application to 
the master, and demanded payment of these 
wages. He knew that a litigation must en- 
sue, unless the claim was satisfied, and his 
declaration, under these circumstances, that 
if the libellant would call at a designated 
place, his wages were ready for him, ought 
not to be construed into an admission that 
wages were due at all, much less that they 
were due and payable because the libellant 
had fulfilled his engagement and was dis- 
charged from the ship. There was a dispute, 
and a heated one, respecting the libellant's 
claim to wages. Under these circumstances, 
it would be a most strained and harsh in- 
terpretation of the language of the master, 
to consider it as having admitted the abso- 
lute right of the libellant. Admitting the 
declaration of the master to have been an of- 
fer to pay, it was a qualified, or ccmditional 
one; and I do not think it imported any 
thing more than that the master would rather 
pay the sum demanded, at a place con- 
venient to him, than litigate the question 
with the sailor. Such concessions and ad- 
missions are never received as waiving any 
legal defence of the party. The courts en- 
courage attempts at compromise and settle- 
ment, and will not permit any act done or 
language used on such occasions to work a 
prejudice to the party making the effort. 2 
Starkie, Ev. 38, and note g. The nisi prius 
ease of White v. Mattison, 2 Starkie, 325, 
before Lord EUenborough, if it forms an ex- 
ception to this general rule, is distinguish- 
able from tlie present case; for there the de- 
fendant had called up the whole ship's crew 
to pay them off, and had tendered the plain- 
tiff a specific sum, and the court held, that 
the seaman might recover that sum, although 
the period limited by the shipping articles 
had not expired. There was a plain, un- 
qualified admission of a debt to a certain 
amount, accompanied by an offer to pay that 
particular part, and the recovery was limit- 
ed to the sum so admitted to be due, and. did 
not cover the whole of the plaintiff's de- 
mand. I do not think that the circumstance 
proved in the present case, establishes the 
libellant's right to sue, or in any way im- 
plies that the master recognised that the li- 
bellant had been discharged from the ship, 
or otherwise exonerated from the restriction 
as to the time when he would be entitled to 
wages; nor do I regard it as a waiver of the 
advantage secured to the master by the con- 
tract. 
A point of practice respecting the authority 



of the court over the proceedings, as they 
now^ stand, presents itself at this stage of 
the cause. It was not adverted to on the 
argument, and, in deciding it now, for the 
pui-pose of disposing of this cause, I do not 
intend to preclude the further consideration 
of the point, should it be presented in an- 
other case. It is, whether the libel ought to 
be absolutely dismissed, or whether the suit 
may be continued as properly in prosecution 
since the expiration of the fifteen days. 

The matter of defence now in question is no 
extinguishment of the libellant's claim. A 
forfeiture of wages has not been incm'red, and 
no payment is established. The claimant, 
therefore,' upon the proofs, stands justly in- 
debted to the libellant for his services as a 
mariner on board the vessel. If the latter can- 
not recover his demand in the present action, 
it will be only for the reason that the claim 
was not suable when the action was institut- 
ed. Courts of admiraltj^ deal liberally with 
suitoi-s in matters of practice. They give the 
most favorable interpretation to pleadings, 
in order, if possible, to support them, and, 
when a libel is found defective or inapt, in- 
stead of dismissing it for such cause, they 
will even enjoin the promovent to exhibit an- 
other libel, clear and properly articled, in or- 
der that the case may be determined accord- 
ing to right and justice. 1 Browne, Civ. & 
Adm. Law (2d Ed.) 462; The Adeline, 9 Oranch 
[13 XJ. S.] 245, 284. This pmctice should prob- 
ably be considered as having relation to the 
form of the libel, and as coming under the 
principle of amendments, which are freely al- 
lowed in those com-ts. Consett, Eec. Prax. pt. 
3, e. 1, § 1, art. 2, and Id. § 2, art. 2; The 
Caroline v. U. S., 7 Cranch [11 U. S.] 49G; The 
Anue V. U. S., Id. 570; The Divina Pastora, 
4 Wheat. [17 U. S.] 52; The Mary Ann, S 
Wheat. [21 U. S.] 380; The ilarianna Flora, 
11 Wheat. [24 U. S.] 1, 38. Judge Peters has 
given a wider application to this power of a 
court of admiralty over its proceedings, than 
usually obtains. In Thompson v. The Phila- 
delphia [Case No. 13,973], he says: "In this 
case, although the ship had ended -her voyage 
more than fifteen days, yet, it having been 
alleged, and not denied, that due diligence had 
been used, but the vessel could not be unload- 
ed, I give further time for payment." The re- 
port of that case indicates a suit in ordinary 
progress, and the language of the judge im- 
ports that he will stay the cause until the 
time shall arrive when it ought to have been 
commenced, and will then proceed in it as if 
the cause of action had been mature when the 
suit was instituted. I am not prepared to 
carry the discretionary authority of the court 
to that extent. It goes far beyond all the 
doctrines respecting the mere correcting of 
defects occurring in the frame of pleadings 
or in the order of proceedings. It assumes 
that a party brought into court without right 
on the part of the promovent, may still be de- 
tained there until an adequate right is ac- 
quired, or, if one is already inchoate, until it 
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ripens for enforcement. When the objection 
is presented distinctly and in proper order, I 
apprehend that eveiy court must dispose of 
the controversy before it according to the 
rights of the respective parties as they stood 
when the suit was instituted. This is so at 
law and in chancery, and it is not perceived 
that any clear principle, recognised in the 
Civil Code, varies the rule hi tribunals which 
have adopted that law. 

In causes of civil and admiralty jurisdic- 
tion, every matter of exception which goes 
only to delay the suit, must be urged previous 
to contestation of suit, (Consett, Ecc. Pras. 
pt. 3, c. 1, § 2, and Id. c, 2; Cockb. Ecc. Prax. 
e. 6, §«§ 1-7; Gierke, Ecc. Pras. tits. 31, 32,) 
and should be singly disposed of before con- 
testatio litis, or before bringing the substan- 
tive parts of the suit ad judicium (2 Browne, 
Civ. & Adm. Law, Ed. 1799, 104, 185; Pothier, 
TraitC* de la Proc. Civ. pt 1, c. 2, § 2, art. 
1). The matters of exception, however, which 
bar recovery, may, by the French practice, be 
urged after contestation of suit. Id. art 2. 
So they may be, also, in ecclesiastical and 
admiralty causes at this day, though Browne 
questions whether such a practice was allow- 
able in the ancient Roman law. 2 Browne, 
Civ. & Adm. Law (Ed. 1799) 27, note. The 
result of these doctrines seems to be this, 
that in all the courts, if a party goes to trial 
upon the merits, he will not be permitted, 
after judgment, to avoid the recovery, by 
bringing forward an exception that no cause 
of action existed when the suit was instituted; 
but that that defence is open to him down to 
the time of trial, and that, if it is estab- 
lished, the consequence will be to turn the 
prosecutor out of court The decision of 
Judge Peters will, therefore, stand an isolat- 
ed one upon this branch of procedure, unless 
it is to be understood as having been given 
before answer filed, or on a preparatory ex- 
amination before the judge, out of court, to 
ascertain whether admiralty process should 
be allowed. In the latter case, there may be 
a propriety in the judge's deferring the award 
of process, or, as it is put in the case re- 
ported, giving further time for payment. I 
should be inclined to imderstand that deci- 
sion as made in an initiatory proceeding, 
rather than in an adjudication between par- 
ties litigating in court upon pleadings prop- 
erly interposed. It does not appear to me to 
be consonant to the nature of actions in full 
prosecution, to permit them to be stayed until 
the plaintiff possesses himself of a right to 
what he demands; nor to allow him to go to 
judgment, against the objections of the op- 
posite party, upon rights which have accrued 
during the progress of the cause and after a 
defence has been put in. The amendment or 
privilege allowed the libellant by the former 
order of the court in respect to his libel, had 
relation to the manner of pleading and prov- 
ing his demand, to bring it into a condition to 
be enforced. It did not authorize him to go 
on in this suit upon a right which was not 
16fe».oas. — 55 



in existence when it was brought. I shall, 
therefore, not decree for these wages, al- 
though they have now become due, and al- 
though the claimant is liable to pay them. 
The libellant should not have arrested the 
vessel until his right of action was perfected; 
and the objection that she was not liable to 
arrest, having been duly taken and main- 
tained by the claimant, must prevail. It is 
not intended to be decided that the same rule 
will necessarily apply, when the claimant 
gives his stipulation and makes his answer 
after the right of action has been perfected. 

A further question remains, namely, wheth- 
er costs shall be allowed or not. If liie claim- 
ant had pleaded, in a formal manner, a dila- 
tory plea that the suit was prematurely 
brought, he would undoubtedly be entitled to 
a decree for costs. But when, instead of 
pleading that plea by itself, he connects it 
with other matters of defence which go to 
the whole merits of the action, and requires 
full proof to be produced, it becomes ques- 
tionable whether he is entitled to costs. In 
the main defence upon which he relied he 
has failed, and he prevails only upon an ex- 
ception in the nature of a plea in abatement 
Moreover, though the -libellant has failed to 
prove his supplemental allegation, that the 
vessel might with ordinary diligence have 
been discharged in ten days, yet he has of- 
fered some evidence upon that point, which 
shows that there was probable cause for his 
supposing that his right was perfected, de- 
pending, as it did, upon the question of a 
reasonable time for unlading. Courts of eq- 
uity dispose of the question of costs accord- 
ing to the justice of the case, in the sound 
discretion of the comrt; Nicoll v. Trustees of 
Town of Huntington, 1 Johns. Ch. 166; and 
courts of admiralty follow the same rule. I 
shall, therefore, in view of the general equi- 
ties of the case, dismiss the libel without 
costs. 

After a decree was entered in accordance 
with the foregoing decision, and in the fol- 
lowing term, the counsel for the claimant ap- 
plied to the court for leave to re-argue the 
question of costs, and a manuscript decision 
of the circuit court was produced, overruling 
the doctrine of this court upon the question 
of desertion, and holding in effect that ab- 
sence from the vessel without leave, after 
the voyage was ended, but while the cargo 
was yet undischarged, was a desertion, car- 
rying, as a consequence, the forfeiture of all 
wages then earned; whereupon, in obedience 
to that ruling, and after hearing counsel on 
both sides, it was decreed by this court that 
costs should be awarded to the claimant On 
a subsequent day, a motion was made by 
the claimant for a summary decree, and for 
execution upon the stipulation of the surety 
for costs on the part of the libellant This 
was resisted, upon the ground that the decree 
awarding costs to the claimant was against 
the libellant, and did not affect his surety. 
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Tlie affidavit of the counsel for the claimant 
stated, that within a few days after the de- 
cree dismissing the libel witiiout costs was 
rendered, he applied to the court for leave 
to re-argue fhe question of costs, and that the 
question was subsequently argued by the 
counsel on both sides, and a decree was en- 
tered dismissing the libel, with costs. The 
affidavit of the counsel for the libellant stated, 
that immediately after the first decree was 
rendered, he apprized the surety that he was 
no longer liable for costs upon his stipula- 
tion; that he, the counsel for the libellant, 
had no authoiity to waive the rights of the 
surety under that decree; that, in the subse- 
quent argument upon the question of costs, 
he contemplated nothing but the interest of 
the libellant, and supposed that the object of 
the claimant was to recover costs against the 
libellant merely for the purpose of extinguish- 
ing the wages. The affidavit of the surety 
stated, that he had given no consent or au- 
thority to waive his advantages under the 
first decree. Upon the facts proved, it was 
contended for the libellant that the second 
decree was nugatory and void, or, if not void, 
that it only availed as against the libellant 
himself, and that such was the understanding 
at the time. The counsel for the claimant 
contended that the second decree was valid, 
and carried costs against the surety, and that 
the question of costs was re-argued with 
that understanding, and he appealed to the 
recollection of the court to sustain that view 
of the case. 

BETTS, District Judge. The court con- 
stantly sees the mischiefs attending efforts 
to carry on litigated causes by mutual under- 
standings between the counsel concerned in 
them. I have uniformly declined acting upon 
such arrangements, unless their result was 
put in writing, or stated upon the minutes of 
the court. Nor wiH I allow my own recollec- 
tions or impressions as to particulars which 
have passed in the presence of the court, to 
interfere with or control rights that may 
ultimately be brought up for decision. I 
should certainly never have allowed the ar- 
gument in this cause to proceed, unless I had 
supposed that the whole case was under the 
control of the court, and that the former de^ 
cree stood suspended until a decision could 
be had upon the question of costs. Yet, there 
appears to have been no act of the court 
bringing the matter within its conlyol, or as- 
suming cognizance of it, other than hearing 
the counsel for both parties upon that ques- 
tion. The proposition now before the court 
is, whether a court of admiralty, after enter- 
ing a definitive decree, can, of its own author- 
ity, re-hear the cause or modify the decree, at 
any time subsequent to the term In which 
the decree is rendered. Although the court 
proceeded, in this case, upon a supposed as- 
sent of the libellant, yet nothing appears 
apud acta establishing such assent, or con- 
cluding his rights. The proceeding in this 



case had all the character and effect of a 
re-hearing. The cause had been disposed of. 
No reservation of any question had been 
made, so as to render the decree in any re- 
spect interlocutory. A definitive decree, enter- 
ed on the 26th of August, was changed by 
force of another decree applied for on the 
first Tuesday of September. The objection 
is now specifically taken, that it was incom- 
petent for the court to vacate the preceding 
decree in that manner. 

The course of procedure in the ecclesiastic- 
al and admiralty courts in England, does 
not furnish us with any satisfactory guide 
on this inquiry. The judge usually renders 
judgment there after summons to the party to 
be present to hear it. If he does not appear, 
there is a succession of decrees of contumacy, 
and then the decree passes as if by default. 
If he appears, he must eo instant! present his 
claims for an alteration of the decree, other- 
wise it becomes definitive. Consett, Ecc. 
Prax. pt. 3, c. 6, § 2; Gierke, Ecc. Prax, tits. 
232, 234. In the French practice, which con- 
forms very closely to the civil, the judgment 
becomes perfect as soon as it is pronounced, 
and the judge cannot correct it after the ris- 
ing of the court, and after the register has 
entered the judgment upon the minutes as 
it was given. Pothier, Trait6 de la Proc, 
Giv., c. 5, art. 2. The only case recognised 
in the early practice of the ecclesiastical 
courts, in which the same court can revoke its 
sentence, is where, when the party is cited to 
show cause why sentence should not be ex- 
ecuted, he alleges the nullity of the former 
decree; and this, whether the former decree 
was one made by another and a higher court, 
or by the same court. Cockb. Prax. c. 15, 
§§ S, 9. Such, too, appears to be the modern 
practice. Sir John NichoU doubts whether 
the court is compbtent to rescind a sentence 
against the wishes of the party obtaining it. 
And that doubt was strongly expressed in a 
case where a question of costs had been re- 
served, and where the application to open the 
previous decree was made on the day as- 
signed for hearing that reserved question. 
Thomas v. Maud, 1 Addams, Ecc. 481. This 
principle seems to be incorporated into the 
practice of the admiralty courts. In a prize 
cause. Sir William Scott reserved his opinion 
upon the question whether he could revoke a 
previous decree in the cause, but under a 
pointed intimation that it was a proceeding 
wholly unknown to the court. The Vrouw 
Hermina, 1 C. Bob. Adm. 163. 

The ordinary rules of practice in the su- 
preme court deny a rehearing of a cause aft- 
er the term in which judgment is pronounced. 
Hudson V. Guestier, 7 Cranch [11 U. S.] 1. 
And some of the cases imply a doubt whether, 
after a definitive judgment pronounced, the 
court can revoke or reconsider that judgment. 
See The Portitudo, 2 Dods. 58, 70; Smith v. 
Jackson [Case No. 13,064]; Norton v. Rich 
[Id. 10,352]. The court of chancery allows a 
rehearing, upon sufficient reasons, at any 
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time before decree enrolled, and it has been 
]iermitted at the distance of twenty-four years 
from the time the decree was rendered. Har. 
Prac. K. B. 341; Mills v. Bants, 3 P. Wms. 8, 
and note. But this practice has never been 
introduced into the comets of common law or 
of admiralty, though I am not aware of any 
defect of authority in this court to establish 
such a rule. The character of the suits usu- 
ally prosecuted here, would, however, deter 
the court from adopting that practice, unless 
the great ends of justice were put in hazard 
by withholding it Usually, it is of the last 
importance to suitors here, to have an im- 
mediate despatch of their business. Seafar- 
ing men are not in circumstances to conduct 
protracted and reiterated litigations upon 
their claims, and it is usually better for their 
interests to have prompt decisions, even 
though adverse to their demands. Experi- 
ence, I believe, fully justifies the remark, that 
whether in the instance or the prize court, 
every delay and appeal is of serious detri- 
ment to the mariner's inter^t. The sum in 
dispute is usually small, and of immediate 
necessity to the suitor. It is for his inter- 
est, therefore, that the most speedy decision 
possible should be obtained, and that, when 
it is adverse to him, he should rather go im- 
mediately to his employment than linger over 
the contingencies of a reconsideration of his 
■case. These views have probably led to the 
exclusion from courts of admiralty of the prac- 
tice referred to; and I concur in the senti- 
ments of the eminent men sitting in the Eng- 
glish admiralty and consistory courts upon 
this point, that it is a matter of great doubt 
whether a power of this description should 
be exercised in this court, without the free 
consent of all parties to be affected by it. 
The Vrouw Hermina, 1 C. Bob. Adm. 163; 
Thomas V. Maud, 1 Addams, Ecc. 481. 

The fact of consent being expressly denied 
by the oath of the libellant's proctor, I can- 
not imply it from the subsequent proceedings, 
and must hold the last decree to be a nullity. 
The claimant may, however, if he wishes to 
"have this point considered in the court above, 
have the stipulation delivered up to him, to 
be prosecuted in personam. Order according- 
ly. 
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"Shippixg— Carriage op Goods — Damage — Bill 

OF Lading — Fault of Shipper — Vis Major — 

Burden' of Proof— Parol Testimony. 

1. Where goods are shipped in good order, and 
are damaged on the voyage, it devolves oh the 
owner of the ship to show that the damage was 
caused by fault of the freighter, or by vis ma- 
jor. 

[Cited in The T. A. Goddard, 12 Fed. 177.] 

1 [Reported by Edward R. Olcott, Esq.] 



2. Libellant shipped 340 bundles of sheet iron 
on freight from Liverpool to New- York, receiv- 
ing a bill of lading that the same was received 
in good order, and to be delivered in like good 
order, the perils of the sea excepted; when un- 
laden it was found to be stained and rusted by 
wet, and injured thereby; and notwithstanding 
proof that the iron was well stowed, that the ship 
came in tight and dry, that the iron was taken 
on board in dry weather, and not exposed to the 
access of water, the vessel was answerable for 
the damage; The burden of proof is upon the 
ship to show that the damage existed when the 
cargo was laden on board. 

3. The acknowledgment in the bill of lading 
that the cargo is received in good order, though 
part of the shipping contract, may be explained 
or disproved by parol testimony. 

4. Quere: "Whether a general ship is liable 
for damages to cargo well stowed, caused by ex- 
halations or dampness arising from the cargo 
on board, (also well stowed,) unless there be a 
spedal contract in the affreightment against 
such loss or injury? 

This was an action, by the consignee of a 
quantity of sheet iron (310 bundles) laden on 
board the ship Martha, at I*iverpool, for New 
York, to recover damages for injury to the 
iron, by wetting. The libellant offered the 
bill of lading, which contained the usual con- 
ditions and stipulations. He then proved that 
the iron, when unladen from the vessel, was 
very wet^ and water dripped ofC it He fur- 
ther proved the damage caused by the injuiy 
amounted to about 30 per cent. 

On the part of the claimant, it was shown 
that the vessel came in tight and dry, and 
that the iron was well and securely stowed, 
and was not so placed as to be subject to the 
access of water or moisture during the voy- 
age. 

The mate testified, that when taken on 
board, it had externally the appearance of 
being in good order, and that the weather 
was dry at the time, and the iron was not ex- 
posed to wet in lading, or before the ship 
sailed. Evidence was offered to show that 
the condition of the iron might be ascribed 
to its having got wet in the hands of the cav- 
riers and lightermen, at Liverpool, before it 
was delivered to the ship, and an instance of 
the kind was stated where an attempt was 
made to impose articles gn a ship under sim- 
ilar circumstances, but by watchfulness and > 
caution the deception was detected. 

Wm. M. Evarts, for libellant. 
Wm. M. Emerson, for claimant. 

BETTS, District Judge. The bill of lading 
undertakes to deliver the iron, then in good 
condition, in the same order here; but with- 
out applying to this contract the character of 
an absolute assumption or admission of the 
fact, it must be received as strong prima 
facie evidence that the property was in good 
order when received on board the ship. Bar- 
rett V. Rogers, 7 Mass. 297. The law does 
not give a bill of lading the character of a 
warranty that the property received by the 
ship is in absolute good order and condition. 
It binds the ship and owner no further 
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than to tlie external appearance of the case 
or boxes, or of the article itself, when im- 
ported without envelope. This is especially 
so as between the freighter and ship-owner 
{Valiu. lib. 3, tit. 2, art. 2; 2 Boulay-Paty, 309, 
313); and on general principle, that part of 
the bill of lading which operates as a receipt, 
is open to explanation or correction by parol 
evidence. 

The sheets of iron, in this instance, were 
held together by hoops around them, but not 
in a way to confine a quantity of fluid, and 
prevent its being discovered by the mere act 
of moving the bundles. The injury or ex- 
posui-e of the bundles, by having water al- 
ready deposited within them, would not thus 
be ever concealed from observation when 
they were brought to the ship by the mode 
of putting them up for exportation; aad the 
claimant is necessarily required to give strong 
evidence, under such circumstances, that the 
injury had already been sustained, or the 
proximate cause of it existed, when the iron 
was laden on board, otherwise his acknowl- 
edgement and undertaking in the bill of lad- 
ing must stand in force against him. 

In this case the libellant does not rely ex- 
clusively upon the admission in the bill of 
lading, but gives positive proof that the iron 
was delivered to the ship in good order. The 
fact that it was damaged when delivered to 
the consignee, fastens the responsibility for 
the deterioration upon the ship, unless the 
owner is able to show the injury arose from 
perils of the sea, or some inherent defects in 
the article, not discernible when it was re- 
ceived on board. The presumption of the 
law, without countervailing proof on his part, 
is, that the injury has arisen from fault or 
negligence in the stowage or transportation 
in the ship. Bemadon v. Nolte, 7 Mart. [N. 
S.] 283. 

The ship had a quantity of salt on freight, 
and an attempt was made to prove it stowed 
in the vicinity of the iron, in a situation where 
it might be inferred that an exhalation of 
dampness from the salt was the means of 
creating the rust or stain complained of; but 
the stowage of salt turned out to be in an- 
other part of the ship, nor do I think, this 
** being a general ship, the owner would be an- 
swerable for this kind of injury received by 
one part of a cargo from another, if the stow- 
age was in the usual manner, unless the con- 
tract of affreightment had stipulated the eon- 
trai-y. There was no evidence that the dam- 
age was caused by perils of the sea, or vis 
major, and it is not enough for the owner to 
raise a doubt whether the iron came to the 
ship in a wet condition or received the in- 
jury on boai'd, nor to show that it is difficult 
to account for its condition; but it is cast 
upon him to prove, affirmatively, that the 
injury was received before its delivery to the 
ship, or at least to show circumstances af- 
foi'ding a violent presumption that the rust 
or stain could not have been communicated 
on ship-board. 



Without touching the question, then, wheth- 
er as against the assignee of the bill of lad- 
ing, or even the freighter, the ship-owner 
might prove a fraud practiced on him by the 
shipper of the goods abroad, in putting them 
on board in a damaged condition, I am of 
opinion, upon the evidence produced, that the 
owner has not shown that the iron came on 
board wet, or any other fact, discharging his 
responsibility under the contract in the bill 
of lading. The engagement of the bill of 
lading must accordingly be enforced against 
him, and the libellant is entitled to recover 
the difference between 4^ cents per pound, 
for which the iron was sold in its damaged 
condition, and its value here, 5^^ cents; to- 
gether with charges for cartage, labor and 
money expended in consequence of the dam- 
age, but deducting the abatement of duties 
allowed at the custom-house, because of the 
damaged state of the iron. The case will be 
referred to the clerk to state the account, 
upon the principles of this decree. 

NOTE. A case similar to the foregoing has 
been since decided in Louisiana. The action 
was for damages of 780 bundles of iron on 
board ship, by wetting. It was shown in this 
case, that though the weather had been rough, 
that the vessel was staunch and well built, and 
not injured by stress of weather. It was also 
proved by defendants, by the testimony of the 
stevedores who loaded the vessel, as well as by 
other witnesses, that the stowage was such as 
is customary, and such as is considered safe. 
But the fact of damage being positively shown, 
and the burthen of proof resting on the com- 
mon carrier to show that it was a damage oc- 
casioned by the perils of the sea, which fact 
was not made to appear, the vessel was held lia- 
ble for the damage. Price v. The Ariel, 10 La. 
Ann. 413. 
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Case No. 9,146. 

The MARTHA ANNE. 

[OIc. 18.] 1 

District Court, S. D. New York. Nov., 1843. 

AnaiiKAtTT — Jurisdiction — Long Island Socn'D 

— Torts— Illegal. Seizukb— Damages 

— Mitigation. 

1. This court has jurisdiction on the instance 
side over maritime torts committed within the 
ebb and flow of tide. 

2. Long Island Sound is not only, in common 
law acceptation, an arm of the sea; it is a strait 
and parcel of the high seas; it is not within the 
territorial limits of any particular state. 

3. The inhabitants of Oyster Bay township 
have the exclusive right to the oyster fishing 
■n'ithin that bay. And the town has authority 
to enact and enforce by-laws in support and pro- 
tection of that right. But process issued by a 
justice of the peace, under the authority of those 
laws, cannot be executed on the Sound. 

4. The seizure and detention of the libellant's 
vessel, for the purpose of executing such process 
on board her, was a maritime trespass and tort. 

1 [Reported by Edward B. Olcott, Esq.] 
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5. An action in rem against the vessel at- 
tached, and in personam against the respondent, 
her master, will lie in this court for the tort. 

[Cited in The Florence, Case No. 4,880.] 

6. The libellant is entitled to recover damages 
in this action, in satisfaction of the injury he 
has sustained. But those damages should he 
mitgated, upon the consideration that the re- 
spondent was acting under the command of offi- 
cers of the law, and without intention to do the 
libellant any wrong. 

In admiralty. 

W. X Haskett, for mjellant. 
Emerson & Pritehard, for claimant 

BETTS, District Judge. The pleadings and 
proofs in this cause are exceedingly difEuse 
and contradictory. The case to be gathered 
from them is, substantially, this. On the 2d 
of Jime, 1843, a number of fishing craft, of 
which the sloop Bahama, owned by the libel- 
lant, was one, went into Oyster Bay, on Long 
Island Sound, anchored in tide waters, and 
engaged in dragging and raMng oysters, and 
taking them on board. None of the vessels 
or persons employed in them belonged to Oys- 
ter Bay. The libellant resided in Pelham, 
Westchester county, where the Bahama also 
belonged. The township of Oyster Bay, by 
an ordinance or by-law, authorized by the 
laws of the state of New-York (1 Rev. St. 
336), prohibited any person who was not an 
inhabitant of the town, dragging or raking 
oysters within the bay, and subjected the 
person complained of and convicted of the 
ofiEence, to a fine, &c. 

Complaint was made by the supervisors of 
the town before a justice of the peace of the 
town, that the above mentioned vessels, in- 
cluding the Bahama, with their crews, had 
violated the law, and were then in the act of 
fishing oysters within the bay. Whereupon 
the justice issued a warrant to a constable of 
the town, commanding the arrest of the per- 
sons complained of. About the same time, 
the said oyster craft all made sail, and left 
the bay, running out into the Sound. The 
sloop Martha Anne was, at the time, in Oys- 
ter Bay, and was taken possession of by the 
constable, under the orders of the magistrate 
and supervisors of the town, to go in pursuit 
of the oyster craft, then under way. A posse 
of forty or more men were also summoned 
on board the sloop to aid the constable in 
making the arrest of the fishermen. Many, 
of them took fire-arms on board, and the con- 
stable was accompanied in the expedition by 
the supervisor and justice of the peace, who 
Issued the warrant of arrest, all of whom 
gave orders to the company on board the 
sloop to proceed and arrest the accused, and 
acted in directing and aidmg the esecution 
of the orders. 

The sloop, thxis prepared, sailed in pursuit 
of the oyster craft, and as she neared them, 
they were huddled together, some dozen in 
number. The men on them forbid the ap- 
proach of the sloop; and by threatening to 
use various weapons, which were brandished 



and presented, including axes and fire-arms, 
endeavored to keep her and her company ofC, 
The sloop was, however, navigated so as to 
be brought up against and made fast to the 
Bahama, when twenty or more men from her, 
several of them with fire-arms, sprang on 
board and arrested aU the persons found 
there, who were brought back in the Martha 
Anne to Oyster Bay. The respondent was 
master of the Martha Anne, and under the 
orders of the civil officers before mentioned, 
aided in navigating her out, and in towing 
back the Bahama to Oyster Bay harbor. It 
was proved that she was brought back to 
save her, there being no one on board to take 
charge of her after her master and crew were 
arrested. The Bahama was anchored and 
left by those who brought her back in that 
harbor, but her master was held in arrest un- 
der the warrant, and was taken before a jus- 
tice of the peace, who condemned him to pay 
a fine for the offence charged against him. 
No one interposed to prevent the libellant re- 
suming possession and free use of the slocp 
subsequently, but he allowed her to remain 
unreclaimed and falling to decay at her an- 
chorage. 

The respondent and claimant except to the 
jurisdiction of this court in the case, be- 
cause the subject matter is within the cog- 
nizance of the local courts, and the remedy 
of the libellant, if any he has, lies at law, 
and not in admiralty. This objection would 
be unavailing in the English admiralty, pro- 
vided the locus in quo, where the transac- 
tion took place, was upon the high seas. 3 
Black, 106; 2 Browne, Civ. & Adm. Law, 
107, 201. So under our federal system, dis- 
trict courts proceeding as courts of admi- 
ralty and maritime jurisdiction, have cog- 
nizance on the instance side, of maritime 
trespasses and torts, both in rem and in per- 
sonam. The Almeida, 10 Wheat [23 U. S.] 
473; Dean v. Angus [Case- No. 3,702]; L'ln- 
vincible, 1 Wheat [14 U. S.] 238; McGrath v. 
The Candalero [Id. 8,809]. The subject mat- 
ter, then, indisputably appertains to the ju- 
risdiction of this court, provided the place 
in which the wrongful acts were done was 
so also. In this respect our national judi- 
ciary has a wider admiralty and maritime 
authority than is exercised by English 
courts of admiralty. It extends over all 
navigable waters where the tide ebbs and 
flows, and is not, as is urged with great 
learning and force of reasoning, restricted 
by the condition that the waters be oxit of 
the territorial limits of the states. De Lovio 
V. Boit [Id. 3,776]; Hale v. Washington Ins. 
Co. [Id. 5,916]. But in this case the proof is 
clear that the libellant's vessel was come 
upon by the respondent and the Martha 
Anne, near the centre of Long Island Sound. 
The Sound is an arm of the sea, within the 
common law acceptation of the term, being 
navigable tide-water (Hargrave, Law Tracts, 
c. 5; Carter v. Murcot, 4 Burrows, 2162; 
Hooker v. Cummings, 20 Johns. 98), and 
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more specifically an arm of the sea than, 
mere rivers, bays or inlets; because, in ad- 
dition to its tide-water and nayigahle qual- 
ity, it is -without the territorial limits of any 
county (1 Kent, Comm. 364, 367.) It more 
properly is a strait, or inland sea, having 
communication with the ocean at each end, 
and lying between a long extent of land on 
two sides of it. Jacobs, Law Diet "Straits." 
But what imparts an unquestionable mari- 
time jurisdiction to the United States courts 
over its waters, and renders it within our 
jurisprudence, the high seas, is, that it is 
not within the territory of any particular 
state of the Union. 

In my opinion, therefore, there is no solid 
ground of exception to the jurisdiction of the 
court over the case presented by the libel. 
The libellant is entitled to satisfaction for 
the wrong he has sustained, out of the ves- 
sel which was the instrument by which it 
was inflicted, and against the master who 
was the agent causing it The great stress 
of the contestation in the cause between the 
parties has been upon the right of the in- 
habitants of Oyster Bay to the exclusive 
fishing of oysters in that bay, and the power 
of the corporation of the town to enact and 
enforce the ordinance or by-law in question. 
I do not go into that subject It has been 
largely discussed in the state law courts; 
and the statute law of the state, together 
with the decisions of those tribunals, un- 
doubtedly settle that point conclusively, in- 
dependent of the coincidence of decisions of 
the federal courts with the doctrines laid 
down by the state courts. 6 Cow. 376; Id. 
545, notes; 20 Johns. 90; Wend. 237; 5 
Wend. 423; 14 Wend. 43; 1 Rev. St 336; 
Bennett v. Boggs [Case No. 1,319]; [Martin 
V. Waddell] 16 Pet. [41 U. S.] 367. 

TLe bearing upon that topic is unimpor- 
tant to this ease, because, conceding the ex- 
elusive title to the fishing in Oyster Bay is 
vested in the inhabitants of that town, and 
admitting the validity of the by-laws passed 
to support the title, and the regularity and 
conclusiveness of the proceedings before the 
magistrates to enforce those by-laws and ar- 
rest the parties accused on the occasion in 
question, yet no authority could be derived 
from those facts to seize or molest the libel- 
lant's vessel at the place where she was tres- 
passed upon and arrested. That place was 
entirely out of the jurisdiction of the local 
magistrates. The law creating the county 
of Queens does not extend its boundaries in- 
to the Sound. 3 Rev. St 2, And, accord- 
ingly, there is no color of right shown in 
justification of the acts complained of, and 
the libellant is entitled to a decree against 
the respondent and the Martha Anne, for 
remuneration of loss thus sustained by him. 
I do not think those damages should be of 
an aggravated or exemplary character 
against these parties. The respondent did 
not inflict the wrong wantonly. There is no 
evidence that he volunteered his sloop or 



himself personally in the enterprise. He 
acted under the direction of officers of the 
law, who could rightfully exact the assist- 
ance demanded within the territory of the 
county; and there was sufficient probable 
cause for him to submit himself and his ves- 
sel to their commands, to remove all pre- 
sumption of a wilful purpose on his part to 
perpetrate a wrong and trespass on the prop- 
erty of the libellant. The testimony does 
not fix upon him any further participation in 
the tort than being present with his vessel. 
He is undoubtedly legally responsible to the 
libellant for the injury inflicted, but the case 
made out does not call for vindictive or ex- 
traordinary damages against him. The Ba- 
hama was taken back to Oyster Bay by or- 
der of the public officers controlling the pro- 
ceedings, and anchored there, within one 
hour after her arrest and was there left in 
a safe position and one easy of access for the 
libellant; and it does not appear that he was 
in any way prevented resuming immediate 
possession of her. This, in my judgment, is 
the reasonable bearing and result of the 
statements of the witnesses given on the 
hearing. 

I shall order that the libellant recover 
?50 and his costs, to be taxed, and that he 
take a decree in rem against the vessel, and 
in personam against the respondent there- 
for. 



Case I^o. 9,147. 

The MARTHA 0. BURNITE. 

[10 Ben. 196.] i 

District Court B. D. New York. Dec, 1878. 

Pkactice— Stipulation for Value— Bomd under 

Section 941 of the United St.\tes 

Revised Statutes. 

1. A stipulation for value can be substituted 
for property in custody, at any time, by order 
of court 

2. At any time before default, property in cus- 
tody may be bonded in pursuance of section 941 
of the Revised Statutes of the United States, 
without any other condition than is prescribed 
in that section: 

3. But whether it can be so bonded as a mat- 
ter of right after a default, quere. 

In admiralty. 

T. 0- Campbell, for libellant. 

Beebe, Wilcox & Hobbs, for claimant 

BENEDICT, District Judge. I greatly 
doubt whether a party can as a matter of 
right obtain the release of a vessel from cus- 
tody by giving a bond under section 941 of 
the United States Revised Statutes after a 
default has been entered upon the return of 
the process. It seems to be the intention that 
the bond should be approved and either filed 
or returned by the marshal for the purpose of 
being filed with the process, and it is plainly 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Ltineoln Benedict Esq., and here reprint- 
ed by permission.] 
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intended that the bond should he giyen he- 
fore any decree has heen rendered in the 
cause. Of course, as in other cases, a stipu- 
lation for Yalue may he substituted for prop- 
erty in custody at any time, by leave of the 
court, hut that is a different thing from giving 
the bond provided for in section 941. The 
difficulty here is that there has been no de- 
fault and no publication of notice upon which 
a default can now be taken. The right, there- 
fore, to- have a bond approved in pursuance of 
section 941 still exists, and may be exercised 
without any condition other than is prescribed 
in the section. 

The application, therefore, to have terms 
imposed as a condition of being allowed to 
bond under section 941 must be denied. 

The bond, being regular in form, and the 
sureties having justified on due notice to the 
libellant, must be approved. 
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Case nSTo. 9,148. 

The JIARTHA WASHINGTON. 

[3 Ware, 245.] i 

District Court, D. Maine. Jan. 10, 1860.2 

Shipping — Possessios of Vessel — Majouitt in 
OwsERSHip— Trassfeu— Act of Cosgkess. 

1. The constitutional power of congress to pass 
the law of 1850, § 1 [9 Stat 440], relative to re- 
cording the transfer of vessels, raised but not de- 
cided. 

2. A court of admiralty has no jurisdiction to 
decree possession of a vessel to the owners of a 
majori^, when a title to such vessel is set up in 
mortgage. 

This case came up on an agreed statement 
of facts, about which there was no dispute, 
and the principal point argued was the valid- 
ity of the law of the United States of 1850 
(section 1). It was to obtain, a decision on 
this point, on which there were conflicting 
opinions, that the suit was brought. The 
court thought itself obliged to decide it on a 
narrower ground. 

Shepley & Dana, for libellants. 
Fessenden & BuUer, for respondent 

WARE, District Judge. This is a libel 
against the Martha Washington, a brig of 
about 270 tons burthen, by Blanchard and 
Sherman claiming 5-16 in full title. In an 
agreed statement of facts it is admitted that 
she was built in 1853, at Surry, in the collec- 
tions district of Frenchman's Bay, within 
which all the owners resided, and, on the 5th 
of December, she was registered in that dis- 
trict On the 25th of October, 1855, she sur- 
rendered her registry and was enrolled. On 
the 7th of December, 1855, being at Norfolk, 
and desirous to make a voyage to the West 

1 [Reported by George F. Emery, Esq.] 

2 [Affirmed in Case No. 1,513.] 



Indies, she surrendered her papers and took 
out a temporary register in that office, and 
under that register was employed during the 
whole of 1856 and the greater part of the 
year 1857. The libellants claim titie to one- 
half of the brig by virtue of a mortgage of 
Wm. Coggin, dated Nov. 21, 1856, recorded 
in the collector's office at Frenchman's Bay, 
Nov. 27, 1856, and at Norfolk, May 11, 1857, 
and by the derk of the town of Surry, Nov. 
18, 1857. To this titie of the libellants, Phebe 
Flood has put in a claim to three-sixteenths 
which is derived from a mortgage of the said 
Coggin, dated April 1, 1856, and recorded in 
the collector's office in Frenchman's Bay, 
Sept 1, 1856. Amos D. Dolivar has put in 
another claim to one-sixteenth by a mortgage 
of the same Coggha, dated Sept 1, 1856, and 
recorded the second day of the same month 
in the collector's office at Ellsworth. Coggin, 
it is admitted, owned one-half and no more of 
the brig. Of this he conveyed one-half by 
two mortgages to Flood & Dolivar, both of 
them of earlier date and record, in the office 
of the collector at Frenchman's Bay, than the 
libellants, but neither recorded in the office 
of the derk of Surry. He then conveyed the 
whole of his half to the libellants, who had 
their mortgage recorded in the office of the 
collector of Norfolk, and with the clerk of the 
town of Surry. Coggin had his residence at 
Surry till the time of his death. 

The libellants claim possession on the. 
ground of title to a majority of the vessel, 
and to one-half, their title is a foreclosed 
mortgage under the revised statutes of Mauie, 
The words of the law are: "No mortgage of 
personal property made to secure the pay- 
ment of more than thirty dollars shall be val- 
id against any other person than the parties 
thereto, unless possession of such property^ is 
delivered and retained by the mortgagee, or 
the mortgage be recorded by the cl^k of the 
town in which the mortgagee resides." Chap- 
ter 91, § 1. The third section provides that 
the property may be redeemed at any time 
within sixty days after the breach of the con- 
dition. That time had elapsed before the ffi- 
ing of the libel, and the parties claim an ab- 
solute foreclosure by operation of law. To' 
this libel answers are interposed by Flood 
and Dolivar, claiming titie, one to three-six- 
teenths and the other one-sixteenth parts of 
the same vessel, on mortgage prior in point 
of date of the conveyances and of the record 
in the collector's office at Frenchman's Bay, 
to that of the libellant Their claim is un- 
der the United States statute of 1850 (section 
1), The words of this statute are "that no 
biU of sale, mortgage, hypothecation, or con- 
veyance of any vessel or part of any vessel of 
the United States, shall be valid agamst any 
person other than the grantor or mortgagee, 
his heirs and devisees and persons having ac- 
tual notice thereof; unless such bill of sale, 
mortgage, hypothecation, or conveyance be 
recorded in the office of the collector of the 
customs where such vessel is registered or 
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enrolled." In both statutes there is a reser- 
Tation of bottomry contracts and Implied 
liens, which it is immaterial to consider in 
this ease. It may here be remarked, that 
though the law of the state was enacted in 
the revised statutes in 1S57, it was but a re- 
enactment of the law of the state dated back 
to 1839. 

On these mortgages the libellants shew a 
good title under the state law, and the claim- 
ants under that of the United States. If 
these two laws had proceeded from the same 
authority, that is, if both had been enacted 
by the same sovereign power, but little diffi- 
culty, I think, would be found in holding that 
of the United States an implied repeal of the 
state law, and that a compliance with the 
terras of both would be unnecessary. There 
appears to me to be a real difficulty in yield- 
ing to the authority of the case of Thompson 
V. Tan Vechten, 5 Abb. Prac. 462, which was 
quoted at the argument, that to secure a 
mortgage, the mortgagee must record under 
both laws. Both provide for the same case, 
they cover the whole matter and they have 
the same penal sanction, that is, the nuUity 
of the conveyance if the terms of the law are 
not complied with. They appear to me to fall 
under the common rule, that a subsequent 
law, relating to the same matter, is a repeal 
of a prior, so far as the provisions of the two 
are repugnant or inconsistent, and if the sec- 
ond eovei-s the whole matter of the first, it is 
a repeal of that in toto. And it is so plain 
a principle of the constitution and has been 
so often recognized, that in aU matters to 
which the authority of the United States ex- 
tends, their laws are paramount to those of a 
state, that it seems superfluous to refer to 
any authority on this point. 

If this be correct the rights of the parties 
under these mortgages must be decided by 
the United States law, if it is in force. It is 
so if congress had the constitutional right to 
pass it, for it has not been repealed. This 
brings up the point that was mainly, I may 
say solely, relied on at the argument, that 
the act of 1850 is purely void from excess of 
power; that eongi-ess, in enacting this law, 
passed their constitutional limits, and the act 
is therefore a pure nullity. 

If congress has the power to pass laws reg- 
ulating the title to vessels generally, it must 
be derived from the grant of power in the 
first article (section 8): "To regulate com- 
merce with foreign nations, and among the 
several states, and with the Indian tribes." 
The clause at the end of this section, "To 
make all laws which shall be necessary and 
proper for carrying into execution the forego- 
ing powers," &c., it has always appeared to 
me cannot enlarge the powers of the general 
government, because this refers only to inci- 
dental powers, which would necessarily fof 
low the grant of the general power without 
express words. If it did mcrease their pow- 
er, it would be neutralized by the tenth 
amendment. This provides that "the powers 



not delegated the United States by the con- 
stitution, nor prohibited by it to the states, 
are reserved to the states respectively or to 
the people." This is a complete negation of 
a constructive power on the clause, which I 
have mentioned. 

The grant of power to regulate commerce, 
it is admitted, includes that of regulating 
navigation, but it includes it as an incident 
merely. Congress has the right to regulate 
foreign navigation so far as it is engaged in 
carrying on our commerce. Yet no one would 
contend that they had a general power over 
vessels belonging to a foreign nation. So con- 
gress has the power to regulate ships or ves- 
sels just so far and no farther than as they 
are employed in carrying on trade. There 
can be no doubt that, under state laws, any 
one may own a vehicle made of wood, Iron, 
and copper in any form, whether in that of a 
ship, a barrel, or a box, and may transfer It 
under what conditions he pleases without ref- 
erence to the United States laws. It is only 
when it becomes a vehicle in carrying on 
trade that it comes within the reach of the 
United States authority. And whatever may 
be the form, there can be no doubt that the 
United States, so far as it is used in trade 
and commerce, may regulate the transfer and 
the title generally,- that is, so far as it is 
used in foreign and inter-state trade and 
trade with the Indians. To this limit was the 
power of congress carefuUy confined by the 
supreme court in the great case of Gibbons 
V. Ogden, 9 Wheat. [22 U. S.] 1, 197. Under 
this power congress may order ships or ves- 
sels to be registered and enrolled, to be com- 
manded and manned in a particular way, to 
be under a peculiar police adapted to the 
service, and be recorded in the custom-house, 
or they shall have none of the privileges and 
immunities attached to United States vessels. 
But the penalty by which this law is enforced 
must be confined to these privileges. The 
power of the United States must be restricted 
to taking away that which the United States 
can give. The laws of the Union never con- 
template vessels as property simply, but as 
property employed in a particular way, or 
for a particular purpose. The tenure of all 
goods in civilized society is fixed by law. 
As property, the owner holds it under state 
laws. It is only as engaged in trade, that 
they hold it under United States law. What 
the state gives, the United States cannot take 
away. But the privilege of engaging in a 
certain trade is given by the United States, 
and of that vessels, like any other property, 
may be deprived. 

If the authority contended for were allowed 
it would, in principle, go somewhat farther 
than is at first imagined. The only ground 
on which it can be pretended that the United 
States can regulate the mode of transfer of 
vessels, is that they may be, and most usual- 
ly are, used in carrying on trade. But if 
for this reason alone they may regulate the 
title generally, I do not see but that with the 
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same force it may be applied to barrels and 
boxes, nay, to wagons, carts, and borses, be- 
cause tbey may be used in carrying on inter- 
state and Indian trade. A cooper or a pedlar 
would be surprised to be informed tliat they 
could not convey a title to a barrel or a wag- 
on without first consulting the United States 
laws. 

It will not be pretended that a decision 
against the validity of the law of the United 
States, or one that should restrict its opera- 
tion to the immunities granted by their laws, 
would not be attended with difficulties of 
the gravest character. There can be no doubt 
that they can regulate the transfer of ves- 
sels so far that they shall have none of the 
privileges granted by them, unless by a com- 
pliance with their laws. In this way only, 
can vessels be entitled to engage in the pub- 
lic trade, and without these privileges, they 
would be of little value, while other vehicles 
derive little of their value from this privilege, 
as barrels, boxes, carriages, etc. And there 
would be a real and substantial difficulty in 
separating the immunities from the thing 
itself, and allowing these to be transferred 
independent of the thing itself. 

The question raised in this case is one of 
the greatest importance, as it affects the 
powers of the general government and of the 
separate states, as well as the commercial 
community at large. And it will require very 
grave consideration before it is decided either 
way. As property generally, the owners hold 
vessels as they do all other property under 
state laws. It is not perceived how, in this 
case, the United States can -take away, in 
the form of a penalty, what they cannot give. 
This power of control is not expressly grant- 
ed by the constitution. That of regulating 
navigation, so far as it is engaged in trade, 
is but an incident, and to allow the United 
States a general control over the transfer of 
vessels, when their ow^ interests are not con- 
cerned, would be grafting an incident on an 
incident. For it will not be pretended that 
congress have this power because the public 
good would be promoted by having it lodged 
within them. If the plea of utility, of which, 
from the necessity of the case, the general 
government would alone be the judge, were 
sufficient, ours would be a government of dis- 
cretion and not of fixed rules. And it is an 
elementary principle of law, that when one 
acts under a delegated authority he must 
show it to exist either by express grant or 
necessarily incident to some express grant, 
or it does not exist. The supreme court. In 
one of the most carefully considered opinions 
ever delivered in that court, have given this 
construction to the constitution. Martin v. 
Hunter, 1 Wheat. [14 U, S.] 326-349. The 
constitution is to be interpreted like every 
other grant of power. See 1 Pars. Mar. Law, 
pp. 47-51. 

If it were necessary to decide this question 
on this case, I should desire a longer time to 



consider it. Every question involving the 
constitutional power of the general govern- 
ment is important, and there can be scarcely 
any one more so than this. Within the grant 
of the constitution the power of the general 
government is supreme, and overcomes ail 
state legislation, but beyond that its acts are 
merely void. The conveyance of vessels is of 
daily occurrence, and it is of the last impor- 
tance to ship owners when the laws are in 
conflict, to know whether they are to obey 
those of the state, or the United States. Al- 
though this question must be decided, I think 
it cannot be in the present case, and the 
com'ts of the United States are not in the 
habit of volunteering their opinions when 
they are not called for. Sufficient for the day 
are the evils and trials which the day brings. 
My opinion is that the case must be deter- 
mined on the question of jurisdiction, and, 
as this is preliminary in its nature, it cuts off 
all questions which arise on the merits. 

The title set up by this libel is founded on 
a mortgage, and the prayer is for possession. 
It is not pretended that the plaintiffs owned 
a majority independent of the mortgage. 
Without a majority they would have no right 
to claim possession against other co-tenants, 
and the transfer of the possession mu^ have 
its foundation in that titie. In the case of 
Boghart v. The John Jay, 17 How. [58 U. S.] 
399, the supreme court held that the court of 
admiralty had no jurisdiction to decree a sale 
of a ship to pay an unsatisfied mortgage or 
to transfer the possession to the mortgagees. 
This case was confirmed in that of Schuhardt 
V. The Angelique, 19 How. [60 U. S.] 239. It 
was acted on in that of The William D. Rice 
[Case No. 17,691]. It is on the ground that 
the title set up is essentially one in equity, 
and though a court of admiralty professes to 
decide ux aequo et bono, on the general prin- 
ciples of equity, it has none of the peculiar 
powers of that court in the investigation of 
the title and the equities under it How far 
a court of admiralty may look into a mort- 
gage when it comes up coUateraUy, is an- 
other question; but when this lies at the 
very foundation of the case, it is too well 
settled in this country, as, l)ef ore the statute 
of Victoria, it was in England, that the court 
looks only at the legal titie, to be brought 
into doubt. It Is equally clear that the con- 
sent of parties cannot give jin:isdiction. If 
this defect appears at any time in the course 
of the trial, although not raised by the plead- 
ings of the parties, it is fatal. So it has often 
been decided by the supreme court 

The libel dismissed with costs. 

The decree of the district court was affirmed 
by the circuit court at Sept. term, 1860. Blanch- 
ard v. The Martha Washington [Case No. 1,513], 
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Case Wo. 9,149. 

Ex parte MARTIN et al. 

[5 Law Rep, 158; 1 Pa. Law J. 188.] 

Circuit Court, D. Massacliusetts. 1842. 

Ikjdnctjon— Suits agaisst Baskrupt— Equity — 
Jdkisdiction — Bankrupt Act. 

1. The equity jurisdiction of the district courts 
of the United States, under the bankrupt act [5 
Stat. 440], is not confined to cases, originally 
arising and pending in the particular court where 
the relief is sought. 

[Quoted in Goodall t. Tuttle, Case No. 5,533. 
Criticised in Shearman v. Bingham, Id. 12,- 
733.] 

2. Where a creditor, living in Massachusetts, 
commenced suits in Massachusetts, New Hamp- 
shire and Kentucky, against a party proceeded 
against as a bankrupt in Pennsylvania, which 
suits would deeply affect -the property of the 
supposed bankrupt, if he should be declared a 
bankrupt; it was 7ield, that an injunction ought 
to issue against the creditor, enjoining him from 
proceeding in any of the said suits. 

This was a case in bankruptcy, adjourned 
into the circuit court from the district court 
of Massachusetts, and arose on a petition 
from James Martin, Jacob M. Thomas, John 
Thomas, and Samuel E, Stokes, merchants 
and partners, under the firm of Thomas and 
Martin; and William Stevens and William 
C. Claghorn, merchants and partners, under 
the firm of Stevens and Claghorn, of Phila- 
delphia. The petition set forth, that James 
B. Danforth, of Philadelphia, merchant, was 
indebted to the petitioners in a sum of money 
exceeding five hundred dollars, and was ow- 
ing debts to the amount of not less than two 
thousand dollars; that the petitioners, on 
the 26th day of May, 1842, filed in the dis- 
trict court of the United States, for the East- 
ern district of Pennsylvania, their petition, 
praying that the said Danforth might be de- 
clared bankrupt, pursuant to the act of con- 
gress, and it was thereupon ordered, that the 
hearing upon said petition should be had 
before the said court, on the 24th day of 
June, current. That Samuel S. Lewis, of 
Boston, had commenced against said Dan- 
forth divers suits before competent tribu- 
nals, namely, one in the state of Massachu- 
setts, one in New Hampshire, one in Ken- 
tucky, and was prosecuting the same to final 
judgment; in which said suits certain real 
and personal estate of the said Danforth had 
been attached. Wherefore the petitioners 
prayed, that the said Lewis might be en- 
joined from proceeding in said suits; and 
for general relief. 

The district judge, upon the hearing, or- 
dered the following question to be adjourn- 
ed into the circuit court for a final determi- 
nation, to wit: "Whether, upon the facts set 
forth in the said petition, an injunction can 
and ought to be granted as prayed for; or 
whether any, and what other relief, can, and 
ought to be granted to the petitioners." 

The cause was submitted by A. H. Fiske, 
for petitioners. No counsel appeared on the 
other side. 



STORY, Circuit Justice. This case Is not 
unattended with doubt and difficulty; but, 
on the whole, I have come to the conclusion, 
that it must be governed by the decision of 
this court in Ex parte Foster [Case No. 
4,960]. The ground of the doubt and dif- 
ficulty is, whether the district courts of the 
United States have, under the bankrupt act 
of 1841 (chapter 9), any jurisdiction in eq- 
uity, except in cases originally arising, and 
pending in the particular court. The lan- 
guage of the sixth section of the act is: 
"That the district court in every district 
shall have jurisdiction in all matters and 
proceedings in bankruptcy arising under the 
act," the said jurisdiction to be exercised 
summarily, in the nature of summary pro- 
ceedings in equity. The act then goes on to 
enumerate certain specific cases and con- 
troversies, to what the jurisdiction extends, 
(which I deem merely affirmative, and not 
restrictive of the preceding clause;) and then 
it extends the jurisdiction "to all acts, mat- 
ters and things to be done under, and in vir- 
tue of the banki-uptcy, until the final dis- 
tribution and settlement of the estate of the 
bankrupt, and the close of the proceedings 
In bankruptcy." Now, this language is ex- 
ceedingly broad and general; and it is not 
In terms, or by fair Implication, necessarily 
confined to cases of bankruptcy originally in- 
stituted, and pending In the particular dis- 
trict court, where the relief is sought On 
the contrary, It is not unnatural to presume, 
that as cases, originally instituted and pend- 
ing in one district, may apply to reach per- 
sons and property situate in other districts, 
and require auxiliary proceedings therein to 
perfect and accomplish the objects of the act, 
the intention of congress was, that the dis- 
trict courts in every district should be mu- 
tually auxiliary to each other for such pur- 
poses and proceedings. The language of the 
act is sufficiently coBaprehensive to cover 
such cases; and I can perceive no solid 
ground of objection to such an interpretation 
of It Here, is the case of a creditor, living 
in Massachusetts, and commencing suits In 
Massachusetts, New Hampshire, and Ken- 
tucky, against the party, proceeded against 
as a bankrupt, who lives in Pennsylvania, 
which suits deeply affect the property of the 
supposed bankrupt, and, if he shall be de- 
clared a bankrupt which also deeply affect 
the rights and interests of all the other cred- 
itors. If the bankrupt proceedings go on, 
and the party is declared a bankrupt, and 
an assignee is appointed, the same conse- 
quences must arise, as in the case of Ex 
parte Foster [supra], and the same rights 
would attach in favor of the assignee, and 
the bankrupt, and the creditors, as were held 
to attach in that case. If the district court 
of Massachusetts has no jurisdiction to grant 
relief in the present case. It is clear, that no 
other court can grant it at least no other 
court sitting as a court of bankruptcy. No 
state court could entertain the suit; for the 
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act confers no power or jurisdiction on any 
state court; and the district court for the 
district of Pennsylvania is bounded, as to its 
direct jurisdiction over persons and proper- 
ty, to such only as are within its territorial 
limits. It is possible, indeed, that the circuit 
court of the United States might possess eq- 
uitable jurisdiction over the case in virtue 
of its general equity jurisdiction between 
citizens of different states, if the bankrupt 
should commence a suit here, or if the as- 
signee should be a citizen of Pennsylvania, 
and should commence a suit here. But this 
would be a very circuitous remedy, if it be 
maintainable; and would hardly meet the 
practical exigencies of cases, like the pres- 
ent On the contrary, if, as has been sug- 
gested, we give a- broad interpretation to the 
words, then the whole objects of the bank- 
rupt act will be promptly and efiCectuaUy 
obtained, through the mere instrumentality 
of the district courts in each district, acting, 
as it were, sub mutual vicissitudinis obtentu, 
in aid of each other. 

For these reasons, I am of opinion, that 
the adjourned question, as to the right of 
the district court to issue an injunction in 
the present case ought to be answered in 
the affirmative; and that a certificate ought 
to be sent accordingly from this court to the 
district court, in the terms of the certificate 
in Ex parte Foster, mutatis mutandis. 

It may be proper to add, that the injunction 
ought to apply, as well to the suits in New 
Hampshire and Kentucky, as to that in 
Massachusetts, since the creditor is resident 
in this district, and the injunction acts in 
personam. The doctrine is now perfectly 
well settled in equity, that an injunction will 
lie against a party within the jurisdiction of 
the court to stay proceedings in any foreign 
courts. See 2 Story, Eq. Jur. §§ 899, 900, and 
cases cited in the notes. 

[See Case No. 3,5G0.] 



Case No. 9,150. 

In re MARTIN. 

[6 Ben. 20.] i 

District Court, S. D, New York. April, 1872. 

Bankbofect — Erhoneods AnjonioATiojr — Co- 

PARTNERSHIP. 

On the petition and, schedules of one member 
of a copartnership, an'adjudication of bankrupt- 
cy of the firm was made. It appeared that nei- 
ther of the other members of the firm had con- 
sented to the adjudication of bankruptcy, and 
that they had no place of business within, and 
resided out of, the district where the petition 
was filed: Held, that the adjudication as to the 
other members of the firm was erroneous, as the 
court was without jurisdiction as against them, 
and that as to them such adjudication must be 
vacated, but should be allowed to stand as to 
the petitioning member. 

On the 16th of March, 1S72, on the petition 
and schedules of Henry Martin, a member 

1 pieported by Robert D. Benedict, Esq., and 
hero reprinted by permission.] 
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of the firm of Martin, Vaughan & Co., the 
adjudication of bankruptcy of said firm was 
signed by the register to whom the case was 
referred, under a misapprehension of the 
facts as to Vaughan and Montgomery, the 
other members of the firm. On a subsequent 
examination of the petition and schedules, it 
appeared that there was no evidence that 
either "Vaughan or Montgomery had consent- 
ed to the adjudication of bankruptcy of the 
firm; that they had no place of business in 
the district, and resided out of the district; 
and that the debts were all contracted prior 
to January 1st, 1869. The register thereup- 
on, on the same day, of his own motion, 
made an order setting aside the said adjudi- 
cation, without notice to the attorney for the 
petitioner, and, on March 18th, the following 
Monday, isiade an adjudication of bankrupt- 
cy of said Henry Martin individually. The 
petitioner thereupon moved that the order 
setting aside the adjudication of March 16th, 
and the adjudication of March 18th, be va- 
cated. The register certified the above facts 
to the court, with his opinion that the ad- 
judication of the firm of Martin, Vaughan 
& Co. was erroneous, and that Vaughan and 
Montgomery were entitled to be heard before 
being adjudged bankrupts. 

, BLATOHFORD, District Judge. The adju- 
dication of March 16th, 1872, as to Vaughan 
and Montgomery, was erroneous, as the 
court was without jurisdiction as to them. 
I direct an order to be entered vacating such 
adjudication as to them, but allowing it to 
stand as to Martin alone. In order to pre- 
vent any possible embarrassment, the order 
had better provide that the register's order 
setting aside the adjudication of March 16th 
be vacated, and that the adjudication of 
March 18th be vacated. 



Case M*o. 9,151. 

In re MARTIN. 

[5 Blatchf. 303.] i 

Circuit Court, S. D. New York. Feb., 1866. 

Cektioram — Habeas Corpus — Cosimissioseb — 

Minutes of Evidence— Cosspibaoi — 

SuFFiciENor of Evidesce. 

1. The courts of the United States have power, 
under the 14th section of the judiciary act of 
September 24th, 1789 (1 Stat. 81), to issue the 
writ of certiorari, as ancillary to the writ of ha- 
beas corpus, as a means of rendering their juris- 
diction under the latter writ efEective, 

[Cited in Re Macdonnell, Case No. 8,772.] 

2, Where a prisoner is committed by a United 
States commissioner, to await the action of a 
grand jury of a circuit court of the United 
States, that court, in connection with a habeas 
corpus, to inquire into the cause of his commit- 
ment, has power to issue a certiorari to the com- 
missioner, to bring up the proceedings which 
took place before him. 

[Cited in Re Coleman, Case No. 2,980.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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3. The functions exercised by a United States 
commissioner, in committing a prisoner to await 
the action of a grand jury, considered, 

[Cited in U. S. v. Martin, 17 Fed. 155.] 

4. The court, on a habeas corpus, is not con- 
cluded by the finding of the committing magis- 
trate, but may go behind his order of commit- 
ment, and, by a certiorari, look into the evi- 
dence talven before him. 

[Cited in Re Van Caropen, Case No. 16,835; 
TJ. S. T. Brawner, 7 Fed. 87.] 

5. To this end, the court may require the pro- 
duction before it of the minutes of oral evi- 
dence taken by the commissioner, and of any 
written depositions, and may examine the com- 
missioner as to evidence taken by him and not 
reduced to writing, and as to lost minutes of evi- 
dence. 

6. The admissions of an alleged co-conspirator, 
made after the conspiracy has terminated, and 
not in the presence of the accused, are not evi- 
dence against the latter. 

7. Communications which pass between client 
and counsel are inviolable, and the latter cannot 
be compelled to disclose them. 

8. A prisoner committed by a United States 
commissioner, for a crime against the United 
States, to await the action of a grand jury of this 
court, was discharged by this court, on habeas 
corpus, on the ground that the evidence before 
the commissioner, brought up on certiorari, was 
not sufficient to warrant his commitment. 

This was a writ of habeas corpus directed 
to the marshal of the Soutliern district of 
New York, commanding him to bring the 
body of Robert M. Martin before the comrt.* 
As the petition for the writ alleged that the 
prisoner was detained in custody under a 
wan-ant of commitment issued by a United 
States commissioner, a writ of certiorari, also, 
was issued by the court to the commissioner, 
directing him to send up the proceedings and 
evidence upon which such commitment was 
founded. By his return to the habeas corpus, 
the marshal justified his detention of the pris- 
oner, by setting forth the order of the commis- 
sioner, and also produced the body of the 
prisoner in court No formal return was made 
to the certiorari, though the commissioner 
was in court, with his proceedings in the 
premises, ready to comply with such order 
as the court should make thereon. The dis- 
trict attorney, on behalf of the United States, 
moved to quash the certiorari, on the ground 
that the commissioner possessed co-ordinate 
jurisdiction with this court to commit, for 
the action of the grand jury, persons char- 
ged with crime, and that, therefore, this coiu't 
had no power to revise his action therein. It 
was insisted, on behalf of the government, 
first, that the court had no power to grant 
the writ; and, second, that, if it had, the writ 
oould lawfully operate only to bring up the 
formal records and files of the commissioner 
in the case, and that the evidence taken be- 
fore the commissioner was no part of such 
records or files, and, therefore, not within 
reach of the writ. The principal question 
discussed, on the argument, was the power of 
the court, through the medium of a writ of 
certiorari, to bring before it the evidence upon 
which the commitment was made. j 



Daniel S. Dickinson, Dist. Atty., for the 
United States. 
Jeremiah Laroeque, for prisoner. 

SHIPMAN, District Judge. The power of 
this court to grant the writ of habeas corpus 
is not denied, and, therefore, need not now be 
dwelt upon. Neither shall I discuss at much 
length its power to grant the writ of certio- 
rari, as ancillary to the former writ. The 
courts of the United States being courts of 
limited, though not of inferior jurisdiction, 
their powers must be sought for in the acts 
of congress. The 14th section of the judiciary 
act of September 24th, 1789 (1 Stat. 81), pro- 
vides, "that all the before-mentioned courts 
of the United States shall have power to is- 
sue writs of scire facias, habeas corpus, and 
all other writs not specially provided for by 
statute, which may be necessary for the exer- 
cise of their respective jurisdictions, and 
agreeable to the principles and usages of law. 
And that either of the justices of the supreme 
court, as well as judges of the district courts, 
shall have power to gx*ant writs of habeas 
corpus, for the purpose of an inquiry into the 
cause of commitment. Provided, that writs 
of habeas corpus shall in no case extend to 
prisoners in gaol, unless where they are in 
custody vmder or by color of the authority of 
the United States, or are committed for trial 
before some covit of the same, or are neces- 
sary to be brought into court to testify." Un- 
der the authority conferred by this act, the 
writ of habeas corpus has been repeatedly 
granted by the courts of the United States, 
and by the judges thereof. And, although 
the power to issue the wx-it of certiorari is 
not conferred by name, it is no doubt in- 
cluded under the general terms, "all other 
writs not specially provided for by statute, 
which may be necessary tor the exercise of 
their respective jurisdictions, and agreeable 
to the principles and usages of law." Ac- 
cordingly, the supreme comrt of the United 
States, in Ex parte Burford, 3 Cranch [7 U. 
S.] 448, and in the case of Ex parte BoUman, 
4 Cranch [8 U. S.] 75, issued the writ of cer- 
tiorari, as well as that of habeas corpus. 
These precedents would be quite sufiicient to 
warrant this court in the exercise of its pow- 
er to issue the former writ, for, jurisdiction 
in cases of habeas corpus is conferred upon 
the supreme and circuit courts by the same 
words of the act, as well as the power to 
issue all other -wi'Its which may be necessary 
for the exercise of jurisdiction. The writ of 
certiorari has always been considered, in ap- 
propriate cases, as ancillary to that of habeas 
corpus, and has long been issued by the courts 
of England and this country, as a means of 
rendering their jurisdiction under the latter 
writ effective. It is said, in Bacon's Abridg- 
ment (title "Habeas Corpus," B 3): "As the 
certiorari alone removes not the body, so the 
habeas corpus alone removes not the record 
itself, but only the prisoner with the cause 
of his commitment; and, therefore, although, 
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upon the habeas corpus, and the return there- 
of, the court can judge of the sufficiency or 
insufficiency of the return and commitment, 
and hail or discharge or remand the prisoner, 
as the ease appears upon the return, yet they 
cannot, upon the bare return of the habeas 
corpus, give any judgment, or proceed upon 
the record of the indictment, order, or judg- 
ment, without the record itself be removed 
by certiorari." Numerous cases, in the Eng- 
lish, federal, and state courts aie found, 
where a certiorari, in connection with a ha- 
beas corpus, has been issued, Hamond v. 
Howell, 1 Mod. 184; King v. Marks, 3 Bast, 
157; King v. Taylor, 7 Dowl. & E,. 622; the 
cases in Cranch, already cited; Edmonds, J., 
in People v. Martin, 1 Parker, Cr. R. 187. 
In the last case cited, the power was given by 
the statute, but in language which plainly 
indicated that the act, in that particular, was 
declaratory of what the law was, rather than 
remedial. The prisoner having been com- 
mitted to await the action of the grand jury 
in this court, I have no doubt that, upon prin- 
ciple, by the power conferred by the act of 
congress, and upon the decided cases, this 
court is fully authorized to issue the writ of 
certiorari in connection with the writ of ha- 
beas corpus. 

The nest question is— what proceedings of 
the committing magistrate is the certiorari 
to operate upon and remove into this court? 
In determining this question, it is proper to 
notice, in the outset, the functions exercised 
by the commissioner in committing a prisoner 
to await the action of the grand jury. In 
this respect, he exercises the powers com- 
mon to all ordinary committing magistrates. 
If he finds probable cause to hold the party 
for trial, he commits him; if not, he discharges 
him. In neither case is his action final, or a 
bar to further proceedings. If the prisoner is 
discharged, he may be again arrested, and, 
on sufficient evidence, may be committed. If 
he is committed, he may apply to the court to 
reduce his bail, or the prosecuting officer may 
apply to have it increased, or to discharge him 
altogether. In none of these proceedings of the 
commissioner are his orders in the nature of a 
final judgment of a court of record; and it is 
a common practice for courts, in England and 
in this country, to which a party is committed 
for trial, to revise just such orders as the 
commissioner has made in the present case. 
This court has repeatedly increased and di- 
minished bail fixed by commissioners, and its 
authority has never been questioned. Now, 
in order that this court may exercis'e intelli- 
gently its undoubted authority over such mat- 
ters, it must be able to go behind the mere 
formal order of commitment. In order to fix 
tlie amount of bail, it must be possessed of 
sufficient evidence as to what are the peculiar- 
ities of the ofEence committed— whether it is 
a merely technical breach of law, or one at- 
tended by circumstances of peculiar aggrava- 
tion or atrocity. This court had occasion, not 
long since, on the application of a former dis- 
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trict attorney, to inquire extensively into evi- 
dence for the purpose of fixing the bail of a 
swindler whose depredations on the treasury 
had been enormous. Indeed, the 33d section 
of the judiciary act expressly requires the 
court, in fixing bail, in certain cases, to regard 
"the nature and circumstances of the offence- 
and of the evidence, and the usages of law." 
Now, in order to pass upon the evidence, the 
court must have the same before it. If it is. 
not brought voluntarily into court, the court 
must have some power to compel its pro- 
duction. The witnesses are not always with- 
in its immediate reach, having given their 
testimony before the commissioner, and gone- 
to distant homes. In some cases, they are 
abroad, or on the high seas, and the prisoner 
stands committed on depositions sent home 
by consuls residing in foreign ports. It is a 
common practice, for courts in most places- 
where the common law exists, to bring before 
them the evidence produced before the com- 
mitting magistrate, and upon which his com- 
mitment is foomded; and, where this evidence 
is reduced to writing, in the form of depo- 
sitions, whether by the committing magistrate 
or by other competent authority, this is fre- 
quently done by a certiorari, in aid of a habeas 
corpus. But, in whatever manner the evi- 
dence is brought before the court, the court 
is not concluded by the finding of the com- 
mitting magistrate. 2 Strange, 911, note;. 
King V. Marks, 3 East, 157; Van Boven's Case, 
9 Adol. & E, (N. S.) 676; Ex parte Tayloe, 5- 
Cow. 39; People v. Martin, 1 Parker, Cr. R. 
187. In the case of Ex parte Bollman, 4 
Cranch [8 U. S.] 114, Chief Justice Marshall 
remarked: "I understand the clear opinion 
of the court to be (if I mistake it, my brethren 
will correct me) that it is unimportant 
whether the commitment be regular in point 
of form or not; for, this com-t, having gone 
into an examination of the evidence upon 
which the commitment was grounded, will- 
proceed to do that which the court below 
ought to have done." 

The only plausible doubt suggested in the 
present case is, as to the power of the court to 
compel the production of the minutes of the 
evidence taken by the commissioner. The law 
does not, in terms, require the commissioner 
to reduce the testimony of witnesses to writ- 
ing, although this is generally done by those 
magistrates, in important cases. If this ob- 
jection were to prevail, it would only produce 
embarrassment; for, it often happens, that the 
evidence upon which a commitment is found- 
ed consists in part of depositions taken abroad 
by consuls, and in part, of oral testimony taken 
before the commissioner, and by him taken 
down in his minutes. The witnesses who thus 
testify sometimes leave for remote places, and, 
where they are officers of a ship, often depart 
on another voyage before the final trial; and it 
would be strange indeed, if, on an application 
to discharge or modify bail, the court were to 
be deprived of the power to examine into 
the evidence thus infornjally taken, while it 
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would be compelled, in the exercise of a sol- 
emn duty, to look into that contained in fonn- 
al depositions. Under such an administra- 
tion of justice, the government as well as 
the accused would often he deprived of ma- 
terial evidence, and the power of the court 
to properly dispose of the case would he 
greatly impeded. In such a case, the court 
would certainly be justified in requiring the 
commissioner to produce his minutes, and, 
if he had failed to take them, or if they had 
been lost or destroyed, to summon him, and 
examine him under oath touching the evidence 
upon which his commitment was founded. 
Indeed, this veiy course of proceeding has 
been reduced to a formal rule of practice by 
at least one court of the United States, of 
high intelligence and extensive jurisdiction. 
Ex parte Bennett [Case No. 1,311]. It would 
be more satisfactory, if the minutes of the 
commissioner were always formally taken, 
and the testimony of the witness read over to 
him, and subscribed by his own hand; but the 
absence of this formality cannot be permitted 
to paralyze the arm of this court, and destroy 
its power to do justice to both the government 
and the accused. 

The importance of this power of the court, 
to look into the evidence as far as may be 
necessary, in order to decide whether it is 
proper or not to hold a prisoner in confine- 
ment, will be clearly seen on examining the 
condition of things if no such power existed. 
One of two results would follow. Either the 
prisoner would be kept in confinement just 
as long as the prosecution might see fit to 
hold him, or the court would be compelled to 
make a mere arbitrary order limiting the 
time within which he should be indicted or 
discharged. It often happens that prisoners 
are brought into a district for trial, long 
before the necessary evidence can be obtained 
for submission to the grand jury. This hap- 
pens more freguently in the case of crimes 
committed on. shipboard, in remote parts of 
the world; but it may and does occur in other 
instances. In such cases, the court would 
not, unless compelled to do so, arbitrarily lim- 
it the time within which an indictment should 
be found or the prisoner be released. It 
would be all-important that the court should 
look into the evidence upon which the prisoner 
was committed, that it might determine 
whether or not the circumstances surrounding 
the commission of the alleged crime were 
such as to warrant his further detention in 
the absence of an indictment. The extent of 
a justifiable delay would be different in dif- 
ferent cases, depending upon the evidence. To 
put an order upon the district attorney, that 
he should have his indictment in court by a 
given day, or that the prisoner be discharged, 
without looking into the evidence, would be a 
blind exercise of power, little meriting the 
term judicial. This the court would be com- 
pelled to do, unless it had control over, and 
the power to examine into, the evidence, or 
else leave the prisoner virtually in the hands 



of the prosecutor and to such term of con- 
finement as he might think proper. Of course, 
no prisoner would be unreasonably detained 
under the oflicial sanction of the distinguished 
and enlightened gentleman who now fills the 
ofiice of prosecutor in this distiict. But this 
court, in the discharge of its duties, can be 
no respecter of persons, nor can it decline any 
of the responsibilities imposed upon it by the 
constitution and the laws. It is its duty to see 
that every person committed to its custody, 
whether under or awaiting indictment, has a 
speedy, as well as a public and an impartial 
trial; and it should accomplish this great ob- 
ject in such manner that the ends of public 
justice may be attained and the rights of 
every prisoner be preserved and protected. 

There is another important consideration 
which it is proper to advert to. As this court 
has the power to issue writs of habeas cor- 
pus, for the purpose of inquiring into the 
cause of commitment (1 Stat. 81, §14; Ex parte 
Watkins, 3 Pet. [28 U. S.] 193, 201) it would 
be compelled, in the exercise of this power, 
where the warrant of commitment was iiTegu- 
lar and void on its face, to discharge from 
arrest, unless it could go behind the warrant 
and examine into the evidence upon which it 
was founded. This, as I have already shown, 
would sometimes be impracticable, unless the 
court could resort to the evidence upon which 
the commissioner acted, and which might be 
within reach of the court, on the return to 
the habeas corpus, only through the commis- 
sioner's minutes or his own testimony. For 
these reasons, the commissioner who commit- 
ted the prisoner in this case must answer the 
certiorari, hy producing the evidence taken 
before him. As this evidence was, I suppose, 
substantially reduced to writing by him on 
the hearing, it will be sufficient to produce his 
minutes thereof, and the aSidavit upon which 
the original warrant of arrest was issued. 
The warrant itself and the order of commit- 
ment are already before the court. 

To avoid all misconception, it may be well 
to remark, that the principles here laid down, 
have no necessary relation to the powers con- 
ferred upon commissioners under the laws 
touching the execution of extradition treaties. 

The return to the certiorari having been 
made in conformity to the above decision, and 
the question of the further detention or dis- 
charge of the prisoner having been heard, the 
court proceeded to render the following de- 
cision: 

SHIPSIAN, District Judge. The evidence 
and proceedings upon which the prisoner, 
Robert M. Martin, was committed to await 
the action of tlie grand jury in this court, 
have been carefully examined and considered 
by the court The question now to be de- 
termined is, whether he shall be remanded 
or discharged. 

As the authorities are somewhat confiict- 
ing, touching the degree of certainty with 
which the affidavit, warrant of arrest, and 
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commitment should specify the offence, I 
pass over their form in this ease, with the 
simple remark, that they are extremely gen- 
ei'al, not to say vague and imcertain. One 
charge appears to be founded on the fourth 
section of the act of February 26th, 1853 (10 
Stat. 170), entitled "An act to prevent frauds 
upon the treasury of the United States." It 
alleges, that the defendant, on the 1st day of 
November, 1864, within this district, "did 
knowingly attempt to destroy certain, public 
records of the United States," without stat- 
ing what records. The other charge is, that 
the prisoner "did knowingly and wilfully en- 
gage in giving aid and comfort to the then 
existing rebellion against the authority of the 
United States, and against the laws thereof." 
This offence, also, is alleged to have been 
committed in this district. This charge is 
grounded on the 2d section of the act of 
July 17th, 1862 (12 Stat 590). The warrant 
of arrest contains the same charges, and the 
order of commitment is endorsed on the war- 
rant of arrest, and refers to the charges with- 
in the same. It also states, that the com- 
missioner has examined into the offences 
charged, according to law, and commits the 
accused to the custody of the marshal, to be 
by him held, in default of bail, to await the 
action of the grand jury. 

By the decision of the commissioner ren- 
dered before, the final commitment, he ap- 
pears to have held that the charge of at- 
tempting to destroy public records of the 
United States was not made out, and that, 
therefore, the prisoner was entitled to his 
discharge, so far as that ground was con- 
cerned. It seems, however, that he was of 
opinion that the general charge of having 
given aid and comfort to the then existmg 
rebellion, was so far supported as to warrant 
the commitment of the prisoner. It is only 
necessary, therefore, as I concur in the opin- 
ion of the commissioner as to the charge of 
attempting to destroy public records, to con- 
sider the evidence touching the charge of 
giving aid and comfort to the rebellion. I 
shall not dwell at any length upon this evi- 
dence, but, as the commissioner informs me 
that the copy furnished to me is substan- 
tially correct, I shall direct the clerk to ap- 
pend the same to, and file it with, this opin- 
ion. 

An examination of the whole evidence tak- 
en on the hearing shows, that the prisoner 
was in New York about the time of an al- 
leged attempt to bum that city, under suspi- 
cious circumstances; and the principal facts 
which are legal evidence at all, are, first, that 
he went imder an assumed name; and, sec- 
ond, that he was, more or less, in company 
with certain characters to whom suspicions 
had attached, and one of whom was subse- 
quently executed by the military authorities, 
as one of the incendiaries. I assume, rather ' 
than decide, that the second fact was admis- 
sible evidence against the prisoner. The in- 
telligent assistant district attorney clearly 



(Case No. 9,151) MARTIN 

saw that these facts, as they then stood on 
the proofs, only raised a general suspicion 
that the prisoner was here for no good pur- 
pose; and, in order to make out a case which 
would warrant the commitment of the ac- 
cused, he offered evidence of certain declara- 
tions made by other parties, some or all of 
which were made in Canada, and none of 
them in the presence of the prisoner. The 
primary tendency of these declarations was, 
to establish the charge iu the affidavit and 
warrant, of attempting to destroy public rec- 
ords, by burning the city. These declara- 
tions were made after the attempt had been 
consummated, and, so far as can be judged 
by the- proofs, after the alleged conspiracy 
for that object had terminated. They were, 
therefore, inadmissible for that purpose; for, 
the admissions of an alleged co-conspirator, 
made after the conspiracy has terminated, 
and not in the presence of the accused, are 
not evidence against the latter. The com- 
missioner appears to have taken this view of 
the law, and to have exonei-ated the prisoner 
from the alleged attempt to destroy public 
records by fire. 

The only feature of the evidence, from 
which it can be in any manner inferred that 
the prisoner, at any time, within this dis- 
trict, gave aid and comfort to the rebellion, 
is that which was supposed to connect him 
with those fires. The destruction of the city 
by fire, involving the destruction of the pub- 
lic records of the United States, <vas the only 
act of aiding the rebellion, committed here, 
of which the evidence gives the remotest 
suspicion. The commissioner, as I have al- 
ready stated, decided, and properly decided, 
that probable cause in support of this fact 
was not made out. The fact having failed, 
the inference fails also. It will, I presume, 
not be contended that the color of the de- 
fendant's carpet-bag, or the fact that he iiad 
a small amount of gold, supplies any ma- 
terial evidence in the case. 

Some testimony was taken tending to show 
that the prisoner had been an officer in the 
rebel army. This was obtained from General 
Whittaker, one of the counsel for the prison- 
er on this very hearing, by putting him upon 
the stand as a witness for the prosecution. 
After the declaration of this witness that he 
had no personal knowledge about the prison- 
er during the rebellion except what he had 
learned from him in his capacity as counsel, 
the commissioner should not have permitted 
the examination to be further pressed. I 
need not cite authorities, or adduce reasons, 
in support of the inviolability of communica- 
tions which pass between counsel and client. 
The highest considerations known to the law 
guard this relation with jealous solicitude. 
But, even if the personal knowledge of Gen- 
eral Whittaker were admissible, the reputa- 
tion of the prisoner as a rebel, upon which 
he was questioned, was wholly inadmissible. 
And, if we assume that it was legally proved 
on the hearing, that he had been in the rebel 
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army, this would not tend to show that he 
had committed a crime in this district, unless 
the fact was in some manner connected with 
an unlawful act done here. As I have al- 
ready remarlied, the only act done here, to 
which the evidence relates, is the alleged at- 
tempt to burn the city; and of this the com- 
missioner found no proof which would war- 
rant him in deciding that probable cause had 
been made out. 

It follows, from these views, that there was 
no sufficient evidence to warrant the com- 
mitment of the prisoner for trial in this dis- 
trict. He must, therefore, be discharged 
from custody imder this warrant or order of 
commitment, and a proper order will be en- 
tered to that effect. 



Case ITo. 9,152. 

In re MARTIN. 

[2 Hughes (1877) 418; i 13 N. B. R. 397.] 

District Court, W. D. North Carolina, 

Bankruptot — Exemption — Hocseholb Fuhni- 
TURE— Taken dndee Execution. 

A bankrupt is entitled to an exemption of his 
household furniture, and other necessary arti- 
cles, although they were taken under an execu- 
tion prior to the commencement of the proceed- 
ings in bankruptcy. 

In bankruptcy. 

DICK, District Judge. Upon the question 
of law certified by the register of this court, I 
have had the benefit of well-considered argu- 
ments, and the counsel for the bankrupt filed 
an elaborate brief referring to all the authori- 
ties to be found on the subject. No express 
decision upon the question in controversy has 
been cited, and we are left to determine the 
matter upon the "reason of the thing,"— to be 
ascertained by a consideration of the spirit 
and policy of the bankrupt laws. 

Under the constitution congress has a para- 
mount power to establish bankrupt laws, with 
a single restriction— that all such laws must 
be uniform in their operation in all states. 
The present bankrupt laws are highly reme- 
dial statutes, and are entitled to a liberal con- 
struction in effecting the purposes they were 
intended to accomplish. The general purpose 
and policy of these laws are to administer the 
estates of bankrupts in such a manner as to 
adjust, determine, and secure the rights of the 
various creditors who prove their debts; and 
they also afford reasonable benefits to the 
bankrupts who comply with their provisions. 

These laws protect the rights of creditors: 
First. By requiring an honest surrender of the 
property on the part of the bankrupt, and by 
making suitable provisions to guard against 
fraud and dishonest practices. Second. By 
adjusting the rights of unsecured creditors up- 
on the principle that equality is equity. 
They, however, fully recognize and enforce all 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



liens and priorities acquired by other cred- 
itors, which are not in conflict with the spirit 
and purposes of the general system of bank- 
ruptcy. 

The benefits conferred upon a bankrupt who 
makes a fair surrender of all his property, 
and who in all respects acts honestly, are: 
Fu'st. The means of a reasonable, immediate, 
and temporary support for himself and family 
against all liens created by operation of law. 
Second. A full discharge from all debts prov- 
able in bankruptcy. 

The means of support thus allowed are ex- 
pressly specified in the law, and consist of: 
First The bounties durectly conferred by con- 
gress in the first clause of the 14th section of 
the original bankrupt act (Rev. St. § 5045). 
Second. Exemptions allowed by the statutes 
of the state in which the bankrupt has his 
domicil, and which were in force in the year 
1871. 

Even a strict construction of those clauses 
of the law which confer the bounties of con- 
gress would allow the bankrupt the specified 
exemptions of household furniture and other 
property for the support of himself and fam- 
ily against all liens which he had not created 
by a direct act Incumbering the property 
claimed by him. Congress has plenary power 
upon this subject, if its laws are everywhere 
uniform in their operation. The clauses of the 
law which we are considering .are certainly 
uniform in their operation, and may be re- 
garded as fundamental and essential principles 
in the system of bankruptcy so wisely estab- 
lished. Any system of bankruptcy would op- 
erate injuriously and cruelly that woiild de- 
prive an honest and unfortunate debtor of all 
his property— even the necessaries of life— and 
leave him and his family to starve, or upon 
the mercy or charity of the public. Such can- 
not be the spirit and purposes of a system of 
bankruptcy established by a congress possess- 
ing paramount and plenary power over the 
subject, and representing an enlightened, pa- 
triotic, and Christian people. In our case the 
exemptions allowed by the state laws were set 
apart by the sheriff before he levied the execu- 
tions in his hands. Under the state laws the 
levy would have been unlawful if the sheriff 
had not previously set apart such exemptions. 
This matter is not in controversy, and I refer 
to it only for the purpose of sustaining my 
views upon the question presented for deter- 
mination. If the exemptions provided for by 
the laws of a state— which can exercise only 
very limited power over the subject— are set 
apart and allowed, how is it possible that the 
rights of a bankrupt secured by the law of a 
congress of plenary power can be defeated? 

The question decided in this court in Re 
Shipman [Case No. 12,791], carrying out the 
principles adjudged in Re Dillard [Id. 3,912] 
and in Re Deckert [Id. 3,728], does not apply 
to the case before the court, as in that case it 
was only decided that state exemptions are 
not allowed against debts contracted before 
the adoption of our state constitution. 
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I deem it unnecessary to further discuss the 
question certified by the register, I am of the 
opinion that the bankrupt -n^as entitled to the 
exemptions which he claimed, and I will di- 
rect an order to be drawn rectuiring the sher- 
iff to pay over to the clerk of this court, for 
the benefit of the bankrupt, the money deriv- 
ed from the sale of the property, which he 
holds imder a former order of this court. 
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In re MARTIN. 

[2 K B. R. 548 (Quarto, 169).] i 

District Court, S. D. New York. April 26, 1869. 

BAXKRUPTCr — DiSOHAKGE — EXEMPT PrOPERTT— 

Uelat in Application. 

A bankrupt who had no assets except cer- 
tain property set apart as exempt, failed to apply 
for a discharge within a year after adjudication 
of bankruptcy. Hdd, that the granting of a dis- 
charge was not a right, but a favor conditioned 
upon the performance of certain requirements 
of the statute, and the failure to make said ap- 
plication would preclude a discharge. 

[Cited in Re Brockway, 23 Fed. 585; Re 
Sloan, Case No. 12,945.] 

In bankruptcy 

BLATOHFORD, District Judge. In this 
ease the original voluntary petition of the 
bankrupt was filed on the 12th of July, 1867. 
He was adjudged a bankrupt by the register 
on the 18th of July, 1867. His application 
for a discharge was filed on the 5th of Janu- 
ary, 1869. It is drawn according to form 
No. 51, and does not contain any averment 
that no debts have been' proved against the 
bankrupt or any averment that no assets 
have come to the hands of the assignee. On 
this application an order to show 'cause 
against a discharge was made by the regis- 
ter, returnable April 10th, 1869. The only 
debt proved against the bankrupt Is one 
which was proved on the 10th of April, 1869. 
The only assets set forth in schedule B to 
the petition are seventy-six dollars and fifty 
cents worth of exempt property, all of which 
the assignee has set apart to the bankrupt 
under the fourteenth section of the act [of 
1867 (14 Stat. 522)]. The assignee makes re- 
turn that no assets have come to his hands 
as assignee of the bankrupt. 

This case, therefore, is one in which, under 
section twenty-nine of the act, the bankrupt 
could have applied for his discharge within 
less than six months from the adjudication 
of bankruptcy, namely, at any time after the 
expiration of sixty days from the adjudica- 
tion of bankruptcy. But it was said in the 
case of In re Greenfield [Case No. 5,775], by 
this court, on the strength of a decision 
made by Mr. Justice Nelson, that in a case 
where the bankrupt could, under section 
twenty-nine, apply for his discharge within 
less than six months from the adjudication 

i [Reprinted by permission.] 
16FED.0AS. — 56 
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of bankruptcy, he must so apply within one 
year from such adjudication. It is urged 
that the provision in section twenty-nine, as 
to the making of the application within one 
year from the adjudication, is merely direct- 
ory; but I cannot so regard it If it is mere- 
ly, directory, it is meaningless, and might as 
well not have been inserted in the section. 
Congress must have intended to apply the 
restriction of an application within one year 
to some cases, and if it be not applied to a 
case like the present one, it can have no 
application. The privilege of a discharge is 
given, by section thirty-three, only to a per- 
son who has, in all things, conformed to his 
duty under the act, and who has conformed 
to all the requirements of the act. One of 
these requirements is that the application in 
this case be made within one year from the 
adjudication. The discharge is a favor grant- 
ed on a compliance with conditions prescrib- 
ed, and not a right. I must, therefore, refuse 
a discharge in this case, until directed other- 
wise by superior authority. 
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In re MARTIN. 

[2 Paine, 348.] i 

Circuit Court, S. D. New York. 2 

Slavery — Fugitive Slave Act — Arrest— Ex- 
amination— Trial BT Jury — Matters 
OF Pact. 

1. The act of congress empowering persons 
claiming the services of a fugitive slave, to seize 
or arrest him and take him before a magistrate, 
&c., makes no provision for the issuing of any 
process for the purpose of authorizing such ar- 
rest; and it has never been the practice, under 
tliat law, to issue any such process. 

2. When the alleged fugitive is brought before 
the magistrate, the latter acquires jurisdiction 
of the case, and authority to proceed with the 
inquiry, whether the person so seized and 
brought before him doth, under the laws of the 
state from which he fled, owe service or labor 
to the person claiming him. 

3. While such examination is pending, the par- 
ty is in the custody of the law, and the magis- 
trate has- authority to imprison him for safe 
keeping. And during such examination, process 
issuing out of this court to an United States of- 
ficer to take the alleged fugitive from the cus- 
tody of the state officer, would be illegal. 

4.. The writ de homine repiegiando, though 
nearly obsolete, is a common law proceeding, 
applicable to a trial of the question of slavery. 

5.. The act of congress relative to the reclama- 
tion of fugitive slaves, is constitutional and val- 
id. 

6. The object of the inquiry before the magis- 
trate is only for the purpose of sanctioning the 
seizure or arrest, and authorizing the removal of 
the fugitive to the state from which'^e fled, and 
does not contemplate a trial on the merits. 

7. The right of trial by jury, secured by the 
7th article of the amendments of the constitu- 
tion, is the trial according to the course of the 
common law, and is confined to matters of fact 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Date not given. 2 Paine includes cases de- 
cided from 1827 to 1840.] 
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only. And the inquiry before the magistrate 
under this act of congress, so far as the ques- 
tion of slavery is involved, is a question of law, 
and not a question of fact, 

THOMPSON, Circuit Justice. This is a 
motion to ctuasli the writs de homine re- 
plegiando, issued out of, and made re- 
turnable in this court, by which the marshal 
is commanded that he cause to be replevied 
Peter ilartin, otherwise called Lewis Mar- 
tin, a citizen of the state of New York, 
(whom John Enders and John Grace, citizens 
of the state of Virginia, have taken and do 
keep,) &c. From the affidavits upon which 
this motion is founded, it appears that Peter 
was claimed as the slave of John Enders, 
and owed labor and service to him, at the 
city of Richmond, in the state of Virginia, 
from whence lie had escaped. Upon satis- 
factory proof of these facts being given 
to the recorder of New York, lie allowed a 
habeas corpus, upon which Peter was taken 
■and brought before him. But before the 
recorder had decided upon the case, the 
writs of homine replegiando were issued to 
the marshal of this district, and the custody 
of Peter was transferred from the sheriff 
to the marshal. Certain proceedings were 
afterwards had in the supreme court of the 
state, which it is not material here to notice. 
At a subsequent day, to wit, on the 20th 
of October last, Peter was brought before 
the recorder, who, after having heard the 
proofs and allegations of the parties, grant-' 
ed a certificate, according to the provisions 
ot the act of congress of February, 1793, — 
2 Bi. & D. 331 [1 Stat. 302]. 

It is not material to examine whether or 
not the recorder had authority to allow a 
habeas corpus to bring before him the party 
examined as a slave. This course was prob- 
ably adopted in conformity to the act of the 
legislature of this state. But the view we 
have taken of this case does not involve an 
inquiry into the validity of that law. The 
supreme court of this state has declared it 
unconstitutional and void. It is understood, 
however, that a writ of error has been 
brought upon that judgment, which is now 
pending before the court of errors; and it 
does not become this court unnecessarily to 
volunteer an opinion upon that question. 
Admitting the recorder had no authority, to 
allow a habeas corpus, yet when the party 
was brought before him he acquired juris- 
diction of the case, unless the act of con- 
gress is unconstitutional and void. That 
law empowers the persons claiming the serv- 
ices of the fugitive, to seize or arrest him, 
and take him before a magistrate, &e. No 
provision is made for the issuing of any 
process for the purpose of authorizing such 
arrest; and so far as our knowledge ex- 
tends, it has never been the practice under 
that law to issue any such process. But the 
issuing or allowing the process cannot afEect 
the jurisdiction of the magistrate. It must 
be deemed the act of the claimant, and if 



he had a right to arrest the fugitive with- 
out any process, that right is not taken away 
or relinquished by having such process. 
The recorder, therefore, had jurisdiction of 
the case, and authority to proceed in the 
Inquiry, whether the person so seized and 
brought before him doth, under the laws 
of the state from which he fled, owe service 
or labor to the person claiming him. This 
inquiry may take up some time, and require 
some delay for the purpose of procuring 
testimony; and whilst such examination is 
pending, the party must be deemed in the 
custody of the law, and the magistrate must 
necessarily have authority to imprison 
him for safe keeping. T\'hen, therefore, the 
writs of homine replegiando were served, 
the fugitive was taken out of the custody of 
the law; and this was an illegal execution 
of those writs whether the habeas corpus 
was void or not If it was valid, the fugi- 
tive was in the custody of the sheriff of the 
city and county of New York, a state officer. 
And to permit the marshal, a United States 
officer, under a process issuing out of this 
court to take a party from the custody of 
the state officer, would be sanctioning a con- 
flict that might be very serious in its conse- 
quences, and cannot be justified or excused. 
But if the habeas corpus was void, the execu- 
tion of the writs of homine replegiando was 
illegal, for the fugitive was either in the 
custody of the law under the order of the 
recorder, or was in the custody of the claim- 
ant. If in the custody of the law, it was 
irregular to execute the writs pending the 
examination before the recorder, and if in 
custody of the claimant, a penalty of five 
hundred dollars is incurred by any person 
who shall knowingly and willingly obstruct 
the claimant in seizing or arresting such 
fugitive, or shall rescue such fugitive from 
such claimant when so arrested. 

It will be perceived that this opinion, thus 
far, has assumed the act of congress to be a 
valid and constitutional law. But the objec- 
tions that have been raised against the pro- 
ceedings under the homine replegiando, have 
been attempted to be surmounted by endeav- 
oring to show that that law is unconstitu- 
tional and void, and that, of course, the arrest 
of the fugitive by the claimant was illegal; 
and that all the proceedings before the re- 
corder were coram non judiee, and furnished 
no objection to the service of the writs of 
homine replegiando, or justification for ob- 
taining the fugitive. If the act of congress is 
unconstitutional and void, we see no objec- 
tion to the issuing of a homine replegiando, to 
try the question of slavery. It is a common 
law proceeding applicable to such a case; 
and although nearly obsolete, we cannot deny 
to the party the right of resorting to it. 
"Whether the writs in the present case, and 
the proceedings under them, are regular and 
according to the course of the common law, 
it is unnecessary to inquire, as we are clear- 
ly of opinion that the act of congress is a 
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ralid and constitutional law, and that the 
Tvrlts of homine replegiando must be set aside 
for irregularity. Tiie great objection wMeli 
has been urged against this law is, that it 
<leprives the party of the trial by jury, which, 
it is said, is a common law right, secured un- 
der the 7th article of the amendments to the 
constitution. If the inquiry before the mag- 
istrate was a trial upon the merits, and con- 
clusive upon the question of slavery, there 
would be great force in the objection; but 
it is not. It is only a preliminary examina- 
tion to authorize the claimant to talie back 
the fugitive to the state from whence he fled, 
and the question whether he is a slave or not 
is open to inquiry there, and we cannot listen 
for a moment to any suggestion that this 
question will nit be then fairly and impar- 
tially tried. Reference to the act of congress 
will show such to be its provisions. It de- 
clares that, "where a person held to labor in 
any of the states, &c., under the laws there- 
of, shall escape into any other of the said 
states or territories, the person to whom such 
labor or service may be due, his agent or at- 
torney, is empowered to seize or arrest such 
fugitive from labor, and take him or her be- 
fore some judge or magistrate, (designated 
in the act,) and upon proof, to the satisfac- 
tion of such judge or magistrate, that the 
person so seized or arrested doth, under the 
laws of the state or territory from which he 
ov she fled from service or labor, owe service 
or labor to tlie person claiming him or her, 
It shall be the duty of such judge or magistrate 
to give a certificate thereof to such claimant, 
which shall be a sufficient warrant for re- 
moving such fugitive from labor, to the state 
•or territory from which he or she fled." 

The object of the inquiry before the magis- 
trate is clearly for the purpose only of sanc- 
tioning the seizure or arrest, and authorizing 
the removal of the fugitive to the state from 
which he fled. This necessarily involves an 
inquiry as to the identity of the person, as 
well as the question, whether, by the laws of 
the state from which he fled, he owes sei"vice 
•or labor to the person claiming him. The 
magistrate must be satisfied that the person 
so brought before him does owe such service, 
a.nd the examination is limited to these two 
questions, and depends upon proof being 
made satisfactory to the magistrate upon 
these two points. If this was intended to be 
a. final determination of the question of Slav-, 
ery, the law would, doubtless, have declared 
the freedom of the slave to be thereby estab- 
lished, and it would be a judicial proceeding 
which would, under the constitution of the 
United States, be binding in each state. The 
magistrates designated in the act, who are 
authorized to entertain this inquiry, clearly 
show it would not be intended as a trial up- 
on the merits of the case. It may be made 
before any judge of the circuit or district 
courts of the United States, residing or being 
within the state, or before any magistrate of a 
county, city or town corporate wherein such 
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seizure or arrest shall be made. The 7th arti- 
cle of the amendments to the constitution 
does not apply to any such preliminary inquir- 
ies. It declares that, "in suits at common 
law, when the value in controversy shall ex- 
ceed twenty dollars, the right of trial by jury 
shall be preserved." It is unnecessary to de- 
termine whether this amendment is »ot lim- 
ited to suits involving a trial of the right of 
property merely, which is susceptible of val- 
uation, and not to a question of personal lib- 
erty, which admits of rto pecuniary valuation. 
But admitting that the trial upon the merits, 
under the homine replegiando, or any other 
mode of proceeding which is final upon the 
question of slavery, would fall within this 
amendment, and would require -a trial by 
jury, it by no means follows that, for the pur- 
poses contemplated by this act of congress, 
the right of trial by jury Is secured. If it is, 
it is secured in eveiy case where a fugitive 
from justice is demanded according to the 
provisions of the same act of congress; and, 
indeed, it is secured in every possible case of 
arrest upon a criminal charge; for the iden- 
tity of the person and prima facie evidence 
of guilt are subjects of inquiry, upon every 
such arrest. But another reason may be as- 
signed why this amendment of the constitu- 
tion has no bearing upon the law in question; 
the right of trial by jury, secured by this 
amendment, is the trial according to the 
course of the common law, and is confined to 
matters of fact only. All questions of law 
arising upon suits at common law, are de- 
cided by the court; and the inquiry before 
the magistrate, under this act of congress, so 
far as the question of slavery Is involved, is 
a question of law and not a question of fact. 
The magistrate is to inquire whether, under 
the laws of the state or territory from which 
the fugitive fled, he owes service or labor to 
the person claiming him. But it Is said that 
congress has no power to legislate at all upon 
this subject, there being no express delega- 
tion of such power in the constitution. The 
provision in the constitution is (article 4, § 2); 
"No person held to service or labor in one 
state, under the laws thereof, escaping into 
another, shall, in consequence of any law or 
regulation therein, be discharged from such 
service or labor, but shall be delivered up on 
claim of the party to whom such service or 
labor may be due." This provision contains 
a prohibition to the states to pass any lnw 
discharging the persons escaping from the la- 
bor or service which he owes to another; and 
all such laws would be null and void, and no 
positive legislation rai^' ^ be necessary on the 
subject. But to secure t^e benefit of the lat- 
ter part of the provision, tome legislation on 
the subject, either by congi-ess or by the states, 
is indispensable. It declares that the party 
escaping shall be delivered up to the party 
to whom he owes labor and service; but the 
mode and manner in which this Is to be done 
and enforced must be provided for by law:_ 
the constitution makes no provision on that 
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subject, and it cannot be presumed that it 
was intended to leave this to state legislation. 
There is no express injunction jipon the states 
to pass any laws on the subject; and unless 
they choose to do it, the gi-eat benefit intend- 
ed to be secured to slaveholdei's would be en- 
tirely defeated. We know, historically, that 
this was a subject that created great diffi- 
culty in the formation of the constitution, and 
that it resulted in a compromise not entirely 
satisfactoiy to a portion of the United States. 
But whatever our private opinions on the 
subject of slavery may be, we are bound in 
good faith to carry into execution the consti- 
tutional provisions in relation to it; and It 
would be an extravagant construction of this 
provision in the constitution, to suppose it to 
be left discretionary in the states to comply 
with it or not, as they should think proper. 

We are, accordingly, of opinion that the act 
of congress under which the certificate of the 
recorder was given, is a vali,d and consti- 
tutional law, and that the writs of homine 
replegiando were irregularly issued, and mus*" 
be set aside. 

The subject of the reclamation of fugitive 
slaves was very fully discussed by Chief Justice 
Shaw in Sim's Case, 7 Gush. 285. And see, 
also, Dixon v. Allender, 18 Wend. 678. 
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MARTIN V. ACKER. 

[1 Blatchf. & H. 279.] i 

District Court, S. D. New York. July 9, 1831. 

Seamen's Wages— Hand on Sloop— Action in 
Personam — Account Stated. 

1. A hand on board a sloop of over fifty tons 
burthen plying on the Hudson river, between 
New-York and Catskill, is a seaman; and an ac- 
tion in personam brousht by him against the 
master and owner of the sloop, to recover his 
wages, is within the jurisdiction of this court. 

2. The respondent in such action is bound by 
his acquiescence in an account stated. 

This was an action in personam, for sea- 
man's wages. The defence was, that the li- 
bellant [Levi Martin] was not a seaman but 
a boatman, that the matter claimed was not 
within the jurisdiction of the court, and that 
the demand had been satisfied. The libel- 
lant served as a hand, and as captain's clerk, 
on board a sloop of over fifty tons burthen, 
belonging to the respondent [Jacob Acker], 
and assisted in navigating her for two sea- 
sons up and down the North river, between 
New York and Catskill. The respondent was 
also master of the vessel during the time the 
libellant's services were rendered. 

Edwin Burr and Erastus 0. Benedict, for 
libellant. 
Charles W. Sandford, for respondent. 

BETTS, District Judge. The laws of the 
United States assume the regulation of all 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 



vessels of the description of the one on which 
the libellant served. They must be enrolled 
or licensed, and the men must pay hospital 
money the same as if on board sea-going ves- 
sels,— Act Feb. IS, 1793 (1 Stat. 305); Act 
July 16, 1798 (1 Stat 695),— and, since the de- 
cision in Gibbons v. Ogden, 9 Wheat. [22 U. 
S.] 1, there can be no longer a doubt that the 
navigation from port to port in a particular 
state, is equally subject to the authority of 
the geneml government with that from state 
to state. Those employed in conducting that 
navigation are properly denominated seamen. 
The statute which makes provision for the 
recovery of seamen's wages, supplies no rem- 
edy in their case, it being limited to vessels 
"bound from a port of the United States to 
any foreign port," and to vessels "of the 
burthen of fifty tons or upwards, bound from 
a port in one state to a port in any other than 
an adjoining state." Act July 20, 1790 (1 Stat. 
131). But that statute is never construed as 
interfering with the privileges of seamen un- 
der the law maritime, further than to deter- 
mine the manner in which suits shall be com- 
menced. It has, accordingly, been decided in 
several of the courts of the United States, aft- 
er full consideration, that the remedies of the 
maritime law apply to all cases of admiralty 
and maritime jurisdiction on the rivers of the 
United States which are navigable to the sea 
for boats of ten tons burthen and upwards. 
Serg. Const. Law (2d Ed.) 195, 196. In the 
ease of The Thomas Jefferson, 10 Wheat. [23 
U. S.] 428, the'doctrines before recognised as 
having relation to all navigable watera, were 
restrained to waters within the ebb and fiow 
of the tide. It is difficult to discern any prin- 
ciple upon which that limitation can be ap- 
plied to one description of navigable waters 
in the United States mare than to another. 
Contraets with seamen, performed or con- 
templated to be performed on the- high seas, 
or within the ebb and fiow of the tide, come 
under the admiralty jurisdiction, within the 
most rigorous construction of its extent; and 
the jurisdiction is not lost, though the voyage 
is to commence or end beyond the reach of 
the tide. The whole of the services claimed 
for in this case having been rendered upon 
tide waters, the subject matter of the suit 
falls within the cognizance of this court. 

The libellant's account for his services was 
submitted to the respondent, each item of 
charge and credit was distinctly stated to 
him, and he made no objection to its con*ect- 
ness. but agreed to settle it, as stated, in a 
few days. One witness swears that he of- 
fered to give his note for the balance, payable 
in a few days. Another says, that he under- 
stood the respondent to say that a payment 
of $15 84 ought to be credited, and that he 
and the libellant would settle the residue be- 
tween themselves in a few days. The re- 
spondent now claims, in addition to the credits 
stated upon the account, payment for board- 
ing the libellant during the winter, on the 
vessel, at the rate of $2 or ?3 per week. The 
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respondent's witness who proves the boarding 
states, also, that he considered the libellant 
as being in the respondent's employment dur- 
ing the time. As the board was not claimed 
when the account was stated and the balance 
acquiesced in, the inference to be drawn from 
all the evidence is, that the respondent con- 
sidered the board as satisfied by other services 
of the libellant, or by payment, and that it 
is now set up by the respondent out of re- 
sentment at the institution of a suit for the 
wages. This charge is disallowed. 

The libellant collected two bills for wood 
sold, after he left the respondent's employ. 
These sums are to be credited on his account- 
On a report by the clerlr of the amount due, 
a decree may be entered for the balance, with 
costs. 



Case No. 9,156. 

MARTIN v. BANK OF THE UNITED 
STATES. 

[4 Wash. C. C. 253.] i 

Circuit Court, E. D. Pennsylvania. Oct Term, 
1S21. 

Banks— Notes Issued — Paiit op Note Lost — 
Right to be Paid Full Amoukt. 

If the owner of a bank note of the bank of 
the United States cut it into two parts, and send 
those parts by mail, and one part be .lost, and 
the other arrives safe, he is entitled to recover 
the whole sum from the bank; and this although 
the bank had previously given notice that in 
such cases they would not pay unless both parts 
were produced. 
[Cited in Bank of United States v. Sill, 5 Conn. 

110-113; Tower V. Appleton Bank, 85 Mass. 

390; Hagerstown Bank v. Adams Express 

Co., 45 Pa. St. 429.] 

Case agreed. On the 11th of December, 
1820, the plaintiff owned and possessed sun- 
dry promissory notes called bank notes, 
drawn and signed in due form by and on be- 
half of the defendants, whereby they prom- 
ised to pay to different persons, or bearer, 
on demand, the several sums mentioned in 
the said notes, which were of the description 
following: one note, letter A, No. 583, for 
$100, payable to Benjamin Morgan or bear- 
er; fifteen notes for $20 each, payable in like 
manner, and of the following letters and 
numbers, viz. H, 1492, G, 1489, &c., &e.; 
nine notes for $10 each, payable in like man- 
ner, and of the following letters and num- 
bers, viz. I, 1576. &c.; and one note for $10, 
payable to J. O. Faber or bearer, E, No. 1566: 
making together the sum of $500. That on 
the same day, the agent of the plaintiff, then 
being at Cincinnati in the state of Ohio, di- 
vided each of the said notes into two nearly 
equal parts, and thereupon indorsed the right 
hand parts of the said notes in a letter which 
he thereupon sealed, and addressed by in- 
dorsement or superscription to the plaintiff 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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in Philadelphia, and on the same day placed 
the same in the post office at Cincinnati 
aforesaid. That the said letter, nor any one 
of the said halves of notes has not since 
come to the plaintiff's hands, but all the said 
halves of notes have been stolen, lost, or de- 
stroyed. That the left hand halves of the 
said notes were indorsed in another letter, 
and placed in the same office on the succeed- 
ing day, and are now in the possession of 
the plaintiff. That the plaintiff presented 
the said halves to the defendants before the 
institution of this suit, and demanded pay- 
ment of the same, and at the same time of- 
fered to the defendants a good and sufficient 
bond of indemnity to indemnify them 
against all claims, payments, costs, or dam- 
ages which might arise, or which the defend- 
ants might be compelled to make or incur 
in consequence of the said right hand moie- 
ties, or any of them. But the defendants 
refused to accept the said bond of indem- 
nity, or to pay the said notes, or any part 
thereof. That the notes of the Bank of the 
United States of the description of those be- 
fore mentioned, are numbered only on the 
right hand halves, and lettered on the left 
hand halves; that the signature of the presi- 
dent is on the right half, and that of the 
cashier on the left hand half, and there is no 
known mark, letter, or number, on either half 
of such a note by which its connexion with 
the opposite half of the same note is certain- 
ly established after the note has been di- 
vided. The same letter has numbers from 1 
to any number the necessities of the bank re- 
quire; and the same number is given to four 
letters, namely. A, B, 0, D, but to no more; 
so that any number may belong to any one of 
those four letters, but to no more. On the 
24th of August, 1819, or as soon as practi- 
cable after that date, the defendants pub- 
lished an advertisement, of which a copy is 
hereto annexed, in all the newspapers in the 
city of Philadelphia, and in the National In- 
telligencer at Washington; a copy was sent 
to each of the offices of discount and deposit 
of the bank, and published in one or more 
newspapers in their respective neighbour- 
hoods. 

The notice above referred to is as follows: 
"Notice is hereby given that the Bank of the 
United States will not, after the 1st day of 
November 1819, hold itself responsible upon 
any of its notes which shall be voluntarily 
cut into parts, except on the production of all 
the parts." 

Mr. Binney, for plaintiff, insisted that, inde- 
pendent of the notice the question involved 
in this case has b6en decided, first by this 
court in the year 1808, in the case of Bullet 
V. Bank of Pennsylvania [Case No. 2,125], 
and afterwards in the case of Patton v. State 
Bank [2 Nott & aicO. 464]; also by the circuit 
court for the District of Columbia, in the 
case of Armat v. Union Bank of Georgetown 
[Case No. 535]. He also read 3 Camp. 323, 
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in which Lord Ellenborough had decided oth- 
erwise at nisi prius. Mossop t. Eden, 16 Ves. 
430; Chitty, Bills (last English Ed.) 190, 201. 
He contended that the ease was not altered 
by the notice; that it was not competent to 
the bank to vary the rules of law and of evi- 
dence; and to prescribe the terms upon 
which she would pay her notes, or under 
what circumstances she would refuse to do 
so. 

Jlr. Serjjeant, for the bank, admitted that the 
practice of cutting bank notes for the pur- 
pose of transmitting the parts in letters by 
different mails, from one place to another, 
was sanctioned by a usage too inveterate to 
be now condemned. But he pointed out the 
expense to which it exposed the bank, and 
the difficulty which the loss of one of the 
halves occasioned to this bank in particular 
in identifying the note, and guarding against 
fraud and imposition. That, strictly speak- 
ing, a man has no legal right voluntarily to 
mutilate the evidence of a debt, and that it 
was competent to the bank to rid herself of 
the effects of a contrary usage, by a public 
notice that she would not pay any thing un- 
less both parts of the note are produced. He 
admitted that if a negotiable note, which 
passes by delivery be destroyed, or if other 
evidences of debt be lost, the owner may re- 
sort to inferior evidence to prove his demand, 
and that a court of common law will afford 
him relief. But if a note payable to bearer 
be lost, and may therefore be yet in exist- 
ence, and in the hands of a bona fide holder, 
the owner can be relieved only in equity, 
where alone an indemnity can be provided. 
As to the notice, he insisted that the right to 
cut a bank note, and to demand payment up- 
on the production of one of the halves, are 
not incidents so inseparably connected with 
such notes, that the bank might not guard 
herself against impositions to which the 
practice exposed her, by the means which 
the defendants had resorted to. 

WASHINGTON, Circuit Justice. I have 
carefully reviewed the decision of this court 
in the case of Bullet v. Bank of Pennsyl- 
vania LCase No. 2,125], aided by the light 
shed upon the question involved in that and 
in the present case by the able arguments 
of the counsel on each side, ily opinion 
remains unchanged, and is indeed confirmed 
by the two Amex'ican cases cited at the 
bar, and particularly by the luminous argu- 
ment of Judge Drayton in the case of Pat- 
ton V. State Bank [supra]. The principles 
upon which this court decided the case of 
Bullet V. Bank of Pennsylvania were, that 
a bank, or any other promissory note, is 
the evidence of a debt due by the malcer to 
the holder of it, and nothing more. It 
is also the highest species of evidence of 
such debt, and in fact the only proper evi- 
dence, if it be in the power of the owner 
of the note to produce it. But if it be lost 



or destroyed, or by fraud or accident has 
got into the possession of the maker, the 
owner does not thereby lose his debt, but 
the same continues to exist in all its rigour, 
unaffected by the accident which has de- 
prived the owner of the means of proving 
it by the note itself. The debt still existing, 
the law, which always requires of a party 
that he should produce the best evidence 
of his right of which the nature of the 
thing is capable, permits him, where such 
better evidence is lost or destroyed, or not 
in his power, to give inferior evidence, by 
proving the contents of the lost paper; and 
if this be satisfactorily made out, he is en- 
titled to recover. If the evidence be not 
lost, but is merely impaired by accident, or 
even by design, if such design be not to 
injure the maker or to cancel the debt, the 
principle of law is the same. Cutting a bank 
note into two parts does not discharge the 
bank from the debt, of which the note was 
but the evidence, nor does it even impair the 
evidence itself, if, by uniting the parts, 
tlie contents of the entire note can be made 
out. If one of the parts should be lost or 
destroyed, the debt would be no more affect- 
ed than if the entire parts had been lost 
or destroyed. The evidence is impaired in- 
deed, not by the act of cutting the note, 
but by the same accident which would have 
affected the entire note, had that been lost. 
In both cases, the owner must resort to 
secondary evidence, and is bound to prove 
that the note did once exist, that it is lost 
or destroyed, and that he is the true, bona 
fide owner of the debt. If one part only of 
the note be lost, the difficulty which the 
real owner of it has to encounter in proving 
his right to the debt is diminished. For if 
the entire note be lost, the owner of it at the 
time of the accident may not be entitled to 
the debt of which it was the evidence, at the 
time he demands payment, because the note, 
passing from hand to hand by bare de- 
livery, may have been found, and have got 
into the possession of a bona fide holder. 
But against the real owner of one half of 
the note, there cannot possibly be an op- 
posing right. The finder or robber of the 
other half part cannot assert a right to 
the debt, because he cannot prove that he 
came fairly to the possession of the evidence 
of it. I speak judicially, when I say that 
he cannot prove that fact, because he can- 
not do it without the aid of perjury, which 
the law does not presume, and can in no 
instance guard against it. If the lost half 
note gets fairly into the hands of a third 
person, he takes it with notice that there 
may be a better title in the possession of 
the other half, and consequently he looks 
for indemnity to the person from whom he 
received the half part, if it should turn 
out that he was not the real owner of the 
entire note. It is impossible, therefore, that 
the bank can be legally called upon to pay 
the note twice; and if the officers of the^ 
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institution suffer themselves to be imposed 
upon by insufficient or false evidence, by 
which means the bank is brought into this 
predicament, she must abide the loss as 
being occasioned by an error of judgment 
in the officers of the bank, or their want of 
due caution. The law cannot adapt its pro- 
visions to every possible case that may 
occur, and it therefore proceeds from neces- 
sity upon general principles applicable to 
all cases. 

If upon any other ground than fraud, or 
perjury, the maker of the lost note may by 
possibibiUty be twice charged, the law will 
not expose him to that risk by relieving 
the asserted owner, of it; not because there 
may be imposition in the case, or because 
the debt ought not to be paid; but because 
the proof that the claimant is the real 
owner of the debt is defective; for it by no 
means follows, that, because the lost note 
did belong to him, that it may not then be 
the property of some other person. A court 
of law therefore will, in such a case, dismiss 
the parties from a forum which has no 
means of securing the maker of the note 
against a double charge, and leave him to 
one where those who ask of it equity will 
be compelled to do equity. The case tnen 
resolves itself very much into a question 
of jurisdiction. For it is quite clear that 
the real owner of the debt, the evidence of 
which is lost, is entitled to supply the want 
of the better evidence by that which is 
secondary, and this rule of evidence is the 
same in equity as at law. But whether the 
application for relief shall be in the one 
court, or in the other, must depend upon 
the particular ease, and its fitness for the 
one jurisdiction or the other. 

aiany difficulties were stated by the de- 
fendants' counsel, to which the practice of 
cutting the notes and transmitting them by 
mail, exposes banking institutions in identi- 
fying the part of a note when produced for 
payment. That these difficulties do in a 
riieasure exist, must be admitted. But the 
bank knows that there can be but one 
owner of the note, and who that one is, 
must be satisfactorily proved, to entitle 
him to payment of it. The bank has a 
just right to call for such proof; and if it 
be truly and faithfully given, there can be 
no risk in paying it. The possessor of the 
other half part of the note, as already ob- 
served, by whatever means he acquired it, 
can never oblige the bank to pay the money 
over again to him. But after all, the rule 
of law does not rest upon this circumstance. 
The maker of the note is bound to pay to 
the person who proves himself to be the 
legal owner of it; and the difficulties com- 
plained of, are not greater than those which 
attend most litigated questions. 

It may not be improper here to observe, 
that the decision in the case of Bullet v. 
Bank of Pennsylvania [supra] did not proceed 
upon any usage applicable to the case. None 
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such was stated in the case agreed, or alluded 
to by the court. 

The next question is new;— no case like 
it was cited at the bar, nor Is there any 
within the recollection of the court It Is 
nevertheless within the range of some gen- 
eral principles of law, by the light of which 
I think it may be decided. The question is, 
whether It was competent to the bank to 
notify the holdei"s of her notes, that in 
ease they should be voluntarily cut into 
parts, she would not pay them, unless^ all 
the parts should be brought together? X 
mean to treat the question as if the notice 
were brought home to the plaintiff. It is 
unnecessary, in this case, to decide how far- 
parties to a contract may, by positive stipu- 
lations, change the rules of evidence appli- 
cable to that particular contract. If they 
may do so, it must be upon the basis of an 
agreement assented to by both parties. But 
upon what principle is it, that one party to 
a contract can prescribe terms to absolve 
himself from its obligations, without the 
assent of the other? I know of none. If 
the bank can dictate to the holders of her 
notes the condition stated in this notice, 
upon the performance of which, and not 
otherwise, she would pay them; she might 
with equal authority prescribe any other 
condition, and declare in what case she 
would pay, and in what case she would not. 
The note is the evidence of an engagement 
by the bank to pay a certain sum of money 
to the bearer of it; and the general law of 
the land declares, that if such note, or a 
part of it, should be lost, or destroyed, the 
debt shaU nevertheless be paid, upon satis- 
factory proof being made of the ownership 
and loss. Thus sanctioned, these notes pass 
from hand to hand; and if the bank can 
nevertheless discharge herself from her 
obligation to pay them^ unless both parts of 
the note be produced, or unless the note be 
produced entire, (and there is no difference 
between the two cases,) then the arbitrary 
declaration of the bank must be stronger 
than the law. This observation applies with 
equal force to every other species of con- 
tract, where one of the parties to it at- 
tempts to prescribe to the other the rules of 
evidence by which alone he will be governed. 

I thought the defendants' counsel seemed 
unwilling to contend, that the bank could 
go the length of declaring that they would 
not pay a lost note, or one which had 
been torn or defaced by accident. But if 
the court be correct in their opinion upon 
the first point, it follows, that the law as 
much compels the bank to pay the owner of 
half a note, where the other half is lost, as 
to pay in the two cases supposed; and if so, 
the right of the bank to prescribe terms 
in the one case, if admitted, would be equal- 
ly valid in the others. There can be no 
difference, unless it be that In the one the 
notes were voluntarily cut, and in the other 
they were torn by accident. But the ownei* 
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of the debt, being _ also the owner of the 
paper whieh is the evidence of it, he had a 
legal right to cut it, and by doing so, he 
could not impair the obligation, unless he 
intended to do so. In all these eases, the 
note is cut "with a view to the security, not 
to the destruction of the debt, by doubling 
the chances of preserving part of the evi- 
dence of it, in case the other part should be 
lost. The defendants do not forbid, or con- 
demn the practice, even if it could for a 
moment be admitted that they had a right 
to do either. That is not the gravamen 
stated in the notice; it is the production of 
one of the parts for payment, unaccompani- 
ed by the other part. That is the ease in 
which the bank declares she will not pay, 
and in which the law pronounces she shall 
pay. 

I am of opinion that judgment should be 
entered for the plaintifE. 
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MARTIN V. BARTOW IRON WORKS. 

[35 Ga. 320.] 

District Court, N. D. Georgia. Sept. Term, 
1867. 

Pleadisg at Law — Duplicity — Pleas in Bar — 
D KM L'KUER— Contracts under Seal— Failube 
OF Consideration — Illegal Consideration — 
Hire of Negroes. 

[1. A demurrer to a plea on the ground that it 
is double "in this, that it contains several dis- 
tinct matters of defence, and also that said plain- 
tiff cannot take or offer any certain issue upon 
said second plea," held insufficient, for failure to 
point out the particulars in which the duplicity 
consists,] 

[2. In Georgia both a total and a partial fail- 
ure of consideration may be set up as a defense 
to writinprs commonly known as sealed notes or 
single bills.] 

[3. To an action upon a sealed note made in 
January, 1864, defendant set up, by one of his 
pleas, a failure of consideration in this, that the 
note was given for the hire of twenty negroes, 
claimed by the plaintiff at the time of said hir- 
ing as slaves, but who were in fact free under 
the laws of the United States and the proclama- 
tion of the president. Eeld, that the plea show- 
ed no failure of consideration, as it did not ap- 
pear but that the nesjroes may have first hired 
themselves to plaintiff and the latter transferred 
their labor with their consent to defendant. Or 
that plaintiff may have acted as th§ir agent in 
the hiring and taken the notes in trust for 
them.] 

[4. Held, further, that a similar plea alleging 
that the consideration was illegal in that the 
contract was in violation of the letter and spirit 
of the laws of the United States and the presi- 
dent's proclamation, was bad, because there was 
no legal distinction between the plaintiff's hir- 
ing these men to defendant and the men hir- 
ing themselves to defendant, there being no aver- 
ment that they did not consent to be so hired, or 
that the contract was not performed by plain- 
tiff.]. 

[5. A plea that the contract was made for the 
hire of negroes as slaves, and that it was part 
of the consideration of the contract that defend- 
ant was to remove said negroes away and keep 
them away from the territory within the lines 
of the Federal army for the purpose of prevent- 
ing their liberation from their former state of 



servitude, Jield good as showing an illegal consid- 
eration, as the intent to prevent liberation was 
contrary to the settled poUey of the government, 
and wicked in itself.] 

[6. A plea that a note sued on was given with 
the express agreement that payment was to be 
made in Confederate treasury notes, and that 
said notes were prohibited by law to circulate, 
is bad, f.or plaintiff, having agreed to receive 
such notes in payment, has no right to ask a 
judsrment for the amount of the note in "mon- 
ey."] 

[This was an action at law by Ann T. Mar- 
tin against the Bartow Iron Works, to recov- 
er money upon a sealed note. Heard on de- 
murrers to lihe several pleas filed by the de- 
fendant.] 

Hammond. Mynatt & Welborn, for plaintiff. 
Brown & Pope, for defendapt. 

ERSKINE, District Judge. This is an ac- 
tion of debt brought by the plaintiff against 
the defendant on a sealed instrument, of 
which the following is a copy: "§3,000. On 
or before the 25th day of December next, I 
promise to pay Ann V. Martin, or order, three 
thousand dollars, for value received, as wit- 
ness my hand and seal. Allatoona, January 
6th, 1864. (Signed) T. J. Hightower, (L. S.) 
Supt. Bartow Iron Works." 

To this action defendant pleaded nine pleas. 
The first was withdrawn. Replications were 
filed to the fifth and sixth, and issue joined. 
Special demurrers— several of which con- 
tained substantial objections also— were put 
into the second, third, fourth, seventh, eighth 
and ninth pleas. Defendant, in his second 
plea, alleges a total failure of considei-ation, 
and sets up affirmatively that the promise 
was made to the plaintiff in consideration of 
the hire of twenty negro men to work for de- 
fendant at the Iron Works in Bartow county, 
Georgia, for the year 1864, and that it was 
agreed, as a part of the contract of hiring, 
that if the Federal army approached near 
said county, defendant was to remove these 
hu-ed men and their families, at the expense 
of plaintiff, and that no hire should be paid 
for the time lost by reason of said removal. 
Defendant then avei"S that the contingency 
thus provided for happened, and that he re- 
moved them to Macon, Georgia, and that 
there they were taken possession of by the 
authorities of the so-caUed Confedei-ate states, 
and that he received no hire nor other ben- 
efit from their services. The third plea al- 
leges a partial failure of consideration: but 
it is in all other respects substantially like the 
preceding one. 

The demurrer to the second plea presents 
the following objections: That the plea is 
double in this, that it contains several dis- 
tinct matters of defence, and that plaintiff 
cannot take or offer any certain issue upon 
said plea. Also, that defendant attempts to 
set up and plead a failure of consideration, 
and that the matters therein contained, in 
manner and form as therein pleaded, are not 
sufficient in law to show a failure of eonsid- 
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•eration, and that plaintiff is not, by law, 
"bound to answer tlie same. Tlien follows the 
usual, but (I apprehend) useless formula, that 
the plea is inartificially pleaded, and is in 
other respects uncertain. The objections tak- 
«n in the demurrer to the third plea are in 
language similar, and are stated substantial- 
ly in like manner as those to the second plea. 

Before giving the opinion of the court on 
the legal sufficiency or insufficiency of the 
pleadings in this case, I trust I may not be 
deemed obtrusive by the bar if I state, brief- 
ly, that the long and verbose manner in which 
pleadings are frequently drawn is unneces- 
sarily laborious to the draftsman and fa- 
tiguing to the reader. Take, for example, 
the precedent for a general demurrer, as print- 
•ed in the earlier editions of Chitty, and in oth- 
er works on pleading, and it will be found 
attenuated to some dozen or fifteen lines, 
whereas, it would be as sufficient by the rules 
of good pleading, as understood by the fa- 
thers of the law, and equally as intelligible, 
if set forth in two or three. A general de- 
murrer in the following form would, I appre- 
hend, be sufficient in the case under considera- 
tion: "And the plaintiff, by her attorneys, 
Hammond, Mynatt and Welbom, says that 
the second, third, fourth, seventh, eighth and 
ninth pleas are not sufficient in law." Vide 
Steph. PI. {8th Am. Ed.) 44. And I will here 
take occasion to repeat, concisely, what I said 
more at large in the case of Scott v. Planters' 
& Mechanics' Bank [unreported], that, while 
I have the honor to preside in this court, I 
will discourage, nay, discountenance, all the 
■delicately cunning and curious devices that 
have crept into the science of pleading. The 
law, says Lord Coke, "speaketh by good 
pleading," and the day has arrived when this 
wise axiom of that great master of the com- 
mon law is to be interpreted liberally. This 
is an age of progress and utilitarianism in 
law as in other sciences, and it is therefore 
high time that the subtleties, verbosities and 
useless disputations of the ancient pleader 
give way to common sense and common rea- 
son. 

A general demmTer enables the party to 
assail every substantial imperfection in the 
pleadings of the opposite side without partic- 
ularizing any of them in his demurrer; but 
if he thinks proper to point out the faults, 
this does not vitiate it. A special demurrer 
goes to the sti'ueture merely, and not to the 
substance, and it must distinctly and particu- 
larly specify wherein the defect lies; and, in- 
deed, the statutes 27 Eliz. and 4 & 5 Anne, 
as it is said, oblige the party demurring to 
lay, as it were, his finger on the very point, 
■otherwise the demurrer may not be noticed. 
1 Salk. 219; Wils. 219; Snyder v. Croy, 2 
Johns. 428. When a party demurs specially, 
he may, in argument, attack substantial er- 
rors. 

The first point made in the demurrer to 
the second plea is, that it "is double, in this, 
that it contains several distinct matters of 



defence; and, also, that said plaintiff cannot 
take or offer any certain issue upon said sec- 
ond plea." It is an ancient and well settled 
rule that, if a pleading be double, it is bad 
on special demurrer; but the imperfection 
must, as we have seen, be pointed out in the 
demurrer. It is not sufficient to say that the 
plea is double, or that it contains two or sev- 
eral distinct matters, but the pleader must 
specially show wherein the duplicity consists 
(1 Tidd, Prac. 694); for, by pointing out the 
fault, the adverse party may amend, if he 
choose, or demand the judgment of the court 
on its sufficiency. 

The objection for doubleness taken to the 
second plea has, and in like manner, been 
also taken to the third. This making the 
law eqtially applicable to the- one as to the 
other, both may be passed upon together. 
Has the plaintiff, in this part or division of 
the demurrers to these pleas, or to either of 
them, come within the letter or spirit of the 
rule laid down? I think not. No duplicity— 
if there be any in one or both of these pleas 
—has been pointed out in the demurrer or dis- 
closed in the argument. 

Another objection— and it goes to thp sub- 
stance—is taken to the second and third pleas, 
namely: that defendant has attempted to set 
up in the second a total failure of consider- 
ation, and in the third a partial failure. And 
Mr. Mynatt, in his argument, contended that 
neither of these defences could be pleaded to 
a specialty. Such, doubtless, is the rule of 
the common law, as generally understood in 
England; but with us it has, in several of the 
states, been changed, or modified, by statutes; 
while in others, learned courts have, in a 
greater or less degree, relaxed this rigid rule, 
that substantial justice may be done speedily 
and with as little technical litigation as pos- 
sible, and without circuity of action. 

Whether the writing sued on in this action 
has all the attributes of the specialty of the 
common law, is not a question directly before 
the court for determination. The writing was 
executed in Georgia, and the contract was 
to be performed here; and the instrument be- 
ing of a peculiar character, and not strictly 
speaking commercial paper, governed by the 
law merchant— though the promise is abso- 
lute, payable to order, and the sum certain — 
it ought to be given effect to and adjudged 
agreeably to the local law, and the construc- 
tion given to such instruments by the local 
tribunals. Swift v. Tyson, 16 Pet. [41 U. S.] 1. 

The distinction between specialties and 
simple contracts should be carefully preserv- 
ed by the courts when the dignity of those 
contracts has not been interfered with by 
legislative enactments; for, in the payment of 
debts of deceased persons, and in other cases, 
the common law makes a distinction; but by 
the 25th section of the act of 1799 (Cobb's 
Dig. 1135), promissory notes and other liqui- 
dated demands are made of equal dignity 
with the bonds and other specialties. The 
act of December 26, 1836 (Cobb's Dig. 490), 
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enables defendants to give in evidence a 
partial failure of consideration upon any con- 
tract, provided that it be pleaded only in sueb 
cases and under sucb circumstances, and be- 
tween such parties as would now allow and 
admit the plea of total failure of considera- 
tion. 

Albertson v, HoUoway, 16 Ga. 377, was a 
suit on an instrument, in nearly every re- 
spect, like this. The defendant pleaded, 
among other defences, a partial failure of 
consideration. Plaintiff ob j ected on the ground 
that no fraud or illegality was alleged in 
the contract, the same being under seal. The 
com't below sustained the objection. A writ 
of error was taken, and the case went to the 
supreme court of the state, and it reversed 
the judgment. 

The opinion of the court was delivered by 
Starnes, J., who, after commenting on the 
anomalous status of the instrument, used the 
following language: "Yet," said the judge, 
"we know that the rule we have been con- 
sidering, has not been applied to ordinary 
promissory notes, but it has been the imme- 
morial practice in our state to allow pleas of 
total failure of consideration (and of partial 
failure since the act of 1836) to suits on such 
notes." 

From this it would seem to be the settled 
law of this state, that total as well as par- 
tial failure of consideration affords a good 
defence to writings, which are commonly 
known as sealed notes or single bills. And I 
can see no sound reason why matters which 
destroy the demand, as well as those which 
go to diminish it, may not be pleaded in de- 
fence of this action. 

Withers v. Green. 9 How. [50 U. S. 2J3]. 
Action of debt on a single bill. This cause 
was brought by writ of error from the cir- 
cuit court of the United States for the South- 
em district of Alabama, to the supreme court. 
The law of that state places bonds, or any 
writing undex seal, on the footing of promis- 
sory notes, and allows defendants, by special 
plea, to impeach, or go into the consideration 
of such in the same manner as if the writ- 
ing had not been sealed. The opinion of the 
supreme court was pronounced by Mr. Justice 
Daniell, who, after reviewing the English and 
American eases, showing a relaxation of the 
old rule, and allowing the defendant to ob- 
tain justice in this way instead of dx'iving 
him to a cross action, said: "But, however, 
the rule laid down by the courts of England, 
should be understood, it has repeatedly been 
decided by learned and able judges in our 
country, when acting, too, not in virtue of a 
statutory license or provision, but upon the 
principles of justice and convenience, and 
with a view of preventing litigation and ex- 
pense, that when fraud has occurred in ob- 
taining, or in the performance of contracts, 
or when there has been a faUure of consid- 
eration, total or partial, or a breach of war- 
ranty, fraudulent or otherwise, all or any of . 
these facts may be relied on in defence by I 



a party when sued upon contracts, and that 
he shall not be driven to assert them, either 
for protection or as a ground of compensa- 
tion, in a cross action." The doctrine here 
enunciated was approved in Van Buren v, 
Diggs, 11 How. [52 U. S.] 461; and again 
in Winder v, Caldwell, 14 How. [55 U. S.] 
434. 

The demurrers to the second and third pleas- 
are overruled. 

The fourth plea states that the considera- 
tion for the promise has entirely failed, in 
this, that the note was given for the hire of 
twenty negro men, claimed by the plaintiff 
at the time of the said hiring as slaves, but 
were in fact free, having been so declared 
by the laws of the United States, and procla- 
mations of the president thereof, before the 
time of said hiring. 

Plaintiff in the demurrer to this plea says, 
that the matter and things therein contain- 
ed, in manner and form as set forth, do not 
amount in Jaw to a failure of consideration- 
Also, that the plea consists altogether of mat- 
ter of law upon which no apt or material is- 
sue can be taken; and that the plea is argu- 
mentative, uncertain and insufficient. The re- 
mainder of the demurrer goes to other mat- 
ters of form generally. 

The facts set forth in this plea do not con- 
stitute a failure of consideration. Admit that 
the plaintiff did claim these men as slaves — 
notwithstanding they may have been free— 
this would not affect the contract; for they 
may have first hired themselves to plaintiff, 
and by their consent, express or implied, she 
may have transferred their labor to defend- 
ant, or plaintiff may have acted as their agent 
in hiring them to defendant, and may have 
taken the notes payable to herself in trust 
for them. Besides, there is no averment 
whatever that the contract was not fulfilled 
on the part of the plaintiff. 

The demurrer to the fomi;h plea must be 
sustained. 

The seventh plea says that the considera- 
tion for the promise is illegal, for that it was- 
made for the hire of negroes at Bartow coun- 
ty, Georgia, in January, 1864, and that the 
contract was in violation of both the letter 
and the spirit of the laws of the United 
States, and the proclamations of the presi- 
dent thereof. Plaintiff's demuiTer alleges 
that the matters above contained do not sup- 
port the plea of illegal consideration. The 
remainder of the demurrer is addressed to 
the structure of the plea. 

The demurrer is well taken to the sub- 
stance of this plea. The hiring of these 
men by the plaintiff to the defendant, in 
the state of Georgia, in 1864, was not in 
violation of any law of the United States, or 
any proclamation of the president. And in- 
deed the president, in the emancipation proc- 
lamation, dated January the first, A. D. 1863, 
recommended to the freedmen. "that in all 
eases, when allowed, they labor faithfully 
for reasonable wages." 12 Stat. 1268. I per- 
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ceive no legal distinction in the plaintifE's 
hiring tliese men to defendant, and ttie men 
hiring themselves to defendant. No aver- 
ment is made that they did not consent to 
be so hired, nor that the contract is unper- 
formed on the part of the plaintiff. 

The eighth plea alleges that the considera- 
tion for the promise was illegal— being con- 
trary to the public policy of the government 
of the United States; that it was made for 
the hire of negroes as slaves, and defendant 
avers that it was a part of the consideration 
of the contract, that the defendant was to 
remove said negroes, and keep them remov- 
ed from the territory within the lines of the 
Federal army, with a view and design of 
preventing their liberation from their former 
state of servitude, and that, previously to 
the time of the making of said contract, the 
government had determined upon, adopted 
and established the policy of liberating said 
negroes from their former state of servi- 
tude. 

Demurrer to this plea— and the causes al- 
leged in it— are, that the plea contains no 
sufficient allegation of illegal consideration; 
and that no matter of fact has been alleged 
or shown in bar of the action, but that it 
consists altogether of matters of law, and 
that it is argumentative, evasive, double, etc. 

Such is substantially the language of the 
eighth plea and of the demurrer to it. 

Es-Gov. Joseph E. Brown, who argued for 
defendant, cited and commented on the fol- 
lowing authorities: [Marshall V. Baltimore &0. 
R, Co.] 16 How. [57 XT. S.] 336 ; [Hannay v. Eve] 

3 Cranch [7 U. S.] 242; [Miles v. Caldwell] 
2 WaU, [69 U. S.] 45; [Chirac v. Reinicker] 
U Wheat. [24 tJ. S.] 2SS; 1 Story, Eq. Jur. 
293a, 293b; 3 Kelly, 181; [Baitle v. Nutt] 

4 Pet [29 TJ. S.] 188; [Lessieur v. Price] 12 
How. [53 TJ. S.] 63; [Ranall v. Howard] 2 
Black [67 TJ. S.] 585; Dana, Wheat. Int. 
Law, 305, note; Add. Cont. 93-96; Chit. 
Cont. 586; Smith, Lead, Cas. 423. 

Mr. Pope, in his brief, referred to Steph. 
PI. 256, 424, 2G0; [M'Niel v. Holbrook] 12 
Pet. [37 U. S.] 84; [Shankland v. Mayor, etc., 
of Washington] 5 Pet. [30 TJ. S.] 397; Gould, 
PI. 421. 

Counsel for plaintiff presented the follow-' 
ing authorities in support of the demurrer: 
Steph. PI. 348, 384, 387; Chit. Cont. 570, 575; 
2 Kent, Comm. (10th Ed.) 636, note. 

The court will direct its attention to the 
first point taken in the demurrer. The plea 
is, perhaps, too general in its structure, and 
otherwise deficient in form, if tested by the 
rules of pleading; but if the formal faults 
be not specially pointed out, it must be ad- 
judged certain to a common intent, this be- 
ing all that is required in a plea in bar. 

In resolving this plea, the court must look 
to its language alone for the meaning of de- 
fendant, and none of the other pfeas plead- 
ed, nor any part of them, can be invoked to 
aid in the interpretation and construction of 
this, or in explaining the import of any word 
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or phrase used in it. Each plea must stand 
on its own merits. If this contract when 
entered into was in violation of the policy of 
the government, it is vicious and invalid and 
can find no favor in the courts. Mr. Chief 
Justice Marshall, in Armstrong v. Toler, 11 
Wheat. [24 TJ. S.] 258, said: "No principle 
is better settled than that no action can be 
maintained on a contract the consideration 
of which is either wicked in itself or pro- 
hibited by law." And in Tool Co. v. Norris, 
2 Wall. [69 U. S.] 45, Mr. Justice Field in 
speaking of contracts void, as against pub- 
lic policy, said: "The law looks to the gen- 
eral tendency of such agreements, and it 
closes the door to temptation by refusing 
them recognition in any of the courts of the 
countiy." 

The gist of the agreement of the parties as 
stated in the plea— and this statement as 
pleaded is admitted by the demurrer, is "that 
defendant was to remove said negroes away, 
and to keep them removed from the territory 
that was within the lines of the Federal 
army, with a view and design of preventing 
the liberation of said negroes from their 
former state of servitude." It needs no argu- 
ment to show that this agreement was in 
contravention of the previously settled pol- 
icy of the government, and wicked in itself. 

Demurrer not sustained. 

The ninth and last plea is as follows: That 
the promise aforesaid was illegal and -troid 
in this, that it was the express understand- 
ing and agreement at the time said promise 
was given, that the payment of the amount 
so promised should be made in what was 
denominated Confederate treasury notes, 
which currency defendant says was prohib- 
ited by law to circulate. Verification. 

The demurrer states that the plea is 
double, containing several and distinct mat- 
ters of defense, and that no certain issue can 
be taken thereon, and that the matters and 
things contained in the plea as therein set 
forth, are insufficient in law to show illegal- 
ity of consideration, etc. 

In my opinion it is not necessary to decide 
whether the promise is illegal or whether 
Confederate treasury notes were prohibited 
by law to circulate, for it is alleged, that 
plaintiff agreed to receive these notes for the 
amount promised. This being so, plaintiff 
cannot come into this court and ask a judg- 
ment for money. Clearwater v. Meredith, 1 
Wall. [68 TJ. S.] 25. 

Demurrer overruled. 

Judgment nil capiat on the second, eighth 
and ninth pleas; and so far as the defense 
goes set up in the third plea, there must be 
judgment of nil capiat. 



Case No, 9,158. 

MARTIN v. BURNS. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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Case No. 9,158a. 

MARTIN v. CLARK. 

[Hempst. 259.] i 

Circuit Court, D. Arkansas. July, 1834. 

SPREADING AT LAW— TRESPASS— WaRRAKT — NeW 

Triai- 

1. In trespass, any matter done by virtue of a 
warrant, must be specially pleaded. 

2. A new trial will not be granted, because wit- 
nesses did not state facts which the party ex- 
pected they would state. 

Appeal from the Crawford circuit court. 
[Action by William Martin against Josiah 
Clark.] 

Before CROSS and LACY, JJ. 

CROSS, J. The record in this case presents 
two questions for consideration: First, wheth- 
er the court erred in excluding an execution 
■offered in evidence by the defendant; and 
second, in refusing to grant a new trial. 

1. Clark brought an action of trespass 
against Martin, and the cause was tried on 
the plea of not guilty. In trespass the rule 
is, that any matter done by virtue of a wai'- 
rant or authority, must in general be special- 
ly pleaded. Co. Litt. 282b, 283a; 6 Com. Dig. 
"Pleader," E 17; 1 Salk. 107, 108; Doug. 
611; 1 Saund. 298, note 1; 1 Chit. PI. 538; 13 
Johns. 443. The evidence was not adinlssi- 
ble under the general issue. 

2. The ground stated in the application for 
a new trial is, that two witnesses summoned 
by Clark did know, and were fully informed, 
that the property In' controversy had been 
taken out of the possession of Clark and sold 
to Martin, and probably delivered to him; 
and that he, Martin, believed those witnesses 
would swear the truth in relation thereto; 
but that on the trial they either forgot the 
facts, or corruptly and wilfully refused to 
state them, and therefore that he did not 
have the benefit of a fair trial. This did not 
entitle Martin to a new trial, and his motion 
was rightfully overruled. Sayer, 27; 2 Caines, 
129; 3 Johns. 256; 4 Johns. 425; 5 Johns. 
259. Judgment affirmed. 



MARTIN (COLEMAN v.). See Oases Nos. 
2,985 and 2,986. 



Case No. 9,159. 

MARTIN et al. v. CRISCUOLA. 

[10 Blatchf. 211.] 2 

Circuit Court, E. D. New York. Oct. 4, 1872. 

Practice at Law — In Conformity with State — 

Summons in Name op Plaintiff's 

Attorneys. 

The effect of the 5tli section of the act of June 
1, 1872 (17 Stat. 197), which provides, that 
the practice, pleadings, and forms and modes of 

1 [Reported by Samuel Hempstead, Esq.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



proceeding, in other than equity and admiralty 
causes, in the ciicuit and district courts of the 
United States, shall conform, as near as may be, 
to the practice, pleadings, and forms and modes 
of proceeding, existing at the time, in like causes, 
in the courts of record of the state within which 
such circuit or district courts are held, is not 
to authorize the commencement of an action 
at law in the circuit court by a summons issued 
in the name of the plaintiff's attorney, according 
to the mode of commencing actions in the courts 
of the state of New York: 
[Cited in Johnson v. Healy, Case No, 7,389.] 

[Action by Francis D. Martin and others 
against L. Criscuola.] 

Goodrich & Wheeler, for plaintiffs. 
Beebe, Donohue & Cooke, for defendant. 

BENEDICT, Disti-ict Judge. This motion 
raises the question, whether the effect of the 
5th section of the act of June 1, 1872 (17 Stat. 
197), which provides, that the practice, plead- 
ings, and forms and modes of proceeding, in 
other than equity and admiralty causes, in 
the circuit and district courts of the United 
States, shall conform, as near as may be, to 
the practice, pleadings, and forms and modes 
of proceeding, existing at the time, in like 
causes, in the coui'ts of record of the state 
within which such circuit or district courts 
are held, is to authorize the commencement 
of an action at law in this court by a sum- 
mons Issued in the name of the plaintiff's 
attorney, according to the mode of commen- 
cing actions in the courts of the state of New 
York. 

This question, I learn, upon inquiry, has al- 
ready received the consideration of the circuit 
judge of this circuit, and he has advised the 
clerk of the circuit court for the Southern 
district of New York, that the act referred to 
does not authorize the commencement of an 
action at law bj'' such a summons. This action 
of the circuit judge makes it proper that the 
practice In this district be made to con- 
form to that directed by the circuit judge, in 
the Southern district, and, accordingly, the 
summons served in this action must be set 
aside, as unauthorized by any law of the 
United States. 



Case Wo. 9,160. 

MARTIN et al. v. CURTIS. 

[Betts' Scr. Bk. 99.] 

Circuit Court, S. D. New York. 1842.1 

Customs Duties— Cotton Bagging — GaNxr Cloth 
— Articles Used fob Particular Porpose. 

[1. Substances not used for cotton bagging be- 
fore the passage of Act July 14, 1832 (4 Stat. 
583), are not dutiable as such under that act.] 

[2. Whether gunny cloth was used for cotton 
bagging before the passage of Act July 14, 1832 
(4 Stat 583), is a question for the jury.] 

[3. A tariff act imposing a duty on articles 
used for a particular purpose should not be con- 
strued to include articles not so used at the time 
of the passage of the act, in the absence of an 
express provision to that effect.] 

1 [Affirmed in 3 How. (44 U. S.) 105.] 
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[At law. Action by Martin and Coe 
against Edward Curtis to recover back du- 
ties illegally exacted.] 

This action is brought to recover back the 
duties paid on several importations from 
Dundee during the year 1841, of gunny doth, 
which were paid imder protest, amounting to 
§4,500, and which were levied by the defend- 
ant upon the article imported as cotton bag- 
ging, gunny cloth being prior to the tariff of 
July 14, 1832, free of duty. The case (the 
first ti-ied in this city and the second in the 
country) is one of very large importance, in- 
asmuch as there have been an immense 
amount of duties paid on the article imder 
protest, which will be immediately claimed 
to be, refunded and put in suit. The treas- 
ury department at Washington also looks 
with anxiety to the result of the suit, as a 
case was recently tried in Boston before 
Judge Story, in which the plaintiff recovered 
back the duties paid, and instnictions were 
sent here to have this case tried, notwith- 
standing the decision of Judge Story and the 
verdict against the United States, in order to 
obtain Judge Thompson's views as applicable 
to the law of the case. On the part of the 
plaintiffs, evidence was adduced showing that 
previous to 1832, gimny cloth was unknown 
as an article of cotton bagging. It came 
originally from the East Indies as gunny 
bags, and during a great scarcity of cotton 
bagging a Mr, Watt invented a substitute by 
cutting open these gunny bags, and sewing 
them together in another- shape, he foixued 
an article suitable for cotton bagging. It is 
made of the gunny or jute hemp, which grows 
in the East Indies, and differs in its con- 
struction from the cotton bagging known 
prior to 1832, and which was made of hemp, 
tow, flax, and sometimes cotton, by having 
a double wrap and web. The duty was levied 
by the defendant under the act of 1832, which 
says the duty shall be levied on cotton bag- 
ging, or any article used for cotton bagging, 
"without.regard to weight or width," and the 
plaintiffs insist, that inasmuch as this article 
of gunny cloth was unknown at the time that 
act was passed, congress could not of course 
have reference to it, in levying a duty on 
"any other article used for cotton bagging, 
without regard to weight or width." The 
defendant urged a different construction of 
the act, and evidence was also offered to' 
show that this article was in general use as 
cotton bagging. This was distinctly proved, 
but. there was no evidence to show that it 
was known or used for such purpose prior to 
1832. 

D. Lord, Jr., for plaintiffs. 

Ogden Hoffman, for defendant. 

THOaiPSON, Circuit Justice, charged that 
in his opinion this case was one which de- 
pended entirely on the verdict of the jury, 
that is, whether in 1832, when the tariff act 
was passed, levying a duty on cotton bag- 
ging, gunny cloth was known as being used 



for cotton bagging. It had been supposed 
by the defendant that Judge Story in the case- 
tried before him, had laid down some new 
principles as to the construction of the act 
of '32, and this court was now called upon to- 
give a decision not in conformity with his. 
If this court considered that Judge Stoiy had 
advanced any new principle, they would give 
the present case more deliberate examina- 
tion. He did not understand that any new 
principle had been stated, but that the prin- 
ciple laid down by Judge Story had been 
established these ten years by the decision 
of the supreme court of the United States.- 
He believed that the jury were to preserve 
the existence of the commercial understand- 
ing of terms made use of because the laws 
were made for those engaged in mercantile- 
pursuits, and if they did not resort to that 
understanding in deliberating upon actions 
of this nature, they would mislead the mer- 
chant who deals in the article. This, which 
was the decision of Judge Story, was no new 
rule, but had been settled on the soundest 
principles for ten years. 

The enquiry was then, whether under the- 
act of 1832, this gunny cloth was known as 
an artide applied to the bagging of cotton. 
The defendant insists that the words "with- 
out reference to weight or width" were sus- 
ceptible of a different construction. It was' 
proper that the duty laid in 1832 should ap- 
ply to all articles then known and used for 
cotton bagging, and it did so apply because 
some was made of hemp, some of flax, of tow 
and even of cotton, and the qualification 
therefore did apply to all articles then known 
or used as cotton bagging, but not to an ar- 
ticle unknown as used for such purpose, and" 
if congress had intended to embrace every ar- 
tide which could be used for cotton bagging, 
they would have said so. They used the 
words with reference to the artides then 
known, and not to any which might after- 
wards be applied to the same use. 

The act of Aug. 30, 1842 [5 Stat. 548] has 
not, as has been asserted, any material bear- 
ing on the case. In that act, congress uses 
broader language, and meant to adopt such 
language as would cover all articles which 
might be used for cotton' bagging, and the 
20th section embraces all articles which bear 
a similitude to articles which are liable to- 
duty. In 1832, this was not known as an ar- 
tide used for cotton bagging and whoever ap- 
plied it to that use, because it was cheaper, 
did nothing improper, but made an honest ap- 
plication of his ingenuity, but congress find- 
ing that the ingenuity of man had discovered 
something which would answer the purpose 
of bagging for cotton, and 'Which was not 
known in 1832, and that gunny cloth would 
answer that purpose, laid a specific duty on 
it. The court saw nothing in the act of 
1842 to take from this case the settled law, 
that the duty should be laid according to the 
commercial understanding and acceptance of 
the artide. 



MARTIN (Case No. 9,161) 



[16 Fed. Cas. page 894] 



Was then this gunny cloth known and used 
in 1832 when the act was passed, as cotton 
bagging? If the jury believe it was, the 
duty was properly laid; and if not, the plain- 
tiffs were entitled to a vei'dict. 

Verdict for plaintiffs. 



Case No. 9,161. 

MARTIN T. DELAWARE INS. CO. 

[2 Wash. C. C. 254.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Marine Insuraxob — Deviatios — Justifiable Ne- 
cessity— Cockse OF Trade. 

1. The smallest deviation from the usual 
course of tlie voyage, without a justifiable neces- 
sity, discharges the underwriters, although the 
loss was not the immediate consequence of the 
deviation. 

[Cited in Parsons v. Manufacturers* Ins. Co., 
82 Mass. (16 Gray) 465.] 

2. The underwriters are bound to talce notice 
of the course of trade; but it should appear 
that the course was so uniformly pursued, as 
that it should have been known to the under- 
writers, as well as to the insured. 

[Cited in Bulkley y. Protection Ins. Co., Case 

No. 2,118.] 
[Cited in Natchez Ins. Co. v. Stanton, 2 

Smedes & M. 340; Crosby v. Fitch, 12 Conn. 

422.] 

Insurance made, on the 9th of November 
1805, on one-third of the schooner Friendship, 
at and from Kingston, in Jamaica, to the is- 
land of Aruba, and at and from thence, back 
to Kingston, with liberty to touch at Rio de la 
Hache. On the 24th of December, a memo- 
i-andum was endorsed on the policy, that, for 
the additional premium of a half per cent, the 
said vessel may take in the whole or a part of 
her cargo at Coro, without prejudice to the in- 
surance; the additional premium to be return- 
ed, if she should not go to Coro. The vessel 
sailed on the voyage insured; stopped about 
eight days at Aruba; took in a person as a 
supra-cargo, to go to Coro, to assist in purchas- 
ing mules; then returned from Coro, with a 
load of mules to Aruba, where she remained 
a part of two days, when the island, then be- 
longing to and in possession of the English, 
was attacked and taken by the Dutch. The 
vessel and her cargo were taken and condenm- 
ed as prize. A regular abandonment was of- 
fered and refused. 

The claim was opposed,-by Rawle and Con- 
dy, upon the ground of deviation, in returning 
to and stopping at Aruba, on the voyage from 
Coro. Although the former is nearly in the 
route, from Coro, on the Spanish Main, to Ja- 
maica, still, it was a deviation to stop there. 
Park, on the subject of deviation was cited; 
also Marsh, 393; [Hood v. Nesbit] 2 Dall. [2 
U. S.] 137. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



IngersoU & Dallas insisted, that according 
to the plain intention of the parties, which 
was to cover the voyage out and home, it was 
absolutely necessaiy to return to Aruba, as 
otherwise the return voyage would not be pro- 
tected, either by the policy or the memoran- 
dum; the words of the former being, "at and 
from Aruba to Kingston." That the permis- 
sion being to go to Coro "without prejudice to 
the insumnce," and there to take in "the 
whole or a part" of her cargo, the insured 
would be prejudiced, unless he was at liberty 
to return to Aruba; where, probably, it might 
be necessary for him to take in the balance of 
his cargo. Besides, without this construction, 
he could not call at Rio de la Hache, which, 
by the policy, he was to do, on his way back 
from Aruba. It was further insisted, upon 
the evidence of one of the jurymen, who 
stated that he had known two vessels on this 
voyage call at Ai-uba, to take in a supracargo 
to Coro for purchasing mules, that this was 
the course of the tiude, and therefore it was 
permitted to call at Aruba, to land this person. 

WASHINGTON, Circuit Justice (charging 
jury). In this case, the vessel was lost in con- 
sequence of the stopping at Aruba; but if it 
had been otherwise, still, if there was the 
smallest deviation from the usual course of 
the voyage, without a justifiable necessity, the 
underwritei's are discharged, although the loss 
was not the immediate or certain consequence 
of the deviation. 

The question is, what was the voyage, as 
described in this policy and memorandum. In 
giving the contract a construction, we must 
attend to the intention of the parties, as far as 
we can discover it; and we must supply as lit- 
tle as possible, beyond the meaning thus as- 
certained. It is contended, for the plaintiff, 
that the vessel was obliged to return to Aruba 
from Coro; else, the manifest intention of the 
parties to cover every part of the voyage out 
and home, would be defeated; since, neither in 
the policy or memorandum, is she protected 
back from any other place but Aruba. But, if 
this argument be sound, I would ask, what 
part of the policy protects her from Coro to 
Aruba? The permission to go to Coro, would 
cover her voyage thither; but there are no 
words which extend this protection to her voy- 
age back to Aruba. This constniction, then, 
instead of fulfilling, would manifestly violate, 
the meaning of the parties; which, I admit, 
was to cover her throughout. The only way to 
effect this, is to consider Coro, substituted by 
the memorandum as the termination of the 
outward voyage, instead of Aruba, which was 
in the first instance the ultimate point; and 
then the insurance will be, at and from Kings- 
ton to Aruba, and at and from thence to Coro, 
and at and from thence back to Kingston. 
But, if the plaintiff's exposition be admitted, 
we must go on, and add a new voyage, not 
expressed in the policy or memorandum, and 
by no means essential to the meaning of the 
parties as expressed. Had she gone to Coro 
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without the permission, she would have com- 
mitted a deviation, and the underwriters 
would have heen discharged; but now, she is 
permitted to go there, so as not to prejudice 
the policy, the intention of which was, to cov- 
er the whole voyage. But it does not follow 
from this, that the insured should, though not 
at all necessary, and perhaps very inconven- 
ient to him, stop at Aruha, for no other pur- 
pose than to take his departure from thence. 
This could not have been the intention. As to 
stopping at Rio de la Hache, if the construc- 
tion I have given be correct, then the vessel 
might as safely touch there from Coro as from 
Aruba. 

The evidence given by the juryman, is very 
far from proving a usage of trade. Twenty in- 
stances may have occurred, of vessels, not 
being otherwise provided with persons ac- 
quainted with the traflBlc in mules on the 
Main, calling there to obtain such a person; 
and as many instances may have occurred of 
vessels proceeding with a supra-cargo, 
brought from the port of the vessel's depar- 
ture, relying upon finding such a character at 
Coro. But this is no proof of a usage. It 
should appear that this course is uniformly 
pursued, and that it should be known as well 
to the underwriters as to the insured. The 
former must take notice of the usage of trade, 
but then it must be uniform and fixed. There 
appears, upon the whole, to have been a de- 
viation. 

Verdict for defendants. 



MARTIN (ELWELL, v.). See Case No. 4,425. 

MARTIN (GIBBONS v.). See Case No. 5,381. 

MARTIN (GILLELAND v.). See Case No. 
5,433. 

MARTIN (HEALEY v.). See Case No. 6,- 
295, 



Case M"o. 9,162. 

MARTIN V. KANOUSE. 

[1 Blatchf. 149.] i 

Circuit Court, S. D. New York, April Term, 
1846. 

Removal of Causes — Ceutified Copies — New 
Declaration — Rule to Plead. 

1, Where an action is removed from a state 
■court to this court, under the 12th section of the 
judiciary act of 1789 (1 Stat. 79), certified copies 
of the process or papers by which the suit was 
commenced in the state court, and of an order 
of that court for their transmission, should be 
sent to and entered in this court. 

[Cited in Miller v. Tobin, 18 Fed. 612.] 

2. Where a defendant, instead of adopting 
that course, entered here what purported to be 
a copy of a declaration in the action in tiie state 
court, but the copy was not certified from the 
state court, or accompanied by a certified copy of 
any order of the state court for its transmission, 
and then entered here a rule to declare: held, 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



that" the rule to declare must be vacated, and the 
copy declaration be taken from the files. 

3. On the transmission of the process or dec- 
laration by which the suit was commenced in 
the state court, and the entry of the same in 
this court, the plaintifE must file a new declara- 
tion according to the practice of this court, as if 
the suit were an original one here. 

[See Brownell v. Gordon, Case No. 2,039.] 

4. Until the filing of such declaration the plain- 
tifE cannot enter a rule to plead or a default for 
not pleading. 

[See Brownell v. Gordon, Case No. 2,039.] 

[John M.] Martin, a citizen of\ the state of 
New- York, commenced, by declaration, an 
action of assumpsit against [Cornelius] Ka- 
nouse, a citizen of the state of New-Jersey, in 
the court of common pleas for the city and 
county of New- York. Kanouse appeared in 
the action, and applied to the coiu:t for an 
order removing the action into this court, un- 
der the provisions of the 12th section of the. 
act of congress of September 24th, 1789, 
loiown as the "Judiciary Act" 1 Stat. 79. The 
application was denied. But, on the first day 
of the session of this court next after the 
filing of his petition in the co\n:t of common 
pleas for the removal of the action, Kanouse 
entered, in this court what purported to be a 
copy of the declaration against him in the 
court of common pleas, and appeared in the 
action in this court by entering common bail, 
and gave notice thereof to Martin's attorney 
in the common pleas. The copy of the decla- 
ration entered by Kanouse was not certified 
from the court of common pleas, and he did 
not enter a certified copy of any order for the 
transmission of any copy of the declaration. 
Subsequently, Kanouse entered in the book 
of common rules in this court a rule that Mar- 
tin declare within twenty days after service 
of notice of the rule, or be non-prossed. 
Notice of this rule was served on Martin per- 
sonally. 

Martin now moved that the copy declaration 
on file in the action in this court be with- 
drawn from its files, and that the rule to de- 
clai-e be vacated. 

John M. Martin, plaintifC, in person. 
. Andrew S. Garr, for defendant. 

THE COURT vacated the rule to declare, 
and ordered the copy declaration on file to be 
taken off, on the ground that in an action 
removed from a state court under the act of 
congress in question, certified copies of the 
process or papers by which the suit was com- 
menced in, the state com-t, and of an order of 
that court for their transmission, should be 
sent to and entered in this court. 

THE COURT decided at October term, 1850, 
in the case of Clarke v. Protection Ins. Co. 
[Case No. 2,S60], that on the transmission of 
the process or declaration by which the suit 
was commenced in the state court, and the 
entry of the same in this court, the plaintiff 
must file a new declaration according to the 
■practice of this court, the same as if a suit had 
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been commenced by regular process in this 
court; and that until the filing of such decla- 
ration, the plaintiff could not enter a rule to 
compel the defendant to plead, or enter his 
default for not pleading. 

[NOTE. Judgment was entered in the court 
of common pleas against Kanouse. This was 
affirmed by the superior court From this judg- 
ment he sued out a writ of error from the United 
States supreme court. A motion to dismiss the 
writ for want of jurisdiction was overruled. Ka- 
nouse V. Martin, 14 How. (55 U. S.) 23. At 
the nest term of the court the judgment of the 
superior court was reversed upon the ground 
that the power of the court of common pleas to 
render judgment terminated upon the applica- 
tion of Kanouse for order removing case to the 
chcuit court. 15 How. (56 U. S.) 198.] 



Case liTo. 9,163. 

MARTIN V. KEROHEVAIi et al, 

[4 McLean, 117.] i 

Circuit Court, D. Michigan. June Term, 1846. 

Notes— AssiGNMEST—CoNSiDERATios— Bona Fide 

HOLDEK. 

1. A note in the hands of an assignee is prima 
facie evidencf. of the amount of the considera- 
tion paid by the assignee. 

2. But the assignor, when sued, may prove 
what was paid. 

3. This evidence can not be set up by the mak- 
er of the note, in the hands of a bona fide holder. 

4. If the payee of the note paid no considera- 
tion, and the assignee paid none, the malier may 
show a want of consideration. 

[Suit by Martin against Kercheval and For- 
sythe.] 

Douglass & Dxiffield, for plaintiff. 
Mr, Bates, for defendants. 

OPINION OF THE COURT. This action 
is brought by the plaintiff, as indorsee against 
the defendants as indorsers, of a promissory 
note. A judgment was obtained against the 
maker of the note by the Banii of Michigan, 
to whom the note was assigned in 1841. 
After this the counsel, Mr, Douglass, says he 
filled up the blank indorsement against the 
defendants. Notice to the defendants was 
proved to have been duly given by the bank. 

A question is made whether, as between 
the indorser and indorsee, the consideration 
can be proved? The face of the note is 
prima facie evidence of the consideration 
paid on its negotiation. But this is only 
prima facie. The defendants may show an 
entire want of consideration, or that a small 
sum only was paid. This evidence could not 
be given by the maker. For he is bound to 
pay the face of the note, at whatever dis- 
count it may have been purchased by the 
holder. When a note has been reduced to 
judgment, its negotiability ceases; but ques- 
tions may arise between the other parties to 

1 [Reported by Hon. John McLean, Circuit 
Justice.l 



the note, if the maker becomes insolvent. If, 
indeed, the note was given without considera- 
tion, and was indorsed by the payee without 
consideration, the maker would not be pre- 
cluded from showing these facts, by way of 
defense, to -a suit brought by the assignee. 
But where the note, in the ordinary course 
of business, has been negotiated for a valu- 
able consideration, the maker is bound for 
the face of the note. 

It is alleged that the plaintiff has no inter- 
est in the note, and consequently can not 
maintain this action. The indorsement shows 
that his name is on the note, and the filling up 
makes him the legal holder of it. The indorse- 
ment having been made long before the judg- 
ment against the maker, it was a promise to 
pay the holder of the paper, who had a right 
to fill up the blank at any time, provided that 
legal steps were taken against the maker. 
This was the only condition of liability by the- 
defendants, to any subsequent bona fide hold- 
er of the note. The presumption is in favor 
of the holder, and»that the filling up related 
back to the time of the indorsement. But no 
hardship is imposed on the defendants, as 
they are permitted to go into the considera- 
tion between them and the plaintiff. 

The jury found a verdict for tlie plaintiff, on 
which a judgment was entered. 



Case No. 9,164. 

MARTIN V. SMITH et al. 

[1 Dill. 85; I 9 Am. Law Reg. (N. S.) 694; 3 

Am. Law T. Rep. U. S. Cts. 199; 4 

N. B. R. 274 (Quarto, 83).] 

Circuit Court, D. Missouri. Dec, 1870, 

Pkactice IX Equitt — Fraud — Discovery — Limi- 
tation OP AcTio::s. 

1. Unless congress has otherwise provided, 
state statutes of limitation are applied to con- 
troversies in the courts of the United States. 

2. The fraud which in equity will prevent the 
running of the statute of limitations, is that 
which is secret or concealed, as distinguished 
from that which is open, visible or known, and a 
secret or concealed fraud is in equity a fraudu- 
lent concealment of the cause of action. 

[Cited in Re Rainsford, Case No. 11,537; Re 
Dole. Id. 3,965; Wood v. Carpenter, 101 U. 
S. 141.] 

3. Even in cases of fraud, the statute will in 
equity begin to run as against the plaintiff wlion 
he has knowledge or information of facts whicli 
reasonably creates the belief that the transfer is 
fraudulent, and can be proved to be so; and if, 
under all the circumstances, the plaintiff has 
been guilty of negligence in discovering or at- 
tacking the fraud, the statute will begin to oper- 
ate against him from the period his laches com- 
menced. 

[CXted in Baldwin v. Raplee, Case No. 801; 

Re Dole, Id. 3,965; Davis v. Anderson, Id. 

3,623; Phelan v. O'Brien, 13 Fed. 659.] 
[Cited in brief in Rogers v. Brown, 61 ^lo. 

189. Cited in O'Dell v. Burnham, 61 Wis. 

571, 572. 21 N. W. 639, 640.] 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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4. What, in the Tiew of a court of equity, tvIU 
be regarded as a discovery of the fraud, consid- 
ered. 

[Cited in O'Brien Co. v. Brown, Case No. 10,- 
399; Leavemvorth Co. v. Chicago, B. I. & 
P. By. Co., 18 Fed. 212.] 

[Cited in O'Dell v. Bumham, 61 Wis. 571, 21 
N. W. 639.] 

5. The statute of Missouri, which provides 
that "actions for relief on the ground of fraud, 
must be brought within five years after the 
cause of action accrued, but the cause of action 
shall be deemed not to have accrued until the 
discovery by the aggrieved party at any time 
within ten years, of the facts constituting the 
fraud," construed and considered as in substance 
enacting the equity rale on the same subject, and 
fixing the period of limitation. 

[Cited in Andrews v. Dole, Case No. 373.] 

6. In an action by an assignee in bankruptcy 
of a fraudulent debtor, where the fraud was 
continuous, and the debtor remained down to 
the time suit was brought, the real owner of the 
property sought to be recovered, and in posses- 
sion of it: Jicld, that the statute did not bar the 
suit, even though the initial fraudulent transac- 
tion took place more than five years before the 
suit was commenced. 

[Cited in Re Rainsford, Case No. 11,537.] 

This was a bill in equity filed originally in 
the district court by Martin, as assignee in 
bankruptcy of Edward K. Woodward, to re- 
cover certain property from the defendants. 
Prior to February, 1861, Woodward had been 
a merchant in St. lK)uis, doing business in 
his own name and in the usual way. In the 
fall of 1860, however, he became much em- 
barrassed, and, in fact, insolvent. He en- 
deavored, late in 1860, first through the de- 
fendant. Gray, and subsequently through the 
defendant, Smith, to effect a compromise with 
his eastern creditors, but could not succeed. 
The defendant. Smith, is a brother-in-law of 
Woodward, is by profession an attorney at 
law, and resides in Hartford, Connecticut. 
On the 8th of December, 1860, Woodward, at 
St. Louis, wrote to Smith, at Hartford, in- 
forming him that suits were already begun 
against him, entreating him to go to New 
York and Philadelphia to see if he could not 
effect the desired compromise and extension. 
Woodward's letter then continues: "Make 
the best arrangement possible, except cash 
down or security; if you cannot arrange with 
them, come right on here and buy me out on 
terms that you will be safe in, and such as 
they will be forced to accept One suit is 
■within the justice's jurisdiction, and judg- 
ment will be rendered on the 10th, so I want 
something done previous to that time. The 
trial of the other two is set for the 17th. I 
shall call for a witness who, I don't believe, 
will be got at the time, and the probability 
is that they will be continued for the present. 
My real estate is in a precarious condition, 
and unless you can get those creditors into 
the arrangement, so as to give me time to 
protect it, everything will be swallowed up, 
unless you can come out, etc. * * I shall 
be anxious to hear from you." Smith failed 
to make any compromise, but he effected a 
purchase of certain claims against Woodward, 
IBfed.cas.— 57 



at twenty-five cents on the dollar; went to 
St. liOUis February, 1861, and on the Sth of 
that month pmrchased. of Woodward his stock 
of merchandise, for the esj)ressed considera- 
tion of $11,360. This sum was paid by turn- 
ing over to Woodward, at their face value, 
the claims which Smith had purchased a few 
days before at one-fourth that sum; by as- 
suming amounts due for the rent of the 
store building, and by his three notes to 
Woodward for $919.6i each. These notes 
were soon afterwards paid to Woodward in 
claims which Smith purchased of Woodward's 
creditors at twenty-five cents on the dollar, 
and then sent to St. Louis and turned over 
to Woodward at their par or nominal value, 
and the notes for rent -vyere paid out of pro- 
ceeds of goods sold from the store. After 
the sale, of the goods to Smith, the store was 
operated in the name of Bailey, agent, for 
over a year; then in the name of Bell, agent, 
until March, 1864, when a limited partner- 
ship was formed under the statute of Mis- 
souri, the articles being executed by the de- 
fendants. Gray and Smith, the former being 
the general, and the latter the special, pai-t- 
ner. This limited partnership was, by its 
terms, to continue for three years from March 
1, 1864, and the business was to be conducted 
in the name of Gray. When the three years 
expired the same arrangement was continued, 
and the store was being thus conducted in 
December, 1867, when Woodward was, on 
his own petition, adjudicated a banki'upt, 
and in July, 1868, when the present suit was 
commenced. On the 22d April, 1861, Wood- 
ward, without beforehand consulting Smith, 
made to him, subject to certain incumbran- 
ces, a deed of all his real estate, and this deed 
was placed on record in February, 1802, 
Among other parcels was the house in which 
Woodward then lived, and where he has ever 
since resided, without paying rent therefor, 
and the taxes on which have been paid by 
Woodward out of money from the store. 
Certain parcels were redeemed by Wood- 
ward's direction, from judicial sales, by mon- 
ey likewise taken from the store, and titles 
made in the name of Smith, of which he was 
subsequently advised. From the store also, 
and under Woodward's management, encum- 
brances have been paid off and the claims 
have been assigned to Smith, who holds them 
against the property. See Bobb v. Wood- 
ward [42 Mo, 482], supreme court Missouri, 
March term, 1870, Soon after the purchase 
of the goods, Smith returned to Connecticur, 
leaving the store in the nominal possession 
of one Bailey, as his agent, and taking with 
him of moneys in the store, the sum of §37, 
to pay his expenses, Li the professed capac- 
ity of clerk for Smith, Woodward remained 
in the store from the time of his sale to 
Smith, in February, 1861, down to the time 
of the filing of the present bill, and the evi- 
dence showed that, in fact, he managed there 
as before, and that Bailey and Bell, and 
even Gray, acted under his direction. 
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The bill made Smith, Woodward, and Gray, 
defendants, and set out at great length all 
of the abovementioned facts, with many oth- 
ers, and charged a fraudulent combination 
throughout ail these transactions between 
Smith and Woodward, to defratid the cred- 
itors of the latter; that the sale of the goods 
was colorable and fraudulent; that in reality 
Woodward was the real owner during all the 
time the business was conducted in the name 
of "Bailey, agent," and in the name of "Bell, 
agent," and in the name of Gray; that the 
real partner of Gray is Woodward, and not 
"Smith; that Smith has been refunded out of 
the sales from the store, all moneys which 
lie has expended in the purchase of claims 
against Woodwardj or for advances to pur- 
chase goods. The bill also alleged that Wood- 
ward, in pursuance of the original fraudulent 
design, procured to be effected the limited 
partnership with Gray, who was to contribute 
$6,000 in cash against the stock, which was 
put at $12,000, and Gray was to be interested 
in one-third of the profits, and Woodward in 
two-thirds, but to carry out the fraud Smith's 
name was used in the articles, and not Wood- 
ward's. The bill stated that large profits had 
been made; that the stock increased in value; 
that Woodward, at the date of his bankrupt- 
cy, was entitled to a large sum from the firm; 
that Gray had withdrawn large sums and 
amounts, and was indebted to his copartner, 
Woodward, therefor; that defendants Smith 
and Gray had a large amount of property 
belonging to the firm, which they had sold 
since the bankruptcy of Woodward was de- 
clared. The biU also stated that the assignee, 
after his appointment in January, 1868, first 
discovered the frauds aforesaid; that claims 
to the amount of about $13,000 had been es- 
tablished against the estate of Woodward, by 
various creditors named, none of whom, it 
was averred, knew of the frauds complained 
of, until January 3, 1867. It was also averred 
that Smith & Gray denied that Woodward 
had any interest in the firm, and it was 
stated that the latter had falsely returned to 
the bankrupt court that he had no interest 
therein. The prayer of the bill was that an 
account be taken of all the said partnership 
dealings between the defendants; that what 
should be foimd due from Smith & Gray to 
the firm, be decreed to be paid to the com- 
plainant as assignee; that the respective 
rights of the defendants in the firm property, 
at the date of Woodward's bankruptcy, be 
determined; that a receiver be appointed to 
collect the debts and take charge of the prop- 
erty of the partnership; that the property be 
sold and converted into money, and for gen- 
eral relief. 

The defendants severally answered, deny- 
ing the frauds charged against them, and 
also denying that Woodward ever had any 
interest in the limited partnership mentioned. 
Smith, in his answer, specially pleaded the 
statute of limitations of the state of Missouri, 
alleging that the pm-chase of the goods, char- 



ged in the bill to be fraudulent, was made 
February 5, 1861, and that no suit to set 
aside said sale as fraudulent as to the cred- 
itors was brought by or for them within five 
years after the sale was made and possession 
taken, wherefore the creditors and the as- 
signee are barred of such suit by the statute 
of November 22, 1855, referred to in the opin- 
ion of the court. Replications were filed; a 
large amount of testimony was taken, and on 
final hearing the bill was dismissed by the 
district court, whereupon the assignee ap- 
pealed to this court. 

Lee & Webster and Oline, Jameson, & Day, 
for assignee. 
Whittlesey & Hamilton, for defendant. 

Before DILLON, Circuit Judge, and KRE- 
KBL, District Judge. 

DILLON, Circuit Judge. In the argument 
at the bar counsel differed, not indeed re- 
specting the general nature of the bill, but 
upon the point whether in the relief sought 
it embraced the real estate conveyed by the 
bankrupt to the respondent. Smith, as well 
as the personal property or the interest in 
the co-partnership therein mentioned. 

The point is important, for the limitation 
as to real actions is ten years, and as to per- 
sonal actions five years. The present bill 
was exhibited more than five years, but with- 
in ten years, after the sale of the goods and 
the conveyance of the real property. 

If the averments of the bill and the prayer 
for relief be carefully examined, it is plain, 
beyond controversy, that all that is alleged 
respecting the real estate is in the nature of 
inducement to show the character of the 
dealings between Woodward and Smith, and 
to make probable the gravamen of complaint. 

It is extremely Important that we shall ob- 
tain a connect notion of the i-eal nature, 
scope, and purpose of the bill; for upon the 
view we take of this will depend, as we shall 
presently see, the question whether the stat- 
ute of limitations bars the relief sought. 

The bill is not one to set aside as fraudu- 
lent the sale of the specific stock of goods 
made in February, 1861, or to recover their 
value as property to which the creditors of 
the bankrupt are entitled. This sale is in- 
deed set out in the bill, and is alleged there- 
in to have been fraudulent, but it is set 
forth only as inducement, as the initial 
transaction of a fraudulent conspiracy and 
scheme which ended, not with the consum- 
mation of that particular sale, but which 
continued in existence and was flagrant 
down to the period when Woodward was ad- 
judicated a bankinipt, and when this suit 
was commenced. 

The plea of the statute sets out this sale 
made in February, 1861, and then alleges 
that the suit is barred by reason of the 
lapse of more than five years before it was 
commenced. The plea misconceives the na- 
ture and purpose of the bill, and proceeds 
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upon the mistaken notion that it is brought 
simply to impeach the sale of .the original 
stock of goods made more than seyen years 
before. 

The true view of the bill is, that it charges 
that the real parties in interest in the busi- 
ness of the limited partnei-ship carried on in 
the name of the defendant Gray, are Wood- 
ward and Gray, and not Smith and Gray, 
as appears on the face of the written and 
recorded articles, and is given out by all 
three of them to the creditors and the world, 
and consequently that the interest of "Wood- 
ward in this business and in the assets of the 
firm belongs to the assignee for the benefit 
of his creditors, and it is this interest which 
the assignee by the present suit is seeking 
to recover. 

The suit is a personal, as distinguished 
from a real action, and hence the ordinai-y 
limitation period is five years, and not ten, 
from the time when the cause of action ac- 
crued. Bobb V. Woodward [supra], supreme 
court Missouri, March term, 1870. 

In the case just cited the supreme court of 
Missouri decided, upon the proof before it, 
that the conveyance of the real estate by 
Woodward to Smith was fraudulent, and of 
the coiTectness of that judgment on this 
point there can be no question. That case 
had no relation to the personal property or 
partnership interests now in controversy, 
und there was no question as to when the 
fraud was discovered, and hence what is 
■said in the opinion on these subjects by way 
of argument by the learned judge who de- 
livered it, is not to be taken as points de- 
cided by the court. 

Upon the proofs in the record now before 
us we consider the fraudulent conspiracy 
between Woodward and Smith, charged in 
the bill, to be so clear as not to admit of fair 
debate, and that so far from ending with the 
purchase of the goods in 1861, it continued 
.down to the time this bill was brought. The 
evidence is voluminous, and it would re- 
quire too much time without any resulting 
benefits, to enter upon a detailed or analytic- 
al statement and discussion of it. 

Suffice it to say, that it firmly establishes 
that Woodward designed to place the prop- 
.erty beyond the reach of his creditors; that 
Smith made a colorable purchase of the 
goods to enable the debtor to effect his pur- 
pose; that apparently he has received from 
the sale of the goods in the store all sums 
which he expended in buying claims against 
Smith or otherwise; that Woodward was all 
the time the real, while Smith was only the 
nominal, party in interest. That the pur- 
.chase of the stock of goods by Smith was 
fraudulent is very faintly, if at all, denied 
by counsel. At all events, they have placed 
the stress of their defence upon the statute 
.of limitations, and it was upon this ground, 
■undoubtedly, that the bill was dismissed by 
■the learned judge whose decree we are called 
•upon to review. 
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The question involved is alike interesting 
and important To determine it, we must 
first look at the statute to ascertain its mean- 
ing and purpose, and then at the special 
character of the case in hand, and see wheth- 
er it is one where the statute will operate to 
bai* the relief sought. In a suit of this kind 
the assignee is clothed with all the rights 
of creditors (whom, indeed, he represents) to 
impeach transfers of property made by their 
debtor or colorably held by others in fraud 
of their rights. Allen v. Massey [Case No. 
231]. ' 

The Code of Missouri declares that "there 
shall be but one action in the state for the 
enforcement or protection of private rights, 
and the redress or prevention of private 
wrongs, which shall be denominated a civil 
action." 2 Wag. St. p. 991, § 1. 

The statute of limitations (section 8) en- 
acts that "civil actions other than those for 
the recovery of real property can only be 
commenced within the periods prescribed in 
the following sections, after the causes of 
action shall have accrued." 

"Section 10, within five years; fifth, an ac- 
tion for relief on the ground of fraud— the 
cause of action in such case to be deemed 
not to have accrued until the discovery by 
the aggrieved party at any time within ten 
years of the facts constituting the fraud." 
2 Wag. St. p. 918. 

Unless congress has otherwise provided, 
state statutes of limitation are applied to 
controversies in the courts of the United 
States with the same effect as they would be 
if the controversy were pending in the courts 
of the state. 

It is necessary, therefore, to construe the 
10th section of the statute of limitation 
above quoted, in order to determine its ef- 
fect upon the rights of the parties to present 
suit. 

We have had called to our attention no de- 
cision of the highest court of the state con- 
struing this statute in respect to the precise 
questions which we are now to decide. The 
legitimate office of construction is to ascer- 
tain the legislative will or purpose; and to 
this end it is not only proper, but often nec- 
essary to look not simply at the language of 
the pai*ticular enactment under considera- 
tion, but also at the subject matter of it, in 
the light which the former law, or general 
principles shed upon it. 

Formerly, in the state of Missouri, the 
forms of action and modes of procedure were 
as at common law, with a distinct equity ju- 
risdiction. At that time the statutes of lim- 
itations were, m substance, the same as 21 
Jac. I. e. 13, and professed to apply only to 
certain specified actions at law. Rev. St. 
1845, pp. 373, 374. 

Equity at this time applied, of course, these 
statutes according to the settled doctrines of 
that court. 

The Code subsequently enacted provided, as 
we have seen, that there should be but "one 
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form of action"— "a civil action;" and the 
legislature made the statute of limitations ap- 
ply to all civil actions; which statute would 
probably be held, in this state, as it has been 
in others under legislation of a similar char- 
acter, to embrace equitable as well as legal 
causes of action so far as they fall within the 
terms of the act That is, the limitations as 
to aU actions therein mentioned and provided 
for apply eaually to causes of action former- 
ly cognizable either in equity or at law. 
Njewman v. De Lorimer, 19 Iowa, 244; John- 
son V. Hopkins, Id. 49; McNair v, Lott, 25 
Mo. 182. 

In this view it is easy to perceive why the 
legislature adopted the 10th section of the 
act concerning the limitation in cases of 
fraud. If the provision had been merely that 
"actions for relief on the ground of fraud 
should be commenced within five years after 
the cause of action accrued," it is extremely 
probable that the courts would have been 
obliged to have held that the statute would 
begin to run from the period when the fraud 
was consummated, and not as under the well- 
known equity rule, from the period when the 
fraud was or should have been discovered. 
To remove all doubt on the point, and to pre- 
serve the equity doctrine on the subject, the 
legislature added the words: "The cause of 
action in such case shall not be deemed to 
have accrued until the discovery by the ag- 
grieved party * * * of the facts consti- 
tuting fraud." 

In my judgment, the legislature by this pro- 
vision, in substance re-enacted the doctrine 
which had been established by courts of eq- 
uity, as to the effect of fraud in preventing 
the running or operation of statutes of limita- 
tion. 

If this be so, it becomes important to ex- 
amine the nature and grounds of the equity 
doctrine, the better to undei-st^nd the mean- 
ing of the statute. 

Mr. Justice Story states the doctrine of 
equity thus: "If a party has perpetrated a 
fraud which has not been discovered until the 
statutable bar may apply to it at law, courts 
of equity will interfere to remove the bar out 
of the way of the injured party." Story, Eq. 
Jur. § 1521. "The question often arises in 
cases of fraud or mistake, * * under what 
circumstances and at what time the bar of 
the statute begins to run. * * In cases 
of fraud and mistake, it will begin to run," 
he says, "from the time of the discovery of 
such fraud or mistake, and not before." Id. 
§ 1521a. 

This distinguished jurist, on the circuit, in 
the supreme court, and in the preparation of 
his commentaries, had frequent occasion 
thoroughly to explore the subject, and his 
opinions upon it are entitled to great consid- 
eration, though it is to be regretted that he 
does not go more into detail. In his commen- 
taries, he does not discuss the nature of the 
fraud which in equity will prevent the bar 
of the statute from running; nor what, in the 



view of that court, will amount to a discov- 
ery of the fraud. An examination of these 
topics, as well as of the ground and reason 
of the rule itself, is essential to a thorough 
understanding of the subject, and is required 
by the circumstances of the cause now be- 
fore us for determination. 

As to the kind of fraud contemplated: 
Some judges have said that the fraud which 
will avoid the effect of the statute of limita- 
tions must be positive and actual fraud. But 
this is a point which we are not now required 
to notice, for in this case the fraud was ac- 
tual and positive. 

It seems to me quite clear, both from an 
examination of the authorities and the nature 
of the case, that the fraud which shall oper- 
ate to displace the statute or prevent its ap- 
plication is secret or concealed fraud, a fi-aud 
unknown to be such to the party injured 
thereby. In a leading ease on the subject 
Lord Redesdale said: "That as fraud is a. 
secret thing, and may remain undiscovered 
for a length of time, during such time the- 
statute of limitations shall not operate; be- 
cause, until discovery, the title to avoid it 
does not completely arise, &c. Pending the 
concealment *of the fraud, the statute ought 
not in conscience to run," &c. Hovenden v. 
Lord Annesley, 2 Schoales & L. 624. 

That the fraud must be secret or concealed, 
not open, known, or visible, to prevent the 
bar of the statute from running, is distinctly 
asserted or assumed in many cases. Troup 
V. Smith, 20 Johns. 33, 47, 48, per Spencer,. 
O. J.; Steams v. Paige, 7 How. [48 U. S.] 
819, 829; Carr v. Hilton [Oases Nos. 2,436, 
2,437]; McLain v. Ferrell, 1 Swan. 48; Buck- 
nor V. Calcote, 28 Miss. 432; Wilson v. Ivy, 
32 Miss. 233; Cook v. Lindsey, 34 Miss. 451 r 
Young V. Cook, 30 Miss. 320; Campbell v. 
Vining, 25 111. 525; Farnam v. Brooks, 9 
Pick. 212; Phalen v. Clark, 19 Conn. 421; 
Moore v. Greene [Case No. 9,763], affirmed 19 
How. [60 U. S.] 69, 72; Ang. Lim. c. 18; Sugd. 
Vend- 612, pi. 17. 

It is declared, indeed, that no case can be 
found where the statute has been avoided, at 
law, or in equity, unless on the ground of 
fraudulent concealment on the defendant's 
part. Bishop v. Little, 3 Greenl. 405. 

This subject was discussed by a truly great 
judge in the case of Carr v. Hilton, above- 
mentioned, which was a suit in equity, by an 
assignee in bankruptcy, to recover of the de- 
fendant lands fraudulently conveyed to him 
by the bankrupt. The defendant relied on 
the statute of limitations contained in the 
bankrupt act of 1841. In holding that the 
cause of action did not accrue to the assignee 
till the fraud was discovered, Curtis J., says: 
"Statutes of limitation do not run in cases of 
fraud while it is secret. It is objected that 
the bill does not contain any averment that 
the cause of action was fraudulently con- 
cealed. But it does state a case of secret 
fraud, and it would be difficult to distin- 
guish this from fraudulent concealment. A 
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secret, or what is the same thing, concealed 
fraud, is a fraudulent concealment of the 
cause of action." This I assent to as a per- 
spicuous and accurate statement of the la-w- 
on this point. 

As to -what amounts to a discovery -within 
the meaning of the equity rule: This is re- 
garded as so important that it must, with all 
necessaiy circumstances, be distinctly stated 
in the bill. 

Grier, J., spealdng of this point when de- 
livering the opinion of the supreme court, 
says: "Especially must there be a distinct 
allegation as to the time when the fraud was 
discovered, and what the discovery is, so that 
the court may see whether, by the exercise of 
ordinary 'diligence, it might not have been 
before made." Carr v. Hilton; Fisher v. 
Boody [Case No. 4,814]; Moore v. Greene 
[supra]; s. c. 19 How. [60 U. S.] 69. And the 
bill, it has even been said, should negative 
laches in not making the discovery. Mayne 
V. Griswold, 3 Sandf. 463; Field v. Wilson, 
6 B. Mon. 479. 

The question recurs, however, what is dis-^ 
covery ? I answer, notice of the fraud; or, in the 
language of the Missouri statute, of "the 
facts constituting the fraud." What is no- 
tice? In answering this. Judge Curtis, in 
Carr v. Hilton, quotes and approves the fol- 
lowing doctrine laid down iu Kennedy v. 
Green, 3 Mylne & K. 719, 721, 722: "It is 
a well established principle that whatever is 
notice enough to excite attention and put the 
party upon his guard, and call for inquiry, is 
notice of everything to which such inquiry 
might have led. When a person has suffi- 
cient information to lead him to a fact, he 
shall be deemed conversant of it" 

The eases quite generally hold that the stat- 
ute will run and fraud will not avoid it, if 
the plaintiff, under all the circumstances, has 
been guilty of negligence in discovering or 
attacking it Smith v. Talbot, 18 Tex. 774; 
McDonald v. McGuire, 8 Tex. 361, 370; Camp- 
bell V. Vining, 25 111. 525; Ferris v, Hender- 
son, 12 Pa. St 49; Johnson v. Johnson, 5 Ala. 
(N. S.) 90; Bucknor v. Calcote, 28 Miss. 432; 
Edmonds' Ex'rs v. Goodwyn, 28 Ga. 38; Lott 
V. De Graffenreid, 10 Rich. Eq. 348; Farnam 
V. Brooks, 9 Pick. 212; Way v. Cutting, 20 
N. H. 187; Steams v. Paige, 7 How. [48 U. S.] 
819, S29; Edwards v. Gibbs, 39 Miss. 166; 
Ang. Lim. ■§ 183, and note, § 190; Nudd v. 
Hamblin, 8 Allen, 130, and cases cited. 

It is easy, it seems to me, to press this prin- 
ciple too far, and I prefer the test or doctrine 
approved and applied by Judge Curtis, i. e., 
holding the plaintiff to know all that the 
information he is possessed of makes it his 
duty, as a reasonable man, ordinarily vigi- 
lant in protecting his own interests, to know 
or to learn. 

The language of the statute is "discovery by 
the aggrieved party at any time within ten 
years, of the facts constituting the fraud." 
This is the same, in my opinion, as if it read 
discovery of the fraud. If a party knows the 
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facts constituting the fraud, he knows the 
transaction to be fraudulent It is not enough 
simply that he is aware of the fact of the 
transfer, but he must know "the facts" which 
make that transfer fraudulent. 

In Godbold v. Lambert, 8 Rich. Eq. 155, 164, 
where an alleged fraudulent deed was placed 
on record, and it was contended that credit- 
ors were bound to know its character, the 
chancellor very sensibly observed, "registry 
of a deed is only implied notice of its eon- 
tents, and not of any fraud that may be per- 
petrated in its execution." I cannot assent 
to the correctness of the remark in the case 
of Lott V. De Graffenreid, 10 Rich. Eq. 346, 
that the registry of a deed is sufficient notice 
to creditors, and the statute of limitations 
begins to run from that period, even though 
the deed be fraudulent. 

There is one pecxdiarity of the Missouri 
statute which ought not to be passed without 
notice, and that is the clause which renders 
it necessary to make the discovery of the 
fraud within ten years. The language of the 
section was evidently copied from the New 
York Code, which is literally the same as the 
Missouri statute, except that in New York 
the words, "at any time within ten years" 
are omitted. How. N. Y. Code, § 91. The 
same words are omitted likewise from the 
Ohio Code, the Nebraska Code (St 1857, p. 
395), the Kansas Code (St. 1868, p. 633), the 
Minnesota Code (St. 1866, p. 451), and the 
Iowa Code (Revision 1860, § 2741). All these 
statutes enact that in actions for relief on the 
ground of fraud, "the cause of action shall 
not be deemed to accrue until the discovery of 
the fi-aud," or of the "facts constituting the 
fraud." Words limiting the time when the 
discovery shall be made are, so far as I have 
observed, peculiar to the legislation of Mis- 
souri. 

Lord Erskine, in one case, declared that 
"No length of time can prevent the unkennel- 
ling of a fraud." Forrester, 66. Lord North- 
ington said, with emphasis, in Alden v. Greg- 
ory, 2 Eden, 285, "Never, while I sit here, will 
delay purge a fraud." These expressions of 
decisive indignation against fraud are natural 
enough indeed, but if taken literally they lay 
down a doctrine which, if fully carried out, 
would be at war with the peace and repose 
of society, on which rests the wise policy of 
all limitation statutes. Hence the provi^on 
very generally adopted in the legislation of 
the states that the statute will begin to run 
from the period when the fraud is discovered, 
and hence, also, the additional provision of 
the aiissouri statute, which seems to require 
the discovery to be made within ten yeai-s 
from the consummation of the fraud. The 
effect of this provision is, not to declare that 
the plaintiff cannot for a period of ten years 
be guilty of laches, or that he may for full 
ten years shut his eyes to facts which it 
would otherwise be his duty to notice and act 
upon, but its effect, rather, is to require him, 
at his peril, to make the discovery within the 
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prescribed period. I do not doubt tbat the 
provision is wise in conception, and will prove 
salutary in operation. 

Tlie reason or ground in this rule in equity 
is quite plain. Applying, as this rule does, only 
to cases of secret or concealed, as distinguish- 
ed from known fraud, as before es^alained, I 
have no doubt that Lord Redesdale gives the 
true reason for its adoption by equity, viz: 
that it is against conscience for a party to 
avail himself of the statute when by his own 
fraud he has prevented the other party from 
linowing or asserting his rights within the 
period prescribed by the statutes of limitation. 
2 Schoales & L. 634; Troup v. Smith, 20 Johns. 
33, 47, 48. 

This is entirely consistent with the expo- 
sition of the rationale of the doctrine by 
Baron Alderson in Brooksbank v. Smith, 2 
Young & 0. 58: "In cases of fraud, courts of 
equity hold that the statute runs from the 
discovery, because the laches of the plaintiff 
commences from that date, on his acquaint- 
ance with all the circumstances. In this 
courts of equity differ from courts of law, 
which are absolutely bound by the words of 
the statute." Imperial Gas, etc., Co. v. Lon- 
don Gas-Light Co., 26 Eng. Law & Eq. 425. 

So in cases under the Missouri statute: the 
limitation begins to rim as against the plain- 
tiff when he has knowledge of facts which 
would have impressed a reasonable man with 
the belief that the transaction was fraudulent, 
for from that time his laches begins, if his 
debt is mature. 

Judge Curtis, in the case before cited, speak- 
ing of the ground of the rule that fraud voids 
the statute, says: "In my judgment the most 
reasonable and sensible ground is that, sub- 
stantially, the title to avoid it does not arise 
until the fraud is known." [Carr v. Hilton.] 
This is adopting the view of Lord Talbot, Cas. 
t. Talb. 63, and it has also the sanction of 
eminent judges. 

The title to avoid the fraudulent transaction 
does ordinarily arise as soon as the fraud is 
perpetrated (26 Eng. Law & Eq. 425; J. J. 
Marsh. 445; 33 Miss. 233; 20 Johns. 33, supra; 
but substantially it does not, because the 
fraud is not known, and hence the fraudulent 
wrongdoer is estopped, while the aggrieved 
party is kept ignorant of his rights, from set- 
ing up against him the bar of the statute. 

But this assumes that the creditor's debt is 
one which is due, so that he is in law enabled 
effectively, to assert his rights, and therefore 
properly chargeable with negligence if he fails, 
for the prescribed period, to do so. 

There may be some question as to the scope 
of the language of the statute, "an action for 
relief on the ground of fraud;" but there is 
no doubt that a bill in equity by a creditor to 
set aside a fraudulent conveyance or transfer 
of property by his debtor, is such an action. 
The cases before cited will show that this 
point has never been disputed. 

Having thus seen that the present suit is one 
which falls within the aforementioned tenth 



section of the limitation act; that the fraud 
contemplated by that act is fraud which is 
secret or concealed, as distinguished from that 
which is open and known; and having also 
seen what, in the view of a court of equity, 
is regarded as a discovery of the fraud, so that 
thenceforth the laches of the plaintiff and 
the running of the statute alike begin; that 
the ten years' limitation in the section is not 
to be construed as sanctioning negligence or 
the shutting of eyes to information of the 
fraud; and having also seen the reason, or 
policy and purpose of this legislation, we are 
now prepared to apply the statute as thus 
expounded, to the facts of the present cause. 
This, in view of the length of this opinion 
already, we must do briefly. 

The facts constituting fraud in the transfer 
of property by a debtor, are, in some eases, 
concealed or secret, and in some visible or 
open. The fraud in the sale of the stock of 
goods to Smith, in February, 1861, in view 
of the relationship of the parties, of facts 
known to a great many creditors as to Wood- 
•ward's condition, and Smith's knowledge of 
it, and the manner in which Woodward was 
still allowed to exercise control over the prop- 
erty, was such, in our judgment, that any 
creditor might, if ordinarily vigilant, have dis- 
covered it within five years from its sale. 

If the present was a bUl simply to have de- 
clared fraudulent the sale made in 1861, we 
should have to hold, taking all the circmn- 
stances together, that the fraud was not so 
concealed or secret but the creditors, using 
due diligence, might and should have dis- 
covered it, and if their debts were due, could 
and should have assailed it within the five 
years. Undoubtedly, it was this view of the 
case which was taken in the coiu:t below. 

But, as we have before shown, such is not 
the case made by the bill, and such is not the 
relief sought. The question before the court 
is, whether, upon proofs, Woodward has any 
interest in the limited partnership carried on 
in the name of the respondent, Gray; whether 
Smith or Woodward is the party really own- 
ing the interest other than that owned by 
Gray. 

Upon this subject we entertain a very decid- 
ed conviction, and that is, that Smith has no 
real and substantial interest therein; has ap- 
parently no money invested in it beyond 
what he has received; that his pretence of 
ownership is purely sham, a device to keep 
at bay the creditors of Woodward; and that 
the latter, though held out simply to be a 
clerk, is the owner of the interest in the firm, 
other than that held by Gray. Since 1861, 
Woodward has, in effect, been managing the 
store the same as before, giving to it his time, 
attention, and skill; to these, and the profits 
which are their product, his creditors and not 
Smith, are best entitled. 

Equity looks at substance and not form. It 
penetrates beyond externals to the sub- 
stance of things; and it accounts as nothing, 
and delights to brush away barricades of writ- 
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ten articles and formal documents wben satis- 
fled that they have been devised to conceal or 
protect fraud. 

The fraud in the case before us, as we view 
it, ended not with the purchase of the goods 
in 1861, but continued down to the time this 
bill was filed. The case is different from what 
it would be if the sale of the goods had been 
the only transaction, and Smith had taken 
exclusive possession of them and held or sold 
them as his own more than five years before 
his purchase was attacked by creditors of his 
vendor. 

It is our opinion that the fraud, commenced 
in 1861, has been continued down to the time 
this suit was brought; that in equity, as re- 
spects creditors, the interest in the firm and 
its business is owned by Woodward and not 
by Smith; that the latter holds that interest, 
whatever it may be, in secret trust for the 
former, and hence the statute of limitations 
cannot avail to prevent that interest from 
being ascertained and subjected to claims of 
creditors of the bankrupt. 

It is not necessary in this view to consider 
the pohit made that at all events the statute 
could not bar the relief sought, at least not 
enturely, because the debts of some of the 
creditors of Woodward did not fall due until 
1867. 

We now decide two points only: First, that 
Woodward has an interest in the property and 
assets of the firm business carried on in the 
name of Gray, which may be reached by the 
assignee in the present suit. Second, that the 
statute of limitation, pleaded by the respond- 
ent. Smith, is no bar to the relief sought. 

The decree of the district court is reversed. 
Eeversed. 

NOTE. Discovery of fraud within meaning 
of statute of limitations: Affirmed, Wood v. 
Carpenter, 101 U. S. 141. Followed, Davis v. 
Anderson [Case No. 3,623]. Cited, Andrews v. 
Dole [Id. 373]; Baldwin v. Raplee [Id. 801]; 
O'Brien Co. v. Brown [Id. 10,399]; Darling v. 
Berry, 13 Fed. 6.59. 

Property fraudulently conveyed vests in as- 
signee in bankruptcy: Followed, In re Rains- 
ford [Case No. 11,537]. 
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MARTIN V. SOMERVILLE WATER 
POWER CO. 

[3 Wall. Jr. 206; 5 Am. Law Reg. 400; 27 How. 

Prac. 161; 37 Hunt, Mer. Mag. 64; 

13 Leg. Int 332.] i 

Circuit Court, D. New Jersey. Oct Term, 
1856. 

CONSTITUTIONAI. LaTV— CONTRACTS— ACT OF LeG- 

iSLATDKE— Mortgage— Remedy Destuoted. 

The constitution of New Jersey adopted in 
1844 limits the powers of the legislature and 
separates them from those of the judidary, and 
adopts the prohibitions of the constitution of 
the United States against laws impairing the ob- 



1 [Reported by John William Wallace, Esq., 
and here reprinted by permission. 37 Hunt, 
Mer. Mag. 64, contains only a partial report] 



ligations of contracts, and further, prohibits the 
depriving a party of any remedy for enforcing a 
contract which existed when the contract was 
made. Hence, where the legislature passed an 
act for the relief of the creditors of a manufac- 
turing corporation, providing that certain per- 
sons should be authorized to sell all property 
mortgaged for the payment of bonds, at public 
sale, to the highest bidder, free from all encum- 
■brances, and after paying certain expenses and 
costs, should distribute tJie proceeds to the cor- 
poration's creditors, according to the priorities 
of their several liens, it was held that such 
legislation was unconstitutional, by reason of its 
impairing the obligation of the contract between 
the mortgagors and the mortgagees, and de- 
priving the mortgagees of a remedy which exist- 
ed at tiie time the contract was made. 
[Cited in State v. Assessors of City of Rah- 
way. 43 N. J. Law. 340.] 

The Somerville Water Power Company, in- 
corporated under the laws of New Jersey, 
and doing business in that state, issued, in 
1848, to different persons, a number of negoti- 
able bonds, payable in 1853, and amounting 
in all to §50,000; and to secure their pay- 
ment, executed (as under its charter it had 
power to do) a mortgage of all its real estate, 
property and frandbdses to trustees for the 
benefit of the bondholders; one of the condi- 
tions of the bonds being, "that if default 
should be made m the payment of the ?50,- 
000, or any part of it, it should be lawful for 
any holder to enter upon the premises, and to 
sell and dispose of them, and of all benefit 
and equity of redemption of the corporation, 
and to make a good and sufloLcient deed, &c., 
to the purchaser in fee simple, and out of the 
money arising from such sale, to retain the 
principal and interest which sha ll then be due 
on the said bond or obligation, together with 
the costs and charges of advertisement and 
sale of the premises." The title to the lands 
and property of the company having been en- 
cumbered by judgments, and embarrassed by 
decrees, sales and conveyances subsequent to 
this mortgage, the company or its assigns, 
and some of its creditors, sought the aid of 
the New Jersey legislature to enable them to 
put things on a new and better basis, and 
with that view to clear off aU liens and make 
a perfect titie to the property. For these 
puiposes two acts of assembly (Acts of 10th 
and 18th of March, 1856 [Laws 1856, pp. 103, 
393]) were passed. Taken together, they re- 
cited that certain persons had been appointed 
receivers of the property in a suit in the court 
of chancery of the state of New Jersey, to 
protect and superintend the real estate, prop- 
erty and franchises of the said company; 
that the concerns and interests of the compa- 
ny had become so involved in complicated dif- 
ficulties and embarrassments, that the parties 
interested therein as creditors and stockhold- 
ers could not have fuU and satisfactory re- 
lief, without protracted and expensive suits 
in the courts of law and equity. They recit- 
ed further that it was represented by the 
parties interested in the property and affairs 
of the company, that the company was abun- 
dantly able to pay off and satisfy every just 
claim against it, and that a favorable oppor- 
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tunity was now presented to sell and conYcy 
its property, and that the interests of credit- 
ors and stockholders wonld he promoted by 
a sale of its real estate with all its franchises 
and works clear of all encumbrances, and had 
prayed for legislative aid in the premises. 
They then enacted— First. That the receivers 
might sell the real estate, franchises and 
works of the company, &c., at public sale, to 
the highest bidder, free and clear of all en- 
cumbrances, and free and clear of all mort- 
gages, judgments and other liens whatever. 
Second. That these receivers might then de- 
duct from the proceeds of such sale all rea- 
sonable allowance for commissions and sei"v- 
iees heretofore rendered by them as such 
receivers, and pay out of said proceeds all ex- 
penses by them incurred in eflCecting and con- 
summating such sale, and all such costs and 
expenses as have heretofore been incurred in 
a suit pending in the court of chancery of 
New Jersey, wherein they had been appoint- 
ed receivers. 2 Third. That after the same 
were so paid, the receivers should next, out 
of the proceeds, pay off and satisfy all just 
and lawful debts, due from said company to 
any creditor or creditors, in the order of prior- 
ity in which they might lawfully stand of 
record, and after the payment of such debt 
or debts of I'ecord should, out of the balance, 
pay and satisfy all other just and lawful debt 
or debts which were not of record, if said bal- 
ance was sufficient for that pm'pose, and if 
not sufficient, then in proportion to the respec- 
tive amounts of such debts or claims, and 
after the payment of all said last mentioned 
debts, should ascertain by due and legal evi- 
dence, who, as contributors to the property, 
franchises and work of said company, or as 
stockholders in the same, were entitled to the 
balance of said proceeds, and in what propor- 
tions, and should pay to such persons their re- 
spective proportions of such balance. Fourth. 
That the receivers should have power to sub- 
poena and examine witnesses, touching the 
duties and trusts reposed in them by these 
acts, and should make report to the chancel- 
lor of the state, of what they did in the prem- 
ises; and that any person aggrieved by their 
proceedings should be at liberty to file excep- 
tions to such report in respect to his own par- 
ticular interest therein, which exceptions 
should abide the final decree of the chancellor 
to be made therein. 

Under these acts, the receivers sold the 
whole of the mortgaged property for §50,000; 
the bonds never having been paid, and now 
amounting with interest to ?60,000. Before 
the sale was made, however, the complainant 
who held some of the bonds which he had 
bought in common course in the New York 
market, and on which bonds default had been 
made in the payment of both interest and 
principal, filed this, his bill in this court for 
the foreclosure of the mortgage, and a sale 

2 Of this suit the complainant had had no no- 
tice, and was not a party to it. 



of the property, or so much thereof as might 
be necessary to pay the amount due on his 
bonds; and for an injunction to restrain the 
receivers from proceeding any further under 
the acts of the legislature already mentioned. 
The constitution of New Jersey adopted in 
June, 1844 (article 3, § 1), says: "The powers 
of the government shall be divided into three 
distinct departments— the legislative, execu- 
tive and judicial. And no person or persons 
belonging to or constituting one of these de- 
partments, shall exercise any of the powers 
properly belonging to either of the others," 
&c. It says again (article 4, § 3): "The legis- 
lature shall not pass any bill of attainder, ex 
post facto law, or law impairing the obliga- 
tion of contracts, or depriving a party of any 
remedy for enforcing a contract which exist- 
ed when the contract was made." The con- 
stitutionality of the acts of assembly was, 
therefore, the point in question. 

W. li. Dayton and A. O. Zabriskie, for the 
company, referred to many legislative acts of 
the state of New Jersey, which showed that 
from the foundation of the province a species 
of chancery jurisdiction had been exercised 
by the legislature; which acts, though often 
operating to substitute, against the creditors' 
wiU, one fund for another, had, nevertheless, 
never been regai-ded as impairing the obliga- 
tion of contracts, or in any way unconstitu- 
tional; the main purposes of the contract 
under a new form being still kept in view. 
Potts V. Trenton Water Power Co., 1 Stockt. 
[9 N. J. Eq.] 593, was such a case. There 
the Trenton Water Power Company owed 
much money secured by mortgage,. which the 
mortgagees were not pressing; and became 
insolvent, A receiver was appointed at the 
instance of some creditor; a subsequent one 
perhaps. But the receiver could make no sale 
free of liens; and the legislature passed an 
act to give him power. He did sell, profess- 
ing to sell free of liens, and his sale under 
the act was declared to have discharged the 
liens. Of course the remedies of the mort- 
gagees had been violently taken away; but 
the proceeds having been paid into chancery 
and so substituted in the place of the land, 
the legislative act was declared by the coxn-t 
of errors and appeals to be constitutional. 

After argument by Mr. Ransom and by the 
complainant in person, the court's opinion was 
given by 

GRIER, Circuit Justice. [The demurrer to 
the bill in this case has been entered for the 
purpose of having a final hearing and judg- 
ment of the court on the validity of the act 
of the legislature of New Jersey, authorizing 
the receiver to sell the premises in question 
free and discharged from the lien and estate 
of the mortgagees. 

[It is contended that this legislation is 'for- 
bidden both by the constitution of the state 
and that of the United States.] s 

3 [From 5 Am. Law Reg. 400.] 
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Previous to the 29tli of June. 1844, the 
state of New Jersey was governecl by the 
old colonial constitution, adopted on the 2d 
of July, 1776. This contained no hill of 
rights nor any dear limitation of the pow- 
ers of the legislature. The history of New 
Jersey legislation exhibits a long list of pri- 
vate acts and anomalous legislation on the 
affairs of individuals, assuming control over 
wills, deeds, partitions, trusts and other sub- 
jects usually coming under the jurisdiction 
of courts of law or equity. Consequently the 
decisions of the courts of New Jersey on ques- 
tions arising under the old constitution, can- 
notobe cited as precedents applicable to the 
present one, which carefully defines and lim- 
its the powers entrusted to the legislature, the 
executive and the judiciary. It is very de- 
sirable that the constitution of a state should 
be construed by its own tribunals, and we 
regret that the researches of counsel have 
not furnished us with such precedents. The 
case of Potts v. Trenton "Water Power Co., 1 
Stockt. [9 N. J. Bq.] 592, has reference to an 
act passed before the adoption of the pres- 
ent constitution. That act was declared by 
the court "not to impair the obligation of any 
contract, and to be remedial only." The first 
mortgagees gave their assent to the sales 
made under it, and others could not object to 
it as made without their authority. In this 
important respect it differs from the present 
case, and cannot be relied on as a precedent. 

The validity of this act has been challenged 
on several grounds. If found invalid on any 
one, we need not examine the others. The 
constitution of New Jersey has not only care- 
fully limited the powers of the legislature, 
and separated them from those of the ju- 
diciary, but it adopts the prohibitions of the 
constitution of the United States against "ex 
post facto laws, and laws impairing the obli- 
gation of contracts," and with this addition, 
"or depriving a party of any remedy for en- 
forcing a contract which existed when the 
contract was made." It is not contended that 
this act comes under the category ot an "ex 
post facto law;" and if it be merely remedial 
in its character, as defendants contend, there 
can be no valid objection to it under this 
head of the constitution. 

• Does it impair the obligation of the contract 
between the mortgagees and mortgagors, or 
deprive the mortgagees of any remedy which 
existed when the contract was made? The 
act and supplement must be construed togeth- 
er as forming one act. It is entitled, "An act 
to relieve the creditors, and stockholders of 
the Somerville Water Power Company," &c. 
It sets forth, in its preamble, certain repre- 
sentations, made no doubt by those who pro- 
cured the act, showing plausible reasons for 
such legislative interference, but the validity 
■of the act must be judged from its actual 
■operation on the rights of parties subjected 
to it, and not by the pretences put forth by 
the preamble. This may show that the legis- 
lature acted in good faith, and believing that 
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their interference would wrong no one, but 
not that such was the actual result Legisla- 
tures cannot be too cautious, when asked to 
interfere with special legislation for particu- 
lar persons or particular cases, on ex parte 
representations. They cannot call all parties 
before them and judge upon a full hearing; 
this is for the courts. Their action may not 
always be unjust, but it may be and often is 
tyrannical and injurious. 

Let us inquire what is the contract, and 
how is it affected by this act? The mort- 
gagees of this property hold the legal title 
in trust for the several bondholders, who may 
properly be treated as the real mortgagees. 
They may be said in common parlance, to have 
a "lien" or "security" on the property mort- 
gaged, but they have it by force of their legal 
title to the property. It is an estate in fee 
simple, defeasible only by the payment of the 
debt When the condition of the obligation is 
broken, the mortgagees may enter on the prem- 
ises and recover the rents, issues and profits 
thereof, till their debt is satisfied. If they see 
fit, they may appoint an agent or attorney, 
who may enter on the lands under their direc- 
tion, and make sale of the same in satisfac- 
tion of the debt This disposal of the mort- 
gaged premises is to be made according to 
the discretion and judgment of the mortga- 
gees, and not of another. No subsequent en- 
emnbrancer or assignee of the equity of re- 
demption can divest their estate contrary to 
their will, unless by a tender of the debt due. 
They cannot be compelled, to suit the con- 
venience of others, to put up the property to 
sale at a time or in a manner which might 
lessen or injure their security. Now by this 
contract the estate of the mortgagees is de- 
feasible only by payment of the debt But 
this act permits the receiver to dispose of 
their estate, and does not provide that the 
debt shall be first fully paid. It permits the 
receiver to sell for any sum, whether it be 
sufficient for such purpose or not And the 
receiver has made a contract of sale for a 
sum insufficient by many thousands of dol- 
lars. This is making a new contract for the 
parties and impairing the obligation of the 
mortgage. It may be truly said, " 'tis not so 
written in the bond," The mortgagees may 
dispose of their security for less than the 
amount of their debt, but no other person 
can. 

2. The obligation of this contract is more- 
over impaired by this act, in that it gives a 
precedence to certain indefinite costs and 
charges (not costs of the sale merely) to be 
paid out of the proceeds of the property be- 
fore the mortgage debt This is in direct con- 
travention of the contract by which the estate 
was conveyed to the mortgagees free from 
all charges and encumbrances, 

3. The mortgagees had, by their contract, a 
remedy to be used at their own option and 
discretion as to time and mode of sale, and 
by law they had the remedy of entry on the 
premises and receiving the rents and profits. 
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This act deprives them of tooth, contrary to 
the letter of the constitution of New Jersey, 
without invoicing the aid of the cases of 
Bronson v. McHenry, 1 How. [42 U. SJ 311, 
and McOracken v. Hayward, 2 How. [43 U. 
S.] 611. 

We have not thought it necessary to re- 
view the very numerous cases on this sub- 
ject, or to attempt any metaphysical defini- 
tion of what constitutes the "obligation of a 
contract;" as it is clear that any legislation 
which defeats the estate of the mortgagee, 
without payment or tender of the whole debt 
due on the bonds, which gives a preference 
to posterior liens, and which deprives the 
mortgagee of his remedy given by the cove- 
nants of his contract, as also that given by 
the law of the land, "impairs its obligation," 
and is contrary to the letter and spirit of the 
constitution of New Jersey. This act may 
be remedial as to the owners of the equity 
of redemption and those having liens against 
it, but the mortgagees have a right to say 
"non in hoec foedera veni"— we have never 
agreed to have our estate defeated to suit the 
convenience of others. 

[See 9 Barb. 48.] 

[The plaintiff is entitled to a decree malting 
the injunction perpetual, but the defendants 
have leave to answer as to the other charges 
of the bill.] 4 
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MARTIN V. TAYLOR. 

[1 Wash. O. 0. 1.] 1 

Circnit Court, B. Pennsylvania. April Term, 
1803. 

COUKTS — JURISDICTIOXAL AmOUKT — COVENANT — 

Penaltt — Damages — Actios of Debt. 

1. Action of covenant upon an agreement un- 
der seal, containing a penalty amounting to less 
than five hundred dollars. The circuit court 
has jurisdiction, the action being for damages 
exceeding five hundred dollars, as laid in the 
declaration. 

[Cited in Ladd v. Tudor, Case No. 7,975. Pol- 
lowed in Victor Sewing Mach. Co. v. Mingus, 
Id. 16,936. Cited in brief in Healy v. Pre- 
vost, Id. 6,297.] 

2. If an agreement contain a penalty, the 
plaintiff may bring debt for the same, and for no 
more; or covenant, ana recover more or less 
damages than the panalty. 

[Cited in Lawrence v. U, S., Case No. 8,145.] 

[Cited in Farrar v. Christy, 24 Iklo. 474. 
Cited in brief in Shreve v. Brereton, 51 Pa. 
St. 182. Cited in New Holland Turnpike 
Co. V. Lancaster Co., 71 Pa. St. 446. Ap- 
plied in Townshend v. Simon, 38 N. J. Law, 
239. Quoted in Supervisors of Jackson Co. 
T. Leonard, 16 W. Va. 481. Cited in People 
V. Central Pac. R. Co., 76 Gal. 38, 18 Pac. 
95.] 

i [From 27 How. Prac. 161.] 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



3. The defendant against an express acknowl- 
edgment under seal, cannot deny the effect of 
such obligation, from espressions in the instru- 
ment, which amount only to an implication to 
the central y. 

[4. Cited in U. S. v. Craig, Case No. 14,883, 
to the point that comparison of handwriting is 
inadmissible as evidence.] 

Covenant upon an agreement under seal, 
whereby the defendant, in consideration of a 
Virginia treasury land warrant for twenty 
thousand acres of land, which he acknowl- 
edges to have received of the plaintifC, and 
of a sum of money agreed by plaintiff to be 
paid on the performance of the work, stipu- 
lated by_ the defendant; agrees to enter *the 
said warrant on vacant and unappropriated 
land in the state of Virginia, of a particular 
description, and to have the same surveyed 
and regularly returned, aU at the expense of 
the defendant; except the surveyor's fees. 
The defendant, in another clause of the agree- 
ment, covenants, immediately on receipt of 
said warrant, to proceed to locate 'and sur- 
vey, &e. The parties, for the true and faith- 
ful performance of all and singular the cov- 
enants, &c. bind themselves each to the other 
in the penalty of £120, Virginia currency. 

Breach assigned in the words of the cov- 
enant. Plea, covenants performed. Replica- 
tion, supporting the breach in the declaration. 

Mr. Dallas objected to the reading a dep- 
osition which Mr. IngersoU, for the plaintiff, 
was about to read, because not signed by the 
deponent 

IngersoU: The deposition was only intend- 
ed to prove the execution of the covenant; 
and as on this plea it is unnecessary to prove 
it, I shall not insist upon the deposition. 

Dallas moved for a nonsuit, on the ground 
that the £120 was in lieu of liquidated dam- 
ages, and that as the plaintiff could recover 
no greater sum than that the court had no 
jurisdiction of the case. 

WASHINGTON, Circuit Justice. Where 
there is a penalty in an agreement under seal, 
the party injured, may, at common law, sue 
for the whole penalty, and must be satisfied 
with it; or he may bring covenant and re- 
cover in damages more or less than tiie penal- 
ty. See 4 Burrows, 2225; 6 Brown, Pari. 
Cas. 470. If, in the latter case, the sum 
stipulated to be paid is not a penalty, but in- 
tended as a compensation for non-perform- 
ance, it must govern the jury in the assess- 
ment of damages. But that is not the pres- 
ent ease; and yet more, it is unimportant 
on the present motion, which is to nonsuit 
the plaintiff for want of jurisdiction. The 
action sounds in damages. The declaration 
claims more than 500 dollars; and by the de- 
cisions in the supreme court, the amount of 
the plaintiff's claim laid in the declaration, 
furnishes the rule for testing the jurisdiction 
of the federal courts. Motion overruled. 

IngersoU endeavoured to prove a receipt of 
defendant, by comparison of hands. 

PER CURIAM. This kind of proof is inad- 
missible. 
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IngersoU, having proved the Yir^nia treas- 
ury price of a land warrant, closed the open- 
ing. 

Dallas insisted, that the plaintiff had not 
proved delivery of the land warrant, and 
therefore was not entitled to recover. Thaf 
the acknowledgment of having received it, 
in the first part of the instrument, was con- 
tradicted by the latter part, which says, that 
"on receipt of the warrant, the defendant 
shajl proceed to locate," &c. 

PER CURIAM. The defendant cannot, 
against an express acknowledgment of the 
receipt, do it away by these ejcpressions, 
Avhich at most amount only to an implication 
of the contrary. 

THE COURT, after stating to the jury that 
the only proof exhibited was the articles and 
the price of a Virginia land warrant at the 
treasury, left the question of damages upon 
this proof to the jury. 
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Case No. 9,167. 

MARTIN V, TOOP et al. 

[1 Dill. 203; 1 4 N. B. R. 488 (Quarto, 158).] 

District Court. E. D. Arkansas. 1870.2 

BANKituPTOY—FHAunoLENT Preference— Borden 
OF Proof. 

1. The inabiUty to pay debts in the ordinary 
course of business as merchants m trade usually 
vay them, constitutes insolvency within the 
meaning of the bankrupt act [of 1867; 14 Stat. 
517]. 

2. Where a party cannot pay his debts in lie 
ordinary course of business and knows that he 
cannot, he wiU be held to have bad knowledge 
of his insolvency. 

3. The necessary effect of a conveyance to 
creditors in satisfaction either in whole or m 
part of a pre-existing debt, by one who Imows 
that he is insolvent, is a preference m fraud 
of the bankrupt act, and he must be held to have 
intended this as a necessary result of his action. 

[Cited in Alderdire v. State Bank of Virginia, 
Case No. 154; Re Jacobs, Id. 7,159.] 

4. Ignorance of the law cannot avail creditors 
who are possessed of facts that show the insol- 
vency of the debtor, and a preference received 
under such drcamstances is fraudulent and void. 

5. Where a transaction that contemplates the 
securing of a debt is out of the ordinary course 
of business, the bankrupt act declares it to be 
prima fade fraudulent, and the onus of showing 
that it is not so is cast upon the defendant. 

[See Babbitt v. Walbrun, Case No. 694.] 
[Cited in Washburn v. Huntington, 78 Cal. 
576, 21 Pac. 306.] 



iP-teported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [AfiSrmed by circuit court; case unreported. 
Decree of circuit court affirmed by supreme 
court in 13 Wall. (SO U. S.) 40.] 



(Case No. 9,167) MARTIN 

{Suit in bankruptcy by Martin, assignee, 
&e. against Toof, Phillips, and others.] 

Watkins & Rose, for plaintiff. 
Garland & Nash, for defendant 



OALDWELI., District Judge. W. P. Haines 
& Co., a firm composed of W. P. Haines 
and C. B. Chetlain. were retail merchantfe 
doing business at Augusta, in this state. 
On the 29th day of February, 186S, they filed 
their petition praying to be adjudged bank- 
rupts, and on the 22d May, 1868, they were 
so adjudged, and the plaintifE- appointed as- 
signee. On the 18th day of January, 1868, 
the bankrupts conveyed to the defendants for 
the consideration of $1,876.84, to be credited 
on a debt due from the bankrupts to the de- 
fendants, an undivided half of a- parcel of 
real estate owned by the bankrupts as part- 
nership property. At the same time the 
bankrupts assigned to F. M. Mahan. one of 
the members of the firm of Toof, Phillips, & 
Co., a title bond they held for certain other 
real estate in the town of Augusta, on which 
the bankrupts had made valuable improve- 
ments. This title bond was assigned to said 
Mahan for the consideration of $7,000, also 
to be credited on the indebtedness of the 
bankrupts to Toof, Phillips, & Co. There 
were some $740 of the purchase money still 
due on said property, and this said Mahan 
paid and procured a conveyance to himself 
from one Hough, the owner of the fee of 
the property. 

The plaintiff charges that these convey- 
ances were made in fraud of the bankrupt 
act; that the bankrupts were insolvent at 
the time they made them; that they were 
made with intent to give a preference to the 
defendants, and that the defendants at the 
time said conveyances were made, knew or 
had reasonable cause to believe the bank- 
rupts were insolvent, and that said convey- 
ances were made in fraud of the bankrupt 
act Plaintiff also charges that the assign- 
ment of the titie bond to F. M. Mahan, one 
of the defendants, was in fact for the use 
and benefit of the defendants, and for the 
purpose of securing the said property or its 
value to the defendants, in fraud of the 
rights of the other creditors of the bank- 
rupts, and that this purpose was well known 
to, and participated in, by said Mahan. 

In determining this case, the following in- 
quiries arise: (1) Was the firm of W. P. 
Haines & Co. insolvent at the date of these 
conveyances? (2) Were these conveyances 
made with a view to give a preference to 
defendants over the other creditors of the 
bankrupts? (3) Did the defendants have rea- 
sonable cause^to believe the bankrupts were 
insolvent? 

1. That the bankrupts were in fact hope- 
lessly insolvent at the date of this transac- 
tion cannot be questioned, as will be seen 
from the following statement of their lia- 
bilities and assets: 
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Indebtedness of firm at date of con- 
veyance as per schedules on file 
and referred to in deposition of 
Haines , ?55,353 01 

Individual indebtedness of members 
of the firm: 

Chetlain 3,850 00 

Haines 105 00 

Total indebtedness at date of 

conveyances §59,308 01 

Assets of firm as per 

schedules ?21,851 41 

Stone house and lot, 

say 1,800 00 

Dwelling house of each 
partner, say §2,000 

each 4,000 00 

27,651 41 

Escess of liabilities over assets. §31,656 60 

About $18,000 of the assets consisted of 
notes and accounts, most of •which are shown 
to be worthless. Nearly all of the remaining 
assets as shown by bankrupts' schedules, 
consisted of personal property on which de- 
fendants held a mortgage, and the real es- 
tate embraced in the bankrupts' conveyan- 
ces to defendants. The stock of goods on 
hand invoiced as shown by the schedules, 
^2,600, And this was the condition of the 
bankrupts' property at the date of the con- 
veyances to the defendants, Chetlain and 
Frisbie both testify that the bankrupts sold 
no goods and did no business after that 
time. The indebtedness of the bankrupts is 
stated by some of the witnesses to have been 
from §31,000 to §35,000. How this discrepan- 
cy occurs between the statement of indebt- 
edness by the witnesses and the statement 
of the indebtedness by the bankrupts in 
their schedules does not appear, and is not 
material, as taking either as correct the 
bankrupts were hopelessly insolvent. All 
the bankrupts' indebtedness, with slight ex- 
ceptions, was in the shape of commercial pa- 
per, and with the exception of a debt owing 
to Walker Bro. & Co., amounting only to 
some §1,000, was over-due and unpaid at the 
date of this transaction. Creditors had 
pressed the bankrupts for payment of their 
debts without result; their stock of goods 
had been levied on. and their store closed 
by the sheriff by virtue of an execution is- 
sued on a judgment against one of the bank- 
rupts; they had contemplated going into 
bankruptcy, and during the fall and winter 
of 1867-68, they only paid (excluding pay- 
ments to defendants) §500, on an indebted- 
ness of over §50,000- then over-due. The in- 
ability to pay debts in the ordinary course 
of business, as merchants in trade usually 
do, constitutes insolvency within the mean- 
ing of the bankrupt act. The bankrupts 
could not pay their debts in the ordinary 
course of business, and they knew it, and 
they must, therefore, be held to have had 
knowledge of their insolvency. 

2. Knowing they were insolvent and un- 
able to pay their debts, they conveyed to 
the defendants a large portion of their prop- 



erty, in part satisfaction of a pre-existing 
debt. The necessary effect of this convey- 
ance was to give the defendants a prefer- 
ence, and they must be held to have intend- 
ed the necessary result of their action. The 
'witness, Frisbie, says that in the latter part 
of December, 1867, "I assisted Mr. Haines 
In making up his balance sheets; the result 
was that their available assets were not suf- 
ficient to pay their indebtedness." 

3. The defendants not only had reasonable 
cause to believe the bankrupts insolvent, 
but they had actual notice of the fact. Chet- 
lain, in his deposition, says: "I told Mr. 
Mahan we could not pay out," and the same 
witness says that Mahan was in Augusta 
during the time their goods were levied on, 
and that they "had an intex-view with Mr. 
Mahan on the subject." And the witness, 
McCurdy, swears that sometime in Decem- 
ber, 1867, defendants sent him for collection, 
a note against the bankrupts, that he was 
unable to collect it, and he then says: "I 
wrote to Toof, Phillips, & Co., that I thought 
they had better look to their interests, as my 
conviction was that it was doubtful about 
their being able to collect their debt from 
William P. Haines & Co. I think shortly 
after writing this letter that a representative 
of the house came round to look after the 
matter. I think it was Mr. F. M. Jlahan." 

The defendants, in their answer, say: "It 
is true, as alleged in said bill, that at the 
time of the said several transactions, said 
Haines & Co. owed a large amount of debts, 
but that they were then insolvent is untrue, 
but, on the contrary, it is true that at the 
time aforesaid, said Haines & Co. had avail- 
able assets in excess of their indebtedness^ 
to the amount of sixteen thousand dollars; 
that while it is true said Haines & Co. did 
owe Toof, Phillips & Co., they were desirous 
to secure their debt, yet they deny they did 
so, or that they made any effort to secure 
the same, regardless of the rights of other 
creditors, but at the time aforesaid said 
Haines & Co. were not only able to secure 
said debt of defendants, but also to make 
good and secure all their other liabilities. 
Here is a direct admission of knowledge 
of the bankrupts' indebtedness, and the 
averment that the bankrupts were able to 
"make good and secure their other indebted- 
ness" is fairly tantamount to a confession 
that they could not pay in the ordinary 
course of business, as merchants usually do. 
They had positive knowledge the bankrupts 
had not done so in their case, but all doubts 
on this point are put at rest by the de- 
fendants' answer to the first interrogatory 
of the bill, in which they say: "At the 
time of making of the transfers, defendants 
do not believe said Haines & Co. were able 
to pay their debts in money, but they were 
able to do so on fair market valuation of 
the property they owned, and of their assets 
generally, and they were then able to do 
so." Here is a direct confession of a fact 
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tliat iu law constitutes insolvency, and it 
is iaie for defendants to profess Ignorance 
of the insolvency of tlie bankrupts in the 
face of such a confession. If the bankrupts 
could not pay their debts in the ordinary 
course of business, that is, in money, as 
they fell due, they were insolvent, and if 
defendants did not know this constituted in- 
solvency within the meaning of the bank- 
rupt act, it was because they were ignorant 
of the law, and that ignorance can avail 
them nothing in this suit; and their denial 
of knowledge of the insolvency of the bank- 
rupts, must, in view of their own con- 
fessions, and the overwhelming proof in 
the case, be held to be a denial of the law 
rather than the fact. 

The transactions themselves being out of 
the ordinary course of business, the bank- 
rupt act declares them prima facie fraudu- 
lent, and casts on the defendants the onus 
of showing they were not so. They not 
only fail to rebut this prima facie case, 
but their own admissions, and the proofs 
in the case, show that the transactions were, 
in fact, frauds upon the bankrupt act The 
effort to make it appear that the transfer 
by the bankrupts, of their homesteads to 
Mahan, was a bona fide transaction, and 
that it was entered into without any view 
or expectation that the consideration Mahafx 
was to pay for the property was to apply 
as a creditor on the indebtedness of the 
bankrupts to the defendants, is negatived 
by every fact and circumstance appearing 
in the whole case. Chetlain swears positive- 
ly that it was "expressly understood be- 
tween me and Mr. Mahan that the drafts 
(Mahan's drafts for the price of the prop- 
erty) should go to our credit." Haines 
sweai-s to the same effect The pretence 
that Haines & Ghetlain were at liberty to 
make what disposition they pleased of 
Mahan's drafts on Toof, Phillips, & Co., for 
the §7,000 agreed to be paid for the prop- 
erty, and that their transmission to Toof, 
Phillips, & Co., by Haines & Ohetlain, with 
instnictions to place to the credit of Haines 
& Co., was an agreeable surprise, is too in- 
credible for belief. It is obvious that these 
drafts never would have been paid if Haines 
& Chetlain had transferred them to any other 
of their creditors, or if they had demanded 
the money on them. The claim that Mahan 
made this purchase in good faith in his own 
name, and for himself, as "an investment," 
cannot be supported. 

The property which he would have it appear 
he purchased as an investment on private ac- 
count, for seven thousand dollars, to be paid 
in cash, is shown by the testimony of Chet- 
lain to have been worth only §4,000, and by 
the testimony of Hamblet^to have been worth 
only §3,500, and it is valued by the bankrupts 
in their schedules at §4,000, and we may rea- 
sonably suppose its value was not under esti- 
mated by them. The property at the same 
time was subject to a lien of §740 for the orig- 
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inal purchase money. That some induce- 
ment other than a desire to make "an invest- 
ment" must have operated on Mahan to have 
induced him to give §7,000 for propert:^ worth 
at most but §4,000, with an incumbrance on 
it for §740, is a conclusion which the mind 
cannot resist What was that inducement? 
But one answer can be given to this question:; 
it was to secure this property for his firm, on 
account of the bankrupts' indebtedness to- 
them; and the testimony of the witness, Ma- 
han, must be based rather on the form of the- 
transaction as evidenced by the papers, than 
on the actual intention and purpose of the 
parties. That he expected to pay to his firm 
§7,000 in casji for taking up the drafts he 
drew for the agreed price of this property, I 
do not believe, nor do I believe he could or 
would so swear. It is true he says "the- 
amount was charged up to him on the books 
of the firm." So was the title bond assigned- 
to him and the deed made to him, but equity 
pays no regard to the forms resorted to by 
parties, in fraud of the law. Chetlain and 
Haines both swear, and every fact in the case- 
shows that the inducement to this purchase 
on the part of Mahan, was to secure the value 
of this property to his firm; and on the part 
of the bankrupts, it was to give a preference 
to the defendants, and to obtain further ad- 
vances. These advances Mahan promised to- 
make in order to secure these conveyances,, 
but as soon as he obtained the conveyances 
the defendants reused to make any further 
sales or advances to the bankrupts. Mahan 
admits he "agreed at the same time to con- 
tinue selling them goods on the usual time,, 
same as we had been doing before, and we 
continued to do business with them as usual 
until some time in the following month.' ' If he 
means to be understood as saying defendants- 
sold the bankrupts goods on credit, or made 
any advances to them in any manner, after 
the date of these conveyances, he is contra- 
dicted by the positive testimony of HaineS' 
and Ohetlam, and by Exhibit A, to his own 
deposition, which contains a full statement of 
defendants' 'dealings with the bankrupts, and 
shows that defendants did not sell the bank- 
rupts any goods, or give credit to them in any 
way whatever, after the date of these con- 
veyances. 

It must be recollected that in this case the 
interests, both of the bankrupts and defend- 
ants, are adverse to the assignee, for if the 
plaintiff succeeds it can only be on the 
ground that the bankrupts made a preference 
in fraud of the bankrupt act, *which would 
preclude them from obtaining a discharger 
and the defendants, of course, are interested 
to the value of the property. It is not, there- 
fore, very remarkable that they should strive 
to avoid a conclusion leading to such results. 
As the evidence shows a state of facts from 
which the law will infer and declare insol- 
vency and an intent to prefer, it is but fair 
to presume their denials were intended to re- 
pel a charge of actual moral fraud, and that 
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they were made In ignorance of the legal ef- 
fect of their action. 

No one who will read carefully the plead- 
ings and proofs in this case can resist the con- 
clusion that this transaction was a bold ef- 
fort of an enterprising and cunning creditor 
to possess himself of the bulk of the property 
of the bankrupts, in fraud of the bankrupt 
act and the other creditors of the bankrupts. 

The conclusions reached on the law and the 
facts of this case are fully supported by the 
ruling of this court in the case of Risen v. 
Knapp LCase No. 11,861] and in the following 
cases: In re Black [Id. 1,457]; Merchants' 
Nat. Bank v. Tiiiax [Id. 9,451]; In re Arnold 
[Id. 551]; In re Gay [Id. 5,279]; Haughey v. 
Albin [Id. 6,222]; Wilson v. Brinkman [Id. 
7,794]; Farrin v. Crawford [Id. 4,686]; In re 
Randall [Id. 11,551]; Ahl v. Thorner [Id. 103]; 
In re McDonough [Id. 8,775] ; In re Kingsbury 
[Id. 7,Si6j; Graham v. Stark [Id. 5,676]; Scam- 
mon V. Cole [Id. 12,433]; Campbell v. Trad- 
ers' Nat. Bank [Id. 2,370]. 

The mortgage on the personal property and 
the prospective crop of the bankrupts, ex- 
ecuted to secure the defendants for advances 
made and to be made to aid in the produc- 
tion of a cotton crop, was executed many 
months before they were adjudged bank- 
rupts, and so far as the proof shows, before 
they were insolvent, or the defendants had 
reason to believe them to be so, and so far as 
relates to the property mentioned in this 
mortgage, the bill is dismissed. As to the 
real estate conveyed by the bankrupts to Ma- 
han and to the defendants a decree will be en- 
tered for the complainant vesting the title of 
the property in him. 

The defendants should be repaid the ?740 
paid out by them to perfect the title of this 
property, and the decree will require the com- 
plainant to pay that sum xo them after de- 
ducting therefrom the reasonable rents and 
profits of the property dm'ing the time they 
have had the possession. A master will be 
appointed to take and state the account. 

Ordered accordingly. 

[NOTE. From the decree entered in this case 
an appeal was taken by respondents to the cir- 
cuit court. The decree was affirmed. Case un- 
reported. The respondents then appealed to the 
supreme court, where the decree was again af- 
firmed. 13 Wall. (80 U. S.) 40.] 
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MARTIN V. UNITED STATES. 

[Hoff. Land Gas. 146.] i 

District Court, N. D. California. June, 1856. 

Mexican Land Grant — Validity— United States 
— Third Parties. 

This claim entitled to confirmation as against 
the United States, but without prejudice to third 
parties- 

[Cited in Meader v. Norton, 11 Wall. (78 U. 
S.) 457.] 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



Claim for one square mile of land in Napa 
county, rejected by the board, and appealed 
by the claimant. 

Stanly & King, for appellant. 
William Blanding, U. S. Atty., for appel- 
lees. 

HOFFMAN, District Judge. The claim of 
the appellant in this case is founded on a 
grant made in 1836 liy Governor Manuel 
Chico to Nicolas Higuera. The authenticity 
of this grant is fully proved, nor does its va- 
lidity appear to have been questioned either 
by the board or the law agent of the United 
States. The original grant and the ex- 
pediente from the archives are produced, 
and the record of the act of judicial deliv- 
ery of possession is also exhibited, showing 
that Higuera was personally put into pos- 
session of his land, and the boundaries were 
definitely established by proi>er authority. 
It is also shown that the conditions of the 
grant were fully complied with by Higuera, 
who appears to have enjoyed the uninter- 
rupted possession of the grant, except those 
portions which he may have sold, until his 
death. There appears then to be no doubt 
of the validity of the original grant as 
against the United States, nor do I under- 
stand it to be disputed on their behalf. This 
^^ct having been ascertained, it would seem 
that the chief duty of this court is perform- 
ed, and that the claim should be confirmed. 
It is however opposed nominally on behalf 
of the United States, but really in behalf of 
parties claiming under Higueiu and affirming 
the validity of the original grant, but deny- 
ing the rights of the present claimant [Ju- 
lius] Martin, to the portion of the land al- 
leged to have been conveyed to him. The 
real controversy is, therefore, between the 
claimant and third persons, and this court is 
asked in effect to decide between parties 
whose interests, by the very terms of the act, 
its decree cannot affect 

If under cover of proceedings instituted to 
ascertain the rights of the United States to 
the lands claimed under grants of the for- 
mer government, all persons claiming ad- 
verse interests could come into the contro- 
versy and obtain an adjudication upon their 
conflicting titles, it needs no argument to 
show that this class of cases would soon as- 
sume so complicated and embarrassing a 
form as to Indefinitely protract their final 
determination. In the mass of adverse 
claims which might be presented for the 
same land, and in the innumerable questions 
which might arise of fraud, accident or prior- 
ity, or of heirship, devise, partition, succes- 
sion, purchase, etc., under the Spanish or 
American laws, the great object for which 
the proceedings were instituted and the ju- 
risdiction conferred upon the board and on 
this court would in many cases be wholly 
lost sight of, and the time and labor of the 
court would be devoted to trying a compli- 
cated series of cross ejectments In a suit not 
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dissimilar to a proceeding in rem. But if 
this court were to undertake to adjudicate 
upon the rights of adverse claimants as he- 
tween themselves, the very nature of the 
proceeding -would require it to permit all 
such claimants to intervene in every suit 
The impracticability of allowing this right 
was demonstrated in the opinion delivered 
by Mr. Commissioner Thornton in case No. 
2 before the board, and for the reasons there 
assigned this court has heretofore decided 
that after ascertaining the validity of the 
original grant as against the United States, 
it would not attempt to adjudicate upon the 
rights of various claimants under the orig- 
inal grantee, but would decree in favor of 
the party presenting the application, pro- 
vided he showed a prima facie right to the 
confirmation of his claim. In this way alone 
could the inquiries before this court be lim- 
ited to the questions the act intended it 
should decide, while all questions of mere 
private right would be settled before the 
ordinary judicial tribunals of the country to 
which all parties have access. 

The only question then to be determined in 
this case is: Do the mesne conveyances to 
the claimant show such a prima facie right 
in him as entitles him to a decree in his 
favor, or are they so clearly void as to make 
it incumbent to reject his claim, although 
we are satisfied that the land in no event 
can be the property of the United States? 
The claim was rejected by the board on the 
ground that the description of the land in 
the mesne conveyances by Higuera to Fallon 
and wife, and by the latter to the claimant, 
was vague and uncertain, and that therefore 
nothing passed by the deeds. The descrip- 
tion is as follows: "A certain quantity of 
laud lying, being and situated in the district 
and territory already named in the valley of 
Napa, containing more or less one mile square 
of land in the place known as theRincondelas 
Cameras, commencing on the wagon road 
and ending at the point of the hill on the 
east." 

Much additional testimony has been taken 
in this court Had that testimony been be- 
fore the board, it is not certain that their 
decision might not have been difEerent 

It is, I think, sufficiently established by 
the proofs, that the Bincon de las Cameras 
is a triangular piece of land embraced be- 
tween Napa river on one side and the arroyo 
de las Cameras on the other. These two 
streams come together at an acute angle at 
the south, forming the apex and two sides of 
a triangle. The limits of the Rincon on the 
n >rth seem not very definite, but the boun- 
daries of the land in that direction are indi- 
cated in the conveyance with tolerable dis- 
tinctness. A line drawn from the wagon 
road to the point of the hills on the east would 
nearly form the base of the triangle above 
described, and I think suflaciently shows tlie 
intended limits of the grant in that direction. 
If then the grant had been of the Rincon, com- 
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mencing at the line above stated, I do not 
perceive that any doubt could exist as to the 
precise tract intended to be conveyed. But 
the words of the grant are "a quantity of land 
containing more or less one mile square In 
the place kown as the Rincon de las Cameras, 
commencing," etc. Was this then a grant 
of one mile spuare out of the larger quantity 
contained in the Rincon, or did the grantor 
intend to convey the Rincon from the line 
mentioned, adding a rough estimate of its 
supposed extent? I incline to the latter 
view. If the parol testimony taken be deem- . 
ed admissible, there cannot, I think, remain 
any doubt on the point, and the equitable 
right of the claimant as against his grantor 
and his heirs to have the land according to 
the limits originally intended, would seem 
indisputable. The looseness and inaccuracy 
of the estimates of the area of land formed 
by the Mexican population of the country is 
notorious, and there is nothing improbable in 
the supposition that a piece of land contain- 
ing in fact eighteen hundred acres should 
be described as containing a "square mile 
more or less."- If the intention had been to 
restrict the grantee to the precise quantity of 
one mile on the line mentioned, the words 
"more or less" would hardly have been intro- 
duced. The fact that they are in the deed 
shows that the grant was not intended to be 
of any specific quantity of land, but of some 
tract present to the mind and before the 
eyes of the parties. That tract or piece of 
land must have been the Rincon, limited on 
the north by the line mentioned in the grant. 
It is unnecessary, however, to discuss the 
question further, for no decision of the comrt 
on this point can ultimately bind the parties 
who alone are the contestants. I think it 
clearly our duty to confirm the claim as 
against the United States to the whole Rin- 
con, south of the line mentioned, without prej- 
udice however to the rights of any third 
parties having or pretending to have any ad- 
verse titie to the same land or to any part 
of it. 
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Case 'No, 9,169. 

MARTIN V. WADDEIiL. 

[Nowhere reported; opinion not now accessi- 
ble. Decree of circuit court reversed by su- 
preme court in 16 Pet (41 U. S.) 367.] 



Case No. 9,170. 

MARTIN V. WALKER. 

[Abb. Adm. 579.] 2 

District Court S. D. New York. Sept, 1850. 

Pbaoticb in ABMiBALTr — Libel — Affidavit— Br 
Attobnbt— Balance— Joint Accounts- 
Bail— Stale Demand. 
1. The general course of admiralty procedure 
in this country requires a sworn libel as the foun- 
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dation of any process of arrest of person or prop- 
erty. 

[Cited in The E. "W. Gorgas, Case No. 4,S^.] 

2. When a libel is Terified by an attorney in 
fact of the libellant, — as in case of the libellant's 
absence, &e., — it is not necessary that the author- 
ity of the attorney to act should be made to ap- 
pear when he attests the libel or files it; it is 
enough if he establishes such authority when it 
is called in question. 

3. A mere general employment as proctor or 
attorney at law to prosecute a demand in a court 
of admiralty, is not suflacient to authorize the 
party employed to verify a libel as attorney in 
fact of the libellant. 

4. No action can be maintained in a court of 
admiral^ by one ship-owner against another to 
collect a balance to be determined in favor of the 
libellant on the settlement of the joint accounts 
of the parties. 

5. In holding a respondent to bail, a court of 
admiralty will be governed much by the equita- 
ble considerations of the case. 

6. Accordingly, where a libellant procured the 
arrest of respondent in a suit brought in a dis- 
trict different from that in which they both resid- 
ed, upon a stale demand, of small amount, and 
which was already in litigation between the 
parties in the courts of the state in which they 
dwelt, — held, that the respondent ought to be 
discharged from the arrest. 

7. A motion to set aside an arrest, founded on 
irregrularity in the libellant's proceedings, is not 
within rule 25 of the circuit court, and will not 
be denied of course, merely because it was not 
made at the earliest day practicable after the 
arrest. 

8. Compare the case of Duryee v. Elkjns 
[Case No. 4,197], where it is held that admiralty 
has not jurisdiction to take an account of the 
profits of the voyage and determine the share 
due to a seaman employed on a "lay" or share 
of the proceeds. 

This was a libel in personam filed by Mul- 
ford M. Martin against Lewis M. Walker, to 
recover for supplies and materials furnished 
to vessels of the respondent. The cause now 
came before the court on a motion to set 
aside the arrest of the respondent, and dis- 
charge the recognizance of bail given by him. 

Seoles & Cooper and E. W. Stoughton, for 
the motion. 
Beebe & Donohue, opposed. 

BETTS, District 3^udge. The defendant 
moves to set aside his arrest in this cause, 
and that the recognizance of bail given by 
him therein for the limits, be discharged. 

Both parties are residents of the district of 
New Jersey, and were such when this suit 
was instituted. On the 2d of August last, a 
libel in personam was filed, demanding of 
the defendant the payment of about $2,700, 
for supplies and. materials furnished by the 
libellant to two vessels alleged to be owned 
by the respondent. The account is of long 
standing, the advances to the schooner Cop- 
per having been made more than ten years 
since, and to the schooner Roanoke between 
the years 1836 and 1841. 

The libel alleges that supplies to the amount 
of $13,000 were furnished to the Roanoke, of 
which sum there yet remains due and unpaid 



about $2,150, besides interest, and in like 
manner to the schooner Copper to the amount 
of $139. 

The respondent in his afladavit swears that 
the libellant was part owner with him of the 
schooner Roanoke, and that whatever sup- 
plies were obtained for her were furnished on 
account of the joint owners, and not for him 
individually. He further asserts that the 
charges in respect to the Copper, passed into 
the subsequent account in relation to the 
Roanoke, and have been adjusted between 
the parties in that account, and upon the 
merits of the case avers that he is not in- 
debted to the libellant, but that a balance is 
due him on their transactions. It is moreover 
stated that the whole subject-matter is now 
in litigation between the parties on cross- 
bills filed by them respectively, in the court 
of chancery in the state of New Jersey. 

Five objections to the plaintifE's right to 
maintain this action are taken: That the 
libel was not authenticated according to the 
requirement of the rides of this court, and 
that the process of attachment issued thereon 
was u-regular. That no such affidavit of debt 
was made by the libellant as would entitle 
him to hold the respondent to bail in the suit. 
That one part owner cannot sue another in 
admiralty to recover advances made for their 
joint benefit. That the demands are stale, 
and if not actually barred by the statute of 
limitations, yet the court of admiralty will 
not give a party in such case the advantage 
of an arrest and imprisonment of the debtor 
on mesne proofs. That the voluntary selec- 
tion of a home tribunal by the parties, for 
the litigation of these claims, precludes both 
from arresting each other out of that juris- 
diction on the demands. 

1. The attestation to the libel is made in 
the name of the libellant "by C. Donohue, 
his attorney," and in the jurat it is stated, 
that "the libellant is sick, and absent from 
the district, and could not swear to the libel," 
and the commissioner certifies that Donohue 
appeared before him, "who signed the libel as 
attorney in fact for the libellant." 

For the respondent it is insisted that no 
fact is made to appear on this jurat authoriz- 
ing the authentication of the libel otherwise 
than by the oath of the party himself, and 
that no arrest can be made of a party unless 
a libel regularly attested on oath is previously 
filed. 

The general course of admiralty px-actice 
here unquestionably requires a sworn libel as 
the foundation of any process of attachment, 
(Ben. Adm. § 413; Dunl. Adm. Prac, 2d Ed., 
126-128; Betts, Adm. 22, 23; Conkling, Prac. 
423,) although the affidavit which justifies 
the arrest need not, it would seem, be made 
on the libel, but may be a separate deposi- 
tion. Sup. Ct. Rules, 7. Such was the prac- 
tice in the English admiralty, as the war- 
rant of arrest issued previous to filing the 
libel. Clarke, Adm. tits. 1, 19; 2 Browne, 
Civ. & Adm. Law, 410, 411, 432, 434. 
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The rule of this court requires the verifica- 
tion to be in the libel itself. Rule 3, This 
oath must be made by the party himself, 
(rule 4,) unless the libellant is absent from 
the United States, or resides out of this dis- 
trict, and more than one hundred miles from 
the city of New York, (rule 93,) in which cases 
it may be made by an attorney in fact or 
proctor. Id. 

In the present instance the libellant's resi- 
dence was out of the district, but less than 
the distance of one hundred miles from the 
city. The case did not accordingly exist as 
one in which the oath of the par^ himself 
could be dispensed with, and the libel must 
be regarded as insufficiently authenticated 
without it. 

It is not necessary that the authority of 
the attorney in fact to act for the principal 
should be made to appear when he attests 
to or files the libel. It is sufficient for him 
to establish that authority when it is called 
in question. 

The affidavit of the libellant himself is read 
on this motion for that purpose. It is ex- 
ceedingly loose and ambiguous on this point, 
and goes no further than to swear that the 
proctors were authorized and empowered to 
take all steps, in his absence, for the col- 
lection of the debt, and to assert that the suit 
is brought for his own benefit and with his 
consent and approbation. 

On a question of rightful authority in the 
agent, something more than general and 
loose statements of that kind should be pro- 
duced to support his acts. If no positive and 
form.al appointment need be shown, at least 
there should be an explicit recognition of 
such agent in the character of an attorney in 
fact, to uphold his assuming that represen- 
tation. 

Mr. Donohue testifies, in his affidavit, that 
he verified the libel as agent of the plaintiff, 
and that he had full power and authority to 
verify the libel, and was fully authorized to 
file the same. 

It is to be remarked that the libel was filed 
in the name of Mr. Beebe as proctor, and Mr. 
Donohue as advocate, and that these gentle- 
men are connected in business in practice at 
this bar. All that Mr. Donohue states in Ms 
affidavit may be satisfied by the general re- 
taining or authorization of these gentlemen 
as attorneys to prosecute this demand, with- 
out there having been any direct and express 
appointment of Mr, Donohue as attorney in 
fact or special agent in the matter. Attor- 
neys in law are agents of the principal (Story, 
Ag. § 23), but attorneys in fact are so called 
in contradistinction to attorneys in law, and 
may include all other agents employed in any 
business, or authorized to do any act or acts 
en pais for another. Id. § 25. . 

Judge Story, however, observes, the appel- 
lation sometimes designates persons who act 
under a special agency or a special letter of 
attorney; so that they are appointed in fac- 
tum; for the deed or act to be done. Id. 

16FED.0AS. — 58 



§ 25. This position is supported by reference 
to Bacon's Abridgment, but Bacon clearly re- 
gards it as necessary, in order to constitute 
an attorney in fact, that his authority 
should be delegated by deed, 1 Bac. Abr. 
306, tit. "Attorney." 

So Comyn distinguishes between attorneys 
in court (Com. Dig. tit. "Attorney," B) and 
attorneys for other purposes, (Id. tit. "Attor- 
ney," C 1) ; and lays down the principle that, 
in ihe latter case, the appointment must be 
by deed or letter. Id. 5. 

Admitting, however, that a parol appoint- 
ment is sufficient, it would seem that the na- 
ture of the authority delegated, in the fair 
import of the rule of this court, would require 
an express authorization to do the particular 
act, when done by one as agent and not as 
proctor. One cannot, by virtue of his retain- 
er as attorney in law, assume to act in the 
cause in the character of attorney in fact. 
It does not appear, upon the proofs offered 
in tliis case, that any other authorization was 
given by the libellant than the usual one giv- 
en to attorneys in court to prosecute and col- 
lect demands. Upon a case standing in that 
attitude, it is plain that the libellant could 
not rightfully take an order to hold the de- 
fendant to bail. 

2. The oath of indebtedness attached to 
the libel is not sufficiently positive to satisfy 
the rule on that subject The evidence of in- 
d.ebtedness must be direct and explicit, and 
the agent states nothing beyond his informa- 
tion and belief deduced from the examina- 
tion of documents. Graham, Prae. (1st Ed.) 
130; 1 Archb. Prae. 52, 53, 58, 65. The pre- 
liminary affidavit being requisite in admiral- 
ty courts in order to hold to bail, the English 
rule with regard to the requirements of such 
affidavit would naturally be adopted as the 
practice of that court, especially as it is the 
guide to the practice of the circuit court, and 
that court supplies the authority to the dis- 
trict court in matters of procedure not regu- 
lated by specific rules. Dist. Gt. Rules, 260. 
Supplemental affidavits, to make up a case 
sufficient to justify holding to bail, were not 
allowed in this state, (Norton v. Barnum, 20 
Johns. 337,) upon the English distinction, 
that affidavits to cure defects in the original 
one upon which the defendant was held to 
bail, were not admissible. They could not be 
allowed to retroact so as to authorize con- 
tinuing the defendant under bail when he 
had been arrested by means of a defective 
affidavit. 

3. The libellant, in his affidavit, does not de- 
ny the allegation of the respondent's deposi- 
tion that he was part-owner with the libellant 
in the Roanoke. He asserts that he made the 
advances claimed in the character of ship's 
husband, and that the respondent is responsi- 
ble to him for them. That may be so upon a 
due adjustment of the legal and equitable 
rights of the parties, but thi^ is not a compe- 
tent tribunal through which to enforce such 
adjustment. The acknowledged fact that 
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both parties are prosecuting suits against 
each other in New Jersey, in ehanceiy, upon 
these claims, indicates plainly enough that 
the subject-matter is not one of simple in- 
debtedness on the part of the one to the other. 
A libel cannot be maintained in this court by 
one owner against another, to collect a bal- 
ance to be determined in his favor on the 
settlement of their joint accounts. The Fair- 
play (Case No. 4,615). The instance side of 
the court exercises in such cases no higher or 
other functions than a court of law, and be- 
fore either tribunal it would be a bar to such 
action, to show that it was founded upon a 
counter and unadjusted responsibility of joint 
owners, it being insisted upon by each party 
that his advances to the common concern had 
been greater than those of his associate. 

4. This objection does not apply to the small 
sum of $139 accruing from supplies furnished 
to the schooner Copper, and if the arrest of 
the defendant had been made for that de- 
mand alone, it might, perhaps, stand on the 
footing of an ordinary action by a material- 
man against the owner of a vessel. 

In matters of bail, however, the court will 
be governed much by the equitable circum- 
stances of each case. In this instance, the 
demand is exceedingly stale, and there is no 
allegation that the respondent could not have 
been arrested upon it within a reasonable 
period after the indebtedness had been in- 
curred. Its justness is now denied by the 
affidavit of the respondent, and it is one of 
the subjects of litigation between the parties 
in their chanceiy suits. Under such circum- 
stances it would not be reasonable or equi- 
table to compel the respondent to give bail to 
this action in a state foreign to his domicil, 
and litigate the matter away from his own 
residence and that of the libellant, especially 
when it was already in prosecution between 
them before a home tribunal. All unwar- 
ranted an-ests may be vacated, (rule 36,) and 
the court may, at its discretion, mitigate or 
enhance bail according to the rights of par- 
ties. Betts, Adm. 40. It appears to me that 
there is no proper ground in this case for the 
plaintiff to hold the defendant under arrest 
for a demand disputed by the latter, and 
which accrued more than ten years since. 

5. I am not disposed to lay out of view the 
fact that the parties have selected a domestic 
forum for litigating these mattei-s, which are 
now on investigation before it. Although I 
do not say that such fact is a legal bar to an 
action in this court on the same mattei-s, it 
ought nevertheless to have a bearing in de- 
termining this question upon the equities be- 
tween the parties. If the respondent has 
made his motion in due time, he is entitled, 
upon the principles already indicated, to his 
discharge, because of the defectiveness or ir- 
regularity of the proceeding on his arrest. 
Should his delay in making the application in- 
terfere with such relief as an absolute right, 
the equitable circumstances may properly be 
regarded by the court in determining whether 



he ought to be longer held in imprisonment 
in a controversy so circumstanced. 

It is supposed by the libellant, that rule 25 
of the circuit court governs the case, and that 
therespondent is precluded from making any 
application for relief after four days from his 
arrest That rule, it must be remarked, does 
not in terms cover this case. The prohibition 
is in respect to orders to show cause of ac- 
tion, to mitigate bail, or for a bill of particu- 
lars, ail of which presuppose regularity in the 
proceedings, and only provide for relief to the 
party proceeded against in connection with 
the continuation of the suit. 

This application is founded upon irregular- 
iti'and defectiveness in the proceedings of the 
libellant. and the respondent may rightfully 
appeal to the court for protection against it 
at any time after it is reasonably presumable 
he had means of ascertaining such irregular- 
ity, and especially when he has done nothing 
on his pai't to waive or cure it. 

The arrest was made early in August last, 
and the respondent was coniined in close 
prison thereon about ten days thereafter. No 
stated term of the court has been held since 
the arrest until the present sitting, nor has 
the Judg<* been residing in the city so that ap- 
plication could have been made to him per- 
sonally for relief previous to the term now in 
session. Although the movement has not 
been at the very opening of the court, yet it 
does not appear that there has been any in- 
tentional delay or laches on the part of the 
respondent, and I am of opinion that he 
should not lose his claim to relief by the 
omission to bring forward his motion at the 
earliest day practicable. 

The order will accoi-dingly be, that he be 
discharged from arrest on his stipulating not 
to bring an action for false imprisonment 
against the libellant, or his attorney in fact. 

If it was important to the interests of the 
libellant that his remedy should be sought in 
an admiralty court, he would have had easy 
access to the one in New Jei-sey, where both 
parties reside, and his arrest of the defend- 
ant in New York was needless and vexatious. 
The defendant is accordingly to be paid his 
taxed costs on this motion. Order accord- 
ingly. 

Case KTo. 9,171. 

MARTIN et al. v. The WILLIAM. 

[Oliver's Forms (Ed. 1842) 474.] 

District Court, D. Massachusetts. April, 1819. 

Sbames— Wages— FoKFEiTL-RE — Incoxsidehate 

Tl'.EATMENT— ISTEXTIOX. 

[Rebellious and disobedient conduct on the 
part of a ship's crew will not be held to justify 
a total forfeiture of wages where such conduct 
was caused, m"ore or less, by ineonsiderate treat- 
ment on the part of the ship's officers, and was 
the display of a sudden irritation thereat, and 
not of a deliberate purpose to disobey.] 

The libel was 'for §100 apiece as wages 
and compensation for having been kept on 
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short alloTvance. The respondents [George 
Bachelor, master, and B. F. Piekman and 
others, owners, of the 'William], in their an- 
swer admitted there would have been due to 
the lihellants, if they had discharged their 
duty as follows, namely: to John G. Martin, 
?63.26: William Jackson, $79.26; James Oliver, 
?S7.71; Thomas Hay, '?88.83; Andrews Arm- 
strong, ?85.65; but allege, that the libellants 
have forfeited their wages by neglect of duty 
and disobedience- of orders, resistance to the 
lawful authority of the officers, and mutinous 
conduct. 

James T, Austin, for libellants. 
George Blake and George Sullivan, for re- 
spondents. 

DAVIS, District Judge, The libellants de 
mand balances of wages alleged to be due 
them respectively, for their services as mar- 
iners, on board the ship William, in a voyage 
from- Boston to Calcutta, and back to Boston. 
The voyage was performed between the 22nd 
of February, 1818, and the 11th of February 
last, when the ship arrived at Boston. The 
engagement and services on board are not 
disputed, but the respondents contend that 
the wages, which would otherwise be due to 
the libellants, are forfeited by their violent 
and mutinous conduct on the 24th of October, 
and on the 30th of January last. An instance 
of disobedience is also offered in evidence, 
and, in a degree, urged at the hearing, which 
is asserted to have occurred at Calcutta, in 
July. It is not stated in the answer to the 
libel as one of the grounds of forfeiture, and 
seems to have been principally relied on in 
argument, as indicating an tmruly disposition 
in those of the crew who are implicated in 
the charge. All the libellants, excepting Mar- 
tin, are named in the log-book as culpable on 
that occasion. 

In disputes which happen on board ships 
at sea, and especially in those wherein ac- 
rimonious feelings of hostility are engendered, 
the officers and crew taking different sides, 
it is generally extremely difficult to obtain a 
precise view of controverted facts. In this 
case, the mutual resentments excited on the 
voyage have been inflamed by proceedings 
since the return of the ship; and from the 
colorings which such occurrences naturally 
induce it is not easy to determine satisfactor- 
ily the true features of the transaction. 

The affair of the* 24th of October, com- 
menced with a dispute, resulting in a violent 
affray of considerable continuance, between 
Isaac Bradford, the mate, and James Brown, 
one of the seamen. Brown was at the helm 
about 8 o'clock in the morning of that day, 
and, on being told by the mate that the ship 
was not in her exact course, but that the 
sails were shaking in the wind, he questioned 
the truth of the remark. An altercation on 
this subject, in which the mate's opinion was 
pertinaciously opposed by Brown, ended in 
blows. The first blow was given by the 
mate. The parties were soon locked together 



on the quarter-deck, giving and receiving 
blows, and exercising other modes of mutual 
annoyance. Armstrong was on the quarter- 
deck at the time, and eithei* took part witli 
Brown, or was endeavoring to relieve him, 
when Captain Bachelor, Mr. Smith, the su- 
percargo, and Hay, the second mate, came 
up on deck. Armstrong was taken off from 
Bradford by the captain, and went forward. 
So also did Sfartin and Oliver, who, as Mr. 
Smith testifies, were on the quarter-deck 
when he came up from the cabin, and whom 
he ordered to go forward. The conflict con- 
tinuing, Brown ci-ied, "Murder!" Some of 
the witnesses say that this ci*y was repeated, 
and one of them, Taylor, exclaimed to the 
crew below, that "the mate was killing 
Brown." The eager attention of the whole 
crew was called to what was passing. With 
few exceptions, they advanced to the quarter- 
deck, avowedly with an intention of relieving 
Brown. The captain and officers ordered 
them to keep back, and for the purpose of 
maintaining the command of the quarter- 
deck, and to repel the approach of the men, 
some of whom were furnished with offensive 
weapons, the captain had his pistols brought 
up from the cabin, and the mate seized a 
capstan bar, which, when he went below for 
the pistols, he gave to the supercargo. The 
men made a pause at tlie gangway, and did 
not advance further. The two combatants, 
after a struggle of several minutes, in which 
the mate had the advantage, were separated 
by the captain. Brown went forward and 
washed the blood from his face. After a con- 
sultation between the captain and mate, he 
was soon ordered aft, to be put in irons. He 
made show of resistance to this order, and 
some intemperate language was uttered by 
one of the libellants. Martin, however, ad- 
vised him to submit. Brown was accordingly 
put in irons, without resistance or opposition 
from any of the crew, and so remained three 
days, with a scanty allowance of bread and 
water. 

In this affair though much sympathy was 
manifested by the libellants, and by the rest 
of the crew, with their comi-ade, Brown, the 
authority of the captain or officers was com- 
pletely maintained, and though the interfer- 
ence of the men, for the relief of Brown, was 
in an unusual and imposing manner, yet the 
impetuous movement seems to have been sea- 
sonably checked, without actual force or vio- 
lence having been committed by the libellants 
or any of the crew. 

No further difficulty occurred until the 30th 
of January. The men, being below at dinner 
on that day, were called upon by Hay, the sec- 
ond mate, to haul out the bowlines, aiartin 
first- came up with his knife, which he had used 
at his dinner, in his left hand. The dinner, 
it appears, had not been satisfactory. It was 
a day on which pork had usually made part 
of the meal- Of this article, for some reason, 
which is not explained, they were on that day 
deprived; and the unpalatable rice, without its 
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usual seasoning, had been the subject of com- 
plaint among them while at dinner. Martin 
was uttering some indistinct murmurs on this 
account, when he came upon decli, and look- 
ing at the captain, who was walliing on the 
quarter-deck, used some abusive language in 
regard to him, intimating a determination to 
have satisfaction at some future time. The 
second mate said to him, "Who are you damn- 
ing, and what are you grumbling about?" 
"What is that to you?" replied Martin, with 
a coarse argument too common among men 
of this class. The captain, hearing this re- 
ply, came forward, and ordered Martin to go 
aft. He refused to obey the order. It was 
the determination of the captain that he 
should be put in irons. In attempting to 
compel Martin to go aft, as required, the cap- 
tain seized him by the collar. The two mates 
say that Martin first seized the captain in 
that manner. It is difficult to reconcile the 
testimony as- to this fact. It was evident 
that it was the captain's intention to compel 
obedience to his order, and that Martin should 
be put in irons for his offensive language and 
deportment, and it appears probable that the 
mutual seizing by the collar was cotempo- 
raneous. Bradford the mate, accompanied 
the captain, and assisted him in the struggle 
which ensued. On the other hand, the other 
four libellants engaged in Martin's assistance. 
In this operation, Bradford was pressed vio- 
lently against the rails; and he is persuaded 
that nothing but veiy great efforts, by him- 
self and the aid of the captain, prevented 
his being thrown overboard. Captain Bach- 
elor was struck in the contest by Jackson, 
to whom he had given a blow with his flat 
hand. The parties, being at length disen- 
gaged, the purpose of compelling Martin to 
go aft, to be put in irons, was abandoned. 
Jackson, after the struggle, was ordered aft, 
but refused to obey, declaring that "he would 
see any man's heart's blood who should at- 
tempt to put him in irons." The officers de- 
liberated on the state of the ship, and appear 
to have been in a state of alarm, and appre- 
hension. Captain Bachelor said that he had 
no confidence in his crew, and a consultation 
ensued on the expediency of proceeding to 
Bermuda, or to Charleston, the nearest port 
in the United States. It was determined, 
however, to hold on their course to Boston, 
being careful to keep loaded arms constantly 
at hand, to be employed in case of an emer- 
gency, which they thought they had reason 
to expect. The officers were directed by the 
captain not to order Jackson or Martin, who 
were considered as the greatest offenders, to 
do any duty on board the ship. They were, 
however, occasionally employed, and took 
their turns in steering, though not in conse- 
quence of any orders given to them by the 
officers. No disorder or uneasiness after- 
ward took place on board the ship during 
the twelve subsequent days that she was at 
sea. 
It remains to consider how this culpable 



conduct is to be estimated in reference to the 
seamen's contract, and whether it shall op- 
erate, as the respondents contend it should, 
to the forfeiture of the wages of the libellants 
who were concerned, with more or less ag- 
gravation, in both affairs. The rules and 
principles applicable to this peculiar subject, 
the offences of seamen, require a full view 
and consideration of all the circumstances at- 
tending the transactions. These men un- 
doubtedly committed an offence, but if there 
exist any circumstances in extenuation, or 
mitigation, they have a legitimate operation 
in their behalf, which the court is bound to re- 
gard. 

The first remark which I would make, in 
respect to these two instances of disorder, 
is that they do not appear to have been the 
result of any preconcert, or premeditation, 
but were of sudden emergence, from unex- 
pected circumstances. In the origination of 
the first affair these men had. no concern. I 
cannot say that the mate was without fault 
in that instance. The conduct of Brown was, 
no doubt, impertinent and irritating; but 
some other and more deliberate mode of pun- 
ishment should have been adopted than a 
blow with the fist, especially while the man 
was at the helm. The violence of the con- 
test which ensued, was such as might have 
been expected from the intemperate passion 
with which it commenced. The mate was 
of superior strength. Cries of murder were 
uttered by Brown. It was proclaimed that 
the mate was killing him. The crew, who- 
hastened to his relief, were undoubtedly 
wrong in part of their conduct on that occa- 
sion, especially in assuming offensive weap- 
ons; but they evidently were under the op- 
eration of sudden excitement, and were im- 
pelled by sympathies which have claims to a 
liberal consideration, unless there should be 
found combined with them a malignant and 
mutinous temper. I do not see evidence of 
that exceptionable disposition in this trans- 
action. The sudden checlt to the advance of 
the crew should not be attributed altogether 
to the arms, or to the physical force opposed 
to them. A respect to authority should be 
admitted as having an influence in their 
minds, and in the midst of their impetuous 
burst of feeling, they had regard to their sta- 
tion and to their duties. Brown, after re- 
turning to his companions, and having wash- 
ed off the blood with wl^ich he was disfigur- 
ed, was soon called into the presence of the 
officers to be put In irons. There was no op- 
position to this severe act of discipline. He 
was advised by Martin to submit to it when 
manifesting some natural reluctance to that 
mode of confinement. This circumstance 
should be viewed as evidencing a prevalence 
of principles of subordination among the cre^v 
at that period and may lead us to impute 
the preceding angry appearances to sudden 
excitement and sympathy. There was an im- 
mediate return to duty, and if there was 
no subsequent misconduct, this transaction. 
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might be fairly considered, I think, as over- 
looked and forgiven, as in my opinion it ought 
to have been, from principles of common pru- 
dence, a discreet regard for the successful 
prosecution of the voyage, as well as from 
the general considerations applicable to cases 
of this description. 

The second disturbance appears to me to 
have been much more reprehensible. But, 
even in regard to this, there are some miti- 
gating circumstances, •which ought not to be 
disregarded. It originated in discontents re- 
specting provisions. "Though mariners and 
soldiers," says MoUoy, "have just cause of 
complaint, as that their victuals or provisions 
are not good, yet they must not mutiny and 
rebel,' whereby to distract and confound the 
whole crew, but must make a civil and hum- 
ble address to their commander, that the 
same may be amended; and, if the case be 
such, that the commander cannot redress the 
same, they must like men bear with the ex- 
tremity." The first discontent on board the 
"William in regard to provisions appears to 
have been manifested in the manner which 
the authority enjoins, and which propriety 
dictates to the most uninstructed minds. The 
beef with which the ship was supplied, from 
defect in quality, or some other cause, was 
much disliked by the. crew. They reckoned, 
therefore, very much on the two pork days, 
as they were called, Tuesday and Friday. On 
the Tuesday preceding the 30th of January, 
the quantity of pork at their dinner was so 
small, that an appeal to the captain was 
made on the subject. Instead of experiencing 
any beneficial change from the application, 
on the next pork day, which was the day of 
the disturbance, they had no pork at their 
dinner. This produced discontent at their 
meal, and they were especially dissatisfied 
with the insipidity of the rice, being without 
its usual relish, and without sugar, which, 
they thought, should have been substituted, 
if pork, which they preferred, should not be 
furnished. 

From all that appears in the case, I can- 
not but think that a greater degree of atten- 
tion to the wishes of the men, in this par- 
ticular, would have been more prudent and 
reasonable. There would have been no loss 
of dignity, in an accommodation to expecta- 
tions, which do not apear to have been im- 
moderate, and were distinctly, though re- 
spectfully, expressed. The indulgences of 
mariners at sea are necessarily brief and 
few; but such as they are they cannot be 
abridged unnecessarily or negligently, with- 
out risk of disturbance; and a discreet re- 
gard to reasonable expectations on this head 
is a cheap and easy mode of acquiring cheer- 
ful obedience and submission to the severest 
duties of the employment. Inevitable priva- 
tions are met with fortitude; but unneces- 
sary or capricious curtailments are the sure 
incitements of resentment and ill will. 

It would have been better, perhaps, not 
to have taken ofEense at the murmurings of 



Martin, or of any of the crew, when in a 
state of mind, which, it would seem, might 
have been anticipated; especially as the or- 
der which was given, was executed without 
delay; and in regard to Martin's intem- 
perate language, part of which was in a 
degree equivocal, somg more deliberate mode 
of punishment, I think, might have been se- 
lected to better effect, than that which was 
adopted. StUl, the maintenance of authority 
on board of vessels at sea, though it may be 
harshly urged, is indispensable. The cap- 
tain's order should have been obeyed, and 
whatever reluctance might have been mani- 
fested at submission to the threatened pun- 
ishment, no man should have interposed to 
prevent its execution, unless by respectful 
request or representations. Mariners should 
understand this to be their duty most dis- 
tinctly, and if the measures adopted by their 
commander be unnecessarily severe, due 
recompense is to be sought from the proper 
authorities, upon the arrival of the vessel. 

Making every allowance, therefore, for the 
differences in testimony, as to some par- 
ticulars of this disturbance, I must consider 
the conduct of the libellants as very excep- 
tionable; but I cannot consider it when all 
circumstances are taken into view, as oper- 
ating a forfeiture of their whole wages." 
The position laid down in Abb. Shipp. has 
been urged, that "what will justify a mas- 
ter in discharging a seaman, during the 
voyage, will also deprive the seaman of his 
wages." We do not gain any precise direc- 
tion by this doctrine. Before it can serve 
as a guide, we have to apply the facts of the 
case to the question whether they would au- 
thorize a discharge of the men, if the ship 
were in a situation in which a discharge 
were practicable. Now, on the facts in this 
case, if the ship were in port, the voyage 
unfinished, I should doubt whether the mas- 
ter could have compelled the men to take a 
discharge, or a discharge which should de- 
prive them of past wages, provided they 
should have signified proper repentaoit dispo- 
sitions, and there should have been sufficient 
grounds to infer that there might be a re- 
liance on their future good conduct. In esti- 
mating the confidence that could have been 
placed in them, I cannot but observe that, 
excepting in the two particulars relied on 
in the defence, and the transient and com- 
paratively trivial instance of misbehavior 
at Calcutta, the history of the voyage evi- 
dences the good deportment of the men. 
They have performed the services required 
by their engagement, faithfully and uni- 
formly, during a long voyage, and under 
circumstances of more than ordinary hard- 
ship and exertion. ' 

The letter to the captain which was pro- 
duced at the hearing, and all the circum- 
stances occurring when the ship was about 
sailing from Calcutta, appear to me, when 
fairly considered, not unfavorable to these 
men. They pleaded the captain's declara- 
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tion of a willingness to discharge them on 
request, and proceeded to solicit a discharge, 
provided the lading should be augmented to 
a degree which they thought unsafe. This 
was after the ship had put back, in conse- 
quence of a leak, and when it had been 
manifested that she had been overladen, 
and a portion of the sugars had been dis- 
charged. After a communication with the 
captain, the men adhered to the ship, though 
not without concern, and after the addition- 
al lading, which they objected to, had been 
put on board. The state of the ship, on the 
return voyage, seems to prove that the ap- 
prehensions of the crew were not alto- 
gether groundless. At any rate, I cannot 
but think that the concern which they ex- 
pressed was genuine, and that the indica- 
tions manifested in that particular, ought 
not to be imputed to a turbulent and unrea- 
sonable temper. 

In the case of Johnson v. The Columbus 
[unreported] I had occasion to remark on the 
spirit, which it is allowable, and even requi- 
site to introduce in causes of this description. 
The general considerations, expressed in that 
case, are applicable to this, and I shaU not 
now repeat them. Dating from the earliest 
precedents, the law, in regard to the of- 
fences of seamen, admits of the reasonable 
opeitition of clemency. This is an ingre- 
dient intimately interwoven with the whole 
doctrine on this subject. "At the same time," 
as Sir William Scott observes, "this must 
not be understood, as if the court would 
show such a blind indulgence as should over- 
rule the real justice of the case; it is only 
such an indulgence as the equitable consid- 
erations of public utility require, which can 
seldom, in such cases, any more than in 
others, be separated from particular jus- 
tice," 

Prom a full view of the conduct of the 
libellants, I cannot but consider them as 
very culpable, but not in an equal degree; 
and the mulcts, which I think I am bound 
to impose, will correspond to that diversity, 
Martin and Jackson, I shall view as not 
earning wages, after the 30th of January, 
and shall deduct three months' pay from the 
amount previously earned by them. Two 
months' pay will be deducted from the 
wages of Oliver, Hay, and Armstrong, each 
party to sustain their own costs. It will 
be understood, that in these deductions, ap- 
plied as mulcts for the offences of these 
men, I do not impute to them the very 
atrocious design, which the mate supposes 
they meditated against him, in the affair 
of the 30th of January. I have no doubt of 
the reality of his apprehensions; but I do 
not see sufficient evidence, to authorize a 
conviction, that the enormity suggested was 
intended. 

Some of the considerations, which have 
been expressed in giving an opinion on this 
case, would probably have had an opera- 
tion to mitigate the demand, which has been 



made, of an entire forfeiture of wages, if 
some circumstances, peculiarly irritating, 
had not been adopted against the officers, 
soon after the arrival of the ship. The death 
of Brown, which happened soon after the 
arrival, was imputed to the officers, and a 
charge of murder was instituted against 
them. From the imprisonment consequent 
on the first examination on that charge, 
they have been liberated. From all that has 
appeared on this hearing, I see no ground 
for such an imputation. It is said that 
the charge was made by a relation of the de- 
ceased, and not by any of the crew. It 
would appear, upon the facts now disclosed, 
that the said prosecution could not have 
originated without exaggerated representa- 
tions on their part. Whatever might have 
been their views on this subject, it is evi- 
dent from the testimony of Dr. Warren, that 
Brown's death could not have been occa- 
sioned by any injury sustained in the affray 
with the mate. It was from a cause which 
brings many victims to a premature grave. 
Dr. Warren who examined the body of the 
deceased, testifies that he never witnessed 
more decided marks of disease from the In- 
temperate use of ardent spirits. This ques- 
tion, however, has no intimate connection 
with this suit; but it having been intro- 
duced, what I have said has appeared to 
me to be required by the occasion. 

^, NOTE. The decree of the judge was that, as 
the balance of wages. Martin recover .?34.42; 
Jacksoii, $48.42; Hay, $71.84; Armstrong, .«;G7.71 ; 
Oliver. S04. 78; and each party pay his own costs. 
Mutinous and rebellious conduct on the part of 
a seaman will justify the master in ejeetinjr him 
from the duty of the ship. This will he a loffu] 
cause to refuse payment of his wages after his 
discharge, but, an acceptance of his services aft- 
erwards, will operate as a forsiveness of his 
offence, and a reinstatement in his former nosi- 
tion. Relf v. The Maria [Case No. 11.(592]; 
The Jlentor [Case No. 9,427]. In some verv ag- 
gravated cases, it would seem that all the wages 
due would be forfeited, if there had been no com- 
promise or re-acceptance of service. Habit- 
mi intoxication so as to incapacitate a seaman 
for the discharge of his duty, habitual disobedi- 
ence of reasonable commands, general neglect of 
duty, it would seem, will operate a forfeiture of 
wagos; but not a single act. See The Jfentor 
[supra] and the authorities there cited. But 
after a sufficient cause for forfeiture of wages 
has occurred, if the master, from the necessity 
of the case, has been obliged to retain the re- 
fractory seaman, it will not, of itself, operate 
as a forgiveness of his offence; and. therefore, 
the forfeiture will remain with its fullest effect. 
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MARTIN Y. WINSLOW. 

[2 Mason, 241.] i 

Circuit Court, D. Rhode Island. June Terra, 
1821. 

Notes — Ixdorsek — Demand — Delay — New 
Pkomise. 

1. In a suit by an indorsee against an indorser 
of a note payable on demand, the plaintiff must 

1 [Reported by William P. Mason, Esq.] 
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shew that the demand was made within a rea- 
sonable time on the maker for payment, other- 
wise the indorser is discharged. A delay for 
seven months to demand payment, unaccomr 
panied by any circumstances accounting for such 
delay, is an unreasonable delay. 
[Cited in Emerson v. Crocker, 5 N. H. 164; 
Sylvester v. Crapo, 32 Mass. (15 Pick.) 93; 
Poorman v. Mills, 39 Cal. 352.] 
2. A promise by an indorser to pay a note, 
after being discharged by neglect of due notice, 
is not binding, unless made with a knowledge 
of all the material facts. 
[Cited in Farrington v. Brown, 7 N. H. 274; 
Edwards v. Tandy. 36 N. H. 5.44; Spann 
v. Baltzell, 1 Fla. 301; Turnbull v. Mad- 
dux, 68 Md. 588, 13 Atl. 335.] 

Assumpsit by indorsee against indorser on 
a promissory note given by Lewis Rousma- 
niereto the defendant [Andrew Winslow], on 
4th September, 1819, for $1,129.76, payable 
on demand, at the New-England Commercial 
Bank in Newport On the trial upon the 
genei-al i^ue, it was admitted by the plain- 
tiff [William Martin] that the note never was 
lodged at the Commercial Bank, and that no 
demand was ever made for payment upon 
Mr. Rousmaniere personally in his life time. 
It further appeared, that Mr. Rousmaniere 
died suddenly on the 6th of May, 1820. After 
his death, a demand was made upon his ad- 
ministi'ators as soon as could be, and notice of 
non-payment, Rousmaniere having died in- 
solvent, was immediately given to the de- 
fendant, and payment demanded of him. 
The defendant said he had indorsed the 
note, and had received the notice, and being 
then insolvent, he said he had no objection 
to its coming in with his other debts. It 
did not appear, whether at the time of this 
convei-sation the defendant had any linowl- 
edge, that payment had never been demanded 
of the maker in his life time, or that the note 
had never been lodged at the bank. The 
present note -was a renewal of a note origin- 
ally given for the same sum, payable in nine 
months, which was indorsed by the defend- 
ant for the accommodation of Rousmaniere, 
and was delivered by the latter to the plain- 
tiff for the pui-chase money of a vessel bought 
by Rousmaniere of the plaintiff. 

Hazard & Hunter, for defendant, con- 
tended: (1) That demand of payment was 
not made of the maker within a reasonable 
time. It ought to have been made in his life 
time, and within a reasonable time after -the 
note was indorsed. (2) That as it did not 
appear, that the defendant knew of the omis- 
sion to lodge the note in the bank, or to de- 
mand payment in the maker's life time, the 
promise, such as it was, was not binding, 
being made in ignorance of the facts. 

Pierce & Pitman, for plaintiff, argued e 
conti-a on both points. 

STORY, Circuit Justice (charging jury). I 
have no hesitation in saying, that a note pay- 
able on demand must be demanded -within a 
reasonable time, otherwise the indorser is 



discharged. "What shall constitute a reason- 
able time is not a, matter of absolute certain- 
ty, as to' which a definite rule can be laid 
down. It must' depend on circumstances. 
But unless there be circumstances in the case, 
which account for the delay, a neglect to 
demand payment of such a note for more 
than seven months is an unreasonable delay, 
and discharges the indorser'. If the fact of 
such delay for such a length of time appear 
naked of all circumstances, it is a discharge 
of the indorser. And the onus to establish 
any justification or excuse for such delay 
lies on the plaintiff. It makes no difference 
in the case, that the indorsement was in lieu 
of a foi-mer security between the same par- 
ties, or was for -the accommodation of the 
maker; unless the indorser assented to the 
delay. It will be for the jury to decide, 
whether there are any circumstances in this 
ease, from which an assent to this delay 
can be inferred. 

Then, as to the second point, a promise to 
pay with a full knowledge of all the facts, is 
binding upon the indorser, although he might 
otherwise be discharged. But if he prom- 
ise in ignorance of material facts affecting 
his rights, it is not a waiver of those rights. 
The question then is, whether the indorser in 
this case had such knowledge. It may be 
inferred from the connexion between the 
parties, their near relationship, and the deep 
interest, which the defendant had in this 
paitleular ease to ascertain, after the death 
of the maker, his own responsibility as in- 
dorser. It may also be infen-ed from the 
language used by him on this occasion. He 
did not object to the delay, though he knew 
the length of time, which had elapsed since 
the note was given. As no objection of this 
sort was made, it leads to the presumption, 
either that the indorser understood origin- 
ally, that the note was to lie unpaid for a per- 
iod at least as long, or that under all the eii-- 
cumstances he did not deem it an unreason- 
able delay. He had no ground to presume, 
that any demand of payment was made of 
the maker in his life time, and the fact, that 
the first known demand was on the admin- 
istrators, and the first notice given to him 
after that demand, would strongly lead him 
to the conclusion, that there had been no pri- 
or demand. And in fact no prior demand was 
made. But as these are mere pi-esumptions 
of fact arising from circumstances, the jui-y 
will give them what weight they think them 
entitled to. 

The jury gave no verdict, having disagreed; 
and a new trial was had at June term, 1822, 
upon additional evidence, and a verdict returned 
for the defendant. 

[NOTE. For another action against Win- 
slow as indorser upon another of Rousma- 
niere's notes, see Thatcher v. Winslow, Case 
No; 13,863.] 

MARTIN, The D. R. See Case No. 1,030. 
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MARTINETTI et al. v. MAGUIEB et al. 

MAGUIRE et al. v. MARTINETTI et al. 

[Deady, 216; 1 Abb. U. S. 356.] i 

Circuit Court, California. April 20, 1867.2 

Theatres axd Shows— Injunctios—Colokable 

Imitation — Dkamatic Composition — 

Indecent Character. 

1. "Where a party seeks to enjoin another from 
the exhibition or performance of a spectacle or 
dramatic composition, he must show an es- 
clusire right in himself to the use of such specta- 
cle or composition, before his application will 
be allowed. 

2. Where two spectacles, called respectively 
the "Black Crook" and the "Black Rook" pro- 
duced the impression upon those who witnessed 
them that they were substantially the same: 
Md, that one was a colorable imitation of the 
other. 

3. The act of August 18, 1856 (11 Stat. 138), 
which gives "the proprietor of a dramatic com- 
position, designed or suited for public representa- 
tion, the sole right to represent the same, does 
not include a mere exhibition, spectacle or ar- 
rangement of scenic effects having no literary 
charactei^— the same not being a "dramatic com- 
position" within the meaning of the act. 

4. The act aforesaid purports only to apply to 
dramatic compositions "suited to public repre- 
sentation," and therefore it ought not to be 
construed to protect the proprietor of a compo- 
sition of an immoral or indecent character, in 
the exclusive right to represent lie same. 

5. In the exercise of its power to secure "to 
authors and inventors the exclusive right to their 
respective writings and discoveries" (Const, art 
I, § 8, subd. 8), congress may discriminate in fa- 
vor of good morals, and against vice. 

[Cited in Hoekett v. State, 105 Ind. 256, 5 
N. E. 178.3 

6. The power aforesaid is conferred on con- 
gress, not generally, but only as a means to this 
particular end— "To promote the progress of sci- 
ence and useful arts'^— therefore, it seems that it 
does not extend to writings of a grossly immoral 
or indecent character, or to inventions express- 
ly designed to facilitate the commission of crime. 

The complainants in [Julian] Martinetti 
and others against [Thomas] Ma-jjuire and 
othei-s brought suit to enjoin the defendants 
therein from performing or exhibiting a play 
or spectacle, called by them the "Black 
Crook," alleging that the same was a mere 
colorable imitation of a play known as the 
"Black Rook," which is the property of flie 
complainants. Thereupon, jMaguire and oth- 
ers brought suit against aiartinetti and oth- 
ei-s, to enjoin the latter from performing a 
play called by defendants the "Black Rook," 
alleging that the same was a mere colorable 
imitation of a play known, as the "Black 
Crook," which is the property of said com- 
plainants. 

Upon the filing of the bills, the complain- 
ants in each suit gave notice of an applica- 
tion to the court for a provisional injunction, 
as prayed for in the bill, until the final hear- 
ing. By consent of parties, the motions were 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and by Benjamin Vanghan Abbott, 
Esq., and here compiled and reprinted by per- 
mission.] 

2 [District not given.] 



heard together, upon the bills and evidence 
taken at the hearing. 

Hail McAllister, for Martinetti and others. 
Alexander Campbell, for Maguire and oth- 
ers. 

DEADY, District Judge. The bill of the 
complainants, Martinetti et al., charges, that 
on October 17, 1866, at New York City, one 
James Schonberg composed and copyrighted 
a dramatic composition called the "Black 
Rook," and then and there assigned the same 
exclusively to complainants; that complain- 
ants are the proprietors of the Metropolitan 
Theatre, in San Francisco, and are about to 
produce on the stage thereof said play of the 
Black Rook; that the defendants, Maguire et 
al., by improper means procured a manu- 
script copy of the Black Book from an em- 
ployee of complainants, and is exhibiting the 
same at the theatre of said defendants, Ma- 
guire'a Opera House, in San Francisco, to the 
injury of complainants; and that defendants 
before making such exhibition, changed the 
name of said play to the Black Crook, and 
also changed the names of the characters, and 
made some slight alterations in the dialogues 
and incidents thereof. 

The bill of the complainants, Maguire et al., 
charges, that about July 1, 1866, one Charles 
M. Barras, of New York City, composed a 
dramatic composition called the Black Crook, 
and eopyi-ighted the same; that said play 
was exhibited at Niblo's Theatre in New 
York, early in September, 1866, and contin- 
uously since that date, for the benefit of and 
with great gain to the author; that about 
March 25, 1867, the complainants became the 
exclusive assignee of the right to exhibit the 
Black Crook in the state of California, and 
in pursuance of such assignment, and by vir- 
tue of such right, are now exhibiting the 
same at Maguire's Opera House aforesaid; 
that during the exhibition of the Black 
Crook at Niblo's, as aforesaid, the defend- 
ants procured a copy of the same hy employ- 
ing one Schonberg, or other person, to at- 
tend such exhibition and take down the 
parts in shorthand, as they were spoken and 
acted by the playei-s; and that the defend- 
ants are now about to exhibit such play 
from the copy so obtained, at the Metropol- 
itan Theatre aforesaid, under the name of 
the Black Rook, to the damage of the com- 
plainants. 

A number of witnesses have been examined 
on ^ther side as to the identity of the plays. 
So far as I can judge from the evidence, the 
plays are identical. One of them must be a 
mere colorable imitation of the other. The 
triking similarity in the names— Black Crook 
and Black Rook— is enough of itself to sug- 
gest that the one is an imitation of the other. 
All the disinterested witnesses who have been 
present at the exhibition of the Black Crook 
at Niblo's and Maguire's agree in stating 
that they thought the plays the same. It is 
admitted and charged by Martinetti, that the 
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play now on exhibition at the opera liouse is 
substantially the play which he calls the 
Black Rook, and claims to be the proprietor 
of. For the purpose of the comparison, let 
it be assumed that the Black Rook is being 
played at Maguire's Opera House, and the 
Black Crook at Niblo's. Whatever may be 
the technical differences in the exhibitions at 
these two places, if the result is so nearly the 
same as to produce the impression that they 
are identical upon ordinaxy spectators, it 
seems to me that as a question of fact, 
one ought to be held a mere colorable imita- 
tion of the other. A play like this has no 
value except as it is appreciated by the thea- 
ti*e-going public. It cannot be read— it is a 
mere spectacle, and must be seen to be ap- 
preciated. If the similarity in general char- 
acter and effect between the alleged imita- 
tion and original, is sufficient to deceive the 
public who ordinarily witness such exhibi- 
tions, it is fair to conclude that the one is a 
pii-acy of the other. 

Which, then, is the original, and which is 
the imitation? The respective dates of their 
composition seem to furnish a satisfactory 
answer to this question. It is admitted that 
the Black Crook was composed and copy- 
righted in the early part of July, 1866, while 
it is not claimed that the Black Rook was 
composed) earlier than the middle of the Oc- 
tober following— and after the former had 
been exhibited at Niblo's for at least six 
weeks. Unless both are original composi- 
tions or contrivances— unless this striking 
similarity between them is a mere coinci- 
dence, I must conclude that the Black Crook 
is the original, and the Black Rook the imita- 
tion or copy. As neither of these spectacles 
have any substantial claim to originality, I 
suppose the coincidence is possible. But such 
coincidence is not probable, while all the oth- 
er circumstances of the case point to but one 
conclusion— that • the manuscript of the so- 
called Black Rook, procured in New York by 
Martinetti from Schonl>erg, was a mere col- 
orable imitation or copy of the Black Crook, 
obtained by improper means or without au- 
thority of the proprietors. 

Whether Maitinetti knew this fact at. the 
time or since, is immaterial. In any view of 
the matter, he has only the same right in the 
premises that Schonberg would have, if he 
were now the party before the court Under 
the circumstances disclosed by the evi'dence, 
the reasonable inference is, that Martinetti 
did not purchase the Black Rook, believing it 
to be an original composition of that name, 
but rather that he employed Schonberg, or 
some other, to procure a copy of the Black 
Crook, to which, after making some unes- 
sential changes upon it, he gave the name of 
Black Rook. No evidence is produced of the 
alleged purchase of the Black Rook, except 
the allegation to that effect in the bill. If 
Martinetti had purchased an original composi- 
tion, or what he believed to be such a com- 
position, called the Black Rook, which had 
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been copyrighted by the author, it is reasona- 
ble to infer that he would have taken an as- 
signment of the latter's right to himself, and 
have produced it here in evidence or account- 
ed for its absence. The omission to do this 
tends strongly to disprove the allegation of a 
purchase from Schonberg by Martinetti. 

On the other hand, it is admitted that Ma- 
guire has the legal right to exhibit the Black 
Crook in California, and also that the present 
exhibition at the Opera House, is being made, 
not from the copy obtained from the author 
at the time of the assignment by him to Ma- 
guire, but from a copy of the manuscript 
which Martinetti alleges that he obtained 
from Schonberg; and that Maguire's copy is 
now on the way here from New York. 

Martinetti's copy being prior in point of 
time to the assignment to Maguire, if it had 
been obtained by legitimate means, he would 
have the legal right to make an exhibition or 
representation of the play from such copy as 
against the author or his subsequent assigns. 
In that case, such copy would be the literary 
property of Martinetti, and the obtaining of 
a copy of this manuscript by improper means 
—without the consent of Martinetti— would 
be a fraud upon him. The purchase of this 
copy by Maguire's manager from Martinetti's 
employee— McCabe— was made under such 
circumstances, that he did not acquire any 
right thereby as against the lawful proprietor 
of the original. At the time of the sale Mc- 
Cabe declined to tell when, where, or how he 
got the copy. Maguire's manager then knew 
that the Martinettis were rehearsing the spec- 
tacle set down therein. The manager from 
these and other circumstances had good rea- 
son to believe that he was purchasing stolen 
property; and whether he believed so or not, 
as such was the fact, the effect is the same. 

But Martinetti had no literary property in 
the copy which he obtained from New York. 
By literary property, of course, I mean prop- 
erty in the composition, and not in the mere 
paper. The Black Rook, or manuscript in 
the possession of Martinetti, was itself a 
plagiarism of, or a slightly disguised copy of, 
the Black Crook. This being so, it was stol- 
en property in the same sense that the copy 
was which McCabe sold to Maguire, and 
thereforfe Martinetti has no literary property 
in it. He is neither the author, assignee or 
donee of the play or the manuscript of it. 
For this reason, I am clear that he cannot en- 
join Maguire from the use of his copy, how- 
ever obtained. In this respect, both parties 
are wrong-doers and in pari delicto. 

More than this, I suppose that the owner 
of a play who finds that a colorable imita- 
tion of it, or a true copy surreptiously ob- 
tained, is in the hands of a third person, may 
purchase the same, even if he should know 
at the time that the person from whom he 
is purchasing has obtained it from another 
improperly. This may be the easiest and 
cheapest way of protecting his rights as own- 
; er. In effect he is only buying his own prop- 
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erty— or buying his peace instead of going to 
law. 

This, I believe, disposes of all the grounds 
on which the complainants— Martinetti et al. 
—rely for an injunction, and their motion 
must, therefore;, be denied, with costs. 

On the other hand, if this play is a "dra- 
matic composition," within the purpose and 
meaning of the act of congress (4 Stat. 436; 
11 Stat. 138), the motion of the complainants 
— JIaguire et al. — for an injunction against 
Maitinetti et al. should be allowed. But as 
at present advised, I do not think it such a 
composition. All the witnesses agree— par- 
ticularly the experts— that the so-called play 
of the Black Crook has no originality, and 
that it consists almost wholly of scenic ef- 
fects, or representations taken substantially 
from well known dramas and operas. The 
evidence of W. B. Hamilton, the stage-man- 
ager of the Metropolitan, is explicit and sat- 
isfactory on that point. He has been an ac- 
tor since 1828, in both Europe and America. 
He appears to be well informed in what per- 
tains to his profession, and impressed me 
with his fairness and candor. 

The Black Crook is a mere spectacle— in 
the language of the craft a spectacular piece. 
The dialogue is verj' scant and meaningless, 
and appears to be a mere aceesswy to the 
action of the piece— a sort of verbal machin- 
ery tacked on to a succession of ballet and 
tableaux. The principal part and attraction 
of the spectacle seems to be the exhibition of 
women in novel dress or no dress, and in at- 
tractive attitudes or action. The closing 
scene is called Paradise, and as witness Ham- 
ilton expresses it, consists mainly "of women 
lying about loose"— a sort of Mohammedan 
paradise, I suppose, with imitation grottos 
and unmaidenlj' houris. To call such a spec- 
tacle a "dramatic composition" is an abuse 
of language, and an insult to the genius of 
the English drama. A menagerie of wild 
beasts, or an exhibition of model artistes 
might as justly be called a dramatic compo- 
sition. Like those, this is a spectacle, and 
although it may be an attractive or gorgeous 
one, it is nothing more. In my judgment, 
an exhibition of women "lying about loose" 
or otherwise, is not a dramatic composition, 
and, therefore, not entitled to the protection 
of the copyright act. On this ground, the ap- 
plication of Maguire et al. for an injunction 
is denied, with costs. 

But, further, the act of congress provides 
that a "dramatic composition" to be entitled 
to be copyrighted, must be "suited for public 
representation." What is intended by the 
word "suited ?" Simply that the composition 
is technically adapted to the stage, and capa- 
ble of being produced upon it? While it 
means this, I am inclined to think it means 
something more; that to be suited to public 
representation, it must be fit to be represent- 
ed. I do not for a moment suppose or pre- 
tend that congress has the power to interfere 
directly and prescribe a standard of good 



morals on this subject But the benefit of 
copyright is a privilege conferred by congress 
in pursuance of the constitution of the United 
States. In conferring this privilege or mo- 
nopoly upon authors and inventors, I suppose 
that it is both proper and constitutional for 
congress so to legislate, as to encourage vir- 
tue and discourage immorality. 

Congress has power "to establish an uni- 
form rule of naturalization." Const, art 1, 
§ 8, subd. 4, In exercising this power, it has 
always discriminated in favor of morality, by 
providing that on the hearing of the applica- 
tion for citizenship, the applicant must prove 
that for five years prior to such application, 
"he has behaved as a man of good moral 
character." 2 Stat 154. 

Besides, the i>ower to pass ^^hat are called 
copyright and patent laws, or as the consti- 
tution expresses it, to secure "for limited 
times to authors and inventors the exclusive 
right to their respective writings and discov- 
eries," is given not generally, but only as a 
means to this particular end— "to promote the 
progress of science and useful arts." Const, 
art 1, § 8, subd. S. Hence, it expressly ap- 
pears that congress is not empowered by the^ 
constitution to pass laws for the protection or 
benefit of authors and inventors, except as a 
means of promoting the progress of "science 
and useful arts." For this reason,, an inven- 
tion expressly designed to facilitate the com- 
mission of crime, as murder, burglary, for- 
gery or countei-feiting, however novel or in- 
genious, could not be patented. So with a 
di-amatic composition which is grossly inde- 
cent, and calculated to corrupt the morals of 
the people. The exhibition of such a drama 
neither "promotes the progress of science or 
useful arts," but the contrary. The consti- 
tution does not authorize the protection of 
such productions, and it is not to be presumed 
that congress intended to go beyond its power 
in this respect to secure their "authors and 
inventors the exclusive right" to the use of 
them. Upon this ground, I very much doubt 
whether the spectacle of the Black Crook is 
entitled to the benefit of copyright, even if it 
were admitted that it was a "dramatic com- 
position." 

In considering these questions, this court 
does not pretend to be the conservator of the 
public morals in this respect That is a mat- 
ter for the local legislature. But in giving 
constiTiction to the constitution and laws, 
when legitimately called upon to do so, it is 
the duty of all courts to uphold public virtue, 
and discourage and repel whatever tends to 
impair it Now, it cannot be denied that this 
spectacle of the Black Crook only attracts 
attention as it panders to a prurient curiosity 
or an obscene imagination by very question- 
able exhibitions and attitudes of the female 
person. True, the lawfulness of such an ex- 
hibition depends upon the law of the place 
where it takes place. But when the author, 
inventor or proprietor thereof asks the power 
of this court to protect him in the exclusive 
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right to make such an exhibition tinder the 
copyi'ight act, the matter-assumes a very dif- 
ferent aspect. I am strongly impressed with 
the conviction that an injunction should not 
he allowed in this case on the ground that 
the Black Crook is not "suited for public rep- 
resentation"— not fit to he exhibited— within 
the meaning of the act of congress; and on 
the further ground that it is not within the 
scope of the power granted to congress to pro- 
tect the authors or inventors of such exhibi- 
tions in "the exclusive right" to the use of 
them, as they neither promote the progress of 
science or useful arts. 
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Case No. 9,174. 

MARTINEZ V. The ANGLO NORMAN et al. 

[Newb. 492.] x 
District Court, B. D. liouisiana. Nov., 1834.2 
Collision— Tow— Short Hawser— Pkopek Meas- 

OBE OF PltEVENTION. 

1. Where it appeared, that while the libelant's 
schooner and a bark were in tow of a tow-boat, 
both vessels being astern of the tow-boai, the 
schooner by some mismanagement, ran in be- 
fore the bow of tlie bark, broke her own haw- 
ser, capsized and immediately sunk; and it fur- 
ther appeared that the cause of the disaster 
was the shortness of the hawser of the schooner, 
and the refusal of those in charge of her "to 
pay it out," in obedience to the orders of the 
master of the tow-boat; it was held that neither 
the tow-boat nor the bark was to blame, and 
that the libel should be dismissed. 

2. In a collision between two vessels, where 
it appears that one of them has neglected an or- 
dinary and proper measure of prevention, the 
burden is on her lo show that the collision was 
not owing to her neglect, but would have equally 
happened, if she had performed her duty. 

[Suit in admiralty by Ramon Martinez and 
others, owners of the schooner Anita, against 
the steamboat Anglo Norman and the bark 
Jane E. TVilliams for the recovery of dam- 
ages caused by collision.] 

C. Roselius, for libelants. 

Benjamin, Bradford & Finney, for the An- 
glo Norman. 

Durant & Hornor, for the Jane E. Wil- 
liams. 

MeOALEB, District Judge. In this case it 
appears that, while the schooner Anita be- 
longing to the libelants, and the bark Jane B. 
Williams were in tow of the Anglo Norman, 
both vessels being astern of the tow-boat, the 
schooner by some mismanagement, ran in be- 
fore the bow of the bark, broke her own haw- 
ser, capsized and immediately sunk. This 
suit is brought to recover the damages sus- 
tained by the libelants in consequence of the 
loss of their vessel; and they have filed their 
libel against both the tow-boat and the bark. 

An attentive examination of all the evi- 
dence has led me to the conclusion that the 
cause of the disaster was the shortness of 

1 [Reported by John S. Newberry, Esq.] 

2 [Decree affirmed in the circuit court. Case 
unreported.] 



the hawser by which the schooner was towed. 
It is impossible, it seems to me, tliat the loss 
of the schooner could have occurred in the 
manner spoken of by the witnesses, if the 
two vessels astern had been placed at an 
equal distance from the stern of the tow-boat. 
The evidence on behalf of the libelants is 
very strong in support of the position assum- 
ed by their proctor, that tl^e collision occurred 
in consequence of the wild and irregular 
steering of the bark; but on behalf of the lat- 
ter vessel, it is equally strong that the schoon- 
er was to blame. I can see no fair ground 
for giving judgment against either the tow- 
boat or the bark. The captain of the former 
repeatedly gave orders to the schooner, to 
"pay out" the hawser; and he was certainly 
not to blame if his orders were not obeyed. 
Nor could the bark be responsible for the de- 
ficiency in the length of the hawser, or the 
irregular steering which was the consequence 
of that deficiency. I am therefore of opin- 
ion that the libelants have failed to make 
out a case which would entitle them to the 
judgment of the court. 

In a collision between two vessels, where it 
appears that one of them had neglected an 
ordinary and proper measure of prevention, 
the burden is on her to show that the col- 
lision was not owing to her neglect, but would 
have equally happened if she had performed 
her duty. [Olapp v. Young, Case No. 2,7SG]; 
Abb, Shipp. 300, note. 

The libel must therefore be dismissed, with 
costs. 

The above case was taken by appeal to the 
circuit court, and the decree of the district 
court was affirmed by .Justice Campbell. 
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Case No. 9,175. 

MARTINS V. BALLARD et al. 

[Bee, 51.] i 

District Court, D. South Carolina. Oct. 1, 1794. 

Practice iu Abmiraltt — Libel m Peksonam — 
Tout— Damages. 
Damages will be assessed in this court, upon a 
libel in personam, for commission of trespass or 
tort upon the high seas. 
[Cited in Plummcr v. Webb, Case No. 11,233; 
Camden & A. R. Transp. Co. v. The Lotty, 
Id. 2.337a; New Jersey Steam Nav. Co. v. 
Merchants' Bank of Boston, 6 How. (47 
U. S.) 432.] 

In admiralty. 

BEE, District Judge. This is a libel for 
damages. The evidence is, in all material 
points, the same that was produced in the 
cause of Jansen v. The Magdalena [Case No. 
7,216], and these defendants; except only as 
to the matter of damages. I shall not, there- 

1 [Reported by Hon. Thomas Bee, District 
Juclge.] 
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fore, recapitulate that evidence; the former 
case having been so recently decided. 

The proceedmgs are, now, in personam; but 
the principles of both cases, as relates to the 
law of nations and to treaties, are the same. 
The plea to the jurisdiction of the court is 
made as by [William] Talbot, with this dif- 
ference, that, upon the former occasion, [Ed- 
ward] Ballard made default, and every charge 
was of course taken, as against him, jjro con- 
f esso. Here he has pleaded, and his advocate 
relies upon the ground not taken in the first 
case. I shall consider the arguments by which 
it is contended that a difference exists as to 
the merits. The former decree was founded 
on the 19th article of the treaty with the 
United Netherlands. It is said that Ballard's 
commission does not come within that article. 
It is also contended that the schooner L'Ami 
de la LibertS is a vessel belonging to the 
French republic, and therefore not within the 
letter or spirit of the 19th article of the treaty 
with Holland. That any American citizen 
may lawfully command a public vessel, under 
French authority, and may of right examine, 
on the high seas, vessels belonging to neutrals 
or to the enemies of France. Molloy, 1, 3, 12. 
That Captain [Peter] Martins, having made 
resistance to such examination, must abide 
by the consequences of his own imprudence. 
I have already declared my opinion of the 
authority under which Ballard acted. It runs 
thus: 

"In the Name of the French People. On 
board the Tigre, 13th of Germinal, 2d year 
of the republic, &c. Peter John Vanstable, 
rear admiral commanding a division of the 
naval forces of the republic, stationed on the 
coast of the United States of America. In 
consecLuence of the offer of citizen Sinclair to 
enter, voluntarily and from pure love of lib- 
eily, into the service of the French republic, 
and the engagement on his part to conduct 
himself altogether as a good French republic- 
an, I give him an order to take command of 
the schooner 'L'Ami de la Liberty,' and to 
fulfil the commission confided to him by me. 
(Signed) Rear Admiral Vanstable. 

"We Anthony Louis Fonsportuis, consul of 
the French republic, charged with the consul's 
oflice at Charleston, certify to all whom it may 
concern that the citizen John Sinclair, having 
declared to us his inability to go to sea, re- 
quires us to transfer the present commission 
to the citizen Edward Ballard. We have 
therefore transferred the said commission to 
the said Ballard, to be executed by him in 
the place of said Sinclair." 
Given at the consul's oflSce, 
This commission, however legal for the pur- 
pose mentioned in it, was illegal when ap- 
plied to others, so different from its tenor; 
and Ballard was highly crimhaal in so convert- 
ing and abusing it What proof is offered 
that this vessel belonged to the French repub- 
lic? The admiral's commission does not de- 
scribe her as such; nor is she so caUed in the 
consul's letter to the collector of Charleston. 
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He says, only, that she is under a special 
commission of Admiral Vanstable, charged 
by him with a secret expedition. That it is 
indispensable that she should be allowed to 
go to sea; and that she does not come within 
the embargo. But he does not say she belongs 
to the republic. If we examine the evidence 
of Mr. Airs, we shall find that at the time 
when she was employed by Admiral Vanstable 
in the business committed l5y him to Sinclair 
(which both Airs and Sasportas explained to 
be unrigging and prevention from sailing of 
certain vessels at Norfolk) he (Airs) sailed 
in her from the fleet to that place. She was 
then, he says, commanded by Ballard, and 
Sinclair appeared as a passenger on board. 
He says further: that she was raised from a 
pilotboat, and was fitted with railing and 
stanchions, and a streak above wale, for guns. 
When she an-ived here, she came in under 
American coloui^; Wallace the boarding of- 
ficer, minuted her as a Virginia pilotboat, 
armed in Norfolk. " The collector says she was 
entered as such, by Sinclair; that he alone 
managed all that related to her at the custom- 
house, even after she had been transferred by 
the consul to Ballard. Add to this Craig's evi- 
dence, and no doubt can remain as to her be- 
ing private, not public property. Here is, 
indeed, proof positive from the acknowledg- 
ment of Sinclair himself, and of Talbot, that 
she was owned in part by Smclair, whose 
partnership with the French republic is too 
ridiculous to be credited. All reliance upon 
the ground of her being a public vessel of 
that government must fail. As therefore Tal- 
bot, under the treaty with Holland, was not 
at liberty to capture Dutch property; as Bal- 
lard's was a private vessel, and himself in- 
capable of making lawful capture, for want of 
a lawful commission; I can do no otherwise 
in this case than I did in that of Jansen v. 
The Magdalena [supra], I must sustain the 
jurisdiction of this court, and declare the pro- 
ceedmgs of both these defendants to be whol- 
ly illegal. 

It remains to inquire whether the court has 
any, and what, further jurisdiction in cases 
of this nature. The 9th section of the judi- 
ciaiy law of congress vests this court with 
exclusive original cognizance of all civil 
causes of admiralty and maritime jm-isdiction. 
This necessarily includes all matters arising 
on the high seas, of a civil nature; all con- 
tracts, torts and trespasses; and, by the law 
of nations, is extended to all civil contests 
between our own citizens, and between for- 
eigners, as to the right of property which has 
been illegally and piratically taken on the 
high seas. Such property, may if retained, 
and brought within the jurisdiction of the 
court, be restored: and equivalent damages 
may be given, if it has been disposed of. The 
court may proceed civiliter, even where it is, 
expressly, without criminal jurisdiction. In 
Le Oaux v. Eden Doug. 594, it is shewn, by 
two cases, that the comt of admiralty in 
England, sitting as an instance court, restored 
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property taken by pirates, who had not been 
apprehended. 

The supreme court of the United States hav- 
ing:, in Glass v. The Betsey [3 Wall. (3 U. S.) 
6], decided that this court is possessed of aU 
the powers of a court of admiralty, whether 
as an instance or prize court, it must be au- 
thorized to inquire into, and to determine the 
quantum of damages and costs in all cases of 
trespass or tort. The case from Douglas 
above reported is supported by that of Liv- 
ingston V. M'Kenzie, in 3 Durn. & B. [3 
Term R.] 333. And similar proceedings have 
been had formerly in this court, as appears by 
reference to its records. I will, at present, 
content myself with mentioning the case of 
Walton V. Jeamans, in August, 174S [unre- 
ported]. There the defendant was condemned 
to pay £500 for unlawfully capturing and en> 
tering the libellant's vessel and taking there- 
from the goods, wares, and merchandise enu- 
merated in the libel. Hopk. 137, is full to 
the same point, viz. the power this court has 
to assess damages in personam. I shall pro- 
ceed to do so in. the case before me. 

•It is pretended by the defendants that they 
boarded the actor's vessel (Fortune der Zee) 
merely for the purpose of examining her. 
Why then did they, in the first instance, or- 
der her to strike? and why, after boarding 
her, and finding that she was Dutch property, 
did they not relinquish the prize? Their con- 
duct, on the preceding day, in the case of the 
Magdalena makes their real intentions too 
plain. But the bringing off the captain and 
crew of the Fortune, when they found them- 
selves obliged to give up the ship, serves to 
shew that the folly of their conduct was equal 
to the guilt of it: for had they been left, the 
vessel would have proceeded on her voyage, 
and the trouble and expense of this suit 
would have been spared. It has been proved 
that the sails and rigging were much injured; 
and though this has been attributed to the 
circumstance of the vessel's gomg into the 
Havanna, it is neither probable that it was 
so, nor was any evidence adduced to support 
the assertion. 

I find by reference to merchants of respectabil- 
ity, well acquainted with such business, that 
the amount of damages done to the sails and 
rigging could not be less than. . . Dollars 500 

The pay and wages of a captain 
and seamen to navigate her to 

Holland is, at least 300 

(I make no allowance for demurrage at the 

Havanna, as it appears that the vessel waited 

there for the fleet, not choosing to sail alone.) 

From statements in the libel, which are not con- 
tradicted, and from information of the wit- 
nesses, I calculate captain Martin's damage, 
by loss of clothes, plate, &c. at. . Dollars 750 

His pay as captain, from ISth May 
to 18th December, (seven months) 
when he may probably get back 
to Holland, amounts, at thirty 
dollars per month, to 210 

His expenses here for four months, 
at thirty dollars per month 120 

Counsel's fees 150 

Total amount Dollars 2,030 
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Of this sum I decree to the own- 
ers of the ship Dollars 800 

To the captain, as above Dollars 1,230 

As both defendants were included, by con- 
sent of their counsel, in this decision, I ad- 
judge and order that each of them pay one 
moiety, say ten hundred and fifteen dollars, 
of the above' total amount; and that they pay 
the costs of suit. I direct further that twelve 
hundred and thirty dollars be paid to the 
captain of the Fortune der Zee; and the re- 
maining eight hundi'ed deposited in the branch 
bank here, till applied for by the owner or 
ownei-s of the ship, or their authorized agent. 

[NOTE. Ballard, who had been surrendered 
into custody by his surety, made application to 
be allowed to take the oath for the relief of 
persons imprisoned for debt. The application 
was refused. Case No. 9,175. -There was an 
appeal in the case of Jansen v. Vrow Christina 
Magdalena (Case No. 7,216) to the circuit court. 
It was there affirmed. Case unreported. It was 
then appealed to the supreme court, when the 
decree was again affirmed. 3 Dall. (3 XJ. S.) 
133.] 



Case l^o. 9,176. 

MARTINS v. BALLARD. 

[Bee, 258.] 1 

District' Court, D. South Carolina. 1808. 

Imprisokment for Debt — Release— Torts. 

Persons confined in jail for torts and tres- 
passes do not come within the provisions of the 
act of congress, or that of this state [South Car- 
olina] for relief of insolvent debtors. 

The application now before the court is 
made on the part of Captain Ballard, who de- 
sires that he may be admitted to take the 
oath, mentioned in the act of congress, for 
the relief of persons imprisoned for debt. 
It has been objected that this act relates 
solely to persons confined for debt on exe- 
cution; and that Ballard does not come with- 
in that description. The law of this state 
for the relief of insolvent debtors excepts 
such persons as are in confinement for torts 
and trespasses; and it has been contended 
that the exception ought to prevail in this in- 
stance. That such is the proper consti'uc- 
tion of the state law is admitted by the op- 
posite counsel; but they assert that it can- 
not apply here. That the act of congress 
alone must guide the present decision, and 
that, in it, all civil actions are comprehend- 
ed. That it must be construed favourably, 
being in favorem libertatis. That confine- 
ment of debtors is contrary to every princi- 
ple of humanity. That the claim [by Peter 
Mai-tins] against [Edward] Ballard, for 
which he stands imprisoned, is by operation 
of law become, and must be considered as, a 
debt, within the meaning and intention of 
the law of congress. 

BEE, District Judge. As this is a case of 
first impression, I have considered it with 

1 [Reported by Hon. Thomas Bee, Distric* 
Judge.] 



MAIITIN (Case No. 9,177) 



[16 Fed. Cas. page 926] 



much attention. In order to determine it, 
we must look to the origin of the suit, and 
see in what predicament Ballard now stands. 
The suit was instituted, originally, for dam- 
ages, under the treaty with the United Neth- 
erlands. Ballard was taken into custody on 
a warrant out of this court, and gave bond 
with sufficient security to abide the court's 
decision. Previously to a final decision, his 
surety, or bail, applied here for leave to sur- 
render back the defendant to the custody of 
the mai'shal; and this was done according- 
ly. Ballard now applies for relief under this 
act of congress. 

It cannot be doubted that the act was in- 
tended solely for the relief of persons im- 
prisoned for debt. It speaks of such as may 
be in confinement "on executions issuing 
from any court of the United States for sat- 
isfaction of judgments in any civil actions." 
If this suit had been for debt, or on contract, 
I should have had no doubt upon the point; 
but, by reference to the treaty with the 
United Netherlands, we find that this suit 
originated in a violation of that treaty ex- 
pressly guarded against thereby. (See 13th 
article of that treaty.) We must, therefore, 
consider how far cases like the present could 
have been contemplated by congress, when 
they passed this act. Could they mean to 
discharge such offenders as Ballard; against 
whom the treaty expressly declares that 
their persons, as well as their goods, shall be 
answerable for any violation of its provi- 
sions? I am of opinion that the clause of 
the act relates not to him. To discharge 
him under the present application would, I 
think, shew a misconstruction of the law, 
and amount, on my part, to an infringement 
of the treaty. Let the application be dis- 
missed. 

[See Cases Nos. 7,216 and 9,175.] 



MARTIN, The THOMAS. See Case No. 13,- 
92G. 

MARTIN WHITE, The (MENDELL v.). 
See Case No. 9,419. 

MARTIN, The WILLIAM. See Case No. 17,- 
698. 



Case No. 9,177. 

The MARTIN WYNCOOP. 

[10 Blatehf. 167.] i 

Circuit Court, S. D. New York. Sept. 23, 1872. 

Collision — Specific KTegligesce Charged — 
Helm Shifteh — Kegligestlt Navigated. 

Where a libel, in rem, for a collision, alleged, 
that the collision occurred because the vessel 
sued shifted her helm from starboard to port, 
and it was not clear, on the evidence, that that 
was the fact, but the libel also alleged that the 
vessel sued could easily have avoided the colli- 
sion, but was so negligently and carelessly navi- 
gated, that she ran into the other vessel, which 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



was lying disabled, and the evidence sustained 
such allegation: held, that the failure to prove 
the alleged mode in which the collision occurred 
was no ground for refusing a decree to the libel- 
lants. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

Charles Donohue, for libellants. 
Robert D. Benedict, for claimants. 

WOODRUFF, Circuit Judge. I concur in 
the conclusion of the learned district judge, 
by whom, more than nineteen years ago, this 
case was decided. The libellants' schooner 
was suddenly disabled, and, while, with all 
diligence, her captain and crew were making 
the necessary repair, by which alone the 
schooner could be steered, the vessel mean- 
time lying with her head to the wind, and 
with little or any motion, except with the 
current, the sloop, the Maitin Wyncoop, hav- 
ing a range of the whole breadth of the 
North river, nearly three miles at the point 
in question, ran into her, and caused the 
damage for which recovery herein was 
sought- I cannot find that the schooner or 
her crew omitted any practicable and reason- 
able precaution to prevent the collision, or 
that they did anything which contributed 
thereto; and, that the sloop had abundance 
of time and opportunity to see and avoid the 
schooner, is most palpable. 

It is, however, most urgently insisted, that 
the decree should be revei-sed, because the 
precise mode in which the vessels were 
brought together, as stated in the libel, is not 
confirmed by the proofs; that is to say, that 
it is stated in the libel, that the sloop had her 
tiller to starboard, and would have cleared, 
and was, in fact, clearing the schooner, when 
her tiller was shifted to port, and she was 
thereby directed and navigated into the 
schooner. It Is claimed, that not only the 
positive testimony, but the manner in which 
the blow was given and received, disproves 
this allegation. 

There is, no doubt, some difficulty, upon 
the proofs, to explain precisely how the two 
vessels got into the position in which they 
were at the moment of the blow, that is, 
starboard bow to starboard bow, for that is 
the preponderance of the evidence. But, the 
allegation in the libel relates to the time 
when the danger was imminent, when those 
on board the schooner had actually hailed 
the on-coming sloop, when, as I think, for 
want of a proper lookout on the sloop, she 
had got herself in too near proximity to the 
schooner, and when, whether it is true that 
she ported her helm, or, in the excitement of 
the peril, neglected to keep off sufficiently, 
ought not to be made the test of the right of 
recovery. The substantial fact stated in the 
libel, that, at a time when, at such distance 
from the schooner that she could easily have 
passed on either side of her, she was so neg- 
ligently and carelessly navigated that she ran 
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into her, is, I think, fully proved. On that 
ground the libellants should have a decree, 
for the amount decreed helow, with interest 
and costs. 



MARTZ (OLEARY v.). See Case No. 2,873. 



Case No. 9,178. 

In re MARVIN. 
[1 Dill. 178; 1 3 Ohi. Leg. News, 394.] 
Circuit Court, E, D. Missouri. 1871. 

BANKnUPTCy— INSAKE DEBTORS— OBJECTION Oi 
GrUARDIAy. 

A person who is so unsound in mind as to be 
wholly incapable of n-anaging his affairs, cannot 
commit an act for which he can be forced into 
bankruptcy by his creditors against the objec-. 
tion of his guardian, 

[Cited in Re Pratt, Case No. 11,371; Re 
Weitzel, Id. 17,365.] 

[In review of the action of the disti-ict court 
for the Eastern district of aiissouri.] 

A petition was filed, in February, 1871, in 
the district court for the Eastern district of 
Missouri, by creditors, under the 39th section 
of the bankrupt act [of 1867 (14 Stat. 536)] 
for an adjudication of bankmptcy against 
AYilliam L, Marvin. Two acts of bankruptcy 
were charged: (1) That Marvin, being a mer- 
chant, on the 4th day of January, 1871, sus- 
pended and did not resume payment of his 
commercial paper within fourteen days, nor 
at any time thereafter. (2) That in January, 
1871, Marvin being insolvent, did suffer his 
property to be taken on legal process under 
writs of execution and attachment, with in- 
tent to defeat and delay the operation of the 
bankrupt act. Marvin, by his guardian, ap- 
peared and filed an answer to the petition, 
stating that on the 30th day of January, 1871 
(prior to the filing of the petition in bankrupt- 
cy), by due proceedings in the probate court 
of St. Louis county, Marvin was adjudged to 
be a person of unsound mind, and incapable 
of managing his affairs, and that by an order 
of said court B. D. Lee was duly appointed, 
and has qualified as guardian of the person 
and estate of the said Marvin. And the an- 
swer states that at the time mentioned in the 
petition, when the acts of bankruptcy were 
committed, Marvin was a person of unsound 
mind, wholly incapable of managing his busi- 
ness, and of committing any of the acts of 
bankruptcy charged against him, and had 
been in that condition of mind for more than 
six months before the commencement of the 
proceedings in banki-uptey. The district court 
(Treat, J.) held this to be a good answer to 
the petition, and accordingly overruled a de- 
murrer thereto, and the petitioning creditors 
electing to abide by the demurrer, their peti- 
tion was dismissed, and they bring the ques- 
tion into this court for review. 
s_ 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



Tatum & Horner, for petitioning creditors. 
B. D. Lee, opposed. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge, referring to the 
somewhat unsatisfactory state of the author- 
ities cited in the note, obsei*ved,. that upon 
consideration, the couit is of the opinion that 
a person who is so unsound in mind as to 
be wholly incapable of managing his affairs 
cannot in that condition commit an act for 
which he can be forced into banki'uptcy by 
his creditors, against the objection of his 
guardian. Whether such a person, on the pe- 
tition of himself or guardian, may, if insol- 
vent, go into voluntary bankruptcy, ihe court 
gives no opinion. Aflirmed. 

NOTE. Shelford says: "An inquisition of 
lunacy will not protect a lunatic against an ac- 
tion, and a commission of bankruptcy is a spe- 
cies of action against which lunacy cannot be 
used as a defense (Anon., 13 Ves. 590), if the 
act of bankruptcy was committed when the par- 
ty was sane; for a lunatic under the iniluence 
of that visitation cannot commit an act of bank- 
ruptcy;" citing Ex parte Priddy, 8th June, 
1793; Shelf. Lunatics, 429. See 2 Pars. Cont. 
(4th Ed.) 617, 3 Pars. Cont. (5th Ed.) 461, 
where the autnor seems to intimate a contrary 
doctrine, but no authorities to the point are 
cited. But see Ex parte Stamp, 1 De Gex, 345. 
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MARVIN v. CHAMBERS. 

[12 Blatchf. 495: i 13 N. B. R. 77; 1 N. T. 
Wkly. Dig. 365.] 

Circuit Court, E. D. New York. April 17, 1875. 

Baxkuuptot — Illegal Preference — Mortgage 
TO Secure Fotpre Credits. 

F., a dealer in boots and shoes, was accus- 
tomed to buy goods of C. At a time when he 
was not indebted to C, he applied to C. to buy 
more goods on credit, and it was agreed that C. 
should furnish him goods from time to time, 
on the security of a mortgage on certain lands 
of F. The mortgage was made by P. to C, be- 
ing, in terms, to secure any liability, not exceed- 
ing ?3,000, that might be incurred by P. to C, 
and being so drawn as to cover any present as 
well as any future liability. 0. afterwards sold 
goods to F. to the value of $800, who continued 
his business, but was. shortly afterwards, ad- 
judsed a bankrupt. The assignee in bankruptcy 
of F. brought this suit to set aside the mort- 
gage: JSeld, that the mortgage was valid to the 
extent of the goods sold by 0. to F. on the faitli 
of the mortgage. 

In equity. 

Richard Marvin, in pro. per. 
Charles M. Dickinson, for defendant. 

BENEDICT, District Judge. This is an ac- 
tion brought by Richard Marvin, assignee in 
banlcruptcy of Joseph Parrel, to set aside a 
mortgage made by Farrel to the defendant 
James Chambers. It appears, from tlie evi- 
dence, that Parrel was a dealer in boots and 

1 [Reported by Hon, Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 
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shoes, accustomed to buy goods of the de- 
iendant. On the 5th of June, 1874, Farrel, 
not being at the time indebted to Chambers, 
applied to Chambers to buy more goods upon 
credit, whereupon it was agreed that goods 
should be furnished him from time to time, 
upon the security of a mortgage upon certain 
lands. In pursuance of this ai'rangement, the 
mortgage in question was made, which, in 
terms, stated that it was given to secure any 
liability, not exceeding the sum of §3,000, 
that might be incurred by the mortgagor to 
the mortgagee. The clause in the mortgage 
is drawn to cover any present as well as 
any future liability; but, as before stated, it 
is admitted that no present liability existed 
at the time of its execution. Goods were 
thereafter sold by Chambers to Farrel, to the 
amount of some $800, and, no long time after- 
wards, Farrel became bankrupt. Now, Cham- 
bers claims to hold this mortgage as security 
for the value of the goods actually sold by 
him to Farrel upon the faith of the mortgage. 
The evidence contains some contradictory 
testimony as to whether Chambers knew that 
Farrel was insolvent at the time of the exe- 
cution of the mortgage; but, there is no dis- 
pute as to the fact, that, after giving the 
mortgage, Farrel continued his business, and 
actually received from Chambei"s some ?800 
worth of goods, which were purchased upon 
the faith of the mortgage in question. The 
case is thus shown to be one of a mortgage 
executed in good faith, for a present good con- 
sideration. Such a mortgage is protected by 
the bankrupt law^, and, to the extent of the 
advances actually made, is good as against 
an assignee in bankruptcy. 

There must, therefore, be a decree dismiss- 
ing the bill, with costs. 
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MARVIN V. DENNISON et.al. 

[1 Blatchf. 159; i 20 Vt. 662.] 

Circuit Court, D. Vermont. May Term, 1846. 

Ejkct-mext — Title— Possession— Proper Parties 
— Bond for Deed. 

1. The object of Ihe action of ejectment, as 
used in Vermont, is to settle the title and estab- 
lish the right of property, as well as to recover 
the possession; and the judgment is made con- 
elusive as to ail the parties. 

2. Where it appeared, in ejectment, that one 
of the defendants claimed title to the lands in 
question, under a mortgage from the others, and 
that the others were in the actual occupancy of 
the lands, there being no_ evidence, however, 
that the defendant claiming' as mortgagee was in 
actual possession: held, nevertheless, that he 
was properly joined as a party defendant in 
the action. 

. 3. It would seem, that any person under whom 
the tenant in possession may, legally speaking, 
be said to hold, whatever may be the nature or 
character of the tenancy, should be liable to be 
made a party to the action. 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.} 



4. It would seem, also, that a vendor may be 
joined with his vendee, where the latter holds 
under a bond or contract for a deed; or a trustee 
with his cestui que trust, where the latter is in 
possession under the trust title. 

This was an action of ejectment [by Eben- 
ezer Marvin agauast Isaac Dennison and oth- 
ei-s]. it appeared that one of the defendants 
claimed title to the lands in question, under a 
mortgage from the others, and that the others 
were in the actual occupancy of the lands; 
but there being no evidence that the defend- 
ant, so claiming as mortgagee, was in actual 
possession, it was objected that the action 
could not be maintained against him. The 
court overruled the objection, on the grounds 
and for the reasons stated in the following 
opinion. 

B. H. Smalley, for plaintiff. 
, Lucius B. Peck and Oliver P. Chandler, for 
defendants. 

Before NELSON, Circuit Justice, and 
PRENTISS, District Judge. 

PRENTISS, District Judge. The object of 
the action of ejectment, as adopted and in use 
in this state, is not merely to recover the pos- 
session, but to settle the title and establish 
the right of property as well as to recover the 
possession. To this end, and to prevent rep- 
etition of actions, the judgment, instead of 
leaving the title and right of property unset- 
tled, and the same question liable to be re- 
tried by successive suits, as at common law, 
is made conclusive as to all the parties. 
Looking to the purpose and effect of the ac- 
tion, as thus defined and regulated, it would 
seem that, as a general rule of practice nat- 
urally resulting therefrom, independent of 
any special legislative enactment on the sub- 
ject, any person under whom the tenant in 
possession may, legally speaking, be said to 
hold, whatever may be the nature or charac- 
ter of the tenancy, should be liable to be made 
a party to the action. 

How far the statute regulation, that "the 
action shall be brought as well against the 
landlord as the tenant in possession of the 
premises," which makes the joinder impera- 
tive, instead of leaving it optional with the 
plaintiff, as it otherwise would be, does or 
ought to be held to extend, is a question of 
construction. If it embraces all tenancies, 
tenancies of every nature and kind, then, of 
course, the parties to all not only may but 
must be joined. If it extends only to a par- 
ticular class of tenancies, such as are a-eated 
by lease, reserving rent, service, or other 
equivalent duty, where the relation of land- 
lord and tenant strictly and properly exists, 
as would seem to be the more reasonable and 
just construction, then all other tenancies, not 
within the particular regulation, remain sub- 
ject to the common rule, and the parties to 
them, like parties in other analogous cases, 
m§.y, but need not be joined. 

To the joinder of mortgagee with mort- 
gagor, we are not able to perceive any well 
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founded objection; nor any, we may add, to 
tlie joinder of vendor with vendee, where the 
latter holds under a bond or contract for a 
deed, or of trustee with cestui que trust, 
where the latter is in possession under the 
trust title. In these and other cases of a like 
nature, hut especially in that of mortgagee 
and mortgagor, there is such a relation or con- 
nection existing between the respective par- 
ties as constitutes a tenancy, though it may 
not amount to that of landlord and tenant 
within the meaning of the statute. A mort-- 
gagee, if he claims title under the mortgage, 
cannot be allowed, in contradiction to the ten- 
ancy, to set himself up, or claim to be treat- 
ed, as a sti'anger to the possession. If he 
claims nothing under the mortgage, and 
would, on that ground, not only discharge 
himself from, but recover costs, there can be 
no injustice or hardship in compelling him to 
disclaim, so that he may be forever estopped 
by matter of record fi-om setting up any title 
under the mortgage. 

If the mortgagee cannot be made a party, 
the suit would be, in a good measure, ineffec- 
tiial; since a judgment against the mortgagor, 
though conclusive upon his rights, would have 
no effect upon the rights of the mortgagee, 
who would be at liberty to bring an action 
in his own behalf and have the title tried 
over again, or to leave it unsettled and open 
to litigation during bis pleasure or until the 
statute of limitations should i*uu. Instead of 
such being the rule of practice, it would seem 
to be more consistent with the general reason 
and policy of the law, that all the parties to 
the title, under and subsidiaiy to which the 
possession is held, should be liable to be 
joined in the first instance, and the title final- 
ly settled as to all, in one suit. The fitness 
and propriety of this will appear none the 
less obvious, when it is considered that other- 
wise, especially where different courts, act- 
ing under different and independent jurisdic- 
tions, exist and may be resorted to, there 
might, possibly, be conflicting decisions upon 
the same title. 

As the mortgagee, even after default in 
payment, has no right, or but an imperfect 
right, under any view of the law, to the rents 
and profits, tmtil demand made or action 
brought, he can be answerable for them only 
when he has received them. It has been ar- 
' gued, however, that if there is a recovery 
against him for seizin and possession, there 
must also, of necessity, according to technical 
rules, be judgment against him for the rents 
and profits. But we see no such technical 
difficulty, nor indeed any practical difficulty 
whatever, if tlie parties plead severally, as they 
may do, in giving judgment in such case for 
the damages against the mortgagor alone. 

No adjudication of the state court has been 
brought to our notice or referred to by the 
counsel, nor are we favored with information 
in any other way how the subject is or has 
been considered there. We learn, however, 
that the precise question here presented was 

16FED.CAS. — 59 
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determined in this com't several years ago by 
the late Judge Thompson, and we all know 
how to appreciate the soundness, as well as the 
learning and ability of his judicial opinions. 
On the authority of that decision, thus in 
point, as well as upon our own judgment on 
the merits of the matter, given in the views* 
already expressed, the objection taken by the 
defendants' counsel must be overruled. 



Case No. 9,181. 

In re MARWICK. 

[2 Ware (Dav. 229) 233; i 8 Law Rep. 169; 
3 N. Y. Leg. Obs. 286.] 

District Court. D, Maine. May 31, 1845. 

Bankruptcy — PARTSEKsnip — Creditors — No 
JoiXT Estate — Isdividoal Creditors. 

1. Whether under the bankrupt act the cred- 
itors of a partnership can be allowed to prove 
claims against the separate estate of one of the 
partners to receive dividends, in concurrence 
with the separate creditors of the partner, when 
there is no joint estate and no living solvent 
partner — quaere. « 

[Cited in Re Johnson, Case No. 7,369.] 

2. If there be any joint fund, however small, 
such proof cannot be allowed, although such 
fund may have been created by the separate 
creditors purchasing some of the partnership 
assets, actually worthless, for the purpose only 
of creating it; for if there be a joint fund, the 
court cannot, under the statute, look behind the 
fact, to inquire how it has been produced. 

[Cited in Re Byrne, Case No. 2,2T0; Mead 
V. National Bank of Fayetteville, Id. 9,366; 
Re Dunham, Id. 4,144; Re McEwen, Id. 
8,783; U. S. v. Lewis, Id. 15,595.] 

[Cited in Harris v. Peabody, 73 Me. 269.] 

This was a case of objection to a proof of a 
debt. [Albert] Marwick, the bankrupt, in 
May, 1837, entered into a co-partnership with 
one Frederick Davis, and as partnei-s they 
purchased a quantity of provisions for the 
Georgia Lumber Company, to the amount of 
$800, for which they drew their bill on the 
company in favor of one Bradbury. Before 
the bill was paid, the company failed, and 
the failure of the company produced that of 
the copartnership of Marwick & Davis, by 
which the firm was dissolved. They after- 
wards gave their joint note for the sum 
remaining due, viz., $740.88. This note, 
Bi-adbury, for a valuable consideration, trans- 
ferred to Dole, with notice with that it was a 
partnei'ship debt. The assignee of Marwick 
& Davis, rendered in his account of the joint 
estate, Oct. 25, 1844, showing outstanding de- 
mands, in favor of the firm, to the amount of 
$13,000, which comprised the whole assets 
of the firm and which were all represented 
as utterly worthless. Dole, the creditor, 
proved his debt, Jane 17, 1842, The assignee, 
after rendering his first account, applied for 
liberty to compromise, or sell, the claim 
against the Georgia Lumber Company, which 
was disposed of for $40, of which a supple- 
mentary account was rendered, and the 

i [Reported by Edward H. Daveis, Esq.] 
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amount paid into court, April 25, 1845, to the 
credit of the joint estate. The final account 
of the assignee of the separate estate showed 
assets to the amount of 5545.93. Two debts 
have been proved and allowed against the 
estate, one by Charles E. Marwick, for §084.- 
'04, and the debt of Dole. Marwick objected 
to the admission of Dole's debt against the 
separate estate. 

WARE, District Judge. Two questions 
have been raised and argued in the present 
case. The first is, whether the creditors of 
a eopai-tnei-ship can, in any case, be ad- 
mitted to prove their claims against the sep- 
arate estate of one of the copartners, for the 
pui-pose of receiving dividends in concurrence 
Avith the separate creditors of the copartner. 
The second is, whether, admitting that they 
may in some cases, the partnership creditors 
can be admitted so to prove under the facts 
in this ease. 

The 14th section of the bankrupt act [5 
Stat. 448] provides, when two or more per- 
sons become bankrupt who are partners in 
ti-ade, that separate and distinct accounts 
shall be kept, in the settlement of their es- 
tates, of the joint effects of the firm and of 
the separate efCects of the several partners, 
and when the whole expenses are paid, that 
the net proceeds of the joint proi)erty shall 
be applied to the payment of the joint cred- 
itors, and the separate property of each part- 
ner shall be applied to the payment of his 
separate creditors, and that the creditors of 
the respective estates shall be allowed to re- 
ceive dividends from, the other estate only 
after the creditors of that estate shall have 
been fully paid. This is in substance the 
rule established by the law, ajid it is quite 
clear where there is both a joint and separate 
estate, that the creditors of neither can prove 
against the other estate for the purpose of 
receiving dividends, except from the surplus 
remaining after its own proper creditors have 
been fully satisfied. This general rule for 
marshaling the assets and claims is taken 
from the English bankrupt law. But under 
that system there are exceptions, as well es- 
tablished as the rule itself. One of these ex- 
ceptions is where there is no joint estate and 
no living solvent partner, as is the fact in 
the present case. In such a case, the joint 
creditoi's are allowed to prove and receive 
dividends against the separate estate, in con- 
currence with the separate creditoi's. Story, 
Partn. § 372; Eden, Bankr. Law, 172. But 
to bring the case within the exception, there 
must be absolutely no joint estate. If there 
be any, however small, the exception is not 
allowed, and it has been rejected where the 
joint estate amounted only to £1. lis. 6d. 
And again, there must be no living solvent 
partner— and solvent is here used not in its 
ordinary sense, that is, an ability to pay the 
whole of one's debts— but in the sense of non 
bankrupt partner. For though he may be in 
fact insolvent and imable to pay the whole of 



his debts, if he be not actually in legal bank- 
ruptcy, the exception is excluded and the gen- 
eral rule prevails. Ex parte Janson, 3 Madd. 
229, The principle is, that while there is any 
fund, however small, to which the joint cred- 
itors may resort, they cannot come against 
the separate estate in competition with the 
separate creditors; and though a person maj' 
be insolvent, if he be not in actual bank- 
ruptcy, and thus divested of all his property, 
he may still have the ability to pay part of 
his debts, and this possibility is held to be 
enough to exclude the joint creditors from 
shai'ing in the separate estate of the bank- 
rupt partner, except in the sui-plus after the 
separate creditors are paid. Such is the gen- 
eral rule under the English bankrupt laws, 
and such the character of the exception to 
the rule, which it is supposed may be admit- 
ted under our law. Our statute has adopted 
the general rule, without taking notice of any 
of the exceptions. It does not appear to con- 
template the case of there being no joint 
property, and as it passes it by in silence, it 
may be a grave question, whether it does not 
leave such a case open to the application of 
the general principles of equity. But as 
there is a joint fund in the present case, it is 
immaterial whether it does or not, unless the 
court may look behind the fact of there being 
a joint fund, to the manner in which it has 
been created. 

It appears from the proofs in the case, or 
the facts which are admitted, that the as- 
signee rendered in his first account of the 
partnership estate in October, 1844, in which 
the whole of the assets, consisting of out- 
standing demands, are represented as worth- 
less; that afterwards he applied for liberty 
to compromise or collect a debt, on which he 
obtained $40, and rendered into court a sup- 
plementary account; and it further appears, 
that the money to take up this note was ac- 
tually advanced by Charles E. Marwick, as 
creditor of the separate estate. Now, the 
argument is, that if the exception to the gen- 
eral rule of marshaling the assets and debts, 
established under the English bankrupt sys- 
tem, may be admitted under om' statute, 
then, as it is founded on the general prin- 
ciples of equity and distributive justice, a 
creditor of the sepai-ate estate ought not to 
be permitted to defeat the equity of the joint 
creditor, by purchaang for a small sum a 
partnership demand, for which nothing could 
have been obtained but for this purpose. Al- 
lowing the premises on which the argument 
is founded to be correct, it does seem to pre- 
sent itself with some force to the equitable 
consideration of the court. The effect in the 
present case will be, that the separate cred- 
itor will receive nearly the whole of his claim 
and the joint creditors but a small percent- 
age, if each is resti'icted to his own appro- 
priate fund. 

But after considerable reflection I have 
come to the conclusion, that, admitting the 
assumption on which the argument is found- 
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ed, it cannot prevail. In the first place, if 
this matter is viewed as a struggle between 
the two classes of creditors, it is a strife on 
tlie part of the separate creditors, not de 
lua'o captando, but de damno vitando. A 
creditor may, without any grave imputation 
'in the forum of conscience, be allowed all 
fair and legal means to avoid a loss, though 
it may incidentally be at the expense of an- 
other creditor. And though it is a maxim in 
equity jurisprudence that equality is equity, 
yet the court holds the maxim subordinate 
to legal priorities, which one party may by 
his diligence acquire over another. And fur- 
ther, the whole subject of marshaling the as- 
sets and daims between the joint and sepa- 
rate creditors in bankruptcy, involves some of 
the most difficult problems that occur in the 
whole i-ange of jurisprudence. It has hither- 
to been found impracticable to establish any 
genei-al rule that will meet the equities of 
all the various cases that come up in practice; 
and the courts have been finally compelled, 
instead of subjecting the whole to a rigor- 
ous analysis and extracting a system of rules 
which wUl carry out the principles of natural 
justice, to cut down the difficulties by estab- 
lishing a general rule, wbich at first seems 
conformable to general equity, and then to 
limit and qualify it by a niunber of arbitiury 
exceptions, in order to meet the particular 
equities of particular cases. Eden, Bankr. 
Law, 169, 174; Story, Partn. §§ 374, 382. 

This system is admitted to be not entirely 
■satisfactory; it has sometimes been departed 
from and again restored, and is now adhered 
to, not because it is in all respects conform- 
able to the principles either of positive law 
or of natural equity, but partly as a rule of 
convenience, as it has been sometimes called, 
-and partly because no system has been hith- 
erto presented as a substitute, which is not 
found to be encountered by equal difficulties. 
Dutton V. Morrison, 17 Ves. 207; Ex parte 
Elton, 3 Yes. 238. 

If, then, we admit that the equitable doc- 
trines of the English courts, in the adminis- 
tration of theii" banki'upt law, are applicable 
under our statute, how will the case stand? 
In the first place, if this fund had been 
Ijrought into court in consequence of the pur- 
chase of this note by any other person than 
a separate creditor, it is dear there would 
liave been an end of the case. What differ- 
ence does it malie that he has advanced the 
money, and thus created the fund? It was 
the duty of the assignee to make the most of 
the assets. If, with the knowledge that $40 
■could be obtained by the transfer of this note, 
he had rendered it into court as worthless, 
he might have been compelled to pay the 
money out of his own pocket. The fund 
would then have been produced in this way, 
and the joint creditor would have been in 
the same condition he is , now. It was not 
for the assignee to inquire who the purchaser 
was, or what were his motives in making 
the piu^chase. And even suppose that he 



might have done this and refused to sell to a 
separate creditor for such a purpose, the cred- 
itor might have gone to the debtor and. fm*- 
nished him the money to take up the note, 
and thus indirectly obtain the same result. 
And indeed this seems to have been the course 
adopted in the present case; for the note 
was nominally taken up by one of the com- 
pany, who was liable upon it, though the 
money was advanced by the creditor. So 
that if we were to adopt the principle of go- 
ing behind the fact of there being a fund, to 
inquire whether that had not been inequi- 
tably created by the management of the sepa- 
rate creditors, the com*t would at once be in- 
volved in inextricable difficulties. 

The object of this inquiry is to reach the 
supposed equity of the case, by making a 
more just and equal distribution of the as- 
sets between the different classes of credit- 
ors, and to prevent the separate creditors 
from creating out of worthless assets a small 
fund for the sole purpose of preventing the 
joint creditors from sharing with them the 
separate assets. But after all, is not this 
supposed equity more apparent than real? 
Each class of creditors originally trusted to 
different funds and different responsibilities, 
one to the social and one to the separate re- 
sponsibility. The general equity would, there- 
fore, seem in all cases to confine each class 
of creditors to that fund which they primarily 
trusted, unless in a case where there had 
been a fi'audulent or improper abstraction 
from one estate for the purpose of increasing 
the other. And this is the general rule, not 
only in bankruptcy, but in general equity. 
Each dass of creditors has a right of prior 
payment out of the estate to which he is sup- 
posed to have given credit, and the other 
dass can only go against the surplus. If a 
creditor of one partner attaches partnership 
property, his attachment only holds the right 
or interest which the parties shall be found 
to have in the property after an account is 
taken and the joint creditors are paid. Kent, 
Comm. (oth Ed.) 64, 65, note c; Story, Partn. 
§ 363. The equity of each class of creditors 
against their proper fund, certainly seems to 
be stronger than that of the other class who 
never could have looked to it for their se- 
curity, except so far as there might be a sur- 
plus after discharging its own proper liabili- 
ties. 

The general rule, therefore, has its founda- 
tion in natural equity, and it is established 
by the law. The law itself makes no excep- 
tion. Now, admitting the case of there being 
no joint estate to be a casus omissus, not 
contemplated and therefore not within the 
pm-view of the law, it certainly covers all 
cases where there is a joint fund, without 
inquiring into its origin. And it is a nde in 
the construction of statutes, that when the 
statute covers the whole case in all its cii'- 
cumstances, and makes no exceptions, none 
can be made by the court. 

My opinion, on the whole, is, that the proof 
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cannot be admitted against the separate es- 
tate, in competition with the separate cred- 
itors. 
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Case ITo. 9,18S. 

The MARY. 

[Blatehf. Pr. Cas. 618.] a 

District Court, S. D. New York. Jan. 17, 1863. 

Prize — Blockade — Coming out of Blockaded 
Port — No Papers — Admissions of Master. 

Vessel and cargo condemned for an attempt 
to violate the blockade. 

In admiralty. 

BETTS, District Judge. The above-named 
vessel, laden with a cargo consisting of cot- 
ton, tohacco, and spirits of turpentine, was 
captured, as prize of war, by the ship-of-war 
Mackinaw, Commander Beaumont, of the 
United States navy, on the 3d day of Decem- 
ber, 1864, on the Atlantic Ocean, in latitude 
32* ir north, longitude 78* 14' west, and was 
sent into this port for adjudication. On the 
22d day of December thereafter, the said 
prize vessel and cargo were seized and at- 
tached by the marshal, upon due process of 
law, and on the 10th of January, 1865, such 
attachment was by him returned in open 
court, and filed therein, upon which arrest 
and attachment due proclamation was made 
in court, and defaults were ordered and de- 
clared by the court, upon the motion of the 
United States attorney. The pleadings and 
proofs in the case, after such default was 
taken, and judgment thereupon was render- 
ed by the court, w^ere submitted to the Con- 
sideration of the court by the United States 
attorney, and judgment final was moved 
thereon, for condemnation and forfeiture of 
the said vessel and cargo. 

No paper documents proving the ownership 
of the vessel were discovered on boar'd the 
prize. Her master testifies on his examina- 
tion in preparatorio, that he believes she be- 
longed to a man residing in Nassau, N. P., 
named Ferguson; that she sailed under Eng- 
lish colors, and had no other on board; that 
she was captured for attempting to run the 
blockade imposed and maintained by the 
United States government against ports of 
the enemy; that he was appointed to her com- 
mand in Charleston by an agent of the owner, 
and took possession of her at Dewey's outlet, 
fifteen miles from Charleston; that he ship- 
ped all the crew but the mate and one man, 
at Charleston, November 22, 1864; that he be- 
lieves the vessel was built in Nassau; that the 
voyage on which she was captured began at 
Charleston, and was to have ended in Nassau; 

1 [Reported by Samuel Blatchford, Esq.] 



that her last clearing port previous to her 
capture was Charleston; that he has no bills 
of lading or other papers in his possession in 
relation to the vessel or cargo, and saw none 
signed, and does not know how many were 
signed; that the vessel was captured Decem- 
ber 3, 1864, off the coast of Charleston, in 
the Gulf Stream; that he knew of the war, 
and of the blockade of Charleston, when he 
sailed; that he was directed to throw over- 
board papers, if his vessel became exposed to 
capture; that he threw overboard papers in 
envelopes, the contents of which he did not 
know, on the appearance of a vessel previous- 
ly to the appearance of the one making the 
capture; that he supposed his vessel i-an the 
blockade of Charleston in going into that 
port; and that she sailed from Dewey's Inlet 
for Charleston, December 1st, and, on be- 
ing sighted and approached by the Mackinaw, 
surrendered herself immediately to that ves- 
sel. 

Francis Hertz, the only witness on board of 
the prize vessel at the time of her capture, 
who was examined in preparatorio, gives sub' 
stantially the same testimony as to the facts 
and circumstances of the voyage and the 
seizure of the prize. 

The result of the proofs is clear and satis- 
factory that the vessel and cargo were de- 
signedly employed, when arrested, in viola- 
tion of the lawful blockade of the port of 
Charleston, South Carolina. 

A decree of condemnation and forfeiture is 
accordingly pronounced against the vessel and 
cargo. 



Case Wo. 9,183. 

The MARY. 

[1 Gall. 206.] 1 

Circuit Court, D. Massachusetts. Oct Term, 
1812. 

Embargo— Intent — Voluntary Arrival — PRisfA 
Facie Case, 

To constitute an importation of a cargo into 
the United States, there must be a voluntary ar- 
rival within some port with intent to unlade the 
cargo. An involuntary arrival, by stress of 
weather, does not constitute an importation. A 
coming into port with a cargo is prima facie 
evidence of importation. 

[Cited in The Boston, Case No. 1,670; U- S. 
V. Lyman, Id. 15,647; The Gertrude. Id. ■'i.- 
370; "Waring v. Mayor of Mobile. 8 Wall. 
(75 U. S.) 116, 120; Kidd v. Flagler, 54 Fed 
369; The Coquitlam, 57 Fed. 717.] 

See U. S. V. Arnold [Case No. 14,469]; s. c, 
affirmed, 9 Cranch [13 U. S.] 104; U. S. v. 
Lindsey [Case No. 5.603]; The Mary, 1 
Dod. 68. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

There were two informations in this case; 
one against the schooner for taking on board, 
at Livei^pool in Great Britain, certain goods 

1 [Reported by John Gallison, Esq.] 
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of British manufacture, with intention to im- 
port the same into the United States, with 
the laiowledge of the master, against the 
act 1 March 1S09, c. 91, § 6 [2 Story's Laws, 
lllG; 2 Stat. 529, c. 24]; another against 
tlie cargo of the schooner, being goods of 
British manufacture, for heing imported into 
the United States, contrary to the same act 
(section 5). By consent, hoth informations 
were heard together upon the facts stated 
by the disti*ict judge in his decree, and the 
papers transmitted on the appeal. In that 
decree, the facts are stated as follows: "These 
goods were shipped on board the Mary at 
Liverpool, in November last, by Garter and 
Storr, citizens of the United States, establish- 
ed and doing business as merchants at that 
place. The destination of the vessel was for 
Amelia Island, or any port to which she 
might be ordered to proceed by said Stephen 
Higginson, Jr. The bills of lading, in posses- 
sion of said Higginson, bear date Nov. 13, 
A. D. ISll. The vessel touched at Lisbon, 
where the master was for some misconduct, 
or unsatisfaetoiT behavior, displaced, and 
John Baxter received the command by ap- 
pointment of the American consul. On the 
28th Feb. said Baxter received his instruc- 
tions from the consul, and was directed to 
proceed with said vessel to Boston Bay, and 
there to await the coming of a pilot boat, 
which would convey the instructions of said 
Higginson, and which were to be pursued. 
He was not to proceed into port with said 
vessel, unless so ordered by said Higginson, 
or unless he should learn, that goods pur- 
chased prior to the non-importation law would 
be admitted to entry. Soon after receiving 
these instructions, said vessel sailed from 
Lisbon, and on the 10th of April, having ar- 
rived in Boston Bay, was boarded about four 
miles from the Boston Light House, by a 
pilot boat, bearing a letter from said Higgin- 
son to Baxter, the master, directing him to 
proceed to Halifax. It appears to have been 
the determination of the master to comply 
with these instructions. But a strong head 
wind prevented an immediate departure from 
the bay, and in an hour after the receipt of 
the letter, the weather was such, that the 
master found it necessary, for the safety of 
the vessel and cargo, and of the crew, to 
seet a place of safety, and came to anchor 
in Nantasket Koads. About 4 o'clock p. m. 
on the same day, possession was taken of the 
vessel by a revenue cutter, and the next day 
she was brought under detention into the 
inner harbor. A manifest of the cargo was 
forthwith presented to the custom-house, with 
a destination expressed and claimed for Hal- 
ifax, but intelligence of the recent embargo 
act having that day reached Boston, the col- 
lector considered himself restrained from 
permitting the departure of said vessel. A 
seizm-e was afterwards made, and this libel 
was filed, alleging said cargo to be liable to 
forfeiture under the 5th sect, of the act of 
March 1, 1809." 



G. Blake, for United States. 
C. Jackson, for claimants. 

STORY, Circuit Justice. From an examin- 
ation of the facts, (the result of which does 
not seem contested) I am satisfied that an 
actual landing of the goods was not intended 
to be made in any port of the United States, 
contrai-y to the statute; and that the goods 
of course were not put on board with that 
intent. It would seem, therefore, that no 
forfeiture could attach to the' vessel, or cargo. 

But it is contended on the part of the Unit- 
ed States, that as the vessel arrived volun- 
tarily within four miles of the coast, the im- 
portation became complete into the United 
States, as to its effects both on vessel and 
cargo. That as to the former, such arrival 
rebuts all presumption of a contrary inten- 
tion, because the whole papers and evidence 
show, that the goods were laden with an in- 
tention to come as near the coast, as within 
four miles; and that as to the latter, the 
subsequent necessity imposed on the party, 
of coming into port, will not suspend the for- 
feiture fixed by the prior importation. 

In support of this argument, the attorney 
for the United States has cited the 4th sec- 
tion of the act, 1 March 1809, c. 91 [c. 24], 
which declares, that it shall not "be lawful 
to import into the United States, or the tei*- 
ritories thereof," &c. any goods of British 
gro'n''th, produce or manufacture, &e.; and 
also the 27th sect, of the collection act of 
2 March. 1799 [1 Stat- 648;i, which prohibits 
any goods from being unladen from any ves- 
sel, "bound to the United States," within four 
leagues of the coasts thereof. The attorney 
further argues, that as to revenue eases, the 
term "import" means merely "bringing into," 
and that the limits of the United States ex- 
tend to a greater distance than a marine 
league from the shore; and as to enclosed 
bays, like Boston Bay, at least in a direct 
line across from the head lands. 

I will not undertake to decide how far, in 
a national view, the limits of the United 
States extend on the sea coast. Perhaps the 
argument of the "attorney on this head may 
be perfectly consistent with the law of na- 
tions, but as to revenue laws, I am well sat- 
isfied that an importation into the United 
States, means not merely a bringing within 
our jurisdictional limits, but also a bringing 
into some port, harbor, or haven, with an 
intent to land the goods there. It is undoubt- 
edly ti*ue, that the mere act of coming into 
a port, though without breaking bulk, is 
prima facie evidence of importation. Yet even 
this presumption may be rebutted. If a ves- 
sel come in by distress, or to avoid capture, 
it has never been considered as an importa- 
tion, as to foreign ships; nor could a differ- 
ent rule be applied as to citizens. The Elea- 
nor, 1 Edw. Adm. 135; The Paisley, Id. Ap- 
pend. 17; Keeves, Shipp. (2d Ed.) 197; Bunb. 
236. Indeed it has been doubted, whether 
an arrival within the limits of the port of 
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London, though it should seem nearly twenty 
miles below the usual places of unloading, 
constituted an importation. Leaper v. Smith, 
Bunb. 79. Upon a careful examination of 
the ease of U. S. v. Vowel, 5 Grauch [9 U. S.] 
368, the court evidently consider, that an im- 
poiiiation into the United States did not mean 
an arrival w'ithin the limits of the United 
States, or even of a collection district, but 
within some port, harbox*, &c. with an inten- 
tion there to unload the goods. The case 
there was, that a cargo of salt had arrived 
within the collection district, but not within 
the port of Alexandria until after the repeal 
of the act, levying a duty on salt. The words 
of the first act were, that a duty should be 
levied upon all salt, &c. "brought into the 
United States," from any foreign port or 
place, &c. (Act Aug. 10, 1799, e. 39, § 1), and 
of the supplementary act, upon all salt "im- 
ported into the United States" (Act July 8, 
1797, e. 15, § 1). The court held that the duty 
was not payable, because it did not accrue 
until the vessel arrived at the port of Alex- 
andria. They consequently held, that until 
such arrival the importation was not com- 
pleted. 

The statutes of the United States on the 
subject of the revenue, evidently adopt the 
same construction. The 32d sect, of the col- 
lection act of 2 March, 1799, c. 128 [1 Story's 
Laws, 601 (1 Stat. 651, e. 22)], contemplates 
the case of a vessel arriving at a port of the 
United States, with a destination of her car- 
go to a foreign port, and provides that, in 
such ease, the cargo shall not be liable to the 
payment of duties. The 2d section of the 
act, 22d P"'eb. 1805, c. 78 [2 Story's Laws, 962 
(2 Stat. 316, c. 18)], has a similar provision. 
I consider, therefore, the mere arrival within 
the jurisdictional limits of the United States, 
even supposing that they extend beyond a 
mai-iiae league, and to the four miles stated 
in the evidence, as not constituting an im- 
portation -within the purview of the law. 
If this be true, there can be no doubt that 
the subseauent arrival within the port of 
Boston, in consequence of sti-ess of weather, 
cannot be considered as an importation. The 
cases of distress and wreck are exempted 
from the operation of these, and I believe 
most other revenue laws. See Sheppard v. 
Gosnold, Yaughan, 159, 166; Courtney v. 
Bower, 1 Ld. Raym. 501; Hale, "Customs;" 
Harg. Law Tracts, 123; Peisch v. Ware, 4 
Granch [8 U. S.] 347, 355, note; Keeves, Shipp. 
(2d Ed.) 196, etc.; Reniger y. Fogossa, 1 
Plowd. 1; Hardr. 358, 361; 2 Ruth. Inst. 353. 

On the whole, I am satisfied that neither 
vessel nor cargo is forfeited. There was no 
loading with an illegal intent to import into 
the United States, which would affect the 
former with forfeiture, and no voluntary il- 
legal importation, which would contaminate 
the latter. 

I affirm the decree of the district court as 
to vessel and cargo, but I shall certify rea- 
sonable cause of seizure. Restored. 



Case No, 9,184. 

The MARY. 

[1 Gall. 620.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 

1813.2 
Pkize— ExEsiy Fropeuti- — Ksowlbdge op "War. 

A shipment made from the enemy's country 
after a knowledge of the war, by an American 
citizen, subjects the property to confiscation as 
prize of war. 

Appeal from the district court of the Unit- 
ed States for the district of Rhode Island. 
In admiralty. 

Boss & Woodwai'd, for captors. 
Searle & Crapo, for claimant. 

STORY, Circuit Justice. The brig Mary 
and cargo were captured on the 22d of April, 
1813, by the privateer Paul Jones, Captain 
Taylor, being then on a voyage from Water- 
ford, in Ireland, to Newport, with a cargo of 
British merchandize on board. It appears 
in evidence and is admitted, that the brig, 
with her cargo on board, sailed from Bristol 
on the 16th of August, 1812, and having re- 
ceived damage at sea, put back into Water- 
ford about five days afterwards, and re- 
mained there until the 7th of April, 1813, 
when she sailed, by permission of the Brit- 
ish government, for the United States. The 
declaration of war was published in the Lon- 
don Gazette on the 26th of July, 1812, and 
was well known at Bristol within one or 
two days after. The invoices of the cargo 
are dated the 13th of August, 1812, and it 
seems the whole is insured in England; but 
the exact day, when the shipment was ac- 
tually made, does not precisely appear. No 
claim is interposed for the brig; but the 
cargo is claimed by a Mr. Nanning I. Visch- 
er, as administrator of a General Fisher, an 
English gentleman, who is said to have died 
in England, and whose heirs are said to re- 
side in this country. The cargo is alleged 
to have been shipped, as an investment of 
part of the proceeds of General Fisher's es- 
tate, for the benefit of his heirs. Who these 
heirs are, and how they claim, is not stated. 

From the evidence in the cause, which I 
forbear to detail, I am by no means satisfied 
of the verity of the facts alleged in the 
claim; and I think it would be very diffi- 
cult to establish the title to be bona, fide 
American. There are instructions in the 
letters found on board, which carry a pretty 
strong odor of concealed British interests, al- 
though written after knowledge of the war. 
At all events here is a clear trading with the 
public enemy after knowledge of the war; 
and I cannot open the case to show, that the 
goods were purchased and shipped before 
that time. 

I condemn the brig and cargo, as enemies' 

1 [Reported by John Gallison, Esq.] 

2 [Affirmed in part and reversed in part in 8 
Oranch (12 U. S.I 388.] 
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property, and reverse the decree of the dis- 
trict court. 

Affirmed as to tlie ship; and reversed as to 
the cargo, upon another point appearing npon 
further proof ordered. 8 Cranch [12 TJ. S.] 388. 
See The St. Lawrence [Case No. 12,232]. 



Case ITo. 9,185. 

The MARY. 

[1 Mason, 365.] i 

Circuit Court, D. Massachusetts. May Term, 
1818. 

Shippikg—Privateek—Da3iages— Owner- 
Estoppel. 
If a person has in the acts of court asserted 
himself as part owner of a privateer, he will be 
responsible as such owner for damages assessed 
against such privateer, although his name be 
not in the ship's papers. 

This cause having been decided in favor 
of the privateer Cadet against the claim of 
the privateer Paul Jones the damages were 
assessed against the owners of the latter, 
under tlie decree of the supreme court, 
which is reported at large in 2 Wheat. [15 U. 
S.] 123. At May term, 1817, of the circuit 
court, process issued against the owners, 
who were named in the commission and 
ship's papers, for the damages so assessed; 
but the process was returned unsatisfied. 
And at October term, 1817, the plaintiffs filed 
a petition praying for a monition against 
Messrs. Bryant and Sturgis as joint owners, 
to compel them to pay the damages. It ap- 
peared of record in the proceedings, that at 
May term, 1816, Messrs. Bryant and Stur- 
gis filed a petition in the circuit court, alleg- 
ing that the Mary [Thomas, master] had 
been condemned in the district court of 
Jlaine, "to them the petitioners and others, 
owners of the private armed vessel Paul 
Jones as captors;" that the same decree had 
been affirmed in the circuit court "adjudging 
the said vessel and cargo to the petitioners 
and others, said owners, as captors;" and 
praying a delivery of the proceeds to them 
on bail pending the appeal to the supreme 
court. This petition was resisted on the 
part of the owners and officers of the private 
armed vessel Cadet, and finally an agree- 
ment was entered into by the parties, at the 
same term, as follows: "In the case of the 
application of Messrs. Bryant and Sturgis, 
in behalf of themselves and others, owners 
of the private armed vessel Paul Jones, &e. 
praying that the proceeds of the prize vessel 
might be paid out to them, on giving bonds, 
&c. It is agreed by the parties in interest, 
that one half of the said proceeds be paid 
out as prayed for and one half thereof be in 
like manner paid out to the adverse claim- 
ants, (the owners of the Cadet,) each giving 
therefor such security as the other shall ap- 
prove, to be appi-oved by the judges at cham- 
bers, or in court." The proceeds were paid 

1 [Reported by William P. Mason, Esq.] 



out accordingly, and the proper approved s'e- 
ein-ity given, and Messrs. Bryant and Stur- 
gis received one moiety thereof. 

A monition was granted by the court 
against Messrs. Bryant and Sturgis, to ap- 
pear and show cause, why the damages 
should not be paid by them. At the return 
of the monition they accordingly appeared, 
and filed a special answer, and defensive 
allegation on oath. It stated that at the 
time of the equipment and commissioning of 
the Paul Jones, she was armed by one Sam- 
uel Hubbard, who gave, bonds at the cus- 
tom house on the outfit for the cruise; that 
after the equipment of the Paul Jones, one 
Joshua Hilton representing himself a part 
owner, and being indebted to the respond- 
ents, proposed to give them" one sixteenth 
part of the Paul Jones for five hundred dol- 
lars, in satisfaction of their demand, to 
which the respondents assented; that no 
written conveyance has been since made, 
and no inoney or settlement with Hilton up- 
on that contract, although it was, and is, 
the expectation of the respondents to allow 
the said sum in account with Hilton on set- 
tlement; that the said Hubbard was consti- 
tuted agent for the privateer, and that the 
proceeds have been paid into his hands, and 
are received by him for payment of the 
sums due in this case; and they, therefore, 
prayed that a monition might issue to the 
said Hubbard, and his sureties, on the cus- 
tom-house bond, and to the other owners, to 
pay the amount before the respondents 
should be made liable; and they -submitted 
to the court the question of their liability. 

The court directed a monition against 
the sureties in the said bond. And the ques- 
tion as to the liability of Biyant ajid Sturgis 
as owners, was several times spoken to by 
Mr. Sprague, for owners of the Cadet, and 
by I/. Shaw, for respondents. 

STORY, Circuit Justice. Whatever might 
have been my opinion upon the special facts 
stated in the answer, as to which I affirm 
and deny nothing, I am very dear, that the 
proceedings of Messrs. Bryant and Sturgis, 
in the acts of court, in which they assert 
themselves to be owners, and Claim a deliv- 
ery of the prize proceeds on bail in that char- 
acter, are conclusive upon them, and they 
cannot now be permitted to deny, that they 
are owners at least to the extent of being 
responsible for the damages in this case. 
This case is much stronger than that of The 
Nostra Signora de los Dolores, 1 Dod. 290, 
where Sir William Scott held a person liable, 
as owner, for damages, although his name 
was not in the ship's papers. There the 
party had only asserted himself owner by 
acts in pais; here the respondents assert it 
by acts of. record, and must be estopped by 
such acts. The prize proceeds were deliv- 
ered to them on bail, in virtue of their char- 
acter as owners. How can the court now 
consistently permit them to shake off the 
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character they have voluntarily assumed? 
There must then be a decree against them 
for payment of the damages; but we will do 
all we can to relieve them, by calling, with 
the consent of the plaintiffs, in the first in- 
stance, upon the original owner and his 
sureties, and suspend process to compel pay- 
ment, until we see if that proceeding be ef- 
fectual. 

The money was afterwards paid by the sure- 
ties of the original owner. 



Case No. 9,186. 

The MARY. 

[1 Paine, 180.] i 

Circuit Court, S. D. New York, April Term, 
1822. 

Seames's Wages — Ltes^TVuen Enforced — 
Waivek — Bona Fide Puuohasbr. 

1. No rule has ever been adopted by the mari- 
time law, either of England or this country, 
prescribing the time within which mariners 
should proceed to enforce their lien for wages. 
Necessity of jome rule. 

[Cited in Cole v. The Atlantic, Case No. 2,976; 
Packard v. The Louisa, Id. 10,652; Pierce 
V. The Alberto, Id. 11,142; The Galloway 
C. Morris, Id. 5,204.] 

2. The lien of mariners has no analogy to 
common law liens, as regards the possession of 
the subject. 

[Cited in Edwards v. The Robert F. Stockton, 
Case No. 4,297.] 

3. A forbearance by seamen to libel a vessel 
at a port where they are discharged, before the 
end of the voyage, does not amount to a waiver 
of their lien, as against a subsequent bona fide 
purchaser. Difference between a bottomry lien 
and a lien for wages as respects delay in en- 
forcing it 

[Cited in Knox v. The Ninetta, Case No. 7,- 
912; The Bolivar. Id. 1,610; The Avon, Id. 
680; Crosby v. The Lillie, 40 Fed. 368.] 

[Distinguished in The -Rover v. Stiles, 5 
Blackf. 485.] 

4. A vessel sailed with a cargo on a voyage 
from New- York to New-Orleans and back. She 
remained at New-Orleans more than a year after 
her arrival, waiting for freight. Not obtaining 
any, the master discharged the seamen,' whom he 
persuaded to return with him in another vessel 
to New- York, to get their wages. Afterwards, 
while the vessel was at New-Orleans, she was 
sold, and went a voyage to Liverpool, and 
thence to New- York. Eeld, that the seamen 
could libel her on her arrival at New- York, and 
that they were entitled to their full wages to 
the time of their return to that city. 

[Cited in The Utility, Case No.* 16,806; 
Thompson v. The Oakland, Id. 13,971; 
Knox V. The Ninetta, Id. 7,912; Edwards v. 
The Robert P. Stockton, Id. 4,297; Pack- 
ard V. The Louisa, Id. 10,652; The D. M. 
French, Id. 3,938; The Galloway C. Morris, 
Id. 5,204; Southard v. Brady, 36 Fed- 561.] 

[Distinguished in The Rover v. Stiles, 5 
Blackf. 485.] 

This was an appeal from a decree of the dis- 
trict court for the Southern district of New- 
York, sustaining a libel for seamen's wages. 

The respondents shipped on board the 
Mai's', as mariners, in June, 1818, on a voy- 
age from New- York to New-Orleans and 

1 [Reported by Elijah Paine, Jr., Esq.] 
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back to New- York, or such other port as the 
ship might take freight for. Freight was 
earned to New-Orleans, but the ship re- 
mained at that port, after her ai*rival, until 
August, 1819, without obtaining freight for 
any other port, when the master, in pursu- 
ance of what he deemed his duty, discharged 
the seamen and left the ship himself. In 
October following, the present claimant pur- 
chased the ship, and sent her the next March 
on a voyage to Liverpool, and thence to New- 
York, at which latter place she arrived in 
July, 1820, and was soon after libelled by the 
respondents. The respondents were dissuad- 
ed from libelling the ship at New-Orleans, 
by the master, who informed them, that if 
they would come on with him to New- York, 
he would see them paid. The district couit 
allowed full wages until the return of the 
seamen to New- York. [Case unreported.] 

W. Slosson and J. Bulkley, for appellant, 
contended that, as the vessel did not earn 
freight after her arrival in New-Orleans, the 
seamen were not entitled to full wages; 
freight being the mother of wages. 3 Johns. 
154, 518; 9 Johns. 350; 11 Johns. 279; Abb. 
Shipp. 430, 434, 483. And that, not having 
libelled the vessel in New-Orleans, where 
they might have done it, but having elected 
to return to New- York and look to the own- 
ers or master, they had either waived their 
remedy against the ship, or been guilty of 
such laches, that they could not proceed 
against her, in the hands of a bona fide 
purchaser. Code de Comm. arts. 191, 196; 
Abb. Shipp. 465, 470, 9iote; 1 East, 4; 7 
East, 5; Doug. 101; 2 Emer. Ins. 230; 1 
Valin, Comm. 362; [Blaine v. The Charles 
Carter] 4 Cranch [8 U. S.] 328; 4 C. Rob. 
Adm. 245. 

H. Wheaton and E. Paine, for respondents, 
replied that, where men are discharged by 
the master, without their own fault or con- 
sent, the maxim that "freight is the mother 
of wages," cannot apply. Johnson v. Sims, 
Case No. 7,413; 3 Johns. 517; 1 Holt, Shipp. 
449; 2 Ld. Raym. 1044; 3 Bos. & P. 405; 
Roccus, De Nav. No. 43; Pothier, Des Mate- 
lots, 179, 198; 2 Rob. Adm, 251; 3 Rob. 
Adm. 92; 5 Rob. Adm. 224; Abb. Shipp. 
491, note; The Saratoga, Case No. 12,355. 
That mariners are not barred of their rem- 
edy against the ship, though in the hands of 
a bona fide purchaser, by any lapse of time; 
the statute of limitations of the state not ap- 
plying, and the United States having no stat- 
ute on the subject: and that, at any rate, 
there was no evidence, in the present case, 
of that gross neglect which might occasion 
a forfeiture of their remedy. JIadonna 
D'Idra, 1 Dod. 40; Brown v. Jones. Case No. 
2,017; The Jenisalem, Id. 7,294; Relf v. The 
Maria, Id. 11,692; Code de Comm. art. 196; 
1 Holt, Shipp. 443. 

LIVINGSTON, Circuit Justice. This is an 
appeal from a sentence of the district courts 
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sustaining a libel for -wages on behalf of the 
respondents, Wilson and Joseph. 

That freight Tvas earned on the voyage 
from New- York to New-Orleans, and that 
wages of course became due, admits of no 
doubL It is equally clear, that the voyage, 
as it regai'ded the crew which shipped in 
New-York, was ended at New-Orleans by the 
act of the master, and the present libellants 
were discharged .by him, with a pi-omise that 
he would see their wages paid in New-York. 
They accordingly left the Mary on the 5th of 
August, 1819, and claim wages from the 4th 
•of June, 1818, when they shipped on board 
of her, at the port of New-York, on a voyage 
thence to New-Orleans and back to New- 
York, or such other port as the said ship 
might take freight for. 

The right of the libellants to wages thus 
far being either admitted or not much con- 
tested by the claimant, it is insisted that, by 
not libelling the ship at New-Orleans, they 
have lost all remedy against her, and can re- 
sort only to the former owner or master, in- 
asmuch as she has since passed into the 
hands of a bona fide purchaser, without no- 
tice of any lien on her for the wages now 
<lemanded. If a claim of this kind be not 
seasonably prosecuted, and the vessel be- 
•come the property of another for a fair con- 
sideration and without notice, it seems rea- 
sonable that those who have been negligent 
should suffer, and not an innocent pur- 
■chasei". Some rule of this kind appears the 
more necessary in a case where it is so diflS.- 
cult, if not impossible, to ascertain either the 
existence or the extent of demands of this 
nature. But however reasonable such a rule 
may appear, none has yet been adopted, 
-either in England or this country, which re- 
quires a seaman to assert his lien in any 
given time, or which will justify this court 
in saying that if he does not proceed by libel 
the very first opportunity which is afforded 
him, (which is the case here,) he shall forfeit 
all right of obtaining satisfaction in that 
way, unless the vessel shall still belong to 
the same person. 

Few claims are more highly favoured and 
protected by law, than those for seamen's 
wages. They are hardly earned, and liable 
to many contingencies, by which they may be 
■entirely lost, without any fault on their part. 
When they become due, the vessel, owners, 
and master are generally all responsible un- 
til satisfaction be obtained. The liability of 
a vessel for wages may be considered as the 
law of every commercial nation. They take 
precedence of bottomry bonds, and in the 
language of Sir William Scott, they are "sa- 
•cred liens, and as long as a plank remains, 
the sailor is entitled as against all other per- 
sons to the proceeds as a security for his 
wages." These unqualified and strong terms 
would hardly have been employed, unless it 
had been intended to postpone, not only a 
•claim under a bottomry bond, which was 
then before the court, but also that of a bona 



(Case No. 9,186) MARY 



fide purchaser, to a demand for seamen's 
wages. It is true that by the laws of France 
this privilege of prosecuting against the ves- 
sel is extinguished, if after a voluntary sale, 
she shall have made a voyage in the name 
and at the risk of the new purchaser, and 
without objection on the part of the privi- 
leged creditor of the vendor. The 16th arti- 
cle of the celebrated Marine Ordinance of 
Louis the 14th, confines this preference to 
the wages of the sailors employed on the last 
voyage; which provision, with the qualifica- 
tion just mentioned, is also found in the pres- 
ent commercial code of France. - Whatever 
wisdom or justice there may be in thus lim- 
iting the continuance of this lien, it amoimts 
only to a municipal regulation, and would 
ratiier seem to imply that antecedently, the 
law even of France was otherwise, and had 
been changed on account of the inconveni- 
ences to which purchasers of this species of 
property had been exposed. The same rule 
has not yet been adopted in this country. 

A lien for wages was likened, on the argu- 
ment, to that of a factor on merchandise in 
his hands, and it was supposed, that as the 
latter lost his lien by parting with the prop- 
erty, so a' sailor, by giving up possession of 
the vessel, lost his right of proceeding against 
her for wages. There is no resemblance be- 
tween those cases. A seaman as such has 
no possession of a vessel, and his claim tor 
wages is perhaps incorrectly termed a lien. 
It is rather a right to proceed against the 
vessel, and to be paid out of her proceeds in 
preference to all other creditors. His vei-y 
application to a court of admiralty is on the 
ground that the possession of the ship is 
not in him, and has for its object its arrest 
and detention by proper process, until his 
right can be adjudged. 

It was also insisted by the appellant, that 
there had been a voluntary and express 
abandonment on the part of the libellants of 
their right to have recourse against the ves- 
sel. Even if abandonment by parol could 
have availed, there is.no evidence of such 
abandonment. The only testimony on this 
point is, that the master brought the libel- 
lants with himself to New- York with a view 
to prevent them from libelling the ship at 
New-Orleans, which they threatened to do; 
and that upon their asking the master when 
they should get their wages, he told them to 
come with him to New- York and he would 
pay them. This amounts to nothing more 
than a forbearance on the part of the libel- 
lants not to libel at that time, in expectation 
of being paid in New- York, but not to a 
waiver of any remedy they might have if 
they were not paid on their arrival here. 

There is one circumstance which has not 
been adverted to, but appears to me of some 
importance. The libellants were discharged, 
and the voyage for which they shipped was 
ended as to them at New-Orleans, on the 5th 
of August, 1819. The claimant made his pur- 
chase three months after, the Mary still be- 
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ing in that port, from which she did not de- 
part for Liverpool until the month of March 
f oUoTving, Now it cannot well he denied even 
on the claimant's own principles, that at tlie 
time of the purchase, and for five months 
after, that is, as long as the vessel was at 
New-Orleans, she was liable to he proceeded 
against in tlie district court of Louisiana for 
the very wages claimed in this suit. If then- 
the purchasers took her when this lien^, (as 
it has been called,) was in full operation, and 
might have been enforced, not only on the 
day of the sale, but long after, it is not per- 
ceived why it should be extinguished, as it 
regards the present owner, merely from the 
circumstance of the vessel's having since 
made a voyage to Liverpool and from thence 
to New-York. If she had been disposed of 
at Liverpool, the purchaser then might have 
had some reason to complain; but the pres- 
ent claimant is in no worse condition than if 
the Mary had been libelled at New-Orleans 
after his purchase, and previous to her de- 
parture for Liverpool. 

Because, in the case of Blaine v. The 
Charles Carter, 4 Oranch [8 U. S.] 328, the 
supreme court of the United States postponed 
the obligee in two bottomry bonds to other 
creditors of the obligor, who had seized the 
vessel in execution on a judgment obtained 
more than a year after the date of the bonds, 
it is thought that within the reason of that 
decree the present claim for wages ought not 
to prevail in prejudice of the intervening 
right of a fair purchaser. But in that case, 
it should be remembered; that between the 
date of the first bottomrj' bond and the filing 
of the libel, the Charles Carter had made two 
voyages from Europe to America, and one 
from America to England, the freight of 
which had been received by the libellant, 
who held the bottomry bond. In the case be- 
fore us, the delay is not only much less, but 
there is not that danger of fraud, which was 
relied on in the argument of that cause. It 
was said, and very properly, that the bonds 
might have been held up or concealed, for 
the purpose of giving a false credit to the 
owner of the vessel, while the obligee was re- 
ceiving the whole benefit of her earnings. 
Such a fraud cannot be practised in the case 
of seamen, nor can their forbearance to libel 
ever be imputed to any sinister motive what- 
ever, or be attributed to aught but negligence, 
inability or ignorance; and, therefore, there 
seems no reason for considering their case as 
at all affected by the decision which has been 
just mentioned, or as coming at all within the 
reason of it. 

It may be further remarked, that the Mary 
was libelled very soon after her first return 
to New-York, at which port the libeUants had 
shipped, and which may be regarded as the 
termination of the voyage for which they 
had engaged themselves; and if they had not 
been discharged, but had remained on board 
until her return to this city, a doubt cannot 
be entertained that the ship would have 



been boxmd, as well for their wages, which 
were earned on the voyage to New-Orleans, 
as for those which would have accrued after- 
wards, notwithstanding her intermediate 
alienation. If this be so, it would not be 
easy to assign any good reason why, as they 
were regularly discharged at New-Orleans, 
they should lose their remedy against the 
ship merely because they did not arrest her 
in transitu, but waited patiently for her ar- 
rival at New-Y'ork. If it be admitted that 
mariners may be guilty of such gi-oss negli- 
gence in following up a claim of tliis nature, 
as to forfeit their remedy against a vessel in 
the hands of an innocent purchaser, it would 
be imposing on them a very unreasonable dil- 
igence to compel them in all cases, under the 
penalty of such a forfeiture to institute a 
proceeding in rem the moment their wages 
became due, or at any rate before the vessel 
left the port at which the voyage, as it re- 
spected them, was ended. It might be veiy 
inconvenient for them to remain in a foreign 
port until the termination of a suit in the ad- 
miralty; or, which would often be the case, 
they might find it very difficult in a strange 
place to procure that security or bail which 
is required on the institution of proceedings 
against a vessel— or they might be generous 
or liberal enough rather to forego for the- 
moment their right of suit in this way, than 
to arrest for a small sum a valuable vessel 
at a distance from home, at the hazard of 
breaking up the remainder of her voyage, or 
of exposing her to be sold at a great sacrifice. 
My opinion, upon the whole therefore, is, 
that the forbearance, or delay complained of 
in this case, furnishes no pretence for dis- 
missing the present libel, or for deciding that 
the change of title which took place at New- 
Orleans, is a bar to the libellants of the ves- 
sel for the wages claimed in this suit. The 
sentence of the district court is, therefore, 
aflBrmed, with costs. 



Case Ko. 9,187. 

The MARY. 

[1 Paine, 671.] i 

Circuit Court, D. Connecticut. April Term, 
1824. 

BoTTOMRT — Essentials — Necessity of Loan— 
Who May Pleuqe — Owner — Mon'bt to 

Bur CaKGO — MOIITGAGE. 

1. The risk of the lender and his right to re- 
payment only on the safe arrival of the vessel, 
constitute the essential difference between a bot- 
tomry and simple loan. 

[Cited in The William & Emmeliue, Case No. 
17,687; Leland v. The Medora, Id. 8,237; 
Greely v. Smith. Id- 5,750; The Rapid Tran- 
sit, 11 Fed. 325.] 

2. Marine interest is also requisite to a bottom- 
ry loan, but if not expressed in the bond, it will 
be presumed to have been included with the- 
principal. 

[Cited in Greely v. Smith, Case No. 5,750.] 
1 [Reported by Elijah Paine, Jr., Esq.] 
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3. The jurisdiction of courts of admiralty over 
contracts depends principally upon their sub- 
ject matter; and in cases of bottomry, it is not 
the absolute necessity of the loan that gives the 
jurisdiction. 

[Cited in "Waterbury v. Myrick, Case N°:^j" 
253; The William & Bmmeline, Id. 17,687; 
The Perseverance, Id. 11,017. Approved m 
The Draco, Id. 4,057. Cited in Furniss v. 
The Magoun, Id. 5,163; Leland v. The 
jMedora, Id. 8,237; Waring v. Clarke, 5 
How. (46 V. S.) 486; New Jersey Steam 
Nav. Co. V. Merchants' Bank, 6 How. (47 
U. S.) 421; Haller v. Fox, 51 Fed. 299.] 

4. And the owner as well as the master of a 
vessel may pledge her by bottomry in a foreign 
port 

[Approved in The Draco, Case No. 4,057.] 

5. The master of a vessel in a foreign port, 
acting in the character of agent, is Umited in 
his power, and can only pledge the vessel in case 
of necessity; but the owner, having an absolute 
control over his property, may pledge her for 
money to purchase a cargo, and thereby create 
an admiralty lien. 

[Cited in The Hilarity, Case No. 6.480; The 
Panama, Id. 10,703: Greely v. Smith, Id. 
5,750: The Ole Oleson. 20 Fed. 387; 
Freights of the Kate, 63 Fed. 713, 720.] 

6. In November, 1822, the owner of a vessel 
in Connecticut, gave a bill of sale of her in the 
nature of a mortgage, but was suffered to remain 
in possession and act as absolute owner, and her 
register and all her papers remained unaltered. 
In July following, he gave a bottomry bond for 
money advanced to purchase a cargo for the 
vessel in the West Indies, without notice to the 
lender of the mortgage: Held, that upon com- 
mon law principles, the claim of the lender was 
to be preferred to that of the mortgagee. 

[Applied in The Romp, Case No. 12,030. 
Cited in Leland v. The Medora, Id. 8,23 1; 
The Hendrik Hudson, Id. 6,358;. Greely v. 
Smith, Id. 5,750.] 

[Appeal from the district court of the Unit- 
ed States for the district of Cormecticut.] 
In admiralty. 

S. P. Staples and I, J. Hitchcock, for libel- 
lants. 
N. Smith and J. Backus, lor claimants. 

THOMPSON, Circuit Justice. This case 
comes up on appeal from the decree of the 
district court, dismissing the libel which had 
been filed in that court against the sloop 
Mary, upon a bottomry bond given by Wil- 
liam H. Young, captain and sole owner of the 
sloop, which is desa*ibed as of Fairfield in the 
state of Connecticut. The bond bears date 
on the 1st day of July, in the year 1823, and 
purports to have been executed at the port of 
Nassau, in the island of New Providence, to 
Robert Wear Elliot of that place, pledging 
the said sloop, her tackle, apparel, and furni- 
ture, together with her freight and earnings, 
for the payment of one thousand one himdred 
dollars, alleged in the bond to have been ad- 
vanced for the repairs, outfits, and other dis- 
bm'sements, for the use of the said vessel, and 
for enabling her to perform her voyage, to be 
paid within sixty days next after the arrival 
of the vessel in the port of New-York. A 
claim was interposed by Daniel Young, un- 
der a bill of sale in the natm-e of a mortgage. 
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executed by William H. Young, bearing date 
the 16th of November, in the year 1822, as 
collateral security and indemnity to the said 
Daniel Young, for one thousand two hundred 
dollars, for which he was boimd for William 
H. Young to Walter Thorp, being the consid- 
eration for the purchase of the sloop. The 
sloop arrived safe in the port of New-York, 
and was shortly after removed to Bridgeport 
in Connecticut, and was there, after the ex- 
pu-ation of the sixty days from her arrival 
in New-York, seized and libelled, possession 
having been taken by Daniel Young, undei- 
his bill of sale. It appears by the proofs, 
and was admitted by the libellant's counsel, 
that the principal part of the money advanced 
by Elliot was for the purchase of a cargo, 
and not for necessaries for the vessel. 

Under these circumstances, the questions 
presented for consideration, are (1) whether 
the case falls within the admiralty jurisdie- 
tion of the district court; and (2) whether 
the bottomry bond has priority over the claim 
under the bill of sale, which is of an ante- 
cedent date. 

It has not been denied, and I presume can- 
not be, but that the remedy upon a bottomiy 
bond given by the master abroad, falls prop- 
erly within the admiralty jurisdiction of the 
district court. But it is said, when the bond 
is given by the owner, recourse must be had 
to the courts of common law. No adjudged 
case either in this country or elsewhere has 
been referred to, or has fallen under my ob- 
servation, to justify such a distinction; and I 
do not perceive any well founded principle 
growing out of the nature of the contract to 
warrant such a distinction. 

I deem it unnecessaiy to go into an exam- 
ination of the struggle that has been carried 
on between the English common law and ad- 
miralty courts, with respect to the extent of 
the jurisdiction of the latter. Much of that 
controversy grew out of the different con- 
structions given in the one court and in the 
other to certain English statutes which we 
have not in this country. But with respect 
to contracts, over which the admiralty has ju- 
risdiction, the common law courts in England 
have yielded in some measure to the doctrine 
of the admiralty, that the jurisdiction depends 
in a great measure upon the subject matter 
of the contract. This principle was recog- 
nised by Mr. Justice BuUer, in the case of 
Menetone v. Gibbons, 3 Term R. 2G7. But 
we must look to our own constitution and 
laws to ascertain the extent of this jurisdic- 
tion. By the constitution of the United States 
the judicial power extends to all cases of ad- 
miralty and maritime jurisdiction. And by 
the judiciary act of September 24, 1789 [1 
Stat. 73], cognizance was given to the district 
courts of all civil causes of admiralty and 
maritime jurisdiction. Without undertaking 
to define the precise extent of this clause, "aU 
cases of admiralty and maritime jurisdiction," 
I think I may safely say, the terms are broad 
enough to embrace all maritime contKicts,. 
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and if so, by the judiciary act, cognizance 
thereof is given to the district courts. 

What are the contracts then, that properly 
fall under the denomination of maritime con- 
tracts? And here again I would not be un- 
derstood as attempting to prescribe the lim- 
its of this class of contracts j but so far as my 
researches have extended, all civilians and 
jurists agi-ee, that marine hypothecations fall 
under this denomination; and that a bottom- 
ry bond is such hypothecation admits of no 
doubt. And why should there upon principle 
be any difference as to the jurisdiction of the 
court, whether the bottomry bond is given by 
the owner or the master? If the jurisdiction 
depends upon the subject matter of the con- 
tract, this is the same whetlier the pledge is 
given by the one or the other: The object 
and effect of the bond are the same in both 
cases, creating a lien upon the vessel. And it 
would be a little singular If the master in 
this respect had greater powers than the own- 
er; this would be giving to the agent an au- 
thority beyond his principal; reversing the 
established law in relation to principal and 
agent. The master acting as an agent is lim- 
ited and restricted in his power, and can 
pledge his vessel only in case of necessity 
for the pui-pose of repairs and other things 
indispensable to the prosecution of the voy- 
age. It is for the convenience of commerce, 
that he should have authority to pledge his 
vessel for the security of a foreign creditor, 
who might furnish the means of relieving his 
necessities. But such power ought to be well 
guarded, and confined to cases coming within 
the reason of the rule. It is therefore in- 
<?umbent on the creditor to show that the ad- 
vances were made for repairs and supplies 
necessary for effectuating the objects of the 
voyage, or the safety and secm-ity of the ves- 
sel. The master would, thex-efore, have no 
right to pledge the vessel for advances to 
purchase a cargo. 

Had the bond in question been given by the 
master only, it would not have created a 
valid lien, for the advance was made for the 
purchase of cargo. But there is no such limi- 
tation upon the authority of the owner; he 
has the absolute control over his property, 
and has a right to pledge his vessel for money 
borrowed for any purpose, to be applied to 
repaii-s, outfits, or other necessaries, or to the 
purchase of a cargo. 

The essential difference between a bottom- 
ry and a simple loan is, that in the latter 
the money is at the risk of the borrower, and 
must be paid at all events; in the former, it 
is at the risk of the lender during the voyage, 
and the right to demand payment depends on 
the safe amval of the vessel. The perils of 
the sea being at the risk of the lender, gives 
the right of reserving any rate of interest the 
parties shall agree upon, without incurring 
the penalties and consequences of usury. By 
the bond in question, no interest whatever is 
stipulated. The reason of this has not been ex- 
plained. It is perhaps reasonable to conclude. 



that the marine interest was included with 
the advance, and inserted in the bond as prin- 
cipal, for it can hardly be supposed that 
the lender gratuitously took upon himself the 
perils of the sea; his right to claim the 
money, at all events, depends, according to 
the terms of the bond, upon the contingency 
of the aiTival of the vessel in the port of 
New-York, and no marine interest is now 
claimed. In the case of The Barbara (4 C. 
Rob. Adm. i) the bond, as in this case, was 
given by a person who was both master and 
owner, and no objections appear to have been 
made to the jurisdiction of the court on this 
account But proceedings were instituted and 
carried on in the admiralty, as a case within 
the admitted and ordinary jurisdiction of the 
court This question has not, to my knowl- 
edge, ever come under the consideration of 
the supreme court of the United States. But 
so far as it has come incidentally before our 
courts, in this country, the admiralty juris- 
diction appears to be sustained. And indeed 

1 have not discovered any intimation to the 
contraiT. 

Doubts have been entertained whether a 
bottomry bond, executed by the owner, in 
his own country, might be enforced by ad- 
miralty process, because the owner might ex- 
ecute an express transfer or mortgage of his 
vessel, should his necessities require it. 
[Blaine v. The Charles Carter] 4 Cranch [8 
TJ. S.] 328. And it may be said he can* do 
this in a foreign countiy. But it would not 
be consistent with sound policy, and the in- 
terest of commerce, to impose upon the owner 
the necessity of selling his vessel in a foreign 
country, which must of course be attended 
with great sacrifice. In the case of Wilm^-r 
V. The Smilax [Case No. 17,777], the district 
court of Jlaryland sustained the admiralty 
jurisdiction, upon a bottomry bond, given by 
the owner of the vessel, even in one of our 
own ports. And the same principle is recog- 
nised in the case of Corish v. The Murphy, 

2 Browne, Civ. & Adm. Law, Append. 22. 
The books furnish us with very few cases on 
this point, probably, because when the owner 
himself is with his vessel, he will have it in 
his power in some way to relieve his neces- 
sities, without submitting to the sacrifice of 
paying bottomry interest. I cannot, however, 
see any objection upon principle, under the 
provisions of our constitution and laws, 
against sustaining the jurisdiction. It is 
clearly a maritime contract. The vessel is 
pledged for the payment of the money. The 
principal was put at hazard, and the risk of 
the voyage assumed by the lender. The bond 
was executed abroad, and the contingency 
upon which the money became due has hap- 
pened. I think, therefore, the court below 
erred in dismissing the libel. 

The next inquiry is, whether this claim is 
to be preferred to that which grows out of 
the mortgage given to Daniel Young upon 
this vessel; and that it is, would seem to fol- 
low as a necessary result from my conclusion 
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as to the first point. Abbot in his treatise on 
Shipping (part 2, c. 3, § 28), and for which he 
rests upon the authority of Bynkershook, 
says: "It should he observed of these secur- 
ities (bottomry bonds) in general, that if they 
are given at different periods of a voyage, 
and the value of the ship is insufficient to dis- 
charge them all, the last in point of date is 
entitled to priority of payment, because the 
last loan furnished the means of preserving 
the ship, and -without it the former lendei-s 
would entirely have lost their security" and 
this principle is sanctioned by Mr. Justice 
Stoi-y in the case of The Jerusalem [Case No. 
7,294], who lays it down as an established 
rule, that a second bottomry bond, although 
posterior in time, has priority of claim. The 
present case, however, does not reciuire the 
adoption of so broad a principle. The adver- 
sai-y claim here is not founded upon a bot- 
tomry bond, but upon a bill of sale in the 
nature of a mortgage, and which would not 
create any valid lien as against a subsequent 
bona fide purchaser or incumbrancer, without 
notice. William H. Young was permitted to 
remain in possession, and to act as the abso- 
lute owner of the sloop; the register, and all 
her papers, standing in his name, and with- 
out any endorsement, showing any incum- 
brance upon the vessel: Daniel Young is 
therefore chargeable with negligence, in per- 
mitting William to appear as absolute owner, 
and thereby putting it in his power to impose 
upon a foreign creditor, who should advance 
money upon the security of the vessel. Upon 
the principles of the common law, as well as 
of equity, the claim of Daniel Young must 
be postponed to that of the libellaut. 

The decree of the district court must ac- 
cordingly be reversed, and a decree entered, 
that the proceeds of the vessel be paid over to 
the libellant towards satisfaction of his claim. 
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Shipping— Gbnekal Average —Wages A^'l> Pko- 

VISIONS — POKT FOR SAFETY — TiME OF DeTEN- 

Tiojr — Cargo Injored — Destroyed by Fire— 
Reason for Landisg Cargo. 

1. Wages and provisions are to be allowed in 
general average from the time when a vessel in 
distress alters her course to seek a place of safe- 

[Cited in The Star of Hope, 9 Wall. (76 U. 
S.) 236, 237.] 

2. If masts are cut away at sea, and the vessel 
lies for a time disabled, and afterwards alters 
her course and puts away for a port of safety 
to refit, wages and provisions are not allowed 
in general average during the time of such deten- 
tion, but only from the time of altering her 
course. 



1 [Reported by F, E. Parker. Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permissicn.] 
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3. Semhle, if by cutting away the masts the 
deck is ripped up, and by that means water gets 
in and injures the carge, such damage to the car- 
go is to be paid for in general average. 

4. If a vessel, from perils of the sea, is com- 
pelled to seek a port of safety, and there the 
cargo is necessarily landed and stored in order 
to repair the vessel and to enable her to proceed 
on her vovage, and while thus stored is de- 
stroyed by fire, it must be paid for in general 
average. But if the cargo was landed and 
stored because it was damaged, and is destroyed 
by fire while thus stored, it is not to be paid 
for in general average. If both these causes for 
landing and storing the cargo concur, and it is 
destroyed by fire, it is not to be paid for in gen- 
eral average. 

[Cited in The Charles F. Perry, Case No. 2,- 
616; Dupont v. Vance, 19 How. (60 U. S.) 
171.] 

[Cited in Gage v. Libby, 14 Allen, 269. Ap- 
proved in Dabney v. New England Ins. Co., 
14 Allen, 310.J 

5. Where by a charter-party a gross sum, not 
divisible, was to be paid as freight for the round 
voyage out and home, the principal object of the 
voyage being to obtain a return cargo, and a 
general average has occurred on the outward 
passage; hdd, that the whole freight for the 
round voyage must contribute. 

[This was a suit in admii-alty by Shelton and 
others against the brig Mary.] 

B. Blake and F. O. Loring, fbr libellants. 
B. R. Curtis, for respondents. 

SPBAGUE, District Judge. The questions, 
which have been presented in this case, relate 
to the adjustment of general average. First, 
from what time is the allowance for wages 
and provisions to commence? It is admitted 
to be the general rule, that it is from the time 
when a vessel in distress alters her course to 
seek a place of safety. There is a controversy 
here as to the time when the brig so altered her 
course. Her masts were cut away on the 10th 
of February. The protest of the master, mate - 
and two seamen, states, that from that time 
until the lOtb, the brig lay disabled, some- 
times in the ti-ough of the sea, but most of the 
time with an anchor out, to keep her head to 
the wind; and that on the 19th "at 8 a. m., 
kept her off S. S. W., concluding to run for 
St. Thomas." The log-book is said to be mis- 
laid and is not produced, but the protest re- 
fers to and professes to conform to it 

The captain, in his first deposition, says, 
that the day after the accident "we set out for 
Nassau, New Providence, but finding we could 
not fetch there on account of westerly winds, 
we laid for St, Thomas; but thinking it not safe 
to run through the islands, I stood for Anti- 
gua. I did this on the 21st of March." By the 
day of the acciaent, I presume is meant the 
loth of February, and if so, the statement does 
not correspond with the protest, which de- 
scribes the condition of the vessel, and the 
measures taken to have been such as to repel 
the idea of her then setting out for Nassau, 
or indeed any other place. Nor does it corre- 
spond with the previous statement of the cap- 
tain in the same deposition, for he says: "The 
eleventh we got clear of the wreck of the 
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mainmast, got the water out of the vessel and 
got the cargo ti-immed; after that we lay- 
about twelve days a wreck without trying to 
get along, with one anchor down to keep her 
head to the wind." [Further on the deposi- 
tion states, that the "day after the accident 
we set out for Nassau, but finding we could 
not fetch there, on account of westerly winds, 
we laid for St. Thomas." Now, when did they 
lay for St. Thomas? On the 19th, only nine 
days after the accident, dm-ing all which time 
the captain himself had just before stated, 
that they lay a wreck without trying to get 
along? How then could they, during any part 
of that time, have been endeavoring to 
get to Nassau, and found that they could not 
fetch by reason of the westerly winds?] 2 
There is something inexplicable in these two 
statements of the captain; and the protest 
made under oath, by the master, mate, and 
two seamen, on their arrival at the first port 
after the disaster, must prevail over the incon- 
sistent statements of the deposition. 

But it is urged, that the inability of the ves- 
sel to proceed from the 10th to the 19th, was 
caused by the previous voluntary saciifice of 
the masts, and that the wages and provisions 
should therefore be paid for in general aver- 
age. Suppose that the vessel, instead of put- 
ting away on the 19th, had proceeded to her 
original destination and arrived in safety,— 
would wages and provisions be paid for dur- 
ing the delay? If so, then in every case of 
the cutting away of a spar or other voluntary 
sacrifice, which proti-acts the voyage, this al- 
lowance must be made for the time the voy- 
age is extended. But I cannot consider such 
consequential loss a voluntary sacrifice of 
wages and provisions for the common benefit. 
The allowance for them in this case must, I 
think, begin on the 19th of February. 

In the second place, It is testified, that by 
cutting away the masts the deck was ripped 
up, and thereby salt water was let in, which 
injured the cargo, and that such damage 
should be paid for in general average. The 
fact is contested. The burden is on the owner 
of the cargo, and I do not think that he has 
sustained it by the evidence. No allowance, 
therefore, is to be made for this alleged dam- 
age. The cargo was landed and stored at 
Antigua, and a part of it destroyed by fire. 
Shall this be brought into general average? 
If it was landed and stored in order to repair 
the ship, then this new risk was incurred for 
the general benefit, and should be allowed up- 
on the principle of the case in 1 Magens, 160. 
But if it was landed and stored because the 
cargo was damaged, then the new risk was 
incurred only for the benefit of the cargo, and 
the loss is particular average. But the evi- 
dence shows, that both causes concurred. 
The report of the surveyors ordered the cargo 
to be landed in order to examine the ship, and 
it was so much damaged that it could not 
have remained on board. 

2 [From 5 Law Hep. 75.] 



No decided ease applicable to such a state of 
facts has been cited, and we must recur to 
original principles. Property is paid for in 
general average from justice and policy. It is 
just, that he whose property has been sacri- 
ficed for the general benefit, should bear no 
more than his proportion of the loss; it is good 
policy, because the owner who may be sup- 
posed to be present pei-sonally, or by his agent, 
is thereby induced to make less resistance to 
an act, which is deemed conducive to the com- 
mon good. But this rests entirely upon the 
supposition, that there has been a voluntary 
and intentional sacrifice for the general bene- 
fit. In the case before us, the cargo was so 
damaged as to render its removal from the 
vessel indispensable. The owner had no op- 
tion. I cannot therefore consider him as hav- 
ing made a voluntary sacrifice for the pur- 
pose of prosecuting the voyage. The goods 
consumed by fire are not, therefore, to be 
brought into general average. 

The next question is, in what manner the 
freight shall contribute. By the charter-party 
a gross sum was to be paid for the round 
voyage out and home. It was not divisible. 
The principal object of the voyage was to ob- 
tain a return cargo, and there were but few 
articles on board on the outward passage, 
when the disaster occurred. Three modes of 
assessing the freight have been proposed: (1) 
That the whole freight for the round voyage 
should contribute. (2) That it should be di- 
vided, and that only the proportion for the 
outward voyage should contribute. (3) That 
only a fair freight on the articles actually on 
board should contribute. In Williams v, Lon- 
don Assur. Co., 1 Maule & S. 318, cited by 
the counsel for the libellants, it was decided 
by the court of king's bench, that the whole 
freight for the round voyage is to contribute. 
This is expressly approved by Mr. Hughes in 
his ti-eatise on Insurance (page 298). In the 
case of The Progress, Edw. Adm. 210-224, 
military salvage was assessed on the same 
principle, and this appears not to have been 
new in that court; for Sir William Scott, in 
delivering his judgment says, that, "where a 
ship goes out under a charter, to proceed to 
her port of destination, in ballast, and to re- 
ceive her freight only upon her return, the 
court is not in the habit of dividing the sal- 
vage." The case of The Dorothy Foster, 6 C. 
Rob. Adm. 88, tends to sustain the same doc- 
trine. On the other hand, Mr. Benecke in- 
sists, that in such cases the freight ought to 
be divided, and such part only contribute as 
may fairly be presumed to belong to the out- 
ward voyage; and Mr. Phillips concurs in this 
opinion. PhUlips' Stevens & B. Ins. 255, 257, 
note a. 

The arguments of Mr. Benecke are entitled 
to consideration,— and at least show, that the 
question is not free from difficulty. But they 
are by no means conclusive. He first urges, 
that if the whole freight out and home should 
contribute for a loss upon the outward pas- 
sage, it may also be called on to contribute 
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for a loss on the homeward passage, while 
the outward cargo only would contribute to 
the first, and the homeward cargo only to 
the second general average. But would not 
the vessel in such case contribute to both? 
And if the same cargo or a part of it, as some- 
times happens, were on board, out and home, 
that also would contribute to both. But sup- 
pose a portion of the freight, one-half, for ex- 
ample, is assessed for the outward loss, is not 
the whole at rist on the homeward passage, 
and liable to contribute for any general aver- 
age there incurred? If so, the alleged in- 
equality still exists, only in a less degree. 
His nest objection is, that as the freight is 
not to be paid until the vessel shall have ar- 
rived in safety at her home port, expenses 
and rislis are still to be encountered in earn- 
ing it; for example, wages, provisions and 
disbursements at the port of destination; and 
that as none of these expenses would have 
been incurred, if the vessel had been lost by 
the misfortune which gave rise to the general 
average, the crew cannot be said to have 
saved the whole freight, after the arrival of 
the ship, at the end of the outward voyage. 
This is indeed a sti-ong argument to show, 
that a deduction for these expenses ought to 
be made from the round freight, in determin- 
ing the amount upon which the contribution 
should be levied; but has no tendency to prove 
that the residue, after making these deduc- 
tions, ought not to contribute. On the con- 
ti-ary, the author seems to admit (page 259) 
that the owner ought to contribute for what 
the thing saved is worth; and the freight is 
worth the round sum, less these deductions. 
And Mr. Phillips, in a note to Stevens and 
Benecke (page 255), says: "The freight pend- 
ing at the time of the jettison or other sac- 
rifice contributes to the average; and if wages 
and provisions are to be subsequently ex- 
pended in order to save the freight, the ex- 
pense of them is to be deducted in ascertain- 
ing the amount in which freight is to contrib- 
ute." See, also, 1 Phil. Ins. 860, 361; and 2 
Phil. Ins, c. 15, § 11, note 2. And that such 
deduction is to be made in ascertaining the 
contributoiy value of the freight, is directly 
decided In Spafford v. Dodge, 14 Mass. 66. 
Neither in 'Williams v. London Assm*. Co., 
nor in the case of The Progress, did the court 
decide as to the amount for which the freight 
was to contribute; that question was not 
raised. 

It is further objected by Mr. Benecke, that 
the freight is still at risk, while the vessel 
and cargo are in safety. This point was fully 
considered in "Williams v. London Assur. Co., 
and was necessarily before the coiurt in the 
case of The Progress. And that safety is 
not essential to render it contributory is de- 
cided in SpafiEord v. Dodge, and conceded by 
Mr. Phillips in the extract I have just quot- 
ed, and also by Mr. Benecke himself, who 
says, (page 259): "When disbiu-sements of 
the nature of a general average take place 
in the course of a voyage, and that voyage 



be continued, the parties pay their respective 
shares, not for actually gaining possession of 
their property, which still remains exposed to 
future perils of the navigation, but for the 
probability of the property coming ultimately 
to their hands." 

Another argument urged by Mr. Benecke 
is, that it would lead to singular consequen- 
ces, if the ship-owner could- be liable to eon- 
tribute for any other freight than that of 
the goods actually on board, or of such as 
tlie law considers as being actually on board. 
And by way of example, he says, "a vessel 
bound from A. to B. may be chartered to 
another party before her arrival at B. for a 
voyage from B. to G. If a general average 
should take place upon the voyage from A. 
to B., would it not be absurd to make the 
freight for the intended -voyage from E. to 
0. also liable, because it was also at stake." 
Without undertaking to point out in detail in 
what respects the two cases differ, it is suf- 
ficient to say, that there is such a vested 
interest in the freight for the round voyage 
which has been commenced, that the whole 
is insurable; but as to the voyage which has 
not been entered upon, it is not so. Here is 
a marked distinction between the two cases, 
recognized by the commercial law. But the 
argument rests upon the supposition that 
there is no difference between them. Mr. 
Benecke, following out his reasoning to its 
legitimate consequences, says, that when a 
vessel is sent out in ballast under charter- 
party to bring a cargo home, the freight for 
the homeward cargo ought not to contribute 
toward a general average loss occurring on 
the outward bound passage. But to this Mi'. 
Phillips does not agree, and places his dis- 
sent on the ground, that the homeward 
freight, that is, the freight for the round 
voyage, is at stake, and is insurable from 
the time the vessel breaks ground on the 
outward passage, and then argues that on an 
adjustment of an average on the outward or 
homeward passage, it should be apportioned 
and contribute on a proportion, in each case. 
But is such the legitimate conclusion fi'om 
his premises? If the whole be at risk, 
then the whole is saved, and ought to eon- 
tribute just as much as the whole vessel, 
which contributes in both cases. But ujwn 
what principle is it to be argued that the 
whole freight upon a round voyage, which 
is in no part earned or payable until the ar- 
rival of the vessel at her home port, is not 
to contribute to a general average loss oc- 
cm-ring on the homeward passage? Is not 
the whole at risk? Is not the whole saved? 
Is it not the principle upon which the as- 
sessment is to be made, that every one shall 
contribute in proportion to the benefit re- 
ceived? And the owner is benefited to the 
whole amount of his freight then depending. 
I have not attempted to exhaust the argu- 
ment, but merely to present some reasons 
why I prefer reposing on decided cases, 
rather than on the reasoning of air. Benecke 



MARY (Case No. 9,189) 



[16 Fed. Cas. page 944] 



and Mr. Phillips. I am of opinion that, in 
this case, the freight for the round voyage 
must contrihute. 



Case IflTo. 9,189. 

The aiARY. 

[1 Spr. 51; 6 Law Rep. 73; 9 Hunt, Mer, Mag. 
173.] 1 

District Court, D, Massachusetts. March, 1843. 

Shipping — General Average — Sale of Cargo 
BY Master — Necessary Repairs — Prof- 
its — Interest. 

1. Specie was shipped from Boston for Porto 
Cabello, for the purpose of purchasing a return 
cargo, and the vessel put into Antigua on ac- 
count of a disaster, where the master, beiug des- 
titute of funds, sold a part of the specie, for the 
purpose of making repairs, and the vessel pro- 
ceeded to her port of destination, and thence to 
Boston. Meld, that flie owners thereof were not 
entitled to recover the profits which they might 
have made upon a return cargo, but that they 
were entitled to interest upon the value of the 
specie, from the time when they would have had 
the benefit of it at Porto Cabello, if it had been 
carried forward with the rest of the cargo. 

2. No adjustment of general average was 
made at Porto Cabello; but this, under the cir- 
cumstances, did not impair the right of the ship- 
per to interest. 

[Cited in Dupont de Nemours v. Vance, 19 
How. (60 U. S.) 171.] 

The libellants [Shelton and others] shipped 
a quantity of specie, consisting of five-frane 
pieces, on board the Mary, from Boston to 
Porto Cabello, for the purpose of purchasing 
a return cargo. On the outward passage, the 
Mary met with a disaster; her masts were 
cut away, and she put into Antigua for re- 
pairs. The master being destitute of funds, 
and unable to raise them, sold a part of the 
specie for the purpose of making the neces- 
sary repairs, and the vessel afterwards pro- 
ceeded on her voyage to Porto Cabello; and 
thence to Boston. It was admitted, that the 
specie of the libellant, which was thus taken. 
Should be paid for in general average, at its 
value at Porto Cabello, the port of destina- 
tion; and it appeared, that five-franc pieces 
passed at that place, as currency, and of the 
same value as Spanish dollars. No adjust- 
ment of general average was had at Porto 
Cabello, and none, until since the filing of 
the libel in this case. The question presented 
was, whether, in making such adjustment, 
the libellants should be allowed interest on 
the specie so taken, from the time when they 
would have had the benefit of it at Porto 
Cabello, if it had been earned forward with 
the rest of the cargo. 

Edward Blake and F. 0. Loring, for libel- 
lants. 
B. R. Cuitis, for respondents, 

SPRAGrUE, District Judge. I am of opinion 
that the libellants are entitled to such In- 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams. Jr., Esq., and here re- 
printed by permission. 9 Hunt, Mer. Mag. 173, 
gives only a partial report.] 



terest. The owner of the cargo is under no 
obligation to keep the ship in repair. But in 
certain cases, the law allows the master, 
from necessity, to sell a part of the cargo 
"Without the consent of the shipper, in order 
to enable the vessel to prosecute the voyage. 
But in such case, the shipper is to be com- 
pensated, and the measure of compensation 
is to be such as to place him in as good a 
situation as he would have been in, had the 
property of some other shipper been taken, 
instead of his. This is the general rule, and 
it is manifestly founded both in justice and 
policy. In conformity to this principle, it is 
well settled, that the shipper is entitled to 
be paid for his property, at its full value at 
the port of destination, deducting certain nec- 
essary charges. This, it is supposed, will af- 
ford him an indemnity, because, with the 
money thus paid to him, it is presumed that 
he can replace the artides taken, or purchase 
others of equivalent value, at his election. 

But it is obvious, that, in order to afford 
him an indemnity, payment should be made 
to him at the port of destination. He cannot 
otherwise be placed in as good a situation, as 
he would have been in, had the goods of some 
other shipper been taken. His purpose was 
to place his cargo in that port. There he 
needed it to carry forward his enterprise. To 
refuse this to him while the other shippers 
have their parts of the cargo carried for- 
ward and delivered at the port of destina- 
tion, would by no means place him in as good 
a condition as they, and would clearly vio- 
late the fundamental principle by which com- 
pensation is to be made. 

As he had a right to have the goods shipped 
delivered to him at the port of destination, 
so has he the right to have that, which, with- 
out his consent and for the benefit of others, 
has been substituted for the goods, delivered 
to him at the same place. And if tiis be not 
done, he is entitled to compensation for the 
injuiy sustained thereby. 

What shall be the measure of such compen- 
sation? The libel asks that it may be the 
profits which would have been made on the 
homeward cargo. But this was abandoned 
at the argument, and verj'- properly. The law 
cannot go into a speculation of contingent 
profits, and it presumes that tlie shipper 
might have substituted other funds for a 
return cargo, if he saw $t Interest is the 
established measure of damages for the non- 
payment of money. 

The shipper might waive his right to pay- 
ment at the port of destination. But there is 
nothing in this case from which such waiver 
can be presumed, unless it be that the adjust- 
ment of the general average was not made 
up, until since the arrival of the vessel here. 
But I do not think that sufiicient to warrant 
a presumption, that the shippers voluntarily 
relinquished their right. They -were not per- 
sonally at Porto Cabello; and it does not ap- 
pear that any offer of payment was made to 
their correspondents, or consignees. It must 
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be inferred, that the captain had no funds, 
or means of making payment, at Porto Cabel- 
lo; and as the parties all resided here, the 
adjustment was properly left to be made by 
themselves, after the return' of the vessel. 

I have discussed this case, as if the goods 
of the libellants had been soli But it is 
proved, that the five-franc pieces passed as 
currency, and Tvere money at Porto Cabello. 
If this makes any difference, it strengthens 
the claim, bringing it more directly within 
the case of Sims v- Willing, 8 Serg. & K. 103, 
and the remarks of the author in 2 Phil. Ins. 
(2d Ed.) p. 131. 

All the authorities cited at the bar tend in 
some degi-ee to sustain the positions above 
taken. In many of them, and particularly in 
the case of The Packet [Case "No. 10,654], 
such taking of the property of a shipper Is^ 
regarded as a forced loan. And surely as 
much compensation should be made by the 
law in case of a forced loan, as is ordinarily 
allowed when the lending has been voluntary. 
Judgment accordingly. 



Case l^o. 9,190. 

The SIARY. 

[1 Spr. 204.] 1 

District Court, D. Massachusetts. July, 1852. 

Seames's Wages — Coasting Licesse — Illegai. 

votage—rlght to recover— knowledge 

OF Ship's Papers. 

1. Seamen on board of a small vessel, under a 
coasting license, employed in collecting and tak- 
ing paving stones from Marshfield and Scituate 
benches, and conveying them to -Boston, the 
whole passage being within the ebb and flow of 
the tide, have a lien upon the vessel for their 
wages. 

[Cited in The Buffalo, Case No. 2,111. Distin- 
guished in Raft of Cypress Logs, Id. 11,527. 
Cited in The Minna, 11 Fed. 760.] 

[See The Charles F. Perry, Case No. 2,616.] 

2. If a vessel is engaged in the coasting trade, 
without a license, and that fact is not known to 
a seaman, it does not affect his right to wages. 
It is not incumbent upon a seaman to examine 
the vessel's papers, to see if the voyage be legal. 

[Cited in The Norfolk, Case No. 10,207.] 

This was a libel promoted by David Down- 
ing and others, of the crew of the schooner 
Mary, in a cause of subtraction of wages. 
It appeared that the vessel was employed in 
bringing paving-stones from Scituate and 
Marshfield beaches, to Boston, and the libel- 
lants were employed in loading the vessel 
with the stones, at the various places where 
they were obtained, navigating the vessel to 
Boston, and unloading her. The schooner 
had a coasting license, which expired on the 
14th April, 1852; after which, and before the 
renewal of the license, she made one trip 
to Scituate. The claim of the libellants was 
for services on that trip. It was insisted in 
the defence, that the services of the libel- 

i [Reported by F. E. Parker, Esq., assisted by 
Charles Franeis^^ Adams. Jr., Esq., and here re- 
printed by permission.] 
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lants were not properly maritime, the com- 
pensation for which creates a lien upon the 
vessel; that the trip made after the expira- 
tion of the license, was illegal, and that no 
wages could be recovered for services on an 
illegal voyage. 

H. C. Hutehins, for libellants. 
R. H. Dana, Jr., for respondents. 

SPRAGUE, District Judge. The first 
ground of defence is, that the services of the 
libellants were not maritime. In the su- 
preme court of the United States, in the case 
of The Jefferson, 10 Wheat. [23 V. S.] 428, 
it was decided that the services must be 
rendered upon a vessel whose passages were 
upon the high seas, or within the ebb and 
flow of the tide. Judge Hopkinson, in the 
case of Thackarey v. The Farmer of Salem 
[Case No. 13,852], a vessel under fifty tons 
burden, the business of which consisted in 
going across the river, about two miles, for 
wood, the passage seldom occupying more 
than an hour, held that the admiralty had 
no jurisdiction. The same judge sustained 
the jurisdiction in the ease of a vessel plying 
between Philadelphia and Smyrna, in Del- 
aware, entirely a river navigation, but within 
the ebb and flow of the tide. Smith v. The 
Pekin [Id. 13,090]; Wilson v. The Ohio [Id. 
17,825]. In Packard v. The Louisa [Id. 
10,052] a small vessel carried stones from 
Quincy to Boston, and the men on board not 
only loaded and unloaded them, but assisted, 
also, in laying them into the wharves and 
other structures; and Judge Woodbury inti- 
mated that they had no lien upon the ves- 
sel. In my opinion, persons employed in 
navigating vessels, engaged in transporting 
goods upon tide-water, although within a 
harbor, are engaged in the maritime service, 
and have a lien upon the vessel for their 
wages, which may be enforced in the admi- 
ralty. If such service is merely incidental, 
and subsidiary to some other, as the quarry- 
ing of stone for the building of wharves, 
then the whole cannot be deemed maritime; 
but if the taking on board of the stones, and 
the discharging or laying them into the 
walls of the wharf, are merely Incidental 
and subsidiary to the maritime employment 
of the vessel, then the whole contract serv- 
ice is maritime, and the suit thereon may be 
brought in the admiralty. In the present 
case, the vessel in her passage for the paving 
stones, went upon the high seas. After 
leaving the outer light, she was extra fauces 
terra;. While taking in her cargo, she was 
upon the high seas. It appeared, by the 
evidence, that the libellants were seamen, 
and that they signed shipping articles for a 
coasting voyage. Their contract, therefore, 
was maritime. 

As to the objection of the illegality of the 
last trip or voyage, there Is no evidence that 
the seamen were aware that the vessel had 
not the requisite papers. It is not incum- 
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bent on the mariner to examine the vessel's 
papers, or to see wliether the master has 
done his duty. If it should appear that the 
seamen knew of the illegality, of a Yoyage, it 
might bar his claim. Such is not the pres- 
ent case. 
Decree for libellants. 

See The Canton [Case No. 2,388]; McCormick 
V. Ives [Id. 8,720], 



Case Wo. 9,191. 

The MARY. 

[1 Ware (454) 465; i 1 Law Rep. 157; 20 Am. 
Jur. 421.] 

District Court, D. Maine. Aug. 18, 1838. 

Seamen's "Wages — When to be Paid — Custom 

OF Pout — Provisions — Short ALLOiyAXCE — 

Double Pay — Equivalents — Navt Ratios. 

1. A mariner is entitled to his wages as soon 
as he is voluntarily discharged from the ves- 
sel; and if not paid within ten days after his 
discharge he may have process from a court of 
admiralty against the vessel to enforce the pay- 
ment. 

[Cited in The Annie M. Smull, Case No. 423.] 

2. Whether the seamen are bound to remain 
by the vessel after tlie voyage is ended and as- 
sist in diseliarging the cargo, depends on the cus- 
tom of the port. 

[Cited in Pacljard v. The Louisa, Case No. 
10,652.] 

3. If a vessel has not the quantity and kind 
of provisions required by the act of congress of 
July 20, 1790, § 9 [1 Stat. 135], and the crew are 
put on short allowance, they are entitled to 
■double wages for every day that the short allow- 
ance is continued. 

[Cited in The Ohilde Harold, Case No. 2,676; 
The John L. Dimmick, Id. 7,355; Foster v. 
Sampson, Id. 4,982; Collins v. Wheeler, Id. 
3,018.] 

4. But when the master is unable to obtain the 
kind of provision which the statute names, oth- 
er kinds may be substituted as equivalents. 

5. When the crew are put upon an allowance 
and there is a controversy whether it be short or 
not, the navy ration is assumed as the standard 
of a proper allowance. 

This was a suit for subtraction of wages. 
The libel sets forth a contract for a voyage 
from Portland to Goree in Africa and the 
Cape de Verd Islands, and back to her port 
of discharge in the United States, for wages 
at the rate of eighteen dollars a month, al- 
leges the faithful performance of the con- 
tract and claims a balance due of §48.08. In 
another article the libellant claims extra 
wages in consequence of being put on short 
allowance of provisions for twenty-two days 
during the return voyage. The answer of 
the owner admits the contiuct, the service, 
and the balance due. as alleged in the libel, 
and avers that he is, and always has been 
ready to pay the sum, and brings the money 
into court, and alleges that the libellant has 
never demanded it. The answer denies that 
the crew was put on short allowance, and 
avei-s that they were at all times supplied 

1 [Reported by Hon. Ashur Ware, District 
Judge.] 



with a sufficient quantity of good and whole- 
some provisions of the kind usually furnished 
in such voyages. The answer also contains 
an allegation that at the time when the libel 
was filed in court ten days had not elapsed 
since the discharge of the crew. 

Mr. Haynes, for libellant 
Mr. Fox, for respondent 

WARE, District Judge. The first question 
raised by the pleadings in this case, in the 
natural order in which they present tliem- 
selves. is whether the suit is prematurely in- 
stituted. The allegation of the answer, on 
this point is incorrect in point of form, but 
if the facts bring the case within the excep- 
tion it is susceptible of amendment The 
statute does not prevent the filing of a libel 
before the expiration of ten days, but the is- 
suing of process against the vessel. Whether 
this objection is available for the respondent 
upon the facts as they are proved, depends on 
the construction of the sixth section of the 
act of July 20, 1790, c. 56 [1 Story's Laws, 
106; 1 Stat 135, c. 29]. The particular clause 
fixing the time when admiralty process may 
be issued against the vessel, provided the 
wages are not paid, has been thought to be 
not of very easy interpretation. It is - in 
these words: "As soon as the voyage is 
ended, and the cargo or ballast fully dis- 
charged at the last port of delivery, every 
seaman or mariner shall be entitled to the 
wages which shall then be due according to 
his contract; and if such wages shall not be 
paid within ten days after such discharge, 
or if any dispute shall arise between the 
master and seamen, or mariners, touching 
the said wages, it shall be lawful," &c. And 
at the close of the section it is further pro- 
vided, that nothing herein contained shall 
prevent any seaman or mariner from having 
or maintaining any action at common law, 
for the recovery of his wages, or from im- 
mediate process of any court having admiral- 
ty jurisdiction, wherever any vessel may be 
found, in case she shall have left the port of 
delivery where her voyage ended before pay- 
ment of wages, or in case she shall be about 
to proceed to sea before the end of the ten 
days next after the deliveiy of her cargo 
or ballast- 
One difiieulty in the construction of the act, 
is supposed to arise from coupling the two 
phrases, "as soon as the voyage is ended," and 
*'the cargo or ballast is fully discharged.' ' The 
statute seems to have been framed upon the 
idea, either that these two phrases are iden- 
tical in their meaning, the latter being added 
as merely exegetical of the former; or that 
by the principles of law, the seamen are 
bound to remain with the vessel until the 
cargo is fully discharged. But it is quite 
clear that in the maritime sense of the word, 
the voyage is ended when the vessel has ar- 
rived at her last port of destination, not al- 
ways her last port of delivery, and is safely 
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moored at the wharf. Cloutman y. Tunison 
tCase No. 2,907]; Edwards v. The Susan [Id. 
4,299]. The cargo may have been delivered 
at any other port, and thus the discharge of 
the cargo happens before the end of the 
voyuge, yet the seamen are unquestionably 
bound to bring her to her last port of des- 
tination, and their wages will not be due by 
their conti-act until that time; or what is 
more common, the last port of delivery may 
be the last port of destination, and then the 
voyage will be ended before any part of the 
cargo is discharged. And further, admitting 
what is not perhaps quite clear, that the sea- 
men are, by the general principles of the 
marine law applicable to their contract, 
bound to remain by the vessel and assist in 
discharging the cargo, the general principle 
may be controlled by an established usage to 
the conti-ary. In this port, and it is believed 
in most of the ports of the United States 
(Dunl. Adm. Prac. 98), the uniform custom on 
the return of a vessel from a foreign voyage 
is to discharge the crew before unlading the 
vessel, and to employ other persons to per- 
form that service. It is a custom so imif orm, 
general, and of so long standing, that it may 
fairly be considered as entering into, and 
making part of the implied terms of the con- 
tract The end of the voyage and the de- 
livery of the cargo do not therefore i-efer to 
the same time according to the established 
usage of this port The end of the voyage is 
when the vessel has arrived and is safely 
moored at the wharf, or when the master has 
provided other men to take the place of the 
■crew and assist in unlading the cargo. The 
owner in the present case acted upon this 
custom. The vessel arrived in the afternoon 
of Saturday the 28th of July; and the crew 
were discharged the same day. Their wages 
were made up including and terminating with 
that day, and some of them paid on Monday. 
The sum br-ought into court and admitted to 
be due to the libellant includes Saturday only, 
and no complaint is made that he left the 
vessel before the voyage was ended, or that 
he had not completely performed his con- 
tract. It is manifest, therefore, that both 
the owners and the seamen considered the 
voyage for which they contracted as ended 
when the ship was made fast to the wharf 
and before the discharge of the cargo. 

The statute declares that when the voyage 
is ended, and the cargo or ballast discharged, 
the seamen shall be entitled to their wages. 
If by the terms of the contract or the usage 
•of the place, the seamen are bound to re- 
main in the vessel and assist in unlading the 
cargo, then on common principles they will 
not be entitled to their wages until the cargo 
is discharged. The contract is entire, and 
they are not entitled to their pay until it is 
•completed. But if by the terms of the con- 
tract or the usage of the place, their term of 
service and with it their wages terminate 
with the end of the voyage, and before the 
unlading of the vessel, then on the same 



principle they are entitled to their wages 
when their term of service expires. In such 
a case, when do the ten days begin to run; 
is it from the end of the voyage, or from the 
discharge of the cargo? It cannot be from 
both. My opinion is, that the intention of 
the legislature was, that they should begin 
to run from the time when the wages be- 
come due, that is from the day when the 
term of service is completed. They are then 
of common right entitled to their pay. The 
statute couples the two phrases, the end of 
the voyage and the discharge of the cargo at 
the last port of delivery, and declares that 
the seamen shall then be entitled to their 
wages. Now it cannot without violence be 
presmned that the legislature intended to 
establish any new and peculiar principles of 
law to be applied to contracts of seamen in 
this particular. But if it is contended that 
the time begins to run from the time when 
the cargo is discharged at the last port of de- 
livery, and that is not the port of final desti- 
nation where the voyage ends according to 
the contract then the statute would declare 
the wages to be due before the contract was 
fully performed. If the final port of desti- 
nation is the last port of delivery, and by the 
usage of the place the term of service ex- 
pires with the end of the voyage, that is, 
when the vessel is safely moored at the 
wharf, then a similar inconsequence will re- 
sult in an opposite sense, and the legislature 
will be made to declare that the wages are 
not due until an indefinite period after the 
contract has been fully performed, that is, 
until the cargo is completely discharged. 
The difficulty will be avoided by holding that 
the time runs from the day the men are dis- 
charged. The wages are then completely 
earned, and of common right are due, and 
this, I think, was the intention of the legis- 
lature. This is the construction which has 
been given to the statute by Judge Peters. 
Edwards v. The Susan [supra]; Thompson 
v. The Philadelphia [Case No. 13,973]; The 
Happy Hetura [Id. 13,697]. It is also the 
settled construction of the statute in Massa- 
chusetts district. Holmes v. Bradshaw [Id. 
6,685], Dist Ct Mass. Dec., 1823; Dunl. Adm. 
Prac. 99. And though some hesitation has 
been expressed as to the soundness of this 
construction, it appears to me to be open to 
fewer objections than any other. Abb. 
Shipp, 635, note. In the present case pro- 
cess was not issued until the expiration of 
ten days including the day of discharge. 

We come then to the principal question in 
the cause, whether any extra wages are due 
in consequence of the crew being put on 
short allowance. By the ninth section of an 
act of July 20, 1790, c. 56 [1 Story's Laws, 
106; 1 Stat 135, c. 29], every vessel of 150 
tons burden or more, bound on a voyage 
across the Atlantic, is required to have 100 
pounds of salted meat, and 100 i>ounds of 
bread for every person on board, independ- 
ent of any other stores of live-stock which 
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shall be put on board by tbe master or pas- 
sengers, and in a like proportion for a longer 
or a shorter voyage; and if not so provided, 
and the crew shall be put on short allow- 
ance, then each of the crew shall be entitled 
to one day's wages extra for evex'y day they 
shall be kept on short allowance. 

It is admitted that there was not in this 
case the quantity of provisions on board 
which is required by law, and It is also 
proved and admitted that during part of the 
time, on the return voyage, the crew was put 
on an allowance; but it is denied that it was 
a short allowance. The -law fixes with pre- 
cision the amount and kind of provisions 
which a vessel is required to have on board. 
In its terms it does not admit of any substi- 
tutes for the kinds prescribed. But courts 
have thought that when a vessel happens to 
be in a port where it is not in the power of 
the master to obtain provisions of the 
amount and description directed by the law, 
other articles may be substituted which are 
of equivalent value. Mariners v. The Wash- 
ington [Case No. 9,086]. This temperament 
has been introduced in the construction of 
the statute upon the reasonable presumption 
that the law does not intend to require of the 
master impossibilities. But when the courts 
by an equitable consti-uetion have introduced 
a qualification, and liberated the owners 
from the penal operation of the law against 
its letter, they are bound to see that the sub- 
stitutes offered are a full equivalent, both in 
quantity and quality, for that required by 
the text of the law; the moVe so as the pol- 
icy of the law addresses itself so sti'ongly to 
the interests of humanity, it being intended 
to guard against the dreadful sufferings of 
famine while the ship's company are iso- 
la,ted from all the world and under a positive 
impossibility of relieving themselves. 

This vessel, on her departure from Cape 
Bonavista, had considerably less than half 
the amount of bread and salted meat re- 
quired for a vessel crossing the Atlantic. 
And all she had, which can fairly be consid- 
ered as a substitute, was less than one fourth 
t)f a barrel of flour and about a half a ban-el 
of beans. The whole live-stock was one pig 
and three goats, with about a bushel of corn 
to feed them, but this is expressly excluded 
from being admitted as a substitute for salt- 
ed provisions. It is unnecessary to waste 
words to prove that these trifling stores could 
be no equivalent for the deficiency of the 
bread and salted meat. The master endeav- 
ored to replenish his stores at Cape Bona- 
vista, but provisions cou'ld not be purchased 
at any price. He was obliged to sail with 
what he had, and nine days after leaving 
port the men were put on an allowance of 
three biscuits a day, and a few days after on 
an allowance of one pound of beef. 

Whether the required quantity of provi- 
sions is on board or not, it is the duty of the 
master to oversee and regulate their ex- 
penditure. It does not follow that because 



they are dealt out in fixed and limited quan- 
tities, the men are put on short allowance. 
It must be shown that the allowance is not 
in a reasonable amount, not enough for the 
ordinary consumption of a man. What that 
reasonable quantity is, has not been deter- 
mined by the statute. But in fixing the 
rations of the army and navy, the legislature 
has shown what they consider a proper al- 
lowance. The army ration is fixed at one 
pound and a half of beef, or three quarters 
of a pound of pork, and eighteen ounces of 
bread. Act Mai-eh 16, 1802, c. 9, g 6 [2 Story's 
Laws, 831; 2 Stat. 134, c. 9], The navy ra- 
tion varies with the different days of the 
week, and is not made up exclusively of 
bread and meat, but is on the whole rather 
larger than that of the army. Act March 3, 
1805, c. 91, § 3. A. seaman in the merchant 
service reqmres as much food as one in the 
navy, and the navy ration has been assumed 
as the standard by which the allowance in 
the merchant service ought to be regulated. 
Mariners v. The Washington [supra]; Gard- 
ner V. The New Jersey [Case No. 5,233]. In 
the present case the allowance was one 
pound of beef, and, at most^ not more than 
twelve ounces of bread. This is precisely 
two thirds of the army ration, and a little 
less than that proportion of the ration for the 
navy. To make up this deficiency there was^ 
for the whole passage of thirty-two days^ 
not more than forty pounds of flour and 
about half a bushel of beans to be divided 
among nine persons. This would make but 
a very small addition to the allowance, and 
if we assume the navy ration as the stand- 
ard, it is quite clear that the men were on a 
short allowance. 

But it is urged, as an argument that the- 
allowance was sufficient, that some of the 
men did not consume the whole of what was 
allowed. This is true; but it should be 
added that they took care 'to have their sav- 
ings carefully locked up in their chests. 
They knew that their stock of provisions 
was short, and that it was altogether uncer- 
tain when they would obtain more, and how 
long they would be under the necessity of 
sustaining life on what they had. It was 
therefore prudent and natural that they 
should practise the utmost frugality, and 
save all that could be spared from the urgent 
calls of nature, against a time of need, which 
they might reasonably have contemplated as 
not a very remote possibility; for if the voy- 
age had been prolonged but a few days 
more, the crew must have suffered from ab- 
solute famine. I have no doubt that it was 
owing to unexpected contingencies that the 
vessel was left with this short supply of pro- 
visions, and not to the want of ordinary pru- 
dence or forecast on the part of the owners. 
Their intention was to have had an addition 
made to her stores for the return voyage, in 
a foreign port. But unfortunately, and 
without any fault on their part, they could 
not be obtained. A court, however, wnich 



[16 Fed. Cas. page 949] 



(Case No. 9,194) MARY 



Is bound to administer tlie law, caBBot take 
these circumstances iBto coBSideration. The 
text of the law is imperative, and it is fram- 
ed in the spirit of wisdom and humantty; 
aud the intei'ests of commerce as well as hu- 
manity require that it should be carried into 
effect The putting the crew upon au al- 
lowance, was, uBder the circumstances of 
the case, if not a matter of absolute neces- 
sity, one of prudence, and there cannot be a 
reasonable doubt but that it was a short al- 
lowance. According to the testimony of the 
cook, they were upon allowance twenty-two 
days, but the statement of the mate is, that 
they were upon allowance nine days after 
leaving Bonavista, and the allowance was 
discontinued five days before their aiTival in 
this port. As the passage was thirty-two 
days, that will leave eighteen. In addition 
to the balance of wages, 1 shall allow extra 
pay for eighteen days. 



MARY, The (SIINORS v.). See Case No. 9,- 
644. 

MARY, The (O'HAEA v.). See Case No. 10,- 
467. 



Case nSTo. 9,19S. 

MARY V. TALBURT. 

[4 Cranch, O. C. 187.] i 

Circuit Court, District of Columbia. Dec 
Term, 1838. 

Slaves— Suit fok Freedom — Rcnnihg A.tvat. 

1. A slave, brought into the county of Wash- 
ington. D. 0., from Virginia, by her owner, aft- 
erwards ran away, and her owner sold her 
"running." JSeldf that she did not thereby lose 
the benefit of the provision of law in her favor. 

2. A person coming to reside here may, under 
the 2d section of the Maryland statute of 
1796, c. 67, lawfully bring his slaves with him; 
but if he sells them within three years after his 
removal, he loses the benefit of the exception in 
his favor, continued in the 2d section, and they 
are entitled to their freedom under the 1st sec- 
tion of the act- 
Petition for freedom. 

R. S. Coxe, for defendant, prayed the court 
to instruct the jury, that if the petitioner was 
brought here from Virginia by her lawful 
owner, and afterward ran away, and her 
owner sold her running, supposing her to be 
then in Virginia; the running away in fraud 
of the law will prevent the slave from the 
benefit of the provision in her favor. 

THRtfSTON, Circuit Judge, stated the con- 
struction of the statute to be this: By the 
1st section of the Maryland act of 1796, c. 67, 
a slave imported, for sale or to reside, is free. 
The 2d section contains an exception in favor 
of those who come here to reside. The 3d 
section Is an exception to the 2d so as to pre- 
vent it from operating in favor of an owner 
so removing, who shall sell the slave within 
three years after his removal. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



THE COURT said that THRUSTON, Cir- 
cuit Judge, stated the law correctly, as it had 
been decided lately in a ease in Alexandria, 
in which Mr. Taylor was engaged. Hiarris 
V. Alexander [Case No. 6,113], at April term, 
1830. 

THE COURT refused to give the instruc- 
tion prayed by Mr. Coxe. 

Verdict for the petitioner. 



.MARY, The (TUNNO v.). See Case No. 14,- 
237. 

MARY, The (WILSON v.). See Case No. 17,- 
823. 



Case No. 9,193. 

The MARY A. HOWES. 

[Cited in The W. D. B., Case No. 17,306. 
Nowhere reported; opinion not now accessible.] 



Case "No. 9,194. 

The MARY ANN. 

[Abb. Adm. 270; i 13 Betts, D. 0. IMS. 12.] 

District Court, S. D. New York. April, 1848. 

Seamen's Wages— Illegal Voyage— Knowledge 

— Right to Puevent Ckime— Mere Suspicion 

— Taking Possession— Right to Leave. 

1. It seems that seamen employed on board a 
vessel forfeited under the act of 1800, (2 Stat. 
70,) as fitted out for the slave-trade, are entitled 
to wages, notwithstanding the forfeiture, if they 
were not knowingly or willingly connected with 
the criminal purpose of the voyage. 

2. Seamen are authorized under the general 
maritime law to prevent or restrain their officers 
from the commission of open and flagrant crimes 
in the ship, attempted in the presence of the sea- 
men. 

3. But the crew are not justified, by circum- 
stances affording reasonable ground of suspicion 
merely that the master is about to engage the 
vessel in the slave-trade, in taking possession 
of her at sea, or in a foreign port, and bringing 
her back to her home port; and their undertak- 
ing so to do, forfeits both the wages already 
earned and those for the residue of the voyage. 

[See The Almatia, Case No. 254.] 

4. The right of seamen to leave the vessel on 
the ground of her being chartered for a voyage 
in gross deviation from that for which they ship- 
ped, will not justify them in faking possession 
of the vessel while at sea. 

5. Costs of a suit for seamen's wages imposed 
on libellants, where the crew had taken posses- 
sion of the vessel while on her voyage and 
brought her home, under reasonable grounds of 
suspicion that she was to be engaged in the 
slave-trade. 

A libel in rem was filed by James States, 
William Gray, Edward Davis, Thomas Hold- 
en, and Peter Johnson, crew of the schooner 
Mary Ann, against that vessel, to recover 
wages. There was also filed a libel in per- 
sonam, by Peter Johnson alone, against Wil- 
liam F. Martin, the owner of the schooner, 
to recover the same wages as were claimed 
hy the libellants in the other suit. The facts 

1 [Reported by Abbott Brothers.] 
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in tlie ease Tvere, in brief, that the crew 
shipped on board the Mary Ann for a voyage 
to the coast of Africa. An-lving there, they be- 
came suspicious that the master intended to 
engage the vessel in the slave-trade. Resolving 
to prevent this, they took possession of the ves- 
sel, and after navigating her along the coast, 
in search of an American cruiser, under whose 
authority they might place her, but without 
success, they brought her back to the port of 
New York. Proceedings were taken in this 
court by the United States authorities, to 
procure the condemnation of the vessel as a 
slaver. The court decided that, upon" the 
whole evidence, the charge was not sustain- 
ed, but that there was probable cause for her 
arrest. The seamen having filed their libels, 
the causes were now argued upon the facts 
disclosed on the trial of the vessel. 

The counsel in the personal action were— 
Burr, Benedict & Beebe, for libellant. 
J. M. Smith, Jr., for respondent. 

The counsel in the action against the 
schooner were — 

William Jay Haskett, for libellants. 
J. M. Smith, Jr., for claimants. 

BETTS, District Judge. These causes are 
connected in the argument with that of the 
United States against the same vessel, the 
final deci'ee in which was rendered a few 
days since. The proofs presented in that 
cause fonn the basis of proceedings in the 
two cases under consideration. 

The actions are by the crew of the vessel 
jointly against the schooner in rem, and by 
one of them separately against her owner in 
personam, to recover wages for the entire 
voyage to the coast of Africa and back to 
this port. 

The schooner, on her return to this port, 
was delivered to the United States authori- 
ties, by the libellants, and was arrested upon 
a libel of information, in the name of the 
United States, charged with having been fit- 
ted out for the purpose of carrying on a traf- 
fic in slaves fi'om one foreign country to an- 
other. Her forfeiture for that cause was de- 
manded under the provisions of the act of 
congress of May 10, 1800 (2 Stat. 70), the of- 
fence being held by the supreme court to be 
embraced in the act of fitting out and pre- 
paring the vessel, with intent that she should 
be so engaged, although not actually employ- 
ed in the business. U. S. v. Morris, 14 Pet 
[39 U. S.3 464. 

Immediately on the seizure of the vessel 
by the United. States, the seamen filed their 
joint libel against her for wages. This was 
on December 12, 1847; and on the 20th of 
the same month, the libellant Johnson com- 
menced his separate action for the same cause 
against the respondent as owner. 

The court decided, in the suit brought by 
the United States, that upon the whole evi- 
dence the libel was not sustained, and de- 
creed the surrender of the vessel to her own- 



er, but held that probable cause for her ai- 
rest on the charge preferred against her, had 
been established. 

Had the prosecution on the part of the Unit- 
ed States resulted in the condemnation of the 
vessel, the seamen would have been entitled 
to their wages notwithstanding the forfeiture, 
if it appeared that they were not knowingly 
or willingly connected with the criminal voy- 
age. The case of The St. Jago de Cuba, 9- 
Wheat [22 U. S.] 417, is directly in point to 
substantiate this principle. 

The peculiarity of this case is, that the ves- 
sel was not condemned, nor was she brought 
in or diverted from her voyage by capture 
under authority of the United States. The 
seizers, if they may be so called, are not 
those who claimed the condemnation of the 
vessel for a violation of the acts in relation 
to the slave-trade, but they are the seamen 
composing her crew, who brought her off the 
coast of Africa clandestinely, and navigated 
her to this port, under apprehension that the 
master was about to employ the vessel and 
themselves in cariTing slaves from Africa to 
Brazil. 

The conduct of the crew is insisted, by their 
counsel, to have been justifiable and merito- 
rious, because they acted bona fide under cir- 
cumstances affording reasonable cause to be- 
lieve that the master intended to engage the 
vessel immediately in the slave-trade, and in 
the full belief, on their part, that such was 
the fact They accordingly had the right to 
withdraw themselves from connection with 
such a criminal enterprise, and did no moi-e 
nor less than their duty in also saving to the 
owner his vessel, by putting it out of the 
power of the master to employ her in that 
felonious pursuit. 

It is just to the crew to remark, in vindica- 
tion of their good faith in the transaction, 
that they did not, under the influence of their 
alarm and apprehension, take the schooner 
immediately to the United States, but they 
honestly sought along the coast an American 
cruiser, in order to put themselves and the 
vessel under the protection and authority of 
the American flag, and to take the advice of 
an Amei'ican oflScei- in the emergency. 

It is manifest, however, that though they 
might rightfully, under the circumstances, ap- 
peal to an American officer, the failure to 
find one could not be regarded as clothing 
them with an authority to act as they sup- 
posed he might have done in view of the 
facts. The interference with merchant ves- 
sels, by seizing them or altering their destina- 
tion or employment, by public officers of high 
intelligence and responsibility, and free from 
personal bias or apprehension in the matter, 
is a most delicate power, the exercise of 
which is, by all free governments, placed un- 
der careful supei-vision and guarded by ap- 
propriate checks. No considerate jurispru- 
dence would entrust such powers to common 
sailors, and permit them to act as umpire be- 
tween the master and the owner, or the own- - 
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er and the government Nor would they on 
any account be authorized to assume the com- 
mand of the vessel, or break up her voyage, 
or leave her master in a foreign port, on sus- 
picion that the vessel was designed for ille- 
gal traffic, or even for a piratical expedition. 
Seamen are not a class of men whose pru- 
dence or discretion could be trusted with the 
exercise of such delicate and extraordinary 
powers. The utmost that has been allowed 
the crew by modern or ancient maritime 
codes is, to interpose by force, and restrain 
and prevent the officers in command from 
committing open and flagrant crimes in their 
presence, or through their agency. In such 
extreme case, they may refuse to obey an 
unlawful order, or even arrest and confine the 
officer who attempts to perpetrate a piracy or 
felony. U. S. v. Thompson [Case No. 16,492]. 

On this occasion, the crew, upon consulta- 
tion, united in the determination to put or 
leave the master on shore, and carry oflC the 
vessel and endeavor to deliver her up to some 
American man-of-war upon the coast. Let it 
be admitted that a train of circumstances ex- 
isted and had come to the knowledge of the 
crew, which afforded reasonable ground to 
suspect that the master contemplated employ- 
ing the vessel in the transportation of slaves 
from Africa to Brazil, and that the liberty or 
lives of these men might become implicated 
by that attempt; still no act of guilt had 
been committed or avowed in their presence, 
nor do they show that an immediate inter- 
position by them was necessary, or that aban- 
doning the master on the coast, and going off 
with the vessel, was requisite for their pro- 
tection and safety, or that that course was 
adopted to secure the rights of the owner, 
supposing that he was ignorant of the wrong- 
ful purpose of the master. 

The vessel lay close into Gallinas, a place of 
I'esort for American, English, and French 
cruisers stationed on the coast to detect and 
prevent the prosecution of the slave-trade. An 
English vessel of war was then at anchor 
directly in the vicinity of the schooner, and if 
the crew could not find safe shelter on shore, 
they could at once have placed the ship and 
themselves under the guard of that ship, 
and there is no reason to doubt that on appli- 
cation to the British commander, and showing 
him probable cause for the proceeding, he 
would have extended his protection to them 
until some proper American authority could 
be communicated with. No imminent neces- 
sity accordingly is foimd for taking off the 
schooner by the libellants, even if it had been 
placed beyond question that she intended to 
take on board a slave cargo the next day. It 
is not shown that the libellants applied to the 
English vessel for protection; and that their 
flight was regarded as needless and suspicious 
by the commander of that ship, would appear 
from his sending his cutter, at the request of 
the captain of the schooner, in pursuit of her, 
to bring her back to Gallinas by force. 

I do not, however, determine this point on 
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the supposition that the libellants gave way to 
a groundless alarm. Admitting that there 
was probable foundation for their fears, there 
is no sound and safe principle of the maritime 
law which justifies their extraordinary deter- 
mination to remove the schooner from her 
moorings, and the still more reprehensible 
one of breaking up her voyage and running 
her across the Atlantic to the United States, 
in charge of men of no known capacity for 
such an undertaking. She would lose the 
protection of her insurance; and the peril of 
actual loss of the vessel, on a voyage so con- 
ducted, would scarcely be less than that of 
abandoning her on the coast to enter upon 
a pu:atical trade. The subjection of the ves- 
sel and cargo to the arbitrament of the crew, 
as to the legality or propriety of such an ad- 
venture, would expose distant mercantile 
operations to uncertainties and perils of the 
most appalling character; and it can never 
be expected that the right of a crew to inter- 
fere at their discretion, and take forcible pos- 
session of a vessel on mere cii'cumstances of 
suspicion against the master, can be coun- 
tenanced by the courts as a general principle 
of law. Their interposition to that end must 
always be limited to extreme cases, where 
the facts are palpable, and leave no room to 
doubt that such interference had become in- 
dispensable to the safety of their own lives, 
or at least to avert the commission of some 
heinous crime. 

The case then demands, not only that the 
conduct of the crew in running off with the 
vessel and bringing her to the United States 
should be pronounced excusable under the 
circumstances, but that it be held meritorious 
to such a degree as to entitle them to main- 
tain an action in rem against the vessel, or 
in personam against the ownei", to enforce 
payment of full wages during the whole 
period that she was so controlled by them 
and diverted from her voyage. This claim 
must be pronounced incompatible with every 
sound and safe principle of law. 

If this branch of the case cannot be sup- 
ported, it is contended that there is an equity 
in behalf of the crew, sanctioning their claim 
to wages on the outward voyage. That was 
faithfully performed, and the cargo safely 
landed at Gallinas. 

This demand is supposed to be sustainable 
on either of two groimds— First, that the crew 
have given sufficient evidence that the vessel 
had deviated from her voyage, and was about 
to be employed in the slave-trade, to justify 
them in abandoning her service; second, that 
the act of the master in chartering her from 
Gallinas to. Bahia, was a deviation which re- 
leased the crew from their contract, and em- 
powerd them to recover wages for the serv- 
ices already rendered. 

1. The conduct of the master, at Gallinas, 
wore a very mysterious and suspicious appear- 
ance. The voyage stated upon the shipping 
articles was "from New York to one or more 
I ports on the coast of Africa, and back to her 
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port of discharge, in the United States." The 
evidence, on the part of the owner, showed 
that the voyage was intended for purposes of 
traffic up and down the coast, according to the 
usa^je of the trade on the western coast of 
Africa. The period that it was to continue 
was not stipulated in the agreement, or 
stated in his letter of instructions; and with- 
out admitting that this omission imported an 
understanding between the owner and master, 
that the latter was expected to do something 
else with the vessel than to run her upon the 
voyage proposed, there is no question that, if 
he protracted the services of the seamen along 
the coast to an unreasonable extent, they 
might, for that cause, leave the vessel at a 
suitable time and place. Abb. Shipp. 608; The 
Crusader, [Case No. 3,456], The crew were 
not under his absolute power as to the direc- 
tion of their services; much less could this 
indefiniteness as to the continuance of their 
engagement be used by the master to put 
them on a service wholly foreign to that 
agreed upon, and it would he, moreover, oc- 
casion for serious distrust as to his purposes, 
on their part. The chartering the vessel by 
the master to transport passengers to Bahia, 
without consulting his crew, and without stip- 
ulation as to the period she was to be em- 
ployed on her destination after the charter- 
party should expire, taken in connection with 
the preparations before ordered by him on 
board of the vessel, and- the notorious courses 
employed in carrying on the slave-trade, were 
all calculated to awaken their alarm. Efed 
the men refused to perform that voyage, or 
left the ship to avoid being forced to make it, 
the court would, without doubt, have held that 
the circumstances fully excused the act, and 
that they were entitled to wages to that 
period. 

2. Whatever question might be raised upon 
the first point, it is, however, most clear that 
they had a right to abandon the ve^el, on 
the ground of her being chartered for a voy- 
age in manifest and unreasonable deviation 
from that for which they shipped. The law 
on this point is precise and well settled. Cas- 
es to the point are collected, and the prin- 
ciples well stated in the elementary books. 
Curt. Merch. Seam. 24, 25; Abb. Shipp. 173, 
note 1. 

But these doctrines, looking to the protec- 
tion and indemnity of seamen in vindicating 
their rights under the shipping contract, give 
no countenance to the inference now sought 
to be deduced from them, that a crew may 
exercise that right of withdrawing from the 
contract, by also taking away with them 
the vessel in which they engaged to serve. 
Such a consequence has no legitimate connec- 
tion with the right itself, or the means nec- 
essaiy to its exercise. It is a naked aggi-es- 
sion upon the rights of the owner — certainly 
no less when committed in port, where the 
men could find protection from coercion and 
personal violence, than at sea— and it will 
hardly be claimed that a crew may arrest the 



master and ship at sea, and take command 
of her, to avoid a deviation from the voyage 
contracted. The authorities justi^ them in 
refusing, when in port, to perform service or 
remain on board after the vessel has deviated 
from her voyage (U. S, v, Mathews [Case 
No. 15,742]), but in no case is it intimated that 
they have the power to redress themselves for 
a past deviation, or to prevent an anticipated 
one, by seizing the vessel abroad and carrying 
her back to her home port 

This act "of the crew was illegal. In an 
action by the owner against them for compen- 
sation because of the loss and injurj- occa- 
sioned to him thereby, they could not defend 
themselves on a plea of necessity, or on the 
ground of prudent precaution. They were 
entitled to leave the ship and abandon their 
engagement, or to defend themselves, in the 
harbor, from any attempt by force to compel 
them to go on the voyage to Brazil. Then- 
privilege extended no further; and if, instead 
of furnishing grounds for strongly suspecting 
that the master was preparing to pervert tlie 
shipping engagement into a slave voyage, 
they had proved the fact explicitly; they 
would have no right in such case to do more 
than abandon the vessel. The ignoi-ance and 
inexperience of the men, the suggestions 
made to them by others exciting or increas- 
ing their apprehensions, and the peculiar sit- 
uation in which they were placed, tend to ex- 
onei'ate them from aU mutinous or improper 
motives in what was done. They no doubt 
thought they were acting for the best inter- 
ests of the owner, and in maintenance of the 
laws of their country; but most clearly these 
matters were not within their competency to 
determine, and in a civil action it is no jus- 
tification for an illegal act that the party com- 
mitted it with rightful and commendable in- 
tentions. 

If fully persuaded that the libellants acted 
from worthy motives, and in the belief that 
what they did was for the benefit of the own- 
er, yet the court could not countenance so 
glaring a dereliction of duty on the part of 
sailors, by permitting them to recover wages 
against the ship or owner, on facts and cir^ 
cumstances such as are disclosed in this case. 
If there was reasonable ground to apprehend 
danger to themselves, pei-sonally, in remain- 
ing on board and remonstrating with the mas- 
ter against his proposed voyage, and refusing 
to perform it, it was their duty to leave the 
vessel; and on such a termination of the en- 
gagement they would have recovered, certain- 
ly, the wages earned on the outward voyage, 
and probably, also, satisfaction for the return 
voyage thus lost By absconding with the 
vessel and bringing her to the United states, 
from the coast of Africa, they have been 
guilty of a violation of their duty to the ship 
and to the owner, and derived themselves of 
all rightful claim to wages for any portion of 
the time they were connected with her. 

The libellants having been each examined 
as a witness in the cause, have had the oppor- 
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tunity of disclosing every fact and circum- 
stance Tvithin their personal laiowledge con- 
■ducing to prove a guilty purpose on tiift part 
■of the master of the vessel, or in excuse or 
extenuation of their imputations against him, 
and of their own conduct. They were not 
able, however, to present particulars which, 
reasonably considered, could establish the 
•criminality of the master's conduct, or justify 
the determination adopted by them, and the 
means they toot to carry it into efEeet 

Yet, upon the consideration that they acted 
Tinder the influence of terror, and not from 
Insubordination or dishonest motives, I should 
feel inclined to regard that state of excite- 
ment as so far palliating the conduct of the 
seamen as to warrant a decree leaving them 
to pay their own costs alone, without further 
punishing them, by imposing on them the 
costs of the owners; and if they possessed 
means which could be appropriated by the 
process of the comt to the satisfaction of the 
costs created under these prosecutions, I 
shovdd forbear giving authority to use it 
against them. 

2 pEn pronouncing the opinion as first pre- 
pared, this view of the case was presented, 
and it was stated that such inclination would 
have prevailed if the crew had limited them- 
selves to their suit in rem, prosecuted in con- 
nection with the seizm-e of the vessel by the 
government 

[But it was suggested that such favorable 
view of the case was overweighed by the act 
of the crew in commencing severally actions 
in personam against the owner, for their 
wages, and by difEerent proctors, subsequent 
to the suit in rem, when no necessity existed 
for multiplication of actions and accumula- 
tion of costs, and the decree against the li- 
bellants for costs was placed substantially 
upon these reasons. Before the decree was en- 
tered it was pointed out to me by the counsel 
for the libellants, that only one of the crew 
had instituted a suit in personam, and that 
this was done before the return of the process 
in rem, and without the knowledge of his 
proctors that his name had been connected in 
fact with that suit 

[I have re-examined the original files and 
find I was mistaken in both these particulars. 
The first libel was filed the 11th or 12th of 
December, and the suit in personam was com- 
menced the 20th, by the cook and steward 
alone: the other seamen having brought no 
action, against the owner. I have according- 
ly reconsidei-ed the subject of costs to deter- 
mine whether under the case first supposed 
and now found substantially to be its true 
position, the decree for costs ought to be re- 
voked or modified. 

[If the seamen had given stipulations for 
■costs, or if discharging the order for costs 
against them would also absolve their proc- 
tors from liability to disburse the costs of 
prosecution created by the libellants, I should 

2 [From 13 Betts, D. C. MS. 12.] 
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consider the condition in which the crew 
were placed at Gallinas, and their fright and 
unprefneditated departure with the vessel as 
reasonable grounds for adhering to my first 
Impression, and for relieving their sureties 
and proctors, from paying these costs.] 2 

It is manifest that there is no equity in the 
case justifying the court in imposing costs 
upon the owner, who has sustained wrong and 
serious loss by the proceeding of the crew, 
and that the costs created in their behalf, in 
their own suit must justly fall upon them. 
Their proctors, moreover, would derive no re- 
lief from a decree which only exonerated the 
libellants from paying costs to the claimant 
and respondent; and there being no sureties 
to protect it, it becomes, in lie disposition 
of final costs, merely a naked question of eq- 
uity between the seamen and the owner. The 
judgment of the com:t upon the merits has 
determined that the owner was clear of all 
culpability in the matter, and that there was 
not proof sufficient to fasten guilt upon the 
master. It results, that the right of the suit 
is on the part of the owner, and the mistake 
and the wrong on the part of the sailors, and 
that accordingly they should be subjected to 
bear at least their own costs. 

Independent of that consideiution, it seems 
to me that the owner can properly claim the 
award of costs against the libellants, as a pro- 
tection and immunity against subsequent suits 
on theh' part It is by no means clear that 
a decree merely dismissing the libel would 
bar after actions by any of these parties; but 
if there is connected with the order an award 
to the owner of his costs of suit, there would 
be a positive judgment for the amount ren- 
dered against them, and no tribunal would 
permit the cause of action to .be again litigat- 
ed until that judgment was satisfied. I shall, 
therefore, decree, that the action in rem and 
that in personam against the owner be dis- 
missed, with costs to be taxed. 



Case No. 9,195, 

The MAUT ANNE. 

[1 Ware (104) 99-] 1: 

District Court D. Maine. Dec. Term, 1826. 

Admiralty — Effect of Decree — Forfeiture — 
Right to Intervene— Creditor. 

1. A decree of a court of admiralty on a pro- 
ceeding in rem for a forfeiture is conclusive on 
all persons claiming an interest in the thing. 

[Cited in The Hendrik Hudson, Case No. 6,- 
358: Gillingham t. Charleston Tow-Boat 
& Transp. Co., 40 Fed. 651.] 

[Cited in Whitney v. Walsh, 1 Cush. 32.] 

2. Any person claiming an interest in the 
thing may intervene and make himself a party 
to the cause, and contest the forfeiture, so far 
as the decree would be conclusive on his rights. 
, [Cited in The Velocity, Case No. 16,911; The 

Old Concord, Id. 10,482; Bartlette v. The 

2 [From 13 Betts, D. C. MS. 12.] 
1 [Reported by Hon. Ashur Ware, District 
Judge.] 
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Viola, Id. 1.083; Wilson v. Bell, 20 Wall. 
(87 U. S.) 222.] 

[Cited in Whitney v. Walsh, 1 Ciish. 32,] 

3. A creditor who has attached the thing in a 

suit against the owner, before the seizure, may 

intervene in the case as a claimant. 

[Cited in Crapo v. Allen, Case No. 3,360; The 

Old Concord. Id. 10,482; Topfer v. The 

Mary Zephyr, 2 Fed. 825.] 

This was a case of seizure made by the col- 
lector of Saco, for an alleged Yiolation of the 
act of congress for the registering and re- 
cording of ships or vessels. The owner in- 
terposed no claim, but a claim was filed by 
Messrs. William J, and Charles B. Quineey, 
with a stipulation for costs, setting forth a 
claim against the vessel as attaching credit- 
ors, they having attached her, before the 
seizure, for a debt due to them from Dun- 
levie, the owner. The right of the Messrs. 
Quineey to intervene in the case as claim- 
ants, was denied on the part of the United 
States. 

Mr. Shepley, Dist. Atty., for libellants. 
C» S. Daveis, for claimants. 

WARE, District Judge. It is contended 
by the district attorney that the Messrs. 
Quincey, upon the facts set forth in their 
claim and answer, cannot be admitted to 
appear as claimants, and make themselves 
parties, because the legal title to the vessel, 
and with it all their proprietary interest, 
passed by the bill of sale to the Rowlands; 
and the lien which they acquired by attach- 
ment is not such an interest in the thing as 
wUl entitle them to maintain a claim in a 
court of admiralty. As a general principle, 
it is certainly true that in admiralty process 
in rem, all persons having an interest in the 
thing may intervene pro interesse suo, file 
their claims and make themselves parties to 
the cause, to defend their own interest. The 
process acts on the thing itself, and places 
it in the custody of the court. When thus 
in its possession, the court is bound to pre- 
serve it for all who have an interest in it, 
and not to deliver it but to those who prove 
a title. It follows as a necessary conse- 
quence that all who have a legal interest 
may appear, and by suitable allegations and 
proofs, show what that interest is, and claim 
to have it allowed. If it were not so, the 
greatest injustice would be done, because a 
decree of the court in rem is binding on aJl 
the world as to the points which are directly 
in judgment before it. 

When property is brought into court on a 
revenue seizure, upon an allegation of for- 
feiture, the service having been regularly 
made according to law, it is deemed to be a 
service on all the world, and all persons who 
have an interest in the thing are presumed 
to have notice of the pendency of the suit. 
If no one appears to claim, and dispute the 
allegations of the libel, the act of congress 
prescribing the course of the court in reve- 
nue cases, directs that "the court shall pro- 



ceed to hear and determine the cause accord- 
ing to law." Act March 2, 1799, c. 128, § 89 
[1 Story's Laws, 653 (1 Stat. 695. c. 22)]. The 
practice of the court, when no person inter- 
venes and files a claim, is to proceed by de- 
fault and decree a forfeiture for want of a 
claim. This was the course prescribed by 
former laws. Act July 31, 1789, c, 5, § 3a 
[1 Stat. 29]; Act Aug. 4, 1790, c. 62, § 67 
[1 Story's Laws, 155 (1 Stat. 176, c. 35)]. 
And this appears to be according to the 
course of the admiralty in its ordinary prac- 
tice, and constitutes the law of the court. 
The legal notice of process having been giv- 
en, the law presumes it to be brought home- 
to all who have an interest in the thing, and 
if they do not appear and enter their claims 
they are held to be in contumacy, a decree 
passes on the motion of the libellant, the 
property is sold, and the proceeds brought 
into the registry; and on proof of the debt, 
upon a summary hearing, the libellant is en- 
titled to be paid his debt and costs out of the 
proceeds. 2 Browne, Civ. & Adm. Law, 399- 
405; Gierke, Praxis Adm. tit. 35. The ex- 
cess is retained in the registry, for any one 
who shall claim and prove his title. In the 
case of libels for forfeiture in the name of 
the United States, if there be no claim, no 
proof of the facts is, in the ordinary prac- 
tice of the court, required, but the allega- 
tions are taken to be true. The decree thu& 
pronounced, conclusively ascertains the for- 
feiture, and is binding on all who claim an 
interest in the thing. The title acquired by 
forfeiture is good against all the world, and 
cannot be called in question in any other 
court. If it is so, what reason can be given 
why every person having an interest in the 
thing, wliether it be a proprietary interest or 
a mere lien or privilege, should not be ad- 
mitted to intervene for his own interest and 
contest the forfeiture so far as his right or 
interest would be prejudiced by the decree. 

But it has been contended at the argument 
that the decisions of the courts lead to an 
opposite conclusion. It has been repeatedly 
held that a lien is not such an interest as 
will support a claim in a prize court. The 
Eenrom. 2 C. Rob. Adm, 5; The Tobago, 5 O. 
Rob. Adm, 221; The Marianna, 6 C. Rob. 
Adm. 26; The Frances (Irvin's claim) S 
Craneh [12 U. S.] 418; The Slary, 9 Cranch 
[13 U, S.] 126. The principle on which this 
decision rests is that the person who has the 
lien cannot contest the title acquired by the 
captors, jure belli, but that the captors hold 
the property discharged of the burden. But 
there is one lien respected by prize courts, 
and that is the right of the neutral carrier 
to freight on enemy's goods, which is always 
awarded to him, this being a lien created 
by the general maritime law. But liens 
created by the act of the parties, which de- 
pend for their validity on the municipal laws 
of the country where the parties have their 
domicil, or where the liens are created, are 
not regarded by prize courts. "The diffieul- 
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ties," says Judge Washington in tlie case 
of The Frances, "wMch an examination of 
such claims "would impose on the captors, 
and even on the courts in deciding tnem, 
and the door which such a doctrine would 
open to collusion between the enemy owners 
and the neutral claimants, have excluded 
such claimants from the consideration of the 
courts." In all these cases, the courts pro- 
fessedly take their stand on the principles 
of prize law; the reasoning by which the de- 
cision is vindicated applies peculiarly to that 
law, and has but a limited application on the 
instance side of the court. 

It is, however, further contended, that 
when the proceeding is for a forfeiture, a 
person having a lien cannot intervene and 
make himself a party in this stage of the 
cause, but must await the decision of the 
court, and in case of a decree of condemna- 
tion, file his petition to be paid out of the 
proceeds after they are brought into the 
registry. The ease of The Louisetta [Case 
No. 8,535] is referred to, to show that this 
is the correct pi-actice. That, like the pres- 
ent, was a case of revenue seizure, and there 
were attachments of private creditors. The 
vessel was sold on an interlbeutory decree, 
and finally ordered to be restored. The 
counsel for the claimants moved for an or- 
der to the registrar to pay over the proceeds 
to them, the clerk having declined to do it 
without an order, as it was understood there 
were attachments on the property. The 
court merely said that they would take no 
notice of the attachment unless a caution 
were first filed. The question did not arise 
whether an attaching creditor could sustain 
a claim for the specific thing. The case of 
The St Jago de Cuba, 9 Wheat. [22 0. S.]- 
409, was a seizure under the slave-trade 
acts. Two claims were interposed, founded 
on liens; the first, of the seamen for their 
wages, and the second, of certain material- 
men for supplies for repj^iring and refitting 
the vessel. These claims were dismissed on 
the merits, but the faculty of the claimants 
to make themselves parties in the cause, was 
not called in question. But the question in 
this case did not present itself whether these 
privileged creditors could be admitted as 
parties to contest a forfeiture, because it 
was admitted that if the claims were valid 
they would overreach the forfeiture, and 
would entitle them to be first paid from the 
proceeds. Nor does it distinctly appear 
whether the claim was originally filed 
against the vessel, or the rights of the 
claimants came up on a petition against the 
proceeds in the registry. 

The question then returns, as one not di- 
rectly settled by any of the cases cited at the 
bar, whether a person who has acquired a 
lien on a vessel, and she is subsequently 
seized and libelled for a forfeiture, can be 
admitted to intervene in the cause, and 
show, in defence of his rights, that no for- 
feiture has been incurred. To say that he 



must wait until after a decree, and then 
come in and petition against the proceeds, 
would be little better than a mockery. For 
if the decree is against the vessel, it anni- 
hilates his claim and he can maintain no 
claim to the proceeds. It is not a claim, like 
that of seamen's wages, or that of mateiial- 
men, which overreaches the forfeiture. The 
attachment operates only to the extent of 
the debtor's interest, to whose rights, so far 
as his lien goes, the attaching creditor suc- 
ceeds, while the maritime lien of seamen 
for their wages, and of material-men for sup- 
plies and repairs, is a species of proprietary 
interest in the thing itself, which is inde- 
pendent of the title of any particular indi- 
vidual. It inheres in the thing, whoever 
may be the general owner. But the interest 
of an attaching creditor can only be defend- 
ed by the same means which will be a de- 
fence for the owner whose interest is at- 
tached, that is, in this case, by showing 
that no forfeiture has been incurred. To 
decide that he cannot make himself a party 
to the cause, before a decree on the merits, 
is to decide that he cannot be admitted to 
defend his rights at all. My opinion, upon 
the whole is, that the claim may be admit- 
ted. 



Case ISTo. 9,196. 

The MARY ANN GUEST. 

[1 Blatchf. 358.] i 

Circuit Court, S. D- New York. Oct. Term, 
1848.2 

Sale — Bosa Fide Purchaser — Bili. of Lading — 
Eights op Vendor. 
Goods were purchased on credit and shipped 
by the vendor on board of a vessel whose mas- 
ter gave a bill of lading for their delivery to 
the consignee or his order. Before the vessel 
reached her port the bill was endorsed to A., 
who advanced cash upon it. After she arrived, 
and before A. demanded the goods, they were 
replevied by the vendor, on an allegation that 
the vendee had agreed to pay for the goods on 
delivery, but had become insolvent, and had not 
paid for them: Edd, that A. was a bona fide 
purchaser, -that the seizure of the goods by vir- 
tue of the writ of replevin constituted no bar 
to his right to the delivery of the goods, and 
that, on a libel in rem, the vessel was responsible 
to him, irrespective of the suit between vendor 
and vendee. 
[Cited in The M. M. Chase. 37 Fed. 711.] 
[Cited in Michigan State Bank v. Gardner, 81 
Mass. (15 Gray) 372.] 

This was a libel in rem filed in the district 
court by Townsend Underbill against the 
schooner Mary Ann Guest, for the non-de- 
livery of goods shipped by that vessel from 
Philadelphia to New- York. The goods had 
been purchased en credit and shipped by the 
vendor, and a bill of lading in the ordinary 
form was given by the master for the de- 
livei7 of the same to the consignee or his 
order. The bill of lading was transmitted to 

1 [Reported by Samuel *Blatchford, Esq., and 
here reprinted by permission.] 

2 [Affirming Case No. 9,197.] 
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New-York previous to the arrival of the ves- 
sel, and endorsed to the libeUant, who ad- 
vanced on it $1,050 in cash. After the ves- 
sel arrived, the delivery of the goods was 
demanded of the master in pursuance of the 
terms of the bill of lading, but they were 
not delivered. On the same day on which 
the vessel arrived, and before the demand 
was made, the goods were replevied in a 
suit brought by the vendor against the ven- 
dee, upon an allegation that the latter had 
agreed to pay for the goods on their delivery 
at New-York, but had become insolvent, and 
had not paid for them. The court below de- 
creed in favor of the libellant, and the claim- 
ant appealed to this court 

THE COURT held that the libellant was to 
be regarded in the light of a bona fide pur- 
chaser, that the seizure of the goods by vir- 
tue of the writ of replevin constituted no bar 
to his right to have them delivered by the 
master, and that the vessel was responsible 
to him, irrespective of the suit between the 
vendor and the vendee. 

Decree affirmed. 



Case No. 9,197. 

The MARY ANN GUEST. 

[1 01c. 498.] 1 

District Court, S. D. New York. March. 1847.2 

Sale — Bill op Lading — Endorsement — Action 

AGAINST Carrier — Defence — Stoppage in 

Transitu — Duty of Carrier. 

1. By the endorsement, for a valuable con- 
sideration, of a bill of lading of goods already 
at sea. the endorsee becomes, as against all the 
world, the owner of the goods, free from any 
equities subsisting between the consignor of the 
goods and the consignee. 

[See Balderston v. Manro, Case No. 793.] 

2. It is no defence to an action by such en- 
dorsee of a bill of lading against the vessel, for 
damages for the non-delivery of the goods, to 
show that immediately on the arrival of the 
goods at the port of consignment they were 
seized in an action of replevin at suit of the con- 
signor, _he claiming a right of stoppage in tran- 
situ on the ground of insolvency of the con- 
signee. 

3. The master of the vessel had the right to 
hold the goods against the sherifE; and should 
have interposed in the replevin suit, and con- 
tested the claim to take the goods from his pos- 
session. 

[Cited in The M. M. Chase, 37 Fed. 711.] 
This was an action in rem for the recovery 
of $l,OoO, upon a bill of lading assigned to 
the libellant, Townsend N, Underbill. He 
alleges in^ his libel that "Whitney, Schott & 
Co., merchants of Philadelphia, on the 18th 
■of February, 1S4G, shipped on board the said 
schooner, then lying in Philadelphia and 
bound to New- York, twelve cases of merchan- 
dise, marked and numbered as in the bill of 
lading, to be delivered in good order to Mr. 
W. 0. Noyes, or his assigns, he or they paying 
freight at the rate of three cents per foot- 
five dollars forty cents in all; which bill of 



1 [Reported by Edward R. Olcott, Esq.] 

2 [Aflirmed in Case No. 9,196.] 



lading was duly executed and delivered to 
the said W. C. Noyes. He further alleges 
that said schooner arrived with said goods on 
board in New- York on or about the 27th of 
Febmary aforesaid. He further alleges that 
on or about the 19th of said February he 
advanced to the said- Noyes, $1,050, on the 
faith of one of said bills of lading, then in 
the possession of said Noyes, who then en- 
dorsed and transferred to him said bill of 
lading. That after the arrival of said vessel 
in New- York he went on board of her by his 
agent, and demanded the twelve eases of 
merchandise, and was informed by the mate, 
the captain being absent, that they had been 
delivered to some other person. He further 
alleges that he was ready and willing to pay 
the freight. He further avers that he is in- 
formed and believes that said merchandise 
was delivered to the sheriff of the city and 
county of New-York upon a writ of replevin, 
issued at the instance of Whitney, Schott & 
Co. against said W. O. Noyes; that the dam- 
age to said libellant by the non-delivery of 
said merchandise has been $1,050, and the 
interest, commission and charges thereon. 
Wherefore he prays process of attachment 
against said schooner, and that she be sold, 
&e. The respondent, for answer to said libel, 
admits the shipment of said merchandise, 
and the execution and delivery of the bills of 
lading as aUeged, and avers that Whitney, 
Schott & Company caused to be issued from 
the supreme court of the city of New-York a 
writ of replevin, in which it was alleged that 
W. C. Noyes. unjustly had taken and detained 
the said merchandise, and that by virtue of 
said writ the sheriff of said county, on the 
24th of February, entered on board of said 
"vessel, and there seized and took and carried 
away from said vessel said twelve boxes of 
merchandise. He denies that any loss or 
damage was caused to libellant by any act 
of the master of said schooner; and says 
that said merchandise could not be delivered 
for the reasons above set forth. Wherefore 
he prays that the libel be dismissed. The bill 
of lading and its execution was admitted. 
It was also in proof that on the 19th of Feb- 
ruary, the libellant was applied .to by Noyes, 
the purchaser and consignee of the goods, 
for $1,050, which he advanced; that the bill 
of lading was endorsed by Noyes and deliv- 
ered to libellant at the time he advanced 
him this money; that as far as the witness, 
who was in the employ of Noyes, knew, 
Noyes was in fair standing for solvency. 
Libellant had been in the habit of advancing 
him money. It was also proved that a de- 
mand had been made for the goods, and the 
reply of the mate of the vessel was, that 
they had already been delivered to the sher- 
iff, under a writ of replevin. It was also 
proved that the libellant offered to pay the 
freight upon the merchandise. 

Mr. Nash, for libeUant, 
Mr. Sanxay, for claimants. 
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BETTS, District Judge. This was an ac- 
tion -for the recovery of $1,050, with interest 
upon the same, money advanced by libellant 
to the consignee of certain packages of goods 
shipped by him from Philadelphia to New- 
York. The consignee, desirous of raising that 
amount of money, applied to the libellant for 
the same upon the security of the biU of lad- 
ing, which, upon the loan being made, was 
duly endorsed and delivered to him. There 
is nothing in the evidence to Impugn the fair- 
ness of the transaction between the parties, 
and although it appears that the purchaser of 
the goods was probably insolvent at the time 
of the sale of the goods, it does not appear 
that the libellant was aware of the fact. 

There is no doubt that if the purchaser 
had fraudulently induced the seller to part 
with his goods by representing that he was 
solvent when the fact was otherwise, the 
vendor would have a right, by a stoppage in 
transitu, to reclaim the goods. Such fraud- 
ulent pm'chase, as between the vendor and 
vendee, would not divest the owner of his 
right and title to the goods. But when the 
vendor has, for a valuable consideration, 
parted with the possession of the goods, and 
third parties have innocently and in good 
faith purchased them from the vendee, the 
title of such third person cannot be disturbed 
by any equities which the original owner 
might have possessed. 6 Sletc. [Mass.] 68. 

For the convenience of commercial transac- 
tions, biUs of lading have been allowed to 
become negotiable instruments: and upon the 
faith of them it is usual and customary for 
commission merchants to mate advances. By 
such endorsement of the biU of lading the 
holder of it becomes, as against all the world, 
the owner of the goods. Conard v. Atlantic 
Ins. Co.. 1 Pet. [26 U. S.] 385; Nathan v. 
Giles, 5 Taunt. 558. The bill of ladmg trans- 
fers the property to the consignee; and it 
seems to be conceded that the assignment of 
it by the consignee, by way of sale or mort- 
gage, will pass the property, though no ac- 
tual delivery of the goods be made, provided 
they were then at sea. 2 Kent, Comm. 549; 
McNeill v. Glass, 1 Mart. [N. S.] 261. 

It is no defence to the claim of the con- 
signee, that the goods have been attached or 
seized by virtue of any Judicial process. The 
conti'act of the carrier is, that he will de- 
liver the goods in good order and condition 
to the shipper or to his assigns, (the dangers 
of the seas only excepted.) He thus guaran- 
tees to protect the right of possession of the 
shipper and his assigns. He had the right 
to the possession of the goods as against the 
sheriff, and could liave interposed in the re- 
plevin suit, and had an immediate trial of the 
right of the sheriff to take them from his 
possession. 2 Rev. St. p. 432, §§ 13, 16, 17. 

The libellant is, upon the proofs and the 
law, entitled to a decree in his *avor for the 
value of the goods claimed by him and his 
costs, and the cause must be referrpd to a 
commissioner to report upon such value. 



This case was appealed and the decree af-' 
firmed upon the grounds of the decision here re- 
ported. [Case No. 9,196.] 



Case Wo. 9,198. 

The MAKY A. RICH. 

[9 Ben. 187.] i 

District Court, B. D. New York. July, 1877. 

Maritime Libns— PiiioniTy — Seamen's Wages- 
Supplies. 
Seamen Jteld entitled to priority of payment 
out of proceeds of the sale of the ship in court, 
over material men who furnished supplies to 
the vessel during their employment. 

In admiralty. 

W. W. Goodrich, for libellants. 
Weeks & Foster, for claimant 

BENEDICT, District Judge. This case pre- 
sents a question of priority between the 
claims of seamen for wages and the claims 
of material men for supplies. The voyage 
began in Boston— thence the vessel proceeded 
to Brunswick, Georgia, thence to Rio, thence 
to Pernambuco, and thence to New York 
where she was sold by a decree of this court 
Part of the seamen were shipped in Boston 
for a period of eight months, part shipped at 
Pernambuco for New York, as I suppose. In 
Pernambuco the material men furnished sup- 
plies to the vessel, and now claim that their 
demand takes precedence over the wages ac- 
crued at the time of making the advances. 

The wages claimed by the libellants are due 
by reason of a continuous contract ending on 
the arrival of the vessel in New York. In ac- 
cordance with the general rule therefore, 
their claims are entitled to be paid in prefer- 
ence to the demands of material men for sup- 
plies furnished during the period of the em- 
ployment The case is stronger in favor of 
the libellants than the case of The Louisa 
Bertha, 1 Eng. Law & Bq. 665, for in this 
case there is no room to doubt that the ma- 
terial men may resort to the personal liability 
of the owners of the vessel for any deficiency 
that remains after the proceeds of the vessel 
now in the court are exhausted. 



Case ]Sro. 9,199. 

The MAHY BELL. 

[1 Sawy. 135.] 2 

District Court, D. Oregon. April J.8, 1870. 

Mabitime Liens — Supplies — Home Pout— For- 
eign Port— Bill against Vessel and Owners. 

1. The maritime law does not give a lien* up- 
on a vessel for supplies furnished at the home 
port 

2. The residence of the owner is the home 
port of a vessel, although she may be enrolled 

1 [Repoi-ted by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 llleported by L.S.B. Sawyer, Esq., and here 
reprinted by permission.] 



MARY (Case No. 9,199) 



[16 Fed. Cas. page 958] 



elsewhere; the enrollment is only prima facie 
proof of the owner's residence, and therefore 
of the home port. 
[Cited in The Albany, Case No. 131.] 

3. Supplies furnished vessel in foreign port- 
To whom or what credit presumed to be given. 

[Cited in The Mary Morgan, 28 Fed. 198.] 

4. When a bill for supplies is made out against 
the vessel by name and the owners, it is evi- 
dence that credit was given to the vessel, and 
that the personal responsibility of the owners 
was not exclusively relied upon. 

In admiralty. 

Erasmus D. Shattuck, for libellant. 
J. "W. Whalley, for respondent. 

DEADY, District Judge. This siiit was 
commenced by C. H. Myers, on February 9, 
1870, to enforce a lien against the Mary Bell, 
for materials and work furnished to said 
boat at Portland, by the libellant as a plumb- 
er and fitter, between December 19 and Janu- 
ary 2G, previous. The work and materials 
are alleged to be of the value of $576.25. 

R. O. Smith, intervening for his interest as 
master and sole owner, appeared and answer- 
ed the libel. The furnishing of the materials 
is not denied, but that any lien was given 
therefor upon the boat which can be enforced 
in this court, is contested upon two grounds: 

1. That the materials and work in question 
were furnished to the Bell at her home port, 
and therefore that the admiralty law of the 
United States does not giv^ a lien therefor. 

2. That the owner was present with the 
boat when the work, etc., was furnished, and 
on this account the credit is presumed to have 
been given to such owner and not to the boat, 
a.nd therefore the admiralty gives no lien 
upon the boat. 

The rule for the determination of the legal 
question involved in the first objection is as 
follows: 

"By the maritime law of continental Eu- 
rope, no distinction is made between the cases 
of domestic and foreign ships, nor between 
supplies furnished in a home port and abroad. 
But by the maritime law of England and this 
countiy, supplies furnished to a domestic ves- 
sel, in a home port, are presumed to be fur- 
nished on the personal credit of the owner or 
master, and do not create a lien which can 
be enforced in a court of admiralty by pro- 
ceeding in rem." Jackson v. The Kinnie 
[Case No. 7,137]. 

"Material-men, also, who furnish materials 
or supplies for a vessel in a foreign port, or 
in a poit other than the port of the state 
where the vessel belongs, have a maritime 
lien on the vessel as a security for payment of 
the price of all such materials and supplies." 
The Belfast, 7 Wall. f74 U. S.] 643. "Such a 
lien does not arise in a contract for materials 
and supplies furnished to a vessel in a home 
port, and in respect to such contracts 
it is competent for the states, under the de- 
cisions of this court, to create such liens as 
their legislatures may deem just and expedi- 



ent, not amounting to a regulation of com- 
merce, and to enact reasonable rules and reg- 
ulations prescribing the mode of their en- 
forcement." Id. 645, 646. 

The Bell was enrolled, under the act of Feb- 
ruary 18, 1793 [1 Stat, 305], at the port of 
Astoria, Oregon, on January 10, 1870. The 
enrollment states that she was built at the 
Cascades, in Washington TeiritoiT, 1865, and 
that R. C. Smith was her owner and master; 
and she is styled and described therein as the 
"Mary Bell, of Poxtland," but the residence 
of Smith is not stated, as it should have been. 
Smith was esamined as a witness, and from 
his testimony it appears that he bought the 
boat in Portland in June, 1869, and took her 
to Ranier, on the ColumlDia river in Oregon, 
and rebuilt her, and then took her to Monti- 
cello, in Washington Territory, where he then 
and for a long time prior, resided and still 
resides, and where the boat now is. That 
about November 10, 1869, he brought the boat 
to Portland, for the purpose of having her 
machinery put into her, and her roof tinned, 
and the plumbing and fitting done for her. 
The port of Monticello, although within the 
collection district of Astoria, where the Bell 
was enrolled, is not within the state of Ore- 
gon, neither is it a port of entry or deliveiy 
established by law, but only a port or place 
on the Cowlitz river, near its junction with 
the Columbia river, where steamboats may, 
and do arrive from, and depart to ports or 
places upon the navigable watei-s of Oregon 
and Washington Territory. 

Upon this state of facts, the first objection 
to the lien must fail. The only evidence that 
Portland was the home port of the Bell is 
furnished by her enrollment Waiving the 
consideration of the fact that this enrollment 
was made after four fifths of these materials 
had been furnished, at best it is only prima 
facie proof that the boat belongs at Port- 
land, which may be overcome by evidence to 
the contrary. Dudley v. The Superior [Case 
No. 4,115]; HiU v. The Golden Gate [Id. 
6,492]. 

The evidence of the owner is conclusive upon 
this point. It shows that his residence is with- 
out the state, and at the porter place of Monti- 
cello, in Washington Territory. This being 
so, his boat belongs there in fact, although 
he may have procured her to be otherwise 
described in the enrollment Whether a ves- 
sel is to be deemed foreign or domestic de- 
pends upon the residence of her owners, 
rather than the port of enrollment, but in the 
absence of evidence to the contraiy, such i-esi- 
dence- wiU be presumed to be at the port of 
enrollment For the purpo'^e of this suit, and 
in the port of Portland, the Bell, being owned 
in Monticello, is to be considered a foreign 
vessel upon which the admiralty law gives 
a lien for materials or work. The reason for 
this is well stated by Mr. Justice Wells, in 
Hill V. The Golden Gate, supra: "It is im- 
portant to observe that the character of the 
vessel is only referred to for the purpose of 
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ascertaining to whom and to what the credit 
was given; and in no other respect, so far 
as i-egards this ease, is it important If the 
owners reside in a foreign country, or in an- 
other state the material-man is presumed to 
give credit to the boat and also to the owners, 
who live so remote, and who are beyond' the 
jurisdiction of the courts of the state. If the 
owners reside in the same state with the ma- 
terial-man, the latter can easily resort to 
them for payment, and readily enforce it in 
the courts, therefore he may well be supposed 
to give credit to the ownei-s alone. It is ap- 
parent, therefore, that the place of enrollment 
has nothing to do with the credit that is giv- 
en; and has, therefore, nothing to do with 
the question of lien." 

It is clear that the Mary Bell was owned 
at Monticello, and that was her home port or 
place. Therefore in the port of Portland, for 
the f)Urpose of this suit, she is to be regarded 
as a foreign vessel, subject to a lien by the 
admiralty law in favor of material-men. 

As to the second objection, the rule of law 
ts substantially stated by Chief Justice Taney, 
in his dissenting opinion in Thomas v. Os- 
borne, 19 How. [60 U. S.] 3S, as follows: By 
the maritime law, repairs and supplies fur- 
nished at the request of the owner, are pre- 
sumed to have been furnished upon his per- 
sonal credit, unless the contrary appears. In 
The Ghusan [Case No. 2,717], Mr. Justice 
Story states the rule more comprehensively, 
and, in my judgment, more correctly: 

"We all know, that, by the general prin- 
ciples of the maritime law, material-men 
have a three-fold remedy for supplies and 
materials furnished for a foreign ship. First, 
the ship itself; secondly, the owners; and 
thirdly, the master; and neither of these rem- 
edies is displaced, except by conclusive proof, 
that an exclusive credit has been in fact 
given to one or more of the parties so liable, 
or to the ship itself." 

Here the master and owner are the same 
person, and it seems to me that in such a 
case, unless the contrary appears, the p^re- 
sumption ought to be that the party furnish- 
ing the supplies dealt with him as master 
only, and therefore gave credit to the boat 
This controversy does not arise between dif- 
ferent creditors, as in Pratt v. Reed, 19 How. 
[GO U. S.] 359, but between the owners and 
the creditors. That was a case between 
mortgagees and persons claiming a lien for 
coals furnished the -boat at the request of 
the owner and master, during a period of 
nearly two years. The court ruled in favor 
of the mortgagees, upon the ground that 
there was no proof of the necessity of pro- 
curing the supplies in question, upon the 
credit of the vessel. There was very little 
ground for claiming a lien as against the 
mortgagees, although it was allowed in the 
court below, but the opinion of Mr. Justice 
Nelson is an extreme one against the allow- 
ance of liens at all. See The Grapeshot, 9 
"Wall, [76 U. S.] 137. But as between the 



owner and material-men, when the supplies 
are furnished at the request of, or with the 
knowledge of the former, I do not think the 
question of whether they were necessary for 
the vessel, or whether they could have been 
procured otherwise than upon her credit 
ought to arise. The owner should be estop- 
ped under these circumstances, from assert- 
ing the falsity or impropriety of his own con- 
duct to the detriment of his creditors. 

It only remains, then, to ascertain to whom 
or what the credit was given when these sup- 
plies were furnished. 

The facts bearing upon this question, are 
these: The libellant undertook to furnish 
the material and labor at the solicitation of 
the engineer, Wilcox, who seems to have had 
the immediate charge of putting in the ma- 
chinery, and fitting up the boat From Bun, 
Myers learned that Smith was owner, and 
that the boat came from Monticello, where 
Smith lived. Libellant refused to do the 
work for Smith on the ground that he had 
once done some work for him on a steamboat 
and was not paid for it. The engineer then 
assured libellant that he had or would have 
an interest in the boat and that the boat was 
good for it Upon this understanding, libel- 
lant undertook the job, and, as he testifies ex- 
plicitly, not upon the credit of Smith or the 
engineer, but that of the boat The engineer 
was not examined as a witness. It took 
about five weeks to complete the work, and 
once or twice— the first time soon after the 
commencement of the work— Smith came into 
Myers' shop, and obtained some of the ma- 
terial himself. At the beginning, Wilcox de- 
sired the clerk of libellant to charge the 
articles to the Mary Bell, and the clerk tes- 
tifies that he did so; and, further, that about 
the time the boat was enrolled, and when the 
material, etc., amounted to ?400, he pre- 
sented a bin to Smith for the amount, and he 
promised to call and pay a portion of it that 
afternoon. He also testifies that this bill 
was made out "to Maiy Bell and owners," 
and that no objection was made to it by 
Smith on that account or otherwise. 

On the stand. Smith stated that he ex- 
pected the engineer to have procured these 
supplies at the Wallamet Iron Works, but ad- 
mitted that the latter infonned him at the 
time that he had employed the libeUant He 
also admitted that the bill was presented to 
him as stated by clerk, but could not re- 
member how it was made out He further 
admitted that the bill was left with him, and 
that he supposed he had It somewhere, but 
not with him. If this bill had not been made 
out to the Bell it would have been a strong 
circumstance against the conclusion that the 
credit was given to the boat On the other 
hand, if it was so made out and presented to 
Smith and not objected to by him, it is pretty 
certain that not only the credit was given to 
the boat by the libellant, but that Smith so 
understood it, and assented to it That the 
bill was so made out and presented, we have 
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the uncontradicted and altogether probable 
testimony of the clerk. In addition to this, 
there is the presumption that if the biU was 
not made out against the boat, Smith would 
have produced it on the trial. It is the best 
evidence of the fact He admits that he had 
it, and has made no effort to find it. Indeed, 
for aught that appears, he could lay his hand 
on it at any time. I think the evidence fully 
waiTants the conclusion that the bill was 
made out and presented as the clerk states. 
Where an account for supplies and materials 
furnished was stated, "Barque Chusan bougitt 
of John and George Ring," it was held to be 
evidence that the credit was given to the ves- 
sel, and "to repel the notion that any mere 
personal responsibility of the owners was ex- 
clusively relied on or taken." The Ohusan 
fsupral. 

Add to this the other circumstances dis- 
closed by the t^timony, the refusal of Myers 
to trast Smith for the work, the explicit 
pledge of the boat for payment by the en- 
gineer, with the immediate knowledge and 
implied assent of Smitlr, and the reasonable 
conclusion is, that the libellant credited the 
boat exclusively, and also that Smith, by his 
agent the engineer, obtained the supplies 
with the direct understanding that the creait 
was given to the boat and not to themselves, 
and that the boat was not only tacitly but 
expressly pledged for the payment of the bill. 

The biU is made out in currency, at eighty 
cents on the dollar; it wUl be changed to the 
rate of ninety cents, and a decree given that 
the libellant recover that amount, with costs 
and expenses of suit; and in case the same 
is not paid into court within ten days here- 
from, that execution issue therefor against 
the stipulators in the bond for the delivery of 
the boat to the claimant. 



Case No, 9,200. 

The MARY BELLE ROBERTS. 

[3 Sawy. 485.] i 

District Court, D. California, Sept. 30, 1875. 

Seamen's Wages— Abandonment in Foreign 

POKT. 

Defense by master that the seaman was de- 
tained on shore by, the municipal authorities of 
the port: Held, unsupported by the proofs. 

In admiralty. 

D. T. Sullivan, for libellant 
Millon Andros, for claimant. 

HOFFMAN, District Judge. The libel, in 
substance, alleges that the libellant, who was 
a seaman on board the above vessel, was 
abandoned and left behind by the master 
thereof at Iquiqui, in the republic of Peru, the 
libellant being then on shore on liberty, and 
willing and anxious to return on board. The 
answer was, that the libellant was taken out 
of the vessel by order of the captain of the 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



port of Iquiqui without the consent and 
against the wishes of her master; that the 
master requested the captain of the port to al- 
low the libellant to rejoin the barque, but the 
captain of the port refused so to do, and the 
vessel thereupon sailed away without the li- 
bellant. The answer further alleges that li- 
bellant was not prevented from rejoining the 
ship by any act of the master, but by the act 
of the harbor authorities of said port, and not 
otherwise. 

The evidence shows, that on the day pre- 
vious to the sailing of the vessel, a dispute 
occurred between the libellant and the master, 
in consequence of which the former was, by 
the master's order, put in irons, and, as he al- 
leges, "triced up." The next morning he re- 
quested leave to go ashore to see the captain 
of the port. This the master refused, until 
he should fii'st have seen the captain. The 
master accordingly went ashore about nine 
o'clock in the morning, saw the captain of the 
port, and, as he says, "told him just how the 
thing was." 

The captain of the port had, it would seem, 
already heard of the affair through some 
workmen and the master insists that he made 
no complaint against the seaman. By his own 
admission, however, he voluntarily sought the 
captain and related the whole occurrence. 
The result was that a boat with a policeman 
on board was dispatched to the vessel and the 
libellant brought ashore. The master testifies 
that this occurred about nine o'clock a. m., 
and in this he is corroborated by the mate. 
The libellant states very positively that he 
was taken ashore after dinner and between 
two and three o'clock, and David Oakshott a 
seaman, testifies to the same effect. The point 
is not very material except as showing that 
the man was taken ashore not more than an 
hour and a half before the vessel sailed, and 
as tending to show that little opportunity was 
afforded him to rejoin the ship, and no very 
strenuous effort was made to recover him. 

The libellant states that on landing he saw 
the master on the mole, and said to him that 
he desired to see the captain of the port. The 
master showed him his ofiBLce, and not finding 
him in, said he would go up town and see 
where he was. He did so, and on his return 
informed the libellant that the captain would 
be down within half an hour. The master 
then returned to his vessel and the libellant 
waited for the return of the captain of the 
port. On his arrival the libellant informed 
him that he belonged to the vessel which he 
saw was beginning to make sail. The cap- 
tain told him he must wait until the master 
came ashore again. The libellant then offered 
a boatman one dollar to put him on board. 
The captain of the port said something to the 
boatman, or to a policeman that was near, 
which the libellant did not understand. The 
boat proceeded a short distance towards the 
ship and then turned around and brought the 
libellant back, notwithstanding that he offered 
three dollars to be put on board the vessel.. 



[16 Fed. Cas. page 961] 



cCase No. 9,200) MARY 



Tlie ship continued her course out of the har- 
bor without stopping. 

The master's account of the occurrence dif- 
fers from that of the man in a few particu- 
lars: 1. He states, as already noticed, that 
the man was brought ashore at nine o'clock, 
and not at about half past two or three, short- 
ly before the vessel sailed. He denies having 
told the man he would go up town to look for 
the captain of the port, and states that he told 
the latter several times that he was about to 
sail and wanted the man, but the captain re- 
fused to give him up, saying he would look 
out for him, and would put him in jail. The 
captain made no investigation and assigned 
no reason for keeping the man. The master 
then returned to the vessel and was under 
way in fifteen minutes after he got on board. 
With respect to this statement it is to be ob- 
served: 1. That assuming it to be true, the 
master's justification is by no meaqs clear. 

The policy of the laws of all maritime na- 
tions, and notably of the United States, dis- 
countenances in the most emphatic manner 
tlie discharge of seamen in foreign ports. By 
various acts of congress, it is provided that 
the master shall, before sailhig, give bond for 
the return of his crew to the United States. 
If a seaman be discharged abroad, he is in 
general required to pay to the consul three 
months* extra wages, of which two-thirds are 
to be paid to the seaman upon his engagement 
on board any vessel to return to the United 
states; the remaining third to be retained to 
form a fund for the payment of the expenses 
home of other destitute seamen. Consuls are 
also required to provide passages to the 
United States for any destitute American sea- 
men found within their districts. Masters are 
required to receive on board their vessels, and 
transport to the United States, on the request 
of the consul, such seamen in number not ex- 
-ceeding two to every one hundred tons burden 
of their vessels. And, finally, the malicious 
forcing on shore, or leaving behind, of any 
mariner in any foreign port or place is de- 
nounced and punished as a crime. 

These various provisions clearly exhibit the 
deep solicitude of the legislature to secure in 
sll cases the return of the mariner to the 
United States, and they indicate with equal 
clearness the duty of the master, viz., to 
bring back the mariner in his vessel, unless 
the circumstances are such as to render it im- 
possible, or to relieve him from the obligation 
to do so. 

It is not pretended that in the case at bar 
the master had any right to expel the seaman 
from the vessel. The defense rests upon the 
allegation that tlie seaman was in the custody 
of the local authorities from which the master 
was unable to liberate him. But the inquiry 
arises, did the master, on his own showing, 
make a reasonable and sincere effort to per- 
form what, as we have seen, the law regards 
as one of his most important duties. 

The man, he says, was brought on shore at 
mine o'clock; the vessel sailed at three p. m. 
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He had been sent for by the captain of the 
port without any complaint ou the part of the 
master, as the latter asserts. But he admits 
that he went to the captain of the port and 
"told him just how the thing was." It is not 
to be presumed that his nan-ative was very 
favorable to the seaman. The captain of the 
port at once dispatches a policeman to bring 
him ashore. To this proceeding the master 
makes no opposition. The man is brought on 
shore, and the master, as he says, requested 
the captain of -the port "several times" to give 
up the man; and on his refusal, and without 
delaying his intended departure a single hour-, 
sails away, leaving the man without clothes or 
money in a remote foreign port. I cannot con- 
sider that the master, under these circum- 
stances, fulfilled his whole duty. A more res- 
olute effort should have been made, and more 
decided measures taken, to procure the resto- 
ration of the man, and the departure of the 
vessel reasonably delayed for the piu'pose. 1 
have little doubt that such an effort would 
have been successful. Had the man been a 
relative or ward of the master, or had a valu- 
able bale of merchandise been removed from 
the ship, the master's reclamations would, I 
doubt not, have been far more energetic and 
persistent, nor would he have deemed the rea- 
sons he now assigns for not bringing back the 
man to his port of shipment a valid excuse for 
failing to deliver any part of his cargo to its 
owner. I consider his duty to restore the sea- 
man to his home quite as imperative as his 
duty to deliver his cargo to its consignees. 

If the account of the transaction given by 
the libellant be accepted, the master's breach 
of duty can hardly be denied. The man 
swears that he was taken on shore not more 
than an hour and a half before the vessel sail- 
ed; that when the master went off to the ship 
he said he would be back in half an hour; in- 
stead of doing so, he at once made sail. He 
denies that he was in custody, and states that 
when he discovered the vessel was about to 
sail, and mentioned it to the captain of the 
port, the latter told him to wait until the mas- 
ter came ashore. The man was certainly suf- 
ficiently at liberty to be able to make an effort 
to reach the vessel in a boat. But the boat, 
after proceeding a part of the way, turned 
back, against the remonstrances of the man, 
and in pursuance, he thinks, of previous in- 
structions by the captain of the port. This cir- 
cumstance seems to me extremely suspicious. 
It suggests very strongly the idea of a secret 
understanding between the master and the 
captain of the port, by which the former was 
to be rid of the man— an idea, favored by the 
facts that the master had had trouble with 
him, and had received on board two stowaway 
seamen by whom the libellanf s place could 
be supplied. On the master's statement, the 
conduct of the captain of the port is unac- 
countable. The man had committed no viola- 
tion of the municipal law of the place. The 
vessel lay a mile from the shore. A difBculty, 
such as are unhappily too common on board 
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ships, had occurred between the master and 
one of the men. The offense, if anj', was 
agagist the discipline and internal police of 
the ship. What motive had the captain of the 
port to seize and hold the man, when the mas- 
ter had made no complaint against him, when 
he was anxious to receive him hack, and the 
man was desirous of returning, and this with- 
out any investigation whatever into the facts 
of the case? None has been suggested, ex- 
cept the mere wantonness of brief authority. 
I require more convincing proofs than have 
been furnished in this case, to induce me to 
believe that from such a motive, without any 
personal interest or hope of advantage to him- 
self, an oflicer charged with important duties 
in a foreign poit, and who was on friendly 
terms with the master (for the latter testifies 
that he shook hands with him, and bade him 
good-bye when he left), would hare been 
guilty of so high-handed an outrage upon the 
commerce of the "United States. If the master 
really supposed the officer was committing the 
offense he now charges upon him, the cor- 
diality of his leave-taking is not a little ex- 
traordinary. Nor does the subsequent con- 
duct of the captain of the port toward the 
man in any degree tend to corroborate the 
master's version of the occurrence. On the 
man's return from his unsuccessful attempt to 
reach the vessel, he was not consigned to a 
jail, or subjected to the slightest restraint of 
his liberty. He applied at once to the captain 
of the port for a passage to San Francisco, but 
this the latter declared himself unable to af- 
ford him; but when some six days afterwards 
the man procured a passage on a mail boat 
for Callao, the captain of the port gave him a 
letter to the American consul at the latter 
place, who paid his board while at Callao, and 
gave him, on his departure, a letter to the con- 
sul at Panama, by whom, in like manner, his 
board was paid until a passage to San Fran- 
cisco could be obtained. 

It seems highly improbable that an officer 
who was thus ready to do everything in his 
power to facilitate the man's return to his 
country, would have forcibly taken him from 
the vessel and detained him in custody against 
his own wishes, and in spite of the remon- 
strances of the master. After a careful con- 
sideration of the whole case, my opinion is, 
that the master desired to be rid of the man, 
and voluntarily abandoned him. And the de- 
fense now set up that he yielded to authority 
he was unable to resist, is not sustained by 
the proofs. 

In this view of the case, it is unnecessary 
to consider whether if the facts had been as 
alleged by the master, the seaman would not 
still have been entitled to his wages up to the 
end of the voyage. A decree will be entered 
in favor of libellant for his wages up to the 
end of the voyage, and his expenses, deduct- 
ing intermediate earnings, if any. 
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District Court, D. Maine. Jan., 1873. 

PiiEADiNG IN Admiralty — Amexdjiest to An- 
swer — Collision — Bafflikg Wind — Right 
OF Way — Items of Damage. 

1. An answer cannot be amended after the 
cause has been heard, so as to contradict a ma- 
terial admission in it. 

2. A vessel on the starboard tack, nearly close- 
hauled with the wind one or two points free 
and baffling, need not give way to a vessel on the 
port tack close-hauled, when the vessels are 
crossing. 

3. A vessel having the right of way must keep 
a proper lookout and use proper seamanship to 
avoid collision. 

4. Freight money lost by the master of a sink- 
ing vessel when hurrving from the wreck and 
sails used for covering the deck-load are proper 
items of damage in cases of collision. 

A cause of collision hear'd on libel in rem, 
claim, answer and proofs. 

Nathan Webb, for libellant 
Almon A. Strout, for claimants. 

FOX, District Judge. This collision took 
place between the Sehrs. Sarah Buck of Bel- 
fast and Mary O. of St. Johns, about fifteen 
minutes after twelve in the morning of Dec. 
12, 1872, and about seven miles southwestei'- 
ly from Monhegan, and resulted in the total 
loss of the Sarah Buck, she having sunk. 
The night was very clear, with a whole-sail 
breeze. The Sarah Buck was on her port 
tack, without cargo, and on her return to 
Belfast from Salem. The MaiT C. left Seal 
Harbor, near White Head in Penobscot Bay, 
about 8 p. m. Dec. 11, in the prosecution of 
her voyage from Rockport, N. B. to New 
Haven with a cargo of grindstones. She 
was on her starboard tack. Each of the ves- 
sels laid within about six points of the>wind. 
The libel avers that at the time of the col- 
lision, the Sarah Buck was close-hauled, and 
the Mary O. free. These allegations are de- 
nied in the answer; but it does admit that 
the Sarah Buck was sailing on a course 
"about northeast," and avers that the wind 
was then north-northwest; this would be 
within six points of northeast, and I there- 
fore consider it as established from the 
claimant's answ6r, that the Sarah Buck was 
close-hauled as is set forth in the libel. 

Cook, master and part owner of the Mary 
G. alleges in his answer, which is subscrib- 
ed and sworn to by him, that when he left 
Seal Harbor, "the wind was baffling from 
northwest to north-northwest;" after the 
case had been fully heard and the arguments 
closed, a motion was made by his proctor for 
leave to amend this averment in the answer 
by changing northwest to northwest by 
west. The amendment was not allowed; 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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OBd on further reflection, I am satisfied that 
the ruling was correct. The cause had heen 
fully heard and argued to the court, with 
this admission in the answer as to the course 
of the wind; it was a deliherate, sworn 
statement by the master, of the fact as he 
understood it to have been when called up- 
on to respond to the charges against him in 
the libel, and it is not the practice of any 
court, at such a stage of the cause, to per- 
mit a material amendment which will de- 
sti-oy the effect of an admission of so much 
importance, relative to a matter which had 
been a principal subject of controversy be- 
fore the court for more than ten days. The 
amendment, if allowed, would at once pro- 
duce a conflict with the testimony of the 
master given by him upon the stand, as he 
had stated, that the wind was northwest 
when he left Seal Harbor, baffling a half 
point each way; and the only advantage tp 
be derived from the amendment would be, 
that the statement in the answer would then 
more fully agree with the testimony of some 
of the witnesses produced by the claimant, 
by whom the wind was represented to have 
been still more westerly than is asserted by 
the master, either in his answer or testi- 
mony, and which the court is not convinced 
is in accordance with the truth. 

The libel alleges that the wind at the time 
of collision was north, and that the Sarah 
Buck was on a course of northeast by east, 
and her master reiterates this statement 
when examined as a witness. Her crew, all 
of whom assert tiiat they were on deck at 
the time, testifj^ that their course was north- 
east by east, one half east, as this vessel did 
not sail nearer than within sis points of the 
wind; it Is manifest that these statements 
of the master and his crew are not correct, 
as with the wind north, a course of north- 
east by east would be within five points, 
which this vessel 'could not accomplish. 
There is therefore, to say the least of it, a 
mistake on their part in relation to the wind, 
or the course they were sailing, and perhaps 
they are incon-ect in both particulars. 

The crew of the Sarah Buck represent that 
the Mary C. when first discovered was one 
and one half to' two points on their lee bow; 
the libel states her as being one and one 
half points, about half a mile distant; the 
answer on the contrary represents that when 
the Sarah Buck was first seen from the 
Mary C, she was on her lee bow. The claim- 
ant has produced in court a diagram in ex- 
planation of the position of the two vessels 
when first seen and as they came in colli- 
sion; and he has stated it was substantially 
correct as laid down in this diagram; the 
Sarah Buck is clearly to the windward of 
the Mary O. and it fully corroborates the al- 
legations on this point in the libel. 

Upon one other matter there is a very 
severe conflict; every man on board the 
Sarah Buck swears that her regulation lights 
were in place and burning brightly, and that 



after the collision, one was taken down, was 
then burning and was extinguished by the 
master and brought on board the Mary C. 
The crew of the Mary C. all testify that they 
saw no lights on the Sarah Buck, that their 
attention was called by Capt Cook to the ab- 
sence of her lights, and upon this, they are 
said to be corroborated by the testimony -of 
the master and mate of the Favorite of Corn- 
wallis, who testify that at the time of the 
collision, they were within one eighth of a 
mile, and they run down and hailed both 
vessels immediately afterwards, offering as- 
sistance; that they run round the Sarah 
Buck and saw no lights upon her. The tes- 
timony of these men from the Favorite is 
presented in such a manner as to impress 
upon the mind of the court strong doubt as 
to its truthfulness. The case was in hear- 
ing for a number of days, the entire crew of 
each vessel had been fully examined, and 
the testimony of Capt Cook had been very 
■ minute and protracted; a number of other 
witnesses had been examined as to the 
course of the wind, and it was then sug- 
gested that each party might desire to take 
further testimony on that point, and for that 
purpose the heai-ing was postponed. Up to 
that time, no suggestion or intimation had 
been thrown out from either side, that any 
other vessel was at the time in the imme- 
diate vicinity, or that either had been hailed 
by a third party with an offer of assistance; 
on the contrary, the master of the Mary C, 
when inquired of in relation to other vessels, 
stated, "I saw other vessels one-fourth to 
one-half a mile off. Three or four to lee- 
ward, two or three to windward. Some 
were steering about same course I was, oth- 
ers were running off more. I passed a great 
many of the vessels which came out of Seal 
Harbor." From the testimony on both 
sides, the court formed the opinion that no 
vessel came near or offered any assistance. 
If Jenkins," the master of the Favorite, has 
testified truly, the court was led into a veiy 
great error by the testimony of Capt. Cook, 
"that he saw vessels one fourth to one half 
a mile off," when he was well aware that he 
had been hailed by the Favorite at the time 
the Sarah Buck was in a sinking condition. 
If such was the fact, when asking for fur- 
ther time, he should have frankly stated that 
another vessel was near by and had offered 
assistance at the time, and that he wished 
to procure the testimony of her officers and 
crew if practicable; but instead of so doing, 
under the pretence of proving the course of 
the wind, he obtains the opportunity of pro- 
ducing this testimony, all knowledge of 
which he had concealed from the court as 
well as the adverse party. The course he 
has adopted leads me to conclude, and I 
think it is not unjust to him under the cir- 
cumstances, that this testimony from the 
Favorite is an afterthought, especially as 
Jenkins admits that Capt. Cook had inform- 
ed him as to the points in dispute, and he 
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also had occasion to prompt him as a wit- 
ness when under examination, and his testi- 
mony in some respects does not agree with 
Capt. Cooli's statements, especially in regard 
to tke course of the two vessels, which he 
gives west by south, and the wind which he 
states northwest by north, one point more 
westerly than Capt Cook, and also the time 
of the collision, which he says was before 
twelve o'clock by his time, which was St- 
Johns, some fifteen or twenty minutes ear- 
lier than the real time, and that his watch 
was not called till a short time afterTS'ards. 

The court is satisfied that the Sarah Buck 
had her proper lights burning. The testi- 
mony from all of her crew is positive upon 
this point, and they must all have committed 
wilful perjury in relation to it if their state- 
ment is untrue, whilst that from the other 
vessels is of a negative chai-acter, as to their 
not seeing any lights; this matter of the 
lights is really quite immaterial in determin- 
ing the rights of the parties, as both sides ad- 
mit that the night was veiy dear, so that the 
vessels could be seen by each other in season 
to have done whatever was incumbent to 
have avoided the collision. 

Sixteen witnesses have been examined on 
the part of the libellants, and seventeen for 
the claimants; the most material points in 
controversy being as to the course of the 
wind, and whether the MaiT O. was or not 
close-hauled at the time the collision took 
place. The court has prepared a full abstract 
of the testimony, and it is very ceiiain that 
it is utterly impossible to reconcile the evi- 
dence on these matters; no great benefit can 
result from a prolonged statement of the tes- 
timony of each witness, and the court there- 
fore will confine its remarks in a great ex- 
tent to the conclusions at which it has ar- 
rived in relation to them. 

The answer states that when the Mary C. 
left Seal Harbor, the wind was varying from 
northwest to north-northwest. In his testi- 
mony, the master says, after getting by White 
Head, he headed west-southwest and some- 
times southwest by west, and on that course 
passed north of Monhegan close-hauled to 
the wind; that as the wind changed to the 
north, he still held close up to the wind until 
his course was west He has called various 
masters of vessels who left Seal Harbor the 
same night bound to the westward at about 
the same hour with the Mary C; most of 
them represent the wind to have, been north- 
west at Seal Harbor. Woodward, master of 
the Telegi'aph says it was baffling from north- 
west to northwest by west. Foster, master 
of the Laura represents it as west-northwest 
to northwest by west; none of the witnesses 
give the wind as far to the north as the an- 
swer N. W. to N. N. W; on the contrary they 
represent it as being from one to three points 
further west than the answer; but they all 
concur in their statements that when sailing 
westerly they were all running close-hauled 
to the wind. The libellants have produced 



two witnesses, one of whom came out of Seal 
Hai-bor and the other from Lobster Cove 
near by the same evening with the Mary C. 
Tate who sailed from Seal Harbor says the 
wind was north-northwest at eight o'clock, 
and that he passed the Mai-y C. half way 
over to Mosquito Island standing the same 
course with him; that the wind was then 
northwest by west and he was sailing two 
points free. He further states that from 10\^ 
to 12, the wind was north by east to north- 
northeast, which is from one to two points 
further east than is claimed by the libellant, 
and which would not have permitted the 
Sarah Buck to run the course she was mak- 
ing as stated in the libel. Trenergy, from 
Lobster Cove, speaks of the wind as being 
nearly north at White Head at eleven o'clock 
that night 

The master of the Mary C claims that 
■v^ith the wind northwest the vessel making 
seven knots, he was close-hauled on a coui-se 
of southwest by west and passed Mosquito 
Island. Six witnesses, who for many years 
have been acting as pilots and masters in 
and about Penobscot Bay, testify that thus 
running close-hauled, she would not have 
been able to have passed Mosquito Island, 
but would have gone ashore either on the 
island or inside of it; and the argument 
drawn from this testimony is, that notwith- 
standing the statements of Capt Cook and 
his crew, the Mary C. must to some extent 
have been running free. 

From the discrepancies which exist between 
the allegations of the respective parties in 
their pleadings and the witnesses they have 
produced, as well as from the discrepancies 
between the witnesses themselves, it is ex- 
tremely difiicult to decide what was the ex- 
act couree of the wind, and whether or not 
the Mary C. was absolutely close-hauled. I 
am satisfied the wind was changing northerly 
after ten, though Tate says it was N. W. by 
W. when he passed the Mary C, sometimes 
very baffling; and to some extent these facts 
may harmonize the statement of the wit- 
nesses, as they probably took notice of the 
wind at different hours and when differently 
situated. The neai'ness to the coast may also 
have had its efEect in changing the coui'se of 
the wind. The answer of the Mai*y C. states 
the wind was baffling from northwest to 
north-northwest and I am inclined to adopt 
northwest by north as being probably the 
mean course of the wind at White Head when 
blowing steadily at the time the Mary 0. left 
the harbor. The master says his courae was 
more, southwest to southwest by west up to 
time of collision, whilst Tate, who says he 
passed the Mary C. sailing a like course with 
his own, gives his course as southwest by 
west, which is the true course from White 
Head to a point seven miles southwest of 
Slonhegan. Admitting that at this season of 
the year it is usual for coasting vessels to sail 
as close to the coast as they well can, and 
that Cook, being a comparative stranger to 
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this Tieinity, would not T?e likely to strike 
seaward beyond what was customary, I 
adopt bis statement that his 'course varied 
from west-south westto southwest by west, and 
with the wind, as I find it to have been baf- 
fling about northwest by north when they 
left Seal Harbor, it results that the Mary O. 
was not absolutely close-hauled, but that as 
she ran down the coast, she was sailing at 
times one or two points free with a baffling 
wind, which at times might head her off her 
course. Capt. Cook says, that from the time 
of leaving White Head until after the col- 
lision, his main sheet was not slackened, but 
that as the wind veered toward the north, 
he changed his course by following up the 
wind, and that he was making a west coui-se 
when the collision took place. Having fol- 
lowed the wind, so that he must have changed 
his course at least two points more westerly, 
as he made no alteration he says in the trim 
of his sheets, it follows that the wind must 
have charged two points at least to the north, 
and I am therefore warranted in the con- 
clusion that the wind must have been about 
north by west, not being steady, but baffling 
about that course. 

Having thus determined that the 'Sarah 
Buck was close-hauled on her port tack, and 
that the llary C, with a wind baffling about 
north by west was on her starboard tack, 
running west and within one to two points 
of being absolutely close-hauled, what was 
the duty of each vessel in a clear night, with 
a full breeze, each vessel having been dis- 
covered by the other in season to avoid a col- 
lision, but each having a poor lookout, as in 
such a night, each should have been seen 
from the other before they had approached 
within a half mile? 

The claimants insist that it appears from 
the allegations in the libel, that these ves- 
sels were approaching end on or nearly end 
on, so as to involve risk of collision, as the 
Sarah Buck is thus stated to have been head- 
ing northeast by east, and the Mary C. south- 
west by west, which would make them within 
one point of being dix-ect end on, and so biing 
them within article eleven of the regulations 
adopted by congress, which requires both 
vessels to port when approaching end on, or 
nearly so, so as to involve risk of collision, 
and which the Sarah Buck neglected to do, 
but starboarded her helm just before the 
collision took place. The answer, instead of 
admitting that the libel states correctly the 
true com-se of the two vessels, and sub- 
mitting for the decision of the court the 
question, whether two vessels when approach- 
ing on opposite courses within one point 
are brought within the eleventh article, joins 
issue on the fact, and charges that the course 
of the Mary O. was west, making a difference 
of three points, and from the evidence, I be- 
lieve this statement to be substantially cor- 
rect; as the case stands therefore, the two 
vessels in fact were crossing instead of ap- 
proaching end on, and the case is brought 



within the twelfth article, which provides 
that "when two sailing ships are crossing, so 
as to involve risk of collision, then if they 
have the wind on different sides the ship 
with the wind on the port side shall keep out 
of the way of the ship with the wind on the 
starboard side, except in the case in which 
the ship with the wind on her port side 
is close-hauled and the other ship free, in 
which case the latter ship shall keep- out of 
the way." 

The Sarah Buck had the wind on her port 
side, and was close-hauled and should have 
kept out of the way of the Mary 0. unless 
she had the wind free. I find that she was 
nearly close-hauled with the wind at best 
but one or two points free and baffling, and 
I do not hold that she was therefore de- 
prived of the right of way and compelled 
to give way to a vessel on the port tack, 
close-hauled. It was therefore the duty of 
the Sarah Buck, under the twelfth article to 
have kept out of the way of the Mary C, 
and her prudent course would have been to 
have ported her helm instead of starboarding. 
By pursuing the course which she did, she 
placed hei*self in such a position as to great- 
ly increase, instead of diminish the risk, 
and she must be answerable for the conse- 
quences. If the master intended to luff, he 
should have done it much sooner, and not 
have delayed it until the vessels were in such 
close proximity. I therefore hold that the 
Sarah Buck violated the twelfth article, and 
that her management contributed to the in- 
jury. 

I am also of the opinion that the conduct 
of those in charge of the Mary C. was inex- 
cusable, and that she is not exonerated from 
liability. She had but one man, her master, 
on the lookout. He states that until the ves- 
sels came within an eighth of a mile of each 
other, he could not discover whether or not 
the Sarah Buck was approaching towards 
him. I am satisfied that she had her proper 
lights, and of course, with proper attention 
her course could have been determined; but 
without lights, the Saiuh Buck was in plain 
sight that night, and a diligent lookout un- 
der such circumstances should have discov- 
ered her course before she approached within 
that distance; after* she was discovered, her 
course should have been constantly noticed 
by the lookout, so as to find out what means 
she intended to adopt, and so that the Mary 
C. might be in readiness to do all that the 
law required of her, if she should be in dan- 
ger; for although by the 12th article she had 
the right of way, yet that must be taken in 
connection with article 18, which requires 
that "where, by the above rules, one of two 
ships is to keep out of the way, the other 
shall keep her course subject to the qualifica- 
tions contained" in article 19, viz.: "In obey- 
ing and construing these rules, due regard 
must be had to all dangers of navigation, 
and to any special circumstances which may 
exist in any particular case, rendering a de- 
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pai'ture from the above rules necessary in 
order to avoid immediate danger." By arti- 
cle 20, it is declared that "nothing in these 
rales shall exonerate any ship * * from 
the neglect of any precaution which may be 
required by the ordinary practice of seamen, 
or by the special circumstances of the case." 
Similar regulations on this subject have been 
adopted in England. It is declared by the 
privy council, in The Agra and Elizabeth 
Jenkins, L. R. 1 P. C. 501, "that if a ship 
bound to Iseep her course under the 18th sail- 
ing rule, justifies her departure from that 
rule under the 19th rule, she takes upon her- 
self the obligation of showing not only that 
her depaiture was at the time it took place 
necessary in order to avoid immediate dan- 
ger, but also that the course adopted by her 
was reasonably calculated to avoid that dan- 
ger;" and the opinion says: "Their lord- 
ships therefore have come to the conclusion, 
that both vessels were to blame, and that the 
collision is atti'ibutable to both, the Agra for 
not sooner observing and getting out of the 
way of the Elizabeth Jenkins, and the Eliza- 
beth Jenkins for departing from her course 
without sufficient necessity, and for depart- 
ing from it in a manner calculated to in- 
crease and not to diminish or avoid danger." 
In the case of The Havre [Case No. 6,232], 
Judge Shipman says: "I now come to an- 
other point in the case. It is a rule of pru- 
dence and sound sense, often reiterated in 
judicial opinions, that every vessel is bound 
to avoid a collision if she can; the fault of 
one approaching vessel does not authorize the 
other to run her down because she happens 
even through her own folly to lie in <her 
waive. I am well aware that where the law 
charges one vessel with the duty of keeping 
out of the way of another, the corresponding 
duty of the other, to keep her course, is to 
be rigorously enforced. But it is to be en- 
forced with intelligence and in the interest 
of safety, and not to be enforced, or even 
permitted blindly to destructive ends. It is 
therefore proper, in view of the fact that the 
Havre clearly saw the Scotland for fifteen 
minutes before the collision, watched her ap- 
proach with more or less care for two miles, 
and without the slightest change in her 
course, struck the latter -only a few feet for- 
ward of her stern, to enquire whether she 
did her whole duty; in other words, whether 
the slight change in her wheel to starboard, 
in order to have enabled her to clear the 
Scotland, might not and ought not to have 
been made;" and later on says: "There was 
risk of collision apparent for several minutes 
before it took place; the responsibility of 
avoiding it rested chiefly on the Scotland. 
She was bound to keep out of the way, and 
the Havre was bound to keep her course until 
it was apparent that the collision could not 
be avoided without a change on her part; I 
hold her responsible on the sole ground, that 
after it was clear that the only way of es- 
cape was for her to starboard her wheel she 



failed to do it, and that if she had done it 
no accident would have occurred." 

The case of The Maria Martin, 12 WalL 
[79 TJ. S.] 47, fully sustains this principle. 

When the Sarah Buck began to luff, it was 
the duty of the Mary C. to have held her 
coui-se or take such steps, if a collision vras 
imminent, as would be calculated to dimin- 
ish, rather than to increase the danger; but 
instead of doing anything of that kind, the 
Mary 0. also luffed, necessarily bringing the 
two vessels into collision; and to accom- 
plish this, she swung round so much that 
her port side struck the Sarah Buck aft of the 
fore rigging. It is apparent from the posi- 
tion of the vessels on claimant's diagram, 
that when the Mary C. commenced to luff, 
the Sarah Buck had ranged ahead of her, so 
that a lookout forward could have perceived 
her well on the starboard bow, instead of 
right ahead, thereby indicating that if the 
Mary C. held her coui*se, there would be no 
danger; and it was the duty of the lookout 
on the Mary C. to have carefully noticed the 
position of the two vessels before giving any 
order to luff, which was wholly inexcusaole, 
if the vessels were then bearing from each 
other as laid down on the diagram. A care- 
ful examination of all the testimony and this 
diagi-am convinces me that the statement of 
Capt. Cook, that if he had held his course he 
would have struck the Sarah Buck with his 
starboard bow a little further aft, and if he 
had starboarded she would have paid off 
some, but would still have struck her, is not 
correct. On the contrary I thinlc the state- 
ment of the master of the Sarah Buck is 
ti:ue, that if each vessel had held her course, 
they would have gone clear. The luffing of 
the Sarah Buck did not increase the danger 
to the Mary C. if she had held her course, 
while if she had starboarded her helm m the 
slightest degree after the Sarah Buck had 
luffed, a collision would have been impos- 
sible. 

In his direct examination Capt. Cook testi- 
fied that he heard some one on the Sarah 
Buck ei-y out to luff, and that this was ad- 
dressed to his vessel; on his cross examina- 
tion he stated, he heard the cry of luff from 
the Sarah Buck, but was uncertain whether 
it was before or after she luffed, and did 
not know whether it was or not addressed 
to his vessel. Some of the crew of the Mary 
C. would have the court understand that she 
was ordered to luff by those on board the 
Sarah Buck, and from this it is claimed that 
the aiary O. luffed in compliance with such 
orders; but the answer does not attempt to 
cast the responsibility of her luffing upon the 
Sarah Buck, on the conn^ary, it states that 
"the Mary C. held her course until the Sarah 
Buck approached nearer, when the helm of 
the Mary C. was put to port in order that 
she might lay close to the wind, and finding 
that the course of the Sarah Buck rendered a 
collision possible, the helm of the Mary C. 
was put hard to port," to which has been 
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added, "to lessen the force of the blow, col- j 
lisiou being imminent;" and in his testimony 
Cook says: "I gave orders to put helm hard 
down, thinking she would come up more side 
to, and break ofe the blow." The Mary O. 
therefore is accountable for having lufEed 
and for the consequences of deviating from 
her course. If she had held her course, I 
find the collision would not, in fact, have oc- 
curred; and she could have avoided it like- 
wise by changing her course in an opposite 
direction, instead of producing it by the 
course she pursued. I am therefore obliged 
to hold her accountable jointly with the 
Sarah Buck; and the result is, that the dam- 
ages of the two vessels must be apportioned 
between them. 

The court can place but very little depend- 
ence on the statements of witnesses as to 
time or distances. Capt. Cook for instance 
testifies he saw the Sarah Buck one fourth to 
one half a mile off, and afterwards called the 
watch four or five minutes before the colli- 
sion. It is not disputed that the vessels were 
approaching each other at the rate of twelve 
or thirteen miles per hour, less than five min- 
utes for a mile, and at this rate, if the watch 
was called four or five minutes before the 
accident, the vessels must have been more 
than a mile apart when the Sarah Buck was 
first seen from the Llary C. 

The claimant relies on the opinion of the 
court in The Nichols, 7 Wall. [74 TT. S.] 656, 
where it was decided that "mistakes com- 
mitted in moments of impending peril by a 
vessel, in order to avoid a catastrophe made 
imminent by the mismanagement of those in 
charge of another vessel, do not give the lat- 
ter, if sunk and lost, a claim on the former 
for any damages." I do not consider this 
principle as applicable to the present case, be- 
cause I have no doubt, that if the Mary 0. 
had held her course, there would have been 
no collision; and secondly because ordinary 
seamanship would have satisfied a lookout 
attending to his duty, that the Sarah Buck 
when she began to luff had then ranged so 
far to the eastward of the Mary O., that 
there could be no collision if she held her 
course; and lastly, at the distance the ves- 
sels then were, a competent skillful master 
with nothing to distract his attention, the 
peril not being then imminent, and there be- 
ing no occasion for excitement, would never 
have given an order to luff, which must in- 
evitably occasion the collision. Upon tne 
imminency of the peril at the moment, it 
may be well to refer to the statement in the 
answer, which says "that the Mary C. held 
her com-se until the Sarah Buck approached 
nearer, when the helm of the Mary O. was 
put to port in order that she might lay close 
to the wind, and finding that the course pur- 
sued by the Sarah Buck rendered a collision 



possible, the helm of the Mary C. was put 
hard to port." Since the answer was com- 
pleted, there has been added in pencil (which 
additions the court does not sanction) the 
words "to lessen the force of the blow, col- 
lision being imminent." The imminence of 
the peril does not appear to have occrn'reiJ 
eitner to tne claimant or proctor in the eari^ 
stage of the defense, as the answer itself 
only states that he put his helm to port when 
he saw the Sarah Buck approaching, thus in 
the very outset altering his course by laying 
closer to the wind, and after that, finding 
that the course of the Sarah Buck rendered 
a collision possible, not imminent or impend- 
ing, he put his helm hard to port. Such a 
ease, in my view, is not brought within the 
doctrine laid down by Judge Clifford in The 
Nichols [supra], for the answer admits that 
as the Sarah Buck came nearer he put his 
helm to port, that he might lay doser to the 
wind, thus changing his course without any 
justifiable cause, as there was then no dan- 
fjer, and after that, when there was only a 
possibility of collision, he turned towards 
the track on which the Sarah Buck was sail- 
ing, instead of holding his course or running 
away from her, and thereby produced the 
very result which would otherwise not have 
happened. It rather appears to the court 
that the Mary C. acted upon the theory, that 
under all circumstances she was bound to 
go to windward and compel the Sarah Buck 
to pass to leeward, even if a collision \cas 
occasioned thereby. Her answer shows, 
either inattention and want of seamanship, 
or a determination to go to windward, what- 
ever might be the consequences. 

The damages sustained by the loss of the 
Sarah Buck are testified to amount to. $2,300, 
which includes §200 secured for freight of a 
cargo of hay to Salem, and which amount 
was lost by the master from his person, he 
having taken it from his cabin in an account 
book in which it had been put, and placed 
the book with the money in it under his coat 
for protection at the time he was getting into 
his boat to go on board the Mary C, when 
the Sarah Buck was sinking. In the confu- 
sion, the book and money were lost. This 
amount I find to have been lost, and I con- 
sider it a proper item of damage, and I do 
not find the master to have been so negligent 
as to relieve the Mary C. from accountability 
for its loss. Two sails used for covering the 
deck-load of hay were also lost, which are 
valued at $100. The boat and some of the 
vessel's furniture were saved. I assess the 
loss sustained by the Sarah Buck at $2,200. 
If the parties agree upon the damages sus- 
tained by the Mary C, the court will adopt 
that amount, otherwise an assessor will be 
named by the court to determine them. 

Damages to be apportioned. 
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Case No. 9,202. 

The MARY CELESTE. 

[2 Lowell, 354.] i 

District Court, D. Massachusetts. Dec, 1874. 

Shipping— FoRFEiTDRE — Title — Innocent Pdk- 

CHASER— FkADDCLENT CERTIFICATE OF 

Registry — Signatcre. 

1. Where absolute forfeiture to the United 
States is the statute penalty for an act, the title 
accrues when the penal act is committed. 

2. If the forfeiture is alternative, property or 
its value, the title does not vest until the elec- 
tion is made. Sleanwhile, an innocent purchas- 
er may acquire a title not subject to forfeiture 
by subsequent seizure. 

3. Under St 18 July. 1866, § 24 (14 Stat. 184), 
"If any certificate of registry ... to any 
vessel shall be knowingly and fraudulently ob- 
tained or used for any vessel not entitled to the 
benefit thereof, such vessel, with her tackle, 
apparel, and furniture, shall be liable to for- 
feiture." the forfeiture is an absolute one, and 
vests the property in the United States when the 
fraud is committed. "Liable" only implies that 
the United States may not discover or may not 
enforce the forfeiture. 

4. If the papers, by means of which such reg- 
istry is obtained, are identified, and come from 
the possession of government, it is not necessary 
to prove the signature to each paper. 

The United States seized the brig |klary 
Celeste. July 9, 1872, and at once filed a libel 
against her as forfeited; alleging that in De- 
cember, 1868, Richard TV. Haines, the then 
owner of said brig, knowingly and fraudu- 
lently obtained a certificate of registry for 
said brig, to the benefit of which she was not 
entitled. 

The answer denied the allegations of the li- 
bel; and fui-ther averred that the claimants 
were bona fide purchasers of the brig since 
the certificate was obtained, and without no- 
tice of any fraud. No objection was taken to 
the very general form in which the charge 
was made in the libel. There was evidence 
tending to show that the brig came into the 
port of New York in November, 1868, from 
Matanzas; that she was then the British brig 
Amazon; that she was sold at auction on or 
about Nov. 28, and bought by R. W. Haines, 
an American citizen and shipmaster, for $2,- 
800; that she was repaired by him, at a cost 
of about $10,000, and was not worth much 
more than the cost of the repaurs; that Haines 
applied to the secretary of the treasury to is- 
sue a register to the brig, under the statute 
of Dec. 23, 1852, 10 Stat. 149, which author- 
izes such action when a foreign-built vessel is 
wrecked in the United States, and bought and 
repaired by a citizen thereof; provided it 
shall be proved to the satisfaction of the sec- 
retaiy that the repairs amount to three- 
fourths of the value of the vessel when re- 
paired. The application was granted, and a 
register was issued to the brig, under the 
name of the Mary Celeste. The government 
maintained that the brig never was wrecked 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



in the United States; and inti'odueed evi- 
dence that she an-ived in New York from Ma- 
tanzas without any appeai-ance of having 
been wrecked, and that the protest and port- 
warden's certificate forwarded to the secre- 
tary of the treasury were false and fraudu- 
lent. There was evidence that the present 
owners of the brig bought their respective 
shares innocently. 

The forfeiture was said to have accrued un- 
der section 24 of the act of 18th of .July, ISCa 
(14 Stat. 184): "that, if any certificate of reg- 
istry ... to any vessel shall be knowing- 
ly and fraudulently obtained or used for any 
vessel not entitled to the benefit thereof, such 
vessel, with her tackle, apparel, and furniture,, 
shall be liable to forfeiture." 

G. P. Sanger and P. Cummings, for the 
United States. 
M. F. Dickinson, Jr., for claimants. 

LOWELL, District Judge. The first ques- 
tion is, whether the papers said to have been 
forwarded to Mr. McCuUoch, secretary of the 
treasury, are duly proved. A package of pa- 
pers fastened together, of which the first and 
one other are positively sworn to, is produced 
from the custody of the government. Three 
witnesses, through whose hands they passed, 
recognize the package generally, though two 
of them can positively identify only the wrap- 
per. The broker who got up the ease, and 
gave the papei-s to the proper officer of the 
custom-house in New-Yoi-k, swears to his let- 
ter, which contains a list of the papers, and 
the papers coiTespond to the list He swears 
to the protest which was taken before him as 
a notary. The papers were put in evidence 
at the first hearing, which was some weeks 
before the close of the case; and it would 
have been easy to prove fraud or forgery in 
the documentary evidence, if any such exist- 
ed. The papers are sufficiently identified. 

The principal question of fact is, whether 
Haines knowingly and fraudulently obtained 
a register for the brig to which she was not 
entitled. In construing such a statute, it is 
right to give the citizen the benefit of any 
doubtful phx-ases, and that the offence is not 
committed unless the vessel is not entitled to 
the register which she obtained; that is to 
say, misstatements, though false and wilful, 
will not forfeit the vessel, if it can be proved 
as a matter of fact that the vessel, after all, 
was fully entitled to the benefits which she 
received. But I agree with the district at- 
torney, that, if fraud and falsehood are 
proved, it cannot but be very strongly inferred 
that the truth would not have served the pur- 
pose. It is entirely clear that the protest was 
a tissue of gross fabrications from beginning 
to end. The man who swore to it as master 
was not master; the voyage he testified to 
was antedated about a month, to give time 
for an imaginaiy wreck on the shores of the 
United States; the cargo was not taken cut 
of the brig, as he swears it was; nor was she 
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toT^-ed to New York: from all whicli, it is • 
safe to conclude that slie never "was wrecked 
at all. It is further proved that the port- 
wai-den's certificate, -which purpoi-ts to de- 
scribe a wreck and uses that word, is spuri- 
ous. As the protest is the only evidence 
which was before the secretary, or has been 
put into the case, that the vessel was wrecked 
in the United States, it is hardly necessary 
to examine the other and less startling false- 
hoods which are said to be found in the pa- 
pers. 

The question of law is, whether the brig 
can be forfeited in the hands of innocent pur- 
chasers; it being admitted that one-quarter 
part of the vessel is held by such persons, 
and argued that the whole is so held. When 
an act of congress denounces an absolute for- 
feiture as the consequence of an act, the title 
of the United States accrues when the prohib- 
ited act is done (U. S. v. 19G0 Bags of Coffee, 
8 Cranch [12 U. S.] 398; Henderson's Dis- 
tilled Spirits, 14 Wall. [81 U. S.] 44); and it 
is equally well-settled, that, when the forfei- 
ture is in the alternative, the property or the 
value, then the title does not vest in the gov- 
ei-nment until they have elected which they 
will take; and, in the mean time, an inno- 
cent purchaser may acquire a title which can- 
not be foj.'feited by a subsequent seizure (U. 
S. V. Grundy, 3 Cranch [7 U. S.] 338; Cald- 
well V. U. S., 8 How. [49 U. S.] 366). 

The claimants insist that the statute gov- 
erning this case is within the reason of the 
second class of decisions rather than the first 
The words are, "shall be liable to forfeiture;" 
which they interpret to mean, that the prop- 
erty does not vest until the seizure. It is 
true of all forfeitures that they must be com- 
pleted by seizure and the other requisite pro- 
ceedings, before the title will vest in posses- 
sion; but, when the seizure is made, it re- 
lates back to the time of the forfeiture, ex- 
cepting when the statute has expressed a 
different intent. Such a difference was found 
when the forfeiture was alternative; but 
there is no alternative in this statute.- The 
vessel is forfeited, if any thing is; and I can 
see only the contingency that the government 
may not choose to prosecute, or may not dis- 
cover the liability; and this is all, I- think, 
which is meant by the phrase in question. 

The learned counsel have collated, with 
much pains, the very numerous provisions of 
the internal revenue laws, by which penalties 
are affixed to acts and neglects; and I have 
examined many of them. The enactments 
are very various in form. There are many 
in which It is clear that only the title of the 
individual wrong-doer is to be taken; as 
where, upon conviction, certain instruments 
or articles of the defendant are forfeited, or 
where the collector may seize distilled spirits 
which have not been sold by the manufactur- 
er who has broken the law, or which have not 
passed out of his possession, &c. A large 
number use words of present forfeiture; a 
few have the alternative of "the goods or 
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their value;" and a few the expression, "lia- 
ble to forfeiture." I cannot discover, by an 
inspection of these last-mentioned sections, 
that there is any thing in the character of the 
offence to lead us to expect a different sort 
of forfeiture from those which are plainly ab- 
solute. The reason given in 3 Cranch [supra], 
that you cannot tell which of the two things 
is the propei-ty of the United States until 
they have made their choice, fails to apply; 
and I am bound to say, that I cannot find any 
legal distinction between the various forms 
of expression by which a forfeiture without 
an alternative is expressed. 
Decree for the United States. 



Case No. 9,S03. 

The MARY CLINTON. 

[Blatchf. Pr. Cas. 556; i Betts, Pr. Cas.] 

Circuit Court, S. D. New York. Oct. 26, 1863. 

Prize— Blockade— Enemv JPbopertt — Neutkal 
— Loyalty of Owser of Pkopebty "Used in 
Illegal Traffic — Lien oh Ca:ptdked Prop- 
erty. 

1. Objections taken, in the claims, to the suffi- 
ciency of the libel, in point of pleading, over- 
ruled. 

2. The hostilities subsisting between the gov- 
ernment and the rebels have the character and 
attiibutes of a public war, and the rules of na- 
tional law applicable to wars of that description 
govern the rights and liabilities of persous 
whose prpperty is captured, as prize of war, 
during such hostilities. 

3. A lawful bloeliade had been imposed by the 
government, and put in force, at the time of the 
arrest of the vessel in this suit. 

4. The property of persons domiciled or resid- 
ing within the rebel states is a proper subject 
of capture on the sea as enemy property. 

5. The proclamation of the blockade is, of it- 
self, conclusive evidence that a state of war ex- 
isted which demanded and authorized a recourse 
to a blockade, under the circumstances existing 
in the case. 

6. Property devoted to illegal traffic becomes 
thus stamped as enemy property, and the quality 
of hostility does not depend exclusively upon 
the personal sentiments or lawful allegiance of 
the party, but arises often from its actual or 
business residence; so that the produce of the 
soil of the hostile country, engaged in the com- 
merce of the hostile power, is legitimate prize 
without regard to the domicile of the owner. 

7. A neutral friend to both belligerents cannot 
transport over the sea the effects of one to the 
use of the other, though also his friend. He is 
not allowed to aid and benefit the commerce of 
one belligerent to the prejudice of the other. 

8. By investing his means, and participating 
in the trade and mercantile concerns of a bel- 
ligerent nation, a neutral has, in effect, affixed 
to him the national character of the places at 
which he carries on his commerce. . 

9. The produce of the enemy's soil and coun- 
try, owned by a neutral, while it remains in the 
enemy's country, particularly if obtained tliere- 
in by a resident agent of the neutral merchant, 
has imparted to it the stamp of enemy property, 
and the owner is, pro hac vice, an enemy. 

10. Vessel and cargo condemned for an at- 
tempt to violate the blockade and as enemy prop- 
erty. 

1 [Reported by Samuel H. Blatchford, Esq.] 
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11. The interest or expectancy of creditors in 
enemy property arrested as prize, even though 
amounting to a lien upon it, does not exempt it 
from capture as prize. 

In admiralty. 

BETTS, District Judge. The above vessel 
and cargo were captured May 29, 1861, hy 
the United States vessel-of-war Powhatan, in 
the Gulf of Mexico, near one of the mouths 
of the Mississippi, steering towards the river, 
and bound to the port of New Orleans, and 
were brought into this port for adjudication 
as prize. A libel for that cause was filed in 
this court against the prize, July 3 thereafter. 
The vessel was laden at Charleston with a 
cargo of rice on the 12th of May, 1861, bound 
to the port of New Orleans. Several parties 
Intervened, and interposed claims and de- 
fences in the cause. On the 23d of. July 
aforesaid, Patrick Henry Byan filed a claim 
as sole owner of the schooner, alleging that he 
was a citizen of the United States at the time 
the vessel sailed from Charleston, and so 
continued to the time of filing his claim. 
On the 13th of July aforesaid, the firm of 
Trenholm Brothers & Co. (of which firm one 
member resided in New York, one in Liver- 
pool, and six in Charleston) filed their answer 
and claim in the cause, as agents of, and in- 
tervening for, John R. Armstrong, of Liver- 
pool, and claimed that 102 tierces of rice, 
part of the cargo of the vessel, belonged sole- 
ly and exclusively to the said John'R. Arm- 
strong. They deny, by their answer, the 
rightful capture of the vessel. They also, by 
their answer, except to the sufficiency of the 
libel, in not charging against the vessel or 
cargo any act committed in violation of law; 
and they further allege that the libel does 
not, on its face, show any cause whatsoever 
for the detention of the vessel or cargo, or 
charge the existence of war between the 
United States and the state of South Caro- 
lina, or the state of Louisiana, or between the 
said states themselves, or the existence of any 
blockade, or the legal notification thereof, i£ 
one was imposed in fact. On the 6th of July 
aforesaid, D. M. Fry & Co., of New York, 
filed a claim to the proceeds of 283 casks of 
rice, part of the cargo of the vessel, to be 
paid and accounted for to them by the con- 
signee in New Orleans, towards payment of 
.an indebtedness due to them by the shippers 
of the rice, in case the rice was delivered and 
sold in New Orleans; and they deny that the 
rice was subject to seizure, detention or for- 
feiture, by reason of any matters alleged in 
the libel, and they also submit exceptions 
to the libel for insufficiencies in its allegations: 
(1) That it does not appear that a state of 
war subsisted, whereby the goods were sub- 
ject to seizure, detention, or condemnation 
as prize of war. (2) That it does not appear 
that, at the time of the seizure alleged in 
the libel, any blockade existed or was duly 
notified, by reason whereof the goods were 
liable to seizure or condemnation. On the 
10th of July aforesaid, the firm of Sturges, 



Bennet & Co., of New York, filed their claim 
in the suit, to 75 tierces of rice, part of tJie 
same cargo, alleging that J. A. Buchmeyer, 
In Charleston, South Carolina, shipped the 
said quantity of rice on the vessel, to be de- 
livered at New Orleans to S. L. & B. L. Levy, 
consignee there, to be sold, with a view to 
operate as a remittance for the payment of 
debts owing by Buchmeyer to the claimants, 
his creditors; tliat, subsequently to that ship- 
ment, Buchmeyer transferred to the claimants 
the said rice, to be received and sold by them 
to the end aforesaid, and that, at the time, 
Buchmeyer was indebted to the claimants to 
an amount exceeding the value of the said 
rice; that, at all times, Buchmeyer and the 
claimants were citizens of the United States, 
the former residing at Charleston, and the 
latter in the city of New York; and the claim- 
ants deny that the rice is liable to seizure or 
condemnation. To this claim the same ex- 
ceptions to the libel were annexed as to the 
one preceding. The firm of Grinnell, Minture 
& Co., of the city of New York, on the same 
day, July 10, filed a claim to 235 tierces and 
3 half tierces of rice, part of the cargo seized 
in this suit on board the vessel. They al- 
lege that the aforesaid parcels of rice were 
shipped May 10, 1861, in the vessel, at 
Charleston, South Carolina, by Henry Cobea 
& Co., of the same place, consigned to S. L. 
& E. L. Levy, of New Orleans, and, at the 
time of shipment and capture, belonged to 
the said shippers; that, on the 20th of June, 
the said shippers transferred the said rice to 
Street & West, of Charleston; that, on the 
next day, Street & West transferred the rice 
to the claimants, to be received and sold by 
them on account of Street & West, and the 
proceeds to be applied to the payment of 
the amount owing by Street & West to the 
claimants, and they to hold the surplus for 
their account, which indebtedness to the 
claimants was $4,200 and upwards; and that, 
at all the times before mentioned, Henry Co- 
bea & Co. and Street & West were each a 
commercial firm, doing business at Charles- 
ton, South Carolina, and the claimants were 
citizens of the United States doing business 
in the city of New York. 

The above issues were noticed by the Unit- 
ed States attorney for hearing at the pres- 
ent October term of the court, and the de- 
faults of all the claimants, except John R. 
Armstrong, the claimant of 102 tierces- of 
rice, were taken, they having failed to appear 
and make defence. The ease has now been 
heard upon such defaults of the other claim- 
ants as against them, and on the contestation 
of the claimant Armstrong, and the argu- 
ment of his counsel, in regard to his interest 
and defence in this suit. The objection sought 
to be raised through the claims, to the suffi- 
ciency of the libel in point of pleading has 
no foundation or support in the prize prac- 
tice in the English or American courts. The 
Fortuna, 1 Dod. 81; Halleck, Int. Law, c. 31, 
§ 32. 



[16 Fed. Cas. page 971] 



(Case No. 9,203} MARY 



The judicial history of this case, patent 
upon the pleadings on file, and the concomi- 
tant action of the parties and the court in re- 
spect to the litigation inyolvedin this suit, 
demonstrate that the points attempted to be 
brought into renewed discussion at this time 
were all definitely disposed of by the supreme 
court, in December term last, in the prize 
cases brought before that tribunal from vari- 
ous circuit courts of the United States. The 
Hiawatha, 2 Black [G7 U. S.] 635. The main 
questions of law raised on this case were 
distinctly made upon the claims and answers 
filed by the several parties in the decision re-i 
f erred to, and are all resolved therein, against 
the defences. The bar interposed by those 
defences consisted of these cardinal positions: 
That the hostilities subsisting between the 
government and the rebels had not the char- 
acter and attributes of a public war, and that, 
accordingly, the rules on national law appli- 
cable to wars of that description did not gov- 
ern the rights or liabilities of the respective 
parties assailed in this suit; that a lawful 
blockade had not been imposed by this gov- 
ernment and put in force at the time of the 
arrest of the vessel in this suit; and that the 
property of persons domiciled or residing 
within the rebel states was not a proper 
subject of capture on the sea as enemy 
property. But the judgment of the supreme 
court determines that the proclamation of 
the blockade is, of itself, conclusive evi- 
dence that a state of war existed which de- 
manded and authorized a recourse to such 
a measure under the circumstances existing 
in the case; that property devoted to illegal 
ti'affic becomes thus stamped as enemy prop- 
erty; and that the quality of hostility does 
not depend exclusively upon the personal sen- 
timents or lawful allegiance of the party, but 
arises often from his actual or business resi- 
dence, so that the produce of the soil of the 
hostile country, engaged in the commerce of 
the hostile power, is legitimate prize, without 
regard to the domicile of the owner. 

Ryan claims to be the owner of the vessel. 
Her register shows her ownership to be in 
New Orleans. The master testifies tbat he 
has no domicile, and that he resides with his 
vessel, and was bom in Virginia. The mate 
knows no domicile of the master and his 
wife, except where his vessel is. The tes- 
timony shows that the vessel was laden at 
Charleston, and was despatched thence for 
New Orleans, in May, 1861. The vessel, on 
going out of the harbor of Charleston, was 
arrested and a warning was indorsed on her 
register by the United States boarding ofiicer, 
not to enter any port in the Southern states. 
That indorsement, which is introduced in evi- 
dence before the court, is perfectly legible 
and intelligible in its terms and signature, 
and is in this form: "May 12, 1861, boarded 
and warned oS. the Southern coast by the U. 
S. S. Niagara, H. P. Dekrafft, Lt U. S. navy." 
When thfi vessel arrived ofiE the Mississippi 
she was seized by the United States ship-of- 



war Powhatan. The master testifies that he 
does not know for what she was arrested. 
The mate says it was for attempting to 
break the blockade. 

It is very plain, from the statements of the 
master and mate, independently of the above 
notice, that they were well aware that New 
Orleans had been declared under blockade 
when the vessel directed her course there 
subsequent to her warning; and that, finding 
the proclamation fulfilled by a blockade effi- 
ciently enforced on her departure from 
Charleston, and her an'ival at New Orleans, 
she repeated the violation of it, with full 
knowledge, and designedly. There is, ac- 
cordingly, no room for doubt that the viola- 
tion of the blockade at both ports was direct 
and intentional. 

It appears, by the pleadings, that the cargo 
on board of the vessel was procured at 
Charleston, by residents domiciled there, who 
acted as agents for John R, Armstrong, who 
is represented to be the owner of the cargo, 
and to be a neutral, resident in Great Britain. 
It matters not that Armstrong has a co-pai*t- 
nership interest with his agents domiciled in 
the enemy's country, in the trade conducted 
in the products of that countiy with the 
enemy of the captors. A neutral friend to 
both belligerents cannot transport over the 
sea the effects of one to the use of the other, 
though also his friend. He is not allowed to 
aid and benefit the commerce of one belliger- 
ent to the prejudice of the other. By invest- 
ing his means, and participating in the trade 
and mercantile concerns of a belligerent na- 
tion, a neutral has, in effect, affixed to him 
the national character of the places at which 
he carries on his commerce. Halleek, Int. 
Law, e. 29, §§ 26, 27; Upt. Mar. "War. 124; 
The Dree Gebroeders, 4 C. Rob. Adm. 232. 
The produce of the enemy's soil and countiy, 
owned by a neutral, while it remains in the 
enemy's country, particularly if obtained 
therein by a resident agent of the neutral 
merchant, has imparted to it the stamp of 
enemy property, and the owner is, pro hac 
vice, an enemy. Sup. Ct. U. S. Decisions, 
note; Wheat. Int. Law (Lawrence's Ed.) 
Supp. p. 20; The Vigilantia, 1 0. Rob. Adm. 1. 

jLhe interest of the claimant Armstrong in 
the cargo procured by him in Charleston, 
and shipped on the voyage in question, falls 
within the principle, and is confiscable as 
enemy property. It is, also, directly so in 
consequence of its having been knowingly 
transported from an enemy port under block- 
ade, and designed to be carried to another 
blockaded port, and being arrested in the 
effort to break the blockade of New Orleans. 
The knowledge of the master and his culpa- 
ble purpose are established by the written 
warning indorsed on the register of his ves- 
sel, and are proved, against his denial on his 
examination in preparatorlo, by that docu- 
ment, and also by the iestimony of the first 
mate of the vessel, on the same examination. 
The fact of the blockade, both at the port of 
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the departure and the port of destination, at 
the time of the appearance of the vessel be- 
fore those lines, and its eflBciency, are demon- 
strated by the actual ai-rest of the vessel at 
each on ics attempt to pass them. 

The other claimants had no fixed property 
in the cargo captured. They had no higher 
interest than a privilege or lien, at the ut- 
most, for the payment of pre-existing debts 
from the proceeds to be realized out of the 
various shipments of rice, on the sale thereof 
in New Orleans. It is clear, that the inter- 
est or expectancy of creditors, in enemy prop- 
erty an-ested as prize, does not exempt it 
from capture as such, and, accordingly, the 
libellants are entitled to its condemnation and 
forfeiture. Wheat. Capt. e. 3, § 15; The 
Sally Magee [3 Wall. (70 U. S.) 451], in -which 
C. M. Fry & Co.' are also claimants in part, 
and where like points of law are considered 
by this court. 

For the reasons above suggested, the ves- 
sel and cargo prosecuted in this suit are sub- 
ject to condemnation and forfeiture. 

An appeal was taken to the supreme court 
from this decree, as to a part of the cargo, but 
not as to the vessel. Affirmed by default Feb- 
ruary 27, 18(36. [Case unreported.] 



Case No. 9,S04. 

The MARY COB. 

[6 Adm. E-ec. 440.] 
District Court, S. D. Florida. Jan. 5, 1860. 

Salvage — Compkssatios— Amount. 
[Cited in Balcer v. The Slobodna, 35 Fed. 542.] 

[This was a libel for salvage by John 
Barthun and others against the cargo and 
materials of the bark Mary Coe.] 

Miner Bethel, for libellants. 
S. J. Douglas, for respondent. 

MASVIN, District Judge. This cause hav- 
ing been heard upon the proofs and allega- 
tions of the parties, it is now ordered, and 
deci'eed, that the schooner Flying Arrow, re- 
cover for saving two hundred and ninety 
nine bales of cotton, from said wreck, valued 
at thirteen thousand one hundred and fifty 
six dollars, the sum of three thousand two 
hundred and eighty nine dollars, and also 
twenty nine dollars for saving portions of the 
matei'ials and stores of said vessel, and also 
five hundred and nmety one dollars and six- 
ty cents, for saving 67 bales of wet cotton, 
and breaking out seventy three other bales 
afterwards saved by the Texas. That the 
smacks Pinkney and Dudley, recover for sav- 
ing one hundred and thirty one bales valued 
at five thousand seven hundred and sixty 
four dollars, the sum of fourteen hundred 
and forty one dollars, and also ten dollars 
and twenty eight cents for saving portions of 
the stores and matei'ials. That the smack 
Welcome recover for saving twenty four 
bales, valued at one thousand and fifty six 



dollars, two hundred and sixty four dollars, 
and also ten dollars and ninety seven cents- 
for saving portions of the materials and 
stores. That the schooner Eliza Catherine, 
recover for saving thirty nine bales and a 
half, valued at seven hundred and sixty five 
dollars and twenty five cents, the sum of 
three hundred and six dollars and ten cents. 
That the Sarah and Julia, recover for sav- 
ing two bales, nineteen dollars. That the 
sloop Texas recover for saving seventy three 
bales valued at fourteen hundred and twenty 
three dollars and fifty cents, the sum of four 
hundred and ninety six dollars and forty 
cents, and six^ eight dollars and fourteen 
cents for saving portions of the materials. 
That the schooner Florida recover for saving 
materials fifty eight dollars and thirty five 
cents,— the total salvage on the cotton being 
six thousand four hundred and seven dollars 
and ten cents, and the total salvage on the 
materials, one hundred and seventy six dol- 
lars and seventy four cents. That upon the 
payment of the salvage and expenses as 
aforesaid, the Marshal restore said cotton and 
proceeds of the materials sold, to the master 
thereof, for and on account of whom it may 
concern. 



MARY C. PORTER, The (TUCKER v.). See 
Case No. 14,223. 



Case "No. 9,S05. 

The MARY DOANE. 

[2 Lowell, 428.] i 

District Court, D. Massachusetts. Sept.. 1875. 

CoLLisiox — Ox Starboakd Tack — Foul, Weather 
— Offioek on Deck— Interest on Damages. 

1. It is the duty of a vessel on the port tack 
to clear a vessel on the starboard tack. 

[Cited in The Abby Ingalls, 12 Fed. 218.] 

2. In thick or foul weather it is especially the 
duty of a vessel on the port tack to exercise all 
possible vigilance and care; there should be 
some one on deck competent to give necessary 
orders instantly upon an emergency. 

3. Interest not allowed as damages when the 
bills of repairs had not been actually paid at 
the time the c-ause was tried. 

tXiibel for damage to the fishing-schooner 
Alice P. Higgins, by collision with the fish- 
ing-schooner jMary Doane, on the afternoon 
of June 17, 1874, on Nantucket Shoals. Both 
vessels were lying-to in a fog, with their 
helms hard down, and relying chiefly on 
their foresails; and the witnesses for each 
party testified that their vessel was making 
from two knots to two and a half knots. 
The libellants' vessel was on the starboard 
tack, and the Mary Doane on the port tack. 

The case for the libellants was, that they 
discovered the Mary Doane at a considera- 
ble distance, estimated to be half a mile, 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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about a point under their lee bow; that they 
blew a horn and shouted, but that nothing 
was done by the other schooner, excepting, 
pei'haps, to haul aft the mainsail, and that 
the vessels came together near the bows, 
-causing the damage described. 

The respondents admitting the collision 
and the state of the wind, denied all negli- 
gence on their part, and asserted the fog to 
have been so dense that it was impossible 
for them to do anything after the time that 
they discovered, or could have discovered, 
the Alice P. Higgins. 

The Mary Doane had her helm lashed, and, 
when the master was called up by the look- 
out, he found he could not go astern of the 
libellants' schooner, and tried, by hauling 
aft his mainsail and letting go his jib, to 
bring his vessel up alongside the Higgins, 

Tliere was conflicting testimony upon the 
amount of fog, and as to certain admissions 
said to have been made by the master of the 
Mary Doane. 

H, P. Harriman, for libellants. 
J. M. Day, for claimants. 

LOWEL.L, District Judge. It is not de- 
nied that the libellants complied with the 
■statute in their use of the fog-horn, though 
the sound does not appear to have been 
heard on board the Mary Doane. It was 
argued that the vessel to leeward is, or may 
be bound to give way, under the peculiar 
-circumstances of such a case as this; but I 
■cannot yield to this suggestion. The vessels 
were under way, though not in the ordinary 
mode of navigation in clear weather, and the 
vessel on the port tack was bound to give 
way. If the libellants had undertaken the 
responsibility of going to leeward, it would 
bave been at their own risk, and would most 
-probably have brought about a collision, if 
it had happened that they had been seen a 
little sooner. In this respect the case Is 
like one of great importance, from the very 
large damages involved in it, which came up 
in this district a few years since, between 
two whaling-ships, which were lying-to in 
the Arctic Ocean in a gale, in which it was 
decided that the ship on the port tack was 
bound to clear the ship on the starboard 
tack. The Ontario [Case No. 10,543], This 
ruling was affirmed in the circuit court: 
Swift V. Brownell [Id. 13,095]. 

The libellants, then, having the right of 
way, and having made such signals by fog- 
horns as they should have made, are the 
•claimants excused by the state of the weath- 
er? Upon this point the evidence is not to 
be reconciled. In a matter where estimates 
and comparative statements are necessary, 
tliere is great opportunity for unconscious 
exaggeration on either side. 

It is plain that in a fog of considerable 
density it was peculiarly the duty of a ves- 
sel on the port tack to exercise all possible 
vigilance and precaution; and the evidence 
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shows that no one competent to navigate the 
Mary Doane was on her deck. When the 
3'oung man on the lookout saw something 
under the lee bow, and had satisfied himself 
that it was a vessel, he ran aft and called 
the master from the cabin. To be sure, there 
was a man, and perhaps a good navigator, 
on deck, but it was not his watch, and he 
was doing nothing, and he disclaims all re- 
sponsibility. Suppose this man, or any other 
person corresponding to the officers of a 
merchant vessel, to have been in charge, the 
boy would have notified him at once, when 
he first saw the object, and would have had 
the benefit of his skill and experience, not 
only in handling the ship, but in ascertain- 
ing the nature of the danger. Where a 
ship was sailing before the wind in such a 
position that another ,ship approaching to- 
wards the bows could not be seen from the 
quarter-deck. Judge Sprag-.-e held that the 
lookout himself should have been a person 
competent to give the requisite order to the 
helmsman in case of meeting a ship: Allen 
V. Mackay [Case No. 228]. So in this case 
there shobld have been some one on deck 
whose duty it was to give the necessai-y 
directions instantly. 

Then, was the fog so dense that no rea- 
sonable amount of vigaance and preparation 
would have availed? I do not think so. 
Whatever deductions are to be made from 
the libellants' estimates of the distance at 
which they saw the Mary Doane, I think the 
preponderance cf the evidence is, that they 
saw her some time before they were seen. 
And I consider it altogether probable that 
the time which the claimants might have 
had, if they had used their opportunities, 
would have been enough to enable them to 
keep off, and go under the stern of the Alice 
P. Higgins. 

I must hold the defendant vessel responsi- 
ble. 

I find the aggregate of the bills of repairs 
produced at the trial to be ?197.S0, and I 
award for detention §60, making the total 
$257.80 and costs. 

I do not allow interest, because the largest 
biU, more than half the total, has not yet 
been paid. Decree accordingly. 



MARY EDDY. The (jMOBDECAI v.). See 
Case No. 9,790. 



Case Wo. 9,206. 

The MABY ELIZABETH. 

[3 Sawy. 491.] i 

District Court, D. California, Oct 8, 1875. 

Seamen — ^Wages— Condxtiosai. Sale. 

Where the owner of a vessel agreed to sell 
her to two purchasers for a certain sum, to be 

1 [Repotted by L. S. B, Sawyer, Esq., and here 
reprinted by permission.] 
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paid for in monthly installments, and gave im- 
mediate possession to the vendees; and it was 
further agreed that in case of default in the 
payments, the vessel should be returned to the 
owner, and the contract of sale rescinded; and 
the proposed purchasers were in that case to 
pay $125 per month for her use, while in their 
possession, deducting all sums paid on account 
of the purchase money, and default was made in 
the payment stipulated; but before the owner 
resumed possession under the contract, the libel- 
lont sold out his interest to his partner and was 
immediately employed by the latter to serve as 
pilot and mate: held, that the libellant had no 
lien on the vessel in the hands of a subsequent 
vendee of the owner. 

In admiralty. 

Daniel T. Sullivan, for libellant. 
Charles Page, for claimants. 

H(>FFJIAN, District Judge. The libellant 
in this case has proved that he seized on 
board the above barge as pilot and mate from 
July 8 until August 28, 1874, at the rate of 
one hundred dollai-s per month, as agreed on 
between himself and Captain Bradbui-y, her 
acting master. 

The defense relies on the following facts: 
On the fifth day of January-, 1874, the Sacra- 
mento Wood Company, the owner of the 
barge, entered into a eonti'act with the libel- 
lant and Captain Bradbuiy, by which they 
agreed to sell her for the sum of eight hun- 
dred dollars, to be paid for in monthly in- 
stallments. Captain Bradbury and the libel- 
lant, on their part, agreed to purchase and 
pay for the barge as stipulated in the con- 
tract. 

It was further agreed that should default 
be made in any of the payments, the barge 
was to be immediately returned to the posses- 
sion of the company, the obligation on its 
part to convey title to her should cease, and 
the proposed purchasers were to be charged, 
and they agreed to pay, rent at the rate of 
one hundred and twenty-five dollars per 
month for the time she might have been in 
their possession, but credit was to be allow- 
ed on such rent for all sums paid on account 
of the purchase-money. It was also agreed 
that if the barge were lost before the fuU pay- 
ment of the purchase, the loss should fall on 
the purchasers, and they should remain liable 
for the purchase-money. 

Under this agreement Bradbury and the li- 
bellant took possession of the barge, and em- 
ployed her in connection with the steamer 
Alvarado, with the owners of which they had 
made a somewhat similar contract. They 
failed, however, to make the stipulated pay- 
ments to the company, but the possession was 
not demanded by, nor surrendered to, the 
company, nor were any steps taken to assert 
the rights of the latter until August 27, when 
the barge was sold to one Cairoll, to whose 
vendees it was delivered by Captain Hutehins, 
who had bought out Bradbury's interest in 
the original contract. 

On the eighth of the previous July, after the 
default in the payments had occurred, and 



while the bafge still remained in the posses- 
sion of Kates (the libellant) and Bradbury, 
Kates sold out his interest in the conti-act to 
Bradbury, and was immediately employed 
by the latter to serve as pilot and mate. He 
now claims that his demand for wages con- 
stitutes a lien on the barge in the hands of 
purchasers who derive title from the wood 
company. 

But tills claiirt cannot, in my opinion, be 
maintained. It is obvious that if the lien 
exists against the vessel in the hands of her 
present owners it would equally have existed 
against her if she were still owned by the 
wood company— and this whether the vendees 
of the company had or had not notice of 
Kates' claim. The lien was created, if at all. 
by his sei-vice on board the vessel, and not by 
the fact that the vendees of the company 
knew of his services. A lien may sometimes 
be lost by a transfer to a purchaser for value 
and without notice, but it cannot be created 
by the fact of such notice if it otherwise had 
no existence. If the vessel was free from the- 
lien when the company resumed possession, 
the protection of its lights demands that it 
should be able to convey an unincumbered 
title to purchasers. If a mere notice of Kates' 
claim to a party proposing to purchase would 
subject the vessel in his hands to the lien, 
the effect would be the same as if she were 
subject to the iien in the hands of the com- 
pany, her value in its hands would be dimin- 
ished to the amount of the lien. But the- 
point is too dear to need argument. 

Could then the libellant, in the relation in 
which he stood to the ownei-s of the vessel, 
acquire a lien upon her by virtue of services 
rendered in the employment of his associate- 
after an assignment to the latter of his inter- 
est under the contract? It cannot, I think,, 
be pretended that before that assignment 
either Kates or Bradbury could have acquir- 
ed any lien for their services on board the 
vessel. They were not employed by the own- 
ers, and were rendering no services to them. 
They were on board a vessel of which they 
were the provisional owners. They had 
agreed to pay for her, and were put into pos- 
session to run her on their own account, and 
at their own risk. If she should be lost, the- 
loss was to fall on them. In case of default 
in the payment of the purchase money, they 
were to pay a monthly rent for her use, and 
immediately surrender her to her owner. 

They were thus quasi, or provisional, own- 
ers of the barge, or quasi hirers of her. But 
in either case their services were rendered to 
themselves, and for their own benefit, and 
not to or for the benefit of the legal owner. 
If an owner of a Vessel of which he retainer 
the possession takes service on board of her 
as mate or seaman, it is plain that he could 
not assert any lien upon her for his wages r 
his wages would be due from himself to him- 
self. There would, therefore, be no debt to 
support the lien, or for which it could sei-ve- 
as security. The same consequence would fol~ 
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low, and for tlie same reason, if tbe person 
rendering the services were the charterer in 
possession. 

It may he objected that these instances 
furnish no argument, for they merely present 
this question in dispute under another form. 
This objection has some plausibility, but these 
simple illustrations serve to point out what 
is the true principle to be applied to the case 
at bar where the circumstances are more 
complicated. I think it plain, therefore, that 
before the assignment Kates could have ac- 
quired no lien on the vessel. Did the fact that 
he assigned his interest in the contract to 
his associate alter his position with regard to 
the owners, or enable him to acquire, or his 
associate to create, a lien in his favor on the 
barge? It appears to me that it did not. His 
assignment to his partner conveyed his rights, 
but it did not relieve him of his obligations 
under the contract. The contmct was not by 
its terms assignable. The company bound 
itself to sell and give title to Bradbury and 
Kates on receiving from them the purchase 
money. It did not agree to sell to their as- 
signee. It may have been content to assume 
the risk of liens created by them in favor of 
strangers, but it could not have contemplated 
the creation by them of liens in their own 
favor on a vessel of which they were the pro- 
visional owners, and were bound, by paying 
the purchase money to become the absolute 
ownei-s. And this result could not be brought 

• about either by a joint assignment to a third 
party nor by assignment by one associate to 
the other; neither could, without the com- 
pany's consent, alter his relation to the ves- 
sel or to the company. That relation, as es- 

, tabiished by the contract, remained unaf- 
fected by any assignment to which the com- 
pany did not assent, and which it was under 
no obligation to recognize for any purpose; 
and especially when resorted to for the pur- 
pose of enabling one of the purchasers to 
impair, and it might be wholly absorb, the 
value of the property by creating liens upon 
her in favor of his associate. 

My opiuion is that under the circumstances, 
no lien attached to the vessel in fa^or of the 
libellant. Under this view of the case, it will 
be unnecessary to consider the novel, and, 
perhaps, embarrassing questions, which arise 
from tlie circumstance that the libellant*s 
services were rendered to the barge and the 
steamer jointly; both vessels being engaged 
in a common enterprise, in thO' prosecution of 
which both were necessarily used, and which 
were taken possession of by the libellant and 
his associate under nearly similar contracts, 
but with different owners. In the contract 
with the owners of the steamer they appear 
to have stipulated against the creation of any 
liens whatever upon her. Disregarding for 
the moment this latter provision, the inquiiy 
arises: to which vessel did a lien for services 
rendered to both, attach; or did it attach 
to both? Could they be libelled jointly, or 
would each be liable for the whole? And if 
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not for the whole, how should the proportion- 
ate liability of each be determined? Or, if 
the whole debt was collected from one, could 
contribution be claimed from the other? And 
if so, whether for one half of the amount 
paid, or for a part of it, proportioned to the 
relative values of the vessels? These and 
other questions naturally suggest themselves, 
but it is unnecessary now to attempt to solve 
them. 
The libel must be dismissed. 



Case KTo. 9,307. 

The MARY E. PEREW. 
MILLS V. The aiARY E. PEREW. 

[15 Blatchf. 58; 6 Reporter, 293; 8 Ins. Law J. 
59; 10 Chi. Leg. News, 371.] ^ 

Circuit Court, N. D. New York. July 12, 1878. 
ITakine Issuraxce — Abaxdosment — Title De- 
rived TnEREXJSDEK — RELIEF EXPEDITIOif — 

FoNDS Contributed Therefor — Maritime 

Lies— Repairs, 

P., the sole owner of a vessel, procured marine 
insurance on her in four insurance companies, 
for an aggrejjate sum of §11,000, on account of 
himself, for one year. The policies valued the 
vessel at $13,500, and contained these clauses: 
"No abandonment, in any case whatever, even 
when the right to abandon may exist, shall be 
held or allowed as effectual or valid, unless it 
shall be in writing, signed by the insured, and 
delivered to the said company, or to their au- 
thorized agent, nor unless it shall be efficient, if 
accepted, to convey to and vest in the said in- 
surance company an unincumbered and perfect 
title to the subject abandoned; and the valua- 
tion of said vessel, expressed in this policy, shall 
be considered the value in adjusting losses cov- 
ered by this policy." "It is also agreed, that this 
policy shall become void, if any other insurance 
is or shall be made upon the vessel interest here- 
by insured, which, together with this insurance, 
shall exceed the sum of .$11,000." The vessel 
was wrecked. P. paid 5-27ths of the contribu- 
tion of the vessel in general average to the ex- 
penses of an unsuccessful expedition for her re- 
lief, tbp companies paying 22-27ths, under a 
clause in the policies. Thereafter P. gave to the 
eomnanies notice of abandonment, and, two 
months after that, he signed and delivered to 
each company a paper, saying: "I, P., owner 
of the schooner M. E. P., insured under policy" 
of such a number, in such a company, for so 
much, of such a date, "do hereby abandon to 
said company all right, title, and interest pos- 
sessed by me in said vessel, tackle, and appar- 
el, under said policy, notice of said abandonment 
having been given" at such a date. The com- 
panies accepted the abandonment, and paid P., 
as for a total loss, $11,000, and afterwards, at 
their own expense, saved the vessel, and pro- 
cured repairs to be made to her. On a libel 
against her for such repairs, P. claimed to be 
the owner of 5-27ths of her, and answered set- 
ting up that the claim was not a lien on his 
share of the vessel: Held, that P. had no inter- 
est in the vessel when the libel was filed, and 
was not entitled to defend the suit. 

[Cited in The Two Marys, 10 Fed. 925; The 
Manitoba. 30 Fed. 131.] 

Appeal from the district court of the Unit- 
ed States for the Northern district of New 
York.] 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
6 Reporter, 293, contains only a condensed re- 
port.] 



MARY (Case No. 9,207) 



[16 Fed. Cas. page 9:6] 



[This was a libel for repairs by Robert 
Mills and others against the Mary B. Perew. 
From the decree of the district court in favor 
of the libellants the claimant appeals.] 

Williams & Potter, for libellants. 
Sprague, Gorham & Bacon, for Perew. 

BLATOHFORD, Circuit Judge. The Ubel- 
lants, ship carpenters at Buffalo, filed their 
libel in the district court against the schooner 
Maiy E. Perew, to recover the sum of ?i,- 
021.03, with interest from October 11th, 1877, 
for repairs made to said schooner at Buffalo, 
in September and October, 1877, claiming a 
lien on the vessel for the value of such re- 
paii-s, under the laws of the state of New 
York. Frank Perew, claiming to be the own- 
er of 5-27ths of the vessel, put in an answer 
to the libel, setting up a defense to the claim 
as respects his interest in the vessel, and 
praying for a decree that such claim is not a 
lien on the share of the vessel belonging to 
him, and that it is a lien only upon the other 
interests in the vessel, and that the libel be 
dismissed as to his interest. 

In July, 1875, Perew, being sole owner of 
the vessel, procured an insm-ance on her in 
each one of four several insurance companies, 
the sums severally insured by them being 
$3,500, $3,500, $2,000 and $2,000. One policy 
is a specimen of the four. The insurance is 
on account of Perew, and insm'es the sum 
named, on the vessel, for one year. The poli- 
cy states that the vessel is valued at $13,500, 
without any further account to be given by 
the assm-ed to the assurers for the same. The 
insurance covers marine disasters in the navi- 
gation of the upper lakes. The policy con- 
tains these clauses: "No abandonment, in 
any case whatever, even when the right to 
abandon may exist, shall be held or allowed 
as effectual or valid, unless it shall be in writ- 
ing, signed by the insured, and delivered to 
the said company, or to their authorized 
agent, nor unless it shall be efficient, if ac- 
cepted, to convey to and to vest in the said 
insurance company an unincumbered and per- 
fect title to the subject abandoned; and the 
valuation of said vessel, expressed in this 
policy, shall be considered the value in ad- 
justing losses covered by this policy." "It 
is also agreed, that this policy shall become 
void, if any other insurance is or shall be 
made upon the vessel interest hereby insured, 
which, together with this insurance, shall ex- 
ceed the sum of eleven thousand dollars." In 
the fall of 1875 the vessel was wrecked in 
the upper lakes. An expedition was sent to 
her immediately by the agent of the insur- 
ance companies, but was unsuccessful in get- 
ting her off. Perew paid 5-27ths of the con- 
tribution of the vessel In the general average 
to the expenses of that expedition, the in- 
surance companies paying 22-27ths, under a 
clause in the policies which authorizes the 
insurers to recover the vessel, in case of loss 
or misfortune, and provides that they shall 



contribute to the expenditures according to 
the proportion the sum insured bears to the 
valuation aforesaid, and that the rest paid 
or incurred by them shall be a lien on and 
recoverable against the vessel, or against the 
insured, at the option of the insurei-s. There- 
after, the vessel was regarded by Perew and 
the insurers as a total loss. He gave to them 
notice of abandonment on the 7th of Decem- 
ber, 1875. His right to abandon was recog- 
nised under a clause in the policy which pro- 
vides that "the insured shall not have a 
right to abandon the vessel in any case, un- 
less the amount Avhich the insurers would be 
liable to pay under an adjustment as of a 
partial loss, shall exceed half the amount 
insm-ed." On the 7th of February, 1S76, lie 
signed and delivered to each company an 
instrument in writing, which says: "I, Frank 
Perew, owner of the schooner Maiy E. Perew, 
insured under policy" of such a number, in 
such a company, for so much, of such a date, 
"do hereby abandon to said company all 
right, title and interest possessed by me in 
said vessel, tackle and apparel, under said 
policy, notice oi said abandonment having 
been given December 7th, 1875." The four 
companies accepted the abandonments, and 
each paid to Perew, as for a total loss of the 
vessel, the amount it had insured, the total 
amount he received from them being $11,000. 
Afterwards they sent out an expedition and 
got the vessel off and brought her to Buffalo. 
So far as appears, Perew had not paid, or 
been called or to pay, any part of the ex- 
pense of this successful expedition. The in- 
surance companies procured the repairs to be 
made for which this suit is brought. No de- 
fence was made to the suit by any one but 
Perew. The district com-t decreed for the 
libellants and Perew has appealed to this 
comt. , 

The contention on the part of Perew is, that 
he abandoned to the Insurance companies 
only 22-27ths of the vessel; that he owned 
5-27ths of her when the repairs were made; 
that the repah-s were made without his con- 
sent; and that her co-owners could not bind 
his interest In the vessel by procuring the 
repairs to be made. If, by the abandonments, 
Perew ceased to have any interest in the 
vessel, that disposes of the case, for he has 
no standing to be heai-d in defence. 

The argument on the part of Perew is, that 
the insui-ance companies, by the abandon- 
ments, became the owners of only a so-called 
insured interest in the vessel, namely 22- 
27ths, because the insurance was only $lt,- 
000 on a valuation of $13,500, and that they 
did not thereby become the owners of a so- 
called uninsured interest, namely 5-27ths, as 
to which Perew took the risk himself, and 
that he retained that, after and notwithstand- 
ing the abandonments. This is an erroneous 
view. Authorities are cited to the effect that, 
by an abandonment, the assured transfers 
his insurable interest as far as it is a sub- 
ject of the policy; and that an abandonment 
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cannot transfer the interest of the assured 
any further than that interest is covered by 
the policy. But there is nothing in those 
well settled principlas which upholds the 
claim made by Perew. Perew's insm-able In- 
terest in the vessel was the whole vessel, 
which he owned, and it was the whole vessel 
which was insm-ed and was the subject of 
the policy. If he had owned only an undivid- 
ed half of the vessel, his insurable interest 
in the vessel would have been only an undi- 
vided half of the vessel, and the subject of 
the policy, while it could not have exceeded 
an undivided half of the vessel, might have 
been only an undivided quarter of the vessel. 
In such case, the abandonment would have 
been of only an undivided quarter of the ves- 
sel. So, if the interest covered by the policy 
was only an undivided half of the vessel, no 
more than the undivided half of the vessel 
could be transferred by the abandonment. 
But, where the interest covered by the policy 
is, as here, the whole vessel, the abandon- 
ment can transfer the whole vessel. The in- 
terest covered by the policy is not to be con- 
founded with the extent of the insurance 
made on such interest. In the present case, 
the interest covered by the policy, or the sub- 
ject of the policy, was the entire interest in 
the vessel, or the whole vessel, and not an 
undivided share of the vessel. Perew owned 
the whole vessel, and the policy states that 
the company, "on account of Frank Perew, 
do make insurance, and cause" so much "to 
be insured, upon the body, taclde, apparel 
and other furniture of the schooner called the 
Mary E. Perew." The entire interest in the 
vessel, or the whole vessel, was valued in 
the policies at §33,500. That interest, that is, 
the whole vessel, was insured for $11,000. The 
companies put at risk on the whole vessel 
§11,000. If she was totally lost, they were to 
pay, and Perew was to receive, only $11,000, 
although, if not lost, he might have sold her 
for $13,500. An insurance company will not 
insure a vessel to her full value, lest there 
may be a temptation to the insured to make 
a good sale of her by losing her. In this 
case, the extent of the insurance on the whole 
vessel was $11,000, but the policies covered 
the whole vessel, as the interest insured or 
the subject of the policy. When the policy 
speaks, in the clause above cited, of "the 
vessel interest hereby insured," it means that 
the insurance shall not exceed $11,000 on that 
interest which is spoken of in the commence- 
ment of the policy as the interest insured, 
that is, the whole vessel. The clause provid- 
ing that the company shall contribute to the 
expenditures of recovery according to the pro- 
portion the sum insured bears to the valua- 
tion of $13,500, taken in connection with the 
provision that the valuation of $13,500 shall 
16FED.CA;y.— 62 
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be considered the value in adjusting losses 
covered by the policy, shows a harmony with 
the foregoing views. If the expenditm*es of 
recovery were $3,000, the companies, ktsuring 
$11,000, would pay $2,444.44. If the damage, 
in case of loss, was one-quarter of the value 
of the vessel, it would be one-quarter of $13,- 
500 or $3,375, and the companies, insurmg 
$11,000 on the whole vessel, would pay $2,- 
750. On the theory that the companies in- 
sured only 22-27ths of the vessel, they would 
be insuring up to the full value of the sub- 
ject insured, for they would be insuring $11,- 
000 on $11,000, ,22-27ths of $13,500 being 
$11,000. 

Moreover, the terms of the abandonment 
are very distinct. Perew, owner of the whole 
vessel, insured undei" the policy for so much, 
abandons to the company all right, title and 
interest possessed by him in the vessel, tackle 
and apparel, imder the policy. The instru- 
ment declai-es that he is owner of the whole 
vessel, that the whole vessel was insured 
under the policy for the amount of insurance 
named in the policy, and that he abandons 
to the company all the right, title and interest 
possessed by him in the vessel, under the 
policy. The right, title and interest possessed 
by him in the vessel was the enth-e interest in 
the vessel, the whole vessel. He could not 
abandon all of that by abandoning only a 
part of it. He abandons under the policy, that 
is, in accordance with the provisions of the 
policy respecting abandonment, all his interest 
in the vessel, that is, the whole vessel. He 
does this to get payment for a total loss. 
He was satisfied that the vessel was in such 
a state that it was better for him to receive 
the $11,000 and give up the vessel wholly to 
the companies, aud they met him on that 
ground. The instruments of abandonment 
carry out the provision of the policies. They 
were accepted by the companies, and they 
convey to the companies "an unincumbered 
and perfect title to the subject abandoned." 
The subject abandoned is the vessel, the 
whole vessel, all the interest of Perew in the 
vessel as owner of her, the entice ownership 
of her. 

As Perew had no interest in the vessel when 
the libel was filed, he was not entitled to de- 
fend the suit, and the libellants are entitled 
to a decree for $4,021.93, with interest from 
October 12th, 1S77, and for their costs in the 
district court. They are also entitled to their 
costs of appeal, in this court, against Perew. 



Case M"©. 9,SD8, 

The MARY E. RIGGS. 

rCited in Baker v. The Slohodna, 35 Fed. 544. 
Nowhere reported; opinion not now accessible.] 
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Case Wo. 9,S09. 

The MARY B. TABER. 

[1 Ben. 105.] i 

District Court, E. D. New Yort. Jan., 1867. 

Charteu-Party— Demurkage — Default of Char- 
terer— Sunday — Lies — Expenses of 
Unloading Cargo. 

1. "Where a charter-party specified that the 
charterei «hculd pay demurrage for detention of 
the vessel, "provided such detention shall hap- 
pen by default" of the charterer, and the mas- 
ter having delivered his deck load at one dock, 
was required by the charterer to deliver the rest 
at another (which was according to the custom 
of the trade), and lost several days in setting 
there by reason of the weather, held, that no 
demurrage could be recovered under the charter 
for such detention, nor for Sundays. 

rOited in The Glover, Case No. 5,488; Thach- 
er V. Boston Gaslight Co., Id. 13,850; Two 
Hundred and Sixty-Eight Logs of Cedar, 
Id. 14.295; Moody v. Five Hundred Thou- 
sand Laths, 2 Fed. 608; Houge v. Wood- 
ruff, 19 Fed. 138. Cited, but not followed, 
in McLeod v. Sixteen Hundred Tons of 
Nitrate of Soda, 55 Fed. 530, 531.] 

2. Where the charterer had men and carts at 
the dock on a specified day to receive the cargo, 
but the vessel did not arrive till two days after, 
and then the master, without notice to the char- 
terer, discharged the cargo and employed persons 
to cart it from the side of the vessel up the 
wharf and there to pile it, held, that the master 
could not throw upon the charterer this addi- 
tional expense, without having first notified him 
of his intention to land and remove the cargo at 
the charterer's expense. 

[Cited in Addicks v. Three Hundred and Fif- 
ty-Four Tons Crude Kainit, 23 Fed. 729.] 

This action was brought by John Arnold, 
the owner of the schooner Mary E. Taber, to 
enforce an alleged lien upon a cargo of wood 
tmnsported in that vessel from Holmes' Land- 
ing to the port of New York under a charter 
made with Bonhel, the claimant of the cargo. 
The charter-party provided, among other 
things, for certain lay days in loading and 
discharging, and for demurrage at a certain 
rate, to be paid for every day's additional de- 
lay, "provided such detention shall happen 
by default of the party of the second part" 
—the charterer. The claim was for $1,121.50, 
freight and demurrage, and $72.25, disburse- 
ments. Of this sum, $772, not really in dis- 
pute, had been paid by order of the court after 
the commencement of the action, and the 
controversy was only as to the demunuge and 
the disbursements. 

P. C. Crooke, for libellant. 

Benedict, Tracy & Benedict, for claimant. 

BENEDICT, District Judge. Under the 
proofs in this ease the objection to the four 
days' demurrage while loading, was properly 
abandoned. To that the libellant is clearly 
entitled. He is also, in my opinion, entitled to 
demurrage on the discharging, but not to the 
full amount claimed. By the custom of the 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



trade, as conceded here, the vessel was bound 
to deliver the cargo at different places in the 
port, if requested. The deck load was ac- 
cordingly delivered at the foot of Canal street, 
and the remainder at Clinton Avenue dock. 
No objection was made to going to Clinton 
avenue, but, on the contrary, the master, re- 
jecting the charterer's offer to get a tug, ex- 
pressly undertook to procure a tug for himself 
and tow there from Canal street. Some days 
were lost, however, in getting there because, 
as the master says, of the weather. This delay 
was not caused by any default on the part 
of the charterer, and under this contract, 
neither that portion of the detention, nor the 
detention of Sundays, can be charged to him. 
1 Pars. Mar. Law, p. 265; Sprague v. West 
[Case No. 13,255]; Towle v. Kettell, 5 Cush. 
18. 

One day was also lost by reason of the 
vessel being aground when ordered to go to 
Canal street, which must be borne by the 
libellant. There was some delay at Canal 
street, which the claimant insists should also 
be charged to the libellant upon the ground 
that, by reason of being aground when he 
received orders, he lost his tm-n at Canal 
street But the delay in getting to Canal 
street did not, as it appears, prevent the ves- 
sel from getting a berth there and being 
ready to discharge as soon as she arrived. 
The only reason why she did not then dis- 
charge was, because the dock was full of 
wood which it was necessary first to remove. 
The master testifies that this wood which filled 
the dock at Canal street was not discharged 
from any vessel which arrived after he had 
notice to proceed there, and this evidence does 
not seem to be overborne by the testimony of 
the claimant. The burden of excusing the de- 
lay in receiving the cargo at Canal street was 
upon the claimant, and no person having been 
produced from the dock to contradict the 
evidence of the master, I shall hold the claim- 
ants to be responsible for that delay. Accord- 
ing to these views the libellant is entitled to 
recover, in addition to the four days in load- 
ing, three days' demurrage in the discharging. 

As to the disbursements claimed, the facts 
are these. On Saturday the charterer desig- 
nated Clinton avenue as the place of discharg- 
ing the remainder of the cargo, and the master 
then undertook to procure a tug and be towed 
there; and on that day the charterer had men 
and carts at Clinton Avenue dock to receive 
the cargo on its arrival. The vessel did not 
proceed to Clinton avenue until just at night 
on the following Monday. On Tuesday the 
berth was occupied so that no cargo could 
be discharged, and on Wednesday, in the 
absence of the claimant, and without further 
notice to him, the master began to discharge 
the wood upon the wharf, and also employed 
persons to cart it from the vessel's side up 
the wharf and then pile and cord it. 

The wharf is a long one, where cargoes can 
only be discharged at the end, and the master 
testifies: "I carted it for my own necessitj^ 
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to make in om for landing, as a canal tioat was 
diseliarging at the same time. It -would have 
filled up tlie wharf, if I hadn't carted it up 
the wharf. There was no other practicable 
way. I paid for carting and cording the wood 
up, §72.25." 

This sum is claimed to be recoverable in 
this action upon the grounds that the dis- 
bursement was made necessary by the charter- 
er's selection of such a wharf as the place of 
unloading. 

But the non-delivery of this cargo on Clin- 
ton Avenue wharf upon the arrival of the 
vessel there, did not arise from any peculiar- 
ity in the wharf or auy permanent obstruction 
which rendered a landing in the usual man- 
ner, within a .reasonable time, impossible or 
improbable. It was simply a case of delay on 
the part of the charterer to take the wood as 
fast as landed. For this delay, the charter- 
party provided, anda compensation for it was 
fixed, and a lien on the cargo created for the 
amount Before the master could justly cast 
upon the charterer the additional expense of 
carting away and cording the wood, it was 
incumbent on him to give a further notice to 
the charterer of his intention to land and 
i-emove the wood at the expense of the charter- 
er. The Stephen Crowell [Case No. 13,362], 
Betts, J., 1859; Blossom v. Smith [Id. 1,565], 
Nelson, X, Oct, 1856. It is not pretended 
that any notification of such intention was 
given in this case, and in the absence of any 
such notice, I must reject the claim for these 
extra disbursements, which are not shown to 
have resulted in any benefit to the claimant, 
and which arose from the master's taking 
upon himself a labor not cast upon him by 
the contract, nor necessary to enable him to 
reap the full benefit of his charter. 

This decision I prefer to rest upon the view 
here taken of the shipmaster's duty, rather 
than upon the ground that the disbxursement 
was for service in the nature of stevedore 
service, and so, according to the decisions, not 
recoverable in a court of admiralty. But it is 
proper to add, that a claim for like disburse- 
ments was held by Judge Betts, in the case 
of Goughran v. One Hundred and Fifty-Seven 
Tons of Coal [Case No. 5,634], 1858, not to 
be enforceable in the admiralty. See, -also, 
Regan v. The Amai-anth [Id. 11,664], Hall, 
J., 1859. 

A decree will accordingly be entered in 
favor of the libellant for the freight and seven 
days* demurrage according to the rates of 
the charter-party, with interest, less the sum 
paid by order of the court. 

A reference may be had to ascertain the 
amount, if it be not agreed on by the parties. 



Case Wo. 9,210. 

The MARY EVELINE. 

[Affirming The Mary Eveline, Case No. 9,- 
211, Nowhere reported; opinion not now ac- 
cessible.] 



Case Wo. 9,S11. 

The MARY EVELINE. 

PETTY et al. v. MERRILL et al. 

[3 Ben. 438.] i 

District Court. B. D. New York. Oct, 1869.2 

Collision in Bast Rivek — Sailisg Vessels in 
Karrotv Channel— Dasgehous Manoeuvkb. 

1. A vessel, sailing free, and meeting a ves- 
sel beating, has no right, by going ahead, instead 
of astern of the vessel beating, to compel the 
latter to go about before beating out her tack. 

2. Where, in a narrow channel, a sloop sailing 
free, and able to take either side of the chan- 
nel, met two schooners beating close to each 
other, and taking the chance of passing them be- 
fore or after they should tack, attempted to pass 
ahead of iiem, and was in the act of passing, 
where she could neither lufiE nor keep off, when 
the rear schooner came into the wind, and so 
was run into by that schooner: Held, that the 
sloop was in* fault for placing herself in such a 
position, when she had no room to pass. She 
should have gone astern of the schooners before 
they tacked. 

[Cited in The City of Alexandria, 44 Fed. 
361.] 

[A collision occurred on September 20, 
1868, in the East river, N.Y., between Black- 
well's Island and Long Island between the 
schopner Mary Eveline and the sloop Ethan 
Allen. The schooner was damaged and the 
sloop sunk and so injured as to be unfit to 
repair. Henry B. Merrill and others, own- 
ers of the Ethan Allen, filed their libel in 
rem against the Mary Eveline; John Petty 
and others, claimants, in the disti-ict court 
for the Southern district of New York. Pet- 
ty and others, owners of the Mary Eveline, 
filed their libel in personam against Slerrill 
and othex'S in the district court for the East- 
ern district of New York. By agreement of 
counsel the two cases were tried in this 
court together.] 

P. A. Wilcox and W. B. Beebe, for the 
Ethan Allen. 
R. O. Huntley, for the Mary Eveline. 

BENEDICT, Distx-ict Judge. These are 
cross-actions; one brought in the Southern 
district of New York, by the owners of the 
sloop Ethan Allen to recover the damages 
caused by a collision between that sloop and 
the schooner Mary Eveline, which occurred 
in the Narrows, between Blackwell's Island 
and Long Island, on the afternoon of the 
20th of September, 1868; the other brought 
in this district by the owners of the Mary 
Eveline to recover the damages sustained by 
their vessel in the same collision. 

The actions were tried together before me, 
and the following facts were made to ap- 
pear: The wind, at the time of the collision, 
was a strong sailing breeze, blowing six to 
eight knots from the westward; the tide was 
two hours ebb, the weather fair. The 
schooner Mary Eveline, with a reef in her 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

- [Affirmed by the circuit court; case unre- 
ported.] 
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mainsail, was beating toward New Tort, be- 
tween Blaeliweirs Island and Long Island, 
and was just behind, but gaining upon the 
schooner Charles Hawley, a vessel also beat- 
ing in the same direction. On the last tack 
before the collision, both the schooners tack- 
ed close to the Long Island shore, and stood 
over for a point below the coal dock, and 
nearly opposite the lunatic asylum, on Black- 
well's Island, the legs being nearly equal. 
When near the Blaekwell's Island side, the 
Hawley again tacked, and filled away up on 
her stai'board tack, and the Mary Eveline, 
which was at the time vei-y near, swung 
close to her stern, her larboard fore shrouds 
just clearing the Hawley's boom, and so she 
came up to the wind in the act of tacking. 
At this moment, the sloop Ethan Allen was 
passing up the Narrows close to, Blaekwell's 
Island, with her main-sheet ofif full-length, 
her boom off to port— her main peak slacked 
a little, her main-topsail clewed up and hang- 
ing, and was struck by the Mary Eveline, 
just as the latter came up to the wind, the 
Eveline hitting the Ethan Allen, at the star- 
board cat-head, the jib-boom of the Eveline 
going between the mast and the lee-rigging 
of the Allen. The blow caused the Allen to 
sink in' a few moments, and injured the Eve- 
line to a considerable amount. 

It is obvious from this statement that, ac- 
cording to well-settled law, the burden is 
upon the Ethan Allen to show a good reason 
for not avoiding the Mary Eveline. This she 
has endeavored to do. She shows very sat- 
isfactorily that she could not have avoided 
the IMai-y Eveline by keeping away, for she 
was on a course as close to the west shore, 
as her boom would permit at that point; 
and, moreover, if she had kept off, she 
would have been in danger of receiving the 
blow on her broadside. She also shows that 
it was impossible for her to have avoided 
the Mary Eveline by porting after the Haw- 
ley lufCed, as the three vessels were situ- 
ated. But she fails to justify placing her- 
self where she could neither port nor keep 
oJBf to avoid the Eveline, but, of necessity, 
must sti-ike that vessel without any false 
manoeuvre on the part of the latter. A 
fault is charged upon the Mai-y Eveline in 
the pleadings, that she stood on too far to 
leeward of the Hawley, whereby the Ethan 
Allen was prevented from passing her. But 
the evidence shows that the Eveline tacked 
about in the wake of the Hawley. The or- 
der, "Hard-a-lee," was given on the Eveline, 
as her fore shrouds cleared the Hawley's 
boom, and the fore sheet was at once let go. 
The Eveline was entitled to beat out her 
tack, and was compelled, by her proximity 
to the Hawley, to swing round her stern, and 
she had the right to do this in the way she 
did. 

The Ethan Allen, by passing ahead, in- 
stead of astern, sought to force the Eveline 
to tack to the east of the Hawley, or run the 
risk of hitting the Allen when she passed. 



Whereas, the Eveline, being close-hauled, 
should have been left to beat out her tack 
and the Ethan Allen should have kept out of 
her way by passing astern on the Long 
Island side instead of attempting to pass 
ahead of the schooners, and on the Black- 
well's Island side. She had a fair and full 
breeze, which enabled her to stem the tide, 
and was carrying her at the rate of some 
three miles an hour by the land. She saw 
the schooners beating down, and wheu they 
stood over from the Long Island shore upon 
their larboard tack, she had then two courses 
open; one to hug Blaekwell's Island, trust- 
ing to the chance of passing the schooners 
before or after they should tack at Blaek- 
well's Island. The other to luff out into the 
stream, and pass the schooners on the Long 
Island side. It is clear that the latter was 
the proper course, and that she could thus 
have avoided all danger of collision. 

It w^as urged upon the argument that, in 
such a tide, the sloop could not, with safe- 
ty, leave an eddy, which is supposed to 
make along Blaekwell's Island, and attempt 
to pass up in the tide-way; and, inasmuch as 
she could not stop, must be held free from 
fault. No evidence in the case sustains this 
position, and I have no doubt that she could 
have luffed out into the stream without diffi- 
culty or danger. 

In the absence of any evidence tending to 
show such a course to have been imprac- 
ticable, I hold the sloop to be in fault for not 
thus avoiding the Eveline. 

Let the decree in the action of John W. 
Petty V. Henry B. Merrill be for the libel- 
lants, with an order of reference to ascer- 
tain the amount; and, in the action of Henley 
B. Merrill against the Mary Eveline, let the 
libel be dismissed, with costs. 

[NOTE. Appeals in each of these cases were 
taken by the owners of the Ethan Allen to the 
circuit court. The decree in the case in the 
Eastern district (Petty v. Merrill) was modi- 
fied by the deduction of one item of damage 
claimed (Case No. 9,212), and a final decree af- 
firming the district court was then entered for 
$1,292.81 (case unreported). From this decision 
an appeal was taken to the supreme court, where 
the ease was dismissed, Mr. Justice Clifford de- 
livering the opinion, for want of jurisdiction, the 
amount decreed being less than $2,000. Mer- 
rill V. Petty. 16 Wall. (83 U. S.) 338. 

The case in the Southern district was heard 
in the circuit court on November 20, 1870, 
and the decree dismissing the libel was af- 
firmed. Decree formally entered on February 
1, 1871 (case unreported). Prom this decree 
likewise an appeal was taken to the supreme 
court, which reversed the decree of the circuit 
court. Mr. Justice Hunt, delivering the opinion, 
dismissed the libel, and directed that a decree 
he entered in favor of the libelants, the owners 
of the Ethan Allen. 16 Wall. (83 U. S.) 348. 

In the ease of Petty v. Merrill in the circuit 
court for the Eastern district, the defendants, 
Merrill and others, owners of the sloop Ethan 
Allen, moved after this last judgment of the 
supreme court for a rehearing in the circuit 
court. This motion was denied. Case No. 11,- 
051. The case of the Mary Eveline was again 
heard in the Southern district upon the question 
of interest upon the items of damage, and for 
expenses incurred m raising vessel. Id. 9,212.] 
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Case "No. 9,S1S. 

•£he MABY B^^LINB. 

[14 Blatchf. 497.] i 

Circuit Court, S. D. New York. June 13, 187S. 

Collision — Damages— FcLii Value of Vessel— 
ISTEBEST Allotveii— Rate pek Cent. 

1. Wliere, in a suit in admiralty, for a loss hj 
a collision, items of damage are allowed as for 
a total loss, interest is to be allowed at 6 pot 
cent, from the date of the loss, and not at 7 
per cent. 

2, Where an allowance is made for the full 
value of a vessel sunk and lost by a collision; as 
for a total loss, the expense of raising the ves- 
sel, to ascertain the extent of the loss, is a prop- 
er charge. 

[Cited in The Havilah, 1 O, C. A. 519, 50 Fed. 

334.] 
[See The America, Case No. 285.] 

In admiralty. 

Richard H. Huntley, for libellants. 
Franklin A. Wilcox, for claimants. 

HUNT, Circuit Justice. After listening to 
the arguments of the counsel for tlie respec- 
tive parties, I have carefully perused the tes- 
timony presented to the commissioner to 
whom it was referred to ascertain the dam- 
ages sustained by the libellants by reason of 
the collision set forth in the libel. As the 
result of my examination, I overrule abso- 
lutely all of the exceptions to the report of 
the said commissioner, except the tenth ex- 
ception. The tenth exception is, that "the 
commissioner reports interest on such er- 
roneous findings at seven per cent, when he 
should not have reported any interest, or not 
to exceed six per cent., on the amount of the 
damage, when properly found." The items 
allowed by the commissioner amount, in the 
whole, to $4,454 75, and, with one exception, 
are as for a total loss. The item forming the 
exception consists of "cost of raising the 
vessel. $1,000," which is for money expended. 
This item is immediately followed by a credit 
of §530, "cash from sale of the sloop," which, 
it is proven, was deducted from the $1,000. 
This makes the exception so trifling that we 
are justified in looking at the whole allow- 
ance of §4,454 75 as one for a total loss. Up- 
on this aggregate the commissioner allowed, 
as interest, the sum of $1,484 35, being at 
the rate of seven per cent, from the date of 
the collision and loss to the date of his re- 
port. 

In allowing interest at the rate of seven 
per cent., for the damage sustained, as upon 
a total loss, I think the commissioner erred. 
The rate in such eases is established, in ad- 
mii-alty, at six per cent, and the exception 
under eonsidei-ation is allowed, unless the li- 
bellants shall, within ten days after the entry 
of the order in pursuance of this opinion, file 
their stipulation deducting one-seventh of 
said interest, to wit, the sum of $212 05, from 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



the decree to be entered in this case. If such 
stipulation be filed as above provided, the 
said tentli exception is overruled. This point 
is decided after a conference with Judge 
Blatchford, and with bis concurrence and ap- 
proval. See The Aleppo [Case No. 158]; 
Lincoln v. Claflin, 7 Wall. [74 U. S.] 132, 139; 
Hemmenway v. Fisher, 20 How. [61 U. S.] 
255. 259; Allen v. Maekay [Case No. 228]; 
Egberfv. Baltimore & 0. R. Co. [Id. 4,305]. 

When the point was started, that there 
could be no charge for raising a vessel, 
where the owner was allowed its full value, 
as upon a total loss, X "was somewhat im- 
pressed with it. But, both the authorities 
and the principle of the cases are clear, that, 
when the vessel is raised for the purpose of 
ascertaining the extent of the loss, although 
it turns out that the loss is total, the charge 
is a proper one. There is, in many cases, no 
other mode in which it can be determined, 
whether the loss is total or partial, and a 
recovery as for a total loss oftentimes could 
not be had without incurring the preliminary 
expense of raising the vessel. The value of 
the raised vessel, in the present ease, was 
credited to the expense of raising her. The 
America [Case No. 285]; The Falcon, 19 
WalL [86 U. S.] 75; The Clyde, Swab. 23; 
The Nebraska [Case No. 10,076]. 

Let an order be entered in accordance with 
this opinion. 

[For prior proceedings, see note to Case No. 
9,211.] 



Case M"o. 9,212a. . 

The MARY FORD- 

[3 Dall. 190.] 

District and Circuit Courts, D. Massachusetts. 
1796.1 

Salvage— Dekelict— Captured and Abando^ted 

Vessel — Rights op Original Owner and 

Captors — Jurisdiction op District Court. 

[1. The rule as to compensation in the case 
of an abandoned vessel found on the high seas, 
and sent in by a salvage crew, should be to give 
such a reward as would be suflBcient inducement 
to engage reasonable persons to encounter the 
peril and expense of such undertakings, and this 
must depend upon the estimate which the judge 
may make of the expense, labor, peril, and suf- 
fering of the salvors.] 

[Cited in Tyson v. Prior, Case No. 14,319.] 

[2. One-third of the gross proceeds awarded 
to the salvors, where the vessel was derelict, 
her rigging partly gone, the salving vessel bound 
on a foreign voyage without supernumerary 
hands, afid the salvage crew found the vessel 
difficult to manage, and brought her in with 
great exertion and considerable risk of their 
lives.] 

[Cited in note to The Divina Pastora, 4 
Wheat (17 U. S.) 68.] 

[3. Jurisdiction as to salvage being vested in 
the district court, that court necesarily has juris- 
diction to determine, as between adverse claim- 
ants, the right to the balance, of proceeds after 

1 [The decree of the district court was re- 
versed in part by the circuit court Decree of 
circuit court affirmed by supreme court in 3 
Dall. (3 U. S.) 194.3 
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the salvage award is paid; and this is true not- 
withstanding the fact that the adverse claim- 
ants are enemies, and the determination of their 
rights ^requires an adjudication upon the validity 
of a capture at sea and the effect of a subse- 
quent abandonment of the vessel by the cap- 
tors.] 1 

[Cited in L'Invincible, 1 Wheat. (14 U. S.) 
258. Cited in note to The Divina Pastora, 
4 Wheat. (17 U. S.) 68. Cited in The Til- 
ton, Case No. 14,054; The Henry Ewbank, 
Id. 6,376.] 

[4. In awarding surplus proceeds after deduc- 
tion of salvage in the case of a vessel cap- 
tured at sea and subsequently abandoned by the 
captors, the courts of a neutral nation will re- 
gard the fact of capture and possession by the 
captors as decisive in their favor, and hence can- 
not regard the subsequent abandonment as re- 
storing the rights of the original owner.] i 

[This was a libel against the derelict ship 
Mary Ford to recover salvage. Thomas Mc- 
Donnough, British consul, appeared as claim- 
ant in behalf of British subjects, and J. B. 
Thomas Dannery, consul of the French repub- 
lic, claimed the ship in behalf of said re- 
public by right of capture by a French fleet.] 

On the 4th of November, 1794, the owners 
and crew of the ship George, filed a libel in 
the district court of Massachusetts, in which 
they set forth: That the said ship George 
was an American vessel, owned and navigat- 
ed by American citizens, loaded with a very 
valuable cargo, principally on freight, and 
bound from Virginia for Rotterdam; and 
that on the second day of October last, on the 
high seas, in latitude 44° and longitude 40**, 
they fell in with the ship Mary Ford, which 
they found utterly deserted, and abandoned, 
without any person on board, and in a most 
perilous state. That the captain and crew of 
the said ship George, took possession of the 
Mary Ford, and with the intention of saving 
the said ship and her cargo, the mate, and 
three of the said crew, entered on board the 
Maiy Ford, and at great peril of their lives, 
and suffering great hardship, with the assist- 
ance of two men from a fishing vessel, whom 
they hired, brought her into the port of Bos- 
ton; whereupon they pray that the said ship 
and cargo, may be adjudged to them. On the 
5th of November, 1794, Thomas M'Donnough, 
consul of his Britannic majesty, for the states 
of Massachusetts, Rhode Island, Connecticut 
and New Hampshire, filed a claim in the dis- 
trict court of Massachusetts, and suggested, 
that the ship Mary Ford, and her cai-go, at 
the time she was taken possession of by the 
crew of the ship George, was, and. now is, 
owned by certain merchants, subjects of his 
said Britaimic majesty, and prayed that the 
same might be delivered to him, in behalf of 
said ownei-*! on the payment of a reasonable 
salvage, or, If sold, that the proceeds thereof 
might be delivered to him, in behalf of said 
ownex-s, deducting therefrom such salvage, 
with costs and pharges. On the 2d of De- 



1 [The decree of the district court was re- 
versed in part by the circuit court. Decree of 
circuit court affirmed by supreme court in 3 
Dall (3 U. S.) 194.] 



cember, 1794, J. B. Thomas Dannery, citizen 
and consul of the French republic, resident 
at Boston, in behalf of said republic, and the 
citizens thereof immediately concerned, like- 
wise filed a claim for the said ship Mary 
Ford, and her cargo; and suggested, that 
the said ship and her cargo, on the twenty- 
eighth day of September last, were the prop- 
erty of some of the subjects of the king of 
Great Britain; and afterwards, on the same 
day, between two and three o'clock, in the 
afternoon, on the high seas, were attacked, 
subdued, and taken by a squadron of ships, 
to wit, the Filaburtier, Charant, Postilion, 
Semiellante, Jean Bart, and Ranger, all in 
the public sei-vice of and belonging to the 
French republic, commanded by Commodore 
Vil Maudarine; and that the French repub- 
lic, and all the citizens thereof, were then, 
and still are, at open war with the king of 
Great Britain, and all his subjects; and that 
some of the seamen of said squadron, entered 
on board the said ship Mary Fox-d, took com- 
pleat and entire possession of her, and took 
and brought away the British captain and 
seamen of said ship, and still hold them pris- 
oners of war; and that they took and brought 
away the papers belonging to her;— by all 
which, and the laws of nations, the said ship 
Mary Ford, and her cargo, became the prop- 
erty of the French republic and the captors, 
by the rights of war. The said last mention- 
ed claimant further suggested, that after- 
wards, on the twenty-ninth day of the same 
September, about three o'clock in the after- 
noon, the said ship and her cargo, by order 
of the commodore of said squadron, from an 
apprehension of weakening his force, were 
left at sea from necessity. The said consul 
prays a restoration of the said ship and 
cargo, to be adjudged to him, to the use of 
the French republic, on his paying reasonable 
salvage, with costs and charges, or that the 
said ship and cargo may be decreed to be 
sold to the use of the French republic, and 
her citizens concerned, after paying such 
salvage, costs and charges. 

The facts which appear in evidence in this 
case are, that the Mary Ford and her cargo 
were, before the twenty-eighth day of Sep- 
tember, the property of certain British sub- 
jects; that she was bound on a voyage from 
the West Indies to London;— that, on that 
day she was attacked on the high seas by the 
squadron mentioned in the claim of the con- 
sul of the French republic, or one of the ships 
belonging to the same to which she struck;— 
that an officer and some of the crew of one 
or more of the ships of said squadron entered 
on board, took out her captain and all her 
crew, and the greatest part of the- ship's pa- 
pers, and that she sailed some time, probably 
more than twenty four hours, with said 
French crew on board her, in company with 
said squadron, and was then left by order 
of the commander of said squadron, who di- 
rected her to be burnt; that some attempts 
were made unsuccessfully to effect this pur- 
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pose;— that several Britisli vessels Iiad been 
<"apmred and manned by said squadron, and 
many of tlie people of the squadron were 
sick, and incapable from that cause to do 
duty;— that from an apprehension of weaken- 
ing his force, the said commander had 
given the said orders; that the said ship 
George, met with the said Mary Ford at the 
time and place mentioned in the libel, and 
brought her and her cargo into the harbour 
of Boston under the circumstances set forth 
in the libel;— the ship Mary Ford and her 
cargo have been sold by order of the court, 
and with the consent of all parties. 

LOWELL, District Judge. The libellants 
have prayed, that the whole of the ship and 
cargo should be decreed to theU- use. There 
have been times in the history of nations, in 
which vessel and goods, left by necessity on 
the high seas, have been decreed the property 
of the finders; and where wrecks on the 
shore have been with-held from the original 
proprietors, by the sovereigns of the countiy, 
or some great man, on whose lands they 
have happened to be cast: but in veiy early 
times, they have, in both cases, been consid- 
ered as the property of the original owner. 
Several of the Roman emperors made their 
edicts and decrees, for the preservation of 
such property, and the restoration of it; and 
for a long time, the law of nations has been 
settled on principles consonant to justice and 
humanity, in favour of the unfortunate pro- 
prietors; and the persons who have found 
and saved the property, have been compen- 
sated by such part thereof, or such pecuniary 
satisfaction, as the laws of particular states 
have specially provided, or, in want of such 
provision, (as the writers on the law of na- 
tions agree) by such reward as in the opinion 
of those who, by the municipal laws of the 
country, are to judge, is equitable and right. 
In our country, no special rule being estab- 
lished, this court is to determine what, in 
such case, is equitable and right. The rule 
in estimation, which ought, in my opinion, 
to be adopted, would be to give, if possible 
to ascei-tain it, such compensation or reward 
as would be sufficient inducement to engage 
reasonable pei*sons, to encounter the peril 
and expense of the tmdertaking; what this 
may be, must, in almost every case, depend 
on the estimation which the judge, who is 
to decide, may make of the expense, the 
labour, the peril, and the actual suffering of 
those, by whose exertions the property is 
saved. And7 as several of the most impor- 
tant of these are really mental, to which no 
measure of weight or capacity can be actual- 
ly applied, it is probable, different persons 
would vary considerably in their estimation 
of them. It may, therefore, be a thing to be 
wished, that every nation would make, at 
least, some general rules for determining such 
cases: but as there are none established in 
this country, I am bound to exercise my own 
judgment, in determining what is a just and 



equitable compensation. Admiralty courts 
having the thing saved under their controul, 
may either adjudge a portion of such thing 
to the persons who have saved it, or a sum of 
money to be paid by the proprietor, or from 
the produce of the thing sold. And in either 
case, the same principle ought to operate, 
and such parts of the thing saved, or sum of 
money, be decreed to those who save it as 
may fully compensate them, and will en- 
courage others to like efforts. In this case, the 
Mary Ford, when found, was at the mercy of 
the seas, her sails and rigging partly taken 
away or lost; very little or no provisions on 
board her; the George was bound on a foreign 
voyage, with a valuable cargo, and it does 
not appear that she had any supernumerai-y 
hands; those who undertook to carry her in- 
to port, found her greatly disabled and dif- 
ficult to manage; the risque of their lives 
must have been considerable, and their ex- 
ertions great. I think few cases will happen, 
when the compensation ought to be higher. 

"Under all circumstances, therefore, I am 
of opinion, that one third part of the gross 
proceeds of the value, ought to be paid to 
the owners and crew of the ship George, for 
salvage of the said ship Mary Ford and her 
cargo, and in full compensation of their 
services, peril and expenses, in the following 
proportions which have been since settled by 
three merchants, named by them, and ap- 
pointed by the court, viz.— to the owners of 
the George, nine thousand five hundred and 
eighty dollars, and twenty-eight cents, being 
two third parts of the sum decreed for the 
owners of the George and her crew, after 
deducting three hundred and seventy dollars 
and forty-two cents, for the owners, for ex- 
penses incuiTcd and paid by them, on the 
joint account of the owners and the -crew 
.—and the remaining one third, viz. four thou- 
sand seven hundred and ninety dollars and 
fourteen cents, to the captain and crew of 
the George, in the following proportions, viz. 
to the captain, eleven hundred and fifty-six 
dollars and twenty cents— Lemuel Foster, 
eight hundred and twenty-five doliai'S and 
ninety cents— John Olassin, four hundred and 
ninety-five dollars and fifty-four cents^five 
seamen, three hundred and thirty dollars and 
thirty-six cents each— one other, two hundred 
and eighty-nine dollars and seven cents— the 
cook, two hundred and ' forty-seven dollars 
and seventy-seven cents— and the boy, one 
hundred and twenty-three dollars and eighty- 
six cents. 

The riext question is, to whom shall the 
residue be decreed? To settle this question, 
passages have been read from many books 
written on the laws of nations, and others in 
which the municipal regulations, and deci- 
sions of several nations have been reported 
or commented on; and which have been sup- 
posed to be applicable to this case. The gen- 
tlemen who have been of counsel for the 
parties, have ingeniously supported their re- 
spective claims; I have, I trust, carefully 
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perused their authorities and attended to 
their arguments;— very few of tlieir author- 
ities appear to me to apply; tlieir arguments 
have been pertinent. I lay out of the case, 
the whole doctrine of postliminy, as applied 
to re-captures, which I consider as depending 
on the municipal regulations of states, whicli 
every sovereign has a riglit to make, as far, 
at least, as their own citizens only, are con- 
cerned, m siich manner as may appear to them 
best. Under this head, though blended by 
some writers with the law of nations, are to 
be placed the regulations made, variously 
however, by the European nations, and the 
late congress of the United States, by whicli 
the property is divested from the former own- 
ers, by capture, after twenty four hours pos- 
session by the enemy; and all other arbitrary 
rules, made to settle questions of like nature; 
also, all Questions about total and partial 
losses on policies of insurance. I embrace as 
sound doctrine, the principle, that neutral 
nations ought not to decide respecting the 
lawfulness or unlawfulness of capture, if it 
appears that the captor, and the nation from 
whom the property is taken, are at wai- with 
each other, and the captors or their vendees, 
are in possession of the property, save where 
the teiTitorial rights of the neuti-al, or the 
i-ights of their citizens, are Involved in the 
question; and that neutrals are always to 
take the existing state of things as right; so 
that if either of the powers at war, or those 
to whom they have ti-ansferred it, are in pos- 
session of a thing taken from their enemy in 
war, neutral powers are to suppose them law- 
fully possessed, and ought not to enquire how 
long, or under what circumstances, they have 
possessed them. To interfere and decide in 
such cases, must necessarily imply a partial- 
ity contrary to the idea of neutrality; for, 
they must either give greater firmness to 
the capture by deciding it to be lawful, or 
weaken and render it less secure, by deter- 
mining -it to be unlawful. Neither are neu- 
tral powers to give aid to either party, by 
conducting their prizes for them, when they 
are too weak to protect and conduct them. 

These principles, I think, will sei*ve as a 
guide to a decision in this case.— Neither of 
the belligerent powers was in possession of 
this property when found;— the British claim- 
ants say, it has been theirs;— this is admit- 
ted by the French claimants ;~and we have 
evidence of this fact by the construction of 
the ship which is in our sight, by the cargo 
on board, and divers ship's papers which were 
found with her. The French claimants say, 
we took her in open war,— we firmly possess- 
ed her,- and she ought to be restored to us. 
The reply in behalf of the British claimants 
is, you did not complete your capture; you 
did not firmly possess her; — you were too 
weak, consistent with other views you held 
more important, to retain her. Is it necessa- 
ry that we should decide these questions be^ 
tween them? Shall we try the legality of the 
capture, and decide the firmness of the pos- 



session? "Will it not be to aid, to make the 
capture and possession firm and legal, which 
is said to be incomplete? The French claim- 
ants say, we were under apprehension of 
weakening our force and so left her from ne- 
cessity. The vessel had been British,— of this, 
there is no question: did she by capture and 
firm possession, according to the law of na- 
tions, become French? Of this there is at 
least a doubt On considering the whole mat- 
ter, I do adjudge, order, and decx*ee, that one 
thii-d part of the money, arising from tht> 
sales of the ship Slary Ford and her cargo, 
be paid to the persons who saved them, in 
the proportions before mentioned. And that 
the duties and all other costs and charges be 
first deducted from the other two third 
pax'ts, and tlie residue remain in court for the 
use of the British owners of said ship and 
cai-go, o:r such other persons, who may de- 
rive right thereto from them, when the same 
shall be ascertained in court. 

From the decree of the district judge, so 
far only as it respects the British owners, 
the French consul appealed, and the appeal 
being argued before the circuit court, the 
following decree was there pronounced, (LO- 
WELt/, District Judge, declining however to 
give any opinion:) 

GUSHING, Circuit Justice. The court hav- 
ing fully heard the parties on the appeal in 
this case, by their counsel, it appears that the 
said ship Maiy Ford and her cargo, being 
the property of some British subjects, were, 
on or about the 2Sth day of September, A. 
D. 1794, captured on the high seas, by a 
French squadron of ships, under the com- 
mand of Commodore Vil Maudarine, and were 
taken into actual and quiet possession of 
said fleet, and so held for above twenty-four 
hours, and were then left on the high seas, 
without any hands aboard, after some unsuc- 
cessful attempts, by his order, to burn her, 
wliich was in consequence of many of the 
people of his squadron being sick, and incapa- 
ble of doing duty, and from an apprehension 
of weakening his force in parting with any 
of his people, to keep on board and to con- 
duct the said ship Maiy Ford. That the said 
ship George, met with the said ship JIary 
Ford, and brought her and her cargo into the 
harbour of Boston, as set forth in the libel; 
not with intent to aid either party, in the 
war subsisting between the French republic 
and the British nation, but to save the prop- 
erty from absolute loss, or in expectation of 
proper compensation for the trouble. On 
which case the operation of the law of na- 
tions appears to the court to be, that by the 
said capture, the property became immediate- 
ly the captoi-'s. The questions about firm 
possession, appearing to relate chiefiy, if not 
only, to cases of postliminy or recapture, or 
to that of a neutral vendee; things which 'tis 
apprehended have no place in this cause; and 
about which the municipal laws and regula- 
tions of different countries are very difCerent. 
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The property, then, in this case, becoming 
the captor's immediately by conquest, and 
the right of Tvar, must so continue, until di- 
vested by recapture, or by some legal means 
or act to that efEect And it is not eonceired, 
that the abandoning the ship from the oc- 
casion stated in the evidence, could amount 
to a recapture, so far as to invest the prop- 
erty in the original owners, or prevent the 
captors from reclaiming the possession, when 
opportunity ofiEered at any time previous to 
a recapture. It is, therefore, considered and 
decreed by the court, that the decree made 
in the district court, as far only as it de- 
crees, that the said residue of the said two 
third parts of the money arising from the 
sales of the said ship Mary Ford and her 
cargo, remain in court for the use of the 
British owners of the same ship and cargo, 
or such other persons who may derive right 
thereto from them, when the same should be 
ascertained in court, be, and hereby is, re- 
versed. And it is now further adjudged and 
decreed by this court, that the same residue 
of the said two-third parts of said money, re- 
main in court for the use of the French re- 
public, and those concerned in said capture. 

From this decree of the circuit court, the 
British consul appealed; but the appeal be- 
ing disallowed, the proceedings were removed 
into the supreme court by writ of error; and 
the plaintiff assigned for error the decree in 
favor of the French claimants, and also the 
disallowance of his appeal: the defendant 
pleaded in nullo est erratum, and thereupon 
issue was joined. 

[The decree was affirmed. 3 Dall. (3 U. S.) 
194.] 
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Case No. 9,S13. 

The MARY HALE. 

GEIGER et al. v. The MARY HALE. 

[5 Adm. Rec. 471.] 

District Court, S. D. Florida. March 3, 1856. 

Salvage— Risk — Exposdre — Amount — Seamek 

ox BOAnO— ESTRAORDIXAIIT SCUVIOE. 

[1. Eight vessels saved materials and cargo 
of a vessel lost on Keysal Bank, of the value of 
$35,364. The services were rendered in bad 
weather, and under circumstances of some ex- 
posure and risk to the salving vessels. Mdd, 
that the salvors were entitled to from 36 per 
cent, to 45 per cent, of the value of the property 
saved.] 

[Cited in Baker v. The Slohodna, 33 Fed. 542.] 

[2. The services of the mate and four men 
of tlie wrecked vessel in crossing the gulf in an 
open boat to procure assistance, being extraor- 
dinary and beyond the line of their duty, were 
salvage services, for which they were entitled to 
$300,— $100 to the mate, and $50 to each of the 
men.] 



(Case No. 9,214) MARY 

[This was a libel by 'John H. Geiger and 
others against the cargo and materials of the 
ship Mary Hale for salvage services.] 

Wm. R. Hackley and S. J. Douglas, for li- 
bellants. 
"Winer Bethel, for respondent. 

MARVIN, District Judge. This ship, laden 
with cotton, from New Orleans bound to Tri- 
este, was lost on Keysal Bank. The mate 
with four men, at the request of the master, 
crossed the gulf in an open boat, and brought 
information of the ship's condition to the 
wreckers in this port. Eight wrecking ves- 
sels, within a few days proceeded to the wreck, 
and saved the ship's materials and nine hun- 
dred and seventy bales of cotton. The ship's 
materials and two hundred and seventy thi-ee 
bales of the cotton have been sold; the res- 
idue of the cargo and materials saved is $35,- 
364.37. These services were mostly rendered 
in bad weather, and under cu:cumstances of 
some exposure and risk to the salving ves- 
sels; and, in my judgment, thirty six per 
cent, on the value is a reasonable salvage ex-, 
cept as to the Relampago, which vessel ought 
to be allowed forty-five per cent, on the 
amount saved by her. 

The services of the mate and the four men 
in crossing the gulf in an open boat to pro- 
cure assistance were extraordinary and be- 
yond the line of their duty, and entitle them 
to compensation. One himdred dollars to the 
mate and fifty to each of the men is a rea- 
sonable compensation. 



Case Ho. 9,S14. • 

The MARY JANE. 

[Blatehf. Pr. Cas. 363.] i 

District Court, S. D. New York. May, 1863. 

Prize— Violation op Blockaub — False Papers 
— Additional Proofs — Rehearing. 

1. Vessel and cargo condemned for an at- 
tempt to violate the blockade. 

2. False papers as to the voyage of the ves- 
sel. 

* 3. A rehearing on further proofs denied to the 
claimant. 

In admiralty. 

BETTS, District Judge. The libel of infor- 
mation charges that the above vessel and car- 
go were captured, as lawful prize of war, 
March 24, 1863, on the Atlantic Ocean, off 
New Inlet, North Carolina, by the United 
States steamer Mount Vernon, and sent into 
this port for adjudication. The libel was filed 
April 3d, and process of attachment, and a 
monition thereon, were on the same day is- 
sued, and were returned in court on the 21st 
of the same month. On the 28th of ipril, 
1863, separate parties intervened as owners 
of the vessel and cargo, and filed, by the 
same proctor, distinct claims and answers to 

1 [Reported by Samuel H. Blatchford, Esq.] 
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the libel, eacli denying that the vessel and 
cargo are prize of war, and each also giving 
detailed allegations and statements, as by way 
of special plea, substantially with common 
averments. Proofs were taken in prepara- 
torio before the prize commissioners on the 
8th and 9th of April, 18(33, and the case was 
submitted to the court for decision, on writ- 
ten briefs and points, by the counsel for the 
respective parties, on the 28th of Slay there- 
after. 

The vessel and cargo having been captured 
by a blockading vessel, near the land, and on 
a course to the blockaded port, the claimants 
are called upon to justify her position under 
the circumstances. The defence is attempted 
to be maintained upon the documentary 
proofs found on the vessel, and the testimony 
of the witnesses examined in preparatorio, 
and the fitting reply to that defence is sup- 
plied by the same testimony. The vessel was 
of British build and ownership, as shown by 
a certificate of British registry to "William 
A. Fraser, of Pictou, N. S., dated at Halifax, 
January 24:, 1863. The only other papers pro- 
duced from the prize, on her seizure, are the 
shipping agreement between W. A. Fraser, 
named as master, and five men, dated at Hali- 
fax, January 26 and 27, 1863, for a voyage 
to ports in the West Indies, and back to the 
port of Halifax, term of time not to exceed 
six months; a note, indorsed thereon, of the 
arrival of the agreement at Turk's Island, 
Febi-uaiy 25, 1863, and its deposit there, Feb- 
ruarj' 28; a letter of instructions, from Thom- 
as S. Reid to Captain Fraser, of the schooner 
Mai-y Jane, dated Halifax, January 23, 1863, 
•directing the master to proceed with his cargo 
to Turk's Island, as by charter party of that 
•day, and there trade off or sell the goods 
shipped on the vessel, and purchase there- 
with a cargo of salt, and sail with the same 
for Halifax, any balance, after paying for the 
salt, to be remitted to the shipper; a clear- 
ance at the port of Nassau, for Halifax, giv- 
en March 9, 1863, for 8 barrels of flour, 9 
barrels of pork, 1 bucket of butter, 5 boxes 
of soap, 12 boxes of fancy -soap, and 1,268 
toushels of salt; and a custom-house certifi- 
cate, dated at Turk's Island, February 28, 
1863, that Captain Fraser, of the British 
schooner Mary Jane, having on board the 
above mentioned cargo, (except the salt,) had 
entered the same at that port, and had also 
cleared the same there for Nassau, with the 
addition of the before-mentioned quantity of 
salt. Fraser, the master, testifies that the 
vessel and cargo were captm^ed March 24, 
last, in five fathoms of water, between six 
and seven miles north of Fort Caswell, Wil- 
mington, N. C, and fully a mile off from 
land; that he owned the vessel; that she was 
of about 50 tons burden; that Reid, of Hali- 
fax, owned the cargo; that the vessel was 
sailed under a charter-party; that the ves- 
sel had bills of lading of her cargo on board 
when captured, all of which was taken by 
the captors; that he knew that Little River 



Inlet and the southern coast was under 
blockade, before he left Halifax; and that 
the vessel had suffered the loss of water in 
a storm, and was seeking the blockading 
squadron for relief when captured. Brown, 
the mate, testifies that the vessel was cap- 
tured about four miles off from Wilmington; 
that she was bound to Halifax; that he un- 
derstood she was going, when captured, to 
the blockading vessels to get water; that 
there was no charter-party signed; that he 
knew that the poi-ts along the southern coast 
were blockaded; and that the vessel did not 
alter her course on seeing the blockading 
squadron. Power, a passenger, says that 
no guns were fired on the capture, except 
on a fort from shore; that he supposed 
that the vessel was bound from Nassau to 
Halifax; that, when she was chased by the 
blockading vessels, she was keeping along 
the land; that she then altered her course, so 
as to bear up towards the pursuing ships; 
and that he does not know whether her course 
was at all times towards Halifax. 

This recapitulation of the occurrences of 
the voyage, and of the statement of the three 
witnesses examined, leaves, it appears to me, 
but one conclusion to be reasonably deduced 
from the facts. This small British craft start- 
ed from Halifax on a trading voyage, pur- 
porting to be from her home port to Turk's 
Island and back to Halifax, with the instruc- 
tion to dispose of her outward cargo at Turk's 
Island, and, out of the proceeds, purchase a 
cargo of salt, and bring the same back to 
Halifax, the balance of the proceeds, after 
paying for the salt purchased at Turk's Is- 
land, to be remitted to the shipper of the 
outward cargo. After making the run to 
Turk's Island, and performing her mission at 
that place, the vessel was cleared at Nassau, 
for her return voyage, on the 9th or 10th of 
March, and was captured off Wilmington, N. 
C, on the 24th of the same month, by the 
United States ship-of-war before named, 
which was guarding the blockade of that 
port. No log-book or other document furnishes 
further evidence than her clearance doee of 
the day of her departure from Nassau, or of 
the course she was to pursue thence. It is 
to be intended that the passage was made 
under no circumstances of extraordinary de- 
tention or delay, and was most probably ef- 
fected with all the expedition of a direct 
voyage. It appears, from the examination of 
the witnesses on board, that the vessel was 
discovered on the morning of the 24th of 
March by the capturing ship, and was im- 
mediately chased by her, when found crawl- 
ing along close to the shore, bearing in to- 
wards the land, within aliout a mile of the 
fort off Wilmington, and was there captured, 
whilst the guns of the fort were brought to 
bear against the United States ship, in an 
attempt to cover and defend the prize with 
the enemy's fire. The prize was found to be 
laden with provisions and soap, and chiefly 
with commodities of the first importance to 
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the enemy at tlie porl she was about enter- 
ing, and to the enemy in that whole section 
■of country. She carried no letter of instruc- 
tion, no invoice or bill of lading, no mani- 
fest of her cargo, and no documents in re- 
lation to the cargo or voyage, other than her 
clearance at Nassau. She was, as before 
stated, proceeding without any log-book or 
■other memorandum of her time of departure, 
lier destination, or the course of her route; 
and the only evidence given to the court, in 
lespect to her position, is in the statement 
made by the master, on his examination in 
preparatorio, that she encountered a violent 
^ale, after leaving Nassau, in which her wa- 
ter casks were stove or lost, and that he 
was compelled to bear away from his true 
line of navigation, and go in pursuit of the 
blockading squadron off the Carolina coast, 
for relief, xmder the necessity so incurred. He 
silso avers that he bore up for that squadron, 
with the intent to speak them, as soon as 
they were discovered by him. Neither of the 
other two witnesses speak of such necessity 
Jaaving occurred, or states that the vessel had 
been put off her true course; and one of them 
asserts that the prize continued her way, im- 
•der the pursuit of the United States ship-of- 
war, Tontil the chase ended by her capture. 
The case appears to me to be one of a 
manifest attempt by the master of the prize. 
Tinder falsified papers and representations 
touching his voyage from Nassau, to run the 
•blockade of Wilmington, N. G., he well know- 
ing that the port was in a state of eflScient 
blockade. A decree of condemnation and for- 
feiture against both vessel and cargo must 
be entered. 

The counsel for the claimant, in his brief 
•of argument, solicited leave to have a re- 
hearing, upon further proofs, in this case. 
The impression of the court is, that the evi- 
dence upon the first 'hearing is so decidedly 
xigainst the defence attempted to be estab- 
lished as to afford no reasonable ground for 
opening the case, to allow a new issue and a 
liearing on further proofs. 
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The MABY JANE. 

[1 Blatchf. & H. 390.] t 

District Court, S. D. New York. Sept. 24, 
1833. 

PLEAUING in AD3IIRALTT — SWORN ANSWER — ReP- 

LicATiox— Practice in English Akmiraltt. 

1. In admiralty practice, in the absence of any 
specific rule regulating the proceeding, a replica- 
tion is necessary to put in issue the facts set up 
"by a sworn answer. 

2. If no replication is filed, the libellant will 
"be taken to have admitted the truth of the an- 
swer. 

[Cited in Thomas v. Gray, Case No. 13,898.] 

1 [Reported by Samuel Blatchford, Esq., and 
J'rancis Howland, Esq.] 
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3. The method of procedure in the English 
admiralty, in matters of practice, and its origin 
and forms, considered. 

4. New rule promulgated in regard to repli- 
cations. 

This cause was noticed for hearing and 
proofs. The claimants contended that, no 
replication having been filed to their sworn 
claim and answer, the libellants must be 
deemed to have admitted the facts set up by 
the answer, and that the claimants were not 
obliged to support it by proofs. The libel- 
lants contended that the issue was complete 
on the filing of the answer, unless, imder pe- 
culiar circumstances, a special replication 
was demanded. Upon an examination of 
the files by the clerk, under the direction of 
the court, it was ascertained and reported 
that the general course of practice had been 
to file a replication, when proofs were to be- 
taken in the cause. And such was the estab- 
lished practice in the old New- York colonial 
court of admiralty. See the Minutes, A. D. 
1727, 1751, 1753, 1758. 

Edwin Burr and Erastus C. Benedict, for 
libellants. 

William S. Sears, for claimants. 

BETTS, District Judge. This point of 
practice is not regulated by the standing 
rules of this court, and, accordingly, it must 
be governed by the principles and practice 
prevailing in courts of admiralty, or under 
the civil law, which is the common source of 
procedure to the forums both of this country 
and of England. The course of procedure in 
the English admii-alty, which .is the imme- 
diate source of our practice, is in confox*mity 
to the practice of the courts of the canon law, 
being administered substantially in the meth- 
ods and with the formulae of the Roman law. 
Bi-owne, in his treatise on Civil and Ad- 
miralty Law, adopts that principle as the 
basis of his work. Gierke, who is regarded 
as a standard authority, is the earliest au- 
thentic writer on the subject. He compiled, 
in Latin, a praxis for each tribunal, making 
that of the ecclesiastical courts the author- 
itative one, and refers throughout, in the 
other, for the rules of proceeding in ad- 
miralty, to the usages and practice of the 
ecclesiastical courts. No other treatises on 
the admiralty pi-actice are recognized in the 
English court as authority. And, indeed, it 
may be said, that the admiralty in England 
appears to be governed by no determinate 
system" of practice, but to conduct its busi- 
ness conformably to what is there under- 
stood to be the usage and custom of the 
court, evidenced by its files and arcjiives, or 
by the report of the registrar. 

Two modes of procedure prevail in the 
ecclesiastical courts— the one termed plenary, 
the other summary, from a distinction ob- 
served also in the Roman law. Code, 3, 9. 
In the first, every act in the suit is carried 
on with great fulness and particularity. The 
pleadings are on paper, and are drawn with 
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minuteness and technical accuracy; and it is 
understood that any deviation from estab- 
lished forms, up to the final contestation of 
suit, vitiates the whole proceeding. 2 
Browne, Civ. & Adm. Law (Ed. 1709) 90; 
Consett. lilcc. Prax. 22. Summary actions 
are free from strictness of form. It seems 
that they may he conducted ore tenus, al- 
though a common usage appears to have heen 
to exhibit short statements of the promov- 
ent's demand and impugnant's defence, in 
writing. 2 Browne, Oiv. & Adm, Law (Ed. 
1709) 90, 136; Cockb. Ecc. Prax. 24; Consett, 
Eec. Prax. 17S; Wood, Inst. Oiv. Law, bk. 
4, c. 3, §§ 3, 5. Whether, however, the pro- 
ceedings in summaiy causes are oral or writ- 
ten, the like order and rules of pleading are 
to be observed as in plenary suits. "In om- 
nibus est petendum per proeuratores, etc., ut 
in titulo de contestatione litis in causa plen- 
aria." Gierke, Ecc. Prax. tit. 34. When an 
issue is to be formed in the nature of the 
general issue at law, it is called, contesting 
the cause negatively. 2 Browne, Civ. & Adm. 
Law, 104. Gierke, in his work, (Ecc. Prax. 
tit. 31,) describes the course of pleading as 
follows: "Sed si intendit eontestari litem 
negative, dieendum est in hune modum. Ego, 
sub protestatione de nimia generalitate. in- 
eptudine, obseuritate, nullitate, et indebita 
specificatione dicti libelli, respondendo eidem, 
dico narrata, prout in eodem libello narrantur, 
vera non esse, et ideo petita prout petuntur 
fieri non debere, animo litem contestandi 
negative. Tune actor: Libellus est articula- 
tus. et ideo eundem in vim positionum et 
articulorum repeto, et per denominationem 
eam sic repeti et admitti peto." 

This reaflarmance of the substantive mat- 
ter of the libel or replication to the answer of 
the defendant, seems always to have consti- 
tuted an essential part of the procedure to 
an Issue, whether the court adopted the prac- 
tice of the civil law> or that of the common 
law. And, in a formal contestation of suit, 
when no explicit confession of the libellant's 
demand was made by the defendant, a repli- 
cation was deemed necessaiy to constitute 
an issue. Code, lib. 3, tit. 9, note i, by 
Gothofrede. When matters in bar or in 
avoidance were set up by an exception, the 
civil law provided replications, duplications 
and triplications, by means of which the re- 
spective parties might avoid or deny new alle- 
gations, until the subject matter was reduced 
to a point asserted upon one side and denied 
upon the other. These were rather in the 
nature of special pleadings at common law, 
than mere re-assertions of prior pleadings. 
Inst. bk. 4, tit. 14; Vinnius, Gomm. ad. id. 
SoG; Heinec. Inst. bk. 4, tit 13. The plead- 
ings would continue their counteracting alle- 
gations until both parties agreed upon some 
matter of law to be referred to the praetor, 
or some matter of fact to be submitted to the 
judex or judices. Heinec. Antiq. lib. 4, tit. 
7; Adams, Rom. Antiq. 

The canon law transferred to its tribunals 



the practice of the civil law, and adhered so 
strictly to its text as to be perplexed with 
regulations not adapted to the nature and 
organization of the new courts. And it will 
be found that many rul^, with resi)ect to 
exceptions, interrogatories, &c., would apply 
most awkwardly to modern coui'ts as they 
are now constituted. In the preparation of 
the cause for proof, however, all seem to 
have adhered to one course. An issue of 
law or of fact was formed by a replication 
to the exception. Consett, Ecc. Prax. S7; 
Coekb. Eec. Prax. 24; Gilb. Forum Rom. 
So, also, in the common law courts, whilst 
the proceedings, were, in effect, ore tenus, 
the plaintiff narrated his case, the defendant 
made his defence, and the plaintifE reiterated 
his own allegations, when they were denied, 
or repelled those of the defendant, if he 
brought forward any forming a new point for 
issue. Cases in illustration of this abound 
in the year books and other early reports. 2 
Hen. IV. 12; 11 Hen. IV. 37; 2 Hen. V. 25; 
2 Rich. III. 8. A replication is necessaiy, 
in chancery, to put the answer in issue. 
Gilb. Fomm Rom. 113; Eq. Rules Sup. Ct. 
U. S. 13, 25. And, even to this day, at com- 
mon law, issue is not complete on filing a 
plea denying at large the plaintiff's ground 
of action, but a similiter, in the ehai'acter of 
a replication, must be added on the part of 
the plaintiff. 

The concurrent usages of all the courts, with 
respect to the necessity of a replication, show 
evidently that it has always been regarded as 
an indispensable link in the chain of proce- 
dure in all properly conducted pleadings, of 
whatever construction or before whatever fo- 
rum. There is, in the admiralty practice, by 
reason of the character and effect of answers, 
a propriety in requiring a replication, which 
may not have existed in the civil law. The 
answer, as a pleading or method of defence, 
was not known to the civil law, or introduced in 
the early practice of the ecclesiastical courts. 
It was drawn compulsorily from the defend- 
ant as part of the libellant's proof, (Mitf. Eq. 
PI. 199; Cockb. Ecc. Prax. 25,) and might be 
obtained by calling the defendant into court, 
and having him there interrogated by the 
judge to the ailicles of the libel, or by the 
defendant's giving his answers in the form of 
a deposition. Id. The practice of requiring 
an answer of the defendant, on oath, to every 
species of libel, seems to have been intro- 
duced by the ecclesiastical courts, and not to 
■have prevailed genei'ally in the Roman prac- 
tice. It arose, probably, from the supposed 
action upon the conscience of the parties, on 
which the jurisdiction of those courts was ad- 
ministered. In the civil law, the praetor had, 
undoubtedly, a right to exact an oath from 
the defendant as to the truth of his defence. 
This was, however, considered as a judicial 
oath, and as the act of the court, to avoid friv- 
olous litigations. Dig. lib. 11, tits. 1, 21. 
And, in interrogatory actions, the defendant 
might be requii-ed, by the party pe;titioning, 
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to answer, in the first instance, on oath. But 
it is denied, in the notes to the Code, that a 
party could, of right, imposfe the general oath 
on his adyersarj. Gothofrede, ad. id. loc. 
Wood, however, supposes that the defendant 
answered the articles of the lihel on oath in 
all cases. Wood, Inst Civ. Law, bk. 4, c. 3, 
§ 5. See, also, Gammell v. Skinner [Case No. 
5,210]. Browne shows clearly, that in this 
there is a misapprehension of the doctrine of 
the civil law, and his views are supported by 
Gothofrede. Browne, Civ. & Adm. Lp-W, 42- 
45, note; Dig. lib. 11, tits. 1, 21, note. And, 
to this practice, proceedings in England con- 
form. Marr. Forms, 363; Consett, Ecc. Pras. 
p. 3, c. 3, §§ 2, 4. As no oath could be com- 
pelled until after contestation of suit, which 
detei-mined what points were in conti'ovei'sy 
between the parties, and the oath was then 
required, not to the whole case, but to the 
positions or specific inteiTogatories propound- 
ed by the promovent, it might well be that, 
in the civil law, the answer was hardly re- 
garded in the character of a pleading, and 
was not, necessarily, followed by a replica- 
tion, Coclib. Ecc. Prax. 28. The oath of the 
defendant did not conclude the plaintiff, or 
'militate against him. It does not appear to 
have been allowed to have the effect of tes- 
timony in behalf of the defendant himself, 
and was called for and employed by the 
plaintiff alone, in aid of the case he had not 
other suflGlcient proof to support, Gierke, Ecc. 
Prax. tits. 31, 34; Cockb. JEce. Prax. 25; Con- 
sett, Ecc Prax. p. 3, c. 3, § 2. So, also, the 
defendant could support his defence by ex- 
acting the answer of the plaintiff to positions 
or interrogatories added to the proceedings 
after the pleadings were complete and after 
issue had been formed between the parties. 
Neither party could demand the oath of his 
adversary unless he had previously himself 
sworn to tlie truth of his own pleading. 

From the principles recognised in the civil 
law, and the early practice of the common 
iaw, the course of proceeding which after- 
wards was established and now prevails in 
•chancery and in tlie admiralty court in this 
state, appears to have been moulded— that the 
libel sets forth the full case of the actor, and 
is verified by his oath when filed, and that 
the answer is a full reply to ail its important 
allegations, and. is also' sworn to by the party 
putting it in. The admiralty court in this 
state has always recognised the answer as a 
■competent mode of pleading matters ordinari- 
ly stated by way of exception or special plea. 
Colonial Court MSS. 1727, 1758. Having 
adopted that course of procedure in regard to 
the structure and manner of interposing the 
answer, and its effect, the courts of admiral- 
ty would, by parity of reasoning, pursue the 
same course of pleadings to the completion 
of the issue. In" chancery, since the plead- 
ings have taken the shape of a case asserted 
under oath on one side by bill, and denied 
or evaded on the other by answer, it has been 
Ijeld, as a fundamental principle, that the an- 
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swer should be regarded by the covirt as en- 
tirely true, unless a replication is filed to it, 
and. it stands contradicted by full proof. 
Peirce v. West's Ex'r [Case No. 10,909]; Gilb. 
Forum Rom. 45. This proceeds upon the 
ground that the plaintiff, having referred to 
the defendant for the verification of his 
charge, can only displace his evidence by full 
proof. Inst bk. 4, tit 13; Dig. bk. 44, tit 1. 
By bringing a case to hearing upon the plead- 
ings alone, the plahitiff, in judgment of law, 
admits every fact asserted in the answer. It is 
also equally well settled, that the plaintiff can- 
not go into proof against the answer without 
having taken issue upon it by a general repli- 
cation- Brinekerhoff v. Brown, 7 Johns. Ch. 
217; 1 Moult Ch. Prac. 277, 299. The ob- 
vious reason of this rule is, that the defendant 
cannot know that Ms answer is controverted, 
and be prepared to sustain it, unless a formal 
issue is taken upon it. Nor even then is a 
party permitted, in some of our highest 
courts, to go into evidence without due notice 
to the defendant that he intends taking proofs. 
Eq. Rules Cir. Ct U. S. S. D. N, Y. 73, 75, 
adopted January 15th, 1833. The fundamen- 
tal principles of chancery practice are re- 
ferred t6 in elucidation of those appertaining 
to the procedure of admiralty courts, because, 
originally, equity took its rules, both of deci- 
sion and of action, from the civil law, and the 
usages in chancery supply strong evidence of 
the true import and spirit of those principles. 

The only authorities which seem to hold 
that, by the civil law, a replication to an an- 
swer is an unnecessaiT pleading, are Wood 
and the Code of Practice of Louisiana. Wood 
is not minute or explicit in his statement of 
this point, and his observations ought, per- 
haps, to be limited to exceptions or formal 
pleas, and not to embrace answers as used 
in the civil law. He says that, with the 
answer, the defendant may give in his alle- 
gations to the plaintiff's libel, and that, after 
this, both parties prepare to produce their 
proof. Wood, Inst. Civ. Law, bk. 4, c. 3, 
§ 6. Prom the manner in which he has repre- 
sented the proceedings, it may be implied 
that he considered no allegation necessary 
on the part of the plaintiff after the defend- 
ant had put in his answer, unless new posi- 
tions or interrogatories were interposed. 
The original shape of the libel and answer 
ought probably to be considered in connec- 
tion with this statement of Wood. The 
sworn answer was, in effect, no part of the 
pleadings, but a portion of the evidence 
which the promovent presented with his 
proofs, and it was to be' placed with and to 
be considered as his testimony. There might 
be, accordingly, no occasion or propriety In 
putting him to reply formally to the answer 
so brought in. 

Article 357 of the Louisiana Code of Prac- 
tice, is, "The. cause is at issue when the de- 
fendant has answered, either by confessing or 
by denying the facts set forth in the petition, 
or by pleading such dilatory or peremptory 
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exceptions as lie is bound to plead in limine 
litis, pursuant to the provisions of this 
Code." Considering the petition. In that 
state, as equivalent to the lihel in admiralty 
proceedings, this Code would furnish a high- 
ly respectable and enlightened exposition of 
what should be deemed the true spirit of 
the practice according to the civil law, if it 
were not obvious that it is more particularly 
modelled upon the system of French juris- 
prudence, than drawn directly from the civil 
law. Its provisions throughout conform al- 
most in letter to the rules collected in Po- 
thier's different treatises, or to the modifica- 
tions introduced by the Code Napoleon. In 
relation to this point, it is manifest that both 
Pothier and the French Code contemplate 
a replication as an essential part of the 
pleadings to constitute an issue. "Le de- 
mandeur si qui le dgfendeur a signifig des 
defenses contre le demande par lui donnee, 
pent rgpliquer 3, ses defenses par un aete 
signifig au proeureur du dSfendeur, mais il le 
doit faire en trois jours. Ces rSpliques, ainsi 
que leg defenses, se foumissent par un acte 
signifie de proeureur tl proeureur." Pothier, 
Traits de la Proc. Civ., c. 2, § 7, art. 1; Code 
Nap. de Proc. Civ. liv. 2, tit. 6, arts. 97, 98. 
"Dans les affaires qui s'intruisent par ficrit, 
la cause sera en 6tat quand I'instruction sera 
compl&te, ou quand les dSlais pour les pro- 
ductions et rgponses seront expires." Code 
Nap. de Proc. Civ. liv. 2, tit. 17, art. 
343. It may be thus implied, that the Loui- 
siana Code introduced a new rule for de- 
termining when a ease shall be at issue, and 
is not to be regarded as an exposition of the 
French rule, and, through that, of the prin- 
ciple and mode of proceeding in the civil 
law. 

It thus appearing, that in all courts of this 
class, and at nearly all periods, a replica- 
tion has been deemed an essential part of the 
pleadings, and that there is no rule of this 
court dispensing with it, but that, on the 
contrary, the usage has been to exact it, I 
consider, tliat by noticing the cause for hear- 
ing without filing a replication, the libellant 
must be held to admit the truth of the an- 
swer, and cannot go into proof in opposi- 
tion to it. This is a technical point of prac- 
tice, touching formalities in a suit, and not 
the essential merits of the cause; and, to 
avoid all perplexity or surprise hereafter, I 
have directed a rule to be entered regulat- 
ing proceedings in this particular. The ob- 
ject of the replication not being to advance 
any new allegation, or present an issue vary- 
ing in any particular from that formed by 
the libel and answer, but in effect to operate 
as notice to the respondent or claimant that 
his answer will not be admitted as true, 1 



shall leave it optional, in this case, with the 
libellant, either to file a general replication, 
or to give notice, In writing, that proofs will 
be offered at the hearing in opposition to 
the answer. 

The libellant having declined going to hear- 
ing upon the pleadings alone, it is not neces- 
sary for the court to enter any special or- 
der in respect to these proceedings, and it 
will, accordingly, confine itself to announc- 
ing what would be the correct course of 
practic?. 

The question having arisen incidentally, 
without any specific motion on the part of 
the claimants, no costs are allowed. 

NOTE. In Dunlap's Admiralty Practice,, 
(page 198,) it is said: "A replication, even as a 
matter of form, is seldom filed. It has not been 
the practice in the district court of Massachu- 
setts, to file the general replication to the an- 
swer." It seems, however, that in that district 
"answers are not required to be on oath, unless 
at the^ instance of the plaintiff." Id. p. 298. 
Benedict, in his Admiralty Practice (section 
307), says "The libellant, if he desires to dis- 
pute the answer, files a general denial, called a 
replication, and the cause is at issue." "To the 
answer of the defendant, if the libellant does 
not admit its statements, he replies by a replica- 
tion." Id. § 481. Judge Betts, in his Admiral-- 
ty Practice, (page 50,) says: "Replications need 
not be filed to answers without oath, tailing is- 
sues in fact to the allegations of the libel. The 
respondent will be required, and the libellant 
will he permitted, each to give testimony in sup- 
port of their respective allegations, the issue be- 
ing complete without any replication being filed, 
but the allegations of a sworn answer, respon- 
sive to the charges of the libel, will be deemed 
admitted by the libellant, unless, within four 
days from the time the answer is perfected, or 
from the time allowed to except thereto, he files 
a replication or serves on the respondent's proc- 
tor a written notice that, on the trial, proofs 
will be offered in opposition to the allegations of 
the answer. Such notice, when given, super- 
sedes the necessity of a replication." The 88th 
rale of the district court for the Southern dis- 
trict of New York, is as follows: "The matter 
set up by a sworn answer, responsive to the al- 
legations or interrogatories of the libel, shall be 
deemed admitted on the part of the libellant, un- 
less, within four days from the time the answer 
is perfected, or from the expiration of the time 
allowed for excepting thereto, replication is 
filed, or a written notice served on the proctor 
of the respondent, that on the trial of the cause 
proof will be offered, on the part of the libellant, 
in opposition to the allegations of the answer. 
No replication need be filed for any other pur- 
pose, to an answer taking an issue in fact upon 
the allegations of the libel." See, also, rule 27 
of the Rules in Admiralty prescribed by tlie su- 
preme court of the United States. 
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Case No. 9,217. 

The MABY J. VAUGHAN. 
The TELEGRAPH. 

Ben. 47; 7 Int. Rev. Rec. 12; 1 Am. Law 
T. Rep. U. S. Gts. 9; 2 Am. Law Rev. 577.] i 

District Court, S. D. New York. Dec, 1867.2 

Damages ik Collision Cases —Loss of Cargo — 
Place of Shipment— Ccrrenc? — Interest. 

1. The measure of damages for cargo lost by a 
collision, is its value at the time and place of its 
shipment 

[Cited in The Aleppo, Case No. 1S8: Dyer v. 
National Steam Nav. Co., Id. 4,225.] 

2. Where cargo was put on board a canal boat, 
in Canada, to be carried to New York, and was 
lost in a collision on the Hudson river, the cur- 
rency of the place of shipment being shown to 
be United States gold coin, and the cargo, in 
that coin, being shown to be worth a certain 
number of dollars: Edd, that the decree for 
damages must be for that number of dollars. 

[Cited in Baker v. Ward, Case No. 785.] ■ 

3. The interest mi^st be allowed at the rate 
of sis per cent, per annum. 

[Cited in The Aleppo, Case No. 158; Dyer v. 

National Steam Nav. Co., Id. 4,225.] 
[Cited in Parrott v. Knickerbocker Ice Co., 

46 N. Y. 369.] 

This case came before the court on sepa- 
rate exceptions taken by each of the claim- 
ants of the two vessels sued, to the r,eport of 
a commissioner. The libel was filed in rem, 
by the firm of Gordon, Bruce & McAuliff, 
merchants of the city of New York, as con- 
signees of certain barley, against the two 
vessels, to recover damages for the loss of 
the barley, caused by a collision which took 
place on the Hudson river between New- 
burgh and Cold Spring in October, 1864, 
whereby a canal boat on "which such barley 
was laden was sunk. The canal boat in 
tow of the propeller, was on a voyage from 
Troy to New York. The steamboat "was 
bound up the river, with barges in tow, one 
of which stx-uck the canal boat so as to sink 
her. The barley was laden on board of the 
canal boat at St. Timothy, in Canada. On 
the hearing, the court decreed a recovery 
against both of the vessels sued, and re- 
ferred it to a commissioner to ascertain and 
compute the amount of the damages sus- 
tained by the llbellants. The barley was 
laden at St Timothy, October 7th, 1864. 
Other barley, consigned to the same con- 
signees, was laden at the same place at the 
same time on board of another canal boat, 
which was in tow of the same propeller at 
the time of the collision, and arrived safely 
at New York, and was sold there for $1.70 in 
cuiTency per bushel of 48 pounds, about Oc- 
tober 27th, 1864. On this basis, the commis- 
sioner fixed the value of the barley lost at 
?1.70 per bushel, which, for 3,480 bushels, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission, 2 Am. Law Rev. 
577, contains only a partial report] 

2 [Affirmed by circuit court; case unreported. 
Decree of circuit court affirmed by supreme court 
in 14 Wall. (81 U. S.) 258.] 



the quantity fixed by him, amounted to §5,- 
916.00. As the price of $1.70 per bushel at 
New York, included, as an element going to 
make it up, the usual commission of 2% per 
cent, to the consignee, which he would have- 
received for selling the barley, and the 
freight on the barley, the commissioner de- 
ducted from the $5,916.00, the sum of 
$147.90, for 21^ per cent, commission on the* 
$5,916.00, and also the sum of $676.51 for 
freight, being at the rate of 19 44/100 cents 
per bushel, that is, 9 cents in gold per bush- 
el, computing gold as worth 216 per cent- 
premium in currency at the time of the col- 
lision, the 9 cents in gold per bushel being- 
the rate of freight which the canal boat was 
to receive for transporting the barley from. 
St. Timothy to New York. These deductions 
left remaining the sum of $5,091.59, on which 
the commissioner allowed interest to the- 
date of his report, two years and six months,, 
at the rate of 7 per cent, per annum, amount- 
ing to $889.02. This addition of interest 
made a total of $5,980.61, which the commis- 
sioner reported as the damages. To this re- 
port the claimants of both of the vessels 
sued excepted, on the ground that the com- 
missioner erred in fixing the value at $1.70' 
per bushel. 

The claimants insisted that the commis- 
sioner should not have taken the value at 
New York or at the place of collision, but 
should have taken it at the place of ship- 
ment. The value at the time and place or 
shipment was shown to have been from QT 
to 72% cents per bushel of 48 pounds, in 
United States gold coin, which was the cur- 
rency then in circulation at such place, and 
the currency in which barley was then, 
bought and sold there. The libellants in- 
sisted that the value at the place of ship- 
ment was what the commissioner did, sub- 
stantially, in fact, take, but that he took it in, 
the legal tender currency of the United 
States, by taking such currency value at 
New York, and deducting commission and 
freight computed in the same currency. The- 
libellants also insisted that, as they sued 
here, they were entitled to have the damages 
computed in the current currency of the- 
United States, and that, if such damages 
were computed in gold and were to be dis- 
charged in currency, they would not receive- 
indemnity. The claimants insisted that they 
were entitled to have the damages computed 
at the value of the barley in the currency- 
prevalent at the place of shipment, and that, 
as that currency was United States gold 
coin, and did not require to be converted in- 
to such coin, as would" be the case with any 
other foreign currency,- they were entitled 
to have the value in dollars so ascertained 
stated as the damages, without reference- 
to any premium on gold, or to the fact that 
the claimants could discharge such damages 
in legal tender currency. The claimants 
further insisted that, even if the value in 
New York should be taken, it must be the- 
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Talue in gold, found by reducing the cur- 
rency value stated by the commissioner to 
gold value according to the rate of premium 
on gold which ruled at the time at New 
York. That gold value they stated at 79 1/6 
cents per bushel. 

S- E. Lyon, for libellants. 

O. Van Santvoord, for the Vaughan. 

F. J. Fithian, for the Telegraph. 

BLATCHFORD, District Judge. The law 
Is well settled, that, in case a contract to de- 
liver goods is broken, the party is entitled to 
recover the full value of the goods at the 
place of deliveiy. And such value is to be 
computed in the currency prevalent at such 
place. This was the rule applied by Judge 
Shipman, in the case of The Patrick Henry 
[Case No. 10,805], cited in this court for the 
libellants. [In that case, the suit was on a 
bill of lading to deliver sovereigns at New 
York, and on proof that the sovereign was 
worth at that place at the time $7.05, in the 
currency then and there prevalent, the court 
decreed a recoveiy on that basis.] s if, in 
this case, the action was on the bill of lad- 
ing of the barley, for its non-delivery at New 
York, the proper rate of damages would be 
$1.70 per bushel. But, in cases of loss of 
cargo by collision, or other tort, the rule is 
equally well settled, that the value of the 
lost property at the time and place of its 
shipment is the measure of damages. In a 
■case of illegal capture as prize, where the 
propei-ty is wholly lost to its owner, the dam- 
ages allowed are only the prime value, or in- 
voice price, and interest, and no supposed 
profits or allowance of damages, on the ba- 
sis of a calculation of profits. Mun-ay v. 
The Charming Betsey, 2 Cranch [6 U. S.] 
64; Maley v. Shattuck, 3 Cranch [7 U. S.] 
458; The Lively [Case No, 8,403] ; Del Col v. 
Arnold, 3 Dall. [3 U. S.] 333; The Anna Ma- 
ria, 2 Wheat. [15 U. S.] 327; The Amiable 
Nancy, 3 "Wheat. [16 U. S.] 546, 560. The 
same rule of damages has been established 
lij the supreme court for collision cases. In 
Smith V. OondiT, 1 How. [42 U. S.] 28, a col- 
lision occurred in the port of Liverpool. The 
plaintiff offered to prove, at the trial, that 
his vessel was laden with salt, and was so 
delayed in her voyage by the collision, that 
the salt was worth considerably less at her 
port of destination, when she arrived there, 
than it would have been worth if she had 
not been so delayed, and claimed to recover 
such difference as damages. The court ex- 
cluded the evidence, and the supreme court 
held that the evidence was properly ex- 
cluded, and that, in cases of loss by colli- 
sion, the injured party could not recover for 
the loss of probable profits at the port of 
destination, and that the value of the prop- 
erty at the place of its shipment was the 
measure of compensation. That was the 
rule adopted by this court in the case of 

3 [From 7 Int. Eev. Kec. 12.] 



Adams v. The Ocean Queen [Case No. 64], 
before Judge Shipman, November, 1866, 
where the commissioner, in assessing the 
amount of damages caused to the cargo of a 
vessel by a collision, took as the measure the 
price it would have brought at the port of 
destination, instead of the price paid at the 
port of shipment. This court held that the 
proper measure was the value of the proper- 
ty at the port of shipment, with interest at 
the rate of 6 per cent, per annum, from the 
time of the collision. The circuit court, on 
appeal (September, 1SG7), afiirmed this deci- 
sion. As the commissioner, in the present 
case, did not adopt, as the measure of dam- 
ages, the value of the barley at the port of 
shipment, in the currency then and there 
prevalent, the first exception of the claim- 
ants to his report is allowed. The second, 
third, fourth, fifth, sixth, seventh and eighth 
exceptions of the claimants to his report nec- 
essarily fall with the allowance of their first 
exception, and no decision is necessary as to 
the points involved in those exceptions. 
They are neither allowed nor disallowed, but 
are ordered to be stricken from the record. 

The damages computed on the principles 
above set forth will amount to a certain 
number of dollars in the money of the United 
States, and the decree will be for that num- 
ber of dollars. The case will stand the 
same as if the barley had been shipped from 
England, in which event the value of the 
barley there, in sterling money of Great 
Britain, converted into the coined money of 
the United States, at the commercial value 
of such sterling money at the time in such 
coined money, would be the legal measure of 
damages, the only difference in the present 
case being, that, as the currency prevalent 
in Canada is the coined money of the United 
States, it does not require to be converted 
into such coined money. The rule is the 
same as if the action were one for the breach 
of a contract to deliver the like quantity of 
barley at a foreign port, whether in England 
or in Canada, or for the breach of a contract 
for the payment of money, made abroad and 
to be performed abroad, in a foreign cur- 
rency. In a case of the latter description, 
this court has held that the proper rule of 
damages is the commercial value of the for- 
eign money in the coined money of the 
United States, without any allowance for 
any premium on such coined money. The 
Blohm [Case No. 1,556]. The fact that, un- 
der the act of February 25, 1863 (12 Stat. 
345), the debtor can discharge a judgment 
entered for the amount of damages so as- 
certained by paying it in the United States 
notes or legal tender cuxTency, without any 
allowance for any depreciation in the value 
of such cui'rency or notes, cannot affect the 
question as to the proper measure of dam- 
ages, or the proper mode of. computing them. 
A debt contracted in the .United States be- 
fore such notes were made a legal tender, 
and payable in the United States, can be dis- 
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charged by such notes, dollar for dollar, ac- 
cording to the tenor of the contract. Such 
is the la-w, and the privilege of so dischar- 
ging any judgment which may he entered 
in this case for damages computed on the 
principles herein set forth, is one which the 
debtor is entitled to as an incident of the 
bringing of the suit in this forum. The 
creditor, if he comes into this jurisdiction to 
bring his suit, must accept the right to sue 
with the incident. 

The ninth exception of the claimants must 
be allowed, as the proper rate of interest was 
six per cent, per annum, and not seven. 
[The exceptions on the part of the libellants 
are all of them overruled.] s 

An order must be entered disposing of the 
exceptions as above stated, and referring the 
case back to the commissioner to ascertain 
the damages on the principles above set 
forth, and report the same to the court 

[NOTE. Both parties appealed to the circuit 
court— the libellants on the question of dapaages, 
the respondents upon the collision. Considering 
further argument by the counsel necessary, the 
consideration of the case was postponed. Case 
No. 5,618. 

[The circuit court finally affirmed the decree of 
this court (case unreported), and the cause was 
taken, on appeal, to the supreme court, where the 
decree of the circuit court was affirmed. Mr. 
Chief Justice Chase dissenting, 14 Wall. (81 
U. S.) 258.] 

MARY J. VAUGHAN, The, and The TELE- 
GRAPH (GORDON v.). See Case No. 5,- 
617. 

MARY. The -KATHLEEN. See Case No. 7,- 
625. 
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Case Wo. 9,S18. 

The MARYLAND. 

GEIGBR V. The MARYLAND. 

[4 Adm. Rec. 358.] 

District Court. S. D. Florida. Dee. 26, 1849. 

Salvage — Amount of Peril — Bad 'Weathee— 
Costs — Usnecessaut Libel, 

[1. Eight vessels with one hundred and twenty 
men were engaged in had and boisterous weath- 
er in saving cargo and materials of a ship lost 
on Alabainian Reef, under dreumstances of 
Bome peril to the lives and property of the sal- 
vors, and succeeded in saving cargo valued at 
.S50,227, Meld, that the salvors were entitled to 
518,468, less 36 per cent, of expenses, etc., as 
compensation.] 

[Cited in Baker v. The Slohodna, 35 Fed. 542.] 

[2. The vessels engaged in the service h_efore 
the weather became bad were allowed 25 per 
cent, on the value of the property saved by them, 
as tiiey would also share in the salvage upon all 
the property; the others were allowed 40 per 
cent, to 50 per cent, on property saved by them.] 

[3. Two libels having been unnecessarily filed 
the increased costs thereby caused should be 
borne by the libelants in the second libel.] 

[This wag a libel by Packer Geiger and 
others against the cargo and materials of the 
ship Llaryland for salvage services.] 

3 [From 7 Int. Rev. Rec. 12.] 
36FE0.CAS. — 63 



A. Gordon, for libellants. 

S. R. Mallory, for respondent. 

MARVIN, District Judge. The ship Mai-y- 
land, bound on a voyage from Baltimore to 
New Orleans, laden with a cargo of coffee and 
dry-goods, got ashore upon a reef known as 
the "Alabainian Reef," about fifteen miles to 
the eastward of this place. The master, in 
the hopes of forcing the §hip over the reef 
by lightening her, commenced very promptly 
to heave overboard cargo, but very soon dis- 
covered that the tide was falling, he ceased 
this operation. The wrecking sloops Mystic, 
Lizzy Wall, George Eldridge and Eliza, ar- 
rived at the ship soon after she had struck 
the reef; and their respective masters offered 
their assistance. The master, becoming satis- 
fled that the ship must be lightened in order 
to get her off, accepted their assistance. Dur- 
ing the night and the next morning the wreck- 
ers loaded the schooner Lizzy Wall and sloop 
Mystic. The wind increased, and during the 
next day blew violently in squalls, causing a 
heavy sea. The salvors succeeded in loading 
the Geoi'ge Eldridge in part, but before night 
many of the wrecking vessels were obliged 
by the violence of the wind to leave the ship 
and make a harbor. The schooners Champion, 
St. Dennis and Lafayette arrived at the ship 
during the night of her first being ashore. 
Their assistance was accepted, but as the 
wind had increased in violence, they were, at 
this stage of the business, of but little service. 
The ship beginnuig to leak, and she still being 
hard aground, her main and mizzen masts 
were cut away to ease her. In the bad 
weather which succeeded, notwithstanding 
the efforts of the salvors to keep the ship free, 
she finally filled with water, destroying more 
than half of her cargo. The ship became a 
total loss. . 

The value of the cargo and materials saved 
from the ship is ?50,227. Eight vessels with 
their crews, amounting in the aggregate to 
about one hundred and twenty men, were em- 
ployed in saving this property. The service 
was rendered in very bad and boisterous 
weather, and under circumstances of some 
peril and danger to the lives and property 
of the salvors. Under these circumstances 
they are entitled to a fair and reasonable com- 
pensation for their services. 

I have examined the cases of the Jean Key 
[unreported]; The Cora Nelly [Case No. 3,- 
217]; The Yucatan [Id. 18,194]; The New Eng- 
land [Id. 10,151]; and several others hereto- 
fore decided in this court; and comparing 
this case with those, I think the whole sal- 
vage in the present case should be 518,468, 
less 36 per cent, of the wharfage, storage bills 
for labor, &c. It is difficult to distinguish this 
case from that of The New England [supra] 
in any other particular than that a larger 
amount of property was saved in the case of 
the New England. In that case the cargo 
and materials saved amounted to a little over 
$80,000, the number of salvors was about 
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the same as in the present case, and the 
■weather was equally bad. The total salvage 
allowed in that case was ?20,807. The 
amount of property saved in that ease was 
greater than in this. Consequently the rate 
per cent, of the salvage was less than it is 
in the present. 

In decreeing the salvage in this case a dif- 
ference in the rate per cent, should he made 
as between the different wrecking vessels. 
Upon the amount saved by the Mystic, Lizzy 
Wall, George Eldridge and Eliza, constituting 
the first consort, and which was saved before 
the other vessels came to their assistance, I 
think twenty-five per cent, should be allowed. 
This first consort saved ?13,690. This was 
saved before the weather had become so bad 
as to make it dangerous to lie near the wreck. 
A less rate of salvage would therefore be a 
sufficient compensation. But in addition to 
this consideration, these vessels will draw 
their share of salvage upon all the property 
subsequently saved by other vessels, whereas, 
the latter vessels are excluded from any par- 
ticipation in the salvage earned by them. 
The second consortship, which Includes the 
first named vessels with the others, saved $33,- 
635. To this consortship I think forty per 
cent, should be allowed, deducting, however, 
a proportional share of the wharfage, storage, 
bills for labor, &c. To the Lavinia, Oham- 
plain and the other vessels saving small 
amounts, fifty per cent, will be allowed. 
Two libels have been filed by the wreckers 
in this case, giving rise to two answers, and 
increasing the costs in the case. One libel 
was sufficient in the case. There was no 
conflict of interest, and one libel could be 
made to present the claims and secure the 
interests of all the principal salvors. The in- 
creased costs must, therefore, be paid by the 
libellants, and I think they should be paid by 
the party of libellants filing the second libel. 

It is therefore ordered, adjudged and decreed 
that the libellants have, recover and receive 
in full compensation for their services ren- 
dered in saving the cargo and materials of 
the wrecked ship Maryland as follows, to 
wit: That the masters, owners and crews of 
the sloop Mystic, the schooner Lizzy Wall, 
the sloops George Eldridge and Eliza recover 
and receive three thousand five hundred and 
sixty-three dollars, being twenty-five per cent, 
upon the value of the properly saved by 
them, deducting, however, from their salvage 
their proper proportion of the costs and ex- 
penses of this suit, and of the wharfage, 
storage and bills for labor in landing and 
storing the cargo. That there be allowed to 
the masters, owners and crews of the vessels 
constituting the second consortship, to wit, 
the Mystic, the Champion, the St Dennis, 
Lafayette, Eliza, Lizzy Wall, and George Eld- 
ridge, thirteen thousand and four hundred and 
fifty-four dollars, being forty per cent, upon 
the value of the property saved by them, how- 
ever deducting from the salvage their proper 
proportion of the costs and expenses of this 



suit, the wharfage, storage and bills for labor 
in landing and storing the property. That 
there be allowed to the Lavinia, Ohamplain, 
and to the several smaller boats fifty per 
cent, of the amouAt saved by them, such 
amounts being small and saved with much 
difficulty and labor. That the increased costs 
and expenses growing out of the filing of the 
second libel, or the one filed by Geiger and 
others, be charged to the libellants in that 
libel. That the residue of the costs and ex- 
penses and of the wharfage, storage and bills 
for labor be charged to the cargo and materials 
saved. That upon the payment of the afore- 
said salvage, wharfage, storage, and bills for 
labor be charged to the cargo and materials 
saved. That upon the payment of the afore- 
said salvage, wharfage, storage and bills for 
labor, the marshal restore said cargo and ma- 
terials to the master of the wrecked ship 
Maryland, for and on accoimt of whom it may 
concern. 

Case No. 9,219. 

MARYLAND v. BALTIilORB & P. B. CO. 

[1 Hughes, 337.] i 

District Court, D- Maryland. April, 1877. 

Railhoad Companies — Negligence — Death op 
Emi lote— Marylakd Statute. 

1. Responsibility of employer for injury to 
employs. 

2. Construction of statute for wrongfully 
caused death. 

By the statute of Maryland, similar to Lord 
Campbell's act, an action is given in the name 
of the state, for the use of the person entitled 
to damages, whenever death shall be caused 
by wrongful act, neglect, or default, and the 
act, neglect, or default is such as would, if 
death had not occurred, have entitled the per- 
son injured to damages; such action to be 
for the benefit of the wife, husband, parent or 
child of the person whose death shall have 
been so caused. 

The equitable plaintiff [Anna Murtaugh] 
brought this action for damages for the kill- 
ing of her son, an unmarried man. twenty-one 
years of age, by a collision of an express 
ti'ain of defendant, on which deceased was 
fireman, with a construction train, caused by 
a switch being negligently left open at the 
junction of the main track with a siding on 
which the construction train was standing. 
The proof was that the express train was pro- 
ceeding towards Washington, at its usual 
speed of thirty miles an hour, and the con- 
struction train which had been on the main 
track was moved off to and on the siding in 
order to allow the express to pass. By neg- 
ligence of the hand in charge of the construc- 
tion train, the switch, having been opened to 
allow it to pass on the siding, was not closed 
afterwards. That as the express train was 
approaching the siding, and nearing the 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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Washington turnpike voad, -which the main 
tracl£ there crossecl, the engineer saiv the con- 
struction train on the siding, and at the mo- 
ment of perceiving it his attention was nec- 
•essarily directed to a wagon on the turnpike, 
which was approaching very near the track, 
and, as the train got close to the road, the top 
of this wagon hid from the view of the en- 
gineer the. switch target until it was ton late 
to stop, and the train ran in on the siding, 
crashing into the construction train, and, 
among other damage, killing plaintiff's son. 
That, hut for this wagon, the engineer would 
have seen in time that the red side of the tar- 
get was toward him, and could have stopped 
in time. That the place where the track 
<;rossed the tm-npike was ahout seven miles 
from Baltimore. That the road was much 
travelled by market people, and that the en- 
gineers of trains approaching it were com- 
pelled to look out for vehicles. It was also 
proved that the deceased had materially con- 
tributed to the support of his mother. 

It was contended for plaintiff that there 
was negligence on the part of the general 
management of the company in not providing 
proper precautions at the point of turnpike 
crossing, and at the station where the switch 
was, and that if these had been provided, the 
<:ollision, though caused by the negligence of 
the hands of the construction ti'ain, would 
have been prevented. The defendant denied 
this, and also contended that if such negli- 
gence was proved, yet as the deceased had as 
:fireman passed daily over the road, where 
this alleged lack of proper care in providing 
for safety by the general management exist- 
•ed, he must be taken to have known the risk 
and incurred it as part of Ms service, and 
that, as there was no proof he had complained 
of any such risk, no recovery could be had. 
All the cases on the subject were referred to 
by counsel, and defendant especially relied on 
Maryland decisions. 

William F. Giles, Jr., and Archibald Stir- 
ling, Jr., for plaintiff. 
Bernard Carter, for defendant. 

GILES, District Judge, in instructing the 
jury, said he approved the decision in 20 Md. 
220, but was not disposed fully to approve 
the subsequent decisions of that court to the 
extent to which they seemed to go on the 
point. That he was disposed to limit this 
to cases where the employs injured was man- 
aging machinery the defects of which he 
knew, or where the damage caused by neg- 
ligence of the employer or his general agent 
was in some particular in reference to which 
the employe was chargeable with the duty 
-of operating and reporting to the employer if 
any danger existed, but he would not carry 
the principle so far as to affect with such re- 
sponsibility any employs injured by negli- 
gence of the general management of a rail- 
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road, in some matter under the scope of the 
general management, and which they alone 
controlled and determined. 

On the point raised that, as the son of the 
plaintiff was over twenty-one, no recoveiy 
could be had, THE COURT decided that the 
true meaning of the statute was to give an 
action where an actual pecuniary damage had 
resulted by the death of the child, no matter 
what his age. 

THE COURT then gave the following writ- 
ten instructions to the jury: 

1st If the jury shall find from the evidence 
in this case that, when Patrick Murtaugh was 
killed by the collision between a passenger 
train and a gravel train on defendant's road, 
he was a fireman in the employment of de- 
fendant, and that this collision was caused 
by the neglect of the conductor, engineer and 
fiagman of the gravel train to dose the 
switch, after they had backed said train on 
the siding to enable the passenger train to 
pass, then the plaintiff is not entitled to re- 
cover, against the defendant, for such injury, 
unless she should satisfy the jury that the 
defendant had not used ordinary and reason- 
able care in the selection of officers in charge 
of said train; and. as she has offered no evi- 
dence on this point, she cannot recover in this 
case unless she recover the second instruction 
of the com*t 

2nd. If the jury shall find from the evi- 
dence, that the siding on which the gravel 
train had backed is quite near tfie Washing- 
ton turnpike road, that said road is much 
used by market-people with their wagons, 
and which is here crossed by defendant's 
road, and which requires the engineer of a 
passenger train, as he approaches the said 
tmmpike, to give his attention to vehicles 
coming along the same, and that but for this 
necessity the engineer of the defendant's pas- 
senger train, going south, would have seen 
on this occasion the signal that the switch 
was open, and would have been able to slow 
his train in time to avoid the collision,- then 
ordinary care and prudence required of de- 
fendant the appointment of a flagman, to be 
stationed at this junction of the two roads; 
and. if the jury shall find that defendant had 
no such officer, and that if there had been 
such an officer stationed at this point the col- 
lision would have been prevented, the de- 
fendant is liable in this action for such dam- 
ages as she, the plaintiff, may prove she has 
sustained by the death of her said son.. 

3rd. If the jury shall find for the plaintiff, 
they shall give such sum as they shall find 
from all the evidence will be an adequate 
compensation for the loss of such pecuniary 
support as the jury shall find the plaintiff 
would have received from the deceased; and 
in making such estimate they shall consider 
the age of the plaintiff and the probable du- 
ration of her life. 

Verdict for plaintiff for $2,500. 
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Case No. 9,220. 

MARYLAND v. TODD. 

[1 Biss. 69.] 1 

Circuit Court, D. Indiana. Nov., 1854. 

Statute of Limitations — In Mabyland — Ab- 
sentees—How OPEiiATiON Suspended— Indiana 
Statute — Release bt Administkatob. 

1. Suit on an administrator's bond executed 
in the state of Maryland; plea that by the laws 
of Maryland no suit could be maintained on 
such a bond after the expiration of twelve years 
from the time it was executed. RepHcation that 
defendant removed from Maryland to Indiana 
before the twelve years had expired and before 
the suit was barred. Demurrer to this plea. 
Meld: There being no provision in the law of 
Maryland suspending the operation of the stat- 
ute as to non-residents or absentees, the removal 
of the defendant made no difference. 

2. The operation of the statute, after it com- 
mences to run, can only be suspended by positive 
law, and if the time expires while the statute is 
in force, and before the suit is brought, the right 
to bring the suit is barred, and no subsequent 
statute can renew that right. 

3. The statute of Indiana on this subject, 
passed in 1852, gives full effect to the statutes 
of other states, and places debtors removing here 
in precisely the same condition in which they are 
placed by the law of the place which governed 
the contract. 

4. Plea setting up a release from the former 
administrator, without showing that full pay- 
ment was made, is bad, it being a general prin- 
ciple that an administrator can not release or 
compromise a debt, except upon full payment. 

5. Plea of nondamnificatus can only be plead- 
ed to indemnifying bonds. 

[This was a suit by the state of Maryland, 
on the relation of Partridge, against Todd. 
The ease is now before the court on demur- 
rer.] 

David McDonald, for plaintiff, 
I. G. Mai-shal and W. McKee Dun, for de- 
fendant 

HUNTINGTON, District Judge. This ac- 
tion is founded on an administrator's bond, 
executed in the state of Maryland, in 1835, 
the present defendant being one of the sure- 
ties in the bond. The declaration contains 
five counts. The first sets up a bond and con- 
dition, and assigns three breaches. The other 
counts are on the penal parts of the bond 
only. There have been thirteen pleas filed, 
only part of which is it necessaiy to mention. 
The eighth plea sets up the Maryland statute 
of limitations, which limits suits upon admin- 
isti'ators' bonds to twelve years "after the 
bond is passed," that is, after it is approved. 
To this plea the plaintiff replies, that the suit 
was not barred when the defendant left 
Maiyland,' and came to Indiana to reside- 
To this there is a demurrer; and this brings 
up the really important question in the case- 
It is said that the statute of limitations of 
the state of Maryland has no force here, ex- 
cept so far as our own statute of 1852 gives 
it force. See Story, Confl. Law, §§ 581, 

1 [Reported hy Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



f 582. The general doctrine, that "the re- 
covery must be sought and the remedy pur- 
sued within the times prescribed by the lex 
fori, without regard to the lex: loci contractus, 
or the origin of the cause," is not without its 
exception; at least there is, says Judge Stoiy, 
a distinction to be observed "which deserves 
consideration. For example, where the lex 
loci contractus declares the debt extinguished, 
or a nullity, after the lapse of a cei*tain 
period; and after the expiration of that 
period, the debtor removes into a jurisdiction 
which has a longer period of prescx'iption, 
or in which there is no prescription at all; in 
that case there can be no doubt, according to 
modern authorities, that the suit is barred. 
Id. 

Quaere. Is not a statute extinguishment 
lege loci equally effectual? And if not, upon 
what principle is it not? In the one case the 
right is extinguished, in the other the remedy. 
This Is the distinction in the boots, and has 
always appeared to me to be a distinction 
without a difference; for in both cases the 
intention of the legislature was to deny to 
the creditor the right, after the lapse of a 
certain time, to collect his debt. But the re- 
plication sets up the fact that Todd, the de- 
fendant, left the state of Maryland before the 
twelve years had expired, and this is the 
ground on which the plaintiff rests his right 
to recover. Does this make any difference? 
Could Todd, were he now to return to Mary- 
land (having removed from there before the 
twelve years had expired), be sued upon this 
bond? Clearly he could not; for there is no 
provision in the statutes of Maryland which 
suspends the opei-ation of the statute as to 
non-residents and absentees. If the debtor 
w^as in the state when the statute commenced 
running, and in this case the statute commen- 
ced to run when the bond sued on "was pass- 
ed," according to the language of the law, — 
that is, when it was approved and filed by 
the proper authority,— it could only be sus- 
pended by positive law, and there being no 
law suspending the operation of the statute 
as to absentees, etc., it continued to run. 

If the time limited by statute expires while 
the statute is in force, and before the suit is 
brought the right to bring the suit is baiTed, 
and no subsequent statute can renew that 
right. McKinney v. Springer, 8 Blaekf. 506; 
Ogden v. Blaekledge, 2 Craneh [6 U. S. 272]. In 
this case, without reference to the statute of 
1852, passed by our own legislature, it would 
be doubtful, upon principle, whether a suit 
could be maintained on this bond. But, it 
seems to me, this statute relieves the case of 
all difficulty. This is the provision (2 Rev. 
St 1852, p. 77): "Where a cause has been 
fully barred by the laws of the place where 
the defendant resided, such bar shall be the 
same defense here, as though it had arisen 
within this state." No argument or exposi- 
tion can add clearness to this simple pi'ovi- 
sion. If it means anything, it means to give 
effect to the statutes of other states in regard 
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to tlie remedy upon conti-acts made tmder 
and governed by tlieir own domestic policy— 
to place debtors removing here in precisely 
the same condition in which the law which 
governed the contract and the remedy placed 
them; and it seems to me that this is not 
only law but justice. 

It was deemed sound policy in Maryland 
to enforce a prompt settlement of decedents* 
estates, and they have extinguished the right 
to sue on administrators' bonds after the 
lapse of twelve years, and it will be perceived 
that, in this particular, this class of obliga- 
tions differ from all others known to the 
Maryland laws. 

In Horton v. Horner, 16 Ohio, 145 (decided 
in 1847), this same doctrine was maintained. 
The Ohio statute is similar, viz: "That all 
actions founded on a contract, made between 
parties resident without this state at the 
time the contract was made, and which are 
ban-ed by the laws of such state, shall be 
barred when brought in this state." The 
facts of that case were, that one of the par- 
ties was actually a citizen of. Ohio; but the 
contract was made in New York, and the 
court held that he was a "resident" of an- 
other state, within the meaning of the statute. 

Assuming, then, that by the laws of Mary- 
land, where the contract was made, this suit 
would be fuUy barred, it follows that it can- 
not be maintained here. The demurrer, there- 
fore, to the replication to the eighth plea is 
sustained. 

For a discussion of the statute of limitations, 
and the principles of the lex fori, see opinion of 
Siorv. .T., in Le Roy v. Groyraiushield [Case No. 
8,269]. 

MARYLAND COAL CO. (POLAND v.). 
See Cases Nos. 11,244 and ll,24o. 

MARYLAND FIRE INS. CO. (BENNETT v.). 
See Case No. 1,321. 



Case K*o. 9, SSI. 

The MARY McRAE. 

[Blatchf. Pr. Cas. 91.] i 

District Court, S. D. New York. Dec, 1861. 

Phize — ^ENEinr Propertt — ^Lien for Outlats in 
Fitting— Relief from Forpeiture. 

1. Part of the vessel condemned, under the 
6th section of the act of July 13, 1861 (12 
Stat. 257), as belonging to a citizen of a state in 
insurrection. Part of vessel acquitted. 

2. The claim of the owner of the acquitted 
part to a lien upon the condemned part for 
outlays in fitting the vessel was disallowed, and 
the claimant was referred to the power of the 
seeretarv of the treasury, under the 8th section 
of the act. to remit the ferfeiture. 

In admiralty. 

BETTS, District .Tudge. This is a libel of 
information by the United States, demanding 

1 [Reported by Samuel H. Blatchford, Esq.] 
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the forfeiture of the above-named brig, un- 
der the 6th section of the act of congress of 
July 13, 1861 (12 Stat. 257). It is ordered 
by the court that three fourth parts of said 
brig be adjudged forfeited to the libellants 
with costs, and that one fourth part, claimed 
by James Crocker, be acquitted. The claims 
of Crocker for outlays in fitting the vessel 
are no lien in law upon the remaining three 
fourth parts, and whether any portion of 
that forfeiture will be remitted to him rests 
in the discretion of the secretary of the 
treasury, under the 8th section of the act 
above named. Judgment accordingly. 



MARYMAN (REILLY v.). 
672. 



See Case No. 11,- 



Case "No. 9,SS3. 

The MARY MERRITT. 

[2 Biss. 381.] 1 

Circuit Court, E. D. Wisconsin. Oct, 1870.2 

Fobfeitdke— Shipping — Statute— Proviso— For- 
eign Vessel. 

1. If an information sets forth a proper cause 
of forfeiture within the main part of a statute, 
the fact that it does not allege that the case is 
not within the proviso, under which there was an 
exemption from forfeiture, does not prevent the 
operation of the statute. 

2. If the claimant relies upon the exemption 
under the proviso, he must allege it. That is 
matter of def'iuse to be set up by him. 

3. A barque built in Canada and owned in 
the United States is not a vessel of the United- 
States; nor is it a foreign vessel of the charac- 
ter described in the first section of the act of 
March 1, 1817 [3 Stat. 3511- 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Wiscon- 
sin.] 

Libel for forfeiture, under the act of March 
1st, 1817, against the barque for the reason 
that there was imported in her into this dis- 
trict, in 1868 and 1869, from Canada, a quan- 
tity of goods, wares, and merchandise, the 
product of Canada, the barque being foreign- 
built, and at the time of importation, wholly 
owned by citizens of the United States. The 
case was disposed of by the district court 
upon an exception allowed to the libel that it 
did not set out that either Canada or Great 
Britain has adopted a- regulation similar to 
that contained in this act of congress. The 
court below sustained the exception and dis- 
missed the libel. [Case No. 15,733.] The only 
question was, whether this ruling was cor- 
rect. 

The first section of the statute is as follows: 
"After the thirtieth day of September, next, 
no goods, wares, or merchandise, shall be 
imported into the United States from any 

1 [Reported by Jooiah H. Bisseil, Esq., and 
here reprinted by permission.] 

2 [Revftrsing Case No. 15.733. Decree of cir- 
cuit court affirmed in 17 Wall. (84 U. S.) 582.] 
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foreign port or place, except in vessels of the 
United States, or in such foreign vessels as 
truly and wholly belong to the citizens or 
subjects of that country, of which the goods 
are the growth, production, or manufacture; 
or from which such goods, wares, or mer- 
chandise, can only be, or most usually are, 
first shipped for transportation: Provided 
nevertheless, that this regulation shall not ex- 
tend to the vessels of any foreign nation 
which has not adopted, and which shall not 
adopt a similar regulation." 

Levi Hubbell, U. S. Dist Atty. 
Norman J. Emmons, for respondent 

DRUMMOND. Ohrcuit Judge. It is clear 
that if the information sets forth a proper 
cause of forfeiture, within the main or prin- 
cipal part of the statute, the fact that it does 
not allege that the case is not within the 
proviso win not prevent the operation of the 
statute. That is a matter of defense to be 
set up by the claimant. If he relies upon the 
proviso as exempting him from the opera- 
tion of the main cause of forfeiture set forth 
in the statute, he must allege it. The con- 
struction which I place upon this statute of 
1817, is that it applies in either contingency 
to vessels of the United States, or of foreign 
nations having a national character. I do 
not understand that the barque Mary Mer- 
ritt is a vessel of the United States. It was 
built in Canada, and is owned by citizens of 
the United States. It is a settled rule that 
in all cases in order to give vessels a national 
character as vessels of the United States, 
and entitle them to registiy, they must be 
built in this country. Some question has 
been made whether the barque Mary Merritt 
was not a British vessel, and various acts of 
parliament have been cited upon that point; 
but so far as I can understand the applica- 
tion of these various laws to this case, it 
cannot be considered the vessel of any for- 
eign nation, built as it was, in Canada, and 
owned here. It follows, therefore, from what 
has been said, that the exception made to 
the libel should have been overruled by the 
disti'iot court and therefore, the order dis- 
missing the libel will be reversed, and the 
defendant have leave to withdraw his excep- 
tion and answer the libel. 

NOTE. It is not necessary in a libel to an- 
ticipate and deny a matter of defense. The 
Aurora V, U. S., 7 Cranch [11 U. S.] 382. 

In this case, which was a libel of goods un- 
der the non-intercourse acts, objection was made 
to the libel on the ground that it did not nega- 
tive the American property in the goods: but 
the court held that this would constitute ground 
of defense, and in no ease would it be necessary 
to state such defense or exception. 

[On appeal to the supreme court, the decree of 
the court forfeitinjr the vessel was affirmed. 17 
Wall. (84 U. S.) 582.] 



MARY MERRITT, The fUNITED STATES 
v.). See Case No. 15,733. 



Case Wo. 9,S23. 

The MART PATTEN. 

The STAR OF THE EAST. 

[2 Lowell, 196.] i 

District Court D. Massachusetts. Dec, 1872. 

Collision— Both in Fault— Claim for Salvage 
—Towage— Costs. 

1. In a collision cause in which a steamer and 
a sailing-vessel were both found to be in fault, 
find the steamer, after the collision, had towc-d 
the schooner into port,— Held, an allowance 
might be made for towage as part of the dam- 
age suffered by the steamer, but not for sal- 
vage. 

[Cited in Leonard v. Whitwill, 19 Fed. 549.] 

2. When, in such a case, both vessels were 
injured, and there was no ground for discrimi- 
nating between them, the costs as well as dam- 
ages were divided. 

[Quoted in Vanderbilt v. Reynolds, Case No. 
16,839. Cited in Memphis & St. L. Packet 
Co. V. H. C. Yaeger Transp. Co., 10 Fed. 
■396.] 

3. It seems, that if one party sufEers all the 
damage, and both are in fault, the libellant re- 
covering half damages, should usually recover 
full costs. 

[Cited in Vanderbilt v. Reynolds, Case No. 
16,839. Disapproved in The Pennsylvania, 
15 Fed. 815. Cited in The Hercules, 20 
Fed. 203.] 

In admiralty. 

LOWELL, District Judge. The parties 
have agreed to accept the assessor's repoi-t 
upon all matters of fact, and have submitted 
to me the questions of salvage and of costs. 
The steamer took the schooner in tow after 
the collision, and, still later, hired a tug that 
completed the sei-vice. When deciding the 
general merits of the case, I intimated the 
opinion that towage might perhaps be al- 
lowed; and I then understood that the libel 
for salvage would not be pressed if the 
steamer was found to be in fault. But my 
decision being that both vessels were in 
fault, the question has been brought up 
again. If the steamer had been solelj' to 
blame, thei-e could be no claim for either 
towage or salvage, because all the loss 
which the other party had sustained, includ- 
ing towage and salvage, would be charge- 
able to the steamer; and whether she did 
the work herself, or paid others to do it, 
would be immaterial. On the other hand, if 
the fault were wholly that of the injured ves- 
sel, and she chose to accept salvage services, 
she might perhaps be bound to pay for them 
as such. How is it in case both were in 
fault? The master and crew of a vessel 
which has been in collision with another ves- 
sel, and has not been crippled, are morally 
bound to stand by and save life at least, 
and often to aid in saving proi)erty too, if 
possible. In England, a statute makes a 
neglect of this duty presumptive evidence of 
fault in respect to the collision itself; and 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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possibly without the statute a judge might 
find it to he so under some circumstances. 
It was the practice of the admiralty before 
the act was passed to refuse costs to a ship 
in such eases, though it was otherwise blame- 
less. 

This dutr cannot be said to be of strictly 
legal obligation; because no law has yet vis- 
ited the offender with damages for a breach 
of it. Nor, indeed, would it be obligatory 
at all where life was safe, and a very great 
disproportion of the value of one vessel to 
the demurrage of the other' made it inex- 
pedient 

Jly view about the towage was this: It 
was necessaiT that the schooner should be 
towed; -and, if a tug was hired and paid by 
either party, the towage was a part of the 
necessaxT and proper damage to be divided; 
and it was not a matter of importance which 
actually made the bargain or, paid out the 
money. I have more doubt about allowing 
towage to the steamer herself; but, granting 
that the act was proper and necessary, „and 
for the benefit of both parties, it seemed to 
me I might consider it as part of the damage 
which the common fault had caused to the 
steamer herself, and thus bring it into the 
aggregate of the losses. In this way the 
assessor has made it up. This, in effect, 
gives the libellants half towage, or it may 
be called half demurrage for time properly 
spent in consequence of the collision. Such 
an allowance may tend to render steamers 
more prompt to lend their aid, and thus 
reinforce the imperfect obligation above men- 
tioned. 

The libellants say they should likewise 
have half salvage. But that stands very dif- 
ferently. In the first place, the relations of 
the parties were such, as now appears, that 
it was for the interest of both that the dam- 
age should be diminished as much as pos- 
sible. If it had been necessary to pay sal- 
vage to a stranger, both must have contrib- 
uted; but that a salvage service should arise 
out of a disaster that was partly the fault of 
the salvors would be unheard of. The argu- 
ment for the libellants is based upon the 
absence of a legal obligation to perform the 
service, such as prevents officers or men 
from being salvors of their own ship. No 
doubt, the usual definition of salvage would 
cover this ease; for it was a maritime service 
in saving property by persons not already 
legally bound to its performance. This is an 
excellent definition. But it must not be for- 
gotten that a salvage reward, in so far as 
it exceeds a mere quantum meruit for work 
and labor, is dependent upon a rule of public 
policy for the encouragement of promptness, 
skill, honesty, and enterprise on the part of 
seamen and ship-owners, and is forfeited not 
only by misconduct, but by incompetency, 
after the work is begun. I think it fairly 
follows, by parity of reasoning, that previous 
misconduct may have a similar effect It 
was said that the seamen on board the steam- 



er were not in fault, and that they at least 
should have salvage. But the towage here 
was done by the steamer: the seamen took 
no actual part in it of any consequence; and 
there is no reason to suppose they have lost 
any thing by the slight delay which it oc- 
casioned. Besides, where a vessel is in fault, 
the crew are often involved in its conse- 
quences, without any actual fault of their 
OAvn. The cases are many where salvage 
has been lost or diminished by conduct which 
was really that of the master of the salving 
vessel only. He is the agent by necessity 
of the ship and all persons interested in her. 
If the fault had been wholly with the steam- 
er, no discrimination could have been made 
in favor of the seamen to give them a reward 
which their vessel could not share. I do not 
mean to decide that individual seamen could 
never, under any conceivable circumstances, 
have salvage in such a case. The counsel 
for the libellants very candidly cited The 
Capella, 1 Adm. & Bee. 356, which is against 
his recovery. I have found nothing else so 
directly in point. 

Whether the costs, like the damages, should 
be added together and divided, or each should 
bear his own, seems to be one of doubt. 
Judge Sprague decided that where both par- 
ties were in fault yet if one was very much 
the more so. he should bear all the costs: 
The Rival [Case No. 11,867]; see The C«lt, 
3 Hagg. 321. No question was made of the 
correctness of that decision, nor that the 
court has full legal discretion over the whole 
matter of costs to adapt its decrees to the 
equities of each case. But no facts are relied 
on here to take this case out of the ordinary 
rule, if there be one applicable to an equality 
of fault. 

It is very difficult to find any rule from the 
decisions, in no one of which is there any 
argument or reason given at the bar or by 
the court. In the leading ease of Hay v. Le 
Neve, 2 Shaw, App. 395, costs as well as dam- 
ages were divided. So in The Washington, 
5 Jur. 10G7; whUe in The Wansfell,-! Spinjis, 
271. costs were given to neither party. In 
this district we have always followed Hay 
V. tie Neve. Judge Davis divided the costs 
in a case decided in 1832: Sancry v. Far- 
row "[unreported], and in Dimock v. Hatha- 
way [unreported]; and Judge Sprague, in 
Lenox V. Wiaisimmet Co. [Case No. 8,248]; 
O'NeU V. Sears [Id. 10,530]. I did so in The 
Monticello [Id. 9,739], though this point is 
not reported, and Judge Leavitt, in Lucas v. 
The Thomas Swann [Id. 8,588]. On the other 
hand, costs have been refused to both parties 
in The Bedford [Id. 1,216]; Foster v. The 
Miranda [Id. 4,977]; The Nautilus [Id. 10,- 
058]; The Favorita [Id. 4,694]. 

There is one aspect of the question which 
does not appear to have received sufficient 
attention. If the loss is all suffered by one 
vessel, and her owner brings his libel, he wUX 
recover half his damages; and there is no 
reason why he should not, in general, recover 
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liis full costs. It is the ordinary case of a 
prevailing party recovering less than he asks 
for; and if there has been no tender or ofifer 
of amends, and no equity peculiar to the in- 
dividual case, it is according to the sound and 
reasonable law of all courts that he should 
recover costs. It would take a very long 
and uniform course of practice to establish 
any other rule in collision causes; and, al- 
though some of the decisions above cited 
were of that character, the point appears to 
have been overlooked. In examining some 
late authorities, since the above paragraph 
was written, I am happy to see that the re- 
cent practice in New York conforms to what 
I have suggested as the tnie i"ule, and gives 
costs to the libellant, if he alone has been 
injured and recovers half his loss. The Aus- 
tin [Case No. 663]; The Baltic [Id. 824]; The 
Paterson [Id. 10,821]; The Avid [Id. 678]. 

Keturning to the case of injury on both 
sides, and of cross-libels to recover them, and 
no very substantial difference of fault or oth- 
er equity, there appears to be authority for 
dividing the costs, and for refusing them to 
both parties. The former practice, which 
has always been ours, seems to me quite 
consistent with the theory which divides the 
damages; and I shall adhere to it until the 
direct authority of an appellate court, or a 
very decided preponderance of general prac- 
tice, shall be against it Decree accordingly. 



Case Wo. 9,324. * 

The MARY PAULINA. 

HARDER et al. v. BOYNTON et al. 

[1 Spr. 45.] 1 

District Court, D. Massachusetts. Feb., 1843. 

Seajiex — Rations — Bread — Extka Meat — Re- 
ceipt IX Fdll — Double "Wages. 

1. The usual standard of a full allowance of 
bread to a seaman is the navy ration. 

2. Five pounds of bread a week, to each man, 
is a short allowance, within the statute of July 
20th, 1790. § 9 [1 Stat. 135]. 

3. No over abundance of meat can be substi- 
tuted for the bread required by the statute. 

[Cited in Broux v. The Ivy, 62 Fed. 603.] 

4. A receipt given by a seaman in full of all 
demands, will not bar a claim for which he has 
not received compensation. 

[Cited in The Topsy, 44 Fed. 632.] 

5. If there be a short allowance within the 
statute, of any one of the three articles, the 
seaman is entitled to the double wages. 

[Cited in Collins v. Wheeler, Case No. 3,018.] 

This was a libel promoted by William Har- 
der and four others of the crew of the brig 
Mary Paulina, for extra wages, under the 
statute of July 20th, 1790 (section 9), which 
provides that "every ship or vessel, belonging 
as aforesaid, bound on a voyage across the 
Atlantic Ocean, shall, at the time of leaving 
the last port from whence she sails, have on 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



board, well secured under deck, at least six- 
ty gallons of water, one hundred pounds of 
salted flesh meat, and one hundred pounds 
of wholesome ship-bread, for every person 
on board, over and besides such other provi- 
sions, stores and live stock as shall by the 
master or passengers be put on board, and 
in like proportion for shorter or longer voy- 
ages; and in case the crew of any ship or 
vessel whi<;h shall not have been so provid- 
ed, shall be put upon short allowance in wa- 
ter, flesh or bread, during the voyage, the 
master or owner of such ship or vessel shall 
pay to each of the crew one day's wages be- 
yond the wages agreed on, for every day 
they shall so be put to short allowance." The 
libel alleges a short allowance of bread for 
forty days, on a passage from the Atlantic 
coast of Africa to Boston. It appeared that 
the vessel sailed from Acra, on the coast of 
Africa, to Prince's Island, and thence to St. 
Thomas' Island, (both being on the coast,) 
and from the latter place to Boston. The 
passage being fifty-seven days. On the sev- 
enteenth day out from St. Thomas, the crew 
were put upon an allowance of five pounds 
of bread, per week, to each man. This con- 
tinued for two weeks, when the allowance 

I was reduced to four and a quarter pounds; 

' and in one week more the ship-bread was ex- 
hausted. This continued for two weeks, 
when they spoke a vessel ofC the coast of the 
United States, which supplied them with 
bread and beans. The allowance was then 
five pounds a week, until the arrival at Bos- 
ton. It also appeared that a part of the 
trading cargo of the vessel was ship-breafl, 
and that the master sold a quantity of it 
while at Aera. 

R. H. & E. T. Dana, for libellants. 
Fuller & Andrew, for claimant. 

SPRAGUE, District Judge. The first ques- 
tion which has been raised is, whether a voy- 
age from the coast of Africa, near the equa- 
tor, to Boston, is a voyage "across the At- 
lantic," within the meaning of the statute, 
or one requiring a larger supply of bread than 
the one hundred pounds specified in the stat- 
ute. In the view I have taken of the case, 
it becomes unnecessary to decide that point, 
as I think it clear that this vessel had not 
even the one hundred pounds. The next 
question Is, whether Acra, or St. Thomas, is 
to be deemed the "last port of departure;" 
and I have no doubt tliat it is St. Thomas. 
That island is to the eastward of Acra, and 
more distant from Boston. It was the port 
of destination when the vessel sailed from 
Acra, and not one at which she merely touch- 
ed on her passage home. Was there, then, a 
short allowance of bread on the voyage from 
St. Thomas to Boston? The usual standard 
of a full allowance is the navy ration, which 
is fourteen ounces a day, or a little over six 
pounds a week, to each man. During the 
time specified there was neve: over five 
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pounds a week, and sometimes less. This 
■was a short allowance. 

It is contended by the claimant that there 
was an abundance of other provisions, so 
that the crew had always sufficient. I have 
doubts whether this would be any defence, 
if proved. At all events, the burden is on 
the claimant to show what the other provi- 
sions were. This he has not done, and the 
fact of' the master's supplying himself with 
beans from the vessel he fell in with, indi- 
cates that there could not have been an ade- 
quate supply of vegetable food. No over- 
abundance of meat, fresh or salted, can be 
substituted for the bread required by the 
statute. 

The claimant has produced receipts, given 
by the libellants, in full of all demands, and 
introduced evidence to show that it was un- 
derstood at the time of the settlement of the 
voyage, that this claim was relinquished. It 
appears, however, that the libellants, in fact, 
received nothing but the wages they had 
actually earned. It is quite time that the 
owners and masters of vessels understood 
that a seaman's receipt in full, given only for 
money actually due him, and with no addi- 
tional consideration, cannot be used in bar 
of a suit for damages. This mode of depriv- 
ing a seaman of his just right has been often 
attempted, and has been uniformly repelled 
by the court- 
It is contended that the double wages giv- 
en by the statute is for a deficiency of all the 
three articles therein named; and that if 
there be a short allowance of one only, then 
only one-third of the additional wages can be 
given. And Coleman v. The Harriet [Case 
No. 2,982], is cited as an authority. The court 
there gave only one-third of the additional 
wages for a short allowance of one of the 
articles. No reasons are assigned, and the 
case is a solitary one, I am imable to fol- 
low that precedent. The statute is in the 
disjunctive, and in my opinion does not ad- 
mit of such a construction, but gives one day's 
pay for a short allowance of any one of the 
specified articles. 

It is said that bread could not be procured 
at St. Thomas. If this were proved, it would 
constitute no defence, since the cargo con- 
sisted partly of bread, which was sold at 
Acra. The master should have retained 
enough to insure his having the statute quan- 
tity when he should leave St. Thomas. 

Decree of double wages for each of the li- 
bellants for the time alleged in the libel. 

In the course of the argument of the above 
case, Judpre Sprague remarked that the rule laid 
do%vn in Dunl. Adm. Prac. 284, that "wheii.the 
answer is required by the libellant to be upon 
oath, it becomes, when responsive to the libel or 
interrogatory, evidence for the respondent, which 
must he disproved by the evidence of more than 
one witness," had never prevailed in admiralty, 
and had been distinctly disavowed in this dis- 
trict and circuit- Cushman v. Ryan [Case No. 
3,515]; Huston v. Jordan [Id. 6,959]. 

As to short allowance, see Foster v. Sampson 
[Case No. 4,982]; Collins v. Wheeler [Id. 3,018]. 



On the construction of the statute, see Mari- 
ners V. The Washinston [Case No. 9,086]; Tlie 
Mary [Id. 9,191]; Ferrara v. The Talent [Id. 
4,745]; Piehlv. Balchen [Id. 11,137]; The Eliz- 
abeth Frith [Id. 4,361]; s. c. The Elizabeth v. 
Bickers [Id. 4,353]. 

As to the effect of seamen's receipts, see The 
Rajah [Case No. 11,538]. 



Case Ko. 9,S25. 

The MARY SANDFORD. 

The DORIS. 

[3 Ben. 100.] i 

District Court, S. D. New York. Dec, 1868. 

COLIilSION OS LONGf ISLAND SODXD — StEAMEKS 

Meeting — Confusion of Signals — Lookodt. 

1. The propeller D., bound to New Tork, was 
on the north side of the channel east of Execu- 
tion Light in Long Island Sound, heading south- 
west by west, when she discovered, about a 
point on her port bow, both the green and the 
red lights of the propeller M. S., which was also 
on the north side of the channel, heading north- 
east half north. The true course of the D., 
after passing the buoy at Execution Light, would 
have been southwest half south, but, as soon 
as she had passed lite buoy, she ported her helm 
and blew one blast of her whistle- The answer 
to this was two blasts of the whistle from the 
M. S., to which the D. replied with a single 
blasl^ and immediately stopped and reversed 
her engine. The M. S. saw the lights of the D. 
a point or a point and a half on her starboard 
bow, she blew two whistles when about a 
mile ofE, and then, hearing the single whistle 
from the D., she again blew two whistles and 
starboarded, and, on hearing the second single 
whistle from the D., stopped and reversed her 
engine. Her first two whistles were not heard 
on board the D. The vessels came in coUision, 
the stem of the D, strildng the M. S. on her star- 
board bow: Edd. That the vessels were meet- 
ing end on or nearly so, and were both bound to 
port their helms, in accordance with the 13th 
article of the Steering and Sailing Rules, and 
that the M. S. was in fault in starboarding. 

[Cited in The Free State, Case No. 5,090.] 

2. If there is a confusion of signals between 
two approaching steamers, each vessel is bound 
to stop, as soon as it perceives the confusion, in 
accordance with the 16th article. 

[Cited in The Manitoba, Case No. 9,029.] 

3. The M. S. therefore, was in fault in not 
stopping and reversing her engine when she 
heard the first single whistle from the D., which 
she understood to be in answer to her first two 
whistles. 

4. As each vessel saw the other at a suffi- 
cient distance, there was no question of lookout 

5- The D. was not in fault 

In admiralty. 

Benedict & Benedict, for the Doris. 
Dudley Field and Dimock & Whitney, 'for 
the Mary Sandford. 

BLATCHFORD, District Judge. These are 
cross adions to recover damages for a colli- 
sion which took place at about four o'clock on 
the morning of the 15th of September, 1865, 
between the steam propeller Mary Sandford 
and the steam propeller Doris, between Hart's 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Island and Execution Light in Long Island 
Sound, The Mary Sandford was on her way 
from New York to Boston, and the Doris was 
on hei- way from Boston to New York. The 
Doris was on the north side of the channel, 
heading southwest by west, and eastward of 
Execution Lright, when she discovered ahead, 
about a point on her port bow, the lights of 
the Mary Sandford. Both the gi-een and red 
lights of the Mary Sandford were visible from 
the Doris. Just to the westward of the place 
where the Doris was when she discovered the 
lights of the Mary Sandford, was a buoy off 
Execution Light, which buoy the Doris, m her 
course, would leave to the northward. Off the 
buoy, the course of the Doris, if nothing had 
intervened, would have been changed) by the 
chart, to southwest half south, a change of a 
point and a half to the southward from the 
course she had previously been running on, 
and which would have required, to effect it, a 
starboarding of her helm to an extent suffi- 
cient to produce such variation. But the Dor- 
is, having seen the Mary Sandford, and per- 
ceiving that the two vessels were meeting end 
on, or nearly end on, so as to involve risk of 
collision, obeyed the rule laid down by article 
13 of the "Steering and Sailing Rules" pre- 
scribed by the act of April 29th, 1864 (13 Stat 
5S), and, inasmuch as the two vessels were 
steamers, put her helm to port, when she had 
passed the buoy and there was room for her 
to swing to the northward. At the same time 
she blew one blast of her steam whistle, as an 
Indication to the Mary Sandford that she was 
porting. In reply to this one blast from the 
Doris, there was heard on the Doris a signal 
of two blasts from the Mary Sandford, indi- 
cating to the Doris a confusion of signals and 
that the Mary Sandford was starboarding. 
The Doris immediately gave orders for her 
engine to stop and reverse, which orders 
were obeyed with all practicable rapidity, and 
she gave another single blast with her steam 
whistle and put her wheel hard-a-port. Be- 
fore her headway had been stopped entirely, 
her stem came in collision with the star- 
board side of the Mary Sandford, not a great 
way back from the stem of Ihe latter, cut- 
ting into her some distance. Both vessels 
were damaged by the collision, the Doris 
less than the Mary Sandford. 

The Mai7 Sandford, for some time before 
she sighted the lights of the Doris, and at that 
time, was also on the north side of the chan- 
nel. Her course, at the time she sighted the 
lights of the Doris, was, as nearly as I can 
make it out from the evidence, about north- 
east half north, a course diverging a point and 
a half to the northward from a line parallel to 
what was the course of the Doris up to the 
time the Doris ported her helm after passing 
the buoy off Execution Light. This course of 
the Mary Sandford, if northeast half north, 
was parallel to what would have been the 
chart course of the Doris after passing the 
buoy off Execution Light, northeast half north 
being the counterpart of southwest half | 
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south; and, although the Mary Sandford was 
on the north side of the channel, it is not at 
all probable that, in the comparatively confin- 
ed channel extending from off the southerly 
point of Hart's Island to off the buoy at Exe- 
cution Light, she was running upon any other 
than the chart course, and the testimony also 
leads clearly to that conclusion. 

The fact that the two vessels were in these 
respective positions and on these respective 
courses when they first sighted each other's 
lights is also made evident by the fact that 
these must have been their courses and posi- 
tions or they could not have seen each other's 
lights in the respective bearings shown by the 
testimony. The testimony of those on board 
of the Doris is that they first saw the lights of 
the Mary Sandford bearing from a point to a 
point and a half on the port bow of the Doris. 
The testimony of those on board of the Mary 
Sandford Is that they first saw the lights of the 
Doris bearing from a point to a point and a 
half on the starboard bow of the Mary Sand- 
ford. These are just the bearings which the 
lights of each vessel would have had to the 
persons on board of the other vessel, if the- 
course of the Doris had been southwest by 
west, and that of the Mary Sandford had been 
northeast half north. 

On this state of facts, as the Doris was not 
far to the eastward of Execution Light when 
her lights were first sighted by the Mary Sand- 
ford, and the latter was at that time a consid- 
erably greater distance to the westward of 
Execution Light, it must have been, or ought 
to have been, quite apparent to those on board 
of the Mary Sandford, that the Doris, when 
compelled to change her course off Execution 
Light to correspond with the chart course 
from that point westward, would be brought 
to meet the Mary Sandford end on, or nearly 
end on, so as to involve risk of collision. This 
was apparent to those on board of the Doris, 
for her helm was put to port as soon as that 
manoeuvre could be safely executed after 
passing the buoy off Execution Light. On the- 
same state of facts, the helm of the Mary 
Sandford ought to have been put to pori. In- 
stead of this being done, her helm was star- 
boarded, and she persisted in keeping it ta 
the starboard and thus running across the 
proper and lawful course of the Doris, until 
the collision occurred. In thus starboarding 
her helm instead of porting it, the Mary 
Sandford violated the requirement of article 
13, before cited, and was in fault. The story 
of the witnesses on the part of the Mary 
Sandford, that they saw only the green 
light of the Doris, and did not see her red 
light at all, which is offered as an excuse 
for the starboarding of the Mary Sandford, 
on the idea that the Mary Sandford was 
some way to the northward of the course of 
the Doris, and therefore could not safely 
port, is not credible. Besides, the evidence 
shows satisfactorily that the single whistle of 
the Doris, indicating that she was porting, 
was heard on board of the Mary Sandford, be- 
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fore the helm of the Mary Sandf ord ^vas star- 
hoarded. 

The testimony shows that the Mary Sand- 
ford blew a signal, of two blasts of her steam 
whistle, when she was about a mile ofE from 
the Doris; that that signal was not heard on 
board of the Doris; that, after the Mary Sand- 
ford had blown that signal, the Doris blew 
her signal of one blast, before-mentioned, 
which was blown at the same time that the 
Doris ported her helm; that that signal from 
the Doris was heard on board of the Mary 
Sandford, and was understood by those on 
board of her to be an answer by the Doris to 
the signal of two blasts blown by the Mary 
Sandford; that, on that signal of one blast, 
from the Doris being heax-d on board of the 
Mary Sandford, a second signal, of two blasts, 
was blown by the Mary Sandford, and her 
helm was starboarded; that this last signal, of 
two blasts, from the Mary Sandford, was 
heard on board of the Doris; that the Doris, 
on hearing it, immediately blew a second sig- 
nal, of one blast and stopped and reversed; 
that this last signal from the Doris was heard 
on board of the Mary Sandford; and, that the 
Mary Sandford, immediately on hearing it, 
stopped and reversed. When a steam vessel 
is approaching another steam vessel, so as to 
involve risk of collision, and there is a confu- 
sion or misunderstanding apparent to either 
of them, in reference to the signals made by 
either, the necessity arises for stopping and 
reversing, on the part of the vessel which per- 
ceives such confusion or misunderstanding. 
Such necessity is the necessity referred to in 
article 16 of the act of April 29th, 1864, which 
provides, that "every steamship, when ap- 
proaching another ship, so as to involve risk 
of collision, shall slacken her speed, or, if 
necessary, stop and reverse." The Doris per- 
ceived such confusion or misunderstanding 
of signals, when, and only when, after she 
had blown her first signal of one blast, she 
heard what was really the Mary Sandford's 
second signal of two blasts, and the Doris 
immediately, in compliance with the law, 
stopped and reversed. The Mary Sandford 
perceived such confusion or misunderstand- 
ing of signals, when, after having blown her 
fii-st signal of two blasts, she heard the Do- 
ris answer by a signal of one blast. But 
she. did not then stop and reverse, as she 
ougiat to have done. On the contrary, she 
blew another signal, of two blasts, and then 
waited to hear the second signal of one blast, 
from the, Doris, before giving the order to 
stop and reverse. This was another fault 
on the part of the Mary Sandford. If she 
had stopped and reversed when she heard 
the first signal, of one blast, from the Doris, 
as she ought to have done, there would, 
probably, have been no collision, even with 
the wrongful starboarding of the Mary Sand- 
ford. 

I do not think the question of the lookout, 
on either vessel, has any bearing in the case. 
Each vessel saw the other at a sufficient dis- 



tance off to make the proper manoeuvres to 
avoid a collision. 

It is urged as a fault, against the Doris, 
that her engine would not stop its forward 
motion, and take on a reverse motion, as 
quickly as some other engines would. But 
it is not shown that the engine was an im- 
proper or unsafe one, or that it was not in 
order. Nothing amounting to any fault is 
shown, in respect to the engine of the Doris; 
and the court cannot speculate as to whether 
the Doris might not, with a difEerent engine, 
have stopped short of colliding with the 
Mary Sandford. 

There must be a decree, dismissing the li- 
bel against the Doris, with costs. In the 
case against the Mary Sandford, there must 
be a decree for the libellants, with costs, 
with a reference to a commissioner, to ascer- 
tain and report the damages sustained by 
them, by the collision. 



Case ^o. 9,SS6. 

The MARY STEELE. 

[2 Lowell, 37.] i 

District Court, D. Massachusetts. Dec, 1874. 

CoLiiisioiT — Damages— Probable Pbofits — Fish- 
ing Voyage. 

1. In assessing damages for a collision, a fish- 
ing-boat, making weekly trips or voyages for the 
maricet, which has lost a trip as the necessary 
result of the injury, may be allowed the proba- 
ble profits of the trip. 

[Cited in The Iberia, 46 Fed. 303.] 

2. These may be allowed when the only actual 
injury was to a seine, which could neither be 
repaired nor replaced in less time than a trip 
would require, and which was of so great value, 
that to assess it as a total loss would exceed the 
damage incurred by the loss of the trip. 

Libel by the owners and crew of the 
schooner Hattie N. Reed, of Swampscott, and 
by the owners of a large and valuable seine 
used in connection with said schooner in the 
mackerel fishery, against the schooner Mary 
Steele, of Wellfleet The allegations were, 
that all the libellants were assoc'ated to- 
gether in the fishing business upon the coast 
of New England, dividing che catch in cer- 
tain definite proportions; that the crew were 
engaged on the thirtieth day of July, 1874, 
at noon, in casting the seine about a school 
of mackerel, at a point near Boothbay, on the 
coast of Maine; that many vessels were iu 
the neighborhood, and among them the Mary 
Steele; that the latter vessel came down be- 
fore the wind near to the seine, and sudden- 
ly changed her course and shot directly into 
the seine, and damaged it, rendering it use- 
less, so that tlie libellants were obliged to 
carry it to Boston to be repaired, whereby 
they lost their trip and were detained one 
week, and suffered damage to the amount of 
§1,000, besides the cost of repairing the seine. 

1 [Reported by Hon, John Lowell, LL, D., 
District Judge, and here reprinted by permis- 
sion.] 
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The answer, admitting the collision, alleged 
that it happened without fault of the Mary 
Steele. 

C. P. Greenough, for libellants. 
F. Dodge, for respondents. 

LOWELL, District Judge. The responsi- 
bility for the collision is upon the Mary 
Steele. She began by trying for the same 
school of fish; but seeing that the other 
scbooner had the first right, her boats lay 
near by, hoping to catch the fish if they 
should escape the libellants. All of the crew, 
excepting the ship-keeper and a boy, were 
thus engaged in the boats, and the schooner 
was keeping near her boats, for convenience. 
Of course, it was for the schooner, while un- 
der way, to keep clear of the boats that were 
casting a seine, and the only excuse given 
for a failure to comply is, that the vessel 
missed stays. But if she was on such a 
course as to need to go about in order to 
avoid the seine, she is bound to take the risk 
of missing stays, as there was nothing in the 
wind or sea that can account for the misfor- 
tune, and make it, in law, an inevitable one. 

The most serious question in the case is 
that of damages. These seines, it seems, are 
large and valuable, costing nearly as much, 
perhaps, as some fishing schooners. In this 
case the ship drew one-fourth, and the seine 
one-sixth of the catch. The libellants' coun- 
sel has cited many of the latest cases to the 
point, that where the voyage or business of a 
vessel is broken up, the probable profits may 
be given as damages for detention, if the 
character of the trade is such that an ordi- 
nary allowance in the nature of freight would 
not meet the justice of the case. The Cayuga 
[Cases Nos. 2,535, 2,537]; 14 Wall. [81 U. S.] 
270; The Favorita [Cases Nos, 4,694, 4,695]; 
Id., 18 Wall. [So U. S,] 598; and other cases, 
where the loss of the probable earnings of a 
ferry-boat, and other damages of like nature, 
have been allowed. 

The objection taken to this allowance re- 
solves itself into two: (1) Whether any dam- 
ages should be assessed for the loss of the 
use of the seine; and (2) whether they should 
be assessed in the mode asked for by the li- 
bellants. It is iproved that the Hattie N. 
Reed was a market-boat, accustomed to 
make trips which averaged about a week in 
length, bringing to Boston fresh fish for im- 
mediate sale, netting from $700 to $1,000 for 
a trip. She was fitted with ice and various 
other appliances, and, among others, with 
this seine, and with hooks and lines. At this 
time the fish would not bite freely, and must 
be caught in the net, or not at all. Without 
the seine the trip was certain to fail, and 
when it was damaged, the master thought 
best to carry it to Boston to be repaired. 

There was some conflict in the evidence as 
to whether the seine could have been mended 
at Boothbay. ' Upon the whole evidence, I 
think the preponderance is that the work 



could not be done there to any better ad- 
vantage, in point of time, than at Boston. 

Under these circumstances, is the JIary 
Steele bound to pay for a broken voyage, or 
only for the immediate injury to the seine? 
It seems a hardship that a damage of $45 
to a net should involve some hundreds of dol- 
lars by way of loss of the use of the net. 
Supposing a boat had been stove, would that 
cany like consequences, on the ground that 
the seine could not be set without a boat? 
And suppose a thole-pin in the boat were 
broken, is the voyage to be paid for? 

The answer is, that the injury or destruc- 
tion of any thing which cannot be replaced, 
and which entails the loss of the voyage, 
however insignificant the thing itself may be, 
will often carry with it damages for the loss 
which is its necessary consequence. A com- 
paratively small injury might sometimes 
oblige a considerable deviation and delay, 
such, for example, as the loss of all the nau- 
tical instruments. The damages would not 
be the mere value of these instruments on 
shore, if the consequence is a further loss 
occasioned by the necessity of supplying 
them. 

It is true that in collision cases loss of 
profit on the cargo is not allowed; but this 
is an old rule, which Jlr. Sedgwick considers 
out of harmony with recent decisions. Sedg. 
Dam. (4th Ed,) 541, note 1. The loss of 
profits of a voyage is assessed in the form 
of freight and demurrage, and the mode of 
estimating cargo, while it does not give prof- 
its, gives interest instead. The general rule 
now is, that, in actions like trespass, profits 
may be assessed if tbey were reasonably cer- 
tain to have accrued, and that they have been 
destroyed by the trespass; and in the case 
of a voyage broken up we have this certain- 
ty, because the enterprise is in such a state 
of forwardness that its results may be fore- 
seen. 

In salvage cases, which are neither con- 
tract nor tort, the probable profits of a fishing 
voyage which has been lost are sometimes 
allowed, if the voyage had ^ilready been en- 
tered on. It is said that if the loss of the 
voyage will be very gi'eat, and the danger is 
not of the most pressing kind, the master of 
the fishing-v^sel ought to warn the master 
of the vessel in distress of the great expense 
he is incurring. But this is a consideration 
which cannot apply in collision. See The 
Salacia, 2 Hagg. Adm. 262; The Louisa, 3 
W. Rob. Adm. 99; The Hedwig, 1 Spinks, 
24, and note a; The Norden, Id. 185. 

If a contract had been made to furnish this 
seine ofE the coast of JIaine, the contractor 
being informed that the vessel and men 
would be waiting to receive it, the damages 
for not delivering would be the probable 
profits that were lost by the failure to de- 
liver, because this loss must have been fore- 
seen by the parties. Taken either as being a 
consequence sufiiciently direct to be within 
the expectation of any one dealing ■ in the 
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subject-matter, or as being, in this particular 
case, unavoidable, I think profits may be re- 
covered for the loss of the use of the seine. 

Then as to the time. If the seine were an 
instrument of small value, damages could 
not be allowed for waiting to have it re- 
paired, when it might have been replaced at 
less cost than that of the demurrage. But 
that, I understand, is not the case. Its value 
was more than the damages sued for. 

As to the mode of ascertaining the value of 
the time lost, there seems to be no other that 
can bj2 applied than the profitable profits. 
The schooner had a much larger number of 
men than merchant vessels carry, and differ- 
ent outfits. There is no customary rate of 
hire or market price for such vessels, and 
cannot be, from the mode in" which the busi- 
ness is conducted. The precedent of the ferry- 
boat seems to be a strong one, because the 
reasons are the same. 

It was stated by the libellants' witnesses 
that their trip was not a total failure, for 
they had caught thirty barrels of mackerel 
that morning, which they sold in Boston for 
about §300. -In estimating the lost trip less 
the salvage, I think I ought to take a rather 
low average, and I accordingly assume that, 
a trip would be worth ?800; and, deducting 
the §300, we have §500 as the damages, be- 
sides the cost of repairs, wnich is $45; mak- 
ing §545 and costs. Decree accordingly. 



Case Ho. 9,2S7. 

The MABY STEWABT. 

[Blatchf. Pr. Cas. 210.] i 

District Court, S. D. New York. Sept, 1862. 

Prize — ^Violatiox op Blockade. 

Vessel and cargo condemned for an attempt to 
violate the blockade. 

BETTS, District Judge. The above vessel 
and cargo were seized, as lawful prize, June 
1, 1862, off South Carolina, at sea, by the 
United States bark Gem of the Seas, and 
sent into this port for adjudication, and were 
here libelled and attached, July 7, 1862. On 
the 29th of the same month an interlocutory 
order was granted by the court, directing 
the sale of the schooner and her cargo as 
perishing property. It being proved to the 
court that the vessel was chased ' by the 
bark off the South Carolina coast, and was 
abandoned by all the persons on board of 
her before she was seized, and that, when 
she was ai*rested she was found wholly de- 
serted, it was ordered, that persons present 
on board of the capturing vessel be exam- 
ined in preparatorio in the suit. 

It Is proved that the schooner and her car- 
go were captured about sis miles off North 
Santee river, on the coast of South Caro- 

1 [Reported by Samuel Blatchford, Esq.] 



lina, she appearing to be running the block- 
ade of some Southern port. She was cleared 
from Nassau for St. John, N. B., and such 
was her voyage, according to her crew list. 
The invoice of her cargo, found on board, 
was from Nassau for Baltimore. Her mani- 
fest was for a cargo of salt, and some oil 
and tea. The log-book produced contains no 
entry of the schooner's being chased or 
abandoned. The entries are continued from 
May 22, 1802, at Nassau, to Monday, June 2, 
and were kept as if the vessel was keeping 
a regular course of sailing. 

The preparatory proof given by the cap- 
tors shows that the vessel was making a di- 
rect course towards an inlet off the port of 
Charleston when chased by the capturing 
vessel. The crew all deserted her, and have 
never since been apprehended. No appear- 
ance has been entered for vessel or cargo. 
On the evidence, there is no room for doubt 
that she was engaged in the endeavor to 
violate the blockade of the port of Charles- 
ton, and a decree must be entered con- 
demning vessel and cargo to forfeiture for 
the offence. Decree accordingly. 



Case No. 9,SS8. 

The MARY TERESA. 

[Blatchf. Pr. Cas. 286.] i 

District Court, S. D. New York. Dec. 24, 
1862. 

Prize — Violation op Blockade — Goons Fokm- 
IS6 Cargo — ^Last Employment — ^Agents. 

Vessel and cargo condemned for an attempt to 
violate the blockade. 

BETTS, District Judge. This vessel was 
built in Wilmington, North Carolina, in 1862, 
and was provisionally registered at Nassau, 
New Providence, to Edward Gardner, a mer- 
chant of Charleston, South Carolina, April 
29, 1862. Her shipping agreement was dat- 
ed at Nassau, New Providence, in May, 1862, 
for a voyage thence to Halifax, Nova Scotia, 
and back to Nassau, and she was cleared at 
Nassau with a cargo consisting of 100 sacks 
of salt, 2 barrels of mackerel, 2 cases and 5 
baiTels of drugs, 2 bags of coffee, and 1 case 
of shoes. She was captured at sea off Ghai-- 
leston harbor, May 10, 1862, by the United 
States gunboat Unadilla, and sent to this 
port for adjudication. She was libelled as 
prize in this court May 29. A claim was 
filed in favor of British subjects having an. 
interest, June 24, by the acting British con- 
sul, and one November 22 thereafter, by Ed- 
mund Gardner as owner. No party appeared 
personally to argue the cause on the trial, 
but the papers in the cause were submitted 
to the comi; by the district attorney and the 
counsel for the claimant. Silliman, the mas- 

1 [Reported by Samuel Blatchford, Esq.] 
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ter of the vessel, an American citizen, testi- 
fies, on his examination in preparatorio, tliat 
the vessel came into Nassau with a cargo of 
cotton from Charleston about a vs^eek before 
this voyage; that Nassau was her next clear- 
ing port after that voyage; that the mate 
owned the cargo on that voyage, and came 
out in the vessel as master or mate from 
Charleston; that Henry Adderly & Co., of 
Nassau, were consignees of that cargo; that 
they are agents of several mercantile houses 
in Charleston, and many of the vessels ar- 
riving from Charleston are consigned to 
them; that all on board knew that Charles- 
ton was under blockade; that the vessel had 
no log; that she was directed to the north- 
ward after she left Nassau, and along the 
coast of the United States; and that she was 
captured about twenty miles south-southeast 
from Charleston bar. Gardner, the mate, 
says that he lived at Charleston, where his 
family lives, for two years; that he owns 
the vessel and most of the cargo; and that 
he knew that the port of Charleston was un- 
der blockade. Thomas HefEman, a passen- 
ger, testifies that he heard the captain or 
mate (he thinks the mate) saj'^ on the voy- 
age that Adderly & Co., of Nassau, owned 
the vessel, and the mate and the cargo; and 
that he thinks that firm loaded the cargo on 
board at Nassau. William O. Bourke, a sea- 
man, testifies that he is a native and resident 
of Charleston; that he heard it said on board 
that the vessel was going into Port Royal, 
South Carolina, for water; and that he has 
heard Gardner, the mate, say that he was 
owner of the vessel and cargo. 

It is quite clear upon the registry that the 
legal ownership of the vessel was in a resi- 
dent of Charleston, South Carolina. In that 
character she was subject to capture as 
prize by our own municipal law. But, in 
reality, she most probably was the property 
of Adderly & Co., of Nassau, whose practices 
in like methods of evading the blockade of 
the Southern ports are fiagrantly notorious. 
The testimony establishes an unmistakable 
purpose, preparation, and attempt to run the 
vessel and cargo into Charleston. The mas- 
ter says that she was captured about twenty 
miles off that port. She was there in con- 
tradiction of the destination indicated by her 
shipping papers, and without a shadow of 
evidence justifying such departure from her 
declared voyage. The character of her ship's 
company, her last employment, her agents at 
Nassau, and the description of goods form- 
ing the cargo, speak very distinctly as to the 
intent with which she ran from the place of 
her departure directly to within eighteen 
or twenty miles of Charleston, under the 
semblance of seeking the port of Halifax. 

The condemnation and forfeiture of the 
vessel and cargo are decreed. 



MART VAUGHAN, The (GORDON v.). See 
Case No. 5,618. 
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Case Wo. 9,S29. 

The MARY WASHINGTON. 

[1 Abb. TJ. S. 1; i Chase, 125; 5 Am. Law Reg. 
(U. S.) 692.] 

Circuit Court, D. Maryland. April Term, 18G5. 

Cakkiers—Dehveuy— Notice op Arrival — Op- 
portunity TO Remove — Oostom — Ixjuuv — Dam- 
ages — Afpreightmest — Admiealty Jurisdic- 
tion. 

1. The dwty of a common carrier by water is 
not fulfilled by simple transportation from port 
to port. The goods must be delivered; or at 
least landed, and a reasonable opportunity giv- 
en to the consignee to inspect them. 

[Cited in The City of Lincoln, 25 Fe(!. 830: 
Constable v. National Steamship Co., 154: 
U. S. 51, 14 Sup. Ct. 1074.] 

[Cited in Barker v. The E. M. Wright, 1 
Mackey, 24.] 

2. The general rule requires the carrier to no- 
tify the consignee of the arrival of the goods. 
If a carrier relies en circumstances as excusing 
this duty, he must prove them. 

[Cited in The Boskenna Bay, 22 Fed. 665.] 

3. To show that the carrier was accustomed 
to store goods in his warehouse, on their arri- 
val, and let them remain there until the con- 
signee should learn from the consignor that they 
had come, without showing that the consignor 
knew of and assented to this practice, is not 
enough to excuse the carrier from the duty of 
giving notice himself to the consignee. He will 
continue liable as carrier, until the consignee 
lias received, from some quarter, infonnation 
of the arrival of the goods and an opportunity 
to remove them. 

4. The fact that after receiving such notice the 
consignee refnses to take the goods, cannot re- 
lieve the carrier from liability for injury sus- 
tained by them before that time. 

5. The courts of the United States have not 
jurisdiction of actions against warehousemen, 
as such, prosecuted between citizens of the 
same state. 

6. The fact that a contract of affreightment 
is to be performed wholly between ports within 
the same state, does not exclude it from the ad- 
miralty jurisdiction of the courts of the United 
States. The admiralty jurisdiction conferred by 
the constitution upon these courts, extends to 
all contracts of a maritime character to be per- 
formed upon navigable waters. 

[Cited in The Belfast v. Boon, 7 Wall. (74 
U. S.) 642; The Leonard, Case No. 8.256; 
Re Long Island, etc., Transp. Co., 5 Fed. 
607; U. S. V. Bmrlington & Henderson Coun- 
ty Ferry Co., 21 Fed. 336.] 

7. A carrier transported goods to the port of 
delivery, and then, without notifying the con- 
signee that they had come, stored them in his 
warehouse; where thev were injured before the 
consignee knew of their arrival. Meld: (1) 
That the carrier was liable as such, and not as 
warehouseman only; in the absence of affirm- 
ative proof of some facts excusing him from the 
duty of giving notice. (2) That, as the contract 
was for transportation over navigable waters, 
the consignor might proceed for damages, in the 
district court, in admiralty; notwithstanding the 
port of shipment and the port of delivery were 
both in the same state. 

[Appeal from the district court of the United 
States for the district of Maryland.] 

The libel in this cause was filed by Ayres 
and others against the owners of the Mary 
Washington, to recover damages for their 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and by Bradley T. Johnson, Esq., and here 
compiled and reprinted by permission.] 
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failure to deliver in good order merchandise 
entrusted to them for transportaHon; It ap- 
peared by the evidence on the hearing in the 
district court, that the respondents helow 
undertook, in consideration of a specified 
freight to he paid hy the libelants, to trans- 
port the merdiandise in question from Balti- 
more to a place called "Hill's Landing," on 
the Patuxent river, to be delivered to one 
Pumphrey. The respondents Tvere in busi- 
ness as common carriers between these points. 
The goods reached Hill's Landing in safety; 
and, there, were landed from the steamboat, 
the Slary "Washington. The consignee, Pum- 
phrey, was not present to receive them; and 
they were placed in a warehouse occupied by 
the respondents, and connected with their 
wharf. While remaining there stored, the 
goods received the injuries for which this 
suit was brought. The respondents were ac- 
customed, in the regular course of their busi- 
ness, to deposit goods arriving at HiU's Land- 
ing, which could not for any reason be im- 
mediately delivered, in the w^arehouse aoove 
mentioned, for safe keeping until delivery 
should be made. No additional charge was 
made for such storage; it was regai'ded as 
an incident to the cai'riage, and as paid for 
in the freight. It did not appear that any 
notice of the arrival .of the goods was given 
to Pumphrey. Upon the above facts, the dis- 
trict court gave judgment for the libelants 
tease unreported], from which the owners of 
the steamboat now appealed. 

P. W. Grain and William M. Addison, for 
appellants. 
William Pinkney Whyte, for respondents. 

PHASE, Circuit Justice. Under the circum- 
stances of this case, I think that the contract 
of affreightment bound the carriers not only 
to carry the merchandise to the landing, but 
to deliver it to Pumphrey, or excuse non- 
■deliveiy by proof of equivalent action or 
waiver- The duty of a carrier by water is 
not fulfilled by simple ti-ansportation from 
port to port. The goods must be delivered, or 
at least landed, and a reasonable opportunity 
given to the consignee of ascertaining their 
•condition. In order that opportunity for in- 
spection and for the removal of the goods 
may be given, the consignee must be notified 
of the arrival of the goods. This is the gen- 
eral rule. If exceptions are made by usage, 
-circumstances, or special arrangements, they 
must be shown by proof. 

In the present case, the respondents allege 
that it was not their practice to give notice 
to consignees, but instead of giving such no- 
tice, to deposit goods in their warehouse, 
where the consignees were expected to call 
for them, on learning from their correspond- 
ents, or otherwise, of their an-ival. They in- 
sist that this arrangement was for the bene- 
■fit of the owners of the goods, and was un- 
derstood and agreed to by them The evi- 
•dence does not sustain this claim. It shows, 



clearly enough, the practice of the respond- 
ents; but it does not show any understanding, 
on the part of the owners of the goods, that 
the respondents were to be relieved from 
their responsibility as carriers until actual 
delivery of them, or an equivalent deposit In 
their warehouse, with information conveyed 
to the owners in some way that their goods 
had arrived. The warehouse arrangement 
was rather for the convenience of the carriers 
than of freighters or consignees. The stor- 
age, with information of arrival, however 
obtained, may be regarded properly enough 
as a substitute for actual and direct notice; 
and it may be admitted that opportunity for 
removal, after such information, would dis- 
charge the carriers from responsibility as 
such, in the same manner as actual notice 
and the like opportimity. But to hold that 
mere deposit in their own warehouse, under 
the circumstances of this case, terminated 
their special responsibility, would be a dan- 
gerous relaxation of the salutary rule on 
which the security of commerce so largely 
depends. 

It is clear, from the proof, that the mer- 
chandise was damaged after the landing, and 
while in the custody of respondents, before 
Pumphrey had information of its arrival, or 
opportunity to take it away. It seems, how- 
ever, that the merchandise was not ordered 
from the libelants by Pimaphrey, and that 
he declined to receive it; and it is alleged 
that the carriers, therefore, were not liable. 
And there was proof that no order for the 
merchandise was actually given, and that 
Pumphrey, on learning its condition, refused 
to have any tiling to do with it. But it is 
not ea^ to perceive the importance of this 
circumstance. It is plam enough that the 
libelants acted in good faith upon an expecta- 
tion founded on a conversation with Pum- 
phrey, that he would like to have the mer- 
chandise sent to him, and that he would 
receive and pay for it, if of good quality and 
in good condition, and the proofs show that 
this expectation was warranted. Whether 
waiTanted or not, the duty of the carriers 
was in no way affected- Their obligation, 
both to shippers and consignees, was to con- 
vey and deliver (or at least offer to deliver) 
safely. It is true that after Pumphrey had 
information of arrival, and declined to re- 
ceive the merchandise because of its bad 
condition, the respondents could not be held 
responsible as carriers, to the libelants, for 
subsequent injuries in the warehouse; but 
their responsibility for prior injuries was not 
changed, and it is that responsibility only 
which is now in controversy. , 

In the present case, the question whether 
the respondents were liable as common car- 
riers or as warehousemen is of little im- 
portance, except as a question of jurisdic- 
tion. The proof shows a degree of negli- 
gence which would make them liable in 
either character. But if their liability were 
as warehousemen only, they would not be 
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resronsible in this court. A court of tlie 
Union has in general no jurisdiction of suits 
against warehousemen by citizens of the 
same state. Remedies for violation of these 
contracts must be sought by their co-citizens 
in state courts. 

It is not questioned, however, that the ju- 
dicial power of the United States extends 
to all cases of admiralty and maritime Juris- 
diction. This is a provision of the national 
constitution. Nor is it questioned that this 
whole jurisdiction is vested by law in the 
district courts of the United States, and, 
on appeal, in the circuit courts. This 
was expressly enacted by congress, in 1789 
[1 Stat. TB]. Nor is it questioned that a 
contract of affreightment, to be performed 
by traversing tide waters, or other naviga- 
ble waters, is in general a maritime contract, 
or that a suit upon such a contract makes a 
case of admiralty jurisdiction. This is set- 
tled by repeated decisions. But it is in- 
sisted that the contract of affreightment in 
this case was to be performed wholly with- 
in the state of Maryland, and that this case, 
therefore, having arisen from an alleged 
breach of it, is not within the admiralty 
jui-isdiction. Upon this I remark, in the 
first place, that there is nothing in the na- 
ture or histoi-y of admiralty jurisdiction 
which excludes from its cognizance con- 
tracts to be performed wnthin the counti-y 
or state in which it is exercised. On the 
contrary, such contracts, if maritime in their 
character, were constantly held, before the 
organization of the Union, to be proper sub- 
jects of that jurisdiction. 

Within a comparatively recent period, how- 
ever, doubts have been expressed whether 
such contracts can be enforced by national 
courts sitting in admiralty- Such doubts 
were expressed, in 1848, by Justice Nelson, 
speaking for a majority of the justices of 
the supreme court of the United States in 
the case of New Jersey Steam Nav. Co, v. 
Jlerehants' Bank, 6 How. [47 U. S.] 392. 
They were founded on the assumption that 
"the exclusive jurisdiction in admiralty 
cases was conferred on the national govern- 
ment as closely connected with the grant of 
commercial power," and were cautiously 
stated as follows: "It is a maritime court, 
instituted for the purpose of administering 
the law of the seas. There seems to be 
ground, therefore, for restraining its juris- 
diction, in some measure, within the limits 
of the commercial power, which would con- 
fine it, in cases of contracts, to those con- 
cerning the navigation and trade of the coun- 
try upon the high seas and tide waters with 
foreign countries, and among the several 
states. Contracts growing out of the purely 
internal commerce of the state, as well as 
commerce beyond tide waters, are generally 
domestie in their origin and operation, and 
could scarcely have been intended to be 
drawn within the cognizance of the federal 
courts." 



The principle thus intimated rather than 
asserted was applied, ten years later, in the 
case of Allen v. Newberry, 21 How. [62 U. 
S.] 244, to a contract of affreightment to be 
performed on Lake Michigan, between two 
ports in Wisconsin; but the decision against 
the jurisdiction over the contract was placed 
quite as much upon the act of congress of 
February 26, 1S45 [5 Stat. 726], which re- 
stricts admiralty jurisdiction on the lakes 
and interior navigable waters to contracts 
relating to vessels employed between ports 
in the different states,— as upon the more 
general restriction derived from the limita- 
tion of the commercial power. 

It cannot escape observation that this de- 
nial of jurisdiction to the national courts of 
affreightment contracts to be performed be- 
tween ports of the same state, but on naviga- 
ble waters, where, in cases of tort, the 
admiralty jurisdiction is undoubted, rests 
whoUy upon the assumption that the restric- 
tion upon the commercial power operates 
as a constitutional limitation of the juris- 
diction in admiralty over contracts. 

Now, without more than a reference to the 
difficulty of assigning a reason for such a 
limitation of that jurisdiction in matters of 
contract which would not require the like 
limitation in matters of tort, and to the ad- 
mitted doctrine that in matters of tort no such 
limitation exists, it is proper to observe that it 
has been more than once distinctly denied 
by the supreme court that any inference 
whatever in respect to the jurisdiction in 
admiralty can be drawn from the consti- 
tutional provision concerning commerce. 
Thus in the case of The Genesee Chief, 12 
How. [53 U- S.] 452, the late chief justice, 
speaking for the court, and speaking with 
special reference to admiralty jurisdiction, 
said: "Nor can the jurisdiction of the courts 
of the United States be made to depend on 
regulations of commerce. They are entirely 
distinct things, having no necessary connec- 
tion with one another, and are conferred in 
the constitution by separate and distinct 
grants." 

So, too, in the case of The Propeller Com- 
merce, 1 Black [66 U. S.] 578, in 1861; the 
supreme court, noticing an objection to its 
jurisdiction on the ground that it did not ap- 
pear that the propeller was engaged in for- 
eign commerce, or in commerce between the 
states, and speaking through Justice Clif- 
ford, said: "Admiralty jurisdiction was con- 
ferred upon the government of the United 
States by the constitution, and in cases of 
tort is wholly unaffected by the considera- 
tions suggested in the proposition." 

This is the latest judgment of the supreme 
court; and unless it can be shown that 
jurisdiction in matters of contract is not as 
"wholly unaffected by the considerations" 
referred to, as jurisdiction in matters of tort, 
it seems to be my duty, being fully satis- 
fied that this court has jurisdiction, under 
the constitution and the law, over the con- 
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tract of the respondents, to award to the 
libellants tbat justice to "wlilcli the proofs 
clearly entitle them, without turning them 
out of this and requiring them to resort to 
another court. I do not think this can he 
shown, and therefore affirm the decree of 
the district court Decree affirmed. 
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Case ITo. 9,230. 

MASON et al. v. The BLAIREAU. 

[2 Craneh (6 U. S.) 240.] i 

District Court and Circuit Court, D. Maryland. 
1803. 

'Salvage —Derelict — Asiount Allowed— Left 
ON Board— Embezzlement— Appkentioe. 

[1. A ship and cargo abandoned in a sinking 
condition bv its crew at sea is saved and brought 
three thousand miles into port without boats 
or anchors and at great risk. Meld, that, three- 
fifths part of the gross value of the ship and 
cargo is a fair compensation to the salvors.] 

[2. One man left, either by design or through 
carelessness, on board of a ship abandoned .at 
sea, is thereby discharged from his contract of 
.service, and may claim salvage for assisting m 
"saving the vessel.] 

[3. Embezzlement of salved property by any 
one assisting in the salvage service forfeits his 
share of the salvage.] 

[4. An apprentice who renders salvage serv- 
ice is entitled to receive compensation, which 
is to be paid to himself and not to his master.] 

This was a libel for saJvage, filed in the 
disti-ict court of the United States for Mary- 
land district, by [William Mason and oth^s] 
the master, officers, crew, owner, and freight- 
ers of the British merchant ship the Firm, 
against the French ship Le Blaireau. 

The facts stated in the proceedings and evi- 
dence were as follows: The ship Le Blair- 
eau, James Anquetil, master, on a voyage 
from Martinique to Bordeaux, laden with sug- 
ar, on the 30th of March, 1803, at 10 o'clock 
at night, in lat 35. 46 N., long. 46. west from 
Paris, was run down by a Spanish 64 gun 
ship, called the St. Julien, commanded by 
Francisco Mondragora, which struck the bow 
of the Blaireau, carried away her bowsprit 
and cutwater close to the seam of the stem, 
started three planks of the bends, and all 
above them, and crushed to pieces the lar- 
board cathead. Before morning there were 
three and a half feet of water in the hold, 
and the Spanish commander not being able 
to wait for an attempt to repair the Blaireau, 
he took her crew and passengers on board his 
ship, excepting one man, Thomas Toole, an 
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Irishman, who could not be found, as it was 
alleged by the officers and crew of the Blair- 
eau in their protest, but who was, as he him- 
self alleged, prevented by force from getting 
into the first boat, and afterwards refused to 
go in the second boat, being determined to 
remain on board the Blaireau. Toole, being 
thus left alone, cut away, as he alleged in his 
libel, the anchors, and the bowsprit, (which 
had been left hanging,)i to lighten her bows, 
put her before the wind, and hoisted a signal 
of distress. In this situation she was, the 
next day, found and boarded by the ship 
Firm bound on a voyage from Lisbon to Bal- 
timore. The persons on board of the Firm 
were: Charles Christie, one of the chai*ter- 
ers of the ship. William Mason, master. 
William Stevenson, mate, shipped at £4 ster- 
ling per month. John Falcona', carpenter, at 
£5. 0. 0. Daniel Ross, boatswain, £2, 10. 0. 
George Glass, cook, £2. 10. 0. Samuel Monk, 
Martin Burk, John Brown Hall, John Black- 
ford, John Wilson, and Mark Catlin. mar- 
iners, £2. 0. 0. Joachim Daysontas, a boy, 
£1. 1. 0. John Moat and John M'SIon, appren- 
tices to the owners of the Firm. And Negro 
Tom, a slave of the Rev. 3kfr. Ireland. 

It was admitted that the ship Firm is about 
the burden of 330 tons, carpenters' measure, 
but 500 tons can be laden on board of her; 
that she is of the value of ten thousand dol- 
lars, and is owned by John Jackson, of Lon- 
don, but chartered to Charles B. Young and 
Charles Christie, who had a cargo of salt on 
board, of the value of 4,000 dollars. The 
proper complement of men to navigate the 
Blaireau was at least sixteen hands. She 
was a faster sailer than the Firm. They laid 
to together for two or three days during the 
bringing in the Blaureau, for the purpose of 
taking out part of her cargo, and rendering 
assistance from the Firm. The sum of £2,- 
000 sterling was insured upon the Firm to 
cover her value and freight. 

Upon taking possession of the Blaireau she 
had about four feet of water in her hold, and 
could not have swam more than twelve hours 
longer. There was great risk and peril in 
taking charge of her. She was brought into the 
Chesapeake Bay after a navigation of near- 
ly three thousand miles, by six persons who 
went on board of her from the Firm, and the 
man. who was found on board. Part of her 
cargo was taken out to lighten her forward, 
and put on board the Firm; and part of it 
shifted aft. The Blaireau was navigated by 
the people of the Firm without boat or an- 
chors. She was obliged to be pumped in fair 
weather by all hands every two, three or four 
houi-s, half an horn* at a time, and in blowing 
weather every hour, a quarter of an hour at 
a time. Her bow was secured by coverings 
of leather, copper and sheet lead nailed on, 
and pitch and turpentine in large quantities 
poured down hot between the planks and the 
coverings. The labor of working the Blair- 
eau by the men on board was great and se- 
vere, and they had frequently thought of 
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abandoning her, but fortunately perseTered. 
She was a sliglit built vessel and constructed 
without knees, and was very weak. The 
forestay was gone, and the foremast was se- 
cured by passing a large rope through the 
hawse holes, and securing it to the foremast 
head. It was the opinion of seveiul expe- 
rienced sea captains that the bringing in the 
Blaireau was a service of great risk and peril, 
and nearly desperate, and such as they would 
not have undertaken. 

The persons who went on board the Blair- 
eau from the Firm were, Charles Christie, su- 
per-cargo, and one of the charterers of the 
Firm; William Stevenson, first mate; John 
Brown Hall, and John Wilson, seamen; John 
iloat, a boy, and Negro Tom. Mason, the 
master, and Stevenson, the mate, were the 
only persons capable of taking an observation 
and navigating the vessels or either of them, 
into port 

A claim was put in by the French consul 
in behalf of the owners of the Blau-eau. It 
appeared in evidence that William Mason, the 
master of the Firm, had embezzled part of 
the cargo of the Blaireau, to the amount of 
at least 1,760 dollars and 71 cents. 

WINCHESTER, District Judge. The coun- 
sel for the parties respectively intervening in 
this cause were heard by the court, and their 
argument, together with all and singular the 
proceedings and testimony in this cause, were 
by the court maturely considered. And it ap- 
pearhag to the court that the circumstances 
of extreme danger under which the salvage 
of the ship Blaireau and cargo were effected, 
required a salvage and compensation as lib- 
eral as is consistent with precedents and le- 
gal principles; that the danger, labor and 
service of the persons actually employed in 
navigation and bringing in the said ship, 
greatly exceeded the danger, labor and serv- 
ice of the persons who remained on board the 
ship Firm; and that their compensation should 
exceed at the rate of fifty per cent, the com- 
pensation of those who remained on board 
the ship Firm; that among the persons on 
board the Blaireau, the station, trust and 
services of William Stevenson and Charles 
Christie, entitle them to a compensation ex- 
ceeding that of seamen, at the rate of 50 per 
cent., and that the apprentices, cook, and ne- 
gro slave should not be classed with seameu, 
nor seamen with the carpenter and second 
mate, and there not being any general rule 
by which to settle the proportions of salvage 
among persons of those different stations, but 
that the same must depend upon the sound 
discretion of the court, applied to the circum- 
stances of eveiy particular case; that William 
Mason, captain of the said ship Firm, having 
fraudulently embezzled and secreted, with in- 
tent to appropriate the same to his own use, 
lace, and other articles of a large value, which 
constituted a part of the cargo of the said 
fhip Blaireau, is not entitled to any salvage 
or other compensation; that in strictness the 



officers and crew are the only salvors; and 
the owners of the ship Firm and cargo, as 
such can only come in for any share of sal- 
vage, upon tiie consideration of the risk to 
which their property was exposed; that upon 
these principles salvage should be paid to and 
among the pei"sons entitled thereto, at the 
rate of three fifths of the net proceeds of the 
sales of the said ship and cargo; and that of 
this sum one-ninth part of the net salvage 
will be a just and liberal compensation to 
the owners of that ship and her cargo for 
any hazard to which their property was ex- 
posed. 

It is, this 14th day of July, 1S03, by me, 
JAMES WINCHESTER, judge of the dis- 
trict court of the United States, for Mary- 
land district, and by the power and au- 
thority of this court, ordered, adjudged and 
decreed, that the net amount of sales of the 
said ship Blaireau, her tackle, apparel, and 
furniture and cargo, (after deducting the 
costs in the cause, and the sum of three hun- 
dred and eighty-eight dollars, heretofore de- 
creed by consent to Charles Christie for ex- 
penses and disbursements relative to the said 
ship Blaireau and cargo,) amounting, as stat- 
ed by the clerk of this court, to the sum of 
sixty thousand two hundred and seventy-two 
dollars and sixty-eight cents, shall be paid, 
applied and disposed of, to and among the 
persons, and in the manner following, to 
wit: To the owners of the ship Firm and 
cargo, the sum of four thousand and eight- 
een dollars and fourteen and three quai-ters 
cents, to be divided between them in the pro- 
portions of their respective interests agree- _ 
ably to the admitted estimation thereof, to' 
wit: To the owners of the ship Finn, for the 
value of the said ship and freight on eighteen 
thousand dollars; and, to the owners of the 
cargo of the said ship on four thousand dol- 
lars. To the persons on board the said ship 
Blaireau, as follows, to wit: To William 
Stevenson, the sum of three thousand four 
hundred and three doUai-s, and sixty-three 
and a quarter cents. To Charles Christie, the 
sum of three thousand and four hundred and 
three dollars and sixty-three and a quarter 
cents. To Brown Hall, .John Wilson and 
Thomas Toole, seamen, each the sum of 
two thousand two hundred and sixty-nine 
dollars and eight and three-quarter cents. 
To John Moat, an apprentice boy, the sum of 
eleven hundred and thirty-four dollars and 
fifty-four and three-quarter cents. And that 
there be retained a like sum of eleven hundred 
and thirty-four dollars and fifty-four and 
three quarter cents in this court, to and for 
the benefit of such person or persons as may 
hereafter make title to the same as owner 
or owners of the said Negro Tom. To the 
persons on board the said ship Firm, as fol- 
lows, to wit: To John Blackford, second 
mate, the sum of eighteen hundred and nine- 
ty dollars and ninety and three quarter cents. 
To John Falconer, carpenter, the sum of 
eighteen hundred and ninety dollars and 
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ninety and three quarter cents. To George 
Glass, the cook, and John M'ilon, an ap- 
prentice, each, the sum of seventeen hundred 
and fifty-six dollars and thii-ty-six and three 
quarter cents. To Daniel Ross, Samuel Monk, 
Slartin Burk, Mark Catlin, and Joachim Day- 
sontas (sailors of the Firm), the sum of fifteen 
hundred and twelve dollars, and seventy- 
three cents each. That no salvage or com- 
pensation whatever shall, for the cause above 
recited, be paid to the said William Mason, 
but that the libel in this cause filed, so far as 
it Velates to the claim of the said Mason per- 
sonally and only, shall stand, and the same is 
hereby dismissed. 

And it is by these presents further ordered, 
adjudged, and decreed, that the residue of 
the proceeds of the sales aforesaid shall be 
deposited in the Bank of Baltimore, in the 
name of this court and to the credit of this 
cause, to the use and the benefit of such per- 
son or persons as may in this court make 
title thereto, as owner or owners of the said 
ship Blaireau and cargo, or such person or per- 
sons as may be legally authorized by them 
to receive the same. 

From this deci-ee, an appeal to the circuit 
court was prayed by William Mason, the 
master of the Firm; by the owner of the 
Firm; by the claimants of the Blaireau, and 
by the charterei-s of the Firm. 

Upon the appeal, additional testimony was 
adduced, in the circuit court, but it does not 
seem to affect the principles upon which the 
rates of salvage ought to be awarded. 

On the 27th of December, 1803, the circuit 
court, held Ity CHASE, Circuit Justice, de- 
creed as follows: The court having heard 
the parties on the appeal in this cause, by 
their counsel, and fully examined the evi- 
dence, exliibits and proofs, and maturely 
considered the same, do order, adjudge and 
decree, and it is hereby ordered, adjudged 
and decreed by the said court, that the decree 
of the said district court be, and hereby is in 
all things affirmed, (and, with respect to the 
said Mason, with the costs of his appeal,) ex- 
cept only so far as the said decree shall here- 
inafter, by this decree, be changed or altered. 

And it is now further ordered, adjudged 
and decreed by this court as follows, to wit: 
That there be paid to John Jackson of St. 
Paul's parish in the county of Middlesex, in 
the United Kingdom of Great Britain and 
Ireland, (who appears to this court to be the 
owner of the ship Firm,) the sum of two thou- 
sand eight hundred and seventy doUai'S 
twelve cents and eight dimes, on the amount 
of the value of the said ship estimated at the 
sum of ten thousand dollars. 

That there be paid to Charles Bedford 
Young and Charles Christie, Jun. (who ap- 
pear to this court to be the owners of the 
cargo on board the said ship Firm) the sum of 
one thousand one hundred and forty-eight 
dollars and five cents on the amount of the 
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value of the said cargo, estimated at the sum 
of four thousand dollars. 

That there be paid to William Stevenson, 
the sum of two thousand two hundred and 
sixty-nine dollars eight cents and nine dimes. 

That the salvage money adjudged by the 
district court, and affirmed by this comt to 
be paid to John Moat, (who appears to this 
court to be an apprentice to the above-named 
John Jackson, owner of the ship Firm,) be paid 
by the clerk of this court to the said John 
Moat, or to his proctor or attorney in fact for 
the use and benefit of the said John Moat; 
and that the said salvage money be not paid 
to the said John Jackson, or to his attorney, 
or to any other person or persons whatsoever, 
who shall claim the said salvage money as 
owner or master of the said apprentice; and 
that the said salvage money remain in court 
until paid according to this decree. 

That the salvage money adjudged by the 
district court, and affirmed by this court, to 
be paid to John M'Mon, (who appears to this 
court to be an apprentice to the above-named 
John Jackson,) be paid by the clerk of this 
court to the said John M'Mon, or to his proc- 
tor or attorney in fact, for the use and benefit 
of the said John M'Mon; and that the said 
salvage money be not paid to the said John 
Jackson, or to his attorney, or to any other 
person or persons whatsoever, who shall 
claim the said salvage money as owner or 
master of the said apprentice; and that the 
said salvage money remain in court until 
paid according to this decree. 

That the salvage money adjudged by the 
disti-ict court, and affirmed by this court, to 
be retained for the owner of Negro Tom, be 
paid to the Rev. John Ireland, (late of this 
state, but now of the United Kingdom of 
Great Britain and Ireland,) who appears to 
this court to be the owner of the said Negro 
Tom, or to the Rev. Joseph G. I. Bend, and 
Lewis Atterbury, who appear to this court 
to be the attorneys in fact of the said John 
Ireland, and who have expressed in writing 
to this com-t, that they, being duly authorized 
by the said John Ireland, will immediately, 
on the receipt of the said salvage money, 
manumit the said Negro Tom, according to 
the law of the state of Maryland, and will 
pay the said Negro Tom one-fifth part of the 
said salvage money, and have consented that 
the same may be retained by the clerk of 
this court for the use of the said Negro Tom. 

And it is further ordered, adjudged and de- 
creed, that the appellants (except William 
Mason) pay no costs in this court on the ap- 
peal. 

Upon this judgment separate writs of error 
were sued out by William Mason, the master, 
John Jackson, the owner, William Stevenson, 
the mate, Charles Christie and Charles B. 
Young, the charterei^ of the Firm, and by the 
French claimants of the Blaireau. 

William Mason assigned for error, that no 
part of the salvage was decreed to him for his 
own use, on account of his merits and services. 

John Jackson, the owner of the Firm, assign- 
ed for error, that he was not allowed a reason- 
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able proportion of salvage; tliat the whole sum 
allowed and decreed to the owner and freight- 
ers, ought to have been decreed to him; and 
that the sums decreed to the two apprentices 
ought not to have been ordered to be paid to 
themselves or their proctor only. 

William Stevenson, the mate, assigned for 
error, that the share assigned him was inade- 
quate to his services, merits and situation. 

Christie and Young, the freighters of the 
Firm, alleged that the proportion allowed to the 
owner and freighters of the Firm was too small, 
in proportion to their risk; and that the propor- 
tion awarded the freighters was too small com- 
pared with that awarded to the owner. 

[The judgment of the circuit court was af- 
firmed in part by the supreme court, where it 
was carried by writ of error. 2 Oraneh (6 U. 
S.) 240.] 
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MASON et al v. The BLATREATJ. 
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MASON et al. v. BOOM CO. 

[3 Wall Jr. 252; i 20 Leg. Int. 12.] 

Circuit Court, W. D. Pennsylvania. Sept. 
Term, 1858. 

CONSTBUOTION OP STATUTES— FeDEKAL AND STATE- 

Rights — Ghaxts — Provisions. 

1. Although it is a settled rule of law, that 
when a proviso to a grant of any kind is repug- 
nant to the grant itself, the grant is good and the 
proviso only void, yet this is a rule which is to 
be taken with modifications. And in the con- 
struction, especially of American statutory 
grants in derogation of common right, passed as 
private acts, . of tentimes are in our legislatures 
inconsiderate, and after having been ingenious- 
ly drawn beforehand, by persons who had a spe- 
cial and not allowable interest of their own in 
view, and who have contrived language to carry 
their object, in such a way that the legislature 
less acquainted than they with exact facts, could 
not discover the precise import of the words 
used, the rule is always to be taken in subor- 
dination to the greater rule of law, that the 
true intention, as apparent from the whole grant, 
is to be effectuated. 

2. Hence, if on a whole case, reference being 
largely had to the public interests, in determin- 
ing this point, it appears that a grant meant to 
give rights in case those rights could be enjoyed 
in a certain way, in which way it is plain, aft- 
er experiment, that they cannot be enjoyed, then 
the whole grant is void. And in such case it 
makes no difference whether the qualification to 
the grant be put in adjectitiously and after an 
absolute previous grant, or whether it be put in 
previously and as a condition precedent. 

3. No state of the federal Union, by declaring, 
in a grant which it makes of certain rights, that 
any question which arises under that grant, shall 
be determined in such or such a way. can pre- 
vent any class of citizens from suing in the fed- 
eral courts, if, by the constitution and statutes 
of the United States, they have a right to sue 
in such courts. 

4. Semble, that the Pennsylvania statute of 
1806, which enacts that in "all cases where a 
remedy is provided or duty enforced, or anything 
directed to be done by an act or acts of assem- 
bly of this commonwealth, the directions of the 
said act shall be strictiy pursued, and no penalty 

1 [Reported by John William Wallace, Esq., 
and here reprinted by permission.] 



shall be inflicted, or anything done agreeably to 
the provisions of the common law, in such cases, 
further than shall be necessary for carrying such 
acts into effect " has reference to legal remedies 
only, and having been passed, when the equita- 
ble remedy of injunction was unknown in Penn- 
sylvania, does not enjoin injunction. 

This was a bill for injunction against stop- 
ping the complainants' lumber while it was 
floating down the Susquehanna; the case be- 
ing thus: 

A statute of Pennsylvania— Act March 29, 
1849 [Laws 1849, p. 245]— made certain per- 
sons a corporation, under the name of the 
West Branch Boom Company, and authoi*- 
ized them to erect at a certain point on the 
Susquehanna, (a public highway of Penn- 
sylvania,) such boom as might "be necessary 
for stopping and securing" lumber floating 
upon that river; giving them toUage; with 
a proviso that the boom should not extend 
more than half way across the river, and 
be so constructed as to admit the safe passage 
of rafts, boats and lumber, and not impede 
the navigation of the river. A second pro- 
viso not very consistent with the general 
scope of the law, enacted, that no lumber 
should be stopped without a written request 
from the owner, and that "a free and unob- 
structed passage shall at all times be kept 
open, so that the navigation shall be as free 
as it is now;" i. e., before the boom was 
constructed. It then provided that if any 
persons should "suffer damage by the exer- 
cise of the powers herein granted," and the 
parties injured and the boom company could 
not agree on the damages, "the court of com- 
mon pleas having jurisdiction in the county 
where the boom is," should cause them to be 
ascertained by three freeholders, whom the 
court should appoint; and their report be- 
ing confirmed, should have the effect of a 
judgment: with a right of appeal to a jury. 

A previous well known general statute of 
Pennsylvania, passed in 1808,— Act March 21, 
§ 2 [Thompson's Laws Pa. 1805-06, p. 569],— 
it is here necessary to say, enacts that in "all 
cases where a remedy is provided or duty 
enforced, or anything directed to be done by 
an act or acts of assembly of this common- 
wealth, the directions of the said act shall be 
strictly pursued, and no penalty shall be in- 
flicted, or anything done agreeably to the 
provisions of the common law, in such cases, 
furtlier than shall be necessary for can-ying 
such acts into effect." 

In this state of the law, the complainants, 
who were citizens of Rhode Island and Con- 
necticut, were floating rafts down the Sus- 
quehanna, which got into the boom of the 
defendants, and were detained there several 
weeks; and having filed their bill as above 
stated against the defendants, praying that 
they might be enjoined from stopping it, the 
case came on to be heard on this bill and the 
answer to it. 

The answer did not deny that the logs were 
detained, nor that the complainants might be 
damnified by such detention, but it alleged 
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that the defendants could not help what oc- 
curred; that they were doing their best to 
in-event all unnecessary detention; that their 
boom -was constructed in the best manner, 
and according to their act of incorporation, 
and that if any detention occurred, not au- 
thorized, it was unavoidable, and an incident 
to the lawful exercise of their franchise: 
damnum absque injuria. It submitted, im- 
pliedly, that the power to make a boom of 
specific dimensions, which dimensions were 
here complied with, was clearly and primar- 
ily given; and if the law, subsequently, and 
by way of proviso, declared that in making 
the boom, impossibilities should be accom- 
plished—that is to say— if it declared (which 
it seemed to do) that while the boom came 
one-half across the river, the navigation should 
be just as absolutely unobstructed as if there 
was no boom there at all— such a proviso 
it was— a proviso which provided for a physi- 
cal impossibility, and for a thing inconsistent 
with and repugnant to the main object of the 
grant— which was void, and not the enacting 
clause which expressed the chief scope of the 
act, viz.: the power to build the boom. It then 
opposed to the prayer for an injunction, these 
objections: 

I, That the rivers of Pennsylvania, though 
highways for its citizens, were not necessa- 
rily so for the citizens of other states. 

n. That the act authorizing the boom pre- 
scribed the manner in which any one ag- 
grieved should get satisfaction, and the more 
ancient, well known and general statute of 
1806, declared that in such a case no other 
remedy could be had. 

Messrs. Armstrong and Maynard, for com- 
plainants. 

Mr. Linn, for the Boom Company. 

GRIER, Circuit Justice. The objection that 
the river is made a highway only for citi- 
zens of Pennsylvania, and that the complain- 
ants claim rights as Pennsylvanians, while 
they deny their character as citizens, is an- 
swered by that article of the constitution of 
the United States which declares that "the 
citizens of each state shall be entitled to all 
privileges and immunities of citizens in the 
several states." The complainants have a 
right to hold land in Pennsylvania, to erect 
mills and use the public highways by land or 
water, as freely as citizens of Pennsylvania, 
and have, moreover, a right to sue a citizen 
of Pennsylvania, or a corporation, the mem- 
bers of which are presumed to be citizens of 
Pennsylvania, in this court 

To the second objection— that one founded 
on the specific remedy given by the act of 
incorporation and the general Pennsylvania 
statute of 1806— there are several answers, 
each of which is conclusive. 

I. The legislature of a state cannot take 
away the privilege conferred by the consti- 
tutional laws of the Union upon citizens of 
other states, to sue in the courts of the Unit- 
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ed States, by enacting a special remedy in 
their own county courts. 

II. It has never been decided that the act 
of 1806 has reference to any other than legal 
remedies and penalties. At the time that act 
was passed the equitable remedy by injunc- 
tion was unknown, or at least not in use in 
Pennsylvania. 

III. The act of incorporation gives the spe- 
cial remedy only in cases where persons 
suffer damages "by the exercise of the pow- 
ers granted to the corporation;" whereas the 
complainants charge that they have been 
injured by an exercise of powers not granted 
to the corporation. If this were a case where 
complainants' land was taken, or the water 
diverted from or turned upon it, or any other 
injury, direct or indirect, caused by the legiti- 
mate exercise by the defendants of the pow- 
ers granted in their act of incorporation, the 
remedy provided by the act might have been 
pursued. But has no application to the pres- 
ent case; and more especially so, as the bill 
does not demand the removal of the boom as 
a nuisance, but only an injunction against the 
exercise of powers not granted by law to the 
corporation. 

The only question, then, that remams, is 
whether the company have a right to stop 
the logs of the plaintiffs, and detain them 
for weeks from passing down the river with- 
out their consent. Confused and contradic- 
tory as the language of the statute is, we 
need not grope for its meaning through its 
various sections. This much, however, we 
may assert as quite plain: That when the leg- 
islature granted this franchise to the defend- 
ants, it was on the representation of the 
grantees, and the understanding of all con- 
cerned, that a boom could be kept up, which 
would not necessarily infringe the public 
right of navigation. It is a condition of the 
grant, that the corporation shall not detain 
the logs of those who do not wish it; the 
company have no power to do so, and in ac- 
cepting the franchise and acting under it. 
they have admitted their ability to exercise 
their powers without injury to the rights of 
others. 

The assertion involved in the answer that it 
is impossible to construct the boom which is 
authorized, so as to separate the logs and 
give those a free passage which they have 
no right to detain, amounts to a confession 
that their boom is a nuisance. If they cannot 
so construct it as to detain only the logs of 
those who request this duty of them, and not 
detain the property of those who do not, they 
have a franchise which, by their own show- 
ing, is impossible to be exercised. They must 
take it with its burthens as well as its bene- 
fits, or not take it at all. It would be a 
strange construction of their franchise, which 

would permit them to exercise prohibited 

powers, because convenient for the exercise 

of those granted. 
Injunction decreed. 
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MASON V. CLAPP. 

[Holmes, 417; i 21 Int. Rev. Rec. 268; 7 Leg. 
Gaz. 277.] 

Circuit Coart, D. Massachusetts. Sept 3, 1874.2 

Internal Rbtenue— Sdccession Tax — Life Es- 
tate—Terminated AFTEK KEPEAL. 

1. Under the internal revenue acts of June 30, 
1864 [13 Stat. 223], and July 13, 1866 [14 Stat. 
98], no succession tax accrued against a devisee 
of real estate in fee, after a life estate in another, 
until the termination of the life estate. 

2. Such tax therefore cannot lawfully be as- 
sessed against such devisee where the life estate 
began before, and terminated after, the date 
fixed for the repeal of the succession tax by the 
act of July 14, 1870 (16 Stat. 256), the seven- 
teenth section of which provided that the repeal 
should not prevent the levy and collection of 
"taxes properly assessed, or liable to be assessed, 
or accruing under the provisions of former acts," 
and that the act should "not be construed to af- 
fect any act done, right accrued, or penalty in- 
curred under former acts." 

[Cited in United States v. New York Life Ins. 
& Trust Co., Case No. 15,873.] 

[This was a suit by William P. Mason 
against Otis Clapp for the recovery of tax 
claimed to have been paid after the repeal of 
the' succession tax act.] 

Russell & Putnam and J. B. Warner, for 
plaintiff. 
George P. Sanger, for defendant 

SHEPLEY, Circuit Judge. This is an ac- 
tion brought in the state court, and removed 
by the defendant to this court by certiorari, 
to recover a succession tax paid under pro- 
test to defendant as collector of internal 
revenue for the Fourth Massachusetts dis- 
trict- The writ is dated Nov. 20, 1873. 

William P. Mason, the plaintiff's testator, 
died Dec. 4, 1867. By his will, the real es- 
tate upon which the tax in question was 
levied, was devised to his widow for her life, 
or until she should cease to occupy the same 
as a place of residence, and upon her death 
or ceasing so to occupy the same, to the 
plaintiff. The widow occupied the said real 
estate as her residence until her death, on 
June 17, 1872. May 15, 1873, the tax in ques- 
tion was assessed by [Jonathan H. Mann,] 3 
the assessor of said district; and, May 31, 
1873, plaintiff paid defendant said tax under 
protest, to avoid distraint or other forcible 
process to collect the same. June 9, 1873, 
plaintiff duly made claim upon the commis- 
sioner of internal revenue for the refunding 

1 [Reported by Jabez S, Holmes, Esq., and 
here reprinted by permission.] 

2 [AfHrmed in 94 U. S. 589.] 

8 [From 21 Int Rev. Rec. 268.] 
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of said tax, for the reason that the said 
property did not vest in possession in the 
plaintiff until the death of the testator's 
widow, which occurred after Oct 1, 1870, the 
date at which the repeal of the succession 
tax went into effect, and that the tax had 
not accrued at said date so as to come Avithin 
the saving clause of the act of repeal. Act 
July 14, 1870, § 17 (16 Stat.). Nov. 15, 1873, 
the commissioner of internal revenue reject- 
ed the appeal, "for the reason that the tax 
was due, properly assessed, and collected," 
within said saving clause, "as held by the 
circuit court of the United States for the 
district of Massachusetts, in the case of May 
V. Slack" [Case No. 9,336]. If upon the above 
facts the court are of opinion that the tax 
was wrongfully assessed and collected, judg- 
ment is to be entered for the plaintiff for six 
hundred dollars, with interest from May 31, 
1873; otherwise judgment for the defendant. 
The act of July 14, 1870 (16 Stat. 256), re- 
pealed the special tax "on legacies and suc- 
cessions" imposed by the internal revenue 
act of 1864. This repeal took effect on the 
first day of October, 1870. The seventeenth 
section of the act of July 14, 1870, provides 
that "all acts and parts of acts relating to 
the taxes herein repealed, and all the provi- 
sions of said acts, shall continue in full force 
for levying and collecting all taxes properly 
assessed, or liable to be assessed, or accruing 
under the provisions of foi-mer acts or draw- 
backs, the right to which has already accrued 
or which may hereafter accrue under said 
acts; and for maintaining and continuing 
liens, fines, penalties, and forfeitures in- 
curred under and by virtue thereof; and this 
act shall not be construed to affect any act 
done, right accrued, or penalty incurred un- 
der former acts, but every such right is here- 
by saved." 

^ The tax in this case was not assessed, or 
liable to be assessed, before the first day of 
October, 1870. It is, however, claimed that 
the beneficial interest of the plaintiff having 
acci-ued Dee. 4, 1867, on the death of William 
P. Mason, the testator, its liability to the suc- 
cession tax or duty, when it became vested 
in possession, was saved by the exceptions 
of the seventeenth section in relation to 
taxes "accruing" and "rights accrued" under 
former acts. 

Section 126 of the act of 1864 (13 Stat. 287), 
defined a "succession" to denote the devolu- 
tion of title to any real estate. "By the pro- 
Tisions of the succeeding section, "every past 
or future disposition of real estate by will, 
deed, or laws of descent, by reason whereof 
any person shall become beneficially en- 
titled, in possession or expectancy to any 
real estate, or the income thereof, upon the 
death of any person dying after the passing 
of this act, shall be deemed to confer on the 
person entitled, by reason of any such dispo- 
sition, a 'succession,' and the term 'succes- 
sor' shall denote the person so entitled." 
The duty payable in case of such succession 
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varied accordins as the successor's degree 
of consanguinity was nearer or remote to the 
predecessor, frcm one per centum in case of 
a successor of lineal issue, or a lineal ances- 
tor of the predecessor, to a duty of six per 
centum in case of a sti-anger in hlood, or one 
far removed in degree of collateral consan- 
guinity. Provision was also made, that 
where, before any successor hecame entitled 
to the estate in possession, his interest, hy 
reason of death, passed to any other suc- 
cessor, only one duty should be paid, and 
should be due from the successor who first 
should become entitled in possession; but 
such duty should be estimated at the highest 
rate which, if every successor had been sub- 
ject to duty, would have been payable by 
any one of them. The duty was not pay- 
able until the successor became entitled in 
possession. Act 1864, § 137 (13 Stat.^ 289). 
By the provisions of section 145, th^ duty 
became a lien on the succession after assess- 
ment. By the act of July 13, 18G6 (14 Stat. 
140, 141), the assessment was to be made at 
the expiration of thirty days after the suc- 
cessor came into possession. 

Thus, it will be seen that on the first day 
of October, 1870, when the repealing act took 
effect, it was uncei-tain when any duty was 
to be paid, upon what value it was to be 
paid, at what rate of duty it was to be as- 
sessed and payable, and against whom it 
would be assessed. No tax had then ac- 
crued or was accruing against William P. 
JIason. Before any one became entitled in 
possession, the succession might pass by 
death, by the laws of descent or otherwise, 
through many different persons. Although, 
when a successor became entitled in posses- 
sion, the duty would have been assessable at 
the highest rate to which any successor in 
the line would have been liable had he come 
in possession, the duty did not accrue 
against that one or any other of the suc- 
cessors in the line, except the one who be- 
came entitled In possession, and not against 
him until he became so entitled. When he be- 
came so entitled in possession, the duty ac- 
cmed against him; the "right accrued," al- 
though the assessment could not be made un- 
til the expiration of thirty days. Only one 
duty accrued against only one successor, 
however many there might have been In the 
line of succession. If the successor who be- 
came entitled in possession died before the 
first day of October, 1870, and the thirty days 
had not elapsed and the assessment had not 
been made, the case would have been within 
the exception, because the duty would have 
accrued against him. The right to the duty 
would have become absolute; the rate of 
duty would have become fixed; and the per- 
son liable to pay it would have been deter- 
mined. 

The evident intention of this exception was 
to provide for levying and collecting such 
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sums as should have been assessed before 
Oct. 1, 1870, and such duties as before that 
time had accrued against any particular per- 
son, where, as against him, the right had ac- 
crued and become absolute, although the as: 
sessment had not been mad6. The expres- 
sion used in section 134, "but such duty shall 
be at the highest rate, which, if every suc- 
cessor had been subject to duty, would have 
been payable by any one of them," recog- 
nizes the fact that only that successor was 
subject to duty who entered into possession. 
The definition of a succession in section 127, 
malilng it embrace interests "in e^ect- 
ancy," does not aid in the construction of 
this excepting clause, as it could not for a 
moment be contended that a duty accrued 
against one having only a contingent inter- 
est. In sections 125 and 128 the duty is re- 
ferred to as accruing at the time of the final 
ascertainment of the tax, and the interest in 
the succession as accruing when the succes- 
sor Is entitled to possession. As the act of 
1870 provided that taxes upon real or per- 
sonal estate which may by any disposition 
become subject to trusts for charitable pur- 
poses are repealed, and no such taxes, wheth- 
er already levied or not, shall thereafter be 
collected, the plaintiff might have disposed 
of his interest before the termination of the 
life estate, by a conveyance in trust for char- 
itable purposes, so that no tax would have 
been payable upon It. A duty could not 
have accrued as against him, when it was in 
his power so to dispose of the estate that no 
duty would ever be payable upon that suc- 
cession. 

The case of May v. Slack [supra] was a 
case where the testator died in February, 
1870, having made by will certain pecuniary 
legacies, which were paid by his executors 
in April, 1871. It is plain that the duty had 
accrued on these legacies, because they were 
then absolutely due to the specific legatees. 
The legacy was debitum in praesentl, even 
If It was solvendum in future. The amount 
was fixed; the rate was determined; the 
person ascertained who was to receive the 
legacy; the person ascertained who was to 
pay the duty. No one of these elements ex- 
ists In this case, and the case before the court 
cannot fall within the rule or the reasoning 
In the opinion In that case. If the duty in 
this case was rightly assessed, then it fol- 
lows that It would be necessary to continue 
the whole machinery of the internal revenue 
system to assess and collect duties upon re- 
mainders, whenever, after the lapse of years, 
the life estate determines. It is clear, from 
the general policy of the statute, that the ex- 
cepting clause was never designed to have 
that effect 

Judgment for plaintiff for six hundred dol- 
lars, with interest from May 31, 1873. 

[This judgment was affirmed by the supreme 
court, in writ of error. 94 TJ. S. 589.] 
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Case "No. 9,S34. 

MASON et al. v. CROSBY et al. 

[1 Woodb. & M. 342.] i 

Circuit Court, D. Maine. Oct Term, 1846. 

Fraud — Sale of Land— Examination — Matteks 

WITHIN Vendor's Knowledge— Part Owner 

— Ratification— Liability. 

1. Where a bill claims relief on account of 
fraud in a sale, it may be sufficient or broad 
enough, in form, to justify a decree against tie 
sale, if a gross mistake appears. 

2. But a sale will not, on account of such a 
mistake alone, be rescinded, if a party had full 
opportunity to examine the land sold, and did 
examine it. 

[Approved in Shaddle v. Disborough, 30 N. .T. 
Eq. 381. Cited in Greene v. Harris, 10 R. 
1. 384.] 

3. Such an examination, however, will not pre- 
vent a recovery for fraud, if falsehood was prac- 
tised in respect to some of the examination, and 
the quality of timber and size of the streams on 
it to float timber, or any matter more within the 
vendor's knowledge; and the purchaser, rely- 
ing in part on the false representations, made 
only a slight and general examination himself. 

[Cited in Smith v. Babcock, Case No. 13.009; 
Clark V. Slanufacturers' Ins. Co., Id. 2,829; 
Simpson v. Wiggin, Id. 12,887.] 

4. If such falsehood is practised by one of two 
owners of the paper title, and one of six owners 
in interest under subordinate contracts, it viti- 
ates the whole sale; and the same result fol- 
lows, if it was practised by a third person, who 
had a bond for a deed from some of the owners 
in equity, and who made the contract of sale, 
and the terms of which the owners of the paper 
title, and the grantors in the sale, adopted and 
carried into effect. 

[Cited in Foster v. Swasey, Case No. 4,984; 
Iowa Economic Heater Co. v. American 
Economic Heater Co., 32 Fed. 737.] 

[Cited in Prate v. Philbrook, 41 Me. 133; 
Grant v. Beard. 50 N. H. 133.] 

5. The grantors thus ratify the whole sale, 
and cannot take the benefit of it, by receiving the 
price agreed on, without being liable at the same 
time dviliter on account of the false representa- 
tions made in order to procure that price and 
the sale. 

[Cited in Veazie v. Williams, 8 How. (49 U. S.) 
157.] 

6. If the sale be rescinded, the grantors be- 
ing the only respondents, are liable severally to 
refund the money each has received and retained 
for his equitable share in the premises; but are 
not responsible after the lapse of several years 
for the money, which was immediately paid over 
to the other equitable shareholders. Nor are 
they now responsible for that part of the money, 
which was paid to the agent for his services, and 
never came into their hands, when the lapse of 
time has been such that he is dead and insol- 
vent 

7. A delay in rescinding a contract, and in in- 
stituting proceedings for a recovery of the mon- 
ey, though not so long as to be a technical or 
equitable bar, by the statute of limitations, to 
any relief, yet may be so long as to change the 
positions of the parties and their remedies over 
on third persons, and thus excuse them in equity 
for the sums paid over to such third persons. 

[Cited in Packard v. The Louisa, Case No. 
. 10,652; Smith v. Babcock, Id. 13,009; Al- 
my v. Wilbur, Id. 256.] 



1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



8. If a vendor or his agent make a false repre- 
sentation, which is material, it vitiates the sale, 
though it was not known at the time to him to be 
false. 

9. The notes given to the respondents for the 
benefit of all interested and not yet paid bv the 
plaintiffs, are to he lefunded and cancelled so 
far as in their possession and control. 

10. On doing this and making the payments 
aforesaid, equal in amount to their shares in eq- 
uity, the plaintiffs must reeonvey to the respond- 
ents respectively all interest in their shares of 
the premises, and another deed to them in trust 
for the other owners in equity, of all interest in 
so much of the residue of the land as the excess 
of the notes given up bears to the whole consid- 
eration. 

11. Where one of the complainants had re- 
leased all his interest in the land to the others, 
it was held to be no bar to a joinder of him in 
the bill to set aside the original trade and refund 
what had been paid. 

[Cited in Veaaie v. Williams, 8 How. (49 U.S.) 
159.1 

12. If the parties to the conveyance are made 
respondents, but not all those interested in equi- 
ty in the land, it is no ground of objection to a 
recovery on the merits against the respondents 
for their shares. 

This -was a bill in equity, in behalf of Ho- 
ratio Mason, David Daniels and Amos C. 
Leland, against James Crosby and Deouat 
Barstow. It was filed August 20th, 1841, and 
alleged, that on the 24th of August, 1835, the 
respondents were owners of about six thou- 
sand acres of land, called the "Munroe Gore," 
in the county of Washington and state of 
Maine. That about the 1st day of said Au- 
gust, they authorized Joseph Porter and Wil- 
liam P. Boynfon to give to one Nathaniel 
Fifi.eld a bond or contract in writing, condi- 
tional to convey said gore, on certain terms 
therein mentioned; and this contract was giv- 
en to enable Fifield to negotiate a sale for 
the benefit of Crosby and Barstow and oth- 
ers. It next ayerred, that Pifield, acting un- 
der said contract, and w^ith the knowledge 
of Crosby and Barstow, and for their bene- 
fit, and for the purpose of selling the land 
at an exaggerated price, and to deceive the 
plaintiffs, did procure, by sinister means, 
Samuel Sawyer and Joseph Sawyer to exe- 
cute certificates, dated April 20th, 1835, at 
Stephens, saying that the average quantity of 
pine timber then standing an said gore, would 
exceed six thousand feet per acre, and the 
spruce four thousand fire hundred to five thou- 
sand feet per acre, and a large part of the tim- 
ber was "handy to haul," or put in, and Samuel 
said he had "recently explored it," and that it 
was situated on the Sehoodiac waters. It fur- 
ther ayerred, that these certificates were false, 
and so known to be to Fifield and the re- 
spondents, or might and ought to have been 
so known to the latter. " The bill, after sev- 
eral other avei-ments, either not material or 
not proved, alleged that Pifield further de- 
clared the timber could be cut and floated 
to market twice a year from said land, where- 
as in truth it cannot be done without great 
difficulty oftener than once in two years. 
The bill next charged that, influenced by 



£16 Fed. Cas. page 1017] 



cCase No. 9,234) MASON 



such false declarations and certificates, the 
complainants agreed with Fifield to purchase 
said gore at $8 per acre^ and on the 24th of 
August, 1835, obtained a bond from the re- 
spondents to convey the same, (which was 
in terms at the price of §6 per acre) and 
gave a bond to them in return to pay for 
the same within eight days, one fourth in 
money, and the residue in three notes, one 
to be paid each year with interest, and all 
to be secured by a mortgage of the premises. 
That before the deed and notes were exe- 
cuted, and to induce the complainants to give 
the latter, Barstow, one of the respondents, 
aven-ed, that there was more timber than 
the certificates stated, and that the land was 
worth $15 per acre, contrary to the truth, 
and they were thus persuaded, about the 1st 
of September, 1833, to complete said agree- 
ment, and pay the money and execute the 
notes, and take the deed of the land, as be- 
fore mentioned. That this amounted in all 
to about $48,000, of which near $10,000 was 
then paid, and in the whole $22,000 has been 
paid in money, and the rest, viz., $26,000, or 
thereabouts, in notes to the respondents and 
others their agents and creditors. Fifield was 
a,verred to have received of this in money 
and notes about $12,000, or at the rate of 
about $2 per acre. The bill concluded with 
a prayer to have the money repaid, and the 
notes to be delivered up to be cancelled, and 
to pay aU sums expended on the premises. 
Among other averments in the bill was 
one, that Fifield was dead, so as not to be 
liable for prosecution; and in a supplemental 
bill, which the plaintiffs had leave to file and 
did file, October, 1845, it was further alleged, 
that Fifield, beside procm.*ing and using false 
certificates by others, did himself make false 
representations as to the quantity of timber 
on said land, representing it to be twelve 
thousand feet of merchantable pine on one 
occasion, and eight thousand on another; 
that relying on Fifield's representations, they 
were induced to agree to look at the land, 
with a view of purchasing it, and started for 
that purpose, but by false statements of Fi- 
field, were led to return without examining 
the premises, and to purchase the same on the 
terms before detailed; and in reliance on the 
falsehoods stated by him and by others 
through his procurement, they obtained the 
bond for the land, arranging with Fifield to 
pay $6 per acre to Crosby and Barstow, and 
the other $2 to Fifield, as his share or com- 
missions in the purchase money for his agen- 
cy; that Crosby and Barstow ratified all the 
doings of Fifield, and while the papers were 
preparing to complete the purchase, Bar- 
stow, in order to induce the plaintiffs to take 
the deed, averred that more timber would be 
found on the land than had been stated in 
the certificates, and that there was no doubt 
of the facilities in getting it off, and that the 
certificates could be relied on; whereas Bar- 
stow knew the falsehood of all this, and 
meant thereby to deceive the complainants. 



It was further averred, that Edward Mun- 
roe, in 1830, purchased this gore of land of 
the state of Maine for $1,500, or about twen- 
ty-five cents per acre; and then sold a per- 
mit to one Todd, to cut the timber therefrom, 
for the sum of $1,500; and it was cut accord- 
ingly before 1835, not leaving thereon over 
five hundred thousand feet of both pine and 
spruce; and that all this was known or ought 
to have been known to the respondents. 

The answer of Crosby alleged, that he had 
given no authority to Boynton to employ Fi- 
field, nor had himself employed Fifield to sell 
the Munroe Gore; that he had no knowledge 
and gave no assent to Fifield's statements or 
doings, nor to the obtainment or use of the 
certificates of the Sawyers. That in the 
spring of the year 1835 he purchased one sixth 
of this gore of Edward Munroe, who had the 
equitable title; but the deed was given by the 
commonwealth of Massachusetts, and mn 
to him and Barstow for the whole. That he 
never owned any more of the land than one 
sixth, and paid therefor $2.25 per acre. That 
before the purchase it was agreed by the par- 
ties to the same that he, Crosby, should own 
one sixth, Barstow and Boynton two sixths, 
and Steplien Smith three sixths. That before 
the sale to the plaintiffs, Smith assigned his 
three sixths to J. D. Wilson, Samuel Thm-ston, 
Brazier Barstow and Joseph Porter, so that 
when the sale took place, Crosby owned one 
sixth, D. Barstow one sixth, Boynton one 
sixth, J. D. Wilson one eighth, Thurston & 
Barstow, as a firm, one eighth each, or equal 
to two eighths, and Joseph Porter one eighth. 
That the respondent Crosby took no part in 
the negotiation for the sale of the gore, being 
much engaged in other btisiness, and saying 
merely that he would sell his interest to any 
person for $6 per acre. That about the 24th 
of August, 1835, he understood from D. Bar- 
stow, that the plaintiffs were ready to give 
said price per acre, having been on the land 
and explored it to their satisfaction, and that 
all those equitably interested therein were will- 
ing the land should be thus sold. That he and 
Barstow therefore executed a deed of the 
same to the plaintiffs for that price, receiving 
$6,275.40 in cash, and the rest of the $33,852 
in notes, payable as before specified, secured, 
except two, by mortgage, of the date of the 
1st of September, 1835, and which notes he 
and D. Barstow agreed in writing to account 
for with the other owners, when paid, in the 
ratio of their respective interests. That he 
knew nothing of any false representations by 
any one, and authorized none; that he received 
only the sura of money and notes before 
named, and has divided them as agreed, ex- 
cept that two notes are still unpaid. That on 
the 4th of June, 1836, he sold to D. Barstow 
all his remaining interest in the notes, being 
$3,332, for $2,741 from which he has since 
made a further deduction of $1,000, and took 
a conveyance of real estate of little value for 
the balance. That he has had no interest 
therein since. The answer further averred, 
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that prior to the purchase by the plaintiffs, 
he M'as informed and believes that they ex- 
plored the land in dispute, and were satisfied 
■vvith it; that after the purchase they again 
visited the same, and continued to think well 
of their pui-chase; and that they have since 
stated the respondents to be innocent of any 
fault in the sale thereof. It then asked that 
the other parties in intei-est should be made 
parties to this bill, and subjected to pay over 
all they received if the complainants prevail; 
and averred, that the mortgage back of the 
land has not been foreclosed; that the plain- 
tiff Daniels conveyed all his interest in the 
land to the other plaintiffs March 6th, 1S37, 
and the others afterwards, in 1838, compro- 
mised the controversy with D. Barstow, and 
that no fraud had at any time been practised 
by him in relation to this subject. 

Crosby tiled an answer also to the supplemen- 
tal bill, which, besides denying the material al- 
legations, similar to those in the original bill, 
averred that, though Boynton was partly in- 
terested in said land, he was not authorized 
by the other owners to give any bond to Fi- 
field or others for the sale thereof, nor does 
he know that Boynton had or used tibe Sawder 
ceitificates to aid in the sale, and professes 
ignorance of most that is not denied. He 
averred, that he traded with the plaintiffs 
himself in person, and under a belief that they 
had explored the land for themselves, and was 
not aware that Fifield had employed any mis- 
representations to, or made any agreement 
with, the plaintiffs; nor did he i-atify or in- 
tend to ratify any such; nor did he or X>. Bar- 
stow make any allowance to Fifield of $2 
per acre for selling the land. Nor have the 
plaintiffs offered to restore it, nor has he been 
guilty in any way of any fraud towards them. 

The original answer of D. Barstow stated, 
that he and Crosby jointly, in April, 1835, bar- 
gained with Munroe for the Munroe Gore, and 
Munroe obtained a deed thereof to them from 
the state of ilassachiisetts the 2d of May, 
1835, at §2.25 per acre. The other averments 
were similar to those in Crosby's answer, ex- 
cept that Thurston and Brazier Barstow each 
owned one eighth, and that the respondent 
gave a verbal refusal to Boynton of his in- 
terest in the land at $6 per acre, but made no 
contract whatever with Fifield, nor authorized 
any. Nor did he know of any connection of 
Fifield with the sale, till a few days previous 
he understood Fifield had gone with the plain- 
tiffs to explore the same; and on the morning 
of the 24th of August, 1835, Fifield told him 
that the plaintiffs had been on the land and 
refused to buy on certificates. The respond- 
ent then supposed that Fifield claimed to act 
under a belief that he, Barstow, was willing 
to sell his interest in the land at $6 per acre, 
and that Fifield was entitled to any sum over 
$6, which should be obtained; and the respond- 
ent was informed that Boynton and Porter 
had given to Fifield such a premium to sell 
the land, and that it had expired some days 
before the 2Stii of August, 1835. That hav- 



ing stated his willingness to sell at this price, 
he was ready to do it, and that it was no high- 
er than other lands were then selling for. 
That the plaintiffs applied to him that day 
to purchase the same at ?6 per aci'e; said they 
had been on it, and the timber had not been 
represented too high, and, after consulting 
with the others in interest, he agreed to sell 
to them the same and did sell it, as described 
in Crosby's answer. He denies any knowledge 
of any false representations, or certificates, 
or making any such representations himself, 
but admits that he carried the deed from 
Crosby and himself to Boston, to deliver it, 
if the money was paid and the notes executed 
in conformity with the bond, though the busi- 
ness was not finished there, but afterwards at 
Bangor. That Mason, in October, 1835, sub- 
sequent to the purchase, went upon the land 
again, and expressed himself satisfied with 
the pm-chase, and, in April, 1836, paid the 
notes then falling due to Munroe; and the re- 
spondent, relying on the solvency and in- 
tegrity of the plaintiffs, bought out, in March, 

1836, Boynton's interest in the notes then un- 
paid, and the interest of Crosby; and that the 
plaintiffs signified to him no dissatisfaction 
with the purchase, till on the return of Mason 
from another examination of the land in Oc- 
tober, 1836. That Mason then and since has 
proposed to have the respondents take back 
a part of the land; but did not pretend the 
respondents had wronged him, or that he 
bought except on his own knowledge, as the 
respondents had no personal acquaintance 
with the land and timber till the summer of 

1837. That Barstow then examined the same,^ 
and found some good pine, an "immense quan- 
tity of spnice, a good deal of cedar," and "a 
large quantity of good farming land," and 
sold to Edward Holyoke, in March, 1838, one 
half the notes and mortgages at the rate of 
$3 per acre, and with reference solely to the 
value of the land and timber. That in July 
and August, 1838, Mason and Leland pro- 
posed to abandon the land to him, if all the 
notes were obtained and sun-endered, but it 
was not done, as other notes existed than 
those over which he had control. That after- 
wards the other notes were obtained, and all 
placed in his hands to be thus surrendered, 
and he notified the plaintiffs to make out the- 
release and receive them. But they neglect- 
ed to do the same, and filed the present bill,, 
without any further negotiations in respect 
to the subject. That he considered the 
whole matter to be thus compromised, but if 
it is not, prays that the other persons inter- 
ested in the land be made parties. 

Barstow filed also an answer to the supple- 
mental bill, which repeats the material de- 
nials in his former answer, except admitting 
that Boynton may have given a bond to- 
Fifield for the land at §6 per acre, but de- 
nies any agency conferred on Fifield to sell 
for the owners. It further denies, that Boyn- 
ton had the certificates of the Sawyers, to 
use for the defendants, or that the defendants 
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autliorizea the use of them, or knew that Fi- 
field had made misrepresentations, or knew 
that the timber had been cut from the gore 
by Todd, or that it was so cut to such an ex- 
tent, as averred in the supplemental bill; 
though the respondent does not know, and 
never pretended to know, the exact quantity 
of timber on said land. That he knows noth- 
ing of Fifield's statements to the plaintiffs, 
and did nothing to secure $2 per acre to Fi- 
field as agent, over and above the $6 per 
acre to be paid the owners; and that the 
bargain was made by .him with the plain- 
tiffs at Bangor, and that Fifield was not 
pi-esent, except once coming in on other busi- 
ness, and that he knows nothing of the 
terms agreed on by Fifield, That he and 
Crosby knew nothing personally of the land, 
but believed it to be heavily timbered, and 
nothing of its being cut off by Todd under a 
permit from Munroe, or of Fifield's repre- 
sentations about it That Fifield did intro- 
duce the plaintiffs to the owners, as persons 
who wished to purchase, but left them to 
conclude a bargain; and, though once pres- 
ent, he took no part in the negotiation, and 
tbey knew nothing of his being entitled to 
the excess over $6, or had made any sale 
for them, and which they . were adopting. 
That Fifield agreed to pay his expenses to 
Boston, and that he would see that the pur- 
chasers should pay him, when he, Barstow, 
went to deliver the deed, else the owners 
would not realize .$6 per acre, and that Fi- 
field did pay him. That he said nothing to 
the respondents or BuUard with a view to' 
deceive, or which he did not then believe to 
be true, or to induce them to go on and 
complete the bargain. This respondent de- 
nied all fraud in the sale, or any mutual 
mistakes in regard to the timber, or any at- 
tempt to harass the plaintiffs with suits, 
but supposed all to have been adjusted. He 
corrects one mistake in his fox'mer answer, 
as to the first time when he heard that Boyn- 
ton and Porter had given a bond to Fifield, 
and says it was a few days before the con- 
tract of sale with plaintiffs, August, 183o, 
and not after. 

The evidence in the case was voluminous, 
and so much of it as is material to the facts 
found by the court, and legally proved and 
bearing on the questions of law settled,- will 
be referred to in the opinion. 

Mr. Bishop and Fessenden & Deblois, for 
plaintiffs, 

W. P. Fessenden and Mr. Kent, for re- 
spondents. 

WOODBURY, Circuit Justice. It is a mat- 
ter of regret, that the bills in this case, both 
the originarand supplemental, are not drawn 
with more precision- Several important mat- 
ters are alleged only indirectly, and it is un- 
usual that so many others, introduced with 
directness enough, are not even attempted to 
be proved. In the answers, also, some things 



are alleged, which are not responsive to the 
bill, and much difficulty is caused in settling 
first what is duly set out in both, and next 
what is properly proved of that which is duly 
set out. But from the whole it is undoubted, 
that the plaintiffs intend to claim relief on 
account of a fraud in the sale of the land in 
controversy, and not on account of a gross 
mistake. "Whethei", when fraud alone is 
averred and a mistake alone is proved, a re- 
covery can be had on the latter ground— the 
allegations of fraud being considered broad 
enough to include a mistake— need not be 
here considered. See on this. Smith v. Bab- 
cock [Case No. 13,009], Oct. Term, 1S46, Mass. 
Dist. Because, if there is not proved some 
falsehood or fraud, material in this ti-ansac- 
tion. it is doubtful whether the plaintiffs 
could recover for a mistake alone when they 
had so ample an opportunity to examine the 
land before the purchase, and undertook to 
make the examination, and expressed them- 
selves satisfied with the result. On this, the 
case of Warner v, Daniels [Id. 17,181] may be 
regarded as decisive; and may be referred ta 
for the precedents in support of that view. 
It was settled there, that though means of 
knowledge and explanation will usually de- 
feat a rescinding of a contract for mere mis- 
takes, yet it wUl not prevent a recovery for 
fraud, if that was practised in important par- 
ticulars, relied on by the purchasers. 

If the falsehood rendered the examination 
less perfect and full, or made the statements 
of the party to be in part confided in, as in 
respect to details, extending personal inquiry 
only to general matters and general appear- 
ances, the falsehood vitiates the whole. See 
cases cited in Smith v, Babcock [supra], and 
Tuthil V. Babcock [Case No. 14,275], (Mass.) 
Oct. Term, 1846. Thus if a vendor affirm the 
rent to be more than it is, it is a fraud for 
which he is liable; as that lies more within 
his private knowledge, even if the vendee 
made some further inquiries. Risney v. Sel- 
by; 1 Salk. 211; Pasley v. Freeman, 3 Durn. 
& E. [3 Term. R.] 51; 2 Esp. 572. Other- 
wise, if it was not so, and the truth could 
easily be ascertained. Harvey v. Young, 
Yel. 21; Leakins v. Glissel, 1 Sid. 146. 

The next question then is, whether false- 
hood or fraud were pi-actised in leading the 
plaintiffs to purchase the land of the respond- 
ents at the high price given. If they were, 
the sale was void, provided they were prac- 
tised by either of the respondents, or by any 
person whom they previously employed as an 
agent to make the sale, or whose acts m ne- 
gotiating the sale they ratified or adopted 
afterwards. They would be thus liable, if 
the plaintiffs relied mainly on the statements 
thus falsely made to them, though some ex- 
amination of the premises and timber may 
have been attempted by them, but carried on 
slightly, or imperfectly, or erroneously in con- 
sequence of such reliance on what was false. 
See Warner v. Daniels [supra]; Harding v, 
Randall, 15 Me. 332; 2 Hayw. 240; Lit Sel. 
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Cas. 218; 14 Yes. 7, 289; 3 Cow. 537; 2 Ves. 
Jr. 628. 

Nor is it material in this case, wlietlier or 
not eitlier of the respondents or their agent 
knew to be false what was stated by any 
of them, provided he did state what was not 
tnie, and it was to a material point and was 
relied on. A vendor, in cases like this, is 
not in his own person or by another to throw 
firebrands, and say he is in sport, or make 
material statements which are untrue, and 
excuse himself by his own ignorance. 

In relation to the evidence of fraud here, 
it is not of that plenary character which is 
found in some of the eases that occurred in 
the speculating era of 1835. Nor is it brought 
home so clearly to one of the defendants, 
Crosby. So far as affecting him, it is rather 
as a fraud in law and an avoidance of the 
contract in respect to him in consequence of 
fi-aud, committed by others, with whom he 
was associated in interest, and whose acts 
in making the sale he adopted, and hence is 
bound by their misconduct in respect to the 
sale, rather than from any personal behavior 
of his own, which is proved to be either dis- 
honest or dishonorable. 

What, then, in the first place, are the lead- 
ing facts proved, from which to infer fraud? 
The great general fact, which is shown by 
full testimony, is, that the ISIimroe Gore, in 
April, 1835, cost the respondents only §2.25 
per acre; and that this was two dollars per 
acre more than it cost Munroe only five years 
previous, with timber on it then, which had 
since been sold by him for a sum equal to 
all the original cost. The next fact of this 
character so proved is, that in only four 
months after their purchase, without making 
any improvements, the complainants were 
by some means induced to give §8 per acre 
for this same land, a price nearly fourfold 
what it had cost; and the respondents re- 
ceived of it themselves, in money and notes, 
.$6 per acre, being a net gain in those few 
months of near three hundred per cent. An- 
other of these facts so proved is, that from 
1830 to 1835 this tract of land had been cut 
over by permission of the true owner, and all 
the timber which the licensee" deemed worth 
cutting removed; and that when this sale 
was made, which was effected chiefly on ac- 
count of timber on the land, nothing in fact 
remained there, except from a half to one and 
a half thousand feet to the acre. It will at 
once strike every observer of these general 
data, that there must have been some ex- 
traordinai'y mistake existing, or some ex- 
traordinary deception pi-actised, in order to 
enable the respondents to sell land thus 
stripped of timber, to purchasers on account 
of the timber, and at such an extraordinary 
advance, within so short a period, on even 
the high price which the respondents had 
given. The times, then, were, to be sure, 
unusual, and almost insane. But, had the 
whole truth been known to the respondents, 
madness must have "ruled the hour," or they 



could not have given $8 per acre for land on 
account of timber, when only a half to one 
and a half thousand feet of pine existed to 
the acre, and that, as wiU soon be seen, 
could not then easily be got to market, nor 
much value be then attached to any spruce 
or cedar timber thus situated. 

The next inquiry would naturally be, who 
could have any interest in misleading the 
plaintiffs to give so excessive a price, except 
the ownei"S, who were to receive, or some 
agent or trustee in connection with them, 
who was to receive a portion of the consid- 
eration for his services in effecting such a 
sale? Accordingly, the position taken by 
the plaintiffs is, that the contract of sale, 
the price, and all the preliminai-y negotia- 
tions for the sale were made with Nathaniel 
Fifield. who had a bond .for the land from 
some of the parties in interest. The form of 
this bond is not vei-y distinctly proved, 
though its existence is by the evidence and 
circumstances satisfactorily shown. It is 
highly probable that the bond on its face 
either allowed Fifield to have the land on 
paying $6 per acre, if taken before a specified 
time, and which in that fonn was considered 
on this subject, in 1835, as constituting him 
an agent to sell at that price, and assumed 
this form in order that his statements as an 
apparent owner should have more weight 
than if he was an apparent agent merely. 
Or the bond on its face authorized him to 
sell for the owners at that price, he retaining 
for his services all he sold it for beyond that 
price. It is of little consequence which was 
the form, if It was in either. The evidence 
in support of its existence and tenor is not 
so distinct as it might be expected, if Fifield 
had not been dead, and hence he could not 
state the facts as a witness, or if made a 
party, disclose them in his answer to proper 
interrogatories in the bill. But I see no rea- 
son, except perhaps the subordinate interest 
of Boynton and Porter, who are supposed to 
have given the bond, why their testimony 
should not have been taken by the plaintiffs 
to prove the particulai-s, or at least been of- 
fered by the respondents, to rebut what is set 
up on that subject, if it could be rebutted. 
As the evidence now is, however, in respect 
to the existence and terms of the bond, one 
of the respondents, Barstow, admits in his 
answer, that before the sale he heard that 
two of the owners in interest, viz., Boynton 
and Porter, had given a bond to Fifield to en- 
able him to sell. He admitted it also to 
Ware, and again in a letter, April 5th, 1837, 
he states, "We then told two of our company 
they had better put the land into the market 
at ?6 per acre." He further states in that 
letter that a bond was given to Fifield by 
Boynton and Porter, that Fifield sold the 
land to the plaintiffs, and then introduced 
them to him, and a deed was given to them. 
And Jones understood from Barstow that 
Fifield said, in behalf of all the owners to 
Bullard, "that the land had been bonded to 
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rifield, to enable Mm to sell it for Crosby and 
Barstow." 

Tbis evidence loolis much like tbe giving of 
tlie bond to Fifield of the character named, 
and by arrangement of all, and like a subse- 
quent execution of bis contract, with full 
knowledge that Fifield had made it for them. 
The statements of one of a company so sit- 
uated bind all. Van Reimsdyk v. Kane [Case 
No. 16,872]; 18 Wend. 354; 2 Hill, Ch. 100. 
In their answers, likewise, both of the re- 
spondents concede, that they had stated ver- 
bally, "any person should have a deed of the 
land who would give" therefor §6 per acre. 
Barstow, in his answer, says, he gave Boyn- 
ton verbally the refusal of all his interest at 
that price, and supposes Fifield acted undei- 
a belief they would sell at that rate, and 
Fifield receive all he got over $6 per acre. 
It is to be remembered, in connection with 
this, that Boynton is liie son-in-law of D. 
Barstow, and that the latter admits further 
in his answer, tliat the plaintiffs were intro- 
duced to him before the sale was completed 
by Fifield, as being the persons who wished 
to purchase the land; that Fifield informed 
him they had been to Bangor to examine tbe 
land, and that he understood from some quar- 
ter Fifield was to have any sum he could 
get per aci'e beyond the $6 paid over to the 
respondents. ' He admits, also, that Fifield 
paid him for going to Boston, and he said to 
Bullard, that he came there to close the de- 
livery of the deed and the giving of the notes 
and payment of the money, or in other words, 
"for the purpose of completing the bargain 
for the purchase, as it had been agreed upon 
by the said Fifield." And it is stated in sev- 
eral of Bai-stow's own letters, offered in evi- 
dence, that the plaintiffs bought the land of 
Fifield and not of the respondents; and it 
was on that ground, chiefly, for some time 
Barstow hesitated to make any compromise 
with the plaintiffs. So he stated also to 
Ware, The testimony is explicit from several 
witnesses, that Fifield in fact made the nego- 
tiations for the sale, arranged the terms, 
fixed the price, and probably received the 
two dollars per aa'e over the six, which the 
plaintiffs agreed to give. 
After all this, it is hardly permissible to 
• deny that he acted prominently in the trans- 
action; that his acts, so far as regards the 
sale at S6 per acre, were adopted or carried 
into effect by the respondents; that being 
thus perfected by them and not him, he never 
having obtained the title himself, nor con- 
veyed it to the plaintiffs, all he did must be 
regarded in the light of an agent, and not 
of a principal; that his conduct for the own- 
ers was not only thus ralified, but had the 
previous express assent of two of those in- 
terested in the premises, and the subsequent 
knowledge of his participation, having the 
refusal and a bond, without disapprobation, 
by Barstow, one of the respondents and the 
acting owner, and the general assent of the 
other, Crosby, to a sale to any body who 
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would give §6 per acre. He left the details 
of the business to be arranged by the others 
interested, on account of the pressure of bis 
own individual concerns. 

Under these circumstances, it has been set- 
tled in the case of Doggett v. Emerson [Case 
No. 3,960], that the owners cannot take the 
benefit of acts or negotiations like those of 
Fifield, without bearing the burthen of them, 
or any liabilities growing out of them, on ac- 
count of any falsehoods or frauds of his that 
accompanied them and were material to the 
sale. 12 Mod. 490; 1 Bos. & P. 406; Story, 
Ag. 455; 1 Dm-n. & E. [1 Term K.] 710; 10 
Mass. 327; 1 Bailey, Eq. 343. It has also 
been settled, in the first named case, that 
this agency, independent of the circumstan- 
ces which exist here and did not there of an 
agency ci-eated, or known or recognized by 
some of the owners themselves as by Bar- 
stow, one of these respondents, holding with 
the other all the legal title, is to be inferred 
in law, with all its consequences and ad- 
juncts, civiliter, if the owners choose to carry 
into effect the contract made by and under it. 
It is a subsequent ratification of it. Clark 
V, Van Reimsdyk, 9 Cranch [13 TJ, S,] 153; 
[Bank of Columbia v. Patterson] 7 Cranch 
[11 U. S,] 299; Long v. Colbum, 11 Mass. 
98; Cushman v, Loker, 2 Mass, 106; Ward v. 
Evans, 2 Salk, 442; 1 Mete. (Ky.) 650; 1 
Dess. 461, 470. See, also, Daniel v. Mitchell 
[Case No, 3,562]; 15 Wend. 114; 4 Durn, & 
E. [4 Term R,] 39, 41, 177; Lanborn v. Stet- 
son [Case No. 12,291]; 3 Hill, 552. So it 
is settled there, that the owners need not 
have known the falsity or fraud in order to be 
charged with its civil consequences, if they 
undertake to receive the benefit of the con- 
tract made under it 

This is not a new doctrine, as some seem 
to suppose. In Doe v. Martin, 4 Durn. & E, 
[4 Term R.] 66, Lord Kenyon observes: "But 
it is said, that the transaction, as far as 
Martin was concerned, was fair and honor- 
able, and that the fraud only consists in the 
misapplication of the purchase money; but, 
without imputing any fi-aud to Martin, and, 
indeed, it is negatived by the verdict, the 
maxim, that the principal is civilly responsi- 
ble for the acts of his agent, universally pre- 
vails both in courts of law and equity." 

But in addition to that principle for charg- 
ing the respondents here, it is proved by two 
witnesses, that one of them, Barstow, and 
the one who seems to have been the active 
person in transacting the business, made, be- 
fore the sale was completed, like representa- 
tions with Fifield himself as to the certificates 
about the timber and the quantity of it, and 
that another equitable owner, Boynton, prob- 
ably furnished those very certificates, which 
are charged In the bill to have been so un- 
true and deceitful. Besides this, three, if not 
more of the ownere, were conusant to Fifield'^ 
acting as agent for the whole, and did not 
forbid him to go on, but rather acquiesced 
in the bargain he had made, and thus gave 



MASON (Case No. 9,234) 



[16 Fed. Cas. page 1022] 



him credit and standing. See on this, Pickard 
V. Sears, 6 Adol. & E. 469. More in illustra- 
tion need not be now detailed after the nu- 
merous decisions in this court on questions re- 
semhling these. No progress can ever be 
made in disposing of cases of this character, 
unless we regard the decisions alreadj' made 
in this circuit on similar questions, as bind- 
ing till reversed by the supreme court, or 
overturned by this court itself on a clear con- 
viction of their error. Neither of these hav- 
ing yet happened as to what has been adjudg- 
ed in Doggett v. Emerson [supra] ; Warner v. 
Daniels [Case No. 17,181]; and several oth- 
ei-s, they are to be regarded as landmarks for 
the future, and it is considered not necessary 
on this occasion further to explain or to go 
behind them. 

Next, in what did the falsity consist? In 
what particulars is the evidence as to falsity 
or fraud in material parts of this transac- 
tion, committed either by Fifield or any of 
the ownei-s personally? It is sworn to, by 
two or three witnesses, that Fifield repre- 
sented the certificates to be true and trust- 
worthy, which stated the pine timber to be 
six thousand feet per acre, when in fact it 
did not exceed from a half to one and a half 
thousand, and that, "small, scattered and rot- 
ten." 

One of the certifiers further stated, that he 
had "recently" explored the land to ascertain 
the quantity, when in fact he had not been 
on it for several years, and then all which 
possessed any value was in progress of being 
cut off, and when in fact the other certifier 
had not examined at all over half the land. 
Both the certificates, also, instead of being 
trustworthy in other respects, had been pro- 
cured by Darling under a promise from Smith, 
who held a bond of the land at §1 per aa-e, 
that he should have one quarter part of the 
interest in the bond if he would assist him 
in selling it. Darling fs also one of the cer- 
tifieVs to Sawyer's character, as if disinter- 
ested, when in fact he was secretly interested 
in the sale of the land to the extent of one 
fourth, and is proved to have been afterwards 
paid one fourth of all the increased price thus 
obtained. It further appears that these cer- 
tificates were sent by Darling to Smith, in 
April, 1833, and that he. Smith, sent them to 
Boynton, one of the owners at the time of 
this sale, and the son-in-law to Barstow. The 
latter admits he saw them in Boynton's pos- 
session, who being part owner by sub-contract, 
and the one who gave the bond to Fifield, 
doubtless delivered these certificates to him 
with the bond- They had been so effective 
as to help Smith sell the gore at ?2.25 per 
acre, for which he gave only $1, and enabled 
Boynton. and his associates to sell for Sf* in 
gross or $6 net, what had cost them only 
about one third of the last sum. It was fur- 
thermore shown, that Fifield himself had rep- 
resented to different witnesses the pine tim- 
ber to be eight, ten, and twelve thousand feet 
per acre, being willing ro guarantee ten, and 



the facilities for getting the timber off as 
good, and so good that it could be run twice 
a year to market, which would greatly in- 
crease its value, and especially impart all the 
value which the spruce possessed. When in 
fact it is now proved to have required usually 
two years then to get the timber to market, 
and so continued, till some improvements 
were since made in the stream at a consid- 
erable expense. It was next shown special- 
ly, that Barstow, one of the respondents, in 
person confirmed most of these statements, 
and urged the truth of these certificates on 
the plaintiffs, as a reason for completing the 
sale. He told Jones, that the quantity of 
timber was double what the certificates stat- 
ed according to his belief; and the stream of 
water good to run the timber to market twice 
a year. Bullard testifies to simiiao: state- 
ments of Barstow. 

What is the result of all this? It is summed 
up truthfully by Barstow, in October, 1836, 
in his letter to Mason, in these words: "We 
all now believe that you have been basely 
imposed upon in the purchase of the JIunroe 
Gore." 

But other objections have been urged to a 
recovery here; because other persons inter- 
ested in the land beside the respondents have 
not been made parties. It is to be remember- 
ed, however, that the respondents alone 
bought the land of Munroe, and that the title 
was vested in them alone by the deed, and by 
them alone conveyed to the plaintiffs. Un- 
der these circumstances the bill can well be 
sustained against them alone. West v. Randall 
[Case No. 17,424]; Wormly v. Wormly, 8 
Wheat. [21 U. S.] 421, 451, and note. But 
how much, under the circumstances here, must 
be paid back by them on a rescinding of the 
sale, in consequence of such sub-contracts, is 
a difficult question, and will be soon consider- 
ed. See Doggett v. Emerson, May Term, 1846, 
on the master's report [Case No. 3,962]. 

In actions on contracts, which form the 
nearest analogy to the present proceedings, an 
omission of a person, who ought to be a co-de- 
fendant, cannot be taken advantage of except 
by plea in abatement. Powers v. Spear, 3 X. 
H. 35; 1 Chit. PI. 29; 1 Saund. 291b, note 4, 
and 154, note; Nealley v. Moulton, 12 N. H. 
485. Dormant partners, also, are not neees- ' 
sarily parties in a suit, and are not allowed to 
become so to defeat the action. De Mautort 
V. Saunders, 1 Barn. & Adol. 398. Nonjoinder 
of a defendant, can be objected to only in 
abatement. 5 Coke 119; 1 Saund. 154. Here 
the plaintiffs might perhaps have made all 
parties, who got the money and had any kind 
of interest at the time of the sale in its pro- 
ceeds, and. on some accounts, that course 
would have been preferable. But it is very evi- 
dent, that they were not obliged to prosecute 
any but those who conveyed to them, who 
alone contracted with them, and who possess- 
ed the legal title to the premises, leaving all 
subordinate interests and equities to be set- 
tled among those who were the parties to 
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them, or to effect only the amount to be re- 
funded by the respondents, and not their lia- 
bility. 

Another objection is, that one of the plain- 
tiffs has conveyed all his interest in the prem- 
ises to the other complainants. But it does 
not follow from this, that he is not entitled to 
join In bringing the suit for the benefit of his 
grantees, the original c^use of action or com- 
plamt having arisen to him, and the remedy 
being properly in his name. Nor does his con- 
veyance to them prevent tliem from releasing, 
or reconveying to the defendants all the title 
which came from them, it being still all in two 
of the plaintiffs, if not m the three equally. 
Such objections going to form rather than sub- 
stance, should be taken earlier than pleas to 
the merits, and especially are they untenable 
if the decree can be so made as to prevent 
any injustice if theie be a misjoinder. 4 
Younge & O. Exch. 557; 1 Beav. 277. Again, 
if one applies for an hijunetion and relief 
against a judgment for land, to which he had 
after the juagment released his interest, it 
has been held to be no bar, as it is a nalced 
equity, and nothing passed by the release, as 
he then had no interest and could have none 
till created by a decree of a court of equity. 
Dunlap V. Stetson [Case No. 4,1G1]. 

The length of time from this transaction, in 
August, 1835, to the filuig of the bill, in Au- 
gust, 1841, is likewise urged against any re- 
covery here. It would operate against the 
present proceeding, if not bar it, under some 
circumstances, unless satisfactorily explained, 
though six years had not quite elapsed before 
these proceedings were instituted. Because, 
when a party has taken possession of property 
purchased, and discovers fraud in the sale, 
which he thinks vitiates it, he ought, as a gen- 
eral rule, to return, or offer to return, the 
property speedily, so as not to change in any 
material respect its condition or the rights of 
the other party before rescinding, and so as 
not to deprive him of remedies over, which 
would have been good if he had been called 
on earlier. Here, however, the fraud does 
not appear to have been discovered before the 
autumn of 1836, and from that time till 1839, 
there is evidence of negotiations and mutual 
propositions to compromise the dispute, and an 
impression that it was or would be compro- 
mised till the bill was filed in 1841. Indeed, 
an actual compromise is set up in the an- 
swers of Barstow, as having taken place, and 
been confided in by him, till these proceedings 
were instituted. And though no evidence has 
Tjeen offered proving it in such manner as to 
be bindmg in law or equity, yet it Is admitted 
by the respondents, and accounts in some de- 
gree for the lapse of time without suit after 
the fraud was discovered. 

Another reason, probably, why the plaintiffs 
need not be so active in reconveying or bring- 
ing a bill in this case is, their impression that 
the respondents had foreclosed their mortgage 
and taken possession of the premises; and 
though the foreclosure is denied, it is admitted 



by Barstow that he had entered on the prem- 
ises, and sold half of them to Holyoke, or half 
of the mortgage and notes as early as 183S. 
See on this, Warner v. Daniels, before cited, 
and 20 Johns. 585; 2 Schoales & L. 635. 

There is one view, however, in which this 
length of time, though not barring the lia- 
bility of the respondents, may have an equi- 
table influence on the amount they are to re- 
fund, and I will consider this when giving di- 
rections concerning that amount. There are, 
also, several minor questions which have been 
started in argument, as to the competency of 
some of the witnesses, and the irresponsive 
character of some of the answers, which on 
this view of the evidence it is not necessary 
to discuss or settle. 

On the question, then, of the liability of 
the respondents, my opinion is, that the sale 
of the land in question was void on account 
of the false and fraudulent representations 
which accompanied it, as they were veiy ma- 
terial in their character, reaching nearly the 
whole value of the premises, and were much 
relied on, notwithstanding the imperfect ex- 
ploration for only one day or less, which was 
attempted by the plaintiffs. It must be set 
aside, therefore, and the consideration paid 
for it be refunded so far as hereafter pointed 
out, and the land reconveyed to the respond- 
ents. All this can be inquired into and re- 
ported on as to particulars, by a master in 
chancery. But in order to prevent difficulty 
and delay before him, and after his report 
is made, it is proper to consider two ques- 
tions more at this time, in respect to the 
amount to be refunded. 

One is, the influence which the length of 
time, under all the circumstances of this 
case, ought to have on the amount which 
these defendants should in equity refund. 
It has already been stated, that it is not such 
as to bar this liability, and I see no reason, 
therefore, why it should prevent the recovery 
of the whole amount of money which was 
received by themselves of the plaintiffs, 
either at the time of the sale or since, and 
retained "for their own use. But as the 
money received by them then in equity be- 
longed to others, who by sub-contracts were 
entitled to portions of it, and those portions 
were paid over before this bill was institut- 
ed, and the plaintiffs knew of the existence 
of such sub-contracts, and yet did not make 
the parties to them parties to the bill, nor 
prosecute the respondents at an early day, so 
as to enable them, if liable, to have a useful 
or seasonable remedy over on those sub-con- 
tractors, I am inclined to think this injurious 
neglect in the plaintiffs should prevent them 
from enforcing a repayment from the re- 
spondents beyond the amount of money 
which they have retained for their own 
shares. Called upon by this bill to exercise 
extraordinary powers on the ground alone 
that it is equitable, we ought to exercise 
them no further than is clearly equitable; and 
the parties beyond that, if left as they, stand 
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at law, have no reason to complain. In re- 
spect to the notes, received by the respond- 
ents from the plaintiffs, and still retained in 
their possession, or which were under their 
control when the hill was filed, I think they 
should he required to surrender all of them, 
as the lapse of time has not interposed so as 
to change the character or position of the re- 
spondents concerning them. These notes run 
to them, and were to be kept and collected by 
them in trust for all the shareholders. 

The nest question connected with the 
amount proper to be refunded, grows out of 
the sum and notes received separately by 
Fifield, the agent, and which did not pass 
originally into or through the hands of the 
respondents. If Fifield was a party to the 
bill, the proper rule would be usually not 
looking to the exception here on account of 
the length of time operating as to sub-con- 
tracts, to charge him and the other respond- 
ents with such portions as they respectively 
received of the money and notes, and to re- 
quire a reconveyance of the premises by the 
plaintiffs, on being repaid such sums as they 
had advanced, and on having their notes, 
which had not yet been paid, returned. 
There is no agent here, through whose hands 
all the money and the notes passed, so as to 
make him responsible in the first instance for 
all. and to be aided afterwards by the others, 
who are parties to the bill according to the 
portion each received, as in Daniel v. Mitch- 
ell [Case No. 3,562], and Doggett v. Emerson, 
before cited. But Fifield not being a party, 
Crosby and Barstow can alone be charged, 
and the amount they can be required to pay 
in respect to him, is a question of some diflS- 
eulty. Fifield is not a party as Emerson was 
in Doggett and Emei-son, and as Todd was 
in Daniel and Mitchell. Nor did the money 
and notes, received by Fifield, pass through 
the hands of the respondents, or the latter 
run to the respondents, as they did in the 
former case, if not in the latter, and which 
seemed to be considered an essential ingredi- 
ent to charge them when one of the agents, 
such as Williams, in Doggett and Emerson, 
was not a respondent in the bill.. Besides 
this, there is no admission in either answer, 
that money or notes were actually given to 
Fifield, though it is manifest from them and 
the evidence, and especially the letters in the 
ease, that Fifield acted as an agent in the 
transaction, and indorsed some of the notes, 
and the bill states the amount given to him. 
The answers deny any knowledge that Fifield 
received $2 per acre, or any other sum, for 
his services, except by heai-say, or that the 
respondents in truth agreed to pay or allow 
any sum whatever for his agency aforesaid. 
The length of time, then, during which the 
plaintiffs neglected to prosecute their claims, 
is a decisive bar to making it equitable for 
them to account for Fifield's money or notes, 
by construction, when they never had either, 
nor can control either. The money and notes 
to Fifield might have been obtained back. 



had the respondents been called on and 
charged for them early. They went into the 
possession of Fifield at once, and from the 
plaintiffs, not the respondents; and hence- 
with the knowledge of the plaintiffs, that 
they were in his possession. The respond- 
ents laid by and did not sue till, according to 
the evidence, Fifield had become insolvent 
and died, and after that, to charge them for 
his receipts, when the remedy over would be 
worthless, and has become so pi'obably by 
the nfeglect of the plaintiffs, would be any 
thing but equitable. The most obvious rem- 
edy for them at all would have been against 
Fifield rather than the defendants. I must 
hesitate, then, under these peculiar circum- 
stances, to charge the defendants with any 
money averred to have been paid to Fifield, 
as their agent, in part consideration for the 
land, or on account of any notes so given to 
him. 

Some question arises, whether the sum to 
be refunded by the respondents is to be done 
jointly or severally. The deeds to and from 
them seem to have been joint, as were the 
notes to them. But they were acting for 
themselves and othei-s, owning, in fact, sepa- 
rate shares; and as their shares are recog- 
nised in these proceedings as severed from 
the rest, in the amount to be refunded, it 
may be proper that a severance should be 
made between themselves in the decree. But 
this point has not been discussed, and before 
drawing up a decree we wiU hear the counsel 
on it for both parties. It will now be enter- 
ed for the plaintiffs, on the principles here 
laid down, and the case submitted to a mas- 
ter, to make the computations necessary and 
the inquiries indicated. There are also some 
questions of costs for amendments and filing 
supplemental bills, which the counsel will 
please to present early, so as to have them 
settled by the time the ease is ready for final 
judgment on the report. 

[NOTE. District Judge Ware delivered an 
opinion to the same effect in this case. Case 
No. 9.235- 

[Snbsequently the master filed his report, to 
which exceptions were taken. The exceptions 
were heard and overruled in Case No. 9,236.] 
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MASON et al. v. CROSBY et al. 

[2 Ware (Dav. 303) 306.] i 

Circuit Court, D. Maine. Oct- Term, 1846. 

Pbincipal AMD Agent — Pre-emption of Lani> 

To Make Sale — Equity — Stale Claim — 

PeCdniaky Embarkassmdsts. 

1. A contract, by which a right of pre-emption 
is given to a party for a certain time at a fixed 
price, on a bona fide expectation that he may 
become a purchaser, will not constitute him an 
agent of the vendor, although he sells his inter- 
est in the contract at an advanced price before 
the expiration of the term. © 

2. "But if the right of pre-emption is given not 
with an expectation that the party will become 

1 [Reported by Edward H. Daveis, Esq.] 
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a purchaser, but solely for the purpose of en- 
abling him to make sale of the thins, and to 
get his compensation in the advanced price, this 
will render him the agent of the owner, and the 
consequences of agency will follow so as to ren- 
der the owner responsible for his acts. 

3, Generally, poverty is no excuse to a suitor, 
for delay in commencing a suit. But, when the 
statute of limitations does not create a bar to the 
legal remedy, the pecuniary embarrassments of 
a plaintiff will so far excuse delay, not beyond 
the period of legal limitation, as to relieve his 
claim from the imputation of staleness; especial- 
ly when his embarrassments have been occasion- 
ed by the acts of the defendant. 

This was a bill in equity, brought to re- 
scind a contract for the sale of 6,000 acres of 
timber land lying in the county of "Wasliing- 
ton, on the waters of tbe Schoodiac, on the 
ground of fraud or mutual mistalce. The 
land was origlnallv purchased of the com- 
monwealth of Massachusetts, by Munroe, 
who took of the commonwealth a bond for a 
deed. He assigned his bond to one Stephen 
Smith. Smith reassigned the bopd and the 
equitable title to the land to the defendants, 
at the price of two dollars and a quarter an 
acre, and they, having paid the balance due 
to the commonwealth, took a deed to them- 
selves. The legal title was conveyed to the 
defendants, Crosby and D, Brastow, but five 
other persons, viz.: Boynton, Wilson, Thm's- 
ton, B. Brastow, and Porter were interested 
In the purchase, in different proportions, to 
the amoimt of two-thirds of the whole, so 
that these defendants owned but one-sixtji 
each of the land, and held the other two- 
thirds in trust for the other purchasers. All 
the parties being desirous of selling, it was 
agreed between them to offer the land for sale 
at the rate of six dollars an acre, or ?48,000 
for the whole. Thereupon a bond was given 
by Boynton and Porter, two of the equitable 
•owners, to Nathaniel Fifield, giving him a 
right of pre-emption of the land at that price, 
for a limited time. With this bond Pifield 
went to Massachusetts and agreed to sell the 
land to the plaintiffs for eight dollars an acre, 
the difference of two dollars being his own 
profit. When Smith transferred the bond of the 
commonwealth of Massachusetts to the defend- 
ants he delivered to Boynton two certificates, 
one of Samuel Sawyer and one of Joseph 
Sawyer, one of them stating that he had re- 
cently explored, and the other that he had 
worked on the land in getting off timber in 
1S32, and both certifying that there was then 
standing on the land 6,000 feet of pine tim- 
her to the acre on an average, and from 4,.oOO 
to 5,000 feet of spruce; and also, anothei- cer- 
tificate, signed by five persons of St. Stephens, 
certifying to the good character of the Saw- 
yers. It was principally on the reliance 
placed by the plaintiffs upon these certif- 
icates, with the strong assm*ances of Fifield 
and some of the owners of the land, that 
they might be entirely depended on, that the 
purchase was made. JIason, it is true, went 
from Boston for the purpose of going upon 
the land and exploring it himself, but by the 
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artifices of Fifield be was prevented from 
going to it, or, if he actually went on any 
part of the land, from exploring it Before 
the sale of the land by Smith to the defend- 
ants, he agreed with one Samuel Darling, Jr., 
to give him one quarter of the profit he would 
make on the sale in consideration of Darling's 
assisting him in making the sale. For this 
purpose. Darling procured these certificates of 
the S.awyers, writing them himself, and they 
signing them. And he was one of the five 
persons who afterwards signed a certificate 
that the Sawyers were honest men, and that 
perfect reliance might be placed on their cer- 
tificate. These certificates were proved to be 
grossly false, there not being one-tenth of 
the amount of timber on the land that was 
stated in them. Nearly the whole had been 
taken off in the years 1831-2 and 3. There 
was no evidence that Boynton and the other 
purchasers knew the manner in which the 
certificates had been obtained, or that they 
were false. Other representations were made, 
with regard to the expense and facilities of 
getting the lumber to a market, which were 
proved to be untrue. The plaintiffs charged In . 
the bill that Fifield acted as the agent of the 
owners. The defendants denied, in their an- 
swers, the agency of Fifield and all knowl- 
edge of fraud or falsehood in the certificates; 
and stated that they had no personal knowl- 
edge of the land, and had purchased it on the 
credit of written reports exhibited to them. 
Part of the purchase-money was paid when the 
the deeds were executed, and notes were given 
for the residue with a mortgage of the land. 
The defendants have since entered on the land 
for the non-pa3Tnent of the notes, and fore- 
closed the mortgage, and thus regained a 
complete title to the land. The bill prayed 
that the defendants may be required to repay 
the money they have received, and deliver up 
the outstanding notes, and be perpetually en- 
joined from suing them at law. These are 
briefly the material facts. 

Mr. Bishop and S; Fessenden, for plaintiffs. 

W. P. Fessenden and Mr. Kent, for defend- 
ants. 

WARE, District Judge. The first question, 
that arises in this case, is whether there 
was such a fraud in the making of this con- 
tract, as will furnish a just ground, on the 
principles upon which courts of equity are 
accustomed to deal with such cases, for re- 
scinding the contract, and replacing the par- 
ties, as nearly as may be, in the same situa- 
tion as they would have been if the contract 
had not "been made. Upon this question, it 
appears to me that there is no reasonable 
groimd for hesitation. It is clear that the 
plaintiffs, in making the purchase, relied 
mainly on the certificates of the two Saw- 
yers, supported by the strong representations 
of Fifield and some of the owners, that full 
confidence might be placed in them. The 
plaintiffs did indeed at first dediner to con- 
summate the bargain without examining and 
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exploring the land themselves, and Mason 
went for the purpose of maJdng the examina- 
tion, in company with Fifield, and Fifield set 
out with him for that purpose. But before 
arriving at the land, Fifield was, or pretended 
to he taken sick, and after remaining near 
the land for two or three days, he informed 
Mason that his bond would expire in a short 
time, and that he should lose the opportunity 
of selling and they of buying, unless he im- 
mediately returned to Bangor; and they ac- 
cordingly returned, without any examination 
of the land, and completed the bargain. So 
that the plaintiffs purchased entirely upon 
their reliance upon the representations made 
to them by Fifield, corroborated by that of 
some of the owners, that entire confidence 
might be placed on the certificates of the 
Sawyers, who were men of good character. 
Now it is proved to a demonstration, that 
these certificates were grossly false. In the 
years 1831-2 and 3, one William Todd had a 
general license from Munroe, who was then 
the owner, to cut timber from the land, pay- 
ing for his license the gross sum of $1,500 
for the three years. During those years, 
nearly the whole of the valuable lumber was 
taken off. So that when the plaintiff pur- 
chased, according to the testimony in the case, 
instead of there being 6,000 feet of pine lum- 
ber to, the acre, there was not more than half 
a thousand, or about one-twelfth of the 
amount which the cei'tificate stated. 

The manner in which these certificates were 
obtained throws some light on their charac- 
ter. In the spring of 1835, Smith engaged 
one Samuel Dax-ling, Jr., to aid him in dis- 
posing of the land, and promised him, for his 
services, one quarter of the profit he should 
make in the sade. Thereupon Darling obtain- 
ed these certificates of the Sa-^Ters, writing 
the certificates himself, and signing another 
paper to go with them, certifying to the good 
character of the men. It is immaterial 
whether Darling and the Sawyers did or did 
not know they were false. They' would be 
equally fraudulent in one case as in the oth- 
er. That the object in obtaining them, was 
to delude and defraud purchasers, cannot be 
doubted. These certificates were delivered 
by Smith to Boynton, one of the purchasers, 
and by them put into the hands of Fifield. 

There is no evidence that the present de- 
fendants, or those interested with them in the 
purchase, had any knowledge of the manner 
in which these certificates were obtained, or 
that they were so grossly inflamed and false. 
But it is fully proved that they received them, 
that they were put into the hands of Fifield, 
and that he made use of them to induce the 
plaintiffs to purchase; that Fifield and some 
of the parties in interest gave the strongest 
assurances that they might be depended up- 
on. Fifield said that there was a larger 
amount of lumber on the land than the cer- 
tificate stated, and tliat he would guarantee 
10,000 feet to the acre. It is said by Lord 
Eldon to be an old rule of equity, that, If a 



representation is made to a man going to 
deal on the faith of it, in a matter of inter- 
est, he that makes the representation shall 
guarantee its truth. Evans v. Bicknell, 6 
Ves. 183. And it makes no difference, in 
law or morals, whether he knew or did not 
know it to be false. Ainslie v. Medlycott, U 
Ves. 21; 1 Stoiy, Eq. Jm-. § 193. It is equal- 
ly a fraud to aver a fact to exist, the reality of 
which the party is ignorant of, as it is if it is 
known to be false. There is no doubt tiiat 
the representation was made that the certif- 
icates were entitled to full confidence, and 
that there was even more timber than fliey 
stated. Nor is there any more doubt tiiat 
Fifield knew that the plaintiffs relied mainly, 
if not wholly, on these representations, m 
making the bargain. Whether he Fcnew them 
to be fraudulent and false, or not, is not ma- 
terial in this case. He made himself respon- 
sible for their fairness and substantial cor- 
rectness. But I think it may be fairly in- 
ferred, that^if Fifield did not know that the 
certificates were false and procured for the 
purpose of fraud, that he had reason to sus- 
pect, and did, in fact, suspect it. If this 
suit were against Fifield, therefore, no hesita- 
tion could be felt in coming to the conclusion 
that the contract ought to be rescinded, as be- 
ing deeply tainted with fraud. 

This brings us to one of the important 
questions in the case, whether Fifield, in 
making the contract, acted as the agent of 
the defendants, so as to render them re- 
sponsible for his acts. This is charged in 
the bill, and is fully denied in the answers. 
It becomes, then, necessary to consider the- 
terms of the contract entered into with Fi- 
field. The instrument itself is not produced, 
but it is proved, by the evidence, and admit- 
ted to have been a bond, giving him a right 
of pre-emption of the land for a limited time. 
Fifield was not, therefore, an avowed agent, 
nor did he assume to act as such. If he was 
made an agent, it was rather as a legal re- 
sult from the facts, than from the avowed in- 
tention of the parties, for it is not pretended 
that the- owners, by this bond, intended 
formally to make him an agent. But an 
agency may be implied from the circumstan- 
ces and mode of dealing, and forced by law 
on the parties, which will, when the rights 
of third persons have become involved, be 
equally binding as if it were created by the 
most formal instrument. 

It is certainly true, that an agreement, giv- 
ing a party a right of pre-emption of a thing, 
for a fixed price and a limited time, will not 
per se constitute him an agent of the ven- 
dor. Even if the party sells his bond or his 
interest in the contract before the expiration 
of the time, this will not render him an 
agent. Such engagements are of frequent 
occurrence in commercial transactions, and 
it was never imagined that they constituted 
the party, having such a bond or contract, an 
agent of the owner, so that he became re- 
sponsible, as principal, for the contracts 
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•which the party made with others. If such a 
right of pre-emption is given to one, with the 
bona fide expectation that he may become a 
purchaser solely, or in company with others 
whom he may induce to join him in the pur- 
chase, this can in no sense make him an 
agent of the vendor, nor will it render the 
vendor responsible for any fraud, or misrep- 
resentation, which the party having this 
right of pre-emption may make in a resale 
of the thing. The owner has nothing in con- 
templation but the sale of the thing to the 
person with whom he has made the engage- 
ment. On no principle of law or public poli- 
cy can he be held, as a principal, for the mis- 
conduct of his vendee, in a subseauent sale 
of the thing to a stranger. Whatever passes 
between them, is res inter alios acta. If he 
makes false and fraudulent representations 
to his vendee, and these are communicated 
to the second purchaser, who relies upon 
them, he may in some cases become directly 
liable to the second purchaser for his fraud. 
Langridge v. Levy, 2 Mees, & W. 532; on 
error, 4 Mees. & W. 337; Pilmore v. Hood, 
5 Bing. N. 0. 97; Crocker v. Lewis [Case 
No. 3,399]. But this liability does not result, 
properly, from the principles of the law of 
agency. 

On the contrary, if the vendor gives this 
right of pre-emption to a party, not with the 
expectation or understanding that he is to 
become a purchaser, either solely on his 
own account or in company with others, but 
merely to enable him to make sale of the 
thing to strangers, leaving him to get his 
commissions or compensation in an advanced 
price, then, I hold, he becomes in law the 
vendor's agent, whatever color may be given 
to the contract In the interpretation of 
contracts, the law looks to the substance and 
effect of the contract, and will not be blind- 
ed by the disguise which the pai-ties may 
throw over the essential characters of the 
engagement. Such an engagement has all 
the effects of an agency, and, according to 
the intention of the parties, it has no other. 
It is true that the party who has this pre- 
emptive right may, if he chooses, become a 
purchaser himself. But this forms no part 
of the original intention. The sole object is 
to clothe him with the power to sell, and he 
may sell under it just as well as he can un- 
der the most formal agency. The law will 
not and ought not to allow a man, under 
such a disguise, to reap all the advantages 
of an agency, and escape from all its liabili- 
ties. If this can be done, it is easy to see 
how he may practice frauds to any extent 
through a simulated vendee on the unsus- 
pecting and unwary, may securely pocket 
the fruits, and leave the victims of the fraud 
to seek liieir remedy from an irresponsible 
man of straw. 

To which of these categories does the en- 
gagement with Fifield belong? Was this right 
of pre-emption given with any expectation 
that he would become a pui'chaser, or was it 



merely to enable him to effect a sale of the 
land for the benefit of the owners? On the 
whole evidence there can be no doubt. 1 
think, that it belongs to the latter. This ap- 
pears in various parts of the record, but 
perhaps as clearly as anywhere in a letter of 
Brastow, one of the d*efendants, to Mrs. 
Leland, the wife of one of the plaintiffs, un- 
der the date of April 5, 1837. In speaking 
of the sale of the land, he says, "We told 
two of our company that they had better put 
the ^land into the market at six dollars an 
acre. Wm. F. Boynton" (the son-in-law of 
Brastow) "and Joseph Poi*ter, according to 
the usual custom, gave a bond of said land to 
Nathaniel Fifield." There is not an intima- 
tion in this letter, nor in any part of the rec- 
ord, that Fifield was expected to become a 
purchaser. The bond was given to him to 
put the land into the market; that is, to en- 
able him to make a sale of it. Can there be 
any doubt that the sole object of the owners 
was to enable Fifield to sell the land for 
their benefit? I think not. My opinion 
therefore is, that Fifield was substantially 
made an agent, and that the legal conse- 
quences of an agency must follow. 

Brastow, in his letter, says: '*We told two 
of our company they had better put the land 
into the market, and in pursuance of this 
advice the bond was given to Fifield." Who 
are included under this plural designation 
we, does not appear; and it cannot, there- 
fore, be determined who concurred before- 
hand in this arrangement with Fifield. It is 
certain that Brastow did, and there can be 
no difficulty in holding him responsible. But 
Crosby, in his answer, denies that he took 
any part in it, and there is no evidence tend- 
ing to show that he did, or that he knew of 
its existence until some time after it was 
completed. He admits, however, that he 
consented to sell his interest in the land at 
sis dollars an acre. And when the pre-emp- 
tion conti-act became known to him, he did 
not dissent but acquiesced; and, after the 
sale was made by Fifield, finally ratified it 
without any inquiry into the circumstances 
or authority under which the contract with 
Fifield was made, or the proceedings of Fi- 
field in making the sale. Brastow and the 
other owners derived no authority to sell the 
interest of Crosby, from the naked fact that 
they were jointly interested in the land. Yet 
when they had all determined to sell for a 
fixed price, an authority to act for all, in 
making the preliminai*y arrangements, might 
be more easily inferred than it would be un- 
der other circumstances. It is a fair and 
reasonable deduction from the whole evi- 
dence, that Crosby passively acquiesced and 
allowed the acts of Brastow and the other 
owners, and this silent acquiescence, all the 
parties living in the same neighborhood, and 
the subsequent ratification of the sale, under 
the circumstances, will, in law, be equivalent 
to a prior mandate. A court of equity would 
be going a great way in covering up wrong^ 



MASON (Case No. 9,235) 



[16 Fed. Cas. page 1028] 



to allow a part owner to lie by silently and 
permit liis co-owner to practice a fraud in 
the sale of the joint property, and to take 
with impunity the fruits of the fraud, merely 
because he was not actively engaged in per- 
petrating it My opinion on the whole case 
is, that though Crosby had no active partici- 
pation in constituting Fifield an agent to sell, 
nor in any of the representations that led 
to the sale, he must be held as a principal, 
for the acts of Fifield, at least so far as he 
has been enriched by the f i-aud at the expense 
of the plaintiffs. "Jure naturae aequum est, 
neminem cum alterius detrimento et injuria 
fieri locupletiorem." Dig. 17, 50, 206. 

This brings us to the last question in the 
cause, and which was strongly contested at 
the argument. If the right to rescind the con- 
tract ever existed, lias it been lost by lapse 
of time? I have found more difficulty in 
coming to a conclusion satisfactory to my 
own mind on this point, than in any other 
part of the ease. 

In cases of fi-aud, time begins to run 
against the remedy only from the discovery 
of the fraud. Brooksbank v. Smith, 2 Younge 
& G. Exch. 58; Blennerhassett v. Day, 2 Ball 
& B. 129. The contract was, in this case, 
made in August, 1835, but the deception 
which had been practiced on the plaintiffs, 
was not in fact discovered until the fall of 
1836. Suspicions had indeed before arisen in 
their minds, that the representations which 
had been made to them were highly exagger- 
ated and untrue, but the real state of the 
facts was not known to them till something 
more than a year after the contract was 
made. The bill was filed in August, 1841, 
so that even the six years' limitation at law 
had not expired when the suit was com- 
menced. If, then, the plaintiffs are barred, 
by lapse of time, of equitable relief, it is not 
by the statute of limitations operating, by 
analogy, in equity, as it does directly at law. 
If relief is denied on this ground, it will 
not be by the application of the legal pre- 
scription, but on the mere general ground, 
that the plaintiffs have slept on their rights 
for such a length of time that the claim 
has become stale and antiquated. The an- 
cient brocard, "vigilantibus non dormientibus 
subvenit lex," is applied in equity, in some 
cases, with more stringency than at law, and 
therefore equity will sometimes, under pecul- 
iar circumstances, hold a party barred of 
equitable relief when he is not of his legal 
right. Then it simply withholds its hand 
and leaves a party to his remedy at law. 

It would have been more satisfactory if le- 
gal proceedings had been instituted, in this 
case, at an earlier period, and while the mat- 
ter was fresh. But the delay is in part ac- 
counted for. In the first place, negotiations 
'were undertaken to effect a compromise. 
They failed, but some time was consumed in 
this way. And in the second place, the plain- 
tiffs had been ruined and stripped of their 
whole property by the fraud, and were desti- 



tute of the pecuniary means of prosecuting 
their rights at law. It is said by Lord Redes- 
dale, that the court cannot take into consid- 
eration, as an excuse for delay, the pecuniary 
embarrassments of suitors, for if this were 
done, there would be an end of all limitations 
of actions for distressed parties. Hovenden 
V. Lord Annesley, 2 Schoales & L, 639. But 
this was said in a case where the plaintiffs 
had slept on their rights sixty years, and in 
which the court held, on a full consideration 
of the subject that every equitable right must 
be prosecuted within twenty years, or it 
would be barred by the statute of limitations 
operating by analogy on equitable rights, as 
it does directly at law. But when the delay 
has been so great as to create a statute bar 
at law, it is not so clear that the pecuniary 
embarrassments of a suitor may not excuse 
some delay, so far as to relieve the plaintiff's 
claim from the imputation of staleness, es- 
pecially when his embarrassments have been 
occasioned by the acts of the defendant. On 
the contraiy, it appears to me entitled to con- 
sideration. For when a defendant relies for 
his protection, in equity, on lapse of time, in- 
dependent of the statute bar, he addresses 
himself peculiarly to the conscience and dis- 
cretion of the court. This is not an exemp- 
tion which he can claim of strict right; but 
he puts his defense either on the particular 
equities of his own case, or on the general 
policy of discouraging the litigation of stale 
and antiquated demands. Now when the 
plaintiff pleads, as an excuse for delay, his 
inability to meet the necessary expenses of 
prosecuting his rights, and this inability is 
occasioned by the very fraud for which he 
seeks redress, this plea certainly goes far 
towards overcoming the defendant's objec- 
tions, whether addressed to the conscience or 
prudence of the court. Such is the case with 
the present plaintiffs, and my opinion is, that 
they have not come into equity too late to be 
heard, though they may not be entitled to all 
the relief they might have had if they had 
come earlier. 

The legal title to the land was in the de- 
fendants, and the deed was executed by them. 
But by an agreement between the parties con- 
cerned in the speculation, these two defend- 
ants were to have but one-sixth each of the 
Interest in the purchase of Smith. Two-thirds 
was in several other persons, and this was 
known soon after, if not at the time when 
the bargain was completed. The money 
which was paid was distributed among the 
parties in proportion to the interest they had 
under this agreement. These persons should 
properly have been made parties, and if not 
known when the original bill was filed, should 
have been brought into the case by a supple- 
mental bill. As this has not been done, the 
decree cannot affect their rights. Still, as 
Crosby and Brastow held the whole legal ti- 
tle, and were ostensibly the sole conti-acting 
parties, they might, perhaps, if the suit had 
been commenced as soon as the fraud was 
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discovered, have been held for the whole and 
left to seek contributions among the other 
parties in interest. But since that time some 
of them have become insolvent, and it is not 
equally in the power of the defendants now 
to recall the money, as it would have been 
had the suit been promptly commenced. The 
delay has occasioned this inconvenience to 
them, that if they are now held to refund the 
whole of that part of the purchase-money re- 
ceived, the decree will operate, as to them, 
not simply to put them back in the same situ- 
ation as they would have been in, if no con- 
tract had been made, but they will sustain an 
actual loss. It would be throwing on them a 
loss occasioned by the act, that is, the delay 
of tlie plaintiffs. If the defendants had been 
actively engaged in concocting the fraud, they 
might have been held responsible in solido, 
and left to bear the loss arising from the in- 
solvency of the other parties. But there is 
no ground for imputing to them fraud, per- 
sonally, certainly not to Crosby. They had 
not, and did not pretend to have, any per- 
sonal knowledge of the land, but bought on 
the representations of others. It appears to 
me, therefore, that it would be inequitable 
to visit upon them the consequences of this 
delay of the plaintiffs. And a court of equity 
has authority not only to prescribe the terms 
on which it will grant relief, but to mold and 
temper its relief so as to meet all the equities 
of the case. My opinion, on the whole, is, 
that the sale should be declared void, as to so 
much of the land as, by the agreement of the 
vendors, belonged to Crosby and Brastow: 
that the outstanding notes in the hands of the 
defendants be ordered to be given up and 
cancelled; and that each of the defendants 
be decreed severally to restore to the plaintiffs 
so much of the purchase-money as they each 
severally received to their own use, and that 
it be referred to a master to examine and re- 
port the amount so received and to be repaid, 
and that the plaintiffs be required to release 
to the defendants such undivided portion of 
the land as equitably belonged to them ac- 
cording to the agreement aforesaid, and that 
all further action be reserved to the coming in 
of the master's report. ■ 

[Circuit Justice "Woodbury delivered an opin- 
ion to the same effect in this case. See Case No. 
9,234. Subsequently the master filed his report, 
which was excepted to. The esceptions were 
heard and overruled in Case No. 9,236.] 



Case No. 9,S36. 

MASON et al. v. CROSBY et al. 

[3 Woodb. & M. 258.] i 

Circuit Court, D. Maine. Oct Term, 1847. 

Pkaotioe in Eq0ity — Mastek's Report — Similah- 
iTT TO Veudict— For what Set Aside— Who 

MAT QdESTIOS — iMMATERTAIi ERROR. 

1. The report of a master in chancery, like the 
verdict of a jury, relates only to facts, and as 

1 [Reported by Charles I*. Woodbury, Esq., 
and George Minot, Esq.] 



to them will not be reconsidered and set aside, 
unless some clear mistake or abuse of power is 
shown. 
[Cited in Celluloid Manufg Co. v. Cellonite 
Manuf'g Co., 40 Fed. 476; Welling v. La 
Bau, 34 Fed. 42.] 
[Cited in Butterfield v. Beardsley, 28 Mich. 
423: Hulings v. HuliuRS Lumber Co., 38 W. 
Va. 370. IS S. E. 627.] 

2. The burthen of proof is on the party ob- 
jecting to the report. 

3. Third persons, after a contract is executed, 
cannot question its consideration. 

4. If a master err in some respects, which do 
not appear to have produced results materially 
different from what would otherwise have hap- 
pened, it is no ground for setting aside or recom- 
mitting his report 

[Cited in Tilghman v. Proctor, 125 TJ. S. 150, 
8 Sup. Ct 901; Duden v. Maloy, 43 Fed. 
408.] 

[Cited in Hulmgs v. Hulings Lumber Co., 38 
W. Va. 370. 18 S. B. 627.] 

After the decree in this case before given 
[Cases Nos. 9,234 and 9,235], a master was 
appointed, wlao made a report, a copy of 
which is annexed: 

"District of Maine, ss. U. S. Circuit Court. 
"Horatio Mason et al., in Equity, v. James 
Crosby et al. 
"Pursuant to a decretal order made in the 
above cause at the October term, 1846, of 
said court, by which among other things it 
was ordered, adjudged and decreed: That the 
contract, conveyance, mortgage and notes in 
complainant's bill mentioned, ought to be 
declared, and thereby were declared null, 
void and rescinded. That the money re- 
ceived therefor by the respondents and 
others on their account, being their -cred- 
itors, at any time before the filing of the 
bill, and retained and not paid over to other 
persons interested in the premises at the 
time of the sale, on their shares, ought to 
be, and thereby was ordered to be refunded 
by each in the proportion so received and re- 
tained for his interest therein, but on ac- 
count of the delay of filing the bill, and other 
circumstances, they are not to be held ac- 
countable for other money paid over to other 
persons then interested. That the notes so 
received by them, unless paid over, or as- 
signed to others then interested, and for 
their shares therein, are adjudged to be re- 
turned to the complainants by the respond- 
ents, as they may be in their joint or sev- 
eral possession or control. That each of the 
respondents be further ordered to pay in- 
terest on all such moneys received and re- 
tained from the time of such receipt to the 
time of final judgment in this case, deduct- 
ing therefrom their share in the value of any 
timber taken from said premises by the com- 
plainants or their order. That the respond- 
ents be decreed severally to pay their share 
of any taxes on said premises advanced by 
the complainants, and of any improvements 
made by them thereon. That on the repay- 
ments of the money received and retained, 
as aforesaid, by each of the respondents, and 
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the surrender of the notes, equal together to 
the amount of his share or equitable inter- 
est in said premises at the time of the con- 
veyance, -with the interest, taxes and im- 
provements aforesaid, the complainants are 
ordered to execute a release to each so doing, 
of all their title and interest in the share in 
the premises so equitably belonging to that 
respondent. That on the surrender, by 
either of the respondents, of notes which, 
with the money paid over by him as afore- 
said, exceed what was paid for his share 
in the premises, the plaintiffs be directed to 
release to such respondents, in trust for oth- 
er shareholders at the time of the sale, a 
further interest in the premises, correspond- 
ing to the proportion which such excess of 
notes bears to the whole consideration paid 
by the complainants. That the respondents 
were ordered to be thus responsible, and to 
this extent, notwithstanding the non joinder 
of others in the biU who had some equitable 
interest in the premises at the time of the 
sale. That the complainants are thus enti- 
tled to a decree, although one of them, since 
the sale, has released his interest in the 
premises to the other. That it be referred 
to a master to ascertain the amounts of 
money, interest, taxes and improvements, 
value of timber, notes, &c., before named, 
and prepare suitable conveyances to be ex- 
ecuted as aforesaid, and have power to ex- 
amine witnesses, and require disclosures of 
the parties under oath, and the production 
of papers pertinent to said inquiries, and 
do all other things appertaining to a master 
on the subject. I the subscriber, the master 
appointed for the purposes hereinbefore re- 
cited, submit the following report: I have 
been attended, agreeably to notice duly 
served and returned, by J. P. Bishop, Esq., 
counsel for the complainants, and by the de- 
fendant, James Crosby, and his counsel, Ed- 
ward Kent, Esq., also by Deodat Brastow 
and William F. Boynton, executors, in 
Maine, of the defendant Brastow, deceased, 
and for whom also Mr. Kent acted as coun- 
sel. The consideration by the master of so 
much of said decree as relates to the notes 
of the complainants in possession of said de- 
fendants, or their assigns, and the surrender 
of the same to said complainants; so much 
as concerns the value of timber taken from 
the premises, or stumpage therefor; so much 
as relates to the payment of taxes and the 
character and value of permanent improve- 
ments on the premises; so much as has re- 
gard to the release by the complainants of 
any part of said premises to said defend- 
ants, or either of them, in trust, or other- 
wise, and the prepai'ation of suitable con- 
veyances for that purpose; and the consid- 
eration of all other matters in said decree 
not hereinbefore recited, except those here- 
inafter fully and particularly stated, have 
been waived by the parties respectively, or 
their counsel. 
"The complainants by their counsel claim- 



ed to charge the defendant Crosby, upon the 
pleadings and evidence in the cause, upon 
that produced to me, and upon the examina- 
tion of said Crosby for the sum of fourteen 
thousand three hundred forty-two dollars 
and thirty-five cents; and the said Brastow's 
estate in the sum of eleven thousand six 
hundred and thirty dollars and thirty cents, 
including interest on the sums received by 
them respectively: the complainants in- 
sisting that said Crosby and said Brastow 
were responsible and were bound to refund 
to complainants all moneys received by them 
from the complainants, although said de- 
fendants had paid over certain proportional 
parts of said moneys to Sam Thurston, Bra- 
zier Brastow, Joseph Porter and John D. 
Wilson, as persons equitably interested in 
said premises at the time of the sale thereof 
to the complainants. To maintain this posi- 
tion, said complainants contended that the 
contracts between said defendants and said 
Thurston and others, were either parol 
agreements concerning real-estate, or bonds 
for the conveyance of certain parts of said 
premises to them respectively, on certain 
conditions which were never performed, giv- 
ing said Thurston and others the mere right 
of preemption. But the bill having charged 
one Fifield to be the agent of the defendants 
\o negotiate a sale thereof, for the benefit 
and interest of said defendants, as well as 
said Fifield, and also for the benefit of other 
persons then unknown to the complainants, 
and the defendants by their answers having, 
in substance, admitted that such sale to the 
complainants was made for the benefit of 
themselves and of said Thurston, B. Bras- 
tow, Porter and Wilson, and the pleadings 
and proofs in the case and before the master, 
seeming to recognize said Thurston, B. Bras- 
tow, Porter and Wilson, as persons inter- 
ested with the defendants at the tiine of the 
sale to the complainants, I have not felt at 
liberty to reconsider the evidence on which 
said decree was founded, or to give a differ- 
ent effect to the evidence adduced by the 
complainants or defendants at the hearing 
before me. I have, therefore, considered all 
moneys paid by the defendants, or either of 
them, to said Thurston, B. Brastow, Porter 
and Wilson, as paid to persons interested 
at the time of the sale to complainants. 
And for the same reasons, as between the 
defendant Brastow and William F. Boynton, 
although with some hesitation, I have treat- 
ed moneys paid by the former to the latter, 
as paid to a person inter^ted at the time of 
the sale to the complainants. 

"It appeared that in pursuance of an agree- 
ment between the defendants and said 
Thurston, B. Brastow, Porter and Wilson, 
that the latter were entitled to receive cer- 
tain proportions of all moneys which were 
to be paid by complainants to the defend- 
ants; that the complainants gave a mortgage 
to the defendants, conditioned to pay cer- 
tain notes to one Munroe, given by the de- 
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fendants to said Munroe as part considera- 
tion for the land in controversy; that the de- 
fendants alone having signed said, notes, and 
being legally responsible for the same, they 
took a bond from said Thurston, B. Brastow, 
Porter and Wilson, by which they assumed 
the responsibility of paying one-half of said 
notes of said defendants to said Munroe, if 
the same should not be paid by the com- 
plainants. It further appeared that some of 
said notes to Munroe were taken up by said 
Crosby and Brastow, and not by the com- 
plainants; that the defendants commenced 
an action on said bond, and recovered judg- 
ment thereon for one-half of one of said 
notes, and that said judgment was nearly 
satisfied by a levy of execution on the estate 
of said Thurston and others, or of some of 
them. 

' "Upon this state of facts, the complain- 
ants insisted that the money so recovered of 
said Thurston, B. Brastow, Porter and "Wil- 
son, if they were to be considered as persons 
equitably interested at the time of the sale, 
(but which was denied,) must be deemed and 
taken to be the proper money of the com- 
plainants paid to defendants, and that if the 
same was so distributed by defendants to 
Thurston and others, said recovery and sat- 
isfaction were to be construed as a refund- 
ing of the same to the defendants. But I 
consider it otherwise, and have made no al- 
lowance to the complainants for any part of 
said money. In ascertaining the amount of 
money paid by the complainants to the de- 
fendants, one or both of them, my attention 
has been called by the complainants to no 
other evidence than the pleadings and proofs 
in the cause. No testimony on this point has 
been offered by either party, and both par- 
ties have relied on the ease as printed to es- 
tablish the proper sum. That each party 
may have the benefit of exception to my re- 
port on this point, it may not be improper 
to state the grounds of it. The bill states 
the sum paid in cash at the time of the pur- 
chase somewhat indefinitely at nearly ten 
thousand dollars; and the further sum of 
two thousand five hundred and fifty-one dol- 
lars on one of the several notes given in part 
payment for the consideration of defend- 
ants' deed; and also the sum of three thou- 
sand three hundred and fourteen dollars on 
one of the Munroe notes, which they had un- 
dertaken to pay, and had secured by mort- 
gage to the defendants, in all, the sum of 
$15,865. These being material averments 
and discovery in respect to them being called 
for in the bill, required a full and careful 
answer, and both defendants have concurred 
in their several answers as to the sums paid, 
and the time and mode of payment, and 
which are hereafter particularly set forth, 
the total amount of which payments by the 
complainants, exclusive of interest, is al- 
leged to be §12,647.06. The complainants, 
however, insist that it appears from the tes- 
timony of Elias BuUard, that they paid an 



additional sum of $2,200, but it seems to me 
that the testimony of Bullard on this point 
fails to establish the fact of any other pay- 
ments than those particularly set forth in 
the answers. 

"I therefore find the whole sum paid by 
complainants on account of the contract re- 
scinded by the decree, to have been twelve 
thousand six hundred forty-seven dollars and 
six cents. I further find that said Crosby 
received or had the benefit of one-sixth part 
of the amount of the first payment by com- 
plainants to the defendants, and of the sum 
paid by complainants to Munroe; and that 
said Brastow received, retained and had the 
benefit of one-sixth part of said first pay- 
ment, two-sixth part of the payment to Mun- 
roe, (Brastow at the time of said payment 
having become the owner of Boynton's 
share,) and for one-half the payment to said 
Brastow on Aug. 28, 1836, (said Brastow at 
that time having purchased Crosby's inter- 
est in addition to BojTiton's, in the complain- 
ant's notes and mortgage,) and that eacli is 
chargeable with interest on those sums or 
proportions respectively, and which I have 
cast to May 1, 1847, and to be computed on 
the principal sqms from said day to final 
judgment. 

"Upon the foregoing principles, I find there 
is due from James Crosby to the complain- 
ants the sum of two thousand eight hundred 
fifty-seven dollars and eighteen cents, and 
no more, as per Schedule A; that there is 
due from the estate of the defendant, Deodat 
Brastow, deceased, the sum of five thousand 
nine hundred and fifty-eight dollars and 
twenty-two cents, and no more, as per Sched- 
ule B hereto annexed. 

"All of which is respectfully submitted. 

"Bangor, May 1, 1847. 

"Fred. Hobbs, Master in Chancery." 

Schedule A, referred to in this report, con- 
tains a statement of the moneys paid by the 
complainants to and for the use of James 
Crosby, one of said defendants, or received 
by him and not paid to others interested in 
the premises at the time of the sale to the 
complainants, viz.: 

This sum paid Sept. 21, 1835, to wit, 

one-sixth of §6,275.40, or §1,045 90 

Interest on the same from Sept 21, 

1835, to May 1, 1847 728 54 

This sum paid Munroe April 24, 

1836, whole am't §3,910.80, one- 
sixth is 651 80 

Interest on the same from April 24, 
1836, to May 1, 1847 430 94 

§2,857 18 
May 1, 1847. 

Fred. Hobbs, Master. 

Schedule B, referred to in this report, con- 
tains a statement of the moneys paid by 
the complainants to Deodat Brastow and for 
his benefit; or received and retained by him, 
and not paid to others interested in the 
premises at the time of the sale to the com- 
plainants, viz.: 
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This sum paid Sept. 21, 1835, to wit, 

one-sisth of ?6,275.40, or §1,04S 90 

Interest on the same from Sept. 21, 

1835, to May 1, 1847 728 54 

This sum paid Munroe April 24, 

1836, .?3,910.80, two-sixths is 1,303 60 

Interest on the same from April 24, 

1836, to May 1, 1847 861 88 

This sum paid Brastow, Aug. 28, 

1836, $2,460.86, one-half is 1,230 43 

Interest on the same from Aug. 28, 

1836, to May 1, 1847 787 87 

$5,958 22 
May 1, 1847. 

Fred. Hobbs, Master. 

To this report the respondents filed several 
exceptions, with a written argument at- 
tached to each. A copy of the exceptions, 
without the arguments, is annexed: 

"Maine, ss. Circuit Court U. S. in Equity. 
"Horatio Mason et al. v. James Crosby et al. 

"Exceptions taken by the complainants to 
the repoi-t of Frederick Hobbs, Esq., one of 
the masters in this honorable court, bearing 
date the first day of May, A. D., 1847, and 

filed in court the day of the same May, 

made in this cause, to whom the same stood 
referred by the decretal order bearing date 
the day of October, A. D., 1847: 

"First— Because said master, in and by his 
report, certified 'that the defendants re- 
ceived of the complainants, in payment for 
said land, the sum of $12,647.06, and no more.' 

"Second— Because said master, by his said 
repoi-t has certified $3,537.77 as interest due 
up to the 1st of said May upon said money 
paid by complainants. 

"Third— Because said master has, by his 
report certified that defendant Crosby was 
bound to refund to the complainants the sum 
of $2,857.18, and no more. 

To wit, the principal sum received 

by him $1,G97 70 

Interest upon the same. 1.150 48 

$2,857 18 

"Fourth— Because said master, as appears 
by his report, 'did not feel at liberty to give 
effect to evidence adduced by the complain- 
ants,' upon a supposition that the court, by 
said decree, had conclusively settled,, as a 
fact, that said Porter, Thurston, Brazier 
Brastow. Wilson and Boynton were equitably 
interested in lands at the time of said sale, 
and that he had no right to enquire whether 
such were the ease or not. 

"Fifth— Because said master, in his said re- 
port, makes no distinction between transac- 
tions between the defendants themselves, 
and between defendants and others prior to 
and after said sale, and treats the said Por- 
ter, Thurston, Brazier Brastow, Wilson and 
Boynton as though all the obligations be- 
tween them and the defendants existed prior 
to and at the time of the sale." 

These exceptions and the rejKjrt were also 
accompanied by a statement of the new evi- 
dence laid before the master; and an exhibit 
of the claims and offers made before him by 



each party as to all the matters in dispute. 
These, when important, will be explained in 
the opinion of the court. The original com- 
plainants moved also for leave, on this hear- 
ing, to submit further evidence in support 
of these exceptions, which leave was not 
granted. 

Mr. Bishop, in support of them. 
W. P. Fessenden and Mr. Kent, against 
them. 

WOODBURY, Circuit Justice. At the hear- 
ing of the exceptions in this case, a motion 
to introduce further evidence in their sup- 
port was made by the complainants, and over- 
ruled. But if that disposition of it had, on 
maturer consideration, been found to be im- 
proper, we would still admit the evidence be- 
fore deciding on the exceptions. But we think 
the ruling was right under all the circum- 
stances. Because the further evidence was 
offered without any previous notice to the 
opposite party of a wish to offer more proof, 
or of a willingness that more might be ad- 
duced by them. The com-t, therefore, de- 
cided that the evidence could not be admitted 
without granting a like privilege to the other 
side, and allowing time to improve the privi- 
lege thus granted, and that, on such terms of 
mutuality and time allowed, it might be ad- 
mitted. The plaintiffs objected to this in- 
dulgence to the other side, and hence we still 
think they were rightfully precluded from 
doing what they did not consent their an- 
tagonists should be allowed time to do. 

In respect to the exceptions themselves, 
most of them seem chiefly to rest on an im- 
pression that the court, when a master's re- 
port is returned, ?hould retry and reexamine 
and decide on all the questions of fact, as well 
as law, raised before the master. But we re- 
gard the office of a master in chancery some- 
what like that of a jury in the courts of com- 
mon law. Originally there were twelve mas- 
ters in number, and their duties were not only 
limited, in the progress of time, to matters 
of fact, but chiefly to those of mere debt and 
credit, and computation of interest. 1 Spence» 
Eq. Jur. When they have once decided on 
these facts, and no legal question is involved 
in them, their report should stand probably 
without amendment here, or without recom- 
mitment, unless reasons exist for either, a& 
strong as will justify setting aside a verdict. 
If there has been a clear mistake, or a pal- 
pable abuse of power, either of them ought 
to be corrected. But if the court should en- 
quire or act beyond that, as to matters of 
fact, the office of master would prove but 
little aid in the administration of justice— 
the court being compelled to go over all the 
facts again, and thus their labors be greatly 
and unnecessarily increased. When a party 
has enjoyed one full hearing as to the facts 
involved in his claims of debt, credit, interest 
and kindred topics, there seems little justifi- 
cation for going into another, unless the mas- 
ter has clearly fallen into a mistake, or clear- 
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ly abused tlie power confided to him. "With- 
out such a limitation, no prospect would exist 
of putting an end to litigation. 

Proceeding to the examination of the dif- 
ferent exceptions, with these views, our con- 
clusions are, that judgment must lie rendered 
in conformity to the report. 

The first exception is, in substance, that the 
whole sum received by the defendants of the 
plaintiffs in money, was larger than that 
found by the master. But this was a fact 
involving no principle of law, and concern- 
ing which the testimony, on the points in 
doubt was contradictory. The evidence, in 
one view of the subjeeti showed more, and 
in another view, near the amount found by 
the master. The probability seems to be, that 
if the plaintiffs paid more than $6,275, the 
sum allowed by the master, it was in the 
course of the business paid to Fifield, and 
not retained by the respondents; and that 
tlae notes to Fifield, and endorsed by him, 
were substituted for any money beyond that 
sum. After the lapse of eleven or twelve 
years, the truth is not litely to be attainable 
with much exactness, and this delay is so 
much more the fault of the plaintiffs in this 
case, than of the respondents, as to have for- 
merly caused a decree, in some respects less 
favorable to them than it otherwise would 
h ave been. Not taking a receipt or some writ- 
ten evidences of the amount of money paid by 
them at the time of the sale, whether to the 
res'pondents or Fifield, (which is the chief 
cause of the difficulty on this point,) is an- 
other neglect on their part, the consequences 
of which must fall, rather on them than the 
defendants. It is the business of the former, 
rather than the latter, to remove doubts and 
uncertainties as to the larger amount claimed. 
Not doing this, and there being evidence to 
justi^ either view, the master has allowed 
the smaller sum; and we do not see enough 
in the case to warrant a belief that it has 
been done through any clear mistake, or 
abuse of powex*. 

The second exception is merely a branch of 
the first, being that the interest allowed is 
not sufficient for the whole principal paid. 
It falls with the first exception, as the in- 
terest is enougli in amount, if the principal 
allowed was probably enough, and we have 
already decided that it was, in respect to 
this item. 

The third exception raises a question of 
law, rather than fact, since it contends that 
the defendant Crosby is not charged with 
enough in otlier respects, as he is allowed 
payments made before the bill was filed to 
other persons claiming to possess an interest 
in the land at the time of the sale in 1835 to 
the plaintiffs, when, in truth, the plaintiffs 
argued that those other persons then pos- 
sessed neither an equitable nor legal interest 
in the premises, sufficient, in law, to justify 
such payments. But the fact is undoubted 
tliat they claimed some interest there; that 
the claim was then admitted by the respond- 
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ents; that even the complainants alleged in 
then* bill the existence of such interests, but 
without knowing the names of the parties; 
that the respondents gave their names and 
proportions of interests in their answers, and 
that the only question made in this matter at 
the hearing, was whether an interest like 
theirs, not by deed, but by bond in most of 
the cases, made it imperative on the plain- 
tiffs to join them all as defendants in the bill. 

Now, although several of the matters in the 
answers as to this may be not precisely re- 
sponsive to the bill,— 8 Cow. 387; 1 Johns. 
Ch. 580; 2 Johns. Ch. 88; 3 Blackf. 18r S 
Pick. 113; 4 Paige, 22; 15 Me. 125; Kandall 
V. Phillips [Case No. 11,555],— and a bill with 
no formal intaTogatories renders it more dif- 
ficult to decide, with exactness, what is and 
what is not responsive, yet there is other evi- 
dence than these answers that these persons 
were interested. That was the, first step to- 
be proved, before considering its effect. That 
was amply shown, without the answer, by 
the bond from the respondents to Smith, 
which had been assigned to most of those 
persons claiming an interest; next, by the 
bond of most of them given to pay their pro- 
portions of the original consideration for the 
land to Munroe; next, by the active part 
some of them took in getting certificates and 
an agent to make this new sale; next, by the 
testimony of most of them, on the stand, in 
support of their interest; and finally, by the 
allegations in the bill, and the grounds taken 
at the hearing and in the decree. It cannot 
be set up by any persons, that such a bond 
did not, in law, give an equitable mterest, 
for want of consideration, when it is a sealed 
instniment. Or, in the case of Boynton, (one 
of them not included in the assignment of 
the bond,) that his interest was by parol, and 
without consideration, or was not mutual, 
when he procured one of the defendants to 
make the advances for him, and when the 
contract has already been executed, and thisi 
objection comes afterwards from a third per- 
son, and not a party to the agreement. See 
Tufts V. Tufts [Case No. 14,233], Mass. Dist, 
Oct. term, 1847. • 

An executed contract, though without con- 
sideration, mutuality or writing, to take it out 
of the statute of frauds, cannot afterwards be 
objected to by third persons, if it can be by 
the parties, however the latter may object 
while it is executing. And where one has 
stipulated to allow another an interest in cer- 
tain premises, and admits, in his answer, that 
the interest was a just one, and this interest 
has since been recognized and executed, it is 
too late for other persons to object to the le- 
gal or equitable propriety of it, and on that 
account to attempt to avoid it. See cases in 
Tufts V. Tufts [supra]. It will not do in chan- 
cery to consider it unconscientious or unjust 
to treat such an interest as valid, when the 
parties to it have not chosen to make any ob- 
jection, either on technical or substantial 
grounds. Nor would this decision, exonerat- 
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ing the defendauts from what they had paid 
■to others interested with them at the sale, and 
done many years before the present suit, and 
^ome time before any offer to rescind the sale 
by the plaintiffs, be at all injurious to the 
plaintiffs, if they exercised proper vigilance 
and diligence. These third persons could have 
been separately prosecuted early, and the due 
shares of money received from them, rather 
than the respondents. Or even in this bill, 
after their names and respective amounts of 
interests and money received, had been dis- 
closed by the respondents, they could, as was 
requested, have been made co-defendants, and 
their proportions recovered back. 

Considering the interests of all these other 
jjersons beside the defendants, to whom parts 
of the consideration were paid at the time 
.as proved by testimony and circumstances, 
•even without the aid of the answers of 
the defendants, it becomes of little impor- 
tance what in them is or is not responsive on 
this point, and the only remaining objection 
under this exception is to the want of proper 
evidence to show actual payments made to 
these subclaimants to the extent of their in- 
terests. The evidence, as to that, consists, 
.also, in part, of matter in the answers. Those 
are very clear to prove the payment and 
were not contested at the hearing of the orig- 
inal cause, but are now objected to as incom- 
jjetent to prove them. Even now, they can sep- 
.arately be proceeded against, and made liable, 
unless the neglect of the plaintiffs has been 
such as to exonerate them, or they have some 
other valid defence. So if the defendants had 
been sued earlier, and the contract rescinded 
■earlier, less harm or injustice would have 
happened in making them chargeable for all 
which went into their hands at first, as their 
resort over to others receiving it from them, 
jnight have thus been more early and success- 
ful, while by such delay their remedy over 
would probably now, in most instances, be 
worthless. It is probable that some of the an- 
•swers in respect to this last fact, also, may 
not be exactly responsive to the bill, and might 
not alone suffice. Looking, however, to the 
other testimony, there seems little doubt from 
that. The oaths of Boynton, himself, Thurs- 
ton, Porter and others, before the master, and 
the bond given by most of them to pay their 
portions of the original consideration, and 
the fact already and otherwise established, 
that they were interested in the land in cer- 
tain proportions, are strong to show that they 
have been paid all to which they were enti- 
tled. The very lapse of time which was be- 
fore referred to, being so long, and no exist- 
ing claim being made of a failure to pay any 
■of them, coupled with the continued ability of, 
■at least, one of the defendants, to comply with 
their obligations, is quite decisive that the 
payments have been adjusted in conformity 
with the promises and right which really ex- 
isted. 

There is a further exception taken by the 
plaintiffs, that the defendants are not charged 



with the whole of $3,910, which the plaintiffs 
paid for them to Munroe. They were charged 
with only such portions of it as their interests 
required them in the end to pay. This, we 
think, was sufficient. They held the whole 
legal title to the land by deed, and gave their 
notes for the whole consideration. When they 
sold it for all interested, and paid over to oth- 
ers the proportions of the money received, it 
was proper, as the original consideration was 
not yet due, to take from the others' obliga- 
tions to pay their ratio of it. They thus stood 
in the capacity of trustees, both for buying 
and selling, and all they did, in these respects, 
was not for themselves alone, owning but por- 
tions, or for themselves as joint obligors. It 
was rather for all possessing an interest in 
the premises. And when they received the 
$3,910, and paid it over to Munroe, as that 
was the substance of the transaction, it being 
paid by the plaintiffs for them, they received 
as well as paid it for all in their due propor- 
tions, and are liable individually for only the 
shares they themselves owned, or were bound 
to pay. Only that was to go to their real and 
final benefit, and that they are requu"ed to re- 
store. As to the residue, when they collected 
money of the others to help pay for that, 
(which was owing to Munroe, and which they 
alone were boxmd to him to advance,) they 
collected only the portions which remained 
due from the others after applying their share 
of the $3,910, They hence cannot be consid- 
ered as recovering back anything of this $3,- 
910, but receiving the balance due from the 
others interested, after allowing to them their 
share in that sum paid by the plaintiffs. 

The fourth exception is founded on the idea, 
that the master took for granted, as if already 
settled by the decree, what he ought to have 
decided on evidence offered before him, i. e. the 
interest of these particular claimants under the 
defendants. Now, although the fact of an in- 
terest in third persons had been alleged in the 
bill itself, and admitted in the answer, and 
proved by various testimony, yet I am not 
aware that the names of those possessing such 
an interest, or their exact proportions, were 
-shown with precision, except in answers. 
And as those answers may not, in these re- 
spects, have been responsive to the bill, it 
would have been proper for the master to 
have resorted to other evidence for these par- 
ticulars. The decree did not decide who in 
fact were the particular claimants, and their 
proportions, as it was not necessary, in order 
to decide on the merits. Again, it did not 
seem to be controverted, that these persons 
named by the master were the persons, and 
had the proportions in the sub-claim under 
the defendants, which both sides conceded to 
exist. 

Has this view of the master, then, if to 
some extent erroneous, led to any error or 
mistake in the results? That is not pretend- 
ed. All the evidence and circumstances con- 
curred in support of that interest, and it is 
well settled, as to errors in ruling on evidence 
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by courts, that if it do not appear to have 
clianged liie verdict from wbat it "would otli- 
-erwise be, a new trial -will not be awarded- 
Allen v. Blunt [Case No. 217]; Taylor v. Car- 
penter [Id. 13,785]; and cases cited in them. 

The fifth and last objection is, that the mas- 
ter does not distinguish between rights and 
obligations of the defendants or transactions 
-of theirs with others after the sale of the land, 
and those before. But this, I apprehend, is 
misunderstood. The master does not appear 
to have taken the interests or duties of the par- 
ties for a guide, as they stood at any other 
:time than the sale, though he may, and prop- 
erly has, looked to theh: transactions after- 
wards, as in pursuance and in affirmance of 
those previous interests and duties. And at 
-times they may be some evidence of what 
the prior contracts and interests had been, 
^nd therefore deserve attention in that view. 
But we see no instance of the master's mak- 
ing any new arrangement after the sale, a 
ttest or standard of any old obligations. The 
new bond, given by the sub-claimants after 
rthe sale, to pay their proportion of the origi- 
nal consideration to Munroe, if not paid by 
the plaintiffs, is the new contract or transac- 
tion which is probably meant to be referred 
•to. But that was only a new form of securing 
what was their duty before to accomplish, 
•1. e. the payment of that portion of the con- 
sideration to be paid for the land, which 
-theur share in the land rendered proper. The 
duty to pay that existed from the time their 
interest existed, and the new bond was only 
■a new evidence or new security concerning it. 

Judgment according to the report on the de- 
■cree. 



Case Xo. 9,337. 

MASON V. CUTTS. 

[5 Cranch, C. 0. 465.] i . ~ 

Circuit Court, District of Columbia. March 
Term, 1838. 

"Equitable Liex — ^Fresoh Award — Advances to 
Ship — Bills op Exchange Takes. 

1. Advances to a master of a ship seized and 
carried into France, in 1810, and liberated after 
-eighteen months' detention, made after her re- 
lease to enable her to prosecute her homeward 
voyage, are not a lien upon the compensation 
awarded to the administrator of the owner, by 
•the commissioners under the French conven- 
tion. 

2. The plaintiff must resort to the administra- 
tor of the owner for payment in the ordinary 
course of administration; espedally if the per- 
son making the advances takes bills of esehange 
'for the amount advanced. 

.Bill in equity by [Gilbeck Mason,] the ad- 
jninistrator of James Leveaus, against [ffiram 

Outts] the administrator of Thomas Brown, 
to which the defendant filed a general de- 
murrer. The bill stated that in 1810, the ship 

General Eaton, J. S. Place, master, owned 

1 [Reported by Hon. William Cranch, Chief 
JudgeJ 
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by Thomas Brown, a citizen of the United 
States, was captured by a French privateer, 
and cELwied into Calais. That in 1812 she was 
liberated, but before she could proceed on 
her homeward voyage, it was necessary that 
she should undergo considerable repairs, and 
be fitted for the voyage; that Captain Place 
not having the funds for that purpose applied 
to the deceased, (Leveaux,) who made the 
necessary advances therefor to the amount 
of 20,463 francs, including costs of protest and 
damages on certain bills of exchange drawn 
by Captain Place, on his correspondents in 
London, for the reimbursement of said ad- 
vances; that the ship was afterwards seized 
and detained at an English port; that the ad- 
vances have never been repaid, and that the 
owner, Thomas Brown, died insolvent; that 
the commissioner under the French treaty, 
allowed the claim of Hiram Cutts, adminis- 
trator of the owner, Thomas Brown, for de- 
tention of the ship and expenses, to the 
amount of $4,687; a certificate of which 
is about to be issued from the treasury of 
the United States, which will be paid to the 
said Hiram Cutts, unless prevented by an 
order of this court. That the plaintiff has 
a just claim on the amount so awarded to 
the said Cutts, for the amount of his said ad- 
vances, "and is entirely without remedy at 
law to obtain the benefit of his lien on said 
fund, and can only obtain the same by the 
equitable interference of this honorable 
court." 

The plaintiff contends, in his bill, "that 
he is not boimd to resort to the estate of 
said Brown, or to those funds thus award- 
ed, as a general creditor of said Brown's es- 
tate, but that he has an equitable claim on 
the fund itself, for the amount of his ad- 
vances as aforesaid, and the interest due 
thereon, which he believes will amount to- as 
much as the sum to be received on said 
award," and prays a decree therefor, and for 
general relief. 

Mr. Key, for plaintiff, cited Sheppard v. 
Taylor, 5 Pet. [30 U. S.] 692, 710; The Gen- 
eral Smith, 4 Wheat. [17 U. S.] 438; Forster 
V. Hale, 3 Ves. 696; Duke of Bolton v. Wil- 
liams; 4 Brown, Oh. 430. 

R. S. Ooxe, contra. The plaintiff's intes- 
tate never had any lien on the ship for his 
advances; and if he had, he has none upon 
the money awarded, which does not represent 
the ship, but merely demurrage, and expenses 
of prosecuting the claim before the French 
tribunals. But whatever lien he might have 
had, he abandoned by taking bills of ex- 
change for the amoimt of his advances, and 
by suffering the ship to depart He can now 
claim only as a general creditor, and must 
look to the administrator in the regular course 
of administration. This case is very different 
from that of Sheppard v. Taylor [supra], 
where the award was for the loss of the ship, 
and stood in the place of the ship, and lia- 
ble to all liens by which the ship was bound. 
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THE COURT (THE-tJSTON, Circuit Judge, 
absent) decided, that the plaintiff's intestate 
had not a specific lien on the ship; and if 
he had, he abandoned it when he received 
bills of exchange for the amount of his daim, 
and therefore he can only come in as a gen- 
eral creditor of Brown, and receive his divi- 
dend in the due course of administration. 



MASON (BUNNELL v.). See Case No. 4,179. 

MASON (GAMBLE v.). See Case No. 5,209. 

MASON (GRAHAM v.). See Cases Nos. 5,671 
and 5,672. 

MASON (GRANT v.). See Cases Nos. 5,698 
and 5.701. 



Case "No. 9, S3 8.' 

MASON V. IN6RAHAM. 

[5 Ben. 81.] i 

District Court, E. D. New York. March, 1871. 

Pilots — Tender of Service — Halp Pilotage — 
AG EST OP Vessel. 

The pilotage law of New York provided, that 
in case of a tender of service by a pilot to a ves- 
sel, and a refusal of such service, half pilotage 
should be due and recoverable of the agent of 
the vessel. A pilot filed a libel on such a cause 
of action against a person, who was not at the 
time of the tender the consignee of the vessel, 
who did not act for her under a general employ- 
ment, and who did not collect her freight. Meld, 
that, in order to charge a person with liability as 
agent, under the act, it is neeessaiy to show that 
he had some connection with the vessel at the 
time, and that the defendant was not liable. 

[Libel by Edward R. Mason against John 
S. Ingraham for the recovery of pilotage.] 

BENEDICT, District Judge. "This is an ac- 
tion by a pilot to recover half pilotage of the 
defendant, as the agent of the bark R. B. 
Walker. It involves the same question of 
jurisdiction decided in the case of Banta v. 
McNeil [Case No. 966], to which reference is 
made for my opinion thereon. There is, how- 
ever, another question in this case, which has 
not arisen in former half pilotage cases de- 
cided in this court. Here the right to recov- 
er is rested upon the state statute, which, 
it is claimed, creates a liability for half 
pilotage on behalf of the agent of the ship to 
which the tender is made; and it is only as 
agent that the defendant is sought to be held, 
as he was not master or part owner. Upon 
this point, it is sufficient to say that, in my 
opinion, it is at least necessary, in order to 
charge a person, in the capacity of agent, 
with a liability of this description, to show 
that he had some connection with the vessel. 
At the time of the pilot's tender, the defend- 
ant was not the consignee of the vessel, nor 
did he act for her under any general employ- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



ment. Her freight was not collected by him, 
nor does it appear that he was in any way 
connected with the vessel at the time the 
libellant's cause of action arose. 
The libel must, therefore, be dismissed. 
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Case Wo. 9,239. 

MASON V. JONES. 

[1 Hayw. & H. 323.] i 

Circuit Court, District of Columbia. Nov. 27, 
1847. 

Practice in EquiTr— Motion to Pile Answer- 
Defendant IN Contempt. 

1. It is of right and not favor for the defend- 
ant to file bis answer before the decree nisi 
is made absolute. 

2, A defendant in contempt in a cause against 
himself and others may file his answer in an- 
other cause against himself individually, though 
both suits relate to the same matter. 

An injunction was granted in the case of 
Barnes vs. Jones and others, which was en- 
tered served on all the defendants [Thomas 
P. Jones, and Alexander Hunter, marshal of 
the District of Columbia]. The defendants 
did not appear to this suit nor answer the 
bill. On February 10, 1841, a writ was is- 
sued in the name of Jones against the com- 
plainant [John] Mason, Jr., on a note dated 
April 15, 1839, made by said Barnes to said 
iMason or order, endorsed by him and M. 
Clark, payable October 15 following. Mason 
was arrested, and special bail was put in. 
Mr. Marbury found his appearance entered; 
but having received no instructions, and nev- 
er having seen Mason, he entered judgment 
at March term, 1842. A ca. sa. was issued, 
and Mason was taken in custody. 

In January 13, 1843, Mason Jiled his bill. 
The bill and injunction of Barnes vs. Jones 
et al. was referred to as part of this bill. 
The prayer of the bill was that the judg- 
ment of March term might be opened, or re- 
lief granted here by perpetual injunction and 
cancellation of the said note. The injunction 
was returned served on Jones. He did not 
appear or answer. On June 24, 1845, a per- 
petual injunction was decreed nisi, which 
was served on July 1, and on October 24, 
1845, before the decree became absolute, the 
defendant Jones' answer to the bill was 
brought into court and offered to be filed. 

Objection being made by the complainant, 
the matter stood over and was heard at this 
term. 

Henry May, for complainant. 
Jos. H. Bradley, for defendants. 



1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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JIay. for tlie complainant, objected to the 
reception of the answer, because Jones was 
in contempt by having violated the injunc- 
tion granted in the Barnes Case against him 
and others by suing upon one of the notes. 
Har. Ch. 222, 263; "Williamson v. Carnan, 1 
Oill & J. 211, 213. 

Bi-adley, contra, contended that it was the 
<lefendant's right to file his answer before 
decree nisi becomes absolute, and that the 
contempt, if there was any, was in another 
cause. 1 Smith, Oh. Prac. 61, note a; Alk- 
royd V. King, 8 Paiges [Akroyd v. King, 1 
Ch. Sent 39]. 

OBANCH, Chief Judge. The bill states 
that, in 1838, certain persons, among whom 
was the defendant, Thos. P. Jones, associated 
for the pui*pose, among other things, of pro- 
curing and getting cuttings of the moms 
multicaulis, and authorized John F. Callan 
to sell them, and he did, as their agent, sell 
Abraham Barnes a large number of cuttings, 
which cuttings the said J. P. Callan, for the 
said persons, warranted to vegetate and 
grow, if certain instructions were followed. 
That the said Barnes, relying on the said 
warranty, was induced to purchase of the 
said Callan. 125,000 cuttings, for which he 
gave his several promissory notes with the 
complainants and M. St Clair Clarke as en- 
dorsers thereon, and that all the said pro- 
■ceedings were with the knowledge and as- 
sent of the said Thos. P. Jones and others. 
That the complainant does not recollect the 
amount of each note or the aggregate amount 
of them all. but will show the same to the 
■court That the complainant charges that 
there "was the most manifest fraud in the 
sale of the said cuttings, and that the same 
■did not vegetate or grow, and there was a 
total failure of the consideration of the notes, 
notwithstanding the said Barnes did follow 
the instructions given, and did everything 
in his power to make the same vegetate and 
^row," "That the same was known to the 
said Callan and the said Thos. P. Jones and 
others." "And that the said sale was made 
fraudulently, and that the said notes were 
given without any consideration whatsoever, 
the one for which they were given having 
totally failed, as the complainant is inform- 
■ed and brieves, and so charges." That the 
oiotes were given and taken for the benefit 
of said Thos. P. Jones and others. That on 
the 19th June, 1839, the said Barnes ob- 
-tained an injunction from this court to pre- 
vent the said Callan and the said Thos. P. 
Jones and others from passmg the said notes 
or from suing upon the same, as will appear 
by reference to the proceedings in the case of 
1:he said Barnes against the said T. P. Jones 
And others in this court, which injunction 
was regularly served upon the said T, P. 
Jones. But the complainant charges that the 
«aid T. P. Jones, in defiance of the injunction. 
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2 [See note 3 on page 1038.] 



which was then and still is in force, has sued 
the complainants upon one of the notes so 
enjoined. 

The complainant then charges that pay- 
ment of the note had never been legally de- 
manded—wEereby the plaintifE was dis- 
charged. That on the 10th of February, 
1841. while the injunction in Barnes' Case, 
was in force, the said defendant Jones 
brought suit against this complainant (Ma- 
son^ on one of the notes so enjoined in 
Barnes' Case. That not being able to at- 
tend to the case in person, he applied to a 
friend to enter special bail for him and to 
employ counsel; and his special bail, through 
mistake, entered the appearance of Mr. Mar- 
bury, attorney-at-law, instead of Brent & 
Brent who alone were acquainted with the 
facts of the case and of the defence, and 
to whom the complainant had spokeu. That 
the complainant was ignorant that the ap- 
pearance of Mr. Marbury had been entered 
as his counsel, until after he (Mr. Marbury) 
had confessed a judgm^it in the case at 
March term, 1842, and until tlie ca, sa. was 
served against him, this complainant That 
the note upon which this judgment was 
founded was dated 15th of April, 1839, sign- 
ed by Barnes, payable to the order of the 
complainant on the 15th of October, 1839, 
and endorsed by the complainant - That the 
injunction in Barnes' Case was granted June 
19th, 1839, That T. P. Jones, at the time of 
receiving the note, knew that the note was 
given for the cuttings, and that the consid- 
eration had totally failed. Upon this bill an 
injunction was issued on the 14th of Jan- 
uary, 1843 (after the complainant Mason, 
had been arrested on the ca. sa., but before 
his commitment in execution), to restrain the 
defendant "from proceeding further upon the 
judgment" at law, which had been rendered 
on the 4th of April, 1842. That on the 24th 
of June. 1843. the defendant T. P. Jones, 
having failed to appear and answer the bill 
within three months after the day of appear- 
ance and after the filing of the bill, it was 
taken pro confesso and a perpetual injunc- 
tion decreed nisi. i. e., to be absolute unless 
cause to the conti-ary be shown at the term 
next succeeding "that to which the decree 
shall be returned executed." Before the de- 
cree became absolute, on the 24th of October, 
1845. the defendant, T. P. Jones, by his coun- 
sel, moved for leave to file an answer. 

This motion was resisted on the ground 
that the defendant was in contempt by hav- 
ing violated the injunction granted in Barnes' 
Case, June 19th, 1839, against this defendant 
and others, by bringing this action at law 
upon one of the notes included in that in- 
junction, and that his answer in this case of 
Mason against Jones cannot be received 
while he is in contempt in the case of Barnes 
against Jones and others. 

In support of the objection to the motion to 
file the defendant's answer, the counsel for 
the complainant cited Har. Ch. 222, but that 
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authority only shows what acts will author- 
ize an injunction and what will be a violation 
of the injunction, not that a party who is in 
contempt in one cause may not file his answer 
in another. The authority In Har. Ch. 263, 
only shows that, although the answer denies 
the whole equity of the bill, the injunction 
will not be dissolved until the defendant's 
contempts are cleared, meaning, no doubt, 
contempts committed in that cause. 

The complainant's counsel also cited Wil- 
liamson V. Carman, 1 Gill & ,T. 211, 213. But 
in that case the contempt was committed in 
that cause, and has no relation to the filing 
of the answer, which was filed May 13th, 
1826. The only point Lu that case applicable 
to this is that the chancellor will not hear a 
motion to dissolve the injunction while the 
defendant is in arrest under an attachment 
for a contempt in violating the same injunc- 
tion. But there are many cases in which a 
party who has committed a contempt even in 
the same cause may sustain a motion. Thus 
a plaintiff in contempt for non-payment of 
costs for an irregular motion can enforce an 
answer from the defendant (1 Smith, Ch. 
Prac. see note a); and it is only where a 
party in contempt applies for a" favor that 
such an objection is available (Akroyd v. 
Klug, 2 Paige s [1 Gh. Sent. 39]). 

Can a party be said to be in contempt un- 
less he be attached for the contempt? for 
until attached or otherwise brought before 
the court non constat that he is guilty of the 
contempt, so as to prevent him from proceed- 
ing in his cause. In the present case the de- 
fendant did not apply to the court for a favor 
in offering to file his answer, for he had a 
risrht to file it at any time before the deei-ee 
became absolute, and therefore the rule that 
a party in contempt cannot make a motion 
until he has cleared his contempt, is iiot 
applicable to this case. But the injunction 
which the defendant is charged with vio- 
lating was not granted in the present cause, 
but in that of Barnes vs. Jones and others, 
and the defendant is not guilty of a con- 
tempt in this cause by being guilty of a con- 
tempt ih another cause. 

For these reasons I think the defendant 
has a right to file his answer, which was pro- 
duced and offered to be filed before the de- 
cree nisi became absolute. 

[For a hearing on motion to dissolTe injunc- 
tion, see Case No. 9,240.] 



3 These citations are incorrect. There is no 
case in any of Paige's Chancery Reports under 
the name of Alkroyd v. King or Akrovd v. 
Klug. In Johnson v. Pinney, 1 Paige, 646, the 
defendant applied for a commission to take tes- 
timony of a witness. The plaintiffs resisted 
the application, on the ground that the defend- 
ant was in contempt for not paying a bill of 
costs. The chancellor held that where a party 
is in contempt, the court will not grant an ap- 
plication in his favor which is not a matter of 
right. If he applies to the court for a favor, 
it will be granted, on condition that he purge 
his contempt by complying with the former or- 
dei of the court. 



Case JSTo. 9,S40. 

MASON V. JONES et al. 

[1 Hayw. & H. 329.] i 

Circuit Court. District of Columbia. March 
Term, 1848. 

Fkaud— Notes— Defense— HoLDEK -withoot No- 
tice — Fkaud of Agext — Equitable Kelief — 
Confession op Judgment — Injunctions — ^Vio- 
lation of — Pkinoipal. 

1. The proper order, where the defence set up. 
to a promissory note is fraud, is to restrain its 
negotiation and permit the parties to proceed 
at law. 

2. An injunction against negotiating a prom- 
issory note is not violated by suing thereon, and 
proceeding to judgment and execution. 

8. By praying that a bill in another cause may 
be made a part of the present bill, all its state- 
ments are considered as repeated, and must be 
answered. 

4. All the facts stated in the bill, not denied' 
by the answer, are taken as true on a motion to 
dissolve on final hearing. Facts not admitted 
must be proved. 

5. Denial of fraud charged to have been com- 
mitted by an agent is not sufficient on the in- 
formation of the agent and the belief of the- 
principal. 

6. B'raud in the origin of a nesrotiable note is 
no defence against a bona fide holder without no- 
tice. 

_ 7. But a member of a company who discounted 
individually a note belonging to the company, 
without knowledge of any fraud in its origin, "is 
affected by the fraud of the agent of the com- 
pany. 

8. Where a judgment has been confessed bv 
an attorney through the negligence of the de- 
fendant, equity will not relieve. 

9. Where B. filed his bill against I. and oth- 
ers, alleging fraud in a contract, which was not 
answered, and M. afterwards filed his bill" 
against I. for relief against a judgment at law 
in relation to the same matter, though the fraud 
can not be tried in M.'s suit, the injunction ob- 
tained by him will be continued until B.'s suit 
shall be tried or disposed of. 

10. It seems that after judgment an en- 
dorser is considered in equity a principal and not 
a surety. 

11. Courts of law and equity have concurrent 
jurisdiction in cases where fraud is the ground 
of relief, and the court which first obtains posses- 
sion of the case must settle the matter conclu- 
sively. 

[In equity. Heard on motion to dissolve an 
injunction.] 

In the spring of 1839 Abraham Barnes pur- 
chased 125,000 cuttings of the morus mul- 
ticaulis of J. F. Callan, agent of the Wash- 
ington City Silk Co., and gave his negotia- 
ble notes with M. Clarke and Mason as sure- 
ties for the price of the same. The aggre- 
gate of the notes was §5,000, payable, it was- 
believed by Barnes, in two payments of 
$2,500 each on the 15th of Oct. and Nov., 
1839. Callan was represented, when the pm-- 
chase was made, to have warranted that the- 
euttings would vegetate and grow if certain 
Instructions were followed. Barnes did not 
examine them until they were delivered, 

1 [Reported by John A. Hayward, Esq., and' 
Geo. G. Hazleton. Esq.] 
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when he was sti-uck -witli the dry appearance 
of the cuttings; notwithstanding, he set them 
out, following the instructions; but all of 
them, except ahout 2,700, did not vegetate, 
and at the time of the sale were dead and 
worthless. Upon discovering this Barnes, 
on June 19, 1839, filed his bill, stating as 
above and charging that the contract was 
made by Callan as the agent and with the 
knowledge of the members of the company, 
and that he knew the worthless condition of 
said cuttings, and fraudulently misrepresent- 
ed the quality and condition thereof; and his 
said notes being negotiable, he sought an in- 
Dunction against the same being negotiated or 
sued on, and an abatement to the extent of 
the partial failure of the consideration. The 
members of the company were Dr. Jones, 
Pierce Hall, Callan and a number of other 
pei'sons, who were made defendants. It was 
charged that the notes were then held by 
said Callan, or some member of the company, 
and by no one who had paid a valuable con- 
sideration therefor without notice. An in- 
junction was granted "against negotiating or 
passing away said notes," which was return- 
ed served on all the defendants. The defend- 
ants did not appear to this suit nor answer 
said bill. On February 10, 1841, a writ was 
issued in the name of said [Thomas P.] Jones 
against the complainant, [John] Mason, [Jr.], 
on a note dated April 15, 1839, made by said 
Barnes to said Mason or order, endorsed by 
him and M. Clarke, payable on October 15th, 
following, for $1,250. Mason was arrested, 
and special bail was put in, Mr. Marbuiy 
found his appearance entered; but having re- 
ceived no instructions, and never having 
seen Mason, he entered, judgment at March 
term, 1842. A ca. sa. was issued, and Mason 
was taken into custody. 

On January 13, 1843, Mason filed his bill, 
setting out the purchase of the cuttings by 
Barnes of Callan, as the agent of the compa- 
ny, and of one Kinsman, of Philadelphia, the 
warx-anty, and worthlessness of the cuttings 
as above stated; the giving of notes for the 
price, and the injunction granted at the in- 
stance of Barnes as aforesaid; the suit by 
Jones upon "one of said notes," given for 
said cuttings; that he had been sued by 
Kinsman upon "three of said notes," and had 
employed Brent & Brent, who were his attor- 
neys, and to whom he had explained the 
transaction, and requested them to attend to 
any suits on said notes; that he attended to 
Kinsman's in person, and employed those 
gentlemen; but being unable to do so when 
sued by Jones, he requested a friend to enter 
bail and to employ counsel, who, by mistake, 
entered' Mr. Marbury's name, instead of 
Brent & Brent; that he often spoke to them 
afterwards of his cases, but without naming 
this of Jones', as the defence was the same 
as Kinsman's, who became non-suit; that his 
friend did not inform him of the entry of 
Sir, Marbury's name; and the first he knew 
of it, and of said judgment, was upon exam- 



ining the docket after being taken in execu- 
tion; that the said note for $1,250 was one- 
of those given for said cuttings and enjoined 
as assigned, which, and the total failure of 
the' consideration, were known to said Jones 
at the time the note was delivered to him, 
if he did not then hold the same for himself 
and the other members of said company; all 
of whom were charged to be parties to said 
fraud. The bill further stated that Barne» 
resided in Washington county, Maryland, and 
that the demand of the said note was made- 
in the city of Washington. The note was-- 
dated, but not made payable there. The bill 
and injunction of Barnes was referred to as 
a part of this bill . Jones was required, among 
other things, to answer what office he 
held in said company, and what sum he gave- 
for said note, in what paid, and to whom. 
The prayer was that the judgment might be- 
opened, or relief granted here by perpetual 
injunction and cancellation of the said note,. 
The injunction was returned served on Jones. 
He did not appear or answer. On June 24, 
1845, a perpetual injunction was decreed nisi, 
which was served on July 1st; and on Octo- 
ber 24, 1845, before the decree became abso- 
lute. Dr. Jones' answer to Mason's bill was* 
brought into court and offered to be filed.. 
Objection being made, the matter stood over^ 
and was heard and leave granted at the Oc- 
tober term. [Case No, 9,239.] 

Eedin and Bradley in support of the motiom 
to dissolve. 

The counsel in support contended that this; 
was not a case for the interference of a court 
of equity. 

I. Jones was not in contempt. He obtained 
the note bona fide before Barnes' injunctioUr 
and had a right to proceed to judgment. That 
injunction was against the company collec- 
tively, and was not meant to reach him in- 
dividually, Barnes' injunction bond was to- 
the parties, and would be no security to" 
Jones as the individual holder of the note. 
The notes mentioned in Barnes' bill are not 
the same as those in Mason's, The order for 
the injunction was not against suing, but ne- 
gotiating merely. It was settled on the pres- 
entation of the answer that the contempt, if 
one, was in another cause, and could not be 
m'ged in this. The remedy for contempt in 
violating an injunction is attachment. The- 
judgment cannot, for that reason, be set 
aside, 

II. But the defences set up are defences at 
law. 1. As to the fraud and warranty, they 
are denied; if upon the information of Cal- 
lan only, the charge is merely upon the in- 
formation of Barnes. Mason's bill does not 
aver that the company knew the cuttings- 
were ba^ at the time of the sale, nor that 
the statements in Barnes' bill are true. What 
was given for -the note, and what office Jones- 
held, are immaterial inquiries, and cannot 
serve the complainant in his defences of 
fraud and failure of consideration. The de- 
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nial of the defendant meets fully every ma- 
terial allegation in both bills. But, if not 
sufficiently denied, fraud and waiTanty are 
no defence against Jones, a bona fide holder 
of the note without notice; gaming and usu- 
ry are the only defences against an innocent 
third party (Chit Bills); fraud is not, except 
between the original parties, (Thornton v. 
Winn, 12 Wheat [25 U. S.] 183,) and on war- 
ranty the remedy was at law; no circumstaji- 
ces of fraud are stated, and if they had been, 
the defence was at law. 2. The failure of 
consideration is denied, but it is averred to 
be total, and that is also a full defence at 
law. 3. No advantage can be taken in equity 
of any illegality in the demand and notice 
after judgment. There is no averment that 
the residence of Barnes was known to Jones. 
If unknown, the note was properly demanded 
at the place of its date. 

HI. The judgment was properly obtained 
and cannot be stricken out. A party is bound 
by a judgment confessed by his attorney of 
record, unless fraud or collusion with the ad- 
verse party can be shown. He will not be 
relieved where it is produced by his own neg- 
ligence. In this case the complainant did 
not inform his bail that Brent & Brent were 
his attorneys, and requests him to have their 
appearance entered; nor did he give any at- 
tention to the suit afterwards. There is no 
relief under such circumstances. 36 Law Lib. 
259; 2 Story, Eq. Jur. §§ 885, 887, 889, 896; 
Prather v. Prather, 11 Gill & J. 110; Fowler 
V. Lee, 10 Gill & J. 358. The understanding 
at the bar, as to the confessions of judgments, 
is that the defence must be made known at 
the same time, and an opportunity afforded 
for a trial, before the jury are dischai-ged; 
■else a defendant might wait till the witnesses 
were dead and limitations would be a bar. 

Mr. May, contra: 

I. It is a case of partial failure of consid- 
•eration, made so by reference to Barnes' bill. 
The fraud charged is denied on the informa- 
tion of Callan only, which is not sufficient. 
Ales. Ch. Prae. 86. The defendant was one 
of the company, and is charged to have 
Imown of the fraud, but if no personal knowl- 
edge, he was answerable for the misrepre- 
sentations of Callan, the agent of the compa- 
ny. He^ is not a bona fide holder of the note. 
He received it as the property of the compa- 
ny, of which he was one. He, therefore, 
knew the consideration, or had reason to 
know, and was bound to inquire. His an- 
swer Is not full; he does not state what of- 
fice he held in the company, nor what he gave 
for the note. A case of fraud is made out in 
Barnes' bill, which the defendant and other 
members of the company were bound to an- 
■swer. 

II. The judgment was entered by mistake. 
The complainant was lulled into security by 
the former injunction. He had no knowledge 
of the appearance of Mr. Marbury. He had 
a defence which he had instructed his coun- 
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sel, Brent & Brent, to make to all these notes. 
Equity can interfere. 2 Story, Eq. Jur. §§ SS5, 
887, 889, 896; Gott v. CaiT, 6 Gill & J. 309; 
OfEutt's Adm'r v, Offutt 2 Har. & G. 179; 
Smith V. Mclver, 9 Wheat. [22 U. S.] 532; 
Brown v. Swann, 10 Pet. [35 U. S.] 497; Tru- 
ly V. Wanzer, 5 How. [46 V. S.] 141; Marine 
Ins. Co. V. Hodgson, 7 Cranch [11 U. S.J 332; 
Creath's Adm'r v. Sims, 5 How. [46 U. S.] 
204. 36 Law Lib. 61. 

III. Jones was under disability to sue. The 
injunction in Barnes' Case was not to sue. 
The suit brought against Mason was on the 
same note, and was a violation of that in- 
junction. The defendant was in contempt, 
and shall take no benefit from his illegal act 
There will be a restoration of the rights of 
the pai-ties as they stood before the suit was 
brought The remedy for breach of an in- 
junction is not merely attachment, but the 
acts done will be treated as nullities. Par- 
tington V. Booth, 3 Mer. 148; Marquis of 
Downshire v. Sandys, 6 Ves. 109 (2d Ed.) 108; 
1 Smith, Ch. Prac. 623; Heam v. Tennant, 
14 Ves. 136, a case of possession restored; 
West V. Belches, 5 Munf. 187; 2 Har. Ch. 
Prac. 222; Ales. Oh. Prac. 86, 88, 92; Bullen 
V. Ovey, 16 Ves. 144; Leonard v. Attwell, 17 
Ves. 385; Gadd v. Worrall, 2 Anstr. 535; 
Anon., 3 Atk. 567; Earnshaw v. ThomhiU, 18 
Ves. 487: Marsack v. Bailey, 2 Sim. & S. 
577; Woodward v. Earl Lincoln, 3 Swanst. 
626; Woodley v. Boddington, 9 Sim. 214; 
Robinson v. Byron, 2 Dickens, 703; 3 New. 
294; Williamson v. Carnan, 1 Gill & J. 212; 
Bfood V. Aston, 1 Buss. 412; Clark v. Dew, 4 
Cond. Eng. Ch. Cas. 344; Hawley v. Bennett, 
4 Paige, 163; Lynch v. Colegate, 2 Har. & J. 
34; Gibson v. Tilton, 1 Bland, 353. 

Before CRANCH, Chief Judge, and MOR- 
SELL, Circuit Judge. 

MORSELL, Circuit Judge. The first ques- 
tion to be considered is whether defendant 
has violated the injunction in the case of 
Barnes v. Jones and others. Both subpoenas 
and injunction, by the return of the marshal, 
were sei-ved on all the defendants. The or- 
der for the injunction was obtained on 19th 
June, 1839, as: "Let the injunction issue to 
restrain the defendants from negotiating or 
passing away the promissory notes in the bill 
mentioned until the further order of the 
court" It is erroneously stated in Mason's 
bill that the injunction was to prevent Jones 
and others from "suing upon the same." 
This is not included in the oi-der of the judge, 
though it appears to be interlined in the pre- 
cept of injunction issued by the clerk. That 
order is in the words above stated, and I 
think it was entirely correct not to enjoin the 
bringing of suit by the original party, as the 
bill charges that the notes were obtained by 
fraud, the defence would have been available 
,at law, and the party might have suffered 
great evil from being prevented from suing. 
He might have lost the security for the pay- 
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ment of his debt, wMch lie might liave had 
"by a judgment There might also be other 
evils occasioned which do not now occur to 
me. I find it sanctioned by authority- (3 Bac. 
Abr. "Injunction," 651): "Injunction will be 
granted to restrain the negotiation of bills of 
exchange or promissoi-y notes obtained by 
fi-aud, and in this case if the plamtiff support 
his motion hy an affidavit of the truth of the 
facts stated in his bill, the injunction will be 
allowed immediately upon the bill being filed; 
but the defendant should, upon Intimation of 
the suit by negotiating the security, defeat 
its object (in note), "where a motion was 
made to restrain a defendant either from 
bringing an action on a promissory note, sug-; 
gested to have been given for undertaking 
to bring about a marriage, or to prevent him 
from assigning it over} the court made an or- 
der upon the defendant to teep the note in his 
possession, and not assign or endorse it, but 
would not extend the injunction so far as to 
inhibit the payee himself from' proceeding at 
law." 

Smith V. Aykwell, 3 Atk. 566, Amb. 61: 
In the case in 3 Atk. the chancellor says: 
"Here it is not only charged by the bill to be 
a marriage brokerage agreement, but the fact 
supported by an affidavit and therefore I will 
make an order on the defendant to keep the 
note in his own possession and not assign or 
endoi"se it over to any pei'son whatever, but 
shall not extend the injunction so far as to 
prevent him from proceeding at law. There 
being then for the reason, as well as the rea- 
sons already given in the opinion of the chan- 
cery judge in this case on the subject of al- 
lowing the answer to be filed, no violation of 
the injunction, the objections on that ground 
■cannot avail." 

The reason offered in support of the motion 
to dissolve will next be considered: 

Mi-st, as to the jurisdiction. That the cir- 
cumstances of the fraud ought to be stated in 
the charge of fraud in the bill, and not in 
terms only, and that none such are so stated. 
Second, that tlie defence might have been made 
at law, and that it is now too late, there being 
no clear evidence of fraud or accident or the 
act of the opposite party immixed with any 
negligence or fault on the part of the com- 
plainant Third, the answer denies the fraud 
as to himself or CaUan. The bill in this case 
prays that the facts and things stated in 
Barnes* bill against this defendant and Cal- 
lan, and sundry others, may be made a part 
of this bill, and I supposed it must be so con- 
sidered. It is objected that the complainant 
cannot have the advantage of the facts stat- 
ed in that bill, because they are stated as of 
the knowledge of others, and complainant 
does not state in his bill "that he believes 
them to be true," but I suppose it must be 
understood that they become a part of the 
bill into which they are invoked according to 
the usual and common form, which is inva- 
riably 'with those words, and of course that 
this objection must be answered. 

16FED.CAS. — 66 
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Barnes' bill, after stating particularly the 
attending circumstances and the contract 
and consideration made with Callan, the 
agent of the company of which the defend- 
ant in this case was a member, according 
to which the cuttings were affirmed and war- 
ranted to vegetate and grow, that he had no 
opportunity of examining and inspecting 
said cuttings unless they were delivered 
after the contract of sale. He charges that 
the whole lot of cuttings so purchased by 
him of said CaUan, as agent aforesaid, was, 
at the time of sale, dead and utterly worth- 
less except about 2,700 cuttings; proceeds to 
charge that,' at the time of delivering said 
cuttings, they had not (with the exception 
just stated) been in the ground or any soil 
for some time, and were utterly valueless, 
and that said Callan well knew the same, 
and did fraudulently misrepresent the condi- 
tion and quality of said cuttings, of which 
he also charges the other defendants in tho 
suit had knowledge. And it seems to me 
that the bill filed in this case reiterates the 
same • circumstances in substance, and 
charges a fraudulent knowledge of the same 
by the various parties to the contract and 
the fulfillment of Barnes on his part. It ap- 
pears then that the facts and circumstances 
of the fraud, and the fraud itself, are posi- 
tively charged to have been practiced on the 
part of the defendants. What efEect ought 
to be given to the answer? Admit that at 
the time stated in the biU, 1838, sundry per- 
sons, the names of some of whom are cor- 
rectly given in said bill, and among wnom 
were the defendants, united themselves Into 
an association or company for the purpose, 
among other tilings, of procuring and selling 
cuttings and trees of the morns multicaulis. 
and that they offered the same for sale, and 
authorized John F. Callan to sell for them, 
who acted for them in the city of Washing- 
ton as their agent; it admits the contract 
made with Barnes, but denies that Callan 
warranted as the agent of the company as 
stated. Admits also that Barnes, for the 
cuttings, gave to Callan his four several 
promissory notes, made payable to complain- 
ant, and endorsed by him and Matthew St 
Clair Clarke, but declares and avers that he 
was personally and wholly ignorant of the 
said transaction, and was not advised with 
or consulted in any part of them; nor did he 
ever know of them until long afterwards 
and after he had become the sole bona fide 
holder of the notes hereinafter mentioned 
(the one mentioned in the bill). But this 
defendant, on the information he has re- 
ceived from the said John F. CaUan, posi- 
tively, particularly and circumstantially de- 
nied that there was any fraud done, or at- 
tempted or designed, in the sale of the said 
cuttings by the said John F. Callan; that he 
is informed and believes that some part of 
the cuttings did vegetate and grow; that 
Barnes, as he is informed and believes, did 
not follow the instructions; denies that the 
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consideration of the notes entirely failed; 
admits that the notes were given for the 
benefit of the said company as a company; 
admits that an injunction was obtained by 
Barnes as stated, but that long before the 
granting of the injunction the said defend- 
ant, without any knowledge of any facts, 
and without having heard anything to cast 
suspicion upon the said notes, and without 
any knowledge or information about the con- 
sideration for which they had been given, 
bona fide and in the regular course of deal- 
ing and business, received one of the said 
notes, being the one mentioned in said bill, 
and gave full value therefor; this was with- 
in a few days after its date; that he had 
received the same from the said Callan as 
the property of the said company, but that 
he, this defendant, received it as any other 
person would have done, relying on the 
credit of the endorsers thereon more than 
that of the drawer; excuses himself for a 
disobedience to the injunction; does not rec- 
ollect that it was served on him. He did 
bring the suit, &c,, utterly ignorant of the 
facts with respect to Mr. Marbury, &e., ex- 
cept that he did confess the judgment, &e. 
That if the facts therein stated are true (which 
he does not admit, &c.), they are insufficient 
to give jurisdiction to this court to go behind 
the said judgment at law, and he prays to 
have the same advantage as if he had plead- 
ed the same; denies all fraud and combina- 
tion, &c., and declares and averring that on 
the 18th April, 1839, he received the said 
notes bona fide and gave full value there- 
for in the regular course of business; ex- 
cuses himself for not having put in his an- 
swer earlier, &e. It is objected that this 
answer does not fuJly respond to the charges 
contained in the bill, and that those which 
are not answered are to be taken as true. 

The rule .laid down in Young v. Grundy, 
G Cranch [10 TJ. S.] 51, is: "If the answer 
neither admits nor denies the allegations of 
the bill, they must be proved on the linal 
hearing, but upon a question of a dissolution 
of an injunction they are to be taken to be 
tme." As to the objection that he does not 
state what office he held in the company, and 
what he paid for said note, and whether the 
proceeds of the said note were for the use of 
himself and the other persons named in the 
bill of complaint, &c., and what sum of 
money did he give for said note, he has an- 
SAvered that he was a member of the com- 
pany; admits that he received the note; 
states that without any knowledge or in- 
formation of or about tiie consideration for 
which they had been given bona fide and in 
the regular course of dealing and business, 
he received one of the notes, being the one 
mentioned in said bill, and gave full value 
therefor; that this was within a few days 
after its date; that he received the same 
from the said John F. Callan as the proi)erty 
of said company, but that he received it as 
any other person would have done, &e. This 



seems to me sufficient to answer aU the ma- 
terial part of those interrogatories. 

The next and last objection is, "that a case 
of fraud has been charged In the bill, and the 
answer does not meet it to the extent of 
it." The answer, besides the general denial 
of all fraud and evil practice and all com- 
bination, &c., says: "But this defendant, on 
the information he has received from the 
said John F. Callan, positively, particularly 
and circumstantially denies that there was 
any fraud done, attempted or designed in the 
sale of the said cuttings of the said John F. 
Callan, and he sufficiently denies it as to 
himself by showing his entire ignorance of 
all the circumstances," &c. The question is. 
what weight is due to the denial merely up- 
on information of Callan and his belief, with- 
out any knowing? The charge is, that Cal- 
lan as agent of the company was guilty of 
the fraud. Is the charge fully met? 

The bills are injunction bills, and filed on 
oath. It is true the answer of the defend- 
ant is on oath, but it is not of facts from his 
own knowledge. He declares he was alto- 
gether ignorant of them. His answer is. 
therefore, nothing more than his belief of 
what another has informed him. I do not 
think such an answer ought to have the 
weight of a full and positive denial of the 
facts respecting the fraud as stated m the 
bill. The principle will be found established 
in the cases of Clark's Ex'rs v. Van Riems- 
dyk, 9 Cranch [13 U. S.] 153; Union Bank of 
Georgetown v. Geary, 5 Pet. [30 U. S.] 111. 
In the last case the judge, in delivering the 
opinion of the court, says: "It is to be borne 
in mind that the bill does not charge the 
agreement to have been made with the bank, 
but with their attorney. The denial by the 
bank is not, therefore, of any matter charged 
to have been within their own knowledge. 
They could, therefore, only speak of their be- 
lief, or from infonnation received from their 
attorney, and not from their own knowledge 
of the transaction." This was also the case 
of an injunction bill. It has been contended, 
however, that the defendant in this case, be- 
ing the holder of an endorsed negotiable 
promissoiy note, before the same became 
due for a bona fide and valuable considera- 
tion, and without notice, cannot be affected 
by the fraud. This, as a general proposi- 
tion, is unquestionably true. Do not the 
circumstances, however, of this case show 
the principle inapplicable? It is admitted 
that at the time of the transaction the de- 
fendant was a member of the company; that 
Callan was the authorized agent to make the 
sale and contract of sale, and that he acted 
for them in the contract with Barnes for 
the 125,000 cuttings; who gave his several 
promissory notes drawn by said Barnes and 
endorsed by Mason and Clarke to Callan as 
such agent, for the benefit of the company, 
as such company; one of which not^s some 
few days after the date was delivered by 
said Callan to him, the defendant, as tiie 
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property of said company. Was he not, there- 
fore, fully affected hy the actings and doings 
of CalJan in the transactions as much as any 
other memher of the company, and as much 
so as if he had in fact known and been cog- 
nizant of all the facts and circumstances 
charged as fraudulent, and although he re- 
ceived it under the circumstances stated by 
him? If so, the principle relied on by him, 
above stated, is not applicable. 

The next part of the case presents a ques- 
tion of more difficulty. It is in relation to. 
the equity jurisdiction of this court in a case 
which has already been before it as a court 
of law between these same parties, and 
where the complainant could have availed 
himself of the matter set up iii this ease and 
had full and ample justice done to him, yet 
did not even attempt it, but, on the contrary, 
confessed a judgment to the defendant for 
the amount of the claim. The rule is that 
when a paity has a good defence at law and 
omits to make it, he cannot afterwards upon 
the same ground have relief in equity. Gott 
V. Can-, 6 Gill & J. 312. In the court of ap- 
peals, the judge in stating the opinion of the 
court says: "The well settled general rule 
being that a court of equity will not relieve 
against a recovery in a trial at law, unless 
the justice of the verdict can be impeached 
by facts or on grounds of which the party 
seeking the aid of chancery could not have 
availed himself at law, or was prevented 
from doing it by fraud or accident or the act 
of the opposite party, unmixed with any 
negligence or fault on his own part," and 
the principle is the same where at law there 
is a confession of judgment. Many other 
cases might be here stated establishing the 
same rule, but I really do not think it neces- 
sary. The question then is, has there been 
any such circumstances of fraud or accident 
or the act of the opposite party, unmixed 
with any negligence or fault on his (com- 
plainant's) own part? To show this it has 
been said that the injunction granted by the 
court in the case of Barnes had the effect to 
lull him into security, &c., and, secdndly, 
that Mr. Marbury, instead of Messrs. Brent 
& Brent, by mistake and accident was em- 
ployed as ttie attorney in the case, and, not 
knowing there was a defence, confessed the 
judgment. With respect to the judgment, 
it was granted in a case in which the com- 
plainant was no legal party, and, as I have 
before said, the judge made no order inhib- 
iting the defendant in that case to sue on the 
note, and the service of the writ in the case 
was amply enough to warn the complainant 
that the defendant did not consider himself 
thereby restrained from suing on the note, 
and the additional circumstances, which he 
states, of his having sometime before sued 
Kinsman on three of the notes given for the 
same contract, and feeling it necessary to at- 
tend to them in person, fully proves this ex- 
cuse not to be sound. As to the mistake in 
employing Mr. Marbury, let the circum- 



stances be considered proved as stated by 
the complainant himself. The suit was 
brought against him on the 10th of Febru- 
ary, 1S41, and in the usual course progressed 
until March, 1842, when the judgment was 
confessed, being the regular trial court; that, 
not being able to attend to the case in per- 
son, he applied to a friend to enter special 
bail for him and to employ counsel, and that 
his special bail through mistake entered the 
appearance of Mr. Marbuiy, attorney at law, 
instead of Brent & Brent, who alone were 
acquainted with the facts of the case and of 
the defence, and to whom the complainant 
had spoken; that if sued as an endorser on 
said notes, &c., he wished the said Brent & 
Brent to attend to the cases for him, of 
which he (the complainant) would inform 
them; that he was never informed by his 
said special bail that he had directed Mr. 
Marbury to appear for him, nor did he know 
the same until after judgment had been ren- 
dered against him, and not then did he know 
that any judgment was obtained until after 
a ca. sa. had been served upon him. 

It appeai-s, then, that Mr, Mason gave no 
directions to his bail, who he employed as 
counsel for him, or that he (the bail)' knew 
that the Messrs. Brent were, nor does it ap- 
pear that he ever inquired of his bail who 
he had employed, or that he ever informed 
the Messi-s. Brent and requested them to 
appear. The suit was depending the usual 
time of twelve months, without any atten- 
tion on the part of the complainant in the 
preparation for the trial; no order to sum- 
mon w^itnesses; no reasonable and proper 
endeavor to procure evidence, but a total in- 
difference. He must have known when, by 
the rules of the court, the tilal court would 
be. Suppose Brent & Brent had been em- 
ployed, could he think that it would not be 
necessary to have his proofs of the fraud 
ready to enable them to make the defence? 
instead of which he does not make any in- 
quiry of them about it. Can it be said that 
this is the case of accident unmixed with any 
negligence or fault on his part? On the 
eonti-ary, does there not appear to have been 
gross negligence? 

But although the court has no jurisdiction 
to try and determine the question of fraud, 
for the reasons already stated, has it not the 
power and would it not be proper to continue 
this injimction to await the final decision of 
the case of Barnes against the defendant, 
with a number of other defendants herein- 
before mentioned? There is enough to show 
that that suit is to try the validity of the 
same contract with which the note in the 
case is connected, notwithstanding the er- 
roneous description of the notes mentioned 
in that bill. It is true that after the liability 
of the endorser becomes fixed by judgment, 
as in this case, he is to be considered as a 
principal, so decided in the case of Greath's 
Adm'r v. Sims, 5 How. [46 XJ. S.] 206, and 
Prout V. Lennox, 3 Wheat, p.6 U. S.] 520: 
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"That the endorser of a note who has been 
charged by due notice of the maker's de- 
fault is not entitled to the aid of a court of 
equity as a surety." But can we shut our 
eyes to the most unjustly oppressive and 
iniquitous effect which the complainant in 
this case would be made to sufEer if he is not 
permitted to have the benefit of the rescission 
of the contract, if such should be the event 
upon the trial of that ease?" 

That suit was brought on the 19th June, 
1839, and, according to the return of the 
marshal, the defendants were all served with 
subpoenas. But no answers, I believe, have 
yet been filed. The delay in bringing it to is- 
sue has been certainly very great, but the 
case is still depending and undisposed of. 
It may be added that the defendants in this 
case cannot be said to be free from blame 
in occasioning the delay. 

Fraud being the ground upon which relief 
was sought from the obligation of the con- 
tract, this might be availed of either in a 
court of chancery or of common law. In 
such case the rule is, "The court which first 
has possession of the subject must deter- 
mine it conclusively, and has a right to re- 
tain it exclusively of the other." Smith v. 
M'lver, 9 Wheat. [22 U. S.] 535. Chief Jus- 
tice Mai-shall, in delivering the opinion of tlie 
court, says: "In all cases of concurrent ju- 
risdiction, the court which first has posses- 
sion of the subject must decide it." Again, 
at 536: "Admitting, then, the concurrent ju- 
risdiction of the courts of equity and law in 
matters of fraud, we think the cause must 
be decided by the tribunal which first ob- 
tains possession of it, and thus each court 
must respect the judgment or decree of the 
other." 

The court of chancery had first possession 
of the contract in connection with this note, 
and had an exclusive right to retain it until 
the case was disposed of. Is that not a suffi- 
cient reason for this court to hold up the in- 
junction until the other case has been dis- 
posed of, or at least until this defendant has 
done everything in his power to bring it to a 
final action? 



Case Wo. 9,S41. 

MASON et al. v. KANE. 

[Taney, 173; 24 Hun<^ Mer. Mag. 717.] i 

Circuit Court, D. Maryland. May 2, 1851. 

Customs Duties — Recovery of Duties Paid — 
Protest—In Whose Name Suit Brought. 

1. The tariff acts of 1799 [1 Stat. 627] and 
1845 [5 Stat. 727] do not prevent the actual 
owner of goods imported, from suing fot the re- 
covery of duties paid under protest by the con- 
signee, and do not require such suits to be 
brought in the name of the consignee. 

[Cited in Gray v. Lawrence, Case No. 5,722.] 

2. The tariff act. of 26th February, 1845, pro- 
vides that no action to recover duties paid under 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission. 24 Hunt, 
Mer. Mag. 717, contains only a partial report.] 



protest, shall be maintained against a collector, 
"unless the said protest was made in writing, 
and signed by the claimant, at or before the 
nayment of said duties, setting forth distinctly 
and specifically the grounds of objection to the 
payment thereof." A protest under this act, ob- 
jecting in general terms to the additional duty 
exacted, but assigning no reason for the objec- 
tion, will not warrant the institution of a suit 
to recover back the duties objected to, even 
though such duties were illegally exacted. 

[Cited in Thomson v. Maxwell, Case No. 13,- 
983; Pierson v. Lawrence, Id. 11,158: Da- 
vies V. Arthur, 96 U. S. 151; Chung Yune 
V. Kelly, 14 Fed. 641.] 

This action was instituted on the 22d of 
October, 1850 [by David Mason and John E. 
Tullis], against [George P. Kane] the col- 
lector of the port of Baltimore, for the re- 
covery of duties paid under protest. The 
facts sufiiciently appear from the following 
statement of facts, agreed on by the coun- 
sel in the cause, and the opinion of the court. 

Statement of facts: (1) It is admitted, that 
the plaintiffs are residents of Savannah la 
Mer, Jamaica, and aliens, and owners of the 
pimento, mentioned in the above case; and 
that Spence & Eeid, merchants of Baltimore, 
were the consignees of said pimento, and en- 
tered the same, and paid the duties exacted 
upon them by the defendant, under protest in 
writing, signed by them. (2) It is further 
admitted, that on or about the 21st of Sep- 
tember, 1849, the plaintiffs consigned, from 
Savannah la Mer, the said pimento, as per in- 
voice and bill of lading, to said Spence & 
Reid, and that the invoice upon which it was 
entered, sets forth correctly the price paid 
by plaintiffs, at the time the same was pur- 
chased. (3) It is also agreed, that the cus- 
tom-house papers relating to this case, or 
proper copies of the same, shall be read in 
evidence by either party, and that oral evi- 
dence may likewise be given at the trial of 
this cause. 

Upon the foregoing statement of facts, and 
such other evidence as may be produced by 
either party at the trial of the case, it is 
agreed, that the following questions shall 
be raised and submitted to the com't for its 
opinion: (1) Whether the plaintiffs in this 
case can maintain the action, by reason of 
the act of 26 February, 1845, or any other 
acts of congress. (2) Whether the appoint- 
ment of the merchant appraisers, is not such 
an award as is final and conclusive on the 
plaintiffs, as to the value whereon the duty 
should have been estimated. (3) Whether 
the return of the government weighers of 
the gross weight of the pimento, being 87,- 
139 pounds is conclusive; and the deduction* 
therefrom for tare, or the weight of the bags, 
should be the weight shown by the invoice; 
or should be the tare returned by the said 
weighers, 2617 poimds, which is three per 
cent, on the gross weight. (4) Whether the 
additional duty or penalty of §899, exacted in 
this case, or any part thereof, may be re- 
covered by the plaintiffs, inasmuch as a por- 
tion of the pimento, to wit, four hundred and 
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twenty-three bags, has heen exported, as "will 
appear from the export entry thereof. 

If, upon the foregoing questions, the opin- 
ion of the court should he in favor of the 
plaintiffs, then a verdict and judgment shall 
he entered for the plaintiffs, for the damages 
claimed in the nan% with costs; but if in fa- 
vor of the defendant, then for the defendant 
with costs. And it is further agreed, that ii 
the judgment should be in favor of the plain- 
tiffs, the amount including interest for which 
the verdict and judgment shall stand, shall 
be hereafter calculated in conformity with 
the principles which the court shall decide to 
govern the case, and the said verdict and 
judgment corrected accordingly. 

Brown & Brune, for plaintiffs. 
Z. Collins Lee, Dist. Atty., and Hon. K.ev- 
erdy Johnson, for defendant. 

TANEY, Circuit Justice. This suit is 
brought against the collector of the port of 
Baltimore, to recover certain duties, which 
the plaintiffs allege were overcharged upon a 
cargo of pimento, imported from Savannah 
la aier, in Jamaica. The official appraisers, 
acting under positive directions from the sec- 
retary of the treasury, estimated the value of 
this pimento much higher than that in the 
invoice; and upon a reference to merchant 
appraisers, although they valued it lower than 
the officers of the government had previously 
done; yet, the price at which they assessed 
It, exceeded the invoice price more than ten 
per cent., estimating the value by the pound, 
without regard to the difference in the du- 
tiable quantity, arising from the difference 
in the tare allowed in the invoice, and that 
allowed by the official weighers; and upon 
this appraisement by the merchant apprais- 
ers, the penal duty of twenty per cent, was 
exacted by the collector, upon the whole car- 
go, and paid under protest by the con- 
signees. The pimento was warehoused upon 
its arrival, and a part of it remained in the 
warehouse when the penal duty was de- 
manded; and a large portion of it was re- 
exported and never withdrawn for consump- 
tion or sale in this eountrv. 

The suit is brought by the owners of the 
cargo, who reside in Jamaica, and not by 
the consignees, who paid the money and 
signed the protest; and it is objected by the 
defendant, that this suit cannot be main- 
tained by a foreign owner, but must be 
brought by the consignee; that under the acts 
of 1799 and 1845, the consignees, for all 
purposes connected with the payment of du- 
ties, were to be regarded as owners; and 
that the principles and doctrines in relation 
to principal and agent in- the ordinary con- 
cenis of life, do not apply to a case of this 
kind. 

This is certainly a question of some diffi- 
culty. But we do not think that the lan- 
guage of the act of 1845 requires this con- 
struction; and the motives of policy which 



evidently introduced the provision upon this 
subject in the act of 1799, can hardly have 
influenced the provisions of the act of 1845, 
under which this suit is brought. We see 
no inconvenience that can arise to the col- 
lector, or the public, by permitting the own- 
er to maintain the suit in his own name, in- 
stead of suing In the name of his agent or 
consignee; the payment by the consignee, is 
the payment by the principal; and the pro- 
test of the consignee, the protest of the prin- 
cipal, if he thinks proper to adopt it We 
think the practice in some of the circuits has 
sanctioned suits by the foreign owner. In 
cases of this description; and as this prac- 
tice Is consistent with a fair consti*uction of 
the act of 1845, and no injustice or incon- 
venience can arise from it, the court are of 
opinion, that this objection must be over- 
mled. 

But the objection to the sufficiency of the 
protest, is a much more serious one. Some 
question has been made as to the charges to 
which it objects; but it is veiy clear that it 
applies altogether to the additional and penal 
duty, which appears to have been demanded 
and paid on the day of the protest; it objects 
to this demand in general tei-ms, without 
specifying any particular grounds of objec- 
tion. But it is now insisted, in support of 
the action, that the demand was illegal: (1) 
Because the merchant appraisers assessed 
the value at the time of the shipment, and 
not at the time of the purchase. (2) Because 
they did not actually inspect the pimento. 

(3) That if their valuation was lawfully 
made, it does not exceed the value in the 
invoice ten per cent., taking into considera- 
tion the whole cargo, and the difference in 
the dutiable weight, arising from difference 
between the tare claimed in the invoice, and 
that allowed by the official weighers; and 

(4) That if a penal duty was incurred upon 
the part of the cargo withdrawn for sale and 
consumption, it was not incurred upon the 
portion of it which remained In the ware- 
house and was re-exported to a foreign coun- 
try. 

But none of these objections arc set forth 
in the protest; it objects, as we have already 
said, in general terms, to the additional duty 
exacted on that day; that is, the whole penal 
duty, but assigns no reason for the objec- 
tion. Now, the act of 2G February 1845, in 
express terms, provides that no action of this 
kind shall be maintained against a collector, 
"unless the said protest was made in writing 
and signed by the claimant, at or before the 
payment of said duties, setting forth dis- 
tinctly and specifically the gi-ounds of objec- 
tion to the payment thereof." It is not, 
therefore, sufficient to object to the payment 
of any particular duty or amount of duty, 
and protest tn writing against it; the claim- 
ant must do more; he must set forth, in his 
protest, the grounds upon which he objects, 
distinctly and specifically; and these latter 
words are too emphatic to be regarded as- 
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mere surplusage, or to be overlooked in the 
■consti-uction of this law. The object of this 
provision is obvious; in the multitude of col- 
lection oflfices in the United States, and the 
changes which so frequently take place in 
the officers, mistakes and oversignts will 
sometimes take place, and irregularities in 
the assessment of duties; and the object of 
this provision is, to prevent a pai-ty from tak- 
ing advantage of such objections, when it is 
too late to correct them, and to compel him 
to disclose the grounds of his objection, at 
the time when he makes his protest. 

The case before the court strikingly exem- 
plifies the policy of this provision. One of 
the objections is, that the merchant apprais- 
ers did not actually inspect the pimento. It 
was not actually looked at and inspected by 
these appraisers, because there was no con- 
troversy about its quality. The consignees 
had notice, and aijpeared before the merchant 
appraisers, and did not suggest that there 
was any defect in the quality, which would 
lower the value, nor express a wish to have 
it inspected; they offered to prove that it 
was bought at the price at which it was in- 
voiced, and that such was then the market- 
price at the place where it was purchased. 
The appraisers were satisfied that it was 
bought at the price stated, but were of opin- 
ion that the price was lower than its market 
value in the principal markets of the island, 
and appraised its dutiauie value accordingly. 
There is not the slightest reason to suppose 
that their appraisement would have been, in 
any degree, influenced or changed by their 
actual inspection of the article; and if this 
objection had been stated in the protest, the 
eiTor could have been immediately corrected, 
before the duties were exacted; but it is 
now too late. If this oversight be fatal to 
the appraisement, and renders it invalid, then 
the public lose not only the enhanced duties 
to which the pimento was liable, but also the 
additional or penal duty which was the con- 
sequence of the merchant appraisal. The 
same may be said of the other grounds of 
objection above mentioned, if they had been 
set forth in the protest as the grounds of ob- 
jection, and had been deemed tenable by 
the administrative department of the gov- 
jernment, the errors could have been coiTected 
without the expense of litigatioR, and the du- 
ties which the law imposes secured to the 
public. 

It is for this purpose that the act of JS45 
requires the grounds of objection to be dis- 
tinctly and specifically set forth in the pro- 
test; for this suit, although in form agnmst 
the collector for doing an unlawful act, is, in 
truth and substantially, a suit against the 
United States; the money is in the treasury, 
and must be paid from the treasuiy, if the 
plaintiffs recover. As the United States can- 
not be sued and made defendants in a court 
of justice without their consent, they have 
an undoubted right to annex to the privilege 
of suing them any conditions which they 



deem proper. In the exercise of this power, 
they have granted this privilege, in the form 
of a suit against the collector, where duties 
are supposed to be overcharged, upon condi- 
tion that the claimant, when he pays the 
money, shall give a written notice that he 
regards the demand as illegal, and means to 
contest the right of the United States In a 
court of justice; stating also at the same 
time, distinctly, the specific grounds upon 
which he objects. This is the condition upon 
which he is permitted to sue the collector, 
and thus to appeal from the administrative 
to the judicial department of the govern- 
ment. It is a condition precedent; and as it 
was not performed in this instance, the pres- 
ent action cannot be maintained, even if the 
duty exacted were not legally due. 

It is unnecessary, therefore, to inquire 
whether the objections now made would 
have been valid if set forth in the protest If 
improperly charged, it is, no doubt, yet in 
the power of the administrative department 
to do justice to the claimant; but no action 
can be maintained under the act of 1845. The 
verdict must, therefore, be for the defendant. 

Verdict for defendant. 



Case No. 9,243. 

MASON V. LATVRASON et al. 

• [1 Cranch, 0. 0. 190.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Pleading at Law — Action by Administratou — 
Oteii of Letters — ^Profert — Court Rec- 
ords — Authentication. 

1. Although the plaintiffs name themselves ad- 
ministrators, yet if they have not made profert 
of their letters of administration they are not 
bound to give oyer of them. 

2. The act of congress respecting the authen- 
tication of the records of state courts does not 
apply to recoids of the courts of the United 
States. 

[Cited in TurnbuU v. Payson, 95 U. S. 424.] 

Action on a contract made with the adminis- 
trators and not with the intestate, but the 
plaintiffs named themselves administrators, 
and did not make a profert of their letters of 
administration. A rule had been laid upon 
the defendants DLawrason & Smoot] to plead. 
They prayed oyer of the letters of administra- 
tion, and cited Theobald v. Long, Garth. 453, 
and Adams v. Savage, 6 Mod. 134. The plain- 
tiffs refused to give oyer. 

Mr. Taylor, for plaintiffs. 

Mr. Swann, for defendant. 

THE COURT decided that they were not 
bound to give oyer, because there was no pro- 
fert; because oyer is not demandable after 
the first term; and because the plaintiffs did 
not sue in the right of their intestate, but in 
their own right. So that the letters of ad- 
ministi-ation constituted no part of their title. 

A certificate of discharge of McPherson, as 

i [Reported by Hon. William Granch, Chief 
J'udge.] 
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a banlcrupt, was offered in evidence, with a 
seal, said by counsel to be the seal of the 
United States district court in Eichmond, but 
not stated by the clerk to be such, but barely 
signed by him, 

THE COURT (CRAj^CH, Circuit Judge, ab- 
sent,) permitted verbal evidence to be given 
that this was the seal, and also that the clerk 
of that court, TV. Marshall, had usually attest- 
ed records in that manner, and did not insist 
on its being authenticated agreeably to the 
requisites of the act of congress, as it was not 
the act of a state court, but one of the United 
States. (Judge Fitzhugh's Notes.) 

.[See 3 Cranch (7 U. S.) 492.] 
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MASON V. MANSFIELD. 

[4 Cranch. O. C. 580.] i 

Circuit Court, District of Columbia. Oct 
Term, 1835. 

■ Damages— Anchoring within Limits of Fishekt 
— Reasonable Cause — Malice. 

1. If a master of a vessel navigating the Po- 
tomac, in the usual course of navigation, anchors 
in the plaintifE's fishing ground, without malice, 
for the purpose of taking in the residue of. the 
cargo; and when required to depart, his not do- 
ing so immediately be not attributable to malice, 
hut to a reasonable cause, and he removed his 
vessel as soon as the circumstances of wind, 
weather, and tide would permit, he is not liable 
for damages. 

2. But if the defendant, knowingly and with- 
out necessity or reasonable commercial purpose, 
anchor his vessel within the limits of the plain- 
tiff's fishery so as to interrupt the same; or if 
the defendant, having so anchored his vessel 
within the said limits, knowingly, and without 
necessity, or any reasonable commercial purpose, 
remained within the same, so as to interrupt the 
plaintifE's fishery, the plaintifE is entitled to re- 
cover. 

This was an action on the case [by Richard 
B. Mason against Charles Mansfield], for 
"that the defendant, not ignorant of the 
premises, (that is, of the plaintifE's right of 
fishing,) but maliciously intending to injure 
the plaintifE in this behalf, and to deprive him 

of the use of his said fishery, did, on the 

day of and continually thereafter, for 



and during the space of 



days then next 



following, wrongfully and injuriously stop 
and anchor a certain vessel, then under the 
command of the defendant, in the berth and 
range of the said fishery, so that he entirely 
obstructed and hindered said fishery," &c. 

Upon the trial of the general issue, Mr. 
Xeale, for defendant, prayed the court to in- 
sti-uct the jury, that if they should believe, 
from the evidence, that the defendant pursued 
the usual course of navigation when he en- 
tered the berth of the plaintiff's fishery, and 
that he anchored his vessel in the channel for 
the purpose of taking in the residue of his 
cargo, and not with the malicious intent to 
injure the plaintiff's right of fishery; and that 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



when required to depart thereout, his not do- 
ing so immediately was not attributable to 
any malice on his part towards the plaintiff, 
but for the reasons stated in the deposition 
of the mate, and that he removed his vessel 
as soon as wind, weather, and tide would 
permit; then they will find for the defendant. 

Mr. Taylor, for plaintiff, contended that it 
was not necessary for the plaintiff to prove 
malice, although it is averred in the declara- 
tion. 

But THE COURT gave the instruction as 
prayed. 

MORSELL, Circuit Judge, contra, being of 
opinion that malice was not the gist of the 
action, and therefore need not be proved. 

Mr. Neale cited Harman v. Tappenden, 1 
East, 562; 1 Chit. 146; Reynolds v. Kennedy, 
1 WHs. 233; Goslin v. Wilcodi, 2 Wils. 305. 

Sir. Taylor, contra, cited 1 Chit 129, 130, 
370; 4 Starkie, 418; Williamson v. Allison, 2 
East, 44G; Peppin v. Solomons, 5 Term R. 
496; Bristow v. Wright, 2 Doug. 663; Bai-rett 
V. Wills, 4 Leigh, 114. 

THE COURT, (nem. con.) at the prayer of 
Mr. Taylor and Mr. Mason, for plaintiff, in- 
structed the jury, that if they should be 
satisfied by the evidence, that the defendant 
knowingly and without necessity, or any rea- 
sonable commercial purpose, anchored his ves- 
sel within the limits of the plaintiff's fishery, 
so as to interrupt the same; or that the de- 
fendant, after he had anchored within the 
limits of the plaintiff's fishery as aforesaid, 
knowingly and without necessity, or any rea- 
sonable commercial purpose, remained within 
the same, so as to interrupt the fisheiy, then 
the plaintiff is entitled to recover. 



Case 'No, 9,S44. 

MASON V. MASI. 

[5 Cranch, O. C. 397.] i 

Circuit Court District of Columbia. March 
Term. 1838. 

Witness— Competency— Is dobser. 

An indorser of a promissory note is a compe- 
tent witness for the defendant in an action by 
the indorsee against the maker, 

[See Bank of Alexandria v. Clarke, Case No. 
844.] 

[This was an action at law by Milo Mason's 
administrator against Seraphim Masi,] 

Assumpsit, upon the defendant's promissory 
note to Nicholas Harper, and by him indorsed 
to the plaintiff's intestate. 

Mr. Morflt, for defendant^ offered the in- 
dorser, Nicholas Harper, as a witness to prove 
payment by the defendant; and cited White 
V. Kibling, 11 Johns. 128; Cooper v. Davies, 
1 Esp. 463; Charrington v. Milner, Peake, 8, 
and Starkie, Ev. pt 4, p. 300. 

THE COURT (THRUSTON, Circuit Judge, 
contra,, and the other judges doubting) per- 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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mitted him to be sworn and examined, to 
prove payment by the defendant; and said 
they Tvould hear a motion for a new ti'ial if 
the Terdict should be for the defendant. 

Verdict for the plaintiff, $50, with interest 
from the 2oth of March, 1835. 

Judgment for the plaintiff. 



Case "No. 9,345. 

MASON v. MASON, 

[3 Craneh, C. 0. 648.] i 

Circuit Court, District of Columbia. Nov. 
Teim, 1829. 

Bills asd Notes — Ixdokser— Suit aoatnst 

PmoR Indorser. 
The plaintiff indorsed a note (as town en- 
dorser,) already indorsed by two others, for the 
accommodation of the maker, and at maturity 
was obliged to take it up. Sdd. that he may re- 
cover of the first indorser the whole amount paid 
to take up the note. 

Assumpsit by the last indorser against the 
first indorser of a promissoi-y note made by 
Thompson P. Mason, payable to and indorsed 
by the defendant, Richard B. Mason, and by 
H. Ashton. The note was offered for dis- 
count, but the bank required a town indorser, 
and the plaintiff, who resided In Alexandria, 
indorsed it. It was then discounted for the 
benefit of the maker, and, at maturity, paid 
by the plaintiff. 

The defendant contended, that as he and 
Mr, Ashton indorsed it for the accommodation 
of the maker, he was only liable for one 
half; but 

THE COURT (nem. con.), at the prayer of 
the plaintiff, instructed the jury that the de- 
fendant was liable for the whole amount 
paid by the plaintiff to take up the note. 

THRUSTONand MORSBLL, Circuit Judges, 
were of opinion that this case differs from 
that of McDonald and Magruder at Wash- 
ington, in this particular, that here the plain- 
tiff was not originally one of the indorsers be- 
fore the note was offered for discount 

CRANCH, Chief Judge, did not think that 
that circumstance was material, because he 
was of opinion that the prior indorser was 
liable to the subsequent for the whole, un- 
less there be an agreement to the contrary. 

[See' Case No. 9,246.] 



Case ]Sro. 9,S46. 

MASON V. MASON. 

[4 Craneh. O. C. 401.] i 

Circuit Convt, District of Columbia. Nov. 
Term, 1833. 

Notes— Indorser— Suit agaixst Prior In- 
dorser. 

An indorser, who has been obliged to take 
up a note indorsed by two previous indorsers, 
for the accommodation of the maker, may recov- 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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er the whole amount from either of the two ac- 
commodation indorsers. 

[Action by Thompson P. Mason against 
Richard B, Mason.] 

The plaintiff indorsed a note, (as town in- 
dorser,) already indorsed 'by two others, for 
the accommodation of the maker; and at ma- 
tm-ity w^as obliged to take it up. 

THE COURT held, that the plaintiff may 
recover of the first indorser the whole amount 
paid to take up the note. 

[See Case No. 9,245.] 



MASON (MATILDA v.). See Case No. 9,280. 
MASON (MAURY v.). See Case No. 9,314. 



Case 3Sro. 9,347. 

MASON V. MUNCASTER et al. 

[2 Craneh. 0. C. 274.] i 

Circuit Court, District of Columbia. Nov, 
Term. 1821.2 

Religious Societies — Vestrt and Church War- 
dens—Sale UNDER Decree— Estoppel. 

1. The vestry and wardens of "the Protestant 
Episcopal Church of Alexandria," were the 
vestry of the Protestant Episcopal Church in 
the parish of Pairfas, in the ecclesiastical mean- 
ing of those terms as modified by the laws and 
constitution of Virginia, and the canons of the 
church. 

2. By the sale made under the decree in the 
ease of Taylor v. Terrett [9 Craneh (13 U. S.) 
43] the purchasers became privies to the church, 
and may avail themselves of the estoppel result- 
ing from the warranty of Daniel Jennings, the 
original grantor. 

This was a bill in equity [by John Mason 
against John Muncaster and others,] praying 
for an injunction to stay the proceedings at 
law upon judgments rendered upon two prom- 
issoiy notes given for part of the purchase- 
money of the glebe, belonging to the parish of 
Pairfax, which had been purchased by the 
complainant and Mr. Jones, at the sale made 
under the decree of this court, afiirmed by 
the supreme court of the United States, in the 
case of Taylor v. Ten-ett, 9 Craneh tl3 U, S.] 
43, and praying, also, that the sale may be 
set aside for defect of title; that the notes 
may be given up to be cancelled, and that the 
part of the purchase money which had been 
paid, may be decreed to be refunded, &c. 

The complainant in his bill states, that he 
pm*chased upon the faith of the decree of the 
supreme court, which he supposed to be bind- 
ing xipon all the world. That the opinion of 
that court was not printed till 1817, and that 
it is but very recently that his attention was 
directed to the reasonings in detail, upon which 
the decree was founded, and which he now 
perceives was founded upon the assumption 
of two facts which do not exist, viz.: (1) that 
the congregation of the Episcopal church of 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Affirmed in 9 Wheat (22 U. S.) 445,] 



[16 Fed. Cas. page 1049] 

Alexandria is identical with the original par- 
ish of Fairfax, as it existed prior to the as- 
sumption of jurisdiction over the District of 
Golumhia by congress; and that the vestry 
and church-wardens elected by and acting 
under the authority of that congregation, come 
in by legal and regular succession to the ves- 
tiy and church-wardens of the parish of Fair- 
fax; and (2) that there was no other Episcopal 
church in the parish of Fairfax, than that of 
Alexandria; and that the property belonged 
to the church, of Alexandria, which in this 
respect represented the whole parish. The 
complainant further states, that there are two 
pax-ties, who were not concluded by the de- 
cree, and who have a manifest interest and 
outstanding title, viz.: 1. The parish of Fair- 
fax, in Vu'ginia, which has a right to the 
whole glebe; and that many of the members 
of the Episcopal Church in that parish have 
threatened tliat the rights of that parish are 
to be prosecuted. 2. The heirs of Daniel Jen- 
nings, to whom the legal title will revert in 
consequence of the defeat of the capacities of 
perpetual and legal succession in the church- 
wardens, Dade and Wren, and the want of 
limitation by the deed, to their heirs in their 
natural capacity; so that the only protection 
of the complainant would be by setting up 
the estoppel in Jenning's deed, which he could 
not do, because there is no legal succession 
from the church-wardens Dade and TVren, to 
the church-wardens, Deneale and Muncaster, 
and so no privity between the complainant 
and the parish of Fairfax. By a supplemental 
bill, the complainant asserts that there is now 
a regular and duly elected vestry and ward- 
ens of the Falls Church, in the parish of 
Fairfax, as competent to assert the rights of 
the church of that parish as the defendants. 

Thetanswer of the defendants, (the vestry 
and ehurch-wardeng appointed by the church 
in Alexandria,) asserts that they are the vestry 
and wardens of the whole parish, and are the 
regular successors of the vestry from the 
year 1765, and that there never has been but 
one vestiy for both churches in the parish. 
It contends that the complainant had full 
knowledge of the state of the title at the 
time he purchased, and that the question of 
the outstanding title in Jennings was settled 
by the supreme court in the case of Taylor y. 
Terrett [supra]. 

There were many exhibits, and much testi- 
mony, and the cause which came on to be 
heard on a motion to dissolve the injunction, 
which had been granted, was fully and ably 
argued upon the whole merits, by Mr. Key 
and Mr. Wirt, (the attorney-general,) for com- 
plainant. 

Mr, Taylor, ^Ir. E. J. Lee, and Mr. Swann, 
for defendants. 

After the argument, It was agreed that 
the cause should be considered as having 
been set for final hearing, and that the opin- 
ion of the court should be given at the next 
term. 



(Case No. 9,247) MASON 

GRANGH, Chief Judge. After the decision 
of the case of Taylor v. Terrett in the su- 
preme court of the United States, the only 
question left open to the complainant in this 
case seems to be, whether the complainants 
in that case were the representatives of the 
cestuis que trust of the glebe; or in other 
words, whether they, with G-eorge Deneale 
and John Muncaster, two of the defendants 
in that case, were, at the time of filmg. the 
bill, (22d November, 1811,) the vestry of the 
Protestant Episcopal Church, in the parish of 
Fairfax, in the ecclesiastical meaning of those 
terms as modified by the laws and constitu- 
tion of the state of Virginia, and the canons 
of the church. For, if they were, the supreme 
court having decided that that church was the 
cestui que trust, and that the vestiy, as in- 
cident to their oflice as general guardians of 
the church, were entitled to assert its rights 
and interests, and with the assent of the min- 
ister, had a right to require a sale of the 
land; a sale so made by them, would consti- 
tute the purchasers privies to the church; and 
would enable them to avail themselves of the 
estoppel resulting from the wai-ranty of D. 
Jennings, the original grantor; and they would 
be in no danger froln the outstanding title in 
the heirs of that grantor, nor from the claims 
of that portion of the parishioners, (if any 
•such there be,) who reside in the county of 
Fairfax. 

After the KevoWtion, when the Protestant 
Episcopal Church ceased to be the established 
church in Virginia, and the vestries ceased to 
have the power to tax their respective parish- 
es, a Protestant Episcopal parish in the eccle- 
siastical meaning of those terms, consisted on- 
ly of those inhabitants of a territorial parish^ 
who were members of the Protestant Episco- 
pal Church. The word parish, therefore, in 
its ecclesiastical sense in regard to the Prot- 
estant Episcopal Church of Virginia, was- 
synonymous with the phrase, "Protestant 
Episcopal Church in the same parish;" or, in 
other words, a parish, in its ecclesiastical 
sense, in -Virginia, after the Revolution, 
meant the Protestant Episcopal Church in a 
parish. And the Protestant Episcopal Church 
in a parish consisted of the members of that 
church who resided within the territorial par- 
ish. 

The right to the glebe in question, is decided 
by the supi-eme court to be in the Protestant 
Episcopal Chm-ch, in the parish of Fairfax. 
No individual member of the church has any 
interest therein, but in right of his church. It 
is a social, not an individual right. The Prot- 
estant Episcopal 'Church in the parish of 
Fairfax is recognized by the act of Virginia, 
of 1786, as a religious society capable of hav- 
ing properly, and belonging to a sect which 
could make, or had made rules for regulating 
the appointment of trustees. In May, 1787, 
the convention of the Protestant Episcopal 
Church of Virginia, ordained rules for that 
purpose, which rules are recognized by the 
act of 1788, which declares that the trustees 
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of the Protestant Episcopal Church, (appoint- 
ed according to their rules,) and their succes- 
sors shall he considered successors of the 
former vestries, and have the same powers. 

The repeal of the acts of 1786 and 1788, did 
not affect the right of the sect (that is, the 
convention,) to make such rules, because the 
right was not given by those acts. They are 
only evidences of a preexistent right. The 
vestrymen, who were complainants in the bill 
of Taylor v. Terrett were duly appointed ac- 
cording to the rules of their sect, (that is, the 
canons of their church.) There is no evidence 
of the particular manner in which they were 
chosen, but it is certified by the church-war- 
dens, that they were duly elected to serve 
the parish as vestrymen for the next three 
years; and the fact must be admitted, unless 
the contraiy be proved. The only remaining 
question then, is, what parish were they to 
serve? The complainant's counsel say, not 
the parish of Fairfax, but the Alexandria 
congregation, or as they call themselves in 
the vesti-y-bool:, "The Protestant Episcopal 
Church of Alexandria," which had abandoned 
the parish of Fairfax, and set itself up In 
1803, as a separate religious society. And 
they give this answer to the question, be- 
cause they say there are no entries in the ves- 
try-book from the 19th of April, 1799, to the 
2d of April, 1804; because on the loth of 
June, 1803, there was a new agreement enter- 
ed into by certain subscribers to the church; 
because the vestry which was elected in 1804, 
and all the subsegtuent vestries, styled them- 
selves the vestry of the Protestant Episcopal 
•Church at, or in, or of, Alexandria, and never 
called themselves the vestry of the parish of 
Fairfax, as all the former vestries did; be- 
cause in two or three instances, in the min- 
utes of the proceedings of the vestry, they 
speak of the parish of Alexandria; and be- 
cause the vestry suffered the Falls Church to 
go to ruin. 

The court, however, is of a different opin- 
ion. "We think the parish, mentioned in the 
minutes of the election of the vestry In 1810, 
was the parish of Fairfax: 1. Because the 
-entry is made in the vestry-book of the parish 
-of Fairfax. 

2. Because there was no other parish which 
they could serve as vesti-ymen. 

3. Because all the vestries chosen since 
1803, have uniformly held, and claimed to 
hold the glebe, and the chm-ch, and all the 
-church-property belonging to the Protestant 
Episcopal Church in the parish of Fairfax, in 
-the right of that church, and as representing 
the whole Protestant Episcopal Church in 
i:hat parish, and have exercised all the rights 
of property over the same, which a vestry 
-could exercise. ♦ 

4. Because when the congregation at the 
Falls Church ceased to exist, the Alexandria 
■congregation became the only Protestant 
Episcopal congregation in the parish, and 
constituted the whole Protestant Episcopal 
•Church in the parish. All the Protestant 



Episcopal inhabitants in the parish, who had 
a right to vote at all for a vestry, had a right 
to attend the election held in April, 1810, 
and to vote for vestrymen; and if they did 
not, it was their own fault. 

5. Because there is no evidence to satisfy 
us that the Alexandria congregation aban- 
doned the parish of Fairfax, or any of their 
parochial rights, or ever formed themselves 
into a separate religious society. The omis- 
sion of entries in the vestry-book, is account- 
able for without supposing any such aban- 
donment. There are twelve blank pages left 
between the minutes of 1796 and 1804, from 
which circumstance, a strong inference may 
be drawn that the person who left those 
blank pages supposed there were minutes of 
proceedings which had not been entered in 
that book; and, in fact, a rough minute-book 
has been produced in evidence, containing the 
minutes of several meetings of the vestry in 
1796, 1798, and 1799, which ought to have 
been entered in those blank pages. It also 
appears in evidence that the minutes of the 
proceedings of the vestry were sometimes 
taken upon loose sheets; and that there was 
no time between 1796 and 1804, when there 
was not a regular vestry. There was a meet- 
ing of the vestry on the IGth of April, 1799, 
at which Mr. William Fitzhugh was elected 
a vesti-y-man, in the place of Mr. Hunter, 
who had resigned. As this meeting was after 
Easter Monday of that year, (which happened 
on the 25th of March,) and that being the 
day and year when a vestry ought to have 
been chosen, a strong presumption arises that 
a vestry was chosen in March, 1799, although 
no minute of such an election is presei-ved. 
It is true that the election of the vestry in 
1804 (of which there is an entry in the book) 
raises a strong presumption that no*" vesti-y 
was chosen in 1802, when, regularly, it ought 
to have been chosen; for, the elections being 
triennial, if a vestry had been elected in 

1802, it would not have been necessary to 
choose one in 1804; the old vestry, however, 
had a right, under the canons of the church, 
to act until a new vestiy should be clioseu. 
Under such circumstances, a single omission 
to choose a vestry, at the regular day, cannot 
justify an inference that the congregation of 
Alexandria had abandoned their parochial 
rights. The agreement of the 15th of June, 

1803, which is fastened into the vestry-book 
with wafers, (evidently for its preservation,) 
instead of proving an abandonment of paro- 
chial rights, and the formation of a new and 
separate religious society, justifies a strong 
contrary inference. Its sole object is to raise 
a fund (by renting the pews of the church) 
for the support of the Eev. Thomas Davis, 
who was regularly inducted as rector of Fair- 
fax parish in the year 1792, and continued 
to be the rector of that parish until October, 
1806; during all which time the right of the 
church to the glebe was vested in him as 
persona ecdesiae. The subscribers to that 
paper agreed to hire certain i)ews at certain 
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I)rices, and pay $1,000 per annum to Mr. 
Davis, the residue to be applied to the use of 
the church. The resolutions of the 18th of 
November, 1803, -which are -written on the 
page next after the agreement of the 15th of 
.June, 1803, have no other object than the 
agreement; and afford no evidence either of 
the intention to abandon the parish, or to 
dform a new religious society; but do, -with 
the agreement, sho-w the strongest evidence 
of a determination to adhere to the parish, 
and to support its rector and its chm-ch. 

The counsel for the complainant seems to 
rely much upon the circumstance that the 
vestry of 1804, and all the subsequent ves- 
tries style themselves the vestiy of the Prot- 
estant Episcopal Church at, or in, or of Al- 
•exandria, and never call themselves the ves- 
try of the parish of Fairfax, as all the former 
•vestries did. This cu'cumstance is, at most, 
■only evidence that they did not think them- 
■selves entitled, or did not choose to call them- 
-selves by that name. There is no evidence 
of the reason -why they did not think them- 
selves so entitled, or -why they did not choose 
■so to call themselves. One thing, however, 
Is certain, namely: that it was not because 
they had abandoned their parochial rights. 
And if it was not evidence of an abandon- 
ment of those rights, it does not seem to be 
material to the complainant what were the 
-motives of the vestry. The omission to call 
themselves by their right name did not work 
SL forfeiture of the rights of their constituents; 
nor did they lose their rights by their igno- 
rance of them. Their constituents were all 
.those who had a right to vote at that elec- 
tion; and consisted of all the members of 
the Protestant Episcopal Church in the parish 
of Fairfax who had a right to vote at aU elec- 
tions of vestrymen. If the vestry was the 
Teal representative of the Protestant Episco- 
'pal Church in the parish of Fairfax, it is im- 
anaterial by what name they called them- 
iselves. 

Although it may not be necessary in this 
•case to ascertain what was the reason which 
induced the vestry of 1804. and the succeed- 
ing vestries to call themselves the Protestant 
'Church of Alexandria, and to omit to call 
themselves the vestry of the parish of Falr- 
•fax, as their predecessors had done, yet it 
anay be satisfactory if we can account for 
that circumstance without the necessity of 
.■an inference that they had abandoned their 
■parochial rights. They might have supposed 
that the Protestant Episcopal Church of Vir- 
ginia had been broken down by the acts of 
1799 and 1802, and therefore felt a reluctance 
to take a name which should imply a con- 
Tiexion with the church. They might have 
erroneously supposed that the best way of 
preserving the rights of the Protestant Epis- 
■copal Church in Fairfax parish, was to have 
•as little apparent connexion with it as possi- 
l)le. They knew that the Alexandria congre- 
gation was the only remaining Protestant 
IBpiscopal Gongi-egation in the parish, and 
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really constituted the whole of the Protestant 
Episcopal Church in that parish; and as al- 
most all the members of that congregation, 
and the whole glebe were in that part of the 
parish of Fairfax which had been ceded to 
the United States, they might have errone- 
ously supposed that there would be an im- 
propriety in calling themselves the vestry of 
the parish of Fairfax. There was also an 
ambigxaity in the words church, and parish, 
which might tend to confuse and perplex 
their ideas on the subject. They might have 
supposed that as the only remaining Protes- 
tant Episcopal congregation in the parish 
worshipped in Alexandria, they might with 
more propriety be called the Protestant 
Episcopal Chm-ch of Alexandria than the 
Protestant Episcopal Church of Fairfax par- 
ish; and as the civil jurisdiction of part of 
the territorial parish of Fairfax had been 
ceded to the United States, they might not 
have been aware that the ecclesiastical parish 
still remained entire. Supposing it to be di- 
vided, they might have thought it would be 
improper in them to take the name of the 
entire parish. The circumstance, also, that 
the county, as well as the parish, bore the 
name of "Fairfax," tended to increase the 
confusion of ideas on the subject. The cir- 
cumstances, in which they found themselves, 
were new. Their ideas, at first, must have 
been confused and unsettled as to the whole 
extent of their rights; but it seems clear, 
that from the first, they claimed the exclusive 
right to all the church property, upon the 
ground that they constituted the whole of the 
Protestant Episcopal Church in Fairfax par- 
ish. It is immaterial by what name they call- 
ed themselves. All their acts showed that 
they claimed and exercised all the ecclesias- 
tical rights of that parish. This view of the 
subject explains, and gives consistency to all 
their acts. In three instances, namely, on 
the 20th of October, 1809, and the 18th and • 
24th of February, 1810, the minutes of the ves- 
try speak of obtaining a rector for the parish 
of Alexandria. This was, no doubt, an inac- 
cui-ate expression, and arose from the same 
confusion of ideas which has been already 
mentioned. 

It was strongly urged by the complain- 
ant's solicitor, that the complainants in the 
case of Taylor v. Terrett could not avow ^ 
themselves to be the vestry of the whole 
parish of Fairfax without confessing them- 
selves to be guilty of sacrilege in suffering 
the building commonly called the Falls 
Church to go to ruin. But surely it cannot be 
called sacrilege to suffer a useless building 
to go to decay. When the vestry ceased to 
have the power to tax the parish, its obliga- 
tion, to keep the churches in repair, ceased 
also. They could only be kept in repair by 
voluntary contributions. The Falls Church 
was erected solely for those meinbers of the 
church who lived in its vicinity. It was for 
them to keep it in repair; and if they did not, 
the vestry was not responsible. But the hy- 
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pothesis of the complainant's counsel would 
charge the vestry with a much heavier sin 
than that of repairing a useless church. It 
would charge them with knowingly seizing 
upon, and ecaiverting to their own use, or the 
use of their constituents, property to which 
they had no right. The weight of this argu- 
ment, therefore, turns against the complain- 
ant. 

6. TVe are of opinion that the Alexandria 
congregation did not separate themselves 
from the parish of Fairfax, and establish a 
distinct separate religious society, because 
they could not do so consistently with the 
canons of the church then in force. 

Upon the whole, then, we are of opinion that 
the complainants in the bill of Taylor v. 
Terrett, together with George Deneale and 
John Muncaster, two of the defendants in 
that ease, were the vestry of the Protestant 
Episcopal Church in the parish of Fairfax, in 
the ecclesiastical meaning of those tenns, as 
modified by the laws and constitution of Vir- 
ginia and the canons of the church, and may 
avail themselves of the estoppel resulting 
from the warranty of Daniel Jennings, the 
origmal grantor; and therefore the complain- 
ant has failed to support his bill; which 
must be dismissed with costs. 

The complainant appealed to the supreme court 
of tlie United States, where the decree of this 
court was affirmed. See 9 Wheat. [22 U. S.] 
445. 

[NOTE. Subsequently this cause was heard 
on a motion to show cause why four execu- 
tions, in favor of Muncaster against Mason and 
Jones, should not be quashed, because issued 
more than a year and a day after judgment. 
The court refused to quash the executions. 
Case No. 9,920. 

[The case again came before this court upon a 
motion to quash two writs of fieri facias in fa- 
vor of Muncaster against Mason and Jones 
which had been issued upon the mandate of the 
supreme court, afiirming the decree in this case. 
The motion was denied. Id. 9,248.] 



Case No. 9,248. 

MASON V. MUNCASTER. 

[3 Cranch, C- C. 403.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Damages— Ox Dissolution of Injuxctiox — Ca- 
pias — PouxDAGB Pees — Levy— Goods Sold. 

1. Upon the dissolution of an injunction to 
stay proceedings on a judgment of the circuit 
court of the District of Columbia, damages at 
the rate of ten per cent, per annum must be 
awarded, unless it be a bill to obtain a discovery, 
or some part of the judgment remain enjoined. 

2. The plaintiff in a ca. sa. is liable to the 
marshal for his poundage as soon as he has 
taken the body of the defendant in execution on 
that writ. 

3. The plaintiff in a fi. fa. is also liable to the 
marshal for his whole poundage on the debt, if 
he levy goods to the value of the debt, whether 
they be sold or not. If sold, and they produce 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



less than the debt, he can claim poundage only 
on the amount made. 

4. The original defendant is not liable in any 
form of action to the marshal; nor to the origi- 
nal plaintiff for the poundage; nor is he or his 
property liable for poundage, unless the judg- 
ment be for a sum larger than the debt due from 
the defendant, to be released on pavment of the 
amount i-eally due, with costs; for the marshal 
cannot, on a fi. fa. make more than the amount 
of the judgment; nor can he detain the debtor 
upon a ca. sa. for more than that amount 

. 5. If the marshal has not returned the fi. fa. 
he may proceed to execute it for his poundage. 

The injunction heretofore granted in this 
case to stay proceedings upon two judgments 
at law, obtained in this court by Muncaster 
against Mason, having been dissolved, two 
writs of fieri facias were issued and levied 
upon the land of Mr. Mason, in the county of 
Alexandria, returnable to December term, 
1824, but not returned, the sale of the land 
having been postponed by consent of the pai-- 
ties. 

Mr. Key, for defendant Mason, moved the 
court to quash these writs, because they in- 
cluded damages, at the rate of ten per cent, 
per annum from the time of granting to the 
time of dissolving the injunction according to 
the act of congress of the 24th of June, 1812, 
§ 7 [2 Stat. 756], and contended that the bill 
was for discovery, and therefore the damages 
should be at the rate of six per cent per an- 
num only. 

Another question was also submitted to the 
court, namely, whether Mr. Mason was liable 
to the marshal for his poundage fee for levy- 
ing the executions on the land. 

Mr. Key also contended, that the levy was 
invalid for want of a sufficiently certain de- 
scription of the lands levied upon. 

E. J. Lee, contra,. The bill was not to "ob- 
tain a discovery," but was an ordinary bill 
for an injunction grounded upon facts which 
it averred the plaintiff could prove. 

CRANCH, Chief Judge {nem. con.). This 
case comes now before this court upon a mo- 
tion to quash two writs of fi. fa. in favor of 
John Muncaster against John Mason and Mr. 
Jones, which were issued from this court on 
the 17th of May, 1824, returnable to Decem- 
ber term, 1824, and which the marshal had 
levied on certain real estate of the defendant 
Mason, in the county of Alexandria, but 
which executions have not been returned; 
the sale of the land having been postponed at 
the request of Mr. Mason, and with the con- 
sent of the plaintiffs at law. These execu- 
tions were issued upon the mandate of the 
supreme court of the United States, affii-ming 
the decree of this court, which dissolved the 
injunction and dismissed the bill of Mason v. 
Muncaster [Case No. 9,247]. One of these ex- 
ecutions was for ?4,000 damages and costs; 
and by the clerk's indorsement thereoni the 
damages were to be released on payment of 
$2,000 with interest from the 4th of January, 
1819, to April 6, 1821, at the rate of six per 
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cent, per annum, and from that date to Slay 
12, 1824, at the rate of ten per cent, per an- 
num, and from that time at the rate of six 
per cent, per annum, till paid, and costs. 
The other was for ?360 damages and like in- 
terest. It was agreed hy the parties in these 
cases, "that the court, upon a case stated 
shall say whether the plaintiff, John Muneas- 
ter, was, on the dissolution of the injunction 
of John Mason against him and others, enti- 
tled to the ten per cent, clauned for the delay 
occasioned by the said injunction; and so too, 
whether the marshal has a legal claim on the 
said John Muncaster for poundage fees on 
levying the said executions on the land of the 
said John Mason." 

The first question is, whether the plaintiff 
a,t law is entitled to the ten per cent, for de- 
lay occasioned by the injunction? By the 7th 
section of the act of congress of the 24th of 
June, 1812, it is enacted, "That when any in- 
junction shall hereafter be obtained to stay 
proceedings on any judgment rendered for 
money in the circuit court of the said district, 
and such injunction shall be dissolved wholly 
or in part, damages, at the rate of ten per 
cent, per annum from the time the injunction 
shall be awarded, until dissolution, shall be 
paid by the party on whose behalf such in- 
junction was obtained, on such sum as ap- 
pears to be due, including costs; and execu- 
tion on the judgment enjoined, shall be issued 
for the same;" "provided that when the in- 
junction shall be granted to obtain a discov- 
oiy, or any part of the judgment shall remain 
enjoined, the court may, if it appear just, di- 
rect that such damages shall not be paid, or 
only such certain portion thereof as they may 
deem expedient." The statute is peremptory, 
that the ten per cent "shall be" paid, rmless 
the case be within the proviso. As no part 
of the judgment remained enjoined, the only 
question is, whether the "injunction" was 
"granted to obtain a discovery." That it was 
not technically a bill of discovery, is evident. 
It does not suggest the want of evidence of 
any kind, nor does it aver any material fact 
to be in the knowledge, much less in the ex- 
clusive knowledge, of the defendant. The ob- 
ject of the injunction was to stay the execu- 
tion until the court should hear and decide 
upon the new facts which the defendant had 
discovered since giving his notes for the pur- 
chase-money. These facts were: 1st. That 
there is still remaining in that part of the par- 
ish of Fairfax, which continues in the county 
of Fairfax, a church belonging to the parish, 
and a worshipping congregation of Episco- 
palians, who claim all the rights of the par- 
ish, and consequently, a title to the land. 2d. 
That the legal title is still outstanding in the 
heirs of Daniel Jennings, who are not es- 
topped by the deed of their ancestor, "inas- 
much as the fact may be made clear and no- 
tonous, that there was no regular and legal 
succession, no right of representation, no iden- 
tity of character and capacities between the 
said complainants and the original parish of 
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Fahrfax." 3d. That those heurs reside in dis- 
tant states, so that they are not, and cannot 
be barred by the statute of limitations. 

In the complainant's amended bill, filed aft- 
er the injunction was awarded, he says he 
"hath discovered other matters and consid- 
erations, proper, as he is advised, to be sug- 
gested in support of his said original com- 
plaint." The new facts, alleged in this amend- 
ed bill, are: 1. "That there is a regularly 
elected vestry and wardens of the said Falls 
Church, having all the powers that the said 
Alexandria Church can pretend to; and that 
D. D., W. B. R., &e. &c. are the vestry; and 
that B. G-. T. and D. F. D., are the church- 
wardens thereof, duly elected by the said ves- 
try; so that your orator is fully enabled to 
show to your honors, not only that such out- 
standing title might exist," "but that such 
title now actually resides in competent par- 
ties, in esse who have never relinquished, 
but on the contrary do assert the same." 
2, "That your orator, upon inquiring into the 
nature and occupancy of the said glebe, has 
been most credibly informed, and does verily 
believe, that it was always considered and 
used as the common propeiiy, and to the 
common benefit of both churches in the said 
parish. That until the mansion house on 
the said glebe was desti'oyed, the rector of 
the whole parish, having charge of both the 
churches, resided therein, and cultivated the 
glebe, and that after his removal to Alexan- 
dria, the rents of the said glebe were ap- 
plied equally to the use and benefit of both 
the said churches." 3. "That the grantor, 
D. Jennings, 'is dead, and has left as his 
representatives, two sons, Daniel Jennings, 
and Owen Jennings, residing, as your orator 
is informed and believes, one in the state of 
Kentucky, and the other in Louisiana." 
There is no averment tliat the complainant is 
unable to prove any of these facts, nor that 
they were known to the defendant. There 
is a general prayer, that the defendant may 
answer the allegations of the bill, but there 
are no particular interrogatories. If this be 
an injunction granted "to obtain a discov- 
ery," it would be very difficult to conceive of 
one which is not. It seems to us to be only 
the ordinary and common case of an injunc- 
tion to stay execution. The. rule adopted by 
the act of congress in such cases is, that the 
ten per cent, must be paid; the exception 
applies only to exti-aordinary cases. 

The second question is, whether the mar- 
shal has a legal claim for poundage on levy- 
ing the executions on the land of the com- 
plainant? It is understood that the land has 
not been sold, but was liable to be sold, and 
had been advertised; but that the sale has. 
been postponed by the agreement of the par-, 
ties, without prejudice to the rights of the 
marshal. One objection to the claim of 
poundage is, that there was no valid levy, 
because the land is not sufficiently de- 
scribed. The executions are not yet return- 
ed, and are still in the hands of the marshal; 
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but they are exhibited -with the schedule and 
appraisement; by wliich it appears that the 
beginning of the tract is at the end of the 
lower line of Patterson's land, -where it 
touches the river Potomac. There is nothing 
to show that the other boundaries are not all 
correct. Apparently they are sufficiently cer- 
tain. We cannot say that the levy is in- 
valid for want of certainty. The question 
then is, whether the marshal is entitled to his 
poundage fee for levying on land which is 
not sold? By the act of congress of the 
27th of Febniary, 1801, § 9 (2 Stat. 103), the 
marshal was entitled to receive the same 
fees, perquisites, and emoluments which 
were by law allowed to the marshal of the 
United States for the district of Mars'land. 
By the act of March 3, 1807 (2 Stat 430), the 
marshal, for services not enumerated in that 
or some pther act of congress, is entitled, if 
perfoi-med in the county of "Washington, to 
such fees as were, on the first Monday of 
December, 1800, allowed by the laws of Ma- 
ryland to a sheriff for like sei-vices; if per- 
formed in the county of Alexandria, to such 
fees as were then, by the laws of Virginia, 
allowed to a sheriff of a county in Virginia. 

The poundage fee is not expressly given, or 
regulated by any act of congress. By the 
statute of Westm. I, c. 26, no officer shall 
take any reward to do his office, but of the 
king; and by 29 Bliz. c. 4, no sheriff shall 
'receive or take of any person for serving 
an execution on the body, lands, goods, or 
chattels of any person, more or other consid- 
eration or recompense, than twelve pence of 
and for every twenty shillings that he shall 
levy or extend and deliver in execution, or 
take the body in execution for, by virtue and 
force of any such extent or execution." That 
act does not contain the word poundage. 
The 3 Geo. I. c. 15, § 14, uses the word 
"poundage," and calls it "poundage, allow- 
ance, or reward." By the 16th section of the 
same act, it is enacted, "That it shall not be 
lawful for any sheriff, by reason or color of of- 
fice, or byreason or color of executing any writ 
or writs of habere facias possessionem aut sei- 
sinam, to ask, demand, or receive any other 
or greater consideration, fee, gratuity, or re- 
ward, than twelve pence of every twenty 
shillings of the yearly value." And by the 
17th section, it is enacted, "that poundage 
shall in no case be demanded or taken upon 
executing any writ of ca. sa., or upon char- 
ging any person in execution by virtue of 
such writ, for any greater sum than the real 
debt bona fide due and claimed by the plain- 
tiff," under the penalty of treble damages to 
the party aggrieved; but the statute does 
not say whether the party aggrieved be the 
plaintiff or the defendant, nor which of them 
is bound to pay the poundage. By the stat- 
ute of 8 Geo. I. c. 25, § 3, it appears that the 
halfpenny in the pound upon recognizances 
was to be paid by the prosecutor; and by 
the 5th section, the sheriff upon such recog- 
nizances is to take only the same fees as are 
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appointed by the statute of 3 Geo. L By the- 
act of Maryland of 12th of October, 1753, c. 
22, it is enacted, "that no officer, by reason 
or color of his office, shall have, receive, or 
take of any pei-son any other or greater fees 
than by this act are allowed;" "to a sheriff 
serving an attachment or execution, 7 lbs. of 
tobacco," &c. The Maryland act of 1779- 
(chapter 25) gives "to the sheriff the same 
fees on a fieri facias, or replevin, as upon 
attachments;" and "for all goods and chat- 
tels which he shall attach and take into his. 
possession, or wherewith he shall be charge- 
able, the same fees as on an execution." And 
by section 5, "on the sen^iee of any execution 
for money or tobacco, the sheriff, for the 
sei-vice of the same, shall charge and receive, 
on the same at the rate of 10 per centum on 
the first £5, &c. and 5 per centum for the- 
residue; and no sheriff shall be chargeable 
in any action of escape for more than the 
sum of money really due, or indorsed to be 
received on the execution in discharge there- 
of." It does not clearly appear by any of 
these statutes who is in the first place liable 
to the marshal for his poundage, if the de- 
fendant be taken on a ca. sa.— the plaintiff or 
the defendant 

The case of Les Viscounts De London v. 
Michell (Anno 1616) 1 Rolle, 404, was an action, 
of debt by the sheriff against the plaintiff 
in the execution, for his poundage fees upon 
a ca. sa. Lord Coke said: "If he has not an 
action of debt he has no remedy; and, there- 
fore, forasmuch as the words are that he- 
shall have, receive, and take, this makes it a 
duty in him, and so the action lies; quod 
fuit concessum per curiam." The case of 
Welden v. Vesey, Poph. 173, was debt by the 
sheriff against the ci-editor for £7 Os. 6d. for- 
poundage on £181, for which the debtor was 
taken on a ca. sa. It was decided that the- 
sheriff should have 5 per centum on the first 
£100, and 2Y2 on the residue; and "S^'hitlock, 
J., was of opinion that the sheriff may refuse 
to do execution until the levying money be 
paid to him; but that point was not decided. 
In the following cases the sheriff recovered 
his poundage against the plaintiff: Brock- 
well V. Lock, 1 Salk. 331; Peacock v. Harris,. 
Id. 331; Jayson v. Hash, Id. 209; Lyster v. 
Bromley, Oro. Car. 286; Earl v. Plummer, 12 
Mod. 124; Tyson v. Paske, 1 Salk. 333; Pope- 
V. Hayman, Holt 317; Suliard v. Stamp, 
Moore, 468; Gumeyand Some's Case, Cro. Eliz. 
335. lu all tltese cases the action was against 
the plaintiff in the execution; and there is 
no ease in which the marshal or the sher- 
iff brought his action for poundage against 
the original debtor in the execution. In Earl 
V. Plummer, the action was brought by the- 
sheriff for his poundage on executing an er- 
roneous writ, and the court said "that if the- 
party himself will take out such an erroneous 
writ, he shall not, under pretence thereof, 
cheat the sheriff of his fees." Woodgate v. 
KnatchbuU, 2 Term R. 148. was an action 
upon the ease under the 29 Eliz. c. 4, by the- 
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aefendant in a fi, fa. against tlie sheriff for 
damages, for taking more than Ms pound- 
age, for levying the fi. fa. Verdict for the 
plaintiff/ £5 4 14s. A rtile was granted to show 
cause why the verdict should not be set aside. 
The counsel, in arguing in support of the 
rule, said: "The mischief intended to be rem- 
edied by the act of Elizabeth, was the neg- 
ligence of the sheriffs in executing process; 
persons who had recovered judgments being 
obliged to pay money to sheriffs to induce 
them to do their duty properly in levying the 
sums recovered. This was to be remedied 
by allowing the sheriff so much in the pound 
for the sum levied, as a stimulus to him: 
but to prevent him from charging the .plain- 
tiffs in the original suits with more than was 
allowed, the act gave the two remedies there- 
in specified. They, therefore, were the only 
persons intended to be benefited by such pe- 
cuniary compensations, and not the defend- 
ants." Buller, J., says: "If the plaintiff 
choose to have an auction, he must pay the 
expenses out of bis own debt to be levied; 
for there is no color to charge the defendant 
with it. The sheriff can only levy on the 
defendant that sum which is given by the 
judgment of the court." The judgment was 
for £200; but the fi. fa. was indorsed to levy 
£11G, besides the costs of levying and the 
sheriff's fees. Buller, J., further said: "Then 
the only remaining question is, * whether, in 
this ease, it appears that the plaintiff is the 
party grieved. The first execution was what 
struck me as a ground for this doubt The 
judgment there was for £200. The sheriff 
was at liberty by the judgment of this court 
to raise £200, but no more; and the expenses 
of levying must have been paid out of the 
debt. For in actions on simple contract, and 
judgment for a debt certain, the expenses of 
levying must be paid by the plaintiff, and 
not by the defendant; so that if the sheriff 
overcharge, the plaintiff is the sufferer. But 
if the judgment be for a penalty, the plain- 
tiff has a right to receive the whole of his 
debt, independent of the expenses of the ex- 
ecution; and in those cases the defendant is 
the party injured by the sheriff's taking more 
than he ought." Grose, J., said; "At com- 
mon law, no fee whatever was allowed to the 
sheriff; then if he be entitled to receive any, 
it must be by act of pai'liament. Now by 
looking into the act it appears clearly to have 
been the intention of the legislature that the 
sheriff should be paid in proportion to the 
sum levied, and that the sheriff should only 
levy what was really due." In Bonafous v. 
"Walker, 2 Term R. 126, which was debt 
against the sheriff for an escape, the court 
decided that the plaintiff was entitled to re- 
cover against the sheriff all that he had a 
right to receive from the debtor who had es- 
caped, including the poundage; and Buller, 
J., said: "For poundage is part of the debt, 
and the prisoner could not have been dis- 
charged out of execution without paying the 
poundage, and therefore if the plaintiff was 
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entitled to recover at all, he was entitled to 
recover the poundage as well as the debt." 
The ease of Lake v. Turner, 4 Burrows, 1981, 
was debt by the sheriff for poundage on a 
ca. sa. in favor of the defendant, against 
Gibbs, who was arrested by the plaintiff. 
The only ground of defence was, that thja ca. 
sa, was prosecuted at the instance and for 
the benefit of the king, who, not being named 
in the statute 29 Eliz. c. 4, is not bovmd by 
it, and therefore not liable for poundage. 
But this defence was, upon demurrer, ad- 
judged bad, and the plaintiff had judgment. 
In Alchin v. Wells, 5 Term R. 470, it was hel<S 
that if a sheriff levy under a fi. fa. he is en- 
titled to poundage, though the parties com- 
promise before he sells any of the defend- 
ant's goods; and if the sheriff, notwithstand- 
ing the compromise, satisfy himself for the- 
poimdage on the debt, the court will not rule 
him to return the writ. The case or Fisher 
V. Beatty, 3 Har. & McH. 148, was an action 
of replevin for goods taken by the defendant, 
as sheriff, to satisfy his poundage and other 
fees due on a writ of fi, fa. and a venditioni 
exponas, which last writ was countermanded 
before execution, and so returned by the sher- 
iff before he took the goods in execution for 
his poundage. The general court decided that 
the sheriff could not execute, in that case, 
for his poundage, and that the defendant in 
an execution is not liable to the sheriff for 
his poundage. In the case of Maddox v. 
Cranch, 4 Har. & McH. 343, the general court 
decided that the plaintiff in an attachment 
was liable for poundage. In Stewart v. Dor- 
sey, 3 Har. & MeEL 401, the defendant had 
been taken in execution by the plaintiff (the 
sheriff) at the suit of the state, who agreed to 
release the defendant, on his paying all legal 
costs, and the defendant promised to pay the 
poundage to the sheriff, who thereupon dis- 
charged him. The court gave judgment for 
the sheriff in an action against the defendant 
on that promise. A manuscinpt report of 
Howard v. Justices of Levy Court of Ann 
Arundel, in 1805, was cited in this court in 
April, 1821, in the case of Ringgold v. Nicholls- 
[Case No. 11,848], in which the general court, 
after full argument, decided that the defend- 
ant, and not the plaintiff, is liable to the 
sheriff for poundage; and upon that decision 
this court (Morsell, J., absent, and the other 
judges doubting,) decided the case of Ring- 
gold V. Nicholls. Letters were read by the 
counsel in that cause, from Mr. Harris and 
lifr. Taney, stating that the question was still 
open in Maryland, and from Mr. "Williams, 
that the court of appeals had decided that the 
plaintiff is not liable to the sheriff for pound- 
age when the defendant is discharged under 
the insolvent law. 

By the consideration of all these cases we 
are led to the conclusion: 1. That the plain- 
tiff in a ca. sa. is liable to the marshal for 
his poundage as soon as he has taken the 
body of the defendant in execution upon that 
wi'it. 2. That the plaintiff in a fieri facias is- 
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also liable to the marshal for his whole pound- 
age on the debt, if he levy goods to the value 
of the debt, whether they be sold or not. If 
sold, and they produce less than the debt, 
he can claim poundage only on the amount 
made. 3. That the original defendant is not 
liable in any form of action, to the marshal, 
nor to the original plaintiff, for the poundage; 
nor is he or his property liable for poundage, 
unless the judgment be for a sum larger than 
the debt due from the original defendant, to 
be released on payment of the amount really 
due, with costs; for the marshal cannot, on a 
fi. fa., make more than the amount of the 
judgment, nor can he detain the debtor upon a 
ca. sa. for more than that amount. 4, That 
in the present case the marshal, not haying 
returned the ii. fa., may proceed to execute 
it for his poundage; and in this way only has 
the marshal a legal daim on the defendant in 
this cause for the poundage, unless he shall 
have promised to pay it, ujwn good considera- 
tion. 

See 2 Tidd (Phila. Ed. 1828) 1035, upon St. 
43 Geo. III. c. 6, § 5. 
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MASON et al. v. NEWELIi et al. 

[2 Ohi. Leg. News, 1.] 

Circait Court, W. D. Michigan. 1869. 

Contracts — Ixterpketation — Depesdest asd 

IXDEPEXDEST StIPDLATIOSS — PlEADIXG. 

[1. N. & Co., lumber dealers, entered into a 
contract with M. & Co., owners of a sawmill, by 
which N. & Co. agreed to furnish certain quan- 
tities of logs at M. & Co.'s mills, to pay M. & 
Co. five dollars per thousand for sawing, and to 
transport the lumbal from M. & Co.'s dock. M. 
& Co. agreed to saw the logs, furnished by N. 
& Co., in sizes and styles as directed; to handle 
and pile the lumber in certain ways; to furnish 
boom-room for the logs; and to provide certain 
faciliiies for shipping the lumber, together with 
other stipulations. Edd, that N. & Co.'s prom- 
ise to pay for sawing the logs was dependent on 
M. & Co.'s performance of the various stipula- 
tions on their part, as to the manner of doing 
the work, etc., and that M, & Co. could not re- 
cover for sawing, without averring, specifical- 
ly, performance of all such conditions.] 

[2. Held, further, that N- & Co.'s agreement 
to furnish the logs was independent of all that 
M. & Co. were to do, except to furnish boom- 
room to receive the logs, and that M. & Co. 
might recover for a failure to deliver logs, with- 
out averring performance of any otiier stipula- 
tions of the contract on their part.] 

Assumpsit (Lyman G. Mason and othei-s 
against Theodore Newell and others) to re- 
cover damages for breach of contract. De- 
murrer to declaration. 

Mr. Van Arman and Storrs & "Wilson, for 
plaintiffs. 

Judge Higgms and G, Y. N. Lothrop, for 
defendants. 

WITHEY, District Judge, So far as it be- 
comes necessary to know the terms of the 
contract for the purpose of the demurrer, I 
give the substance of the respective agi-ee- 



ments in their natural order, rather than the 
order written in the instrument. 

Newell, Beaumont & Co.'s Agreements. 

1. Newell, Beaumont & Co. are lumber deal- 
ers in Chicago, and agree to furnish in the 
Muskegon river, in time for the spring drive 
in each year, and deliver to Mason & Co. at 
their mills in Muskegon, good merchantable 
pine saw logs, running not more than 4^4 to 
the thousand feet, during the four years suc- 
ceeding Sept. 13, 1866, sixty-one million feet, 
board measure; the first year, sixteen million 
feet, and each of the three subsequent yeai-s 
fifteen million feet 

2. P.ay all expenses of running, driving, 
booming, and delivering said logs at Ma-son & 
Co.'s mills, and assort the logs at their own 
expense, if they require it done, in storage 
places, which Mason & Co. are to provide. 

3. Provide ti-ansportation for the lumber 
from the mill docks as fast as made; and, 

4. At no time allow over five hundred thou- 
sand feet to accumulate on Mason & Co.'s 
dock without a further agreement, except 
near the close of navigation. 

5. Pay Mason & Co. for eveiy thousand feet 
of lumber sawed according to contract five 
dollars. 

6. The price of sawing to be due and paya- 
ble in the city of Chicago to the order of Ma- 
son & Co., on presentation of the certificates 
of tally and shipping bills of each cargo that 
may be delivered from Mason & Co.'s dock. 

Mason & Co.'s Agreements. 

1. Mason & Co. are owners of mill property 
in Muskegon, and they agree to run their saw 
mill to its full capacity during the usual saw- 
ing season, running day hours each year for 
four years, commencing with the season of 
1867. 

2. Manufacture for Newell, Beaumont & Co., 
from tlaeir said logs, in each said year, fifteen 
million or more feet of lumber. 

3. To manufacture all lumber in a good and 
workmanlike manner. Such lumber to be 
sawed by the same gauge as used in 1866. 
And furnish proper gauge for all styles and 
kinds of lumber in common use in the Chica- 
go market. Lumber to be cut as directed by 
N., B. & Co. from time to time, so far as the 
logs furnished will admit. 

4. To handle the upper qualities of lumber 
with care, and pile separate, as far as practi- 
cable. All said lumber to be carefully piled 
on their docks, separate lengths by them- 
selves, studding, joists, etc., with other dimen- 
sion stuff, by itself, so that it may be conven- 
iently shipped separate. 

5. Furnish all boom-room and attend to re- 
ceiving the logs in their mill boom, and re- 
ceipt for the logs as delivered by the Muske- 
gon Booming Co. in their mill boom. 

6. Provide suitable pockets or places for 
storing and assorting logs at their mill. 

7. For the convenience of shipping the lum- 
ber, they are to extend their dock 150 feet out 
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into deep -svater, aBd furnish a scotv, if re- 
quired to facilitate tlie sliipment of lumber, 
which scow, when required to he used, is to 
he loaded by Mason & Co. 

S. Take the logs furnished by Newell, Beau- 
mont &. Co. at the scale as purchased by 
them, and guarantee the scale by delivering 
on theur docks the same quantity of lumber, 
in feet, board measure, as the logs delivered 
scale. 

9. To take duplicate shipping receipts and 
duplicate certificates of tally for each cargo. 
Upon presentation of either duplicate or orig- 
inal shipping receipts and certificates of 
tally, Newell, Beaumont & Co. to pay for 
sawing at five dollars per thousand feet 

Mutual Agreements. 

The lumber to be tallied at the mutual 
expense of the parties, at Muskegon, as it goes 
on board vessels per order of Newell, Beau- 
mont & Co. Gtills to be rejected. 

There are agi'eements in the contract not 
noticed in the above abstract, because not 
affecting the questions raised by the plead- 
ings. Mason & Co., plamtiffs, have brought 
suit upon this contract against Newell, Beau- 
mont & Co., defendants, to recover damages 
for a breach of the contract. The declara- 
tion contains six special counts and the com- 
mon counts. The first count sets out the 
agreement of the parties in haec verba, avers 
that the parties entered upon performance 
of the contract; the defendants delivered 
logs during the sawing season of 1867 until 
the 10th of September, and plaintiffs received 
the logs at their saw mill, and manufaotured 
them into lumber, according to the require- 
ments of the contract, \mtil such time, when 
the defendants wholly neglected and refused 
to deliver logs, and still do neglect arid re- 
fuse. Plaintiffs claim damages for such neg- 
lect and refusal of one hundred and fifty 
thousand dollars. ' All the other five special 
counts set out the contract by reference to 
the first count. The first three counts are 
quite similar; the last three cover the same 
ground as the first three, but are more full 
in then- averments and statements of breach- 
es on the part of defendants, claiming to 
recover for the price of sawing done, as well 
as damages for not delivering logs. I do 
not propose, nor do I deem it necessary, to 
state more fully the substance of the differ- 
ent counts. Performance by plaintiffs, as 
well as readiness and willingness to perform, 
are averred generally. 

Defendants have filed a demurrer to all 
the special counts. The first and fom-th 
groimds present objections of most impor- 
tance, and in reference to which the argu- 
ments of counsel were almost exclusively 
confined. To these I shall first and mainly 
■direct my attention. 

The first objection is that there is not suf- 
ficient averment that plaintiffs have kept 
and performed the contract on their part; 
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and, fourth, that what are defendants' agree- 
ments are set out to be independent, when 
in fact they are dependent; that plaintiffs* 
promises and undertakings are alleged to be 
the sole and only consideration for the prom- 
ises and undertakings of defendants, where- 
as pei'formance of plaintiffs' promises is the 
real consideration for defendants' promises. 
It is quite clear to my mind, that the prom- 
ise of defendants to pay five dollars per 
thousand feet for sawing depends upon per- 
formance by plaintiffs of their agreement 
to saw the logs of defendants, handle and 
pile the lumber, fm-nish dockage for the con- 
•venience of shipping, and a scow to facili- 
tate loading vessels, when needed, according 
to the terms of the contract, etc. The doing 
of these things by plaintiffs was the con- 
sideration for the defendants' promise to pay; 
hence, if any of the counts of plaintiffs' 
declaration are for the recovery of the con- 
tract price for sawing, such counts should 
aver such performance, and also that tal- 
ly sheets and bills of lading of the cargoes 
of lumber shipped from plaintiffs' dock were , 
presented to the defendants, etc. Without 
these averments, plaintiffs could not make 
the proof upon trial necessary to recover the 
price of sawing. I am satisfied that there 
are no sufficient averments of performance 
in these particulars, and therefore that there 
can be no recovery in this suit for the price 
of sawing. But I am equally clear that the 
first three counts do not state as any part 
of the cause of action the price of sawing. 
On the contrary, they go for damages conse- 
quent upon the" failure to fm-nish logs to be 
sawed. These three counts are quite inarti- 
ficially framed, but are, I think, in the sub- 
stance sufficient. 

The last three cormts of the declaration are 
for the price of sawing and damages for 
failure to furnish and deliver logs by defend- 
ants, and for abandonment of the contract 
by them without cause or excuse. There can 
be no recovery under any of these counts for 
the price of sawing, because of the want of 
sufficient averments of performance on the 
part of plaintiffs. There are averments show- 
ing the sawing to have been done, but omis- 
sion to aver performance of other things 
which are conditions precedent to payment 
by defendants. It is true tliat there is the 
general ayerment that plaintiffs have done 
and performed all things by them to be done 
and performed, according to the requirements 
of the contract; and, while a general aver- 
' ment of performance is sometimes held to be 
sufficient, depending upon the nature of the 
act or thing to be done, I think the rulings 
are not broad enough to sanction the general 
averment iu a case like the present. It 
might have been sufficient to have averred 
that the logs were manufactured into lum- 
ber, in all respects as required by the con- 
tract, that the lumber thus sawed was han- 
dled -and piled as required by the eonti-act; 
that the dock was built within a reasonable 
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time, or was being built, and tliat reasonable 
time had not elapsed for its completion; that 
a scow "was furnished, and that tally sheets 
and bills of lading of each cargo shipped 
from plaintiffs' dock were presented to de- 
fendants, etc., etc., without specifying as par- 
ticularly and fully as are the agreements in 
the contract; but clearly there should have 
been, what is lacking, to enable plaintiffs to 
recover for the price of sawing, viz, suffi- 
cient avemients to inform the eouit that 
plaintiffs have fully perfomied the several 
things upon which payment depended. In- 
asmuch, however, as these counts also go for 
damages occasioned by failure of defendants- 
to deliver the logs which they contracted to 
deliver, it becomes necessary to consider the 
fourth ground of objection presented by the 
demuiTer as well to these as to the first 
three counts. The question presented by the 
fourth objection is really this: Are the 
agreements dependent or independent? Or, 
to put it in another form, are the promises 
by one party the consideration for the prom- 
ises of the other party? Or, as defendants 
insist, was performance by plaintiffs the con- 
sideration for the promises and agreements 
of defendants ? These are but different forms 
of the same question, so far as regards the 
objection I am now considering, and to be 
answered fi'om the evident sense and mean- 
ing of the conti-act; not from anything which 
has transpired since the agreements were en- 
tered into by the parties, but from the pro- 
visions of the instrument as it was when it 
came from the hands of the parties. 

Now, I have already said that defendants' 
agreement to pay for manufacturing the lum- 
ber could not be enforced against them, with- 
out first averring and proving performance 
by plaintiffs of their agreement in reference 
to several things by them to be done and 
performed, which were covered by, and en- 
tered into, the price to be paid by defend- 
ants; and hence defendants' agreement to 
pay was dependent and not an independent 
agreement. The consideration of that agree- 
ment of defendants was performance by, and 
not the promise of plaintiffs to perform on 
their part. Promise for promise was not the 
consideration here. But, if this suit has been 
brought solely to recover, not for the price 
of manufacturing the logs into lumber, but 
for not furnishing logs to be manufactured, 
the question would present an entirely dif- 
ferent aspect, and its solution would turn 
upon other stipulations of the contract than 
those I have so frequently referred to, and 
this is the feature of the case to which we 
now call attention. 

Now, Newell, Beaumont & Co. agree to fur- 
nish, in the Muskegon river, in time for the 
spring drive each year, beginning with the 
lumber season of 1867, and deliver to Mason 
& Co., at their mill in Muskegon, good mer- 
chantable pine saw logs, etc., during the four 
years succeeding September 13, 1866; the 
first year, sixteen millions, the second, third. 



and fourth years, each fifteen millions feet. 
Mason & Co. were to provide pocket or stor- 
age places, for these logs, from time to time, 
at their mill, and manufactiu-e them into lum- 
ber. When as the logs came down the Mus 
kegon river, with the logs of other lum- 
bermen, occupying, as the whole quantity 
would, miles of the stream, they were stop- 
ped in their progress by the booms of the 
booming company. Here the logs are mixed 
indiscriminately. There are many owners of 
the logs, and many millions of feet, perhaps, 
owned by each. The booming company, or 
other party, as soon as logs come down, and 
the mills are ready to begin sawing, com- 
mence to deliver for the respective log-own- 
ers logs at the various mills, and this goes 
on the entire season, till all the logs are saw- 
ed into lumber, or until the mills stop saw- 
ing. Each mill has pockets or storage places 
for recelvmg from day to day the logs which 
are delivered from the booming company's 
booms. But a small portion of what are to 
be sawed during the season are at any one 
time at any mill; and the pockets or storage 
at the mills are required to be no larger than 
to contain such quantity of logs as pnidenee 
would dictate to ensure a supply in view of 
their constant or almost daily delivery in 
small rafts. Now, it is evident that the first 
thing to be done under this contract by any- 
body was furnishing and delivering logs by 
Newell, Beaumont & Co. to plaintiffs, unless 
possibly that the pockets or storage places 
were to be provided by Mason & Co. prepara- 
tory to the logs being delivered at their mill. 
The next thing to be done was the sawing of 
these, logs into lumber by Mason & Co., and 
it is perfectly plain that there could be no 
sawing by the latter until the logs were in 
part delivered. How can it be claimed, then, 
that sawing on the logs was a condition pre- 
cedent to delivering them? How can it be 
maintained that the delivery of logs depend- 
ed on the sawing being done? How does it 
appear that performance by plaintiffs of their 
agreement to saw and do the several othtji- 
things, dependent upon getting pay for saw- 
ing, was the consideration for the defend- 
ants' promise to deliver logs? 

I have asked myself these questions, and I 
have turned to the contract for answers, and 
looking to the intention of the parties, by 
what they have said in that instrument, can- 
not escape the conclusion that no such claim 
can be maintained. On the contraiy, New- 
ell, Beaumont & Co. agreed to deliver logs, 
and the performance of that promise depend- 
ed upon nothing to be done by Mason & Co. 
except providing, at their mill, storage. And 
this undertalcing to deliver logs runs through 
the entire period of the contract. 

Let us test this particular agreement. Sup- 
pose Newell, Beaumont & Co. had never de- 
livered any logs under the contract,— had 
done nothing,— and for this failure Mason & 
Co. bring suits, claiming damages for the 
non-deliveiy of logs. "Would it be necessary 
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that Mason & Co. should aver that they had 
sawed the logs, or had done any other act or 
performance of their agreement beyond hav- 
ing provided stoi-age, hoom-room, and being 
ready and willing to receive the logs, and 
manufacture them into lumber, and to do 
and perform the contract on their part to be 
done? Clearly not. If Newell & Co. deliv- 
ered logs to the mill, and no storage was pro- 
vided, that fact would excuse them from fur- 
ther delivery, no doubt; but that aspect of 
the ease is not presented, nor is the question, 
what failm'es would justify an abandonment? 
"What had Mason & Co. to do, which must 
necessarily precede the deliveiy of the logs? 
Nothing, unless providing storage and boom- 
room. Hence performance by Mason & Co. 
of their agreement to saw, etc., cannot be re- 
garded as the consideration for Newell & 
Co.'s promises. Now, if such is the eon- 
ti-aet at the outset, nothing subsequent is to 
be allowed to change the construction of it, 
except the agreement of the parties. And 
there has been no change by agreement. I 
have no doubt as to the character of this 
particular agreement by Newell, Beaumont & 
Co. to deliver logs. It is independent of any 
and eveiTthing which Mason & Co. are to do, 
except possibly providing storage and boom- 
room at their mill. 

If Newell, Beaumont & Co. had incorporat- 
ed into their agreement to deliver logs that 
such delivery from time to time was to de- 
pend upon Mason & Co., at all times during 
the life of the contract, manufacturing such 
logs into good merchantable lumber, piling 
and assorting the lumber, building a dock and 
furnishing a scow to facilitate shipment of 
such lumber, then there would be no doubt 
but after commencing to deliver logs, a de- 
fault by Mason & Co. would release Newell, ■ 
Beaumont & Co. for further obligations. 
And Mason & Co. would be obliged, in an ac- 
tion for not delivering logs, to both aver and 
prove perfoiToance of all those conditions. 

I need not discuss this topic further, nor 
need I refer to and review the many authori- 
ties cited by counsel for defendants. I have 
examined them as far as I have had access 
to the volumes referred to, and find nothing 
which in the slightest affects the views ex- 
pressed. The fii'St and every other count, 
among other things, avers general perform- 
ance by plaintiffs of all things on their part 
to be done and performed according to the 
terms and stipulations of the contract, and 
that they have been and still are ready to 
receive the logs of defendants, and manufac- 
ture the same into lumber, according to the 
conditions of the contract. Some of the 
counts aver that "they were ready, able and 
willing, and fully prepared to receive from 
defendants, and to manufacture into lumba*, 
in a skillful and workmanlike manner, the en- 
tire amount of logs." These avei-ments I re- 
gard as sufficient allegation that storage 
places were provided at plaintiff's' mill, if we 
are to regard their agreement in that respect 



a condition precedent to the delivery of 
logs. When plaintiffs say they were at all 
times ready to receive defendants' logs, or 
ready, willing, and fully prepared to receive 
them, it is equivalent to saying that pockets 
of storage places were provided, although it 
would be better to state specifically that pock- 
ets of storage were provided, and also boom- 
room. At the same time I am quite satisfied 
that the general averment of performance by 
plaintiffs is not sufficient to permit a recovery 
for the price of sawing, because, as before in- 
dicated, when several things are to be per- 
formed, which are conditions precedent to 
the right to exact payment, the averment 
must be sufficiently full and particular to 
advise the court that each and every of such 
acts have been performed, and yet I regard 
the court advised in reference to storage pla- 
ces at the mill having been prepared. 

The first and fourth grounds of demurrer 
are, neveitheless, regarded as well taken to 
the last thi-ee or amended counts; the fourth 
ground, because these counts state that the 
promise of the plaintiffs to perform, on their 
part, constituted the consideration for defend- 
ants' promises, and that the promises of de- 
fendants constitute and were the sole and 
only consideration for the promises of plain- 
tiffs. I regard nearly all the agreements of 
the contract dependent. The only serious 
doubt I have in reference to any of the 
agreements which I have particularly called 
attention to is that of defendants to deliver 
logs. And the doubt has been whether Ma- 
son & Co.'s agreement to provide pockets, stor- 
age, and boom-room is a condition precedent. 
I am inclined to allow that it is such, and, 
this being so, there is no doubt as Newell 
& Co.'s other agreements, to which I have re- 
ferred, being dependent on performance by 
Mason & Co.; and so Mason & Co.'s agi-ee- 
ment to saw, etc., being dependent on Newell, 
Beaumont & Co.'s furnishing logs to saw; 
hence the fourth ground of demurrer is sus- 
tained in reference to the three amended 
counts. The first ground of demurrer is well 
.taken, because the counts present, as one of 
the causes of action, the price for sawing 
manufactured lumber, without averring per- 
formances, sufficiently of the various acts and 
things by them to be done and performed, as 
I have already indicated the rule to require. 
The second ground of demurrer, which is for 
inconsistent and repugnant averments in the 
different counts, is not sustained. The third 
ground is general, and need not be noticed. 

The result is that the first three counts, 
though inartfficially drafted, are regarded as 
not open to the objections of the demurrer. 
Whether they will serve the plaintiffs' pur- 
pose upon a trial is for them to determine. 
The last three amended counts are open to the 
objections presented by the first and fourth 
grounds of demuiTer. What I allude to as 
the fourth ground of demurrer is the amend- 
ment made to the original cause of demurrei*. 

The plaintiffs have leave to further amend 
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tlieir declaration at any time within tliirty 
days. The demurrant is allowed costs of the 
motion, including $50 attorney fee. 
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MASON et al. v. PEABODY. 

[13 Int. Rev. Ree. 142.] 

Circuit Court, M. D, Tennessee. 1871. 

INTEJRNAL REVENUE — DiSTILLEK — CAPiLOITr OF 

Still— PKODur.Tiox—SuRVBT — Notice 
—When Tax Due. 

1. The true meaning of section 20 of the act 
of July 20, 18GS. is that the distiller is required 
to pay the tax upon eighty per cent, of the ca- 
pacity of his distillery ascertained according to 
the provisions of section 10 of said act, whether 
he actually produces so much or not, and is re- 
quired to pay the iax upon the whole product 
if exceeding eighty per cent, of said capacity. 

2. But in order that the distiller may be bound 
by the survey of his capacity, under section 10 
of said act, the provisions of said section must 
be strictly complied with, and a certified copy 
of the survey, signed by the assessor and the 
surveyor, must be left witli the distiller. It 
will not suffice that he has actual notice of the 
results of the survey, if not furnished with 
such certified copy. 

3. The tax upon distilled spirits is due the 
moment it is produced, and must be paid even if 
the spirits are destroyed by leakage or fire. 

[This was an action at law by M. O. 
Mason & Co. against D. W. Peabody, col- 
lector of internal revenue at Nashville, to re- 
cover certain taxes exacted under protest.] 

TRIGG, District Judge. The case was an 
action of assumpsit against the collection of 
internal revenue at Nashville, to recover the 
amount of taxes paid and a protest upon 
an assessment for the deficiency in the spirits 
reported by the plaintiffs, who were distillers, 
below eighty per cent, of the surveyed ca- 
pacity of the distillery. It was contended 
that the survey was not binding upon the 
distillers because a cei-tified copy was not 
left with them according to the requirements 
of section 10, Act July 20, 1868 [15 Stat. 129]. 
A certified copy of the survey was sent to 
the commissioner of internal revenue, and a 
correct copy of this, but not signed by either 
the assessor or surveyor, was retained in the 
assessor's office, but no copy was left with 
the distillers. It was shown, however, that 
the distillers were present while the surveyor 
was making his measurements, and there 
was evidence that they had actual knowl- 
edge of the results of the survey. It was 
proved that the distillers had regularly re- 
ported their production and paid the tax upon 
the amount of spirits actually made. Sev- 
ei-al months afterwards the distillery was 
burned, and shoi-tly after this they were as- 
sessed for the tax upon the difference be- 



tween the amount of their aggregate reports 
and eighty per cent, of their surveyed ca- 
pacity, which they paid under protest; and 
appealed to the commissioner of internal rev- 
enue and afterwards instituted this suit in 
the circuit court of Davidson county, whence 
it was removed into the United States circuit 
court at Nashville. It was proved that four 
hundred gallons of spirits had been lost by 
leakage and the burning of the distillery 
which were not included in the reports of the 
distillers. It was contended by the U. S. 
district attorney, R. McP. Smith, that the 
requirement of section 10, Act July 20, 1S6S, 
to furnish to the distiller a certified copy cf 
the survey of the capacity of the distilleiy 
was merely direetoiy, and that, while it 
should be carefully complied with, yet, if 
this was not done and the distiller had actual 
notice of the results of the survey, he would 
be bound by it; that the analogies were nu- 
merous where things required by statute to 
be done in a particular way were held to 
have been validly done, although the precise 
mode prescribed had been disregarded, of 
which cases were cited. Stress was laid up- 
on the fact that section 11, Act July 20, 1868, 
in connection with section 96, of said act, 
inflicted a heavy penalty on the distiller, who 
should have proceeded with his business be- 
fore the survey had been made under section 
10. Upon the other hand it was contended 
that the true construction of section 20, of 
said act, in regard to the eighty per cent., 
was as decided by Judge Drummond, in U. 
S. V- Singer [Case No. 16.292]. 

Judge TRIGG charged the juiy that the 
language of section 20, Act July 20, 1S6S, 
"in no case shall the quantity of spirits re- 
turned by the distiller, together with the 
• quantity so assessed, be for a less quantity 
of spirits than eighty per centum of the pro- 
ducing capacity of the distillery as estimated 
under the provisions of this act,'* was clear 
and imperative; that it was the intent of 
this section to impose a tax upon SO-lOOths of 
the assessed capacity of every distillery, 
which must be paid irrespective of its actual 
product; that if more than 80-lOOths of the 
assessed capacity was produced, the tax 
must be paid upon the excess also; that the 
entire product was meant to be taxed, but 
the tax upon 80-lOOths of the capacity must 
be paid at all events, whether so much was 
produced or not. 

But the judge charged the jury that the 
suivey was not binding upon the distillers 
unless a certified copy had been left with 
them as required by section 10 of the act, 
and that, even if they had actual knowledge 
of the results of the survey, this would not 
supply the omission to furnish them with 
the certified copy required by this section. 

In regard to the spirits lost by leakage and 
the burning of the still, it was tield that, un- 
der section 4 of the act, the tax upon the 
spirits was due the moment of the production 
of the spirits, and must be paid even if the 
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spirits were destroyed tiefore being drawn 
from the receiving cistern, and before tlie 
distiller had received any benefit from them, 
and that the amount of tax upon the 400 
gallons lost by leakage and burning here 
must be deducted from any recovery by the 
plaintiffs. 

The jury returned a verdict for the plain- 
tiffs. 

Case "No. 9,S51. 

MASON V. RHINEI/ANDEE. 

[8 Ben. 163.] i 

District Court, S. D. New York. June, 1875. 

Torts — Ixjury to a Vessel bt Faulty Con- 
struction OF A Bolkhead—Lbase— Damages. 

1. A canal boat lying at a bulkhead, was so 
injured by a projecting timber, on which she 
struck when the tide fell, that she sank. The 
land in front of which the bulkhead had been 
built formed part of an estate, and had been 
leased by the eseentor to other parties, reserv- 
ins, however, the right to build the bulkhead, 
which was afterwards constructed by the ex- 
ecutor: Mdd, that the executor was liable for 
the damage occasioned to the boat by the faultj- 
construction of the bulkhead. 

2. The owner of the boat was bound to raise 
her after she had sunk, using due care in rais- 
ins her, and if, in so raising her, she received 
further injury, the executor was also liable for 
such injury. 

This was a libel by [John C Mason] the 
owner of the canal boat J. Stackpole, to re- 
cover the damages sustained by her while ; 
lying at a bulkhead at the foot of Ninety- 
Third street, in the city of New York, by 
reason of her striking on an obstruction 
caused by the logs or crib-work extending 
out from the bulkhead, the same not having 
been properly constructed. It was alleged 
that the respondent [William 0. Rhineland- 
er] had the control, direction and manage- 
ment of the bulkhead, which was a part of 
the estate of "William Bhinelander, deceased. 

The respondent denied that he had any 
control, direction or management of the bulk- 
head, and alleged that it had been leased to, 
and was In the possession and control of, 
Thomas J. Crombie and otheiis. He also al- 
leged that the bulkhead at the foot of Nine- 
ty-Third street, between the lines of the 
street, did not belong to the estate, but to 
the corporation of the city of New York. 

Beebe, Wilcox & Hobbs, for libellant. 
H. H. Anderson, for x-espondent. 

BLATCHFORD, District Judge. (1.) I 
deem it satisfactorily established by the 
evidence, that the sinking of the libellant's 
boat was caused by its striking a projecting 
timber in that part ,of the bulkhead which 
was not embraced within the lines of any 
street. 

(2.) Having caused the bulkhead to be con- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 



strueted with such projecting timber under 
water and out of sight, the respondent was 
responsible for all damage caused by it to 
vessels lying at it and using reasonable care. 

(3.) When the boat, with her cargo, sank, 
as the result of her striking such timber, the 
loss was total, unless she was raised. It was 
incumbent on the libellant to raise her, if 
possible, and to use due care and caution in 
raising her. If, in the proper use of proper 
means to raise her, further damage was 
caused to her, the loss therefrom must fall 
on the respondent. There is nothing to 
show that adequate skill was not exercised 
in the measures takien to raise her. 

(4.) It is not shown that the libellant did 
not use reasonable precautions, while Bis 
boat was lying at the bulkhead, in protect- 
ing her by fenders, or that he had reason- 
able ground for supposing that the fenders 
he had in use were not adequate. 

(5.) There is nothing in the leases put in 
evidence to absolve the respondent from lia- 
bility. By the reservation in each of them 
the respondent had the right to construct 
this very bulkhead, and it was constmcted 
during the term of the leases, and by the re- 
spondent. The lessees were not responsible 
in any manner to third parties for any de- 
fect in the construction of the bulkhead. 
Indeed, if this boat had belonged to the les- 
sees, there is nothing in the leases which 
could prevent them from recovering against 
the respondent. 

There must be a decree for the libellant, 
with costs, with a reference to a commis- 
sioner to ascertain the damages. 
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MASON V. ROLLINS. 

[2 Biss. 99.] 1 

Circuit Court, N. D. Illinois. Jan., 1869. 

Constitutional Law—Distilleries — Power of 
Congress— Regulating Distillery — Distress 
Warrant — Restraining Government Offi- 
cers. 

1. The act of July 20, 1868 [15 Stat 125], re- 
garding distilleries, is constitutional. 

' 2. The power vested in congress by the con- 
stitution to levy and collect taxes, duties, im- 
posts and excise, with the authority to make all 
laws necessary and proper to carry that power 
into efEect, is absolute, with the single restriction 
that no rights secured by other provisions of the 
constitution shall be violated. 

3. Congress having the power to impose a 
tax, and to render its collection effectual, if th& 
character of the business is such that the giv- 
ing of a bond as a condition precedent to com- 
mencing business is a proper means of insuring 
its collection, such a bond may be required. 

4. The prohibition of a distillery within 600 
feet of a rectifying establishment is not an un- 
warrantable interference with the use and dis- 
position of property. K a business affords un- 
usual facilities for evading the government tax, 
then congress may prescribe the modes, condi- 
tions, and limitations under which that business 
can be transacted. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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5. A. distress warrant issued by a government 
officer is due process of law, and seizure of 
property under it is within the taxing power of 
the government. 

6. Although it might be the duty of a court 
to interfere with the execution of a law impos- 
ing unreasonable conditions to the pursuit of a 
lawful business, yet it will not restrain the offi- 
cers of the government from carrying out a law, 
on the application of a party who simply fears 
that he may be injured in a business which he 
proposes to undertake. He must first be pur- 
suing his lawful business and some unauthorized 
act be done or threatened. 

This was an application by Mason for an in- 
junction against E. A. Rollins, the commis- 
sioner of internal revenue, and others, officers 
acting imder the inteioial revenue laws. 

The bill alleged that the complainant leased 
a lot of land, near Clintonville, Kane county, 
in this state, for the term of three years from 
the first day of Septemb°er, 1868, together 
with the alcohol works, etc., thereon. That 
by the act of congress of July 20, 1868 [15 
Stat. 125], grievous and illegal burdens were 
imposed upon distillers and rectifiers, particu- 
larly in requiring a bond, in a large penalty, 
to be executed before they may proceed with 
the business; also, in prohibiting the use of 
any distillery or rectifying establishment 
within sis: hundred feet of any licensed dis- 
tilleiy. The bill further states that the fifth 
and seventh sections of the act of March 31, 
1868 [Id. 60], were unconstitutional and void, 
and that, in consequence of the threatened 
interference of the officers of the government, 
the complainant is afraid to commence the 
prosecution of his business, and is unable to 
find any one to assist him in cariying it on. 

Edward Roby, for complainant. 
Jesse O. Norton, for defendants. 

DRUMMOND, District Judge It will be 
seen that the object of the bill is to restrain 
the defendants from carrying out various pro- 
visions of the laws refeixed to, and which 
are claimed to be an unauthorized interfer- 
ence with the plaintiff in the pursuit of a law- 
ful business. It is not alleged that the plain- 
tiff has done anything except to take the 
lease, nor that he has been stopped in any- 
thing which he has begun. 

Under the constitution, congi'ess has power 
to levy and collect taxes, duties, imposts and 
excise, and also the authority to make ail 
laws necessary and proper to carry that power 
into effect. It may be admitted that in doing 
this congress cannot violate any rights se- 
cui'ed by other provisions of the constitution, 
but, excepting this restriction, the power is 
absolute. There is, as will be seen, power to 
collect the taxes, and that implies the use of 
all proper and necessary means to make the 
collection effectual. Property cannot be sub- 
ject to unreasonable seizures, nor the house 
or person of a citizen subject to unreasonable 
searches; nor can he be deprived of his prop- 
erty without due process of law. 

As to the first special ground of complaint, 



requiring a bond as a condition precedent to 
the commencement of the business of recti- 
fying or distUling: The right of congress to 
collect the tax being undoubted, everything 
that is produced by a distiller or rectifier may 
be subject by law to the tax. Congress has 
the right to render the collection of the tax 
due upon that business or product effectual, 
and if it is seen that the character of the 
business is such that in-esponsible parties 
may engage in it, imder the direction of capi- 
talists who are in the background, and who 
thus seek to avoid the proper responsibility 
which belongs to them, and in this way to 
render it tmcertain that the tax due upon the 
product shall be made available to the govern- 
ment, there can be no doubt, I think, that as 
a means of accomplishing that result, con- 
gress may require a bond of the person who 
proposes to engage in that kind of business. 
The question must always be, whether, under 
the circumstances of the case, it is a reason- 
able condition, and I cannot say that it is not 
in this case. 

As to the second objection that is made, the 
existence of a distillery •within 600 feet of a 
rectifying establishment: It is claimed that 
this is an unwan-antable interfei'ence with 
the use and disposition of property, that the 
owner has a right to appropriate it in any 
way to the performance of a lawful business. 
But, if the kind of business to which the own- 
er wishes to appropriate his property is such 
as to afford great and unusual facilities for 
secreting what may be the actual product of 
a business, and thus to evade the tax which 
is due to the government, then the congress 
of the United States, within the authoritj 
which it has to collect the tax Tvhich may be 
imposed, can prescribe the modes, conditions 
and limitations under which that business 
can be transacted; and, if it has appeared by 
obsei"vation and experience that the construc- 
tion and use of a distillerj'- within a cei-tain 
number of feet of a rectifying establishment 
enables those who use the one and the other 
in the prosecution of their business easily to 
evade the payment of the tax which is due, 
congress may prohibit this mode of doing the 
business, which affords these great facilities 
for avoiding the tax. 

Experience has shown, I think, that there 
has been no one thing used in carrying on the 
distilling and rectifying business which has 
been so thoroughly calculated to evade the 
payment of taxes as the construction of these 
two establishments so near to each other; 
the ease with which connections could be 
made between them was such as to enable 
the owner to conceal from tlie officers of the 
government the amount of the product, and 
thus escapeathe payment of the tax. There- 
fore, as it seems to me, this was a particular 
mode which congress had a right to prescribe, 
in order to make the collection of the tax ef- 
fectual. 

It may be conceded that the question 
whether a seizure or a search is unreasona- 
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ble. iu the language of tlie constitution, is 
a judicial and not a legislative question; but, 
still in determining whether a seizure is or 
is not unreasonable, we have to look at all 
of the circumstances under which it is made. 
For example, at first blush, nothing appears 
more oppressive than for an aecouutiiig offi- 
cer of the government to strike a balance 
against a public debtor, and to issue a -war- 
rant of distress against his property for the 
recoveiT of that balance. It is not a judicial 
detei-mination; it is not a judicial process by 
which the property of the debtor, under such 
circumstances, can be taken for the satis- 
faction of the debt; but it is an executive 
process and has been expressly decided to be 
due process of law within the meaning of ■ 
the constitution. Muixay v. Hoboken Land, 
etc.. Co.. IS How. [59 U. S.] 272. It is the 
taxing power of the government that- inter- 
poses, the right to seize and take property 
for the payment of taxes that is exercised; 
and this is a potential right. All property 
of the citizen is subject to the imposition of 
taxes for the support of the government and 
the payment of its debts. The only security 
the citizen has is under the safeguards that 
are thrown around the subject by the pro- 
visions of the constitution itself— one of 
which is tiiat they must be uniform, and they 
cannot be imposed without a vote of the rep- 
resentatives of the people in pursuance of 
law. That is the principal security that we 
have in relation to this tremendous power 
which the government has over our property 
in the right to tax. 

I am inclined to think that if congress 
should impose an unreasonable condition as 
' a prerequisite to the pursuit of a lawful busi- 
ness, it might be the duty of the courts to 
interfere with the execution of such a law by 
the oflScei-s of the government; but where a 
party comes into a court and asks that the 
officei-s of the government should be prohibit- 
ed from can*ying out various provisions of 
law which concern the details of a business 
he proposes to undertake, I think that he 
cannot ask its interference by injxmction, 
for fear that, in the execution of some of 
those provisions, a right guaranteed him by 
the constitution may be violated. There must 
be some unauthorized act done in the fii*st 
place, or threatened. He must be pursuing 
his lawful business and that business be in- 
terfered with, or the prosecution of it threat- 
ened with some act of the government, be- 
fore the court can interpose. 

I do not say— it is not necessary that I 
should say in this case— that every provision 
in these various laws is in strict accordance 
with the constitution; but I think that be- 
fore the plaintiff can call upon the court to 
enjoin the officers of the government in rela- 
tion to all, or any of them which it is claim- 
ed are unconstitutional, he must first estab- 
lish that he is pursuing his busuiess, and that 
some right in the pursuit of that business 
has been interfered with. In this ease, with 
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the exceptions that ~ have been mentioned, 
nothing of the kind is shown. For this rea- 
son, in addition to the othei-s which have been 
mentioned, the court cannot grant the injunc- 
tion which has been asked in this case. 

[See 13 Wall. (80 U. S.) 602.] 



Case Wo. 9,S53. 

MASON et al. v. SARGENT. 

[23 Int. Kev. Rec 155.] 

Circuit Court, D. Massachusetts. Oct Term, 
1876.1 

Taxation— iNTERSAi, Bevesue— Tax on Spcces- 
sioNs— Repeal— Accrued Right. 

[A testator who died in 1867 bequeathed cer- 
tion personalty in trust for his widow for life 
and at her death to be divided between Ins two , 
adult children. The act of July 14, 18 lO (16 
Stat. 261), repealing the internal revenue tax on 
legacies and successions, exempted from repf-al 
anv ease when the tax had become "an accrued 
right." Mddy that the tas against the berinest 
accrued immediately upon the death of tbe testa- 
tor, though not due and payable until after the 
death of the widow.] 
[Cited in U. S. v. New York Life Ins. & 
Trust Co., Case No. 1^,8<3. ^Followed m 
Hellman v. U. S., Id. 6,341. Cited m TJ. S. 
V. Rankin, 6 Fed. 875.] 

[This was an action by William P. Mason 
and others against John Sargent, collector 
of internal revenue, to recover taxes, al- 
leged to have been illegally exacted.] 

George Putnam, for plaintiffs. 
George P. Sanger, U. S. Atty., for defend- 
ant. 

SHEPLEY, Circuit Judge. This action is 
brought to recover back a legacy tax paid 
under protest by plaintiffs to the defendant 
as collector of internal revenue for the Fourth 
Massachusetts district. 

William P. Mason, the plaintiffs' testator, 
died December 4, 1867. By his will the per- 
sonal property upon which the tax in ques- 
tion was levied was beaneathed to the plain- 
tiffs in tmst for his widow during her life, 
and upon her death one-half to his son Wil- 
liam P. Mason, and one-half to his daugh- 
ter Elizabeth R. Cabot, both being of full 
age at the time of his decease. The widow 
died June 17. 1§T2. 

In April, 1873, the tax in question was as- 
sessed by the assessor of internal revenue 
for said district upon the ground that the 
17th section of chapter 255, Act July 14, 
1870 [16 Stat. 261], exempted this tax as 
"an accrued right" from the operation of the 
3d section of the same act which repealed 
"the special tax on legacies and successions 
from and after the first day of October, 
eighteen hundred and seventy." Plaintiffs, 
to avoid distraint, paid the tax under pro- 
test that the property did not vest in the 
plaintiffs' cestui que trust in possession un- 
til the death of testator's widow which oc- 
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eun-ed after October 1, 1870, tbe date at 
which the repeal of the legacy tax took ef- 
fect, and that the tax had not accrued Octo- 
ber 1, 1870, so as to be within the saving 
clause of the 17th section of the act of re- 
peal. Plaintiffs duly claimed of the commis- 
sioner of internal revenue the refunding of 
the tax for the reasons above stated. The 
commissioner rejected the appeal upon the 
gi'ound that the tax accrued under the act of 
June 30, 1864 [13 Stat. 223], and was saved 
by section 17 of the act of July 14, 1870. 
Plaintiffs thereupon commenced this action 
for the sum of two thousand two hundred 
and forty dollars with interest from May 13, 
1873, and the case is submitted to the court 
upon the foregoing facts which are agi-eed 
by the parties. , 
. By the provisions of the 124th section of 
chapter* 173, Act June 30, 1864, "any person 
or persons having in charge or trust, as ad- 
ministrators, executors, or trustees, any lega- 
cies or distributive shares arising from per- 
sonal property where the whole amount of 
such personal property, as aforesaid, sliall 
exceed the sum of one thousand dollars in 
actual value, passing after the passage of 
this act, from any person possessed of such 
property, either by will or the intestate laws 
of any state or territory, or any perst-nal 
propeity or interest therein, transferred by 
deed, gi-ant, bargain, sale, or gift, made, or 
intended to take effect in possession or en- 
joyment after the death of the grantor or 
bargainor, to any person or persons, or to 
any body or bodies politic or corporate, in 
trust or otherwise, shall be and ha.'eby are 
made subject to a duty or tax to be paid to 
the United States as follows," etc. 

The 125th section provided that the tax or 
duty should be a lien on the property of 
every person who should die as aforesaid 
for twenty years, or until the same within 
that period, be paid to the United States. 
The act of July 13, 1868, c. 184, § 9 (14 Stat. 
140), while retaining the lien given by the 
12oth section of the act of June 30, 1864, pro- 
vided that "the tax or duty aforesaid shall 
be due and payable whenever the party in- 
terested in such legacy or distributive share 
of property or interest aforesaid, shall be- 
come entitled to the- possession or enjoyment 
thereof, or to the beneficial interest of the 
profits accruing therefrom." It also made it 
the duty of the executor, administrator, or 
ti-ustee, having in charge or ti-ust any such 
legacy or disti-ibutive share of an estate, to 
give notice thereof to the assessor or assist- 
ant assessor of the district within thirty 
days after he shall have taken charge of the 
trust. 

The third section of chapter 255, Act July 
14, 1870, repealed the tax on legacies and suc- 
cessions from and after the 1st day of Oe- 
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tober, 1870. The 17th section of the same 
act continued the former acts in force "for 
levying and collecting all taxes properly as- 
sessed or liable to be assessed or acci-uing 
under the provisions of former acts," and 
"for maintaining and continuing liens, etc., 
incurred under and by virtue thereof," and 
fm-ther provided that the act of repeal 
"should not be construed to affect any act 
done, right accrued, or penalty incurred 
under former acts," but eveiy such right was 
expressly saved. 

The tax upon a pecuniary legacy under the 
provisions of these statutes must be taken 
to have accrued immediately upon the death 
of the testator, though not due and payable 
until the party interested in the legacy be- 
comes entitled to the possession or enjoyment 
thereof, or the beneficial interest in the 
profits -accruing therefrom. The lien of the 
United States for the tax attached to th^ 
fund in the hands of the executors and 
trustees as soon as they entered upon 
the trust. This lien was maintained and 
continued by the provisions of the 17th 
section until the tax, the right to which 
accrued at the death of the testator, became 
due and payable after the death of the wid- 
ow, when the children became entitled to the 
possession and enjoyment of the fund. It 
was determined in May v. Slack [Case No. 
9,336], that the tax is to be taken to accnie 
upon a pecuniary legacy immediately upon 
the death of the testator though not payable 
until the legacy is payable. If the tax ac- 
crued before October 1, 1870, it was within the 
exceptions of the 17th -section, and was prop- 
erly collected, and cannot be recovered back. 

Plaintiffs nonsuit. Judgment for defend- 
ant, with costs. 

[The ease was taken on writ of error to the 
supreme court, where the judgment of the cir- 
cuit court was reversed. 104 U. S. 689.] 
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MASON (SHORTRIDGE v.). See Case No. 
12,812. 

MASON (SINGER MANUF'G CO. v.). See 
Case No. 12,903. 

MASON (STONE v.). See Case No. 13,485. 



Case KTo. 9,S54. 

MASON V, TALLMAN. 

[Cited in Gibson v. Gifford, Case No. 5.39."); 
Bloomer v. McQuenan, 14 How. (55 U. S.) 542. 
Nowhere reported; opinion not now accessi- 
ble.] 



MASON (UNITED STATES v.). See Casea 
Nos. 15,734-15,738. 
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Case Wo. 9,S55. 

MASON Y. WALLACE. 

[3 McLean, 148.] i 

Circuit Coart, D. Indiana. May Term, 1843. 

Vesdok and Pubchasek — Improvements— Sano 

TioK— Specific Perfoumaxce— Delay is Pat- 

MEST—W-HEN Time Essential. 

1. "Where possession has heen taken of prop- 
erty purchased, and valuable improvements 
ma'de, the acquiescence of the vendor may he 
presumed. 

[Cited in Story v. Black, 5 Mont. 26, 1 Pac. 1.] 

2. A delay of payment for two years, tinder 
such circumstances, where the vendor sustains 
no damage which interest will not compensate, 
will not bat a bill for a spedfie execution of 
the contract. 

[Cited in Ewins v. Gordon, 49 N. H. 461.] 

3. Where time is made an essential part of the 
contract, the rule is different. 

In equity. 

Mr. Stevens, for plaintifC. 
O. H. Smith, for defendant 

OPINION OF THE COURT. This is a bill 
for the specific execution of a contract. On 
the 1st of January, 1835, Mason purchased 
from the defendant, Wallace, lots 112 and 
113, in JeffersonviUe, in this state, for six 
hundred dollars, payable in three annual 
payments, of two liundi-ed dollai*s each. Wal- 
lace executed a title bond for a deed when 
the purchase money should be paid. Shortly 
after tbe purchase. Mason took possession, 
and lias remained in possession. He has 
made large and valuable improvements up- 
on the lots, and in tbe streets, &c., amount- 
ing to a sum exceeding 4,000 dollars. On the 
1st of September, 1838, Mason tendered to 
Wallace 732 dollars, the amount due, includ- 
ing interest, on the contract of purchase, 
wbieb Wallace refused, and declined making 
a deed. This refusal was founded on tbe 
negligence of Mason, in not paying the pur- 
chase money; and a specific execution of tbe 
contract is resisted on the same ground. 
Time may be made a material part of the 
contract, and, when that is done, chancery 
will not decree a specific execution in favor 
of a party who has failed to perform his part 
of tbe agreement. But in most cases time 
is not essential, and a mere delay of pay- 
ment, unless it has been unreasonable, will 
be no bar to a specific execution of tbe con- 
tract. Where tbe default is connected witb 
a material change in tbe circumstances of 
the parties, or in the value of the property, 
, chancery will not decree a performance. 
In tbe present ease, tbe purchaser has not 
only been in possession of tbe premises since 
the purchase, but he has expended, in im- 
proving the property, more tban seven times 
tbe amount of the purchase money. Tbe de- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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fendant alleges that this was done by com- 
plainant in his own wrong, and without au- 
thority. But, from the possession of the- 
complainant, and the progress of bis im- 
provements, the defendant must have bad 
full notice, and, as it does not appear that be 
took any step to arrest tbe progress of tbe 
complainant, the acquiescence of tbe defend- 
ant may be fairly presumed. Tbe delay was 
less than two years of tbe first payment, and" 
less than one of the second. Tbe doctrine- 
which governs this case is found in Long- 
wortb V. Taylor [Case No. 8,490]; s. c. 1* 
Pet. [39 U. S.] 174; and in Piatt v. Oliver 
[Case No. 11,115]. 

We think, taking all the facts and circum- 
stances into consideration, the plaintiff is en- 
titled to tbe relief prayed for in his bill, on< 
his paying tbe purchase money, and interest 
up to this decree. There was an informal- 
ity in the tender, and this, connected with- 
tbe general features of the case, induces the- 
court to require the payment of the interest^ 
as stated. Decree, &e. 

[See Case No. 9,256.] 



Case 'No. 9,266. 

MASON V. WALLACE. 

[4 McLean, 77.] i 

Circuit Court, D. Ihdiana. May Term, 184a- 

Specipio Pekformance — Delat is PatSbnt — 
Pbopebtt Eshaxced IX Value — ^Improve- 
ments— Interest. 

1. To entitle a purchaser to a specific execution 
of his contract, ne should make payment either 
within his contract, or at least within a reason- 
able time afterw^ards. If there be great negli- 
gence and delay in the payment, and the prop- 
erty is greatly enhanced in value, the court will 
refuse to give effect to the contract. 

2. But where the purchaser has entered into 
the possession of the property, and made im- 
provements on the ground of four or five times 
the value of the land, the court will presume 
an acquiescence by the vendor, and will decree- 
a conveyance, on the payment of the money, not- 
withstanding the delay. 

3. But the court required the purchaser tc 
pay interest up to the time the money was paid. 

In equity. 

Stevens & Thornton, for complainant. 
Mr. Smith, for defendant. 

OPINION OF THE COURT. This is a 
bill for the specific execution of a contract, 
and the defense is, that the complainant 
bas been negligent in making bis payments, 
and, therefore, not entitled to a decree. 

The contract was a purchase of certain', 
lots in New Albany, and sevferal years have- 
elapsed since the purchase, and tbe com- 
plainant took no effectual steps to perform. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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his contract, until a tender of tlie money 
was made a short time before this bill was 
filed. But the complainant, shortly after 
the purchase, entered into the possession of 
the property, and made permanent and last- 
ing improvements upon it. The improve- 
ments have cost more than four times the 
value of the lots, and they were made with 
the knowledge of the defendant, and with 
his presumed acquiescence. The complain- 
ant averred a readiness to pay, which the 
answer denied. 

If this case stood upon the contract alone, 
we should have no hesitancy in dismissing 
the bill. Whei-e time is not made the es- 
sence of the contract, the purchaser is bound 
to pay the consideration in a reasonable time. 
That time may vai-y according to circum- 
stances, and not unfrequently an excuse may 
be deemed sufficient for the delay. But where 
change in the value of the property occurs, 
and there has been unnecessary delay, 
chancery will not aid the purchaser. Some 
of the courts, in late decisions, have shown 
a disposition to require more promptness in 
the purchaser, than has, heretofore, been re- 
quired. "Where the relative positions of the 
parties, in regard to the property, remain 
unchanged, and there are no circumstances 
of hardship, the interest on the money is 
often deemed a compensation for the deiay 
of payment. And this is especially the ease 
where the purchaser is in possession of the 
property, and has expended large sums in 
improving it. 

In the case under consideration, the im- 
provements made by the complainant are 
permanent, and of great value; and the fact 
of delay is the only objection made to a 
specific execution of the contract. The im- 
provements could not have been made with- 
out the knowledge of the defendant. The 
complainant was not formally put into pos- 
session by the defendant, but there was an 
acquiescence in his possession, and in the ex- 
penditures on the property. Under the cir- 
cumstances, we feel bound to give effect to 
the contract, but in doing so, we will re- 
quire the complainant to pay interest on the 
sum due, up to the time of making the pay- 
ments, and the court will require this to be 
done in sixty days. 

[See Case No. 9,235.] 



Case Ho. 9,257, 

MASON V. WILSON. 

[Cited in Smith v. Bank of Columbia, Case 
No. 13,011. Nowhere reported; opinion not 
now accessible.] 



MASON & HAMMOND ORGAN CO. (HAM- 
MOND v.). See Case No. 6,004. 

MASON LUMBER CO, (BUCHTEL v.). See 
Case No. 2,077- 



Case Ifo. 9,358. 

The MASSACHUSETTS. 

no Ben. 177.] i 

District Court, E. D. New York. Nov., 1878. 

Dajtage— Excessive Speed in Narrow CnAMXEi, 
— Costs. 

1. The M., a large passenger steamboat, pass- 
ed through the channel between Blackwell's Is- 
land and New York City with excessive speed, 
being behind time. A canal-boat loaded with 
coal was lying then at a well-known and fre- 
quented place for discharging such vessels. The 
swell tlirown by the M. rolled upon the canal- 
boat and sank her at once, the captain and his 
wife jumping into the river to save their lives. 
Thirty days afterwards the owner of the cargo 
of coal gave notice to the owners of the M. of 
a claim for damages and thereafter filed a libel 
to recover against the steamer: Held, That the 
canal-boat was properly laden and made fast, 
and that, though such boats as the M. pass the 
place daily, no other such accident was shown 
to have occurred and that the case was not there- 
fore one of inevitable acddent. 

2. The M. was not in fault in going through 
that channel, or in going too near the canal-boat, 
but was in fault in running with excessive speed 
and the loss was due to such fault and the 
steamboat was liable therefor. 

[Cited in The Rhode Island, 24 Fed. 295.] 

3. The court, to mark its disapprobation of 
the delay in giving notice of the claim to the M., 
refused to give costs to the libellant- 

In admiralty. 

Treadwell Cleveland, for libellant 
Wm. P. Dixon, for claimants. 

BENEDICT. District Judge. This action is 
brought by the owner of a cargo of coal laden 
on board the canal-boat Dr. J. N. Huntley, 
to recover the damages arising from the sink- 
ins: of that canal-boat and her cargo on the 
morning of the 9th of June, 1877. 

It appears that this coal was laden on 
board the canal-boat at Port Johnson, and 
safely transported therein to the bulk-head at 
the foot of East 61st St., New York. The 
boat arrived at the bulk-head on the evening 
of June 8th, and was made fast outside of 
a schooner then lying alongside the bulk- 
head- At about 9 o'clock the next morning 
the steam-boat Massachusetts, one of the 
large passenger boats, engaged in making 
daily tnps through the Sound, passed be- 
tween the place where the canal-boat lay and 
Blackwell's Island, and in so doing raised a 
swell that broke over the canal-boat and 
sank her. causing the damage sued for. 

The libel charges among other faults that 
the accident arose from the negligence of 
those navigating the Massachusetts in pass- 
ing the canal-boat at an improper and un- 
lawful rate of speed. The answer denies the 
negligence charged and avers that the acci- 
dent arose from negligence on the part of 
those in charge of the canal-boat in that she 
was not properly secured at the bulk-head, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 
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and in tliat she was too deeply laden, and in 
that proper exertion was not put forth to 
avoid damage from the swell. The proofs 
show that the place where the canal-hoat 
was moored was a well-known and much 
frequented discharging place for vessels of 
this class, and that so far as is known the 
present is the only instance of damage caus- 
ed to any vessel lying there by the swells of 
passing steamboats, although the boat here 
proceeded against and others of her class pass 
the locality daily. The evidence also shows 
that this canal-boat was properly laden and 
that the accident cannot be attributed either 
to an excess of cargo or to the manner in 
which it was laden or to the manner in which 
the canal-boat was made fast or to any want 
of care or skill on the part of those in charge 
of the boat The case is therefore one either 
of inevitable accident or of negligence on the 
part of the steamboat. There is no room 
for doubt that there was negligence on the 
part of the steamboat in regard to her speed. 

At the place of the accident the river is 
narrow but not so naiTOw as in some other 
parts of that channel, and although it is not 
very clearly shown that there was any ne- 
cessity to pass so near the bulk-head as the 
Massachusetts did on this occasion, I do not 
hold her liable by reason of passing nearer 
to the canal-boat than she was entitled to do. 
Nor do I find her guilty of fault in passing 
Bladcwell's Island by the channel on the 
New York side. She had an undoubted right 
to go down that channel, there being no 
question as to her ability to pass without 
endangering the safety of boats made fast 
where this boat was. It is constantly done 
by boats of large dimension with safety to 
ail. But negligence is proved agauist the 
Iklassachusetts ia regard to her speed. While 
boats of the large size of the Massachusetts 
have the right to navigate as well as boats 
of a smaller class, circumstances often arise 
when it becomes the duty of such boats to 
slack their speed because ©f the great swell 
they produce when moving rapidly. This is 
a known duty and its performance has been 
frequently observed. It has been enjoined 
by the coui*ts in well-considered eases. The 
C. H. Noi-tham [Case No. 2,690]; The Mor- 
risania [Id. 9,838], and cases there cited. It 
is a duty that attaches as well in the case of 
passing a vessel at anchor or made fast at 
the pier as when passing a vessel in motion. 
The degree of care required of course varies 
with the circumstances. 

In this instance the proof is clear that the 
Massachusetts was going at more than her 
ordinaiy rate of speed. Her tmusual speed 
was the subject of remark to bystanders on 
the shore before the accident happened, and 
it is proved by several witnesses. This evi- 
dence receives confirmation from the fact 
that the steamboat was behind time. This 
unusual speed caused an unusual swell, so 
that the waves broke over the canal-boat and 
sank her at once, the captain and his wife 
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jumping into the river for the safety of their 
lives," 

Against such a swell as the evidence shows 
to have been thus caused the canal-boat was 
unable to protect herself by any reasonable 
care, and for the damage thus caused to the 
libellant's coal the steamboat must be re- 
sponsible, because she had no right to pro- 
ceed at extraordinary speed in a narrow 
channel like this, where vessels were moored 
as this canal-boat was. "Her undoubted 
right to the navigation of the river is sub- 
ject to the restriction that it must be exer- 
cised in a reasonable and careful manner 
and do no injury to others that care and pru- 
dence may avoid." Hunt, J., The Morrisa- 
nia [supra]. 

The libellant is therefore entitled to a de- 
cree, but I give no costs for this reason: It 
does not appear that any notice of this claim 
was given to the steamboat until some thirty 
days after the damage was known to have 
occurred. The ease with which fictitious cas- 
> es of damage done at the piers can be got up 
and the difficulty in being able to meet any 
such claim unless promptly informed of its 
existence, coupled with the fact that it is sel- 
dom if ever possible for those on board the 
steamboat to know when damage is done at 
the piers, seem to require some rule that shall 
insure notice being at once given to the 
steamboat when it is intended to charge her 
with liability for damage done at the piers 
by her sweU. 

As tending to secure this result I have on 
former occasions declared my intention to re- 
fuse costs in a case of this character, when 
prompt notice of the claim has not been giv- 
en. To that I adhere, and no injustice can 
arise from throwing the burden of showing 
such notice upon the libeUant In this case 
no prompt notice is proved. 

Let a decree be entered in favor of the libel- 
lant without costs and let it be referred to a 
commissioner to take proof of the amount of 
the loss. 
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Case 'No. 9,259. 

In re MASSACHUSETTS BRICK CO.' 

[2 Lowell, 58; i 5 N. B. R. 408; 4 Am. Law T. 
220.] 

District Court, D. Massachusetts. Aug., 1871. 

Baxkruptct— Suspension op Commeroiai, Paper 
— IssoLVEXCT— Advances— MouTOAGE 
— Estoppel. 
1: The stockholders of a trading corporation 
agreed to lend money to the company in propor- 
tion to their several shares. One of them 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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made the loan by giTing his note, which the com- 
pany indorsed, and agreed with him to provide 
for at maturity. They failed to take tip the 
note when it became due, and the promisor paid 
it within fourteen days after its maturity. Mdd, 
tliat there had been no suspension of the com- 
mercial paper of the company for fourteen days. 

2, Where stockholders were to advance mon- 
ey to the company in proportion to their inter- 
ests, and did so advance it on a credit of four 
months, and all but one of them afterwards ex- 
tended their loans for one year, in accordance 
with what the treasurer testified was an under- 
standing at the time the loans were made, and 
the company paid all its trade debts as they ma- 
tured, and was in good credit, whether it could 
be properly considered insolvent, quaere. 

3. At a meetinj? of the stockholders, who 
were also the principal creditors of the com- 
pany, it was voted unanimously to give a mort- 
gage to one of the stockholders to secure him 
for advances made beyond his proportion. The 
petitioner, who was a stockholder and creditor, 
was present, and made no objection. Edd, he 
was estopped to set up the mortgage as an act 
of bankruptcy by the corporation. 

[Cited in Re Hapgood, Case No. 6,044; Re 
Williams, Id. 17,706; Re Sawyer, Id. 12,- 
394; Re Kraft 3 Fed. 893.] 

The Massachusetts Brick Company was in- 
corporated in May, 1869, for the purpose of 
manufacturing bricks in SomerviUe and Med- 
ford, with a right to hare a capital stock 
not exceeding §500,000, of which $800,000 ■ 
might be in real estate. The evidence tend- 
ed to show that the capital stocli had been 
fixed at $400,000, of which about $350,000 had 
been paid in, and that in July, 1870, it was 
found that so much of this had been invested 
in land and machinery, that the operations 
of the company were embaiTassed for the 
want of active capital. Thereupon certain of 
the shareholders, of whom the petitioner was 
one, signed this agi-eement: "The under- 
signed, stocliholders in the Massachusetts 
Brick Company, hereby agree to furnish the 
treasure!', in proportion to the amount of 
stock held by them, whatever money may be 
required to pay the present indebtedness, at 
ten per cent interest per annum, provided 
that not over $75 per share shall be required 
on the amount subscribed to raise $150,000 in 
full." 

The petitioner accordingly lent the treas- 
urer of the corporation $5,000, and took the 
note of the company at four months, as did 
others. Some of the stockholders lent their 
notes on four months, and took a receipt 
from the treasurer that the company was to 
pay them at maturity. When the note held 
by the petitioner came due in December, 
1870, he agreed to extend the loan, and lent 
the ti-easurer his note at four months, taking 
from him a receipt that the company were 
to provide payment for it at maturity, it be- 
ing given for their accommodation. The pe- 
titioner offered evidence tending to show that 
he informed the treasurer that he should not 
renew the loan again, but should expect the 
company to pay the note at maturity, which 
would be the 4th of April, 1871, 

The stockholders advanced different sums, 
not regulated precisely by the number of 
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their shares, and Oliver Ames, the largest 
holder, advanced $90,000, which was $30,- 
000 more than his proportion. 

The treasurer testified that there was an 
understanding among the contributors that 
the money should not be called for until the- 
company should be able to pay it, and that 
they should all share alike. 
■ Early in 1871, at an adjournment of the an- 
nual meeting of the stockholders of the com- 
pany, at which the petitioner was present, 
air. Ames presented a proposition: That if a 
mortgage were given him for the excess 
which he had advanced above his share, he- 
would "carry" $60,000 for one year, if the 
other stockholders would do likewise. This 
proposition was accepted unanimously. 

All the stockholders, excepting the petition- 
er, afterwards signed an agreement to ex- 
tend their several debts, but he refused to 
sign it. When his note became due, it was 
not paid by the company, nor were funds 
furnished him by them, and he took it up- 
within fourteen days after its maturity. Ho 
has sued the company at law. and in this 
petition sets up the non-payment of this note 
and the mortgage to Ames as acts of bank- 
ruptcy. 

The treasurer testified that the company 
owed vei-y few debts, excepting to its share- 
holders, and met all its ordinai-y obligations 
promptly, and was in good credit; that it 
could pay this debt, but considered that the 
petitioner was bound to wait. 

B. Avery, for petitioners. 

D. W. Gooeh, for respondents. 

LO WELL, District Judge. This case has all 
the appearance of an attempt to coerce the 
payment of a disputed debt, by an attack on 
the commercial standing of a trading corpo- 
ration. Nevertheless, if that corporation has 
suspended payment of its commercial paper, 
and there is no real dispute of its validity, 
or if it is bankrupt for any other reason, the 
powers of the court are rightly invoked. I 
am of opinion that there is no commercial 
paper of the company overdue. The debt to 
the petitioner is for money paid to take up- 
his own note, which he had lent to the com- 
pany; that debt does not depend upon the 
company's indorsement of the note, but upon 
the fact tliat money has been paid in their 
behalf. If there had been no indorsement, 
the right of action would bethe same in fact 
and in form. When the petitioner took up 
his own note, it was paid, and he neither 
need to nor can declare upon it as still out- 
standing. He lent it to the company for the 
very purpose of having it discounted as his 
note, and not as theirs, and his obligation 
was always that of a promisor, and intended 
to be so, and their obligation to the holder 
was merely that of an indorser. Their obli- 
gation to this petitioner was truly represent- 
ed by the receipt, which agreed to save him 
harmless; and, as soon as he was damni- 
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fied, lie had a good cause of action for money 
paid, but not upon a promissory note; and 
ns tlie note was taken up -within fourteen 
■days after it was due, there never was any 
suspension for that period, 

A more difficult question is, whetiier in 
llarch, 1871, when the mortgage to Ames was 
given, the company vere insolvent, and in- 
tended the mortgage to be a preference. 
There is evidence that they needed money 
to carry on their business; and, if we leave 
out of view the fact that the great body of 
their creditors were their own stockholders, 
and hold the debts of this class to be ordi- 
nai-y trade debts, there is certainly much 
ground to say that they were insolvent. The 
-petitioner maintains that these are ordinaiy 
•debts; but it is quite apparent that the 
whole object and purpose of these loans was 
to enable the company to carry on its busi- 
ness, and that it would frustrate this pur- 
pose to require them to be repaid on demand, 
■or even in four months, and, therefore, it 
may be presumed that most of the lenders 
had not the slightest intention of treating 
their loans in that way. I do not mean to 
say that they had not a legal right to de- 
mand payment, but they had no intention of 
pressing their demands at the risk of the in- 
solvency of the company, which was precise- 
ly what they were seeking to avoid. "When, 
therefore, all, excepting the petitioner, agreed 
to extend their loans for one year, the ques- 
tion of insolvency was perhaps adjourned for 
that time. This was the way it struck me 
at the hearing, as I then Intimated. Here 
was a company in good credit, meeting all 
its trade debts, but having what the treasur- 
er swears to have been, and the other mem- 
bers, excepting the petitioner, appear to have 
■considered, a sort of permanent loan. I fear 
it might be straining a point to say that this 
company was insolvent, so that whatever 
payments it made or security it gave must be 
taken to be acts of bankruptcy, if attacked 
within four months. It is the result, un- 
doubtedly, when traders are wholly insolvent, 
and genei-ally known to be so, that all deal- 
ings with them, excepting for present consid- 
erations, are liable to be avoided, if they are 
objected to within the prescribed time. 

But another ground exists in this case for 
saying that the petitioner cannot rely on this 
act of bankruptcy. The corporation, at a 
meeting at which he was present, voted to 
give this security; and he did not dissent, 
and, indeed, so far as appears, assented. It 
has been held that the vote cannot affect the 
private rights of stockholders, in their deal- 
ings with -the corporation, if they were not 
present and did not assent, and had no notice 
of the vote until it was too late to affect action 
under it, though the meeting was a legal 
meeting: American Bank v. Baker, 4 Mete. 
[Mass.] 1G4. 

But here the petitioner was present, and 
did assent, or did not dissent, and had full 
notice of the vote. It may be said that it 
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would be useless for him to dissent, when he 
found that a majority was in favor of giving 
the mortgage; but I think, if he understood 
that the corporation was about to commit an 
act of bankruptcy, as he says it was, it was 
his duty to protest and see if the stockhold- 
ers deliberately intended to put themselves 
in that position. He, is proceeding against 
the corporation for an act which he helped 
them to commit, and this is a breach of faith 
towards his fellow-stockholders. There can 
be no clearer or more decisive act of bank- 
ruptcy than for a trader to assign all his 
property to trustees for the benefit of his 
creditors. Such an act is not even capable 
of explanation; because, however honest it 
may be, it is a technical fraud on the statute. 
But it has been uniformly held that a cred- 
itor who assents at a meeting of creditors, 
is estopped to set up the deed as an act of 
bankruptcy. Hicks v. Burfitt, 4 Camp. 235, 
note; Ex parte Kilner, Buck, 104, and the de- 
cisions of Lord Eldon, cited in that case in 
the argument; Bamford v. Baron, 2 Term E. 
594, note; Ex parte Cawkwell, 19 Yes. 233; 
Back V. Gooch, Holt, N. P. 13; Oliver v. 
King, 8 De Gex, M. & G. 110. Two of these 
decisions go to the mere- silence of a credit- 
or. Indeed, in one of them the creditor ad- 
vised against the course of action adopted. 
Applying them to this case, it would seem 
that the petitioners failure to protest, at a 
time and place where he, as a creditor, had a 
right to be heard, would bind him, and this 
whichever way he voted on the question. 
My doubt was, whether at a meeting of 
stockholders, not called as a meeting of 
creditors, it might . be presumed that any 
thing but the affairs of the corporation were 
to be regarded, and whether a creditor, who 
happened to be a stockholder, ought to be 
expected to interfere. But, upon reflection, 
I find it impossible to divide the rights and 
interests of the paities in this way; for ev- 
ery meeting of stockholders was, in fact, a 
meeting of the chief creditors, and, besides, 
it luther strengthens the argument for an 
estoppel, that the creditor was not only suf- 
fering the debtor to commit an act of bank- 
ruptcy, but himself held such relations to 
the debtor that he was bound to notify him 
of the consequences of his proceedings. 

The evidence tends to show not merely a 
consti-uctive breach of good faith, but an ac- 
tual one. The petitioner left Boston before 
the mortgage was delivered, and left written 
instructions that the defendants should be 
made bankrupts, and the mortgage be brok- 
en up if his note was not provided for at 
maturity. And, on the other hand, there 
was no evidence that any other party inter- 
ested had any thought of bankruptcy, or un- 
derstood that an act of bankruptcy was 
about to be committed. The consent of cred- 
itors that was asked for and obtained was 
not to the mortgage, hut to the extension; 
that is, Ames woxUd extend his proportion 
if the others would extend theirs. As to the 
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mortgage, no one is estopped if tliis petition- 
er is not; because all that any of tliem form- 
ally and in writing agreed to was the ex- 
tension. I think, upon the whole, it was the 
duty of the petitioner to warn the corporation 
that they were committing an act of bank- 
ruptcy of which he or some other creditor 
might take advantage; and, as he has not 
done so, he is estopped to set up the mort- 
gage as such an act. 
Petition dismissed. 
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Case "No. 9,S60. 

-The MASSASOIT. 

[1 Spr. 97; 7 Law Rep. 522; 12 Hunt, Mer. 
Mag. 367.] 1 

District Court, D. Massachusetts. Dec, 1844. 

Seamen — Wages — Shipwreck — Remnaxts op 
Vessel Sated — Officers and Seamen Su- 
perseded BY Owner in Salvage. 

1. In case of shipwreck, seamen are entitled 
to wages, as such, if by their exertions remnants 
of the vessel to the amount of the wages are 
saved, although no freight be earned. 

[Cited in The Holder Borden, Case No. 6,- 
600; Drew v. Pope, Id. 4,080.] 

2. If, after a vessel is east on shore, the own- 
er appears with a competent force, supersedes 
the officers, and takes the business of salvage 
out of the hands of the seamen, and neither af- 
fords them subsistence, nor desires their aid, 
they being willing to render it, they may recover 
wages in a suit in rem against the remnants of 
the vessel. 

This was a libel for wages in a voyage 
from Calcutta to Boston. 

Richard H. Dana, Jr., for libelants. 
Sidney Bartlett, for respondents. 

SPRAGUE, District Judge. If no freight 
was earned, the first question is,- whether 
in case of shipwreck and total loss of freight, 
pai-ts' of the vessel being saved by the ex- 
ertions of the crew, the seamen are entitled 
to wages. When the early editions of Ab- 
bott on Shipping were published, there had 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission. 12 Hunt, Mer. Mag. 367, 
gives only a partial report.] 



been no decision on this point in England. 
Abb. Shipp. (3d Ed.) p. 435. 

In the American courts it has been set- 
tled, by a series of decisions commencing at 
an early date, that in such case the seamen 
are entitled to compensation. Should that 
compensation be wages under the contract? 
This was opposed to the maxim, that 
"freight is the mother of wages," which the 
courts were not prepared directly to encoun- 
ter. Should the compensation be salvage? 
Salvors are mere volunteers, and very lib- 
eral compensation is awarded to them, in 
order to invite their exertions and secure 
their fidelity, in the laboilous and oftentimes 
perilous service of rescuing and preserving 
wrecked property. Shall then seamen be ab- 
solved from the obligations of their con- 
tract, and from all duty of obedience to their 
officers, at the moment when their services 
may be most needed, for the protection of 
the property of the owners? Shall they be 
at liberty, at such a time, to divest them- 
selves at once of their allegiance to the ship, 
and of the character of covenanted seamen, 
and assume, at their option, the character of 
salvors, claiming its large rewards, and sub- 
ject to no control? This would not only be 
inconsistent with the contract of hiring, but 
a startling violation of that principle of 
maritime policy, which sedulously endeavors 
to bind up the interest of the mariner with 
that of the owner. It would be not only 
an inducement to relax his efforts in time of 
difficulty and danger, but a direct tempta- 
tion to cause shipwreck and disaster, that 
he might successfully claim the large re- 
wards of salvage service. 

There may, indeed, be cases in which sea- 
men may become salvors of their own ves- 
sel, as stated by Lord Stowell in The Nep- 
tune, 1 Hagg. Adm. 227, 237; and by Mr. 
Justice Stoi-y more liberally, in The Two 
Catherines [Case No. 14,288]; and as in 
Mason v. The Blaireau, 2 Cranch [6 U. S.] 
240, 269, 270; although that was against the 
judgment of that able jurist, Mr. Justice 
Washington, as appears in The Cato [Case 
No. 13,786]. But seamen can properly be- 
come salvors only in very extraordinary 
cases, where the services rendered are with- 
out the range of their contract, and there- 
fore voluntary. Of such we are not now 
speaking. 

The objections to seamen becoming salvors, 
in ordinaiT cases of shipwreck, are so for- 
midable, that the idea could not be enter- 
tained; and it was decided that they were 
still held by their contract, and bound to 
continued exertions to save their ship, her 
tackle, apparel, and fi-agments. That for 
such laborious and hazardous service, when 
successfully performed, they should receive 
some reward, no one was bold enough to 
deny. It could not be salvage, for the in- 
surmountable objections already stated. 
Should it be a quantum meruit? That was 
incompatible with the idea, that the sei-v- 
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ice was rendered under a contract prescrib- 
ing tlie i-ate of compensation, and was ob- 
noxious, in a great degree, to the objections 
wliicli excluded salvage. 

Holding, as tlie courts generally did, and 
upon the strongest reasons, that the seaman 
was still serving under the obligation of his 
contract, the plain principle would seem to 
be that his compensation should be that 
which the contract prescribed. And this was 
the practical result to which they in fact 
generally came, although they did not see 
fit to give it the name of wages. They have 
called it sometimes salvage measured by the 
stipulated wages, sometimes quasi salvage, 
or wages in the nature of salvage. But the 
compensation actually given was the con- 
tract wages, neither more nor less; and this, 
too, 'Whether the voyage had been long or 
short, the amount large or small, or the serv- 
ice, at the time of the shipwreck, great or 
ti'ifling. It had not one quality of salvage, ex- 
cepting that something must be saved. It 
was not for voluntary, but for covenanted 
service. It was not enhanced by peril and 
gallantly, nor diminished by the object being 
easily and safely accomplished. It was not 
affected by the value of the property saved, 
provided it was not less than the amount of 
the wages. It might exhaust the whole rem- 
nants, where there had been little either of 
peril or labor; or it might not take a hun- 
dredth part, where both had been great De- 
cisions of Judge Winchester, reported in a 
note in Relf v. The Maria [Case No. 11,692]; 
Frothingham v. Prince, 3 Mass. 563, more 
fully reported in 2 Dane, Abr. 462; Weeks 
V. The Catharina Maria [Case No. 17,351], 
which states what was the ultimate decree 
in The Cato [supra]; Giles v. The Cynthia 
[Case No. 5,424]; Clayton v. The Harmony 
[Id. 2,871], a remark arguendo; Coffin v. 
Storer, 5 Mass. 253, 234, a dictum; The Two 
Catherines [supra]; Adams v. The Sophia 
[Case No. 65]; Brackett v. The Hercules 
[Id. 1,762]. In Dunnett v. Tomhagen, 3 
Johns. 156, the com-t, by Kent, C. J., con- 
siders the compensation that should be 
awarded, to be salvage; and the same opin- 
ion is expressed in 3 Kent, Comm. 195. 

It will be seen by these cases, that while 
judges and jurists were really carving out 
a new exception from the general mle, that 
makes the earning of freight a pre-requisite 
to the recovery of wages, they had the fear 
of the maxim that "freight is the mother of 
wages," before their eyes, and sought to 
propitiate it by a misnomer. That maxim is 
probably indebted to the concise figure of 
' speech in which it is conveyed, for something 
of its force and acceptance; for, as obsei*ved 
by Lord Stowell, in The Neptune [1 Hagg. 
Adm. 227], it is not strictly accurate. Wages 
are the legitimate offspring of the mariner's 
contract united with 'its performance,— cut 
off, indeed, sometimes by the stei*n decrees of 
maritime policy, seeking to unite the interest 
of the mariner with that of the owner. 
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Chancellor Kent, in Dunnett v. Tomhagen, 
and in his Commentaries above cited, ex- 
pressed dissatisfaction with this equivocal 
state of judicial opinion, in which the lan- 
guage of the courts vibrated between wages 
and salvage; "and to escape from it, he adopt- 
ed the greater evil of considering that the 
reward should be strictly and merely sal- 
vage. Mr. Justice Story, in The Two Cath- 
erines [supra], says, "If the question were 
entirely ne'w, it might, perhaps, be more con- 
sistent with the principle of the rule, that 
the earning of wages shall depend on the 
earning of freight, to hold that the case of 
shipwreek constituted an exception from the 
rule; and that the claim to wages was fully 
supported by the maritime policy, on which 
the rule itself rests." 

What was thus clearly indicated in 1821, 
as. the most proper course, and the course 
which Judge Story would evidently have 
pursued, but for the influence of previous 
opinions pronounced by others, was fully 
adopted 'by Lord Stowell, in The Neptune, 
1 Hagg. Adm. 227. The case was this: A 
British vessel was wrecked on the coast of 
France, and the freight totally lost, but by 
the exertions of the crew, parts of the ves- 
sel were saved, which wei^e sold by the cap- 
tain, who was also the owner. After their 
return to England, the seamen instituted a 
suit in pei-sonam, in the admiralty, against 
the owner, for wages. The libel or petition 
contained no claim for salvage, or quasi sal- 
vage, services. Lord Stowell, after full in- 
vestigation, in an elaborate judgment, sus- 
.tained the naked claim for wages as such, 
distinctly announcing it as an exception to 
the rule, which makes wages to depend on 
freight. This is evidently approved by the 
American editor of Abbott on Shipping (4th 
Am. Ed., p. 432); and again by the same high 
authority, in Pitman v. Hooper [Case No. 
11,185]; and we may now, with that direct- 
ness which should characterize courts of jus- 
tice, give to the established practice in this 
country its true designation, and say that in 
such eases wages, as such, are recoverable. 

The result of the authorities, and the true 
doctrine, are well stated in Curt. Merch. 
Seam. pp. 285-290, where the learning on 
this subject is collected. 

But it is contended that, in the case now be- 
fore the court, the seamen did not save the 
remnants of the vessel; that they were preserv- 
ed by other agency, and that this distingiiishes 
the present case from all cases in which com- 
pensation has been allowed, and ranges it 
with that of The Elizabeth and Jane [Case No. 
4,356]. 

AVhat are the facts ? The ship Massasoit, on 
a voyage from Calcutta to Boston, went ashore 
in a storm on the night of Wednesday, the 
11th of December last, on Point Alderton, at 
the mouth of Boston harbor. The ci'ew remain- 
ed on the wreck, performing all their duties, 
until they were taken off by a life-boat, barely 
escaping with their lives, about three o'clock 
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dn the afternoon of Thursday. Preriously to 
this, the owners had reeeiyed information of 
the disaster, and at the time when the seamen 
were landed, the agent of the ownei-s arrived 
with a steamboat from Boston, for the pur- 
pose of saving the remnants of the vessel and 
cargo. From that time, the captain gave up 
-all control to the agent. The crew were in a 
suffering condition, and physically unable to 
perform any labor, during the residue of 
Thursday, On Friday, some of them were still 
too feeble to do anything; the others went up- 
on the beach, near the wreck, and rendered 
some trifling service, by thi'owing out of the 
reach of the sea a few sheets of copper, that 
had been torn by the waves from the bottom 
of the ship. The agent continued to labor in 
saving the wreck, until Tuesday following, 
•and then contracted with certain persons to 
take up the cables and anchors, when the sea 
should become smoother; which was done in 
the succeeding week. Neither the agent of the 
owners, nor the officers of the ship, furnished 
the seamen with any means of subsistence, or 
called on them for any seiTice, or indicated in 
any manner, that their aid was desired. 

The seamen never formally tendered their 
services, but no disinclination was manifested, 
on their part, to perform whatever services 
might be required of them. They remained, 
supported by charity, near the wreck; their 
presence and condition being known to- the 
agent and officers, until Saturday, when they 
went to Boston. 

The admiralty requires no vain or nugatory 
acts, and a formal and express offer of service 
was not necessary. Had the agent desired 
their aid, he would doubtless have made it 
known, and furnished them the means of sub- 
isistence, which might easily have been done. 
Instead of this, he came with a steamer, and 
as great a force of efficient men as he chose to 
take with him, and it was in his power, be- 
fore Friday morning, to have increased that 
force to any desired extent. I must presume, 
therefore, that he had all the assistance that 
he wished, and the seamen being thus super- 
seded, and the saving of the remnants taken 
out of their hands, might well consider them- 
selves discharged, and, after remaining near 
the wreck about forty hours on charity, seek 
the means of subsistence elsewhere. 

Why should they not have wages? Such 
performance would, upon the principles ap- 
plicable to other contracts of hiring, entitle 
them to the stipulated reward. That policy 
which makes the compensation of the seaman 
•depend on his saving property, entrusted to 
his care, for the owner, was intended to se- 
cure his fidelity, and stimulate his exertions 
an case of disasters, which usually occur at 
sea, or in remote countries, where the owners 
•cannot be present; and oftentimes where none 
"but the crew can know how far their dut,v 
has been fully performed. Her© the owner 
appeared; all control over the property was 
delivered up to him, he assumed the entire 
management, suiJerseded the seamen, took the 



business of the salvage out of their hands, 
and in effect, discharged them. Surely the 
stern rule of maritime policy, which has been 
adopted to stimulate continued exertions for 
the benefit of the owner, has no application to 
a ease like this; and the just principles which 
usually govern contracts for labor need not be 
intercepted. 

This differs from the ease of The Elizabeth 
and Jane [supra]. There the vessel had been 
entii'ely abandoned,— left derelict by the crew. 
It had not been delivered up to the owner. 
He had never appeared. In such cases it is 
often difficult, sometimes impossible, to ascer- 
tain whether more could have been done or 
not; and the policy of making it for the inter- 
est of the crew to persevere, by saying to 
them, when you abandon the vessel, you 
abandon all hope of compensation, is manif est; 
and the accidental circumstance that the dere- 
lict is afterwards found by others and brought 
to the owners, burdened with heavy salvage, 
does not affect the justice or policy of the 
case, nor resuscitate the claim to wages. 

Decree for wages and costs. 

NOTE. Since the decision of The Massasoit 
the point there adjudicated lias been considered, 
incidentally, in several cases reported in the 
United States. Davis v. Leslie [Case No. 3,- 
639]; The John Perkins [Id. 7,360]; Bruce v. 
The America [Id. 2,046]. And some decisions 
prior in date to The Massasoit have since been 
reported: Gartwell v. The John Taylor [Id. 2,- 
4S2]; Reed v. Hussey [Id. 11,640]; The Wave 
[Id. 17,300]; The Dawn [Id. 3,666]. In this 
last case, (previously reported in the American 
Jurist,) Ware, J., after a very careful exami- 
nation of the authorities, expressed the opinion, 
"that the seamen, in these cases, have two dis- 
tinct claims, one for wages, and another for 
salvage. Their wages are to be paid exclusively 
from the materials of the ship, they being pledg- 
ed for that purpose, and the full amount due 
is to be paid without deduction. But they have 
no claim for wages against the cargo, except for 
the freight due upon it. Their claim for sal- 
vage is against the general mass of the property 
saved; and, as in all cases of salvage, the 
amount is uncertain, depending upon the partic- 
ular circumstances of the case." The learned 
judge goes on to say, that "tlie crew are bound 
to remain by the vessel, and contribute their ut- 
most exertions to save as much as possible 
from the wreck." Their service, therefore, 
wants one essential element of salvage service, — 
that of being voluntary. And the conclusion 
finally arrived at is, that they are not to be re- 
warded as general salvors, but are to be allow- 
ed, in addition to wages, "a reasonable com- 
pensation, pro o^era et labore." 

It has been said by eminent authorities, that 
"it matters not whether the recompense be made 
in the name of wages, or as salvajre." Reed v. 
Hussey [supra]; 3 Kent, Comm. 196, note; but 
there are eases where the compensation wholly 
depends on this distinction, as for example, 
where the ship perishes, and cargo alone is 
saved, with no freight due upon it. 

In England, the exception contended for in 
The Massasoit, has been established both by 
the courts and by legislation. The next case to 
The Neptune, before the high court of admiral- 
ty, was The Reliance, 2 W. Rob. Adm. 119. 
There was a total loss of cargo and freight; the 
ship perished, and the crew in her, but portions 
of the ship were sav^ by strangers, and came 
into the owner's hands. The widow and admin- 
istratrix of one of the crew, promoted a suit for 
his wages against the owners. The learned 
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judge, (Dr. Lushington,) decreed wages to the 
time of the seaman's death. In the nest year 
after this decision, (Sept. 5, 1844,) was passed 
7 & 8 Vict c. 112, § 17: that "in all cases of 
wreck or loss of the ship, every surviving sea- 
man shall be entitled to his wages up to the 
period of the wreck, or loss of the ship, whether 
such ship shall, or shall not, have previously 
earned freight; provided the seaman shall pro- 
duce a certificate from the master or chief sur- 
viving officer of the ship, to the efiEect that he 
had exerted himself to the utmost to save the 
ship, cargo and stores." And in 18o4, was 
passed the 17 & 18 Vict. c. 183: that "no right 
to wages shall he dependent on the earning of 
freight;" with the proviso that in all cases of 
t wreck, or loss of the ship, proof that the sea- 
man has not exerted himself to the utmost to 
save the ship, cargo and stores, shall bar his 
claim. "A most wise and salutary substitute, 
says Judge Betts, Davis v. Leslie [supra], of 
the first statute, "for that old figment of law, 
which had, in many cases, been most oppres- 
sively enforced against seamen, that freight is 
the mother of wages." 

In the vear 1849, the gentleman who had act- 
ed as proctor for the libellants, in The Mas- 
sasoit, filed a libel in the district court for Mas- 
sachusetts, on behalf of certain seamen belong- 
ing to the shin Niphon, against the owners, for 
wages. The libellants were on monthly wages, 
when the ship was abandoned at sea, on ac- 
count of a dangerous leak, and set fire to, by 
the master's orders. They claim wages to the 
time of the abandonment, on the ground that 
the seaman's contract is a simple contract of 
, hiring, and that his title to wages depends only 
on his faithful performance of the service for 
. which he is enenged. Sprague, J., dismissed the 
libel in a judgment not reported: and anon ap- 
peal to the circuit court, the decree was affirmed. 
fice The Niphon's Crew [Case No. 10.277]. 

In The Florence fiMay 14, 1852) 20 Eng. Law 
■& Eq. 607, where the seamen, by the master's 
order, abandoned a leaky ship, at sea, saving 
nothing of ship, or cargo. Dr. Lushington said, 
•"Their right to wages was gone, and would have 
been, if a year's wages had been due them." 
In an action for salvage, brought by certain of 
Uie crew, who subsequently returned and saved 
tlie ship, he allowed the claim; on the ground 
that by the peculiar circumstances of the case, 
their contract as seamen, had been terminated; 
and they might well be salvors. See. also. The 
Bibv Grove. 2 W. Rob. Adm. 52; The Hobert 
and Ann, Holt Rule of Road, 55; The Isabella, 
3 Hagg. Adm. 427: Hawkins v. Twizell. 34 
Eng. Law & Eq. 195; Worth v. Mumford [1 
Hilt 1]; Hobart v. Drogan. 10 Pet [35 TJ. S.] 
122; Collins v. Hathaway [Case No. 3,014]. 
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MASSEY V. SGHOTT et aL 

[1 Pet. 0. C. 132.] 1 

Circuit Court, D. Pennsylvania. April Term, 

1815. 

Debt — Bond — Double Payment — Voluxtabt 
Payment. 

1. In an action of debt on a bond, with a col- 
lateral condition, nothing can be recovered, but 

1 [Reported by Richard Peters, Jr., Esq.] 
16FED.CAS. — 68 
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what the obligee is entitled to, upon a breach 
of the condition. 

[See Bank of Mount Pleasant v. Sprigg, Case 
No. 891.] 

2. One of the partners of a mercantile house, 
in Liverpool, having been arrested for a debt 
due by them, in the city of Philadelphia, paid 
the same; and took from the defendants a bond, 
in the condition to which, it was stipulated, that 
the obligors had agreed to indemnify him, aqainst 
a double payment of the sum paid, should the 
house be obliged, by compulsion of law to make 
the same. The plaintiff's house in Liverpool hav- 
ing been called upon by two persons claimmg the 
same money and suits having been instituted in 
England for the same; not having notice ot the 
payment made by the partner here, and desirous 
to avoid the expenses of litigation; filed a bill 
of interpleader in the court of chancery, praying 
to be allowed to pay the amount claimed from 
them, in the two suits, into court; which was 
done, by permission of the lord chancellor. 
This was a voluntary payment and the condition 
of the bond does not protect tlie plaintiffs from 
the loss sustained thereby. . 

The parties having entered into a written 
agreement, to waive all manner of form in 
the pleadings, and to try the cause on the 
merits, the case appeared to be as follows, 
viz: 

In the year 1808 or 1809, the house of Pear- 
son, Hodgson and Massey of Liverpool, of 
■which the plaintifC -was a member, became 
indebted to Nathan Davidson of Philadelphia, 
in the sum of about six thousand four hun- 
dred dollars; ' for the balance of the proceeds 
of a cargo of cotton, which had been shipped 
to them. In. July, 1809, Davidson became in- 
solvent, and* assigned over his estate, to the 
defendants, for the benefit of his creditors. 
On the IGtli November, 1809, Davidson, and 
on the 17th of the same month, the defend- 
ants, wrote to the house of Pearson. Hodg- 
son and Massey, and directed them to pay 
over the balance of the funds in their hands, 
to William and John Bell and Co. of Lon- 
don. Soon after these orders were given, the 
defendants, as assignees of Davidson, em- 
powered S. Potter of London, to collect the 
said balance for their use. The Bells, in con- 
sequence of the fii-st orders in their favour, 
instituted a suit in the high court of chan- 
cery, in England, against Pearson, Hodgson 
and 3klassey, to recover the said balance. 
Pending that suit, Massey, one of the part- 
ners, came to Philadelphia, and was arrest- 
ed at the suit of the defendants, in order to 
recover the aforesaid balance; and he, Mas- 
sey, "in order to release himself from the ar- 
rest, and at the same time, to secure himself 
against a double payment of the said claim, 
which might take place, if his said house in 
England should have been compelled by 
course of law, to pay the demand, made on 
them by said William and John Bell and Co.; 
or by having paid or secured to the said 
Potter, or to any other person, on behalf of 
the said Davidson, or his assignees, in any 
manner whatsoever, prior to the date of the 
bond, hereafter mentioned; or before any 
countermand, to be given by the said as- 
signees of such payment, shall have reached 
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the said Pearson, Hodgson and Massey, in 
England;" paid to the defendants, the sum 
of seven thousand nine hundred and sixty- 
seven dollai-s and seventy-six cents; the bal- 
ance supposed to be due; and the defendants 
entered into a bond, in which all the above 
circumstances are fully recited, and the parts 
marked as a quotation, are literally copied 
from the recital. Then follows the condition; 
which obliges the defendants to discontinue 
their suit against Massey; to use their best 
endeavoui-s to procure a discontinuance of 
any suits, that have been, or might be 
brought against Pearson, Hodgson and Mas- 
sey, in consequence of any orders of the said 
Davidson, before his assignment, or of the 
defendants afterwards, by the said 'W. and 
J. Bell and Co., or any other person, for the 
recovery of tlie said balance; and also, to 
save harmless, and indemnify the said Pear- 
son, Hodgson and Massey, or either of them, 
against any loss, injury, or damage, they 
may, by compulsion of the law, have sustain- 
ed, or may sustain; by reason of any pay- 
ment, in consequence of any suit brought in 
England, or elsewhere, against them or ei- 
them of them, by virtue of any order given 
by said Davidson, previous to his said as- 
signment, or by the defendants, since the said 
assignment, or in consequence of any for- 
eign attachment, levied in their hands, by 
any ci'editor of Davidson, for the recovery of 
the said balance; and also save harmless, 
and indemnify the said Pearson, Hodgson 
and Massey, and every of them, against all 
charges, injuries, losses and damages they 
may sustain, by reason of a double payment, 
of the said balance as aforesaid, or any part 
thereof. There is then a proviso; that the 
defendants should not, in any event, be lia- 
ble, by virtue of this obligation, to pay any 
larger sum, than was received by them from 
Massey; and that all costs heretofore incur- 
red in England, by reason of Pearson, Hodg- 
son and Massey's non-compliance with the 
order of Davidson, and of the defendants as 
aforesaid, should be paid by Pearson, Hodg- 
son and Massey; not extending, however, to 
more than the costs of one suit, if they should 
have been prosecuted on two contending 
claims; and that all legal costs, that should 
be incurred after the date of the said bond, 
should be borne by the defendants. 

This bond was dated the 27th July, 1810; 
the bill in equity, against Pearson, Hodgson 
and Massey, by the Bells, was filed in No- 
vember, 1809. On the 10th August, 1810, 
Pearson, Hodgson and Massey, filed in the 
same court, a bill of interpleader against 
the Bells; against Little and Wotherspoon, 
who also demanded the balance, but who, in 
their answer to this demand disclaimed; 
against Potter, Davidson, and his assignees; 
and prayed an order, to enable them to pay 
into the Bank of England, the balance ac- 
knowledged by them to be due to Davidson. 
On the same day the order was made; and 
on the 17th of the same month. Pearson, 



Hodgson and Massey, paid into the bank, to 
the credit of the accountant of the court, 
fourteen hundred and forty-three pounds, 
seven shillings, equal to six thousand four 
hundred dollars. 

The questions were: First, whether the 
plaintiff, having paid to the defendants, 
about fifteen hundred dollars more than the 
house of Pearson, Hodgson and Massey ac- 
knowledge to have been due; should be at 
liberty, in this suit, to establish that fact, 
and to recover it back. Secondly, whether 
the plaintiff is entitled to recover any monej' 
in this action. The first question arose in 
the progress of the cause, upon the plaintiff 
offering to prove the overpayment; the sec- 
ond, upon a motion to nonsuit the plaintiff, 

M. Levy and R. Peters, Jr., for plaintiff. 
Sergeant & Todd, for defendants. 

WASHINGTON. Circuit Justice (charging 
jury). This is an action of debt, brought 
upon a bond, with a collateral condition; and 
therefore the plaintiff cannot recover any 
thing, but what he is entitled to, upon a 
breach of that condition. The condition is; 
that the defendants should discontinue their 
suit against the plaintiff; should endeavour 
to obtain a discontinuance of any suits in 
England, against Pearson, Hodgson and Mas- 
sey, in consequence of any oi-ders of David- 
son, or of the defendants; to indemnify said 
Pearson, Hodgson and Massey, and every of 
them, against any damages they might sus- 
tain by legal compulsion, in consequence of 
any suit brought in England, or elsewhere, 
against them, by virtue of any order given by 
Davidson, or by the defendants, or in conse- 
quence of any foreign attachment, levied in 
their hands, by any creditor of Davidson; 
and to indemnify them against all damages 
they might sustain, by reason of a double 
payment of the balance. It is admitted, that 
there has been no breach of the two first 
parts of the condition; nor has any attach- 
ment been levied; neither was the over pay- 
ment made on the 27th July, 1810, by com- 
pulsion of law, in consequence of any suit 
brought against Pearson, Hodgson and Mas- 
sey, or by virtue of any order, given by 
Davidson, or the defendants; nor was such 
over payment a double payment, that being 
the first payment, and the payment into the 
banks doubled it, so far as it went. But, as 
to the difference between the sum paid on 
the 27th July, 1810, and that paid on the 
17th August, into the bank; there has never 
been any double payment of that sum, and 
of course, it cannot come under the last 
clause of the condition. The plaintiff, if he 
inadvertently paid to the defendants more 
than his house owed, may x*ecover it back, in 
an action for money had and received, but 
not in this action. 

As to the second question, it is the opinion 
of the court, that the action cannot be main- 
tained. The recitals in the condition of the 
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bond, express in most intelligible language, 
the intention of tbe parties. The defend- 
ants, having arrested the plaintiff in this 
country, for the balance due to them, by his 
aonse, and held him to bail, had obtained a 
security, which they were only induced to re- 
linquish, upon receiving payment of what 
was supposed to be due. But, as it was pos- 
sible, the house of Pearson, Hodgson and 
Massey, might be compelled, by legal pro- 
cess, to pay the same money again, to the 
Bells, or to some other person; or, that they 
might have paid, or before they could have 
notice of the settlement in Philadelphia, 
might pay, voluntarily, that balance, upon 
orders drawn by Davidson, or by the as- 
signees; it was but just, that the defendants 
should indemnify those persons against a 
double payment, made under any of those cir- 
cumstances. That this was the design of 
the parties, is clear, from the recitals; and 
the condition is precisely accommodated to 
that intention. The recital, as to the com- 
pulsory payment, states that the defendants 
had agreed to secure Pearson, Hodgson and 
JIassey, against the event of a double pay- 
ment =of the said claim; which might take 
place, if they should have been compelled, 
by course of law, to pay the demand made 
on them by the Bells. In execution of this 
agreement, the defendants oblige themselves, 
to indemnify the said Pearson, Hodgson and 
Massey, against any damage they may, by 
compulsion of law, sustain, by reason of any 
payment, in consequence of any suit brought 
against them; by virtue of any order given 
by Davidson, or by the defendants. But the 
payment made into the bank, was not made 
by compulsion, or in consequence of any suit 
brought against Pearson, Hodgson and Mas- 
sey; but it was made, under an order, ob- 
tained upon the prayer of Pearson, Hodgson 
and Massey, and in a suit in which they were 
complainants, not defendants. This proceed- 
ing was a violation, not only of the words, 
but of the intention of the parties. The de- 
fendants did not admit the claim of the 
Bells, but on the contrary, obliged them- 
selves, to endeavour to have it discontinued; 
and that the cause might be defended, they 
bound themselves from the date of the bond, 
to pay the costs. Had Massey himself filed 
the bill of intei-pleader, and prayed to be 
permitted to pay the money into the bank, 
it would have been a gross fraud; in as 
much, as he would have attempted to de- 
prive the defendants of the security they had 
obtained by his arrest, and then, by a volun- 
tary abandonment of the cause of the de- 
fendants, and a payment of the money, to 
compel the defendants to restore the security, 
which they had taken, in lieu of the person 
of Massey. But although this case is clear 
of fraud, the payment in England having 
taken place, in about twenty days after the 
compromise was made in Philadelphia; still, 
it cannot for a moment be contended, that a 
payment made upon the prayer of Pearson, 



Hodgson and Massey, and in a suit brought 
by them, was a payment made by compul- 
sion of law, in a suit brought against them. 

As to any voluntary payment, which Pear- 
son, Hodgson and Massey might have made, 
before the date of the bond; or might make, 
before any countermand, to be given by the 
defendants, of such payment, should reach 
Pearson. Hodgson and Massey in England; 
the recital states an agreement by the de- 
fendants, to indemnify Pearson, Hodgson 
and Massey, against any payment made to 
Potter, or to any other person, on behalf of 
Davidson, or his assignees, in any manner, 
before those periods. Then comes the condi- 
tion intended to fulfil the agreement, and it 
stipulates, to indemnify the said Pearson, 
Hodgson and Massey from all damages, 
which they might sustain, by reason of a 
double payment of said balance as aforesaid. 
These words, "as aforesaid," clearly refer to 
the double payment, mentioned in the recital; 
that is, a payment made to Potter, or to any 
other person, on behalf of the said Davidson, 
or his assignees. But the payment in Eng- 
land, for which this suit is brought, was not 
made to Pottex-, or to any other person, on 
behalf of Davidson or the assignees. Per- 
sons claiming on behalf of Davidson or the 
assignees, could never be persons claiming 
adversely to them; but it is most obvious, 
that persons claiming for their benefit were 
intended. It is impossible, that the Bells, 
the only defendants to the bill of interpleader, 
who claimed adversely to Davidson, or to his 
assignees, could be intended; because, in the 
same sentence, but a line or two preceding 
these expressions, payment by compulsion of 
law, is expressly referred to the Bells by 
name. It would then have been absurd, im- 
mediately afterwards to permit a voluntary 
payment to them. It is of no consequence 
indeed, whether the words "as aforesaid," re- 
fer to the payments mentioned in the recital, 
or the words "said balance;" because, if they 
were omitted altogether, the meaning of this 
part of the condition, is ascertained by the 
obvious meaning of the recital; both of 
which refer to voluntary payments. That 
the words "his assignees," in the condition, 
mean the defendants, and not the Bells, or 
any other, to whom Davidson had given an 
order to receive the money, is obvious; not 
only from the preceding words, which in 
reference to the Bells, speak of a compulsory 
payment, and consequently, the order of Da- 
vidson in their favour, could not be on his 
behalf; but, because the defendants are im- 
mediately afterwards described in the same 
words, viz. "the said assignees." 

For these reasons, it seems clear that the 
plaintifE cannot recover in this action. 

The plaintifE suffered a nonsuit. 
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Case ]^o. 9,363. 

MASSIE V. GRAHAM. 

[3 McLean, 41.] i 

Circuit Court, D. Ohio. July Term, 1842. 

Practice is Equity — Bill of Review — New 
Matter— How Bill Filed — When- Filed — 
Mistake is Decree — Compliaxce with Decree 
— Delat. 

1. The ordinances of Lord Bacon still gov- 
ern bills of review. They may be filed for er- 
rors of law, for new matter or proof material 
in the case, of "which the party, at the hearing, 
had no knowledge. 

[Cited in Irwin v. Meyrose, 7 Fed. 536.] 
[Cited in Ketchum v. Breed, 66 Wis. 97, 26 
N. W. 277.] 

2. If the new matter would have changed the 
decree, though foreign to the issue, it is ground 
for a review. 

[Cited in Irwin v. Meyrose, 7 Fed. 536.] 
[Cited in Traphagen v. Voorhees, 45 N. J. Eq. 
45, 49, 16 Atl. 200.] 

3. The mode of filincr a bill of review is, by 
petition setting forth the grounds, and asking 
leave to file the bill. As the practice is new in 
this court, the bill being filed in the present case, 
considered as a petition for leave, &c. 

4. In England, before the enrolment of a de- 
cree, a bill of review will not lie. 

5. To authorise a review, the evidence must 
not only be newly discovered, but it must appear 
that by the use of reasonable diligence it could 
not have been discovered. 

[Cited in U. S. v. Rico, Case No. 16,160.] 
[Cited in Ketchum v. Breed, 66 Wis 97, 26 

N. W. 277.] 
[See Baker v. Whiting, Case No. 7S6.] 

6. A miscalculation in the amount of the de- 
cree, by which the defendant is charged with a 
larger sum than he should be, may be correct- 
ed, and the ground of review obviated by en- 
tering a credit for the amount, on the unsatisfied 
decree. 

[Cited in Tappan v. Wilson, 7 Ohio, 190.] 

7. It is not necessary in all cases to comply 
-with a decree bet ore it can be reviewed. As 
for instance the execution of a conveyance. 

[Cited in Phillips v. Mariner, Case No. 11,- 
105.3 

8. Application for leave must present a prima 
facie case for a review. On the hearing, the 
same grounds may be considered. 

9. Lapse of time will bar a review. Especially 
where the death of persons interested in the 
transactions, leaves no probability of explana- 
tion. 

10. The granting of a bill of review is not a 
matter of right 

In equity. 

Scott & Massle, for complainants. 
Leonard «& Stansbury, for defendant. 

OPINION OP THE COURT. This case 
was argued at the last term, and continued 
under advisement. It is a bill of review to 
set aside a decree entered against the com- 
plainants, at September term, 1815, on the 
ground of new matter and proof discovered 
since the entry of the decree. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



The ordinances of Lord Bacon stiU govern 
bills of review. They may be filed for error 
in law appearing in the decree, or for new 
matter or proof material in the case, of which, 
the party had no knowledge at the hearing. 
There is some contrariety in the decisions, 
whether the newly discovered matter must 
not be such as would have been pertinent to 
the issue at the hearing. But the better opin- 
ion seems to be, that this is not neeessaiy. 
If the matter he of a nature to have chanced 
the decree, though foreign to the issue, it 
affords ground for a review. Stoiy, Eq. PI. 
§ 416; Partridge v. XJsborne, 5 Russ. 195; 3 
Atk. 33; 2 Freem. 31. 

There is also some want of concurrence in 
the authorities whethei' the new proof must 
not relate to facts which, at the hearing, 
were not attempted to be proved. And 
whether merely cumulative evidence of facts 
controverted at the hearing is admissible. If 
the new proof be of such a character as to 
have caused a different decree, it is not per- 
ceived why it should not be ground for a bill 
of review, whether it relate to new facts, or 
facts contested at the hearing. But whether 
the ground be newly discovered matter or 
proof, it must clearly appear that tne party, 
at the hearing, had no knowledge of it, and 
could have had none by using reasonable 
diligence. Young v. Keighly, 16 Ves. 34S; 
Ord v. Noel, 6 Madd. 127; Bingham v. Daw- 
son, 1 Jac. 243. 

A bill of review for newly discovered mat- 
ter or proof, must be filed by leave of the 
court; for errors in law, it may be filed with- 
out leave. This is the English practice, and 
we have adopted it. The mode of application 
for leave to file such bill, is, by petition set- 
ting out substantially the original proceeding, 
and the new matter or proof on which a re- 
versal of the decree is prayed. No such peti- 
tion has been filed in the present case. In- 
deed, from the frame of the bill first filed, 
it was difficult to say whether it was an 
original bill for relief, a bill in the nature of 
a bill of review, or a bill of review. It par- 
took more of the natin-e of an original bill 
than of any other. But amendments have 
been made, so as to give the bill now before 
us, the form of a bill of review. And the 
first question is, whether this bill, on a mo- 
tion for leave to file it, shall be considered as 
a regular petition for such leave. Forms may 
sometimes appear tedious, if not unnecessary; 
but in judicial proceedings, they should never 
be lightly regarded. They are the result of 
experience and practical knowledge; and are 
often the best evidences of the law. They con- 
tain in themselves certainty, and when sus- 
tained by proof, lead to certain results. So 
far as regards the present proceeding, the 
formality of a petition is supposed to have 
been dispensed with. At a previous term, 
with a view to bring this case to a hearing, 
and nieet the wishes of the counsel, an order 
was entered that the cause should stand for 
argument as on an application for leave to 
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file the bill, and also on the merits. This 
departure from form, induced by the peculiar 
circumstances of the case, is not to be drawn 
into-precedent. 

Before the enrolment of a decree, in Eng- 
land, a bill of review to set it aside does not 
lie, but a supplemental bill, or a bill in the 
nature of a bill of review. All decrees in 
that country, until their enrolment, are con- 
sidered interlocutoi-y; and this is the reason 
of the above rule- Coop. Eq. PI. 88, 89; Mitf. 
Eq. PI. (by Jeremy) 90. But in this country, 
generally, decrees are matters of record; and 
in the courts of the United States, they are 
uniformly so considered. Dexter v. Arnold 
[Case No. 3,856]. As the decree was entered 
in 1815, and this bill was not filed until 1830, 
the statute of limitations is relied on to bar 
the right of complainants. As a bill of re- 
view for errors apparent in the decree, is in 
the nature of a writ of error, the same limi- 
tation applies to it. Story, Eq. PI. § 410; 
Smith V. Clay. Amb. 645; 3 Brown, Ch. 639. 
But it would seem the statute should not 
operate against a bill of review for newly 
discovered matter, only from the time of such 
discoveiy. Five years, by the statute, bars a 
writ of eri-or; but five years from the dis- 
covery, in this bill, did not elapse before it 
was filed. 

A reversal of this decree is asked, on two 
grounds. 1. A mistake in the calculation of 
interest. 2. Payments made by the convey- 
ance of land, and otherwise, and not credited. 

Prom the original bill, it appears that Na- 
thaniel Slassie, the ancestor of the complain- 
ants, acted, for many years, as the agent of 
Graham, of Viiginia, in the sale of Ohio 
lands. That on the 7th of August, 1805, a set- 
tlement between the parties took place, in 
which Massie was found indebted to Gra- 
ham in the sum of §12,674 96; for the pay- 
ment of which, the 10th of September fol- 
lowing, a bond was executed. Massie con- 
tinued to act as agent until the 23rd of Feb- 
ruary, 1807, when his agency was revoked in 
a power of attorney given by Graham to 
Robert Means. Another settlement was had 
between Massie and Graham, by his attorney, 
Means, the 30th June, 1807, in which the debt 
of Massie was increased to $16,512 96. To 
secure this certain lands were mortgaged. 
A bond was also executed for $3,834 67, the 
1st of August, 1807, payable 1st July, 1809. 
In November, 1813, Massie died, and in 1814 
the bill was filed against his administrators 
and heirs, to foreclose the above mortgage. 
The court decreed a payment of the sum of 
$16,512 96, with interest on $12,674 96 fi'om 
the 10th of September, 1805, the time the first 
bond became due; on the sum of $3,834 67, 
from the 1st July, 1807, the amount of the 
second bond, and the mortgaged premises 
were ordered to be sold, &c. It is insisted, 
that the bond for the sum of $3,834 67 in- 
cluded up to its date the interest on the first 
bond; and that the decree should only have 
requh'ed the payment of interest on the gross 



sum from the date of the last bond. This* 
would make a difference between the sum 
decreed and the sum due of $1,373 12. 

That the above mistake occurred, is not 
seriously controverted by the defendant's 
counsel. But they contend: (1) That this 
mistake is no ground for a bill of review; 
(2) that it was the result of negligence; (3) 
that there is a larger sum still due and un- 
paid under the decree, and they are willing 
to enter a credit for the amount claimed. 

It is said, in Seton on Decrees, 399, that in 
case of miscasting and miscounting, where 
the matter appears from the decree itself to 
be mistaken, it may be corrected by an order. 
The court will at any time correct a mere 
clerical error in a judgment, where the error 
is apparent; and so in a decree where the er- 
ror appears from the decree itself, it may be 
corrected in a summary mode by the court. 
But is such the error complained of? 

In the first place, the error does not appear 
from the decree itself. It can only be made 
to appear by evidence showing the considera- 
tion of the second bond. Had that bond been 
given, as might well he presumed, for moneys 
received, "or other ground of indebtment dis- 
covered with the first bond, the decree was 
correct. And its incorrectness can only be 
shown by proof that the second bond included 
the interest up to its date, on the first bond. 
The error, therefore, cannot be considered as 
merely formal, nor one which the court, on 
motion, may order to be corrected. 

Are the complainants chargeable with neg- 
ligence, in not discovering this evidence, and 
using it at the hearing? It is not enough that 
the evidence was not within the knowledge of 
the party at the hearing, but it must appear 
that it could not have been known, by using 
reasonable diligence. 

In the cases of Bingham v. Dawson, 1 Jae. 
244, and Harvey v. Murrell, Haip. Eq. 257, it 
was held that the absence of an inventory 
which might have been procured at the proper 
office by a search, could not be a ground for 
a bill of review. Young v. Keighly, 16 Ves. 
348; Dexter v. Arnold [Case No. 3,856]; Liv- 
ingston V. Hubbs, 3 Johns. Ch, 124. If there 
be any laches or negligence, the party is not 
entitled to relief. And the ctuestion here 
arises, whether there wlas negligence, in this 
ease, chargeable to the complainants. The 
present complainants being infants at the 
hearing In 1815, they were represented by a 
guardian ad litem, appointed by the court. 
Still, if this guardian were guilty of gross 
negligence, it might conclude the rights of 
the complainants. But, in this respect, there 
is no proof of such negligence. It is hardly 
to be expected that the guardian should have 
searched for the memoranda of the second 
settlement. There was nothing on the face 
of the second bond to show that it included 
the interest on the first bond; and such a 
presumption could not arise. It was ascer- 
tained from the notes of the settlement; and 
these, under the circumstances, we do not 
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think the guardian was required to search for. 
Of this error in the calculation of interest the 
complainants may, therefore, take advantage 
by a bill of review; unless the remittitur pro- 
posed by the counsel for the defendants shall 
change their right in this respect. 

By the calculation of the complainant's 
counsel, there remains unpaid on the decree 
only the sum of $1,042 73, exclusive of costs, 
a sum le^, "by $333, than the amount ei'- 
roneously charged for interest. This calcu- 
lation adds the interest up to the time of the 
sale of the mortgaged premises. But the de- 
fendant's counsel produce a very different re- 
sult, by adding the interest up to the time the 
money was paid. And this is in conformity 
with the decree. It avoids compound interest, 
by ordering the payment of the two bonds, 
with interest from their dates until paid. 
This mode of calculation leaves a balance due 
on the decree including costs, after deducting 
the interest erroneously computed. A remitti- 
tur of this interest will correct the error com- 
plained of; and of com'se, in that particular, 
remove all ground for a bill of review. 

An objection is made to the filing of this 
bill, on the ground that the decree, sought to 
be reversed, has not been performed. This is 
generally a good objection. But there are 
cases where a review of a decree is allowed, 
though it has not been performed. By one 
of the ordinances of Lord Bacon, the 'decree 
must be performed before a bill of review 
can be brought. If the decree be for land, the 
possession of it must be surrendered; if it be 
for monej', the money must be paid. But if 
any act be decreed which extinguishes the 
party's right at common law, as making cf 
an assurance or release, acknowledging satis- 
faction, or canceling of bonds, it may be dis- 
pensed with, on the special order of the court. 
So, where the party is unable to pay the 
money decreed. Story, Eg. PI. § 406; Part- 
ridge V, Usbome, 5 Russ. 195, 244, 253; 2 
Johns. Ch. 488; Mitf. Eq. PI. (by Jeremy) 
88; 1 How. Eq. Exch. side p. 329. The pro- 
posed remittitur being entered, this objection 
does not lie to the present bill, for the balance 
of the decree which remains unsatisfied is 
veiy small, and it may be a matter of doubt 
whether such balance will amount to more 
than the costs. 

Before the other grounds for leave to file 
this bill are considered, it may be proper to 
inquire how far, on a petition for leave, 
matters of explanation or defence may be ex- 
amined. In the case of Hodges v. MuUikin, 1 
Bland, 500, the chancellor said, "on applica- 
tion for leave to file a bill of review, on the 
ground of newly-discovered matter, I consider 
more coiTect that the propriety of granting 
the leave should be at once fully investigated; 
that proofs should be admitted in relation to 
it; and that the question should be then finally 
determined." But this seems not to be the 
course of the court. If leave be given to file 
the bill, the defendant in his answer may 
contest the materiality of the evidence, and 



the fact of its having been newly discovered. 
On the petition a strong prima facie case 
should be made out, and, to prevent abuse 
in such proceeding, counter affidavits may be 
received, and other evidence against the facts 
stated in the petition. Dexter v. Ai-nold 
[supra]. But this being only a preliminary 
proceeding, the defendant ought not to be con- 
cluded from contesting the facts on the hear- 
ing of the bill of review. 

The second ground for leave to file this bill 
is, a receipt by Robert Means, agent for Gra- 
ham, dated 31st July, 1S07. This paper ac- 
knowledges the receipt of two notes; one 
given by Jozabad Lodge for two hundred and 
forty-six dollars; the other by John Timber- 
lake, for three hundred and twenty-seven dol- 
lars and eighty-nine cents, due the 1st of 
October ensuing, "which said notes, when col- 
lected, to be paid John Graham on account 
of said Massie;" also, "received said Massie's 
relinquishment unto his portion of bonds and 
debts now due in the hands of Nathaniel 
Pope, the whole amount thereof being eleven 
hundred and fifty-two dollars and seventy 
cents, the one-third thereof being said Mas- 
sie's propoi'ition; and also bonds and debts not 
due for land sold by said Pope for five hun- 
dred and nine dollars and sixty-five cents; the 
one-third thereof being said Massle's propor- 
tion; that when all or part thereof is received, 
to be likewise applied to said Massle's credit 
with said Graham." Pope, in the sale of 
lands, was the agent of Graham, and also of 
Massie. No part of these sums were credited 
in the decree, and it is insisted that all of 
them should have been so credited. Nearly 
thirty-four years have elapsed since this re- 
ceipt was given. Massie, Graham and Dunn, 
and perhaps Means, are dead. No explanation 
can now be given of the transaction, except 
what appears on the face of the receipt, and 
some memoranda in regard to subsequent 
dealings between Massie and Graham. To al- 
low a review of a decree after so great a 
'lapse of time, and under such circumstances, 
would require strong evidence. Evidence not 
clear, or which is susceptible of a different ap- 
plication, must be held insufficient. 

This receipt, it must be obsei-ved, is dated 
the day before the last mortgage bond bears 
date. And as this bond was given on a settle- 
ment of accounts, subsequently to the other 
bond in the decree, which had been given on a 
prior settlement, the inference is at least 
plausible that the sums named in the receipt 
were to be credited on the bonds. And this 
inference, if weakened, is not overthrown by 
the words in the receipt that, "the notes (or 
money) when collected were to be paid to 
Gmham on account of said Massie." To be 
paid, on account, in common parlance, may 
not always refer to an open account, but may 
mean to the credit of the party. The lan- 
guage of the receipt, therefore, does not nec- 
essarily lead to the conclusion that these pay- 
ments were not to be made on the bonds. 
Other facts in the case, though not connected 
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with this receipt, may shed some light upon it. 
Now if it shall appear, that the settlement 
on which the second bond was given was not 
final, hut that open accounts of monied and 
other transactions remained between the par- 
ties, the inference would be that the sums 
named in the receipt when paid were to be 
applied on such accounts. On the 18th De- 
cember, 1809, Nathaniel Massie, in writing, 
aclinowledged to Walter Dunn, to have re- 
ceived of Joseph "West two hundred and 
twent3'--one dollars, the 6th December, 1806, 
for John Graham, "which he would settle and 
account for at any time." And again, on the 
23d of the same month and 3''ear, he acknowl- 
edged that he had received one hundred and 
twenty-six dollars and fifty cents, "on ac- 
count of Graham, which he promised to pay 
to Dunn at any time." And it seems, by a 
paper signed by Massie, dated 10th Slay, 1810, 
that he was authorised to sell the land mort- 
gaged to Graham, at a fixed price. And this 
paper shows that the bonds were unpaid at 
its date. It also appears, though not perhaps 
in an xmexceptionahle form, that certain sums 
specified in tiie receipt of Means, which were 
paid to Grabam, he credited to Massie. The 
facts in the case fully establish, that, subse- 
quently to the mortgage, Massie received 
moneys of Graham on land sales; that at the 
settlement on which the mortgage was given, 
all the moneys thus received were .not em- 
braced, and consequently the settlement was 
not a final one. This also appears from the 
correspondence of the parties and certain con- 
tracts respecting lands. So that if Massie 
ceased to be the general agent of Graham aft- 
er the power was given to Means, he still 
continued to act as agent to some extent, not 
only in regard to past, but future transac- 
tions. 

TaUhig into view the facts and circumstan- 
ces which bear upon the receipt of Means, in- 
stead of showing that the sums named in the 
receipt were intended to be applied, when re- 
ceived, to the payment of the mortgage bonds, 
they rather lead to a different conclusion. 
And this, connected with the great lapse of 
time, must be held conclusive against the suf- 
ficiency of this ground for leave to file the 
bill. 

The third ground relied on is, that pay- 
ments on the mortgage debt were made by 
the conveyance of certain lands to Graham, 
and the payment of certam moneys to Dunn 
as agent for Graham. On the 22d June, 1810, 
Walter Dunn writes to Massie from Rich- 
mond, Virginia, that he had received one hun- 
dred sixteen dollars and sixty-nine cents, 
which he had entered to his credit with his 
unde Graham. And the 8th May, 1811, Dunn 
received thirty-three dollars and thirty-three 
cents, being at Richmond, which were placed 
to Massie's credit with Graham. And also 
the 15th August, 1811, Dunn received one hun- 
dred and twenty-one dollars from ^lassie. 
These sums it is insisted should have been 
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credited on the mortgage bonds, and that not 
having been so credited, nor in the decree, it 
is ground for a review of the decree. There 
is no evidence that these payments were 
made on the mortgage. And can such pay- 
ment be inferred, when the evidence shows 
an open account of money and land transac- 
tions, between the parties, at the time of the 
payments? To authorize the leave prayed, it 
is not enough that the evidence should bring 
the mind to balance probabilities. The fact 
of payment, and of its having been newly dis- 
covered, must be clear. Such is not the proof 
in regard to the above items. 

The complainants rely on two deeds for 
certain tracts of land executed by Massie to 
Graham, and a deed executed by Abijah 
Oneal to Graham, for three hundred and forty 
acres, for the consideration expressed of two 
thousand nine hundred and thirty two dollars, 
as showing a payment of that amount on the 
mortgage. There is no evidence of the con- 
sideration for these conveyances, nor how it 
was paid, except what the deeds contain. 
And there is nothing on the face of the deeds 
which show how the consideration was paid, 
or was intended to be applied. The facts in 
the case authorise a presumption that the 
lands were not conveyed in payment on the 
mortgage. It seems that in Febniary, 1810, 
Massie owed Graham on account of wari-ants 
located, five ti-acts of land, amounting to fom- 
thousand five hundred and thhrty-five acres. 
And that by an agreement executed the 19th 
November, following, Massie binds himself to 
convey to said Graham nine hundred and fif- 
teen acres in addition. Without adverting to 
other and similar transactions between these 
parties, it may be assumed as highly proba- 
ble, that the three tracts conveyed to Graham, 
as above, were conveyed to him on other con- 
siderations than payment on the mortgage. 

The granting of a bill of review is not a 
matter of right This is the import of Lord 
Bacon's ordinance. In the exercise of its 
sound discretion the court may refuse leave 
to file a bill for new discovered evidence, al- 
though the facts, if admitted, would change 
the decree. Story, Eq. PI. § 417; Bennet v. 
Lee, 2 Atk. 528;" Wilson v. Wall, 6 Wall. S3; 
Young V. Keighly, 16 Ves. 348; Partridge v. 
JJsborne, 5 Russ. 245; Dexter v. Arnold [su- 
pra]; Thomas v. Harvie's Heirs, 10 Wheat 
£23 XJ. S.] 146. 

The grounds on which this application rests 
have been examined with some minuteness; 
and with the exception of the first one, which 
is obviated by a remittitur, there is no clear 
and satisfactory evidence of payment to any 
amount, having been made on the mortgage. 
Indeed, in every instance the presumption is 
rather against such payment If, on such ev- 
idence, after the lapse of more than thirty 
years, the parties all being dead, a decree 
should be reviewed, great mischief would re- 
sult The application for leave to file the 
bill is overruled. 
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Case I^o. 9,264. 

MASSOLETTI t. MILLER. 

[2 Granch. C. C. 313.] i 

Circuit Court, District of Columbia. May 
Term. 1822. 

Witness— Interest— Joint Owneu op Vessel- 
Passage Monet — Indejinitx Given. 

One o£ two joint owners of a vessel is a com- 
petent witness to prove a joint claim against a 
passenger in the vessel, for the passage-money, 
if the other joint owner has given credit in ac- 
count for his share of the passage-money, and a 
release of a claim to recover it back in ease he 
should not get it from the passenger. 

This was an action for money had and re- 
ceived by the defendant, for goods of the 
plaintifE sold by the defendant on commis- 
sion. The defendant claimed to set off the 
amount of passage-money due by the plain- 
tiff to the defendant, and one Howland, -who 
were joint owners of the brig Benefactor, for 
the plaintiff's passage from Marseilles; and 
to prove this set-off, the defendant offered 
the other joint owner, Howland, as a "witness, 
the defendant having credited him in account 
with his share of the passage-money, and 
given him a release from all claims which 
he might have to recover it back from How- 
land, in case the defendant should fail to get 
it from the plaintiff. 

THE COURT (THRUSTON, Circuit Judge, 
contra) decided that the witness was compe- 
tent. 



MAST (IN GELS v.). See Cases Nos. 7,033 and 
7,034. 



Case l^o. 9,S65. 

In re MASTBAUM. 

[2 Wklj. Notes Cas. 479.] 

District Court, E. D. Pennsylvania. June 23, 
1875. 

Baskkuptct — Last Examination — Exemption — 
14th Section of Act. 
The exemption under 14th section of bankrupt 
act fof 1867 (14 Stat. 522)], not allowable until 
after bankrupt has passed his last examina- 
tion. 

This was an issue certified to the court 
upon an exception to the ruling of the regis-- 
ter (Davis). 

The bankrapt applied to the assignee for 
the exemption provided for in the 14th sec- 
tion of the bankrapt act. The assignee re- 
fused to allow the exemption on the ground 
that the bankrupt had not yet made a satis- 
factory surrender of his property. 

The question having been submitted to the 
register, lie reported the fact to the court, 
together with his opinion thereon, to which 
the bankrupt excepted. 

Mr- Cutler for exceptant, argued that the 
bankrupt had been very fully and extensively 



examined, although he had not yet passed 
his last examination, 

Mr. Huey, contra. 

THE COURT (OADWALADBR, District 
Judge), dismissed the exception, holding that 
the bankrupt was not entitled to the exemp- 
tion allowed in the 14th section of the bank- 
rupt act until after he had passed his last 
examination, where a doubt existed as to 
whether he had made full disclosures of all 
his property in his schedules. 



Case ITo. 9,S66. 

The MASTEN. 

[1 Brown's Adm. 436.] i 

District Court, E. D. Michigan. June, 1872. 

Collision— Weight of Evidence— Speed in En- 
tering A Haiibok. 

1. Evidence of verbal statements made in 
time of excitement and peril should be received 
with great caution, and when opposed to the di- 
rect and concurring testimony of many witness- 
es, is entitled to but little weight. 

2. A sailing vessel entering a crowded harbor 
at the rate of six miles an hour, in addition to 
a favorable current of four miles, condemned 
for too great speed. 

Libel for collision by Frederick H. Blood, 
owner of the schooner Maid of the Mist. 

The collision occurred at about 2 o'clock in 
the morning of the 10th day of September, 
1871, in the St Clair river, a short distance 
below Port Huron, and opposite the Port 
Huron Middle Ground, so called. The schoon- 
er was lying at anchor, in about mid-channel, 
and the bark was coming down the river. 
bound on a voyage from Chicago to Buffalo, 
laden with wheat. The starboard bow of 
the bark struck the schooner on the star- 
board side, cari-ying away her jibboom and 
head geai', and her foremast head, breaking 
her starboard stanchions, and driving her 
anchor into her, and inflicted such injuries 
that she sunk in about an hour and a half. 
The night was dark, although it was a good 
night to see lights. There was a large num- 
ber of vessels at anchor in the river, various- 
ly estimated by the witnesses at from thirty 
to seventy or eighty. The channel was some- 
what narrow, although there was ample room 
for vessels exercising ordinary care and skill 
to pass. The wind was blowing a stiff breeze 
down the river, and was consequently free to 
the bark. The current at that point was 
about four miles an hour. The bark had up 
her mainsail, mainstaysail, topsail, and three 
jibs, and was running at the rate of about 
six miles an hour through the water, and 
about ten miles by the land. Her mainsail 
was being taken in at the time of the col- 
lision.' Thus far the facts were undisputed. 

H. B. Brown, for libellant. The master was 
clearly in fault for running at too great 
speed. The following facts are not disputed: 



1 [Reported by Hon. 'William Cranch, Chief i [Reported by Hon. Henry B. Brown, Dis- 
Judge.] I trict Judge, and here reprinted by permission.) 
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First. That the Tvind was blowing almost 
a gale from the northerly, and was a fair 
wind for the Masten as she came down the 
river- Second. That she was passing through 
the water at six miles an hour. Third. That, 
with the addition of the current, she was 
actually approaching the schooner at ten 
miles an hour. Fourth. That no sails had 
heen fuiied from the time she entered the 
river, and only a reef taken in her topsails. 
Fifth. That there were from fifty to eighty 
sail in the river, that had taken refuge there 
from a storm in the lake. These vessels were 
lying upon both sides and in the center of 
the river. It was the duty of the hark to 
furl all her canvas, except what was abso- 
lutely necessary to preserve her steerage 
way, or to come to anchor before she reach- 
ed the schooner. The Morning Light, 2 Wall. 
[69 U. S.] 550, 558; The Virgil, 2 W. Bob. 
A dm. 202. 

W. A, Moore, for claimant 
Mr. Moore's brief discusses simply the ques- 
tion of fact. 

LONGYEAR, District Judge. The main and 
only disputed essential fact in the case is, 
whether the schooner had up her proper 
anchor light; and it is conceded that if she 
had, then the bark is in fault, and must re- 
spond in damages. Too great speed is also 
charged as a fault against the bark; but this 
can be of importance only in case it shall 
be found that the schooner had not up her 
proper light, and then only on a question of 
division of damages. The question as to the 
schooner's light will, therefore, be first con- 
sidered. 

The testimony on the part of the libellant 
shows that from the force of the wind and 
current the schooner dragged her anchor a 
considerable distance before she came to, 
and that she came to only a few minutes- 
fifteen or twenty— before the collision. John 
Jones, master of the schooner, testifies that 
immediately upon coming to anchor, he took 
in the colored lights, and hung a bright light 
in the fore-rigging on the port side. He then 
describes the lamp or lantern, and its height 
from the deck, &c., but as no question is 
made in these respects, it Is unnecessary to 
repeat his testimony. Hannah Dell, the cook, 
testifies that she trimmed the bright light, 
and handed it to Capt. Jones, in the cabin, 
when he brought in the colored lights. James 
M. Jones, son of Capt. Jones, and who was 
• on the lookout on the schooner, testifies that 
he saw his father hang up the light, and 
that it burned brightly. Oscar Hill testifies 
that he was on deck several minutes after 
the sehoner came to anchor, and that he dis- 
tinctly saw the light; that he" went below 
before the collision, but on hearing the 
alarm, came on deck, and at the time of the 
collision was standing near the fore-rigging; 
that when the foremast head was carried 
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away, the fore-rigging came down with a; 
run and the lamp with it, that the lamp hit 
him on his back, and that it was then still 
burning. Henry Sageman testifies that he- 
was also on deck when the schooner came to* 
anchor, and saw the light hung in the rigging,, 
and that it was burning good. 

Now these five witnesses testify with a par- 
ticularity of detail which precludes the pos- 
sibility of their being mistaken. One of two 
things must be true, either that the schooner 
had a proper and sufficient anchor light, or 
that each of these five witnesses has swora. 
falsely, willfully and deliberately. 

In answer to this array of testimony, re- 
spondent produces the following: James Ken- 
drick, master of the bark, testified that he- 
was standing forward near the lookout, when 
the latter reported to him that he saw a ves- 
sel ahead; that by the aid of his glass he- 
distinctly saw a vessel, which proved to be- 
the Maid of the Mist, a, little over hi^ star- 
board bow, and only about 100 feet off, and- 
that he saw no light on her; that he imme- 
diately ordered his wheel hard a-starboard,. 
and the collision occurred almost immediate- 
ly after. He also testifies to a conversation- 
with Capt. Jones, master of the schooner, in^ 
which he said to the latter, that it would not 
Save happened, if he, Capt. Jones, had had a 
light out, and that Capt. Jones replied that 
he ordered the boys to put one out. Two oth- 
ers of the crew of the bark testify to having- 
heard Capt. Jones make the same statement. 
George Johnson, the lookout on the bark, tes- 
tified to seeing the schooner, and reporting 
her to Capt. Kendriek, and that he saw no 
light on her. The wheelsman on duty, and" 
several others of the crew of the bark, on 
deck at the time, also testify that they saw 
no light on the schooner before the collision, 
but it does not appear that any of them saw 
the schooner, and I am satisfied they were- 
not in a position to have seen her, or any 
light there may have been upon her at any 
time before the collision occurred. All the 
witnesses on the part of the bark testify that 
the first light they saw on the schooner was- 
a light coming out of her cabin soon after 
the collision. 

Besides the above testimony on the part or 
respondents, a statement made by Hannah 
Bell, the cook on the schooner, in her testi- 
mony, to the effect that when the lamp was- 
brought into the cabin after the collision, it 
was burning dimly and the glass was smoky, 
is alluded to as evidence that even if a light 
was out, as testified by the witnesses on the- 
part of the schooner, it was not a sufficient 
one. 

I shall take up and consider the points in- 
volved in respondents' testimony in the in- 
verse order in which they are above stated. 
The condition of the light when it was^ 
brought into the cabin after the collision, as 
stated by the cook, is easily attributable to- 
what happened to it by the collision, and^ 
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therefore does not necessarily conflict with 
the statements of the witnesses on the part 
of the schooner, that it was burning brightly 
before the collision. The only thing that ap- 
pears strange to me is that it was not ex- 
tinguished entirely. The fact that those on 
board the bark did not see the light imme- 
diately after the collision is, in my opinion, 
to be attributed to the fact that it came down 
with the rigging, and was thereby hidden 
from their view. 

The statement sworn to by Capt. Kendrick 
and two other witnesses on the part of re- 
spondents, as having been made by Capt. 
Jones, that he told the boys to hang out a 
light on the schooner, is attempted to be ex- 
plained by Capt. Jones. He says that after 
the collision he did tell the boys to hang out 
the light again, and that although he has no 
recollection of making the statement testi- 
fied to by Capt. Kendrick and the others, yet 
if he rfiid make it, it must have been made 
in reference to that circumstance. Besides 
this, testimony of verbal statements made 
and heard in time of excitement and peril 
must be received with much caution, and 
when opposed to the direct and positive con- 
curring testimony of many witnesses can 
have but little weight. If the fact of light 
or no light rested on Capt. Jones' uncorrobo- 
rated testimony, then the statement might 
have considerable force; and perhaps in the 
light of the testimony of Capt. ICendrick and 
the lookout on the bark, that they saw no 
light on the schooner, it would outweigh 
Capt. Jones' testimony entirely. But Capt 
Jones is fully corroborated bj' the testimony 
of three eye-witnesses as to the fact of the 
light being there in its proper position in the 
rigging, and these witnesses stand perfectly 
fair before the court. Capt. Jones' testimony 
may be thrown entirelj^ out of the ease, and 
still there is ample proof that the light was 
there, by whomsoever it may have been pla- 
ced there. 

There is more force, however, in the state- 
ments of Capt Kendrick, of the bark, and his 
lookout, that they saw no light on the schoon- 
er. It was their business to look for lights, 
and it is a fair and even strong presumption 
that there was no light where they saw none. 
After all, it is a presumption merely, and can- 
not have the effect in this case, of outweigh- 
ing satisfactory positive proof of the exist- 
ence of the fact itself, viz., that there was a 
light. Capt. Kendrick and the lookout, in 
making their statement that they saw no 
light, do not stand in the same position of 
Capt. Jones and his men in their statement 
that there was a light. The latter could not 
be mistaken, while the former might be. The 
alternative presented in the case of the wit- 
nesses for libellant is not presented here. 
There may have been a light on the schooner, 
as testified by libellant's witnesses, and still 
it may be true that Capt. Kendrick and his 
lookout did not see it, as testified by them. 



Why they did not see it is not necessary for 
us to inquire. It is sufficient for our present 
inquiry that there is a sti'ong preponderance 
of pi'oof that the schooner had a proper and 
sufficient anchor light 

That it was the legal duty of the bark to 
avoid the schooner under the circumstances 
found to exist is, of course, conceded. Not 
having done so the bark was in fault and 
must respond for the schooner's damages. 

Having arrived at the above conclusion, it 
is unnecessary to consider the question of 
speed. But I deem it a duty, as a caution to 
navigators, to express the disapprobation of 
the court of the almost reckless speed of the 
bark under the circumstances. Capt Ken- 
drick testified that the bark was quick to 
mind her helm, and it is preposterous to say 
that a speed of six miles an hour through the 
water was necessaiy for steerage way, when 
beyond all question one-half that speed, or 
even less, was amply siifficient for the pur- 
pose. Here was a large vessel, heavily laden, 
coming down the current and before a strong 
wind, in a comparatively narrow channel in 
which were numerous vessels at anchor, car- 
rying canvas sufficient for the open water in 
such a breeze, and rushing along at a speed 
entirely unnecessary for her management, 
and which, under the circumstances, seemed 
entirely regardless of danger to herself or to 
other vessels. It was clearly her duty, on 
coming into the river, to have taken in her 
canvas until her speed had been slackened 
down to just what was absolutely necessary 
for steerage- way. The excessive speed of the 
bark was a gross fault, and one for which she 
must have been held responsible in any event. 
Decree for libellant 
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Case M"o. 9,S67. 

The MASTERS. 

The RAYNOR. 

[Brown's Adm. 342.] i 

District Court, E. D. Michigan. July, 1871. 

Collision — Vessel at Aschou — Pkopeb An- 
chorage— Anchor Watch. 

In the absence of a law or custom prohibiting 
vessels from lying in a channel, anchorage there 
is not necessarily improper because the channel 
is narrow at that point, and vessels are constant- 
ly passing and repassing, if room be left for ves- 
sels and tows to pass in safety. In such an an- 
chorage, however, a vigilant anchor watch is 
imperatively necessary. 

[Cited in The Worthington and Davis, 19 Fed. 
837; The Ogemaw, 32 Fed. 921.] 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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Libel for a collision between the bark Fame 
and the schooner Wm. Raynor. 

On the 8tli day of October, 18GS, about 
seven o'clock in the evening, tlie bark Fame 
lay at anchor in the St Clair river, a little 
below Port Huron, and just opposite the 
foot of the middle ground (so called), which 
is on the American side of the river. As 
she so lay at anchor, the tug I. TJ. Masters 
came down the river with a tow of four 
vessels, the fourth vessel in the tow being 
the schooner Wm. Raynor, The tug under- 
took to pass the bark on the American or 
port side of her, and between her and the 
said middle ground, and in doing so the 
schooner sagged off to poit and came in col- 
lision with the bark's jibboom, cai'iTing it 
away, and doing other damage. The current 
'at this point is about four and a half miles 
an hour, and the wind was blowing quite 
strong, nearly down the river, but varying a 
little across the current from the American 
side. The bark was lying with her bows up 
stream, but the wind had swung her stei-n 
a little— not to exceed one point, and prob- 
ably less— toward the Canadian side of the 
river. The course of the tug, in attempting 
to pass the bark as she did, was a little 
across the wind and the current, and the 
immediate cause of the collision was the tail 
of the tow being carried down against the 
bark by the wind and current. 

"W. A. Moore,' for libellant, claimed: (1) 
Tliat the bark lay bow up stream, with 
sails furled, light properly placed and burn- 
ing, steady at anchor, and occupying not over 
35 feet in width. (2) That the channel was 
from one-quarter to one-third of a mile wide, 
and not difficult of navigation. (3) That it is 
usual for vessels driven in by stress of 
weather to anchor in a channel of that width. 
(4) That two-thirds of the navigable channel 
lay on the starboard side of the bark. (5) 
That if she lay nearer the middle of the river, 
the tug had sufficient room to pass on the 
American side. (6) That, so far as the 
schooner was concerned, the accident was 
unavoidable, and the tug is responsible. 

H. B. Brown, for the tug. A vessel collid- 
ing with another at anchor in a proper place 
is prima facie in fault, but if she be anchored 
in an improper place she cannot recover, 
unless the other vessel has grossly neglected 
her duty in passing her. Strout v. Foster, 1 
How. [42 TJ. 'S.] 89; Knowlton y. Sanford, 
32 Me. 148; The Marcia Ti-ibon [Case No. 
9,062]; O'Neil v. Sears [Id. 10,530]. The bai-k 
ought not to have anchored In the narrowest 
part of the channel, without some good rea- 
son, when there was plenty of room above 
and below. The bark was also in fault for 
not having a proper anchor watch. Buzzai-d 
v. The Petrel [Id. 2,261], 

LONGYEAR, District Judge. There was 
no satisfactoiy proof before me as to the 
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exact width of the river at the point in ques- 
tion, but it is near enough for the purposes 
of this case to assume, and such, I think, 
the proofs tend to show, that it is from one- 
fourth to one-half a mile wide. The proofs 
are conti-adictory as to the precise point 
where the bark lay in the river, varying 
from one-third of the distance from the 
American channel bank (the middle ground 
before spoken of) to the middle of the chan- 
■nel; but there' is no dispute but that there 
was room on both sides of her for vessels 
and tows to pass, and that is sufficient for 
the purposes of this ease. 

The proofs show that the schooner was in 
no manner in fault for the coUiaon, and the 
case against her was in efEect abandoned at 
the hearing. The libel must therefore be 
dismissed as to her, and the case will be con- 
sidered as against the tug alone. 

Where a vessel at anchor is collided with by 
a vessel in motion, the latter is always prima 
facie in fault, provided the former is anchor- 
ed in a proper place, and herself observes 
the law. In order to exonerate the tug from 
this prima facie liability, it is contended that 
the bark was anchored in an improper place 
—that the channel is narrow, and vessels and 
tows are constantly passing and repassing, 
and owing to a curve or bend in the river 
just above, and the strength of the current, 
the whole channel is needed for safe naviga- 
tion, unobstructed by vessels lying at anchor. 
Many witnesses were sworn on both sides as 
to the safety and propriety of a vessel lying 
at anchor at the point in question, but I 
think their testimony may all be summed up 
in this: that there are safer places for vessels 
to lie at anchor, and where they would be 
a less obstruction to navigation, both above 
and below the place in question, and which 
the bark might have reached if she had 
chosen to do so. No law or custom was 
shown, however, prohibiting vessels from 
anchoring there, but, on the contrary, it ap- 
peared that others had anchored there, and 
the legal right to do so was conceded. It 
also appeared from the proofs that there was 
room on both sides the bark for vessels axid 
tows to pass in safety, by the exercise of 
due care and diligence. I must hold therefore 
that the bark had a legal right to lie at an- 
chor where she did. While so holding, how- 
ever, I must also hold that, having selected 
a comparatively insecure and inconvenient 
place to lie at anchor, no matter whether 
from necessity or from choice, she was bound 
to exercise the greatest degree of care and 
diligence in keeping watch and ward for 
her own safety and the safety of passing ves- 
sels. A viligant anchor watch was essential 
under the circumstances, and the want of it 
would constitute a fault which could not be 
overlooked. Had the bark such a watch? 

The only man on deck was Druillard, the 
pilot, and he was not there in the capacity 
of or on duty as a watch at all. In fact, the 
purpose for which he was there, as stated 
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by himself, shoTvs that there was not only no 
watch as such, hut that there was no pretense 
of any. He says, in substance, that he was 
there for the purpose of keeping himself 
warm by walking. It is true, when he ac- 
cidentally, or otherwise, noticed the close 
proximity of the tow, he called the mate to 
put the wheel to port, but even this was 
not done in time to effect anything. If thei*e 
had been a vigilant watch on board the bark, 
such as the circumstances in which she had 
voluntarily placed herself imperatively de- 
manded, the danger would have been seen 
and the helm put to port, and thus by the 
force of the cuirent the stern of the vessel 
would have been worked over against the 
wind, and the jibboom turned ofC to starboard 
in time, in all probability, to have cleared the 
schooner entirely, or, at all events, so nearly as 
to have much lessened the damages. If, in 
addition to this, the cable had been allowed to 
run out and the vessel to drop down the 
sti-eam with the current, the collision would 
have been avoided with almost absolute cer- 
tainty. Because the bark had not such a 
watch, and did not take any effective meas- 
ures to avoid the collision, she must be held 
in fault See 1 Pai-s. Shipp. & Adm. 576, 577, 
and cases cited in note upon p. 577. 

But this does not exonerate the tug from 
inauiiy into her conduct, or from responsibil- 
ity, if she was also in fault. It is contended, 
on behalf of libellant, that the tug ought to 
have taken the Canadian side of the river, 
where there was more room, and where the 
wind and current would have carried the tow 
away from the bark, instead of bringing it 
directly down upon her. The excuse made 
on behalf of the tug for not taking the Can- 
adian side is that there were other vessels 
within that space at the time, making it 
dangerous to take that side. I do not think 
that it appears by the proofs that the position 
of those other vessels was such as to make 
it any more dangerous to pass on that side 
than on the other. But, as we have seen, 
there was room to pass on either side, and 
the tug, no doubt, had the right to pass on 
either side which in the best judgment of 
her master was the most feasible under the 
circumstances as they appeared to him at the , 
time- Having made his choice, however, and 
that choice involving, as it did, the necessity 
of crossing the wind and current, the inevi- 
table effect of which was as apparent then as 
it was afterwards, it became the duty of the 
master of the tug to make due allowance for 
that effect. This, of course, he did not do, 
or the collision would not have occurred. See 
The New Philadelphia, 1 Black [66 U. S.] 76. 
The tug is therefore held also in fault 
Both vessels being in fault, it follows that 
each must bear a moiety of the damages. A 
decree must be entered in favor of libellant 
against the tug for a moiety of his damages 
and costs, referring it to a commissioner to 
ascei-tain and report the damages, and dis- 
missing the libel as against the schooner. 
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In re MASTERSON. 

[4 N. B. E. 553 (Quarto, 180).] i 

District Court, D. Rhode Island. Feb. 15, 187a. 

Bankhuptct— Deposit ix Court— Rights of As- 

siGSEE— Of Mortgagee— Petitiox for 

Distribution. 

1. Where money was deposited in court to 
the credit of a person against whom a warrant 
for adjudication of bankruptcy had been issued, 
and the funds had thereby been lodged in court 
without prejudice to the rights of creditors or of 
a mortgagee, the legal intendment of such de- 
posit would be that the rights of the assignee on 
the one side, and of the mortgagee on the other, 
should be adjudicated according to the law and 
the usage of the court 

[Cited in Ferguson v. Peckham, Case No. 4,- 
741.] 

2. A petition to a court to order a distribution " 
of a fund lodged in its registry, is not regarded 
as an action or suit within the meaning of tlie 
2d section of the bankrupt law [of 1867 (14 Stat 
518)]. 

3. Ordered, that the petition must stand for 
a hearing on its merits. 

In bankruptcy. 

KNOTVLES, District Judge. On the 19th 
of June, 1868, a warrant in bankruptcy was 
issued against one John Masterson, on the 
application of Sheldon, Kelly & Hale, credit- 
ors, and on the same day an auxiliary in- 
junction was granted against said Master- 
son, and one John P. Cooney, and Doyle & 
Joslon, auctioneers, forbidding a sale by 
them, or either of them, of certain personal 
property, then advertised to be sold at auc- 
tion on the 20th of June, in virtue of a mort- 
gage conveyance from said Masterson to said 
Cooney, bearing date March 7th, 1S68. 

Service of the injunction was made on the 
20th, and the proposed sale postponed or 
abandoned, the property remaining, so far as 
appears, in the custody and charge of the 
mortgagee Cooney, the alleged bankrupt, 
Masterson. having absconded. On the re- 
turn day of the warrant, the 27th of June, 
Masterson was adjudged a bankrupt on de- 
fault: and on the same day it was agreed in 
writing between the petitioning creditors and 
the same Cooney, that the marshal or mes- 
senger should make sale of the said property 
at auction, at as early a day as he should 
see fit the net "proceeds of sale to be brought 
into court, and held in lieu of the propert3\" 
Under an order of court, pursuant to this 
agreement, the property was spld on the 2d 
of July by the marshal, who, on the ISth of 
July made return of his proceedings, paying 
into the registiy as said net proceeds, three 
hundred and sixty-eight dollars and four 
cents. On the 2Sth of July said Cooney filed 
a petition to the court, representing that the 
mortgage aforesaid was a valid and unim- 
peachable lien upon the property described, 
and praying an order from the court that the 
aforesaid should be paid over to him out of 

1 [Reprinted by permission.] 
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the resristryi So far as is shown by the rec- 
ord, this petition was not brought to the 
notice of the court until the 3d of Februai-y, 
1869, when a hearing was indefinitely de- 
ferred at the instance of the petitioning cred- 
itors on account of the absence of a witness. 
Nor does it appear that action was after- 
wards involved until the 1st of February, 
1S71. when a motion of the creditors, filed 
November 2d, 1870, that the said petition of 
Oooney be dismissed for want of jurisdiction, 
was called up for determination. 

In support of the motion, the learned coun- 
sel cited as a binding and conclusive prec- 
edent, the opinion of this court, delivered in 
October last in Boutour v. Peckham [Case 
No. 1,707], dismissing a petition for want of 
jurisdiction, the court holding that by a suit 
in equity or by an action at law, and not by 
a petition merely, should the petitioner have 
sought redress or relief; electing to fol- 
low, as to this point, the rulings of Justice 
Nelson, Chief Justice Chase, and (as under- 
stood) of Justice Clifford, rather than that 
of Justice Swayne. And as this court has as 
yet seen no reason to retract or qualify its 
opinion in the case cited, it is manifest that 
the judgment in this case should be the same 
as was the judgment in that, if, as contend- 
ed, the two cases are in contemplation of 
law the counterparts each of the other, of 
the same species as well as of the same 
genus. 

Herein, however, I am constrained to differ 
with the learned counsel of the creditors. In 
the case of Boutour v. Peckham [supra], the 
property in question was in the hands of the 
assignee, Boutour being simply an outside 
creditor, claiming to have a valid lien upon 
the property, by virtue of unrecorded mort- 
gages, for a demand against the bankx-upt 
firm, the which demand he had not pre- 
sented for registration. This petition was 
against both the assignee and a secured mort- 
gagee, claiming the property as his under the 
mortgage, and praying a judgment of the 
court, establishing his claim, and an order to 
the assignee to sun-ender to him the prop- 
erty. This controversy between him and the 
respondents the court held was one of that 
species which the bankrupt act contemplates 
shall be settled by a suit in equity or.action 
at law in either the district or the circuit 
court, with a right in either party to test the 
rulings of the district judge or of tlie eii-cuit 
judge by an appeal or writ of error. Bank- 
rupt Law, §§ 2, 8, 9. It was not, the court 
held, one of that other species which the law 
contemplated should be submitted by a sim- 
ple petition to the court, to be passed upon 
summarily as it were by a district judge at 
chambers or in open court, subject only to 
the revisory action of a circuit judge "m term 
time or vacation," under the provisions of 
the 2d section of the bankrupt law, in rela- 
tion to which Justice Clifford and Judge 
Shipley, in Littlefield v. Canal Co. [Case No. 
8,400], thus spake: 
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"Appeals in equity suits and in causes of 
admiralty and maritime jurisdiction, vacate 
the resnective decrees in the subordinate 
courts, and remove the whole record into the 
court of paramount jurisdiction; but noth- 
ing of the kind is done in a proceeding by 
petition under the 2d section of the bank- 
rupt act * * * Nor is the allegation hy a 
petitioner that he is aggrieved, sufficient, un- 
less it be also alleged in what the error con- 
sists, whether of law or fact, and the nature 
of the error should be distinctly stated for 
the information of the appellate court, and as 
a matter of notice to the opposite part}'. 
Appellate courts, even in appeals, proceed 
upon the groimd that the decree in the sub- 
ordinate court was correct, and the burden to 
show error is upon the appellant. The Bal- 
timore. 8 Wall [75 U. S.] 378. Matters of fact 
as well as matters of law, may doubtless be 
revised in the circuit court; but it was not 
the intention of congress, in this form of pro- 
ceeding, to give a party a second trial mere- 
ly as such, but to secure to him an appellate 
tribunal for the re-examination and revision 
of the rulings, orders, and decrees of the 
district courts, and for the reversal of the 
same in case they are found to be erroneous." 

In the case at bar, as is already shown, xbe 
property in question was, by agreement of 
the creditors and the mortgagee, sold by the 
messenger before the 21st of July, when an 
assignee was appointed and the proceeds de- 
posited in the registiT of the court, and In 
the registry has the money remained, un- 
claimed by any one save by the petitioner. 
Not only has the money never yet passed into 
the hands of the assignee as assets of the 
bankrupt, but no claim to it has he ever 
asserted in any manner cognizable by the 
court, its legal and only custodian. The 
agreement, it will be noted, was not that the 
proceeds be paid over to the assignee a.s 
monies to which his title was conceded to 
be prima facie paramount, but were to be 
brought into court— i. e. paid into the regis- 
ti-y. whence it could not be removed, as the 
parties must be presumed to have known, 
save upon an order of the court authorizing 
a check therefor, to be signed by the clerk 
as clerk, and countersigned by the district 
judge, as judge. The results of the proceed- 
ings were, in my judgment, simply to lodge 
the funds in the court, without prejudice to 
the rights of creditors or of the mortgagee, 
an essential part of the agreement between 
the parties being, in legal intendment, that 
the claim of the assignee on the one side 
and of the mortgagee on the other, should 
be adjudicated by the court aecoi'ding to the 
law and usage of the court in cases of de- 
posits in its registry. The money, it ap- 
pears, was . deposited to the credit of John 
Masterson, and on the appointment of an 
assignee, that oflBcer was of course vested 
with all the rights of Mastei-son and of his 
creditors in the fund, as it then was in the 
registry, subject to the claim of the mort- 



MASTERSON (Case No. 9,269) 



[16 Fed. Cas. page 1086] 



gagee, Cooney. Either pai'ty could at any 
time, by petition or motion, prefer his claim 
to it, whereupon it would become the court's 
duty, after causing proper notice to be given 
to whomsoever it might deem proper, to pass 
upon such petition or motion. The dismissal 
of it would not necessarily establish the 
title of any contesting party. The court 
might well adjudge that the petitioner, A, 
had failed to establish his right, and dismiss 
his petition, retaining custody of the fund 
until some other petitioner, maybe a second, 
maybe a fiftieth, should establish his right 
satisfactorily to the court. 

Accordingly, I must hold that, by this 
agreement, sanctioned as it was by an order 
of the court, the parties submitted their mat- 
ters in dispute to the decision of the court, 
upon petition to be filed, waiving their re- 
spective rights to institute proceedings in 
equity or at law, either in the district or 
the circuit court. Such, obviously, was the 
intent of the parties. At the date of that 
agreement, the rulings of Justice Swayne 
(Bill V. Beckwith [Case No. 1,406]), were rec- 
ognized as authoritative by the bar in this 
district, and redress or relief in nearly all 
cases arising under the bankrupt law was 
sought by petition, that being, evidently, as 
held by that learned judge, "a cheaper, 
speedier, and more simple mode" than pro- 
ceedinss at law or in equity, according to 
established usages and existing laws. And in 
harmony with this hypothesis has been the 
conduct of the parties. Within a week after 
the deposit of the money, and the appoint- 
ment of an assignee, the mortgagee, Cooney, 
files his petition to the court, and on the 3d 
of FebruaiT, 1869, the creditors, without ob- 
jection to the form of proceedings, ask delay 
of trial, that they may procure the evidence 
of one of the petitioning creditors; and there- 
after, until the 2d of November, 1870, nearl3'- 
two years, they permit the case to stand upon 
a docket, wliich was actually or constructively 
called for trial on the first "Wednesday of 
every month, without motion to the court, 
or suggestion of error of process, or of mis- 
apprehension of rights, to the petitioner. 
These are not insignificant facts, regarded as 
bearing upon the intent of the parties to the 
agreement of June 27, 1868; nor is it an 
insignificant fact, that at this late day it 
may be questioned if either the assignee or 
petitioner can bring any action or suit. The 
bankrupt law (second section) expressly bars 
all actions or suits by or against any as- 
signee, unless brought within two years from 
the time the cause of action accrued. 

The motion or petition of the creditors, 
Sheldon. Kelly & Hale, that the petition of 
Cooney, mortgagee, be dismissed for want of 
jurisdiction, is overruled or denied, and the 
petition last named must stand for hearing 
upon its merits. When the assignee of the 
bankrupt. Masterson, shall see fit to file his 
petition that the money in the registry be 
paid over to him, it will become the court's 



duty to pass upon his claims, as against 
Cooney, as well as all other contestants. A 
petition to a court to order a distribution of a 
fund lodged in its registry, I do not, as at 
present advised, regard as an action or suit 
within the meaning of the clause above 
quoted from the 2d section of the bankrupt 
law. 



Case ITo. 9,269. 

MASTERSON v. KID WELL. 

[2 Cranch, C. 0. 669.] i 

Circuit Court, District of Columbia. May 
Term, 1826. 

Arbitration and Award — Notice to Parties — 

E.EVOCATIOS— Motion to Set Aside— 

When Made. 

1. Upon the submission of a cause to arbi- 
tration by consent of parties and rule of court, 
the arbitrators are not bound to give notice to 
the parties of the time and place of making their 
award. 

2. After submitting a cause to arbitration by 
rule of court, neither party can revoke his 
submission without consent of the other. 

3. Notice of the filing of the award may be giv- 
en to the attorney-at-law of the opposite party. 

4. Want of notice is no ground of exception, 
but of a motion to set aside the award. 

5- Quaere, whether a motion to set aside an 
award must not be made within four days aft- 
er notice of the filing of the award. 

This cause was, by consent of the parties 
and a mle of court submitted to arbitrators, 
who made their award, which was filed, and 
notice of the filing was given to Mr. Swann, the 
attorney-at-Iaw of the defendant, who filed 
exceptions to the award: (1) Because the ar- 
biti'ators made the award at a time and place 
of which the defendant had no notice. {2} 
That before the award the defendant had re- 
voked his submission. (3) That notice of the 
award was served only upon the defendant's 
attorney-at-law. 

1st. The parties must have notice of every 
meeting of the arbitrators. Rigden v. Martin, 
6 Har. & J. 406; Kyd, Awards, 29, 31, 34, 96. 
No time was given to the defendant to produce 
his evidence. 2d. Before the award was made, 
viz, on the loth of December, the defendant re- 
voked his submission and gave notice there- 
of to the arbitrators; notwithstanding which, 
without any notice to the defendant of their 
intention to proceed, they made an award on 
the 20th. Kyd, Awards, 112, 113. The sub- 
mission is only an authority, not a contract. 
If the submission be by bond, it may be re- 
voked, and the arbitrators cannot proceed; 
but the party revoking will be liable upon his 
bond. If the submission be by rule of court, 
and he revokes, he may be attached, but the 
arbitrators have no authority to make an 
award. Kyd, Awards, 29, 33. 

Mr. Marbury, contra. The want of notice is 
not the ground of exception, although it may 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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be of a motion to set aside the award; but 
tlien it must be supported by affidavit. Ex- 
ceptions must be for matter apparent on the 
face of the award. But a motion to set aside 
the award is now too late. It should be made 
within four days after notice of the award. 
Rigden v. Martin, 6 Har. & J. 403; Kyd, 
Awards, 29, 34; Oxley v. Oldden, 1 Dall. [1 
U. S.] 430. Neither party has a right to re- 
voke a submission made under a rule of com-t. 
It would be a contempt of the court Under 
the act of assembly of Maryland (1785) c, SO, 
§ 11, notice to the attorney-at-Iaw is sufficient. 
The parties are not entitled to notice of the 
time and place of making up their award, 

Mr. Swann, produced the defendant's affi- 
davit stating the facts, which he considered 
as evidence of malpi-aetice of the arbiti-ators, 
and moved to amend his exceptions by stating 
their Improper conduct. 

But THE COURT overruled all the excep- 
tions and ordered the judgment to be entered 
upon the award, CRANCH, Circuit Judge, 
wishing for time to look at, and consider the 
papers, gave no opinion. 

[The defendant filed a bill in equity to stay 
the judgment at law, A preliminary injunction 
was gi-anted. Upon final hearing the court de- 
cided that the bill lacked equity, in that the com- 
plainant had a complete and adequate remedy at 
law. Injunction dissolved. Case No. tjToS.] 



MASTBRSON (KIDWELL v.). See Case No. 
7,758. 

MASTICK (MORGAN v,). See Case No. 9,- 
803, 

MASTIN BANK (ROSENTHAL v.). See 
Case No. 12.063. 



Case 'Ho. 9,S70. 

MASURY V, ANDERSON et al. 

[11 Blatchf, 162; b Fish. Pat. Cas. 457; 4 O. 
G. 55; Merw. Pat. Inv. 114,1 ^ 

Circuit Court, S. D. New York, May 8, 1873. 

Patents— Paikt Cas — Infringement — Equiva- 
lent— Claim OP Patent. 

1. The letters patent granted to John W. 
Masury, July 12th, 1859, for "an improvement 
in paint cans, &c.," the claim of which is, "the 
constnietion of a metallic can for hermetically 
sealing paints and other substances, having at- 
tached thereto a rim or ring of thin brass or 
other soft metal, in such a manner that the top 
or cover may be removed by severing the said 
rim or ring of brass or other soft metal with, a 
penknife or other sharp instrument, in the man- 
ner and for the purposHS herein described and 
represented, or its equivalent," are valid, 

2, The invention covered by such claim con- 
sists in placing in one end of a can, and adja- 
cent to the edge of the wall or side of the can, a 
rim or ring of thin brass or other soft metal, 
thus foi'ming part of the end of the can, and de- 
signed to be cut through, to open the can, and is 
not anticipated by a can of tin with a band of 
sheet lead in the outer wall or side of the can, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 6 Fish. Pat. Cas. 457, 
and here republished by permission,] 



and encircling the circumference of the can, 
with each of its two edges soldered to the adja- 
cent tin, 

3. It is an infringement of such claim to make 
a can with one end wholly of thin tin, which can 
be easily cut at the outer edge of such end, 

4, The rights of a patentee depend on the 
claim of his patent, properly construed, and not 
on what he may erroneously suppose it covers, 

[Cited in McCIain v. Ortmayer, 141 U. S. 
419, 12 Sup. Ct. 78.] 

[This was a bill in equity by John W. 
Masury against William Anderson and Fred- 
erick 0. Pierce, brought upon letters patent 
No. 24,748, granted to complainant] 

W. Howard Wait, for plaintiff, 
George Harding, for defendants, 

BI/ATOHFORD, District Judge. This suit 
is founded upon tlxe same letters patent upon 
which the suit of the same plaintiff against 
Daniel P. Tiemann and others was brought 
[Case No. 9,271]. The opinion in that case 
describes the invention, and sets out the 
specification and claim. It also states at 
length the value and use of the patented can. 

In this suit, the infringement charged in 
the bill is the same as in that suit, namely, 
"that the defendants have made, and caused 
to be made, for their use, cans embodying 
the patented invention, 'and have vended 
paints and colors put up in cans so con- 
structed," The defendants are shown to have 
sold cans containing paints made liquid with 
oil, put up by them in such cans. 

The answer in this suit sets up the defence 
of want of novelty in the invention, as did 
the answer in the former suit, but adduces, 
to support such defence, matters not set up 
in that suit. It avers, among other things, 
that the plaintiff's invention is described in 
letters patent No. 11,892, granted in England 
to Jules Jean Baptiste Martin de Lignac, and 
dated October 7th, 1847. In the specification 
of the Lignac patent, which was enrolled 
April 3d, 1848, the following language is all 
that is material to this case: "The concen- 
trated milk is then, as quickly as possible, to 
be filled into vessels made of plate tin, or 
other suitable material, which will allow of 
being closed hermetically, and also allow of 
being treated by heat, as hereinafter ex- 
plained. The vessels I prefer for this pur- 
pose aie cylinders, such as are shown at fig- 
ure 5, and, in order that the upper end or 
cover may be readily removed by the simple 
act of cutting, I prefer that lead should be 
used all around, i. e., as is shown by the 
diuwing. These vessels, being filled quite full 
with concentrated milk, are allowed to stand 
for twenty-four hours, when the vessels are 
soldered all around so as to hermetically close 
them." An exhibit introduced in evidence by 
the defendants, as being constructed in ac- 
cordance with such desa'iption, is a cylindric- 
al can made of ordinary sheet tin, some five 
inches in depth and four inches in diameter, 
one end of which is composed of a ch'cular 
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-shaped piece of tin, formed with a flange 
something less than a quarter of an inch 
•deep, turned down at the outer circumference 
of such end. The lower end of such flange 
is connected with the outer wall or side of 
the can by a baud of sheet lead, a little over 
one-half of an inch wide, encircluig the cir- 
cumference of the can, the lower part of the 
band being soldered to the top of the wall 
or side of the can, and the upper part of the 
band being soldered to the lower edge of 
-such flange, so as to leave a width of lead of 
about one-quarter of an inch, between the 
upper edge of the wall or side of the can 
and the lower edge of the flange, and to al- 
low the lead to be penetrated and cut in such 
width around the circumference of the can, 
and thus the top or end of the can to be 
separated from the body of the can. This 
arrangement differs from the plaintiff's in- 
vention. The latter consists in placing in one 
■ end of the can, and adjacent to the edge of 
the side or wall of the can, a rim or ring of 
thin brass or other soft metal, such rim or 
ring thus forming part of the end of the can. 
Tt is shown, by the evidence, that lead is a 
much more difficult metal to solder than thin 
"brass, owing to the fact that especial prep- 
aration is required in order to enable the 
■solder to adhere to the lead, and that the lead 
is liable to melt when the soldering iron is 
brought in contact with it, in the process of 
soldering; and that, for these reasons, it 
would take a workman a much longer time to 
manufacture a given number of cans con- 
structed according to the Lignac specifica- 
tion, with a lead band, than it would to make 
the same number of cans consti'ueted in the 
same form, but with a brass band in the 
place of one of lead. It is also shown, that 
the use of thin brass instead of lead, in such 
form of can, admits of a neater and more 
-perfect finish. Independently of this, the tes- 
timony shows that the plaintiff's can presents 
several advantages over the Lignac can: (1.) 
The plaintiff's can, in the size and number 
of pieces of which it is composed, and iil the 
labor of preparing them and putting them 
into the form of, and securing them together 
as, a can, does not differ materially from the 
simplest form of can used; while, in the 
Lignac can, the band of lead constitutes a 
separate and additional piece, requiring ad- 
ditional labor in preparing it and inserting 
it in the can, and the seams cannot be sol- 
dered by machinery, as in the plaintiff's can. 
<2.) In the plaintiff's can, the force necessary 
-to cut the metal in the end of the can, can 
l3e applied in an oblique or vertical direction, 
and is not required to be applied laterally, 
as in the Lignac can. The former mode of 
cutting affords a freer passage to the knife, 
for the reason that it causes the lips of the 
opening to spread in different du-ections; 
while, in cutting the lead band in the Lignac 
can, by lateral pressure, both lips of the open- 
ing are forced inwards, and they, in turn, bind 
upon and obstruct the passage of the knife- 



blade, so as to render the process of cutting 
more difficult, (3.) Cutting one end with the 
can standing on the other end, permits the 
can to be filled to its entire capacity; while, 
in the case of the Lignac can, if it be filled 
above the centre line of the inserted band, 
the contents will run out in the process of 
cutting through the band. If the Lignac can 
be an improvement on the ordinary hermetic- 
ally sealed can, these advantages made the 
plaintiffs can a material improvement on 
the Lignac can, and the advantages thus 
shown to result from changing the position 
of the soft or thin metal from the side to 
tlie end are sufficient, in my opinion, to sus- 
tain the patent, as against the Lignac can. 

The defendants prove that the plaintiff has 
made cans in the form of the Lignac can, 
but having, in place of the band of lead, a 
band of brass, and that he placed on such 
cans labels claiming them to be within his 
patent. It is urged, that, by reason of this, 
the plaintiff is estopped from denying that 
the Lignac can is the equivalent of his inven- 
tion. But this view is not tenable. The 
rights of the plaintiff depend upon the claim 
in his patent, according to its proper con- 
struction, and not upon what he may erro- 
neously suppose it covers. If at one time he 
insists on too much, and at another on too 
little, he does not thereby work any prejudice 
to the rights actually secured to him. 

The evidence shows that a can constructed 
according to the Lignac patent does not ac- 
complish the end sought by it, and is not a 
can which can be easily opened; and that, 
even when the plaintiff substituted in it a 
brass band for one of lead, his customers 
who used it found it more convenient to open 
the can by cutting out the hard top by the 
use of a hammer and a knife, than to do so 
by cutting thi'ough the brass band. Although 
the inventor of the Lignac can had the gen- 
eral idea of enabling a can to be opened by 
cutting more easily through a softer or a 
thinner metal, he did not embody his idea in 
a foiTu which was practically of any substan- 
tial utility, and the means he adopted were 
substantially dift'erent from those adopted by 
the plaintiff. 

The defendants also introduce in evidence, 
on the question of novelty, a can made wholly 
of tagger's iron, that is, sheet iron rolled so 
thin as to be easily cut by a pocket knife, 
and claim that similar cans had been used 
by the Pennsylvania Salt Manufacturing Com- 
pany, for putting up caustic alkali, for some 
years prior to the date of the plaintiff's pat- 
ent. These cans were filled by pom-ing in 
the alkali in a molten state, and it solidified 
on becoming cold. The only reason given for 
using tagger's iron by the witnesses who tes- 
tify to the use of cans are, that," when tin 
was used, the heat the cans were subjected 
to caused the tin to melt, and that u"on was 
less expensive than tin. It also appears, that, 
previously to July, 1857, while tagger's iron 
was used for the sides, sheet tin was used 
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for the bottom and top, showing that the 
original use of tagger's iron was with no 
purpose to facilitate the opening of the cans. 
One witness testifies that the company put 
up the alkali in broken pieces, hi cans made 
wholly of tagger's h-on, but he does not siate 
that liiey did so previously to the date of the 
plaintiff's patent, or that he knew of its being 
put up in that condition, in such cans, prior 
to such date. 

The defendants, at the hearinj?, asKed leave 
to put in further proof on the question wheth- 
er the tagger's iron was used with a design 
to facilitate the opening of the cans, and on 
the question whether it was practicable to 
open the cans, when filled with the alkali, 
by cutting out the top. Leave was given to 
both parties to put in further proofs on those 
points. The defendants, however, failed to 
avail themselves of the leave so granted; but 
the plaintiff lias furnished evidence which 
conclusively puts to rest all pretensions in 
favor of such can. He has produced in evi- 
dence sheet iron cans containing caustic al- 
kali, of the manufacture of said company,' 
the same being put up by said company in 
such cans and sold by it, together with the 
circulars in which the cans were enveloped 
when sold. These cans are made of sheet 
kon, not capable of behig easily cut with a 
knife; and their contents consist of a solid 
mass of alkali, apparently conforming in 
shape to the capacity of the can. But tlie 
circular furnishes conclusive evidence against 
the claim set up in behalf of this can, in 
the directions it gives for opening the can, 
which directions are in these words: "Break 
up one box of the saponifier into fragments, 
by striking upon the sides of the box;" and 
again: "Knock oS. either end of a pound 
box of concentrated lye." Moreover, on the 
whole testimony, it is doubtful whether the 
tagger's u'on actually used by the company 
before the date of the plaintifiE's invention 
was so thin as to be capable of behig cut to 
facilitate the opening of the can. It is, there- 
fore, not shown that the use of tagger's iron 
in the manufacture of such cans by said com- 
pany was a prior use of the plaintifE's inven- 
tion. 

The defendants admit, by stipulation, that 
they have made and used, for putting up 
paints and colors, and vending paints and 
colors put up therein, "cans with one end 
made wholly of thin tin, which can be easily 
cut at the outer edge of such end." The 
plaintiff claims such can to be an infringe- 
ment of his patent. Jn the view I take of the 
patent, if one end of the can is made wholly 
of thin tin, and thereby the location of the 
thin or soft metal in such end is secured at 
the only part of the end where, by the pat- 
ent, it is required to be, or where it is es- 
sential it should be, namely, at the part of 
the end nearest its outer edge, it is not ma- 
terial whether the metal in the other parts of 
-the end be thick or thin, so far as the plain- 
tiff's invention is concerned. The use of a 
16FED.CAS. — 69 
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plain end of thin metal secures what the pat- 
ent is designed to accomplish, and in the mode 
specified in it, by enabling the end to be re- 
moved by cutting it out near its outer edge 
with a knife, while the body of the can may 
be made of thicker metal, and thus strong, 
and the thinness of the metal left thm, to be 
cut, does not interfere with the safe handling 
and transportation of the can. 

There must be a decree for the plaintiff, 
for a perpetual injunction, and an account of 
profits, with costs. 

PTor another case involvmg this patent see 
Masury v. Tiemann, case No. 9,271.] 



Case :Ho. 9,S71. 

MASURY T. TIBMANN et al. 

[8 Blatchf. 426; 4 Fish. Pat. Cas. 524; Merw. 
Pat Inv. 113]. 1 

Circuit Court, S. D. New York- May 6, 1871. 

Patents— Paint Cans— Ring of Thin Bkass— 
Metai- Cap. 

1. The lettei-s patent granted to John "W. 
Masury, July 12th. 1859, for an "improvement 
in paint cans, &c.," are valid. 

2. The daim of the patent is, "the construc- 
tion of a metallic can, for hermetically sealing 
paints and other substances, having attached 
thereto a rim or ring of thin brass or other soft 
metal, in such a manner that the top or coyer 
may be removed by severing the said rim or ring 
of brass or other soft metal with a penknife or 
other sharp instrument, in the manner and for 
the purposes herein described and represented, 
or its equivalent." The value of the patented 
can, as a can for holding paints liquid with oil, 
is, not only that it can be easily opened, but 
that^ by severing the thin metal near the exteri- 
or wall of the can, the entire contents of the 
can can be removed without difiiculty and witli- 
out waste, while the can is as strong to resist 
injury as if there were no thin metal in it. 

3. Such patented can is not anticipated by a 
can having a hole in the middle of its top cover- 
ed by a thin metal cap, removable by being 
pried up or severed, the rim or ring between the 
cap and the edge of the can not being of thin 
metal. 

[This was a bill in equity by John W. 
Masury against Daniel F. Tiemann and oth- 
ers, to restrain the defendant from infring- 
ing letters patent No. 24,748, granted to com- 
plainant] 

"W. Howard Wait, for plaintiff. 

Orlando L. Stewart, for defendants. 

BLATCHFORD, District Judge. This suit 
is founded on letters patent of the United 
States, granted to the plaintiff, July 12th, 
1859, for an "improvement in paint cans, 
&c." The specification describes the inven- 
tion as "a new and improved can for putting 
up and hermetically sealing paints and other 
substances." It says: "The nature of my 
invention consists in the construction of a 
tinned or galvanized iron can, of any known 
form, with a rim or ring of thin soft metal 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 4 Fish. Pat Cas. 524, 
and here republished by permission.] 
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attached to the top edge of the same. * * 
The principal objection to the use of fruits 
and other edibles put up in soldered tin 
cans, is the difficulty of opening the same 
without much labor and the convenience of 
proper tools. In the use of paints put up 
in hermetically sealed cans, this objection is 
most formidable. To remove the top from 
a small can of paint without injury to the 
contents thereof, is a task very difficult to 
accomplish. My invention obviates these 
difficulties, and presents a can possessing all 
the advantages of the ordinary can, and, in 
addition tliereto, the extraordinary advan- 
tage of being readily openable by the most 
inexperienced person. To that end, I con- 
struct the body of the can, and attach the 
bottom thereto in the ordinary way; but, for 
the top of the can, in the place of using ma- 
terial of the same weight and thickness as 
for the other parts, I take thin brass or other 
soft metal, and attach a rim or ring thereof 
to the top of the can, and secure the same 
by soldering, as in the ordinary mode. For 
..ealing the can after it shall have reeeit^eu 
its contents, I take a disk of tin, and solder it 
to the rim or ring, leaving between the said 
disk and the edge of the can sufficient space 
to admit the passage of a penknife blade. The 
can is then, in all respects, like the ordinaiy 
tin can hermetically sealed, except that the 
cover of my newly invented can may be re- 
moved by severing the thin brass rim or 
ring with a penknife or other sharp instru- 
ment." The claim is: "The construction of 
a metallic can, for hennetically sealing paints 
and other substances, having attached there- 
to a rim or ring of thin brass or other soft 
metal, in such a manner that the top or cover 
may be removed by severing the said rim or 
ring of brass or other soft metal with a pen- 
knife or other sharp instrument, in the man- 
ner and for the purposes herein described and 
represented, or its equivalent" 

The infringement charged in the bill is, 
that the defendants have made and caused to 
be made, for their use, cans embodying the 
patented invention, and have vended paints 
and coloi-s put up in cans so constructed. 

The answer contains a general averment 
of want of novelty in the invention, without 
any specification as to prior use or knowl- 
edge, and denies the infringement. A mass 
of testimony has been taken, without objec- 
tion, to prove prior use and knowledge of 
the invention. The only question in litiga- 
tion is that of novelty. The utility of the 
invention is shown to be very considerable, 
especially for the purpose of putting up in 
the patented cans liquid or semi-fluid arti- 
cles, such as paints liquid with oil. The 
claim on the part of the defendants on the 
question of novelty is, that they themselves 
used cans embodying the invention prior to 
the date of the plaintiffs discovery, such 
cans having been made by one Charles S. 
Hine. The value of the patented can in re- 
spect to semi-fluid paints is, that, while it is 



perfectly tight, after it is sealed by solder- 
ing, and can be easily opened, it can also be 
so opened, by severing the thin metal top 
near the exterior wall of the can, that the 
entire contents of the can can be removed 
without difficulty and without waste, be- 
cause the opening left when the top is taken 
off is substantially of the same dimensions 
as the area of a horizontal section of the 
can. Moreover, the use of the rim or ring 
of thin metal does not detract from the 
strength of the can, or from its capacity to 
resist injury, the salient parts of it ex- 
posed to contact in handling and transporta- 
tion being of the thicker metal which com- 
poses the body of the can, and the disk in 
the middle 'of the top, and between wnich 
and the edge of the can such rim or ring is 
interposed, not being made of the thin metal 
which forms the rim or ring. 

The plaintiff made his invention about two 
months before the date of his patent. The 
defendants claim to have shown by testi- 
mony, that, in 1852, they substituted in use 
for. a can with a loose or slip cover, a can 
having a hole in the middle of its top, cov- 
ered by a thin brass cap, on which were 
shown, in relief, by being struck through 
from the other side by a die, the name of 
the defendants' firm and other words; and 
that this brass cap could be easily remove<l 
by inseiting a knife under its edge and pry- 
ing it up, or by severing it. But this can 
was not the equivalent of the plaintiff's, 
and did not embody the invention. The rim 
or ring between the brass cap and the edge 
of the can was not of thin metal, capable of 
being severed, but was of the same thick 
metal as the body and bottom of the can; 
and, when the cap was removed, the diffi- 
culty existed of getting at so much of the 
contents of the can as lay in the recess 
formed inside between the thick ring and 
the body of the can— a difficulty which the 
plaintiff's invention obviates. 

The defendants also claim to have shown 
that, about 1853, they adopted a form of can 
like the one of 1852, in all respects, except 
that the cap, instead of being of brass, was, 
in order to make it cheaper, made of thinner 
tin than the rest of the can, such cap hav- 
ing on it, in relief, the same words, and be- 
ing capable of being removed in the same 
manner, as the bi-ass cap. But this can 
was no nearer to the plaintiff's invention 
than its predecessor of 1852. 

The defendants also claim to have shown 
that, in the winter of 1856-7, they adopted 
a form of can, having a rim or ring of thin 
tin, and a centre cap of thick tin, the rim 
and cap being, each, a horizontal plane, and 
the cap not being marked with any words 
in relief; and that, after about a year, they 
modified the form slightly, by turning down, 
all around the inner edge of the thin rim or 
ring, or making a shoulder on such edge. 
This can was the same thing as the plain- 
tiff's. That they adopted such a can. und 
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At some time, is certain. Tlie point is as to 
tlie time. On a careful review of tlie "wliole 
evidence, especially that derived from the 
defendants' books of account, and their cir- 
^;ular to the trade, in January, 1S60, I am 
satisfied that they had no such can, and that 
no such can was made by Mr. Hine, or for 
them, until some time in 1859, after the date 
of the plaintiff's invention. It would be 
enough to say, that, as the burden of proof 
is on the defendants, they have not satis- 
factorily shown that they preceded the plain- 
tiff with their can. But it is shown, I think, 
affirmatively, that he preceded them. The 
controlling circumstance in the case, which 
outweighs the unreliable and unsupported 
evidence of mere memory, and is sustained 
by every piece of evidence in the case, de- 
rived from contemporaneous records in 
books, is the annual circular or catalogue, 
which the defendants issued on the 1st of 
January, ISCO, for the use of their custom- 
ers, being a pamphlet of thirty pages, giving a 
list of pamts and prices. That pamphlet says: 
^'Oil colors. To afford greater facilities in open- 
ing the cans, we have had a quality of tin 
imported expressly for us, from which the 
tops of all cans (of and under 6 Ibs.j are 
made. This tin, while it in no way lessens 
the strength of the cans, is easily and rapid- 
ly cut witli a stout penknife. The tin 
•should be cut between the caps and the 
edge. Note. Customers wishing this style 
-of can at the present time (January) must 
be particular in mentioning it in their or- 
ders, as all our stock on hand is not put up 
in this manner." This was the first time 
^ny notice of such a can had appeared in 
any of the defendants' catalogues, and it is 
impossible to resist the conclusion, that such 
a can 'was, at the time of this catalogue, a 
new stj'le of can," that so useful a thing was 
announced as early as possible after its 
adoption, and that it is not true that it had 
been in use by the defendants since 1857, as 
claimed. 

There must be a decree for the plaintiff, 
for a perpetual injunction, and an account of 
l)rofits, with costs. 

[For another case involvins this patent, see 
Masury v. Anderson, Case No. 9,270.] 
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MATOALM v. SMITH. 

[6 McLean, 416.] i 

Circuit Court, D. Slichigan. June Term, 1855. 

MOKTGAGES — FORECLOSUKE — PARTIES — CHARGE- 
ABLE WITH Balance. 

1. All persons interested, should be made par- 
ties to a bill to foreclose a mortgage. 

2. This is indispensable where a party may be 
chargeable with any balance, which the sale of 
the mortgaged premises may not satisfy. 

1 [Reported by Hon. John MoLean, Circuit 
Justice.] 



[This was a suit by "William H. Matcalm 
against Osmond Smith. Heard on demurrer 
to the bill.] 

Mr. Howard, for plaintiff. 
Mr. Clark, for defendant. 

OPINION OF THE COURT. This is a 
bill in chancery to foreclose a mortgage. 
Charles D. Parkhurst executed three several 
promissory notes to plaintiff, each for five 
hundred and forty-four dollars, and to re- 
ceive the payment of these notes, Smith and 
wife executed a mortgage for sixteen hun- 
dred and thirty-three dollars on the premises 
stated in the mortgage, dated 7th December, 
1851, given by the said Parkhurst as collat- 
eral security. But if the money should not 
be paid, the party of the second part to sell 
the mortgaged premises. There was a fail- 
ure to pay the sum due, ?12S0 70, on 1st July, 
1853, and this bill is brought to have the 
mortgaged premises sold. 

And the bill states that Eben Sherwood, 
who is also made a defendant, claims to have 
some interest or esta'te in the mortgaged 
premises, mortgaged to him by Parkhurst, 
dated 3d June, 1850, which required Park- 
hurst to pay to Sherwood §687 41, in three 
equal annual payments to be paid in sawing, 
and the said Sherwood to deliver the logs at 
the mill ponds. And the bill requires Sher- 
wood to answer whether he has not received 
from Parkhurst the notes, &c., and whether 
the mortgage has not been fully paid; and 
whether the said mortgage ought not to be 
discharged of record. What amount, if any 
is due, on the mortgage. Whether he has 
delivered the logs, &c., at the mill pond. 
How many feet of lumber had been sawed 
by Parkhurst. Whether the said Parkhurst 
did not make the notes, and the said Smith 
and wife did not execute the mortgage; and 
whether the amount stated to be due on said 
notes is not due. 

To the bill the defendants demur, and for 
cause of demurrer state, that Charles D. 
Parkhurst, alleged to be a citizen of Michi- 
gan, is not made a party, when the object of 
the bill is to foreclose a mortgage to pay his 
debt. 

It is clear that Parkhm-st should be made 
a party. The mortgage was executed by 
Smith and wife, to pay his debt The debt 
was incurred by Parkhurst for the purchase 
of the premises mortgaged. He sold to 
Smith, and Smith and wife agreed to pay to 
the mortgagee the original consideration, for 
which the premises were sold, and himself 
and wife executed a mortgage to secure such 
payment. It seems Parkhurst had mort- 
gaged the premises, while he owned them to 
Sherwood, for six hundred and eighty-seven 
dollars and forty-one cents, to be paid in 
three equal annual payments in sawing lum- 
ber, &c., Sherwood to deliver logs to be 
sawed at the mill pond, Parkhurst is a nec- 
essary party to show in his answer how much 
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of the original eonsidei-ation -was paid, and 
especially is it necessary that he should an- 
swer how much he paid, on Sherwood's mort- 
gage, if the whole of it were not discharged. 
Sherwood is called on to answer as to what 
payments were made, but Parkhurst has a 
direct interest in showing the payments to 
Sherwood, as he would be answerable to him 
for any remaining balance, or to the plain- 
tiff, should Sherwood's mortgage be first sat- 
isfied, it being prior in date. The demurrer 
to the bill is sustained. Leave given to 
amend the bill. 



Case I^o. 9,273. 

MATERN V. GIBBS et al. 

[1 Spr. 158; i 17 Hunt, Mer. Mag. 287.] 

District Court, D. Massachusetts. Dec, 1847. 

Seamen — "Whalixg Voyage— Lay of Seaman — 
JoiXT SciT — Disrating— Special Notice. 

1. The master and owners of a whaling ship, 
are not liable to be sued jointly by a seaman, for 
his lay or share. 

2. A clause in the shipping articles, authoriz- 
ing the master to disrate any seaman, whom 
be should judge indisposed, or incompetent, to 
his duty, which had been in use only three years, 
and was not brought specially to the notice of 
the seaman, at the time he shipped, was hdd 
not to be binding on him. 

3. Whether any length of use, or special no- 
tice of such an article, would make the judgment 
of the master conclusive, quaere. 

This was a libel in admU-alty, for a cooper's 
lay on a whaling voyage, (one sixty-fifth of 
the net catchings, being more than $1300,) 
brought against the master and owners. An 
exception, that these parties could not be pro- 
ceeded against jointly (see 13th admiralty 
rule), being sustained by the court, there was 
a discontinuance as to the master. Two oth- 
er exceptions: 1st. That a master in a whal- 
ing voyage is not liable for the lays of the 
men; and 2dly. That all the owners must be' 
joined; were argued at length in April last, 
but it became unnecessaiy to decide them. 
After a hearing, at a subsequent day, upon 
the merits. 

E. T. Dana, for libellant 
J. H. Clifford and L. F. Brigham, for re- 
spondents. 

SPRAGUB, District Judge. The defence 
was, 1st. That the libellant being judged in- 
competent by the master, and displaced, this 
was conclusive against his claim, under the 
following clause in the shipping articles: — "It 
is further agreed that if any ofiicer or sea- 
man, after a fair trial of his abilities or dis- 
position, shall be judged incompetent, or in- 
disposed, to the proper discharge of the duties 
of his station, the master shall have a right 
to displace him, and substitute another in his 
stead, — a corresponding reduction of the lay 

1 [Reported by P. E. Parker, Esq., assisted by 
'Oharles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



of such officer, or seaman, with reference to 
the duty which he may aftem'ards perform, 
thenceforth to take efifect" See Curt. Mereh. 
Seam. p. 393. 

It was alleged by the libellant, in his sup- 
plemental libel, and was uncontradicted, that 
he had no actual knowledge of this stipula- 
tion in the articles, and that they were nei- 
ther read by, nor to, him, and that he re- 
ceived no additional compensation on account 
of it It is the well settled rule of admiralty 
law, that a seaman is not bound by any new 
or imusual stipulation introduced into the ar- 
ticles, and which is in derogation of his gen- 
eral rights, without full knowledge thereof, 
and adequate compensation therefor. Brown 
V. Lull [Case No. 2,018]. Now. the object of 
this clause is, not merely to enable the mas- 
ter to disrate a seaman, w^hich he might al- 
ways do, but to make the master's judgment, 
on that point, conclusive upon the seaman and 
his wages, so that no court may afterwards 
inquire into its correctness. Such being the 
character of this article, and the libellant de- 
nying any knowledge of it in fact, the court 
is to inquire whether general usage and length 
of time, has so far established it, as a part of 
the common shipping articles, in the whaling 
business, that the libellant was, in legal con- 
templation, affected with knowledge of it. On 
this point, the facts as reported, under agree- 
ment, hy a commissioner of this court are, 
that the introduction of this stipulation is pe- 
culiar to New Bedford, and its immediate vi- 
cinity; that a form of articles, with this 
clause, was first printed in 1839; that it be- 
gan to be used in 1840, and from that time 
forward, has been gi-owing into general use. 
This vessel sailed from New Bedford in 1843. 
Thus the average length of a single whaling 
voyage, measures the whole interval from its 
first introduction, to its use in the articles 
now in question. The dui-ation of these voy- 
ages makes the shipping and the settling with 
crews, of much less frequent recurrence than 
in the fi-eighting business. Upon these facts, 
I think it would be venturing too far, to say 
that this libellant must be presumed to have 
known of the introduction of this clause. He 
should have been specially informed of it, at 
the time he shipped. 

In deciding this point, upon the special cir- 
cumstances of the case, I do not mean to in- 
timate an opinion that this clause in the ship- 
ping articles would, by any length of time, or 
by being brought specially to the notice of 
the seaman, make the judgment of the master 
absolutely conclusive, so that the com-t could 
not inquire into its justness, or reasonable- 
ness. I leave that question to be decided, 
when it shall become necessary to do so. 

The judgment of the master being held not 
conclusive upon the libellant, I must pass up- 
on the question of his competency. It was 
proved to have been perfectly well understood 
by all parties, that he shipped as for his first 
voyage, and not at the full lay of a cooper. 
Upon a cai-eful examination of all the evi- 
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dence, I am of opinion tliat tlie libellant was 
not incompetent to fulfil this engagement. 
Decree for the litellant for tlie lay claimed. 



Case No. 9,S74. 

In re MATHERS et al. 

[17 N. B. R. (1878) 225.] i 

District Court, D. Indiana. 

Bankucptcy — Composition— Right to Vote — 
Debts not Pkoven. 

Creditors are not entitled to vote upon pro- 
posals for composition without having first prov- 
ed their debts. 

[Cited in Re Keller, Case No. 7,654.] 

By the Register: 

I, Noble C. Butler, one of the registers of 
said court in bankruptcy, do hereby certify 
that in the com-se'of the proceedings in said 
cause before me the following question arose 
pertinent thereto and was stated and agreed 
to by the parties: At a meeting called and 
held at the time and place aforesaid, for the 
purpose of considering a proposal submitted 
by the bankrupt for composition with his 
creditors, William Blakely ofEered to vote 
thereon without first having proved his debt, 
as requii-ed by section 5077, Rev. St. U. S. 
The undersigned register, presiding at said 
meeting, ruled that Blakely was not en- 
titled to vote on such proposal until he has 
made proof of his debt in the mode prescrib- 
ed by said section 5077; to which ruling the 
said William Blakely, by his counsel. Lou- 
den & aiiers, excepted, and the question thus 
arismg is, at the request of the parties, cer- 
tified into court for decision by the judge, 
with the following reasons of the register 
for his ruling: 

The bankrupt law provides (section 5077, 
Rev. St. U. S.) that, "to entitle a claimant 
against the estate of a bankrupt to have 
his demand allowed, it must be verified by 
a deposition in writing, under oath, and 
signed by the deponent, setting forth the de- 
mand, the consideration thereof, etc., etc., 
etc." And again, "no claim shall be allowed 
unless all the statements set forth in such 
deposition appear to be true." Elsewhere 
the officers are named before whom these 
proofs may be made, viz.: registers, U. S. 
commissioners, and notaries public The 
forms in which they shall be made are pre- 
scribed by the justices of the supreme court, 
viz.: forms Nos. 21, 22, 23, 2i, and 25. Cred- 
itors cannot vote for assignee or receive divi- 
dends; are not entitled to notice of applica- 
tion for discharge, and cannot oppose a dis- 
charge or contest its validity when granted, 
and, in short, they have no standing in court 
unless they have proved their debts. And in 
the proceedings under section 43 of the act 
(Rev. St. U. S. § 5103), which in old copies 
of it is entitled "superseding bankruptcy pro- 
ceedings by arrangement," there is no ex.- 

1 [Reprinted by permission.] 
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ception made to this general rule. In these 
proceedings the estate of the bankrupt is 
administered by trustees under the supervi- 
sion of a committee of creditors; but it is 
neverthelessi a proceeding in court, and proofs 
of debt in the usual form are required of all 
creditors who participate therein. It is, more- 
over, to this section that the provisions for 
composition with creditors are added by the 
amendment of .Tune 22, 1874 [18 Stat 178]. 
The language of the amendment is, "Be it 
enacted, etc., etc., that the following provi- 
sions be added to section 43 of said act" 
Now there is nothing in this portion of the 
law authorizing compositions which indi- 
cates that a different practice is to be ob- 
served as to proofs of debt from that already 
established. The character of the proceed- 
ing thus instituted is not such as to make 
any change necessary. It is merely another 
form of bankruptcy proceeding and the for- 
malities of such proceedings are not inap- 
propriate to it It resembles in some par- 
ticulars the proceeding by "arrangement," 
wherein the ' resolution to adopt this mode 
of settlement is first adopted by three-quar- 
ters in value of the creditors who have proved 
their debts, and afterwards confirmed by the 
court 

The statute concerning compositions re- 
quires the resolution in acceptance of the 
proposed composition to be first passed by 
a certain proportion of "the creditors" as- 
sembled at the meeting called to consider 
it The language here does not, as in the 
case of an "an-angement," explicitly desig- 
nate "creditors whose claims have been 
proved," but in the opinion of the register, 
the word "creditors" is used in this instance, 
as in others throughout the law, to denote 
such creditors only. It would be a tiresome 
repetition to insert this qualification wher- 
ever the word Occurs in the law, and it is 
frequently omitted without leaving the mean- 
ing in anywise obscure. 

It was urged by counsel for Blakely that 
the schedules required of the bankrupts in 
composition cases dispenses with the neces- 
sity of proof; that the specification of the 
creditors therein is sufficient for their identi- 
fication. But this objection, if valid, would 
obviate the need of proof in all bankmptcy 
proceedings, for in all of them the bankrupts 
are required to submit sworn statements of 
the names, residences, and occupations of 
their creditors, the amounts due them, the 
particulars of the indebtedness, etc., and 
these creditors are, notwithstanding this, 
compelled to prove their debts. The bank- 
rupt's statement in neither case is accepted 
as conclusive. There is the same oppor- 
tunity and the same .inducement for collusion 
in each class of cases. The bankrupt might 
in composition cases procure a favorable 
compromise with his real creditors by -list- 
ing enough fictitious ones to outvote them, 
if his statement is conclusive. He might 
wilfully, or ignorantly exclude genuine cred- 
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itors from the terms of a composition, or at 
any rate from* a participation in it to the 
full amomit of their claims, for nothing is 
more common than discrepancies between 
the statements of debtors and creditors as 
to the precise amount of the indebtedness, 
which can be rectified only by the production 
in due form of law of the evidences thereof. 
These creditors would have but a very tardy 
remedy for this violation of their rights if 
they are denied the authority to prove their 
own debts, and referred to the statements of 
the banki-upt as the only and indisputable 
evidence of their existence. True, the compo- 
sition is binding on the creditors whose 
names, etc., are included in the statement 
of the bankrupt, and does not afEect or preju- 
dice the "rights of any other creditors," but 
the same may be said of creditors in any 
bankruptcy proceeding, whose names are 
wilfully omitted from the schedules of the 
banki-upt. 

There are no reported cases accessible to 
me in which this question is decided. In the 
matter of Holmes [Case No. 6,632], Southern 
district of New York, Blatchford, J., in enu- 
merating the duties of registei*s presiding at 
composition meetings, said, "he (the regis- 
ter) must necessarily decide who are entitled 
to vote, and in respect to what amount of 
debts, and pass upon the regularity and pro- 
priety, in form, of the proofs of debt and 
of letters of attorney." It thus appears that 
the practice in composition cases in that dis- 
trict is to require such debts to be proved. 
There is also a dictum of Lowell, J., in Ex 
parte Jewett [Id. 7,303], district of Mas- 
sachusetts, to the effect that "no oath is re- 
<iuired of them (creditors) in ordinary cases." 

For the foregoing reasons it is my opin- 
ion that composition cases are not excepted 
from the operation of section 5077, Rev. St. 
U. S., requiring proof of debts in bank- 
i-uptcy proceedings, and this opinion and the 
reasons therefor are respectfully submitted. 

GRESHAM, District Judge. The practice 
in this district has uniformly been as held 
by Mr.. Register Butler. It is the only safe 
practice, and, indeed, the only practice rec- 
ognized by law. The finding is approved. 
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MATHEWS V. ABBOTT. 

[2 Hask. 289.] i 

District Court, D. Maine. Dec, 1878. 

Baxkkuptcy— Makbh op Note — Secuuitv Gives 
TO IxDOKSE It — Subrogation — Nation-al 
JBaxks — Real Estate Seocrity. 

1. By subrogation, the security, given by the 
maker of a note to the indorser or surety, when 
both have become insolvent and the liability of 
the indorser has become fixed, in equity, may 

1 [Reported by Thomas Hawes Huskell, Esq., 
and here reprinted by permission.] 



be recovered by the holder of the note and ap- 
plied to its payment. 
[Cited in National Shoe & Leather Bank of 
Auburn V. Small, 7 Fed. 843.] 

2. National banks may hold, under section 
5137 of the Revised Statutes, real estate security 
so acquired, as acquired subsequent to the loan. 

Bill by the assignee in bankruptcy of Henry 
R. Butterfield. the maker of sundry notes, in- 
dorsed by respondent Abbott, and held by 
sundiy national banks, the other respondents, 
to determine whether such banks are entitled 
to be subrogated to the rights of Abbott as 
indorser, under a mortgage of real estate to 
him from the bankrupt to secure his liability 
for indorsing the notes, his liability having be- 
come fixed, and he being insolvent. 

Edmund P. Webb and William L. Putnam, 
for orator. 
Gardiner H. Vose, for respondents. 

FOX, District Judge. On the sixteenth of 
November, 1877, the bankrupt mortgaged to 
H, G. Abbott, certain real estate in Waterville, 
on condition "that if the said Butterfield shall 
save harmless the said Abbott from all liabil- 
ity incurred by said AbDott on certain promis- 
sory notes signed by said Abbott as indorser, 
guarantee and surety, for the accommodation 
of said Butterfield to an amount not exceeding 
?8000, and from all liability which may here- 
after be incurred by said Abbott on any notes 
given in renewal of said notes now outstand- 
ing, and from any and all liability which may 
hereafter be incurred by said Abbott on any 
and all promissory notes and bills of ex- 
change as indorser or surety, or for the accom- 
modation of said Butterfield, then this deed 
shall be void." 

Abbott indorsed sundry notes for Butter- 
field's accommodation, which were afterwards 
discounted by certain national banks, who are 
now the holders of these notes, and are made 
parties to this bill. Abbott is insolvent, and 
has never paid either of the notes so indorsed 
by him; but his liabiUty upon all of them has 
become absolute. 

This bill is brought by Buttei-field's assignee 
in bankruptcy against Abbott and the hold- 
ers of these notes, that the rights of all par- 
ties interested in this mortgage may be ascei*- 
tained and determined by this court; and it 
would seem that there could not be much oc- 
casion for controversy in the matter after the 
learned and ample discussion of the law in 
Re Jaycox [Case No. 7,242], by the late Judge 
Hall, and by Judge Lowell in Re Pierce [Id. 
11,140], and subsequently by him in Ex parte 
Morris [Id. 9,823]. 

In these opinions both the English and the 
American authorities are referred to, and they 
fully sustain the principle as stated by Lowell, 
J., in Ex parte Morris [supra]. It is well set- 
tled, that if a mortgage, pledge, or lien is 
given by a principal debtor to secure his in- 
dorser or other surety, and both become insol- 
vent, the holders of the notes or other debts, 
for which the surety is bound, have an eq- 
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uity to require the property to be applied to 
tlie discharge of their debts specifically," 

A distinction has been sometimes taken be- 
tween a security for- the indemnity of the 
surety, and one conditioned for the absolute 
payment of the debt; but as is stated by 
Chapman, J., in New Bedford Institution for 
Savings V. Fair Haven Bank, 9 Allen, 178, 
"It is well settled by the authorities that the 
creditor has an equitable claim to the se- 
curity as well when the mortgage is given 
for mere indemnity, as when the condition is 
added that the principal shall pay the debt." 

It is quite immaterial whether the surety 
has or not actually paid the debt. If he has 
become absolutely bound for its payment, as 
was said by Lord Bldon in Ex parte "Waring, 
19 Ves. 343, as quoted by Lord Hatherly, 5 
Oh. App. 776, "It was true these bills were 
not paid, but, inasmuch as the estate of the 
debtor could not be withdrawn until the 
debts were paid, « * * and inasmuch as the 
estate of the creditor holding the security 
was in such a condition that he was not able 
to make payment of the bills in money's 
worth, the only way was to dispose of the 
security and pay the bills. * * « The bill 
holder comes in, not on account of any spe- 
cial lien he has upon the property, but be- 
cause the person from whom he holds has a 
security, which security can not be taken 
away until all liability upon the bills is at 
an end." 

The surety is to be indemnified from his 
liability by means of the security he has re- 
ceived for that purpose from his principal; 
and to use the language of Parker, X, in 
Hopewell v. Cumberland Bank, 10 Leigh, 225, 
"If a surety is bound for the debt and is in- 
demnified by the principal debtor, the cred- 
itor may pursue the indemnity in exonera- 
tion of the liability of the sm-ety, not from 
any notion of mutual contract between the 
paities, that in providing for the surety, the 
creditor shall be equally provided for, but 
from a principle of mutual equity, independ- 
ent of contract, namely, that to prevent the 
surety from being first harassed for the 
debt or liability, and then turning him round 
to seek redress from the collateral security 
given by the principal, a court of equity will 
authorize and even encourage the creditor to 
claim through the medium of the sm-ety all 
the rights he has thus acquired, to be exer- 
cised for his benefit and in discharge of his 
obligations." 

The security was given and received, not 
for the benefit of the general creditors of 
Abbott, but, it was for the special object of 
indemnifying him from the payment of these 
particular liabilities; and if, by a court of 
equity, it is so applied, the purpose contem- 
plated by the parties to the conveyance is 
accomplished; the general creditors of the 
principal can have no cause for complaint, 
because, as against them, it was in all re- 
spects a valid transaction; and, as to the 
general creditors of Abbott, they are in the 



same condition they would be, if Abbott had 
never assumed this liability; they can have 
full recourse to all of his estate which should 
be applied in payment of debts for which he 
is primarily liable; and they certainly have 
no right to insist that Butterfield's property 
should thus be disposed of. 

By adopting the course proposed, equal and 
exact justice is obtained, as the property of 
the bankrupt, which, he had agreed with his 
surety he should have as security for his 
liability, goes in discharge of these very lia- 
bilities, and a court of equity thus affords its 
aid to the surety, by applying the property 
of the principal to the payment of the debts 
for which it is pledged, which the surety 
might not be able to do for want of ready 
money, if he is unable to resort to the se- 
curity before actual payment by him of the 
claims of his principal, for which he had thus 
become responsible. 

The holders of the notes of Butterfield are 
various national banks; and, as they are 
prohibited from making loans on real es- 
tate, it is urged that they cannot avail them- 
selves of this security. This objection is 
wholly without merit. It does not appear 
that either of the banks knew of the mort- 
gage, or gave credit on account thereof. All 
the security which they took at the making 
of the loan was the personal obligation of the 
parties, and it is only when they have be- 
come insolvent, that the banks ask that the 
property of the principal may be applied to 
the relief of the surety; not by force of any 
agreement to which tUey were parties; but 
wholly through the application of certain eq- 
uitable principles, which, under such circum- 
stances, control such security. This is rather 
in the nature of security subsequent to the 
loan, which by section 5137, Rev. St, national 
banks may hold for debts previously con- 
tracted. 

Decree in conformity with this opinion. 
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MATHEWS T. DOUGLASS, 
[1 Brunner, Col. Oas. 196; i Cooke, 136.] 

Circuit Court. Tennessee.^ 1812. 
Practice in Equity— Isjcxctiox—Wheit 

G-KANTED. 

An injunction will not be granted during the 
pendency of an action unless the parties asking 
relief in equity will confess judgment at law. 

Douglass brought an action at law against 
Mathews, and filed his declaration, to which 
Mathews demurred. During the pendency or 
the action at law, and indeed before the de- 
murrer had been determined, Whiteside, on 
behalf of Mathews, and upon a bill filed for 
that purpose, moved the court for an injunc- 
tion. 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 

2 [District not given.] 
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Dickinson, on behalf of tlie plaintiff at law, 
objected to an injunction being granted unless 
the complainant would confess a judgment 

BY THE COURT. An injunction general- 
ly operates as a release of errors; but if it be 
granted as this case now stands it will not 
so operate here. Suppose the injunction is 
gmnted to stay the proceedings at law, and 
ultimately there would be a decree against 
the complainant. He may still go on, and if 
the declaration is defective prevent the recov- 
ery of the claim, or at least delay it, without 
any pretence founded in justice. And besides, 
should the demuiTer be decided against him, 
he might prosecute a writ of error. We, 
therefore, will not grant the injunction un- 
less the complainant will confess a judgment 
at law. 

And it was done accordingly. 



Case M"o. 9,S77. 

MATHEWS V. SPRINGER. 
(2 Abb. U. S. 283.] i' 

Circuit Coiu't, S. D. Mississippi. Jan. Term, 
1871. 

Slavehy—Emaxcipatiox— Devise to Freed 
Slaves. 

1. By the laws of Mississippi and Ohio, as 
they existed in 1858-59, where an owner of 
slaves, residing in Mississippi, voluntarily car- 
ried them to Ohio with the intent that they 
should thereby become free, such slaves became 
free. And they could not lose that status by re- 
turning, with their former master, to Mississippi 
for temporary purposes. 

2. A devise of proceeds of real property, in 
favor of negroes formerly held as slaves, but 
who have been emancipated, is valid. So held, 
under the law of Mississippi, in reference to a 
case where the emancipation was by the act of 
the owner. 

3. One who is entitled, by tlie terms of a will, 
to a share of the proceeds of land sold, as lega- 
tee, cannot be barred of his rights in respect 
thereto, by an adjudication made in proceedings 
to which he is not a party. 

Hearing upon pleadings and proofs in eq- 
uitv. 

The suit was brought by Isaiah J. Math- 
ews and Caroline J. Mathews against Ben- 
jamin Springer, executor of the will of Rob- 
ert L. Mathews, and others. 

W. P. Harris and Upton Young, for com- 
plainants. 

T. A. Marshall and J. B. Chrisman, for de- 
fendants. 

HILL, District Judge. This cause is now 
submitted upon bill, answer, exhibits, and 
proof, from which the following facts appear, 
and upon which the questions to b-i deter- 
mined arise: 

Robert L. Mathews, a resident of Warren 
county, in this state, a man possessed of a 
considerable estate within this state, both 

1 [Reported bv Benjamin Yaughan Abbott, 
Esq., and here reprinted by permission.] 



personal and real, was in the year 1858, the 
owner of a slave named Harriet, the mother 
of complainants, who were then his slaves, 
and whom he also claimed as his natural 
children, and whom he was anxious to eman- 
cipate and set free, Isaiah being then about 
seven, and Caroline about five years of age. 

Not being permitted by the laws of this 
state to emancipate them here, iind have 
them continue their residence here, he took 
them with him to the state of Ohio; and in 
the court of common pleas at the May term, 
185S, of Hamilton county, in said state, exe- 
ecuted a writing .by which he declared them 
free and no longer slaves, and procured a de- 
cree of said court declaring them free persons 
of color, and remained with them in Ohio for 
some weeks, when he returned with them to 
Carroll county, in this state, where they re- 
mained until shortly after the death of said 
Mathews, which took place early in 1859; 
when, by the directions of Springer, one of 
the executors named in the will of said 
Mathews, they returned to the state of Ohio, 
where they have since remained. Said Math- 
ews on February 20, 1859, made and pub- 
lished his last will and testament, and on 
March 26, 1859, died in said county of Car- 
roll, in this state; and on April 25, 1859, said 
last will and testament was duly proved and 
admitted of record in the probate court of 
Warren county, the place of residence of said 
testator at the time of his death. 

The testator, leaving no widow or legiti- 
mate children as the natural objects of his 
bounty, after providing in his will for a num- 
ber of specific legacies to his collateral rela- 
tives and friends, directed that his executors 
should sell and convert the residue of his es- 
tate, real and personal, into cash, and deposit 
the same in the State Bank of Louisiana; 
that complainants should be maintained and 
educated out of said funds until they were 
twenty-one years of age, when the remainder 
should be divided between them, the said 
Isaiah Jefferson receiving two-thirds, and 
Caroline Josephine one-third; with the fur- 
ther provision that if anything should hap- 
pen by death or otherwise that his said chil- 
dren should not receive said bequest, that the 
same should go to said bank for the use of 
the stockholders. 

In June, 18G0, the heirs at law and next 
of kin to said testator filed in the probate 
court of Warren county their petition against 
said Springer, who had qualified as such ex- 
ecutor, and had proceeded to the execution 
of the trusts under the will, and also against 
Downs and Johnson, the other two persons 
nominated in the will as co-executors with 
said Springer, and against the said bank, and 
naming the complainants as defendants 
thereto, but taking no other steps against 
them. The petition alleged that complain- 
ants were slaves, and could not. take the be- 
quests provided for them in said will, and 
that the bequest to the bank was void, be- 
cause there was no such corporation in ex- 
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istence, and that the pretended devise and 
hequest to the bank -was intended, not for 
the benefit of the hank, hut for the benefit of 
complainants, and that this provision in the 
will, as well as the pretended emancipation 
of complainants, were both attempted frauds 
on the laws of the state of Mississippi, and 
apjainst its policy, and void. 

To this petition the said Springer and the 
Louisiana State Bank, which claimed to be 
the bank intended in the said will, answered 
the allegations in the same. The court dis- 
missed the petition as to complainants, for 
the allejred reason that they were slaves, and 
could not take under the will; and dismissed 
the same as to said Downs and Johnson, be- 
cause they had not qualified as executors; 
and as to said bank, for the reasons charged; 
and proceeded, according to the prayer of 
the petition, to declare said bequests to com- 
plainants and to the bank void, and ordered 
distribution of the estate, after the payment 
of the specific legacies, among the petitioners. 

From this decree said Springer and the 
bank appealed to the high comrt of errors and 
appeals of the state, where the decree ren- 
dered by the probate court was affirmed; and 
proceedings were had to distribute the per- 
sonal estate according to said decree. Sub- 
sequently, Springer made a final settlement, 
so far as he had executed the trusts under 
the will; and the defendant, Diggins, was 
appointed administrator de bonis non, with 
said will annexed. No notice of complain- 
ants or their interest was taken in the pro- 
ceedings in said probate court, nor were they 
in any way brought before it. 

Complainants, by their next friend, filed 
this bill at December term of this court, 1868, 
for the purpose of setting up and enforcing 
the provisions made for them in said will, 
notwithstanding the proceedings so had in 
the said probate court, and so affirmed by 
the high court of errors and appeals, alleging 
that their father, the said R. Jj. Mathews, 
took them to the state of Ohio with the pur- 
pose of emancipating them, and that he did 
so emancipate them, and with the purpose 
that they should remain citizens of that state, 
and receive an education, and the advan- 
tages of free persons. That afterwards he 
returned with them to Mississippi, to remain 
a short time only; and in a short time they 
were to be returned to the state of Ohio as 
their permanent home. During their stay in 
Mississippi, after their emancipation, they 
occupied the position of citizens and resl- 
-dents of Ohio, as far as they were capable of 
iloing so, and were only in Mississippi tem- 
porarily. That not having been parties to 
the proceedings in the probate court and 
high court of errors and appeals, they were 
not affected by any of the proceedings there- 
in; and that they are now entitled to all the 
provisions in their behalf made in said will, 
so far as said estate can be collected. 

To this bill, said Springer, Diggins, T. A. 
Marshal, and H. H. Miller, R. S. Buck, Rea- 
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son Wooley and wife Elizabeth, and Hampton 
H. Griffith and wife Susan, have filed their 
answers, admitting the execution of the will, 
its probate, and the proceedings had under 
it, as first above stated, but denying that said 
Robert L. Mathews took complainants to 
Ohio with the intention of their remaining 
there; alleging that his proceedings were in- 
tended as a fraud and evasion of the laws of 
this state; and that complainants were, at 
tlie time of said Mathews' death, his slaves 
in this state, and a part of his estate, and 
incapable to take anything under his said 
will; that any pretended rights they may 
claim under said will are concluded against 
them by said proceedings had in the probate 
court, and affirmed by the high court of errors 
and appeals of this state. 

The questions to be determined by the court 
are: (1) Did the complainants become free 
persons of color in the state of Ohio; and if 
so, was their condition changed to a state of 
slavery when they were brought back to the 
state of Mississippi, and at the death of the 
testator? (2) If they were free persons of 
color at the death of the testator, were they 
capable of taking under the provisions in 
their favor in the will? (3) If free persons 
of color, and capable of taking under the 
will, are they now precluded from the pro- 
vision made in their behalf, by reason of the 
proceedings and decree of the courts above 
referred to? 

These questions, if raised in this court be- 
fore the attempted severance of this and 
other states from the Union, would have been 
regarded as of peculiar interest For many 
long years a heated sectional controversy had 
been carried on between the people of the 
states where African slavery was maintained, 
and of those where it was forbidden. This 
controversy existed before the formation of 
the Federal Union; and as a compromise, and 
to avoid more serious results, provision was 
made in the constitution for the reclamation 
of persons held to servitude in one state, who 
might, without the consent of th(^e entitled 
to their service, flee to those states where such 
service was forbidden. 

But the result of the late bloody war has 
been to emancipate all of the racfe, so long 
the bone of contention between the slave- 
holding and the non-slaveholding states; all 
are now free, and, under the constitution and 
laws, enjoy equal rights as citizens of the 
United States, and of the several states, as 
did the white race before this change in the 
condition of the other race; so that we ap- 
proach the consideration of the questions pre- 
sented as we would any other question in- 
volving only pecuniary rights and remedies. 

The chang^ed condition of the race to which 
the complainants belong, has nothing to do 
with the questions to be determined. Their 
rights, if any they have, are to be determined 
under the law as it existed at the time of the 
death of Colonel Mathews, the testator. If 
they were incapable from their condition on 
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account of race, color, or condition of slav- 
ery, then or before that time existing, to take 
nnder the provisions made for them in the 
will, they are now incapable to do so; so that 
"\ve must, in considering all the questions pre- 
sented, place ourselves back at the time of 
the death of the testator, and the time his 
estate should have been administered and the 
trusts in the will executed, had no change 
taken place. 

The first question for determination is, did 
the complainants become free pei's:>ns of color 
in the state of Ohio in consequence of their 
having been taken there by the testator, who 
was then their owner, and the proceedings 
there had by him as stated? 

In the non-slaveholding states I believe it 
has always been held that when a slave was 
romo\ed to their territorj', or was permitted 
to go there with the intention upon the part 
of the owner that he should remain, he at 
once became free; and I am net aware of 
any contrary ruling by the courts of any of 
the Southern or slaveholding states; so that 
if the proof establishes the fact that it was 
the intention of Colonel JIathews that they 
should remain there when he took them into 
that state, they at once, without more, be- 
came free, and no change of purpose on his 
part, or any other act of his could change 
then* condition. In the case of Rankin v. 
Lydia, 2 A. K. ilai-sh. 813, it is held that no 
law, at least in that state, could bring into 
slavery one over whom it has ceased to exist. 
As stated by the judge who delivered the 
opinion of the court: "It would be a con- 
struction without language to be construed, 
implication without a scrap of law, written 
or unwritten, statutory, or common, from 
which the inference could be drawn, to re- 
vive the right to a slave when that right had 
passed over to himself." But we are left in 
no doubt as to their then condition accord- 
ing to the law of Ohio, as expounded and 
settled by the supreme court of that state in 
the case of Anderson v. Poindexter, 6 Ohio, 
G22, in which it is held that a slave being 
permitted by the owner to go into Ohio, no 
matter for what pm-pose, thereby became 
free as soon as he entered that state. This, 
it is trae,- is contrary to the holding of the 
courts of most of the Southern states; with 
perhaps the single exception of Louisiana, 
the Southern states claimed and their courts, 
with the exception mentioned, held that the 
taking of a slave to a non-slaveholding state, 
with the intention of only a temporary so- 
journ or a mere transit through the state, did 
not communicate freedom to the slave. But 
conceding that the complainants were taken 
to Ohio by the testator with the intention 
that they should be free, there can be no 
doubt but that they became free, and there 
is no doubt but such was his intention and 
purpose. And it may as well be said now as 
again, that the preponderance of the testi- 
mony is that he intended that they should 
become residents of the state of Ohio, and en- 



joy all the rights of free persons of color 
resident within that state, although he would 
have greatly preferred that during their mi- 
nority they should have remained with him 
in Mississippi, if they could have enjoyed the 
same advantages here. The testimony all 
goes to shew that he was a man of intelli- 
gence, and understood the laws of Mississippi 
upon the subject, and knew that they could 
not be permitted tc remain in Mississippi 
after the notice given them to depax-t from 
the stats; he further knew that they could 
not be permitted to enjoy the benefits of an 
education in this state. 

At the time he bi'ought them back to Mis- 
sissippi, they were too young to be at school; 
they were also too young to produce any of 
the evils which free persons of color residing 
in the state were supposed to exert as an evil 
influence on the slave population of the state. 
I am, therefore, satisfied that the complain- 
ants did become and were free persons, fix>m 
and after they were so taken to the state of 
Ohio, even upon the view enteitained by the 
people of the slaveholding states, and that ex- 
pressed by their highest ti-ibunals, and were 
then entitled to all the rights appertaining to 
free persons of color in the state of Ohio. 

The next branch of the first inquiry is, did 
complainants lose the rights so conferred' upon 
them, by being brought back to Mississippi? 
It is contended by defendants' counsel that 
they did, and the case of Hinds v. Brazealle 
[3 Miss. (2 How.) 837] is refeiTed to as au- 
thority to maintain this position. That was 
a case in which the owner had carried a slave 
to the state of Ohio and executed a deed of 
emancipation with an intention of immediate- 
ly retm-ning with the slave to the state of 
Mississippi, and had done so to avoid the laws 
of the state of Mississippi, and to give to the 
slave so intended to be emancipated, the 
rights and privileges of a free person of color 
here, as though the emancipation had taken- 
place here; it was held to be a fraud upon 
the laws of this state, and, therefore, void in- 
this state, notwfthstanding the act might have 
been held valid in the state of Ohio; and 
that to allow the emancipation of slaves to 
remain in this state was contraiy to the de- 
clared policy of the state, as shown by the 
general course of legislation on the subject. 
The case reported in 1 Band. (Va.) 15, was 
referred to in that case, and is relied upon in 
this. These cases would be applicable in this 
case were the facts similar, but, as alreadv 
stated, the weight of the evidence is that the 
testator did not intend to return with them to- 
this state when he took complainants to Ohio. 
The will itself, made but a short time after- 
wards, shows that he did not intend them to- 
receive or enjoy the property here, and is a 
strong circumstance against his intention that 
they should remain here for any considerable 
length of time. The estate intended for them 
was all to be converted into money and de- 
posited in the State Bank of Louisiana, in the 
city of New Orleans. The complainants were 
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to be supported and educated out of it. These 
educational opportunities could not be ob- 
tained in this state, or in any one of the slave 
states; at least they could not be in this state, 
and could not in any other slave state as they 
could In Ohio, TaMng all the proof togeth- 

" er, I am satisfied it was the intention of the 
testator that complainants should be returned 
to Ohio to remaia, and that they should en- 
joy his bounty there, or at least not in this 
state; and that this case does not fall within 
the principles of the case of Hinds v. Bra- 
zealle, and that complainants were not the 
slaves of the testator at his death, but were 
free persons of color, temporarily in this state, 
just as it was contended by the Southern 
states, that slaves might be taken to a non- 
slaveholding state, and remain temporarily 
without becoming free. 

Upon a careful examination of the provi- 
sions of the Code of 1857, then in force, no 
prohibition of law can be found against their 
doing so, had they been adults, and much less 
so when they were infants incapable to? vio- 
late the law, or suffer its penalties. Article 
SO, § 12, c. 33, of the Code, provided that it 
should not be lawful for any free negro or 
mulatto to emigrate to, and become a resident 
of this state, and provided as a penalty that 
any justice of the peace might give him ten 
days' notice in writing to leave the state, and 
if he did not do so, issue a warrant, and cause 
him to be apprehended; and authorized the 
board of police to order him to be sold by the 
sheriff to the highest bidder as a slave for 
life, the proceeds to go into the county treas- 
ury; and fm-ther provided, that free negroes 
and mulattoes then in the state without 
leave might be dealt with in the same way. 
It will be observed, that to incur this pen- 
alty, the free negro or mulatto must immi- 
grate to the state, and must further become 
a resident of the state; in other words niust 
make it his home. This cannot be said of 
one who came here to remain temporarily, or 

» for a short time; such a person cannot be 
considered a resident. Again, no penalty 
was incurred until after the ten days' writ- 
ten notice -had been given, and a fail-ore to 
depart on the part of the person so here with- 
out authority, and until this was done no 
law could be held violated. Thus three 
things were necessary to subject him to this 
severe penalty: First, he must emigrate to 
the state; secondly, reside in the state, that 
is, make it his home; thirdly, he must refuse 
or neglect to leave the state after having first 
been seived with a written notice from a jus- 
tice of the peace to leave the state, being al- 
lowed a temporary residence in the state 
after the notice, all of which pre-supposed 
that the party was capable of acting, and 
where action, or non-action, was a crime, the 
commission of which was visited with the 
severe penalty of becoming a slave for life. 
Such a penalty it cannot be supposed the leg- 
islature intended to inflict upon an infant 
incapable of committing any other crime. 



No provision is made by the Code for a free 
negro brought into the state in infancy. The 
statute in force before the adoption of the 
Code of 1857 did provide, that after they ar- 
rived at the age of sixteen years, and upon 
thirty days' notice to leave the state, and a 
refusal, they might be sold for one year. Up- 
on a careful examination of the subject, I 
am satisfied their residence here, under the 
circumstances, was not a violation of law. 
And without the same being as a punishment 
for some crime of which the party was con- 
victed, I know of no law by which a person 
once a slave, but freed therefrom, could be 
returned to his former condition of slavery; 
even his own voluntaiy agreernent could not 
bind him to servitude for life, much less, if 
a female, to transmit the condition of slav- 
ery to her children. The theory in the case 
of Hinds V. BrazeaUe is, that the slave men- 
tioned never was free. 

Having determined that complainants were, 
at the time the testator made his will, 
free persons of color, permanently domiciled 
in Ohio, and only temporarily here, they were 
entitled to hold all the rights and provisions 
made for them by the will, which they could 
have done had they always resided in Ohio; 
and which brings us in the investigation to 
the next point of inquiry, and that is, what 
are those rights? 

Defendants' counsel deny that they could 
then or now acquire anything, and rely up- 
on the cases of Heirn v. Bridault, 37 Miss. 
209, and Mitchell v. Wells, Id. 235, to sus- 
tain this position. These two causes were 
decided by the court at the same time, under 
the same circumstances, involving the same 
questions as to principle, and the judges were 
divided in opinion in the same way, so that 
the consideration of the one may be con- 
sidered as the consideration of the other, with 
this difference in the facts; that in the for- 
mer case the free negro had never been a 
slave in this state — only a resident free ne- 
^o— and in the latter had been a slave in 
this state, and was taken by her owner to 
Ohio, and there emancipated by deed, and 
only remained there some eighteen months, 
when she returned to this state, and resided 
with her former owner as a servant in his 
family, until September, 1848, about one 
month after the death of the testator, when 
she married a free man of color who resided 
in Jackson, Mississippi, and resided with 
him here until 1851, when she returned to 
Ohio. In the former case the beneficiary in 
the will was a free woman of color, and came" 
with the testator from New Orleans to this 
state, and resided with him as the mistress 
of his family, and had done so for a number 
of years before his death. 

The principles announced by the judge who 
delivered the opinion of the court in this case, 
were that "alien free negroes and mulattoes, 
being without the protection of the Federal 
constitution as citizens of the United States, 
and being of a barbarian race, with whom 
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civilized nations have no eommeroial, social, 
or diplomatic interconrse, and hence regard- 
ed as perpetual enemies {though no war be 
waged against them), are incapable of tak- 
ing or holding any species of property in this 
state; and a devise or legacy to any person 
of that class was absolutely void; and that 
all free negroes and mulattoes coming into 
this state from other states, were to be treat- 
ed as alien enemies, and to have enforced 
against them the strictest rule of the ancient 
law applicable to alien enemies, except as to 
life and limb." 

The same judge, in delivering the opinion 
of the court in Mitchell v. Wells, uses this 
language: "The policy of Mississippi being 
against emancipation, either here or else- 
where, of slaves once domiciled within her 
limits, her courts will not give any effect to 
tlie emancipation of a Mississippi slave in 
another state; and a slave so manumitted 
cannot, therefore, talie or hold any property 
in this state, or maintain any suit in her 
courts." Although the facts in these cases 
are dissimilar to those in the case under con- 
sideration, it must be admitted, if the prin- 
ciples announced are held to be binding on 
this court, as is claimed, they would be de- 
cisive against the complainants. But upon a 
careful examination of the statute on wills, 
and of the authority to bring suits in the 
courts of the state, no prohibition will be 
found against such a disposition by a testa- 
tor of his estate, or of its enforcement in the 
courts of this state. Therefore, there is no 
statute to construe making any such pro- 
vision; and when left to judicial consti-uc- 
tion of the policy of the state, this construc- 
tion will be foimd not to. be the uniform con- 
struction given by the supreme court of this 
state. 

In the early case of Leech v. Cooley, 6 
Smedes &, M. 93, it was held, that where a 
testator, by his will in 1836, directed his 
slaves to be set free, and sent to Indiana or 
Liberia, as they might prefer, and directed 
also a sale of his property, and part of the 
proceeds to be paid to his slaves thus liberat- 
ed, the will was held to be valid, and that the 
executor could proceed with its execution; 
and that the bequest to the slaves was 
not void for want of capacity in the slaves 
to take. If they did not comply with 
the terms of the will, it was void; but if 
they did, it was valid. In the more recent 
case of Leiper v. Hoffman, 26 Miss. 615, it 
was held, where a conveyance was made to a 
negro over whom the owner had ceased to 
exercise acts of ownership, who had not been 
emancipated according to the laws of the 
state, but who afterwards removed to the 
state of Ohio, and by the acquiescence of the 
owner, and the residence in that state, after- 
wards became free, that she was entitled to 
the property conveyed, and to the right to 
bring and prosecute her suit for its recovery 
in this state. The learned judge, in deliver- 
ing his opinion, held, that the principle an- 



nounced in the ease of Hinds v. Brazealle did 
not apply, and that the devise in that case 
was declared void, for the reason that the 
attempted manumission was intended to take 
effect in this state, in fraud of its laws; and in 
support of the principles decided in Leiper v. 
Hoffman, referred to the case of Boss v. Vertner, 
5 How. [46 U. S.] 303, in which it is held, that 
it was not against the policy of the state of 
Mississippi for the owner of slaves to send 
them to Liberia, there to remain free, and 
that such a trust in his will was a valid trust. 
But in the stm more recent case of Shaw v. 
Brown, 35 Miss. 246, decided after the pas- 
sage of the Code of 1857, the court held, that 
the owner of a slave domiciled in this state 
might lawfully remove him to another state, 
where emancipation is allowed, and manumit 
him in accordance with the laws of that state, 
and that the power so to do resulted from the 
absolute dominion of the owner over his prop- 
erty, and was not prohibited by the laws of 
this state, or against its policy, but was ex- 
pressly recognized by the act of 1842; and I 
will here say, that lite pi"ovision of the Corif 
of 1857, when properly construed, does not 
conflict with the act of 1842 in this par- 
ticulai-. Article 9, § 3, c. 33, which was 
doubtless in the mind of the learned judge 
who delivered the opinion of the court in the 
cases of Mitchell v. Wells and Heirn v. Bri- 
dault, does not apply to the case of an owner 
of a slave taking him to another state, where 
emancipation is allowed, and emancipating 
him, but refers to' a ease where provision is 
made for the emancipation of a slave after 
the death of the owner, the reason for which 
doubtless was to prevent slaves from impor- 
tuning their ownei"s, when old, or infirm in 
body and mind, to make such provisions for 
them; and the still stronger reason, that 
when such provision was made, the slaves so 
provided for might, in their eagerness to ob- 
tain the boon of freedom, talie means to has- 
ten it by procui-ing the death of their owner 
and benefactor. Article 97, § 14, c. 33, pro- - 
vides, that if any person shall take any slave 
from this state for the pui*pose of emancipat- 
ing such slave, or if, having been -emancipat- 
ed elsewhere, such emancipated negro shall 
return to this state, or be brought back by the 
former owner, such former owner shall in no 
case be allowed to protect such emancipated 
negro, or to daim any right or authority over 
them; but such negro shall be dealt with as a 
free negro being in the state without authori- 
ty. This provision shows clearly that the leg- 
islatm-e did not intend to prohibit persons 
from taking their slaves out of the state for 
emancipation, but only intended to prevent 
their return and residence here, by cutting 
asunder all the relation between the former 
owner and the slave after such manumission. 
If, in the case of Hinds v. Brazealle, the pro- 
visions of the Code of 1857 had been in force 
when the slave was taken to Ohio, the court 
would have held him free upon his return to 
Mississippi, but without lawful authority to 
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remain. The ease of Shaw v. Brown, whUst 
It decides that when the slave is taken by the 
owner to another state and manumitted, with 
tlie intention of an immediate return and resi- 
dence in this state, it is a fraud against the 
laws of this state, and void, holds, that such 
intention must be immediately connected 
witli, and made a part of the -transaction of 
the emancipation; and also, that if the inten- 
tion to return after manumission be aban- 
doned, such intention, after abandonment, 
will not impair the rights of such free negro. 
It is also held, in the same well-considered 
case, that it is not true that the states of the 
Union extend to each other no other rights 
than those given by the constitution of the 
United States; but on the contrary, the prin- 
ciples of private international law and the 
comity of nations apply with greater force, 
as between the inhabitants and citizens of 
the several states, than between foreign na- 
tions: and refers to the case of the Bank of 
Augusta V. Earle, 13 Pet. [38 U. S.] 519. 

It is further held in that ease, that al- 
though free persons of African descent were 
not citizens of the states in which they re- 
sided, withm the meaning of the constitu- 
tion of the United States, yet, though they 
were an inferior and subordinate class, hav- 
ing no rights except such as those who 
held the power of government might choose 
to grant them, they were, nevertheless, sub- 
jects and inhabitants of, and derived their 
rights of person and property from the 
states of their residence; and, by the comity 
of nations, they were entitled to the enjoy- 
ment of their rights in every other state in 
the Union, unless the exercise thereof was 
positively prohibited, or incompatible with the 
laws and policy of the state in which they 
were claimed; and further, that free negroes 
of other states are not regarded as outlaws, 
banished people, oi alien enemies in this state, 
and as such entirely without the protection of 
our laws; but such persons, being inhabit- 
ants of co-states, are entitled, upon reasons 
of comity, to enjoy here all the rights secm-ed 
to them in tlie place of their domicile which 
are not positively prohibited by law, or con- 
ti'ary to the public policy. And that the in- 
gress and residence in this state of free ne- 
groes from other states was prohibited, but 
that the reason of that policy was in refer- 
ence only to their presence and residence 
here, and in consequence of their improper in- 
fluence with the slaves in this state, and the 
force of their example in producing discon- 
tent and insubordination in the slaves; and 
hence they were only deban-ed from exercis- 
ing here such rights as required their personal 
presence. And that a free negi'o of another 
state might, therefore, lawfully be a legatee 
of a pecuniary bequest, which is directed by 
the will to be raised by the sale of the testa- 
tor's plantation and slaves, and paid to the 
legatee out of the state,— -just the provision 
made in the will of Colonel aiathews. In- 
deed, it is probable that this will was made 
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with a full knowledge of this decision, the de- 
cision being made in April, 1838, and the will 
in the Febniary following. The principles 
laid down in the ease of Shaw v. Brown, are 
not in conflict with any decision made in 
the state, or with any law of the state, but 
are sustained both by the decisions in the 
cases stated, and the statutes, with the ex- 
ception of the cases of Heirn v. Bridault, and 
Mitchell V. Wells, the weight of which as 
authority, is greatly weakened when it is a 
matter of public history that they were 
made during a time of great public excite- 
ment between the people of the slaveholding 
and non-slaveholding states; in none of which 
was this excitement greater than our own. 

Judges, no matter how learned they may 
be, and honest of purpose, are subject to like 
influences with other men, and it Avould be 
sti'ange if under such excitement and pres- 
sure of public opinion, they would not some- 
times come to conclusions to which they would 
not come under other circumstances. But 
this is not the only reason that goes to weak- 
en the weight of these cases as authority. 
While, so far as they related to the cases 
then before the comt, they were the judg- 
ment of the com*t, and to be respected as 
such, yet the conclusions to which the major- 
ity of the court came were not those to which 
all the members of the court arrived. The 
learned judge who had delivered the opinion 
of the com-t in the cases of Leiper v. Hoffman, 
and Shaw v. Brown, was so convinced of the 
incorrectness of many of the opinions express- 
ed that he deemed it his duty to deliver well- 
considered dissenting opinions in each ease, 
in which the reasons given by him were then 
and are still to my mind much more convinc- 
ing and satisfactory. The decisions of the 
court of the state as to her laws and public 
policy, to be authority, must have been con- 
tinuous and uniform. Those that are con- 
flicting, aud especially those made under pub- 
lic excitement and pressure of public opinion, 
have been held by the supreme court of the 
United States not binding on that court; nor 
are they on this. In the case of Pease v. 
Pedi, 18 How. [59 U. S.] 595, Mr. Justice Grier, 
in delivering the opinion of the court, uses this 
language: "When the decisions of the state 
court are not consistent, we do not feel bound 
to follow the last, if it is contrary to our own 
convictions; and much more so is that the 
case when, after a long course of consistent 
decisions, some new light suddenly springs 
up, or an excited public opinion has elicited 
new doctrines subversive of former safe prec- 
edent," The same doctrine is held in recent 
cases in Wallace. 

I am satisfied, from a careful examination 
of the facts and the law bearing on this point, 
that the complainants are entitled to have 
the trusts in their favor in the will of the 
testator executed, unless they are barred there- 
from by the proceedings had in the probate 
court of Warren county, afSi-med in the high 
court of errors and appeals. The defendants' 
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■counsel insist that they are; and this is the 
thii'd question presented. It is insisted that 
the will du'eeted the entire estate to be con- 
verted into money, and that such direction 
made the bequest personal, and not real es- 
tate; and that such being the case, the ex- 
•ecutor was the only necessary party before 
the coui-t; and that the decree of that court 
declaring the complainants slaves, and inca- 
pable of talcing under the will, is conclusive, 
and bars them from any right under the will; 
and numerous authorities are referred to to 
sustain this position. It is conceded that the 
general i-ule is, that real estate directed to 
be sold and convei'ted into money will be 
treated as money, and money directed to be 
vested in the purchase of real estate will be 
treated as real estate. It is also true that 
the executor, as against all persons claiming 
the personal estate other than as legatees 
or distributees, does represent the personal 
estate, and none others need be made parties, 
as the executor represents the legatees or dis- 
tributees, and also the interest of creditors, 
if the claimant is other than a creditor; and 
the judgment for or against him, in his rep- 
resentative capacity, binds those whom he 
represents; but after the debts and all other 
claims upon the property or fund are satisfied, 
and nothing remains but to appropriate the 
residue to the legatees or distributees, the ex- 
ecutor ceases to be a representative, and be- 
comes simply a bailee, holding the property or 
funds for those who are of right entitled to it; 
and the question as to whom it may belong 
is one in which the claimants are alone inter- 
ested. It is a rule of law, too well settled in 
this state to be controverted, that no one can 
be deprived of his interest by judicial judg- 
ment, without being, by himself or a proper 
representative, made a party to it, with an 
opportunity to defend his rights. Where 
there is a right, there must be a remedy. 
Thus, the statutes of the state provide that, 
before a guardian's, executor's, or adminis- 
ti-ator's final accounts shall be confirmed, all 
the parties in interest must have been first 
cited to appear, aTd have an opportunity to 
show cause to the contrary, if any they have, 
why the same shall not be done, and for the 
reason the questions involved are alone be- 
tween those entitled to the estate and the 
fiduciary agent in whose hands it has been 
placed. And when proceedings are to be had 
for the division or disti'ibution of the estate 
or fund, all parties in interest must be before 
the court, because they, and they only, are 
Interested in the decree that the court may 
pronounce. I am aware of no case in which 
a decree has been held binding upon one 
claiming an interest in an estate as legatee 
or distributee, who had not in some way been 
made a party to it, and by which decree he 
was deprived of his interest and right in the 
thing claimed. 

There is no dispute as to the validity of 
this will, so far as to the forms of the law 
being complied with, and the testamentary 



capacity of the testator, or the validity of 
the other devises and bequests therein. 
The contest was one in which those claim- 
ing to be heirs at law and next of kin of 
the testator were parties on the one side, 
and these complainants and the bank on 
the other. These complainants were in no 
way made parties to it, and cannot in any 
way be bound hy it. If they could have 
been bound by it, it would have had the ef- 
fect of reducing them again to a state of 
slavery for life, without giving them a day 
in court— a proposition that would not, upon 
calm reflection, even in that day of excite- 
ment, have been maintained by any jurist. 
Indeed, the very Code, the provisions of 
which have been so earnestly invoked to 
sustain the defense, makes provision that 
any one held in slavery who claims to be 
free, may assert that right in the courts of 
this state; and makes provision for the pro- 
tection of the slave against his master dur- 
ing the iitiigation. The rules of law and 
reasons against this point of defense are so 
palpable, reference to authority or further 
comment is unnecessary; and it must be 
held that the trusts under this will in favor 
of the claimants, as far as it can be done, 
must be enforced and executed. The will 
was admitted to probate on April 25, ISoS), 
and was and has been notice to all the world 
of the trusts and provisions therein made: 
Consequently these heirs and next of kin of 
Colonel Mathews, and those who held under 
them, must be held chargeable with notice 
of the rights of claimants under the will. 
It cannot be held that their assignees are 
protected by the decree in the probate court, 
for they must be held to know the whole 
proceeding, and that it was without notice 
to complainants, and that they were not 
bound by it, for the I'easons already stated. 
It is, however, contended by defendants* 
counsel, that this court can render no de- 
cree in this cause in favor of the complain- 
ants without having all the heirs at law of 
Colonel Mathews before it, who would have 
been entitled to the estate after paj'ment.of 
the debts and other legacies, had he died 
intestate, and that most of them being non- 
residents of the state, have not been, and 
cannot be made pai-ties, and that their in- 
terests are so blended that no decree can 
be rendered against those who are parties 
that will do justice to them. There is no 
controversy between the persons provided 
for in the will. The will being established 
and the complainants being entitled to the 
trust in their behalf, there are no parties in 
interest except those w'ho have had the es- 
tate in possession. I am aware of no law 
or rule which requires the heirs at law and 
next of Mn of a t^tator to be made parties 
to a proceeding to enforce the trusts created 
by the will, and for the very plain reason 
that they have no interest in it. Indeed, 
rule L., adopted by the supreme court, ex- 
pressly provides that they shall not be made 
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parties; Ijut in a bill to estaljlisli the will, 
and not for the enforcement of the trusts in 
it, then they may be parties; and such will 
be found to be the rule in all equitable pro- 
-ceedings. It is very different from a pro- 
ceeding against those entitled to the trusts 
under the wiU; as we have seen, benefi- 
ciaries under the will are the parties direct- 
ly interested. 

The result is, that as these complainants 
were in no way before the court when 
Springer the executor's final account was 
-confirmed, they were not bound by it, and he 
must account for the estate that went into 
his hands, and the administrator with the 
will annexed must accpunt for the estate 
that went into his hands. The property, 
real and personal, that remains, must be 
sold, and the proceeds loaned at interest, or 
vested in safe securities until, as provided 
by the will, the complainants shall become 
twenty-one years of age; or, if Caroline 
shall marry, her portion then to be paid to 
her. There having been a misdescription 
of the bank intended as the custodian, and, 
upon the contingency mentioned, the benefi- 
■ciary under the will, this part of the provi- 
sion of the will must fail. If, however, any 
•of the specific legacies under the will have 
not been satisfied, and are chargeable upon 
the fund to be raised as aforesaid, they 
must be first paid; whether such is the 
•case or not, will be a subject of future in- 
•quiry. Decree accordingly. 
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MATHEWSON v. SPRAGTJE et al. 
[1 Curt. 457.] 1 

'Circuit Court, D. Rhode Island. Nov. Term, 

1853. 
■GnAHDiAN AND Watid— Ad Litem— OprosiSG Ix- 

TERESTS — PKOBATE CoUKT— JORISDICTrON 

— ^Notice— Wills of Land. 

1. Al statute guardian cannot represent his 
ward in court, in a matter where his interest is 
opposed to that of the ward, except by force of 
some statute authority, or by an appointment by 
the court; and no court would appoint snch a 
.guardian ad litem. 

2. The court of probate has only a special and 
limited jurisdiction, and must act in the man- 
ner prescribed by statute; otherwise its acts are 
void. If it make a decree without notice, when 
the statute requires notice, a party entitled to 
■notice may treat its decree as void. 

[Cited in U. S. v. Hall (N. M.) 21 Pac. 86.] 

S. The 10th section of act of Rhode Island of 
1822, so far as it respects the service of notice 
to wards on their guardians, is repealed. 

4. In Rhode Island the probate court has ex- 
clusive jurisdiction of the probates of wills of 
lands. 

[Cited in Moore v. Greene, Case No. 9,763.] 
[Cited in OIney v. Angell, 5 B. L 202.] 

1 [Reported by Hon. B. B. Curtis, Circuit 
Justice.] 



This was an action of ejectment to recover 
an undivided part of four lots of land, situate 
in Citinston and Johnston. The plaintifE 
[George Mathewson] proved that 'WillJam 
Sprague died seised of the lands, on the 27th 
of March, 1834, and it was admitted that he 
left three children, William, Amasa, and Al- 
mira, and that the plaintifc was one of four 
children of his daughter Susanna, who died 
in the lifetime of her father. The plaintiff, 
together with one sister and two brothers, 
were all minors, at the decease of their 
grandfather, and Amasa Sprague was their 
statute guardian. The defendants claimed 
imder the will of William Sprague, and of- 
fered to put it in evidence. The plaintiff 
objected, because it had not been duly proved 
and allowed by the court of probate. On 
examining the will and its probate, it ap- 
peared, that William and Amasa Sprague, 
the testator's two sons, were executors and 
residuary devisees and legatees, and that far 
the larger part of the testator's property, in- 
cluding his lands, was devised and bequeath- 
ed to them. And on the production of the 
decree of the probate court, it also appeared 
that the will was presented by the executors 
for probate three days after the testator's 
death, and that the couit dispensed with no- 
tice, by reason of the written consent of all 
parties known to the court to be interested, 
and residing within the state, that consent 
being given for the plaintiff and his sister 
and brothers by Amasa Sprague, their guard- 
ian. 

Carpenter & Ames, for plaintiff. 
Greene & Robinson, for defendants. 

CURTIS, Circuit Justice. The questions 
are, whether the probate of this will is de- 
fective, and if so, whether that defect renders 
the decree void, or only voidable by some 
appropriate proceeding to be had in that mat- 
ter, by appeal or otherwise, as provided by 
law. To enable a statute guardian to bind 
his ward by a proceeding in a court of jus- 
tice, some statute authority must be found 
for his act. The statutes of the several 
states on this genei'al subject are not uni- 
form, but I am not aware that any where 
the statute guardian is made, generally, com- 
petent to represent his ward in legal proceed- 
ings. The general rule certainly is, that a 
guardian ad litem is to be appointed for that 
purpose. 1 Johns. 509; 10 Johns. 486; 8 
Cow. 365; 3 Chit. Gen. Prac. 288. And this 
rule extends to probate courts. Hart v. 
Gray [Case No. 6,152]. It is very clear that 
no court would appoint the statute guardian, 
guardian ad litem, if his interest were direct- 
ly opposed to that of the ward. Parker v. 
Lincoln, 12 Mass. 16; Noyes v. Barker, 4 N. 
H. 406. 

The defendants' counsel do not assert that 
Amasa Sprague, who w^s one of the resid- 
uary legatees and devisees under the .will, 
and, therefore, strongly interested to procure 
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its probate, could, as statute guardian, repre- 
sent and bind liis wards, in that proceeding, 
unless some authority to do so can be found 
in the statute law of Rhode Island; but they 
urge that such authority is found lu an aex 
passed in 1822, and found in the Digest of 
1822, p. 214. The 10th section of this act 
was as follows: "That previous to the ren- 
dering of any order or decree in any matter 
before them, the said court of probate shall 
give to all known parties interested, living 
within the state, at least three days' notice, 
that they may be heard thereon; which no- 
tice shall be sei*ved by the town-sergeant, or 
constable, or the sheriff or his deputy, by 
reading the same to the party, if found, or 
otherwise by leaving an attested copy at the 
last and usual place of abode of such party; 
and when infants or wards are interested, 
notice aforesaid shall be served on their re- 
spective guardians; or such court may give 
notice, as aforesaid, to all parties, by ad- 
vertisement printed three successive weeks 
in some newspaper printed within this state." 
And the section then proceeds to declare the 
effects of an appeal upon the different kinds 
of decrees made by probate courts. 

The fii-st section of the act of January 20, 
1824 (Pub. Laws B. I. 578), repeals so much 
of the tenth section of the said act as pro- 
vides for the manner of giving notice. The 
second section requires, that previous to the 
rendering of any order or decree in any mat- 
ter before them, the court of probate shall 
cause all parties knoAvn to them to be inter- 
ested, living within the state, to have notice. 
It then prescribes different modes of giving 
notice, and then provides that if all such 
parties shall have given their consent in 
writing, the court may proceed without no- 
tice. It is argued that the clause in this 
tenth section, respecting the service of notice 
on guardians, is not repealed; and that if, 
by law, notice was to be served on the guard- 
ian, it was competent for him to consent to 
proceed without notice. I do not know that 
this necessarily follows, especially in a case 
like the present. It can hardly be supposed 
the law intended that a guardian, interested 
against his ward, would represent him in 
court; it must have expected that the effect 
of a notice to his ward, sei-ved on him, would 
be, that he would take care that his ward 
was properly represented in court by an- 
other; and not that he would consent to 
have the court proceed instanter, without 
actual notice to the ward, and without such 
fit representation being provided for by the 
ward, or his friends, or the court And it 
does not seem to me that an authority to take 
a legal notice, of a length prescribed by law, 
for the ward, necessarily, and in all cases 
implies an authority to shorten the time and 
agree to a proceeding instanter. But it is 
not necessary to rest upon this; for I think 
this clause in the tenth section is repealed. 
The repeal is, of so much of the tenth sec- 
tion, as provides for the manner of giving 



notice. This is not a repeal of the whole 
section; but besides the first part of the 
section which relates to notices, there is an- 
other part which relates to the effect of an 
appeal. This satisfies the restrictive words, 
"so much," &c.; and though it is only what 
relates to the manner of giving notice which 
is repealed, yet the clause in question, which 
provides a manner of giving notice to wards 
by serving on their guardians, is clearly with- 
in the description of the part repealed. My 
opinion is, that this guardian was not em- 
powered by any statute to consent in writing 
for his ward, and consequently, that the pro- 
ceeding was irregular. And I think it very 
clear, that this irregularity was of such a 
nature to render the decree utterly void, as 
against this plaintiff. 

A court of probate has only a special and 
limited jurisdiction. And being expressly 
required by statute, before making any de- 
cree, to cause those interested to have no- 
tice, if it proceeds to make a decree without 
complying with this requisition of law, any 
party entitled to notice, may treat such a 
decree as void; and this upon several 
grounds. 1. Because the court has not juris- 
diction to determine the rights of such par- 
ties. This was held by the supreme court, 
in Harris v. Hardiman, 14 How. [55 U. S.] 
344, in respect to a court of common law, 
which had rendered a judgment by default, 
without notice. And in numerous cases the 
same law has been applied to courts of pro- 
bate. 11 Mass. 507; 5 Pick. 343; 18 Pick. 
115; 3 Gush. 352; Hart v. Gray [supra]. 2. 
This court being of a special and limited ju- 
risdiction can do no binding act which is 
prohibited by statute, and it is prohibited to 
make a decree without notice. 2 Mass. 120; 7 
Mass. 70; 4 Mass. 117; 11 Mass. 513, 514, and 
the cases there cited. 3. The plaintiff could 
not appeal, for he had no "notice of the decree; 
and no writ of error will lie; whenever a 
person interested, cannot have remedy ac- 
cording to law, by writ of error or appeal, 
he may avoid the judgment or decree by 
plea and proof; that is, whenever it is set up 
to affect his rights, he may aver its nullity. 
11 Mass. 513, and cases there cited; 17 Mass. 
91; 2 Mete. [Mass.] 138. 

It has been argued, that though this may 
be so in eases affecting the person, these 
principles are not applicable to a decree of 
probate of a will. That this was a proceed- 
ing in rem; and when, the will was filed the 
court obtained jurisdiction, and its decision 
that the guardian could consent for the ward, 
though it may have been erroneous, was an 
error occurring in the exercise of its jux'is- 
dietion. It is ti'ue, the proceeding is, in some 
sense, in rem; but so was the proceeding in 
11 Mass. 507, where this subject was very 
carefully considered, and in 4 Mass. 117, and 
7 Mass. 70, and 17 Mass. 91. These were de- 
crees of partitions, which were strictly in 
rem. And there is no sound reason for any 
distinction between decrees in rem and in 
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personam. In The Mary, 9 Cranch [13 17. 
S.] 126, 142, 144, the supreme court, speaking 
of proceedings in rem, say: "Notice of the 
controversy is necessary in order to become 
a party; and it is a principle of natural jus- 
tice, of universal obligation, that before the 
rights of an individual be bound by a judi- 
cial sentence, he shall have notice, express, 
or implied, of the proceedings against him. 
Where these proceedings are against the per- 
son, notice is served personally, or by publi- 
cation; where they are in rem notice is 
sei-ved on the thing itself." In Bradstreet v. 
Neptune Ins. Co. [Case No. 1,793], Mr. Jus- 
tice Story held such a proceeding void, for 
•want of notice of specific allegations; and 
he uses this language: "I hold, therefore,, 
that if it does not appear upon the face of 
the record of the proceedings in rem, that 
some specific oflfense is charged, for which 
the forfeiture in rem is sought, and that due 
notice of the proceedings has been given, 
&c., it is not a judicial sentence, &c." Yet, 
in that case, the vessel proceeded against 
was within the jurisdiction of the court 
The case in 4 N. H. 406, is also directly in 
point Nor can it be maintained that this 
error occurred in the exercise of jurisdiction. 
It is true, the probate court, on the receipt 
of the will, has jurisdiction for the purpose 
of placing and retaining the will on its files, 
and issuing the proper notices to the parties 
in interest and causing witnesses to be sum- 
moned and sworn, and taking all steps pre- 
liminary to a hearing; but it has not juris- 
diction to make a decree, until all parties, 
entitled by law to notice, have been duly 
notified; and if it proceed to make a decree 
without notice, it acts without authority, and 
its decree is void. It is of no importance, 
that it decided that notice was not neces- 
sary in the particular case, because the 
guardian had consented for the ward. If 
notice was necessary, by law, the court had 
no power to dispense with it and whether 
it thought the dispensing power existed, or 
what were its reasons for thinking so, are 
immaterial. The result is, that this will has 
not been proved. 

After this decision had been given, the de- 
fendants' counsel offered to prove the will in 
this action; but THE COURT ruled, that the 
only tribunal competent to receive the evi- 
dence, and pass on the probate of the will, 
was the court of probate; that the decree of 
that court, admitting or refusing probate, is 
conclusive, both as respects lands and per- 
sonalty, and its jurisdiction over the question 
of probate is exclusive. The defendants' 
counsel then moved for a continuance to en- 
able the defendants regularly to offer the will 
for probate to the proper court, and it was 
granted; THE GOTJE.T being satisfied that 
the defect in the proceedings was not occa- 
sioned by any fraud, but was merely a mis- 
take, which the defendants ought to have 
oppoi-tunity to correct. 
16FED.CAS.— 70 
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Case ISTo. 9,S79. 

MATHUSON V. CRAWFORD. 

[4 McLean, 540.] i 

Circuit Court, D. Indiana. May Term, 1849. 

Contracts— Lex Locfi Contractus— Kembdy— 
Lex Fori. 

1. The law of the contract must be regarded 
and enforced by all courts, wherever suit may be 
brought. 

2. But this law can not embrace the remedy. 
The remedy belongs to the state where it is 
brought. 

[This was an action of ejectment by Doe, 
on the demise of B. Mathuson, against Craw- 
ford.] 

Smith & Yandees, for plaintiffs. 

Harvy, Gregg & Hammond, for defendant. 

OPINION OP THE COURT. This case 
is submitted to the court on the following 
facts: The judgment upon which the land in . 
question was sold was for a note in Cincinnati, 
dated on the 5th day of September, 1839, ex- 
ecuted hy the defendant to Caroline White, 
etc. The judgment was rendered in Indiana, 
7th day of October, 1841, and was replevied 
by Amos S. Wells, on the 23d day June, 1842,. 
fl. fa, issued and delivered to the sheriff, and 
on the 12th July, 1842, the land was valued, 
under the provisions of the statute, at $1200; 
on the 15th of August 1842, the land was of- 
fered for sale and a return made, "no sale for 
want of bidders." On the 3d of July, 1844, • 
the plaintiff's lessor purchased the land for 
§161, without regard to the appraisement 
laws. He the lessor of the plaintiff then be- 
ing the owner of the judgment by assign- 
ment On the 2Sth day of December, 1846, 
the sheriff made a deed for the land. It is 
now worth §800. 

The question which arises from the above 
facts is, whether the sale made by the sher- 
iff, of the land in question, without regard to 
the valuation laws, is void. The statute of 
Indiana, approved IS February, 1841, pro- 
vides, that no lands shall be sold for less 
than one-half their value, and that to be de- 
termined by appraisers under oath. This 
land sold for §160, less than half its ap- 
praised value, and less than half its real 
value as agreed. At the time the law re- 
quired real estate to sell for its full value. 
Rev. Code 1843, p. 1044. This case is sup- 
posed to have been decided by this com-t 
in the case of Smith v. Atwood [Case No. 
13,006]. In that case a motion was made to 
set aside the return of the marshal, and that 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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he be directed to collect the money under the 
laws of Pennsylvania, on the ground that 
the note on which the judgment was entered 
was made in Pennsylvania. The court over- 
ruled the motion. That was the decision giv- 
en in the case refeiTed to. 

The case now before us calls upon the court 
to decide whether the laws of Ohio, where 
this note was made, shall control the execu- 
tion on a judgment rendered in Indiana, 
And it must be admitted that the doctrine 
laid down in the case of McCracken v. Hay- 
ward, 2 How. [43 U. S.] 'GOG, sustains the po- 
sition talien, that the laws of Ohio must gov- 
ern. In that ease the court says, "the obli- 
gation of the contract between the parties, 
was to perform the promises and undertak- 
ings contained therein; the right of the plain- 
tiff was to damages for the breach thereof, to 
bring suit and obtain a judgment, to take out 
and prosecute an execution against the de- 
fendant, till the judgment was satisfied pur- 
suant to the existing laws of Illinois. Those 
laws, (that is the laws of the remedy), giving 
those rights, were as perfectly binding on the 
defendant, and as much a part of the eon- 
tract, as if they had been set forth in its stip- 
ulations, in the very words of the law, relat- 
ing to judgments and executions." No one 
can mistake the principle here laid down. 
It incorporates the remedy into the contract, 
as constituting an essential part of it. This 
being the rule, in regard to the remedy, we 
are not to look to the laws in force at the 
time it is actually sought, but we must refer 
back to the date of the contract, and inquire 
what laws were then in force. The legisla- 
ture may have repealed them, but the sim- 
ple act of making the contract keeps them in 
force, as a remedy, in defiance of legislative 
power. This, looking to the remedy only, 
is a startling position; and if it have no oth- 
er merit, is certainly novel. We know, prac- 
tically, that some of our state legislatures 
make, almost annually, alterations in re- 
medial laws. How these different modes 
would work, all remaining in force as laws of 
contracts, remains to be seen. It would, cer- 
tainly, greatly increase the pei-plexities of all 
sheriffs and marshals, and others who are 
called upon to perform similar duties. But 
the principle does not end here. The con- 
tract brings into any state where suit may be 
brought upon it, the remedy which the law 
gave in the state where it was entered into. 
This is clearly within the decision. And this 
places the law of the remedy, not only above 
the legislative control of the state where the 
suit is brought, but the contract brings into 
the state new remedies, of other states, nev- 
er having been recognized in the state where 
they are to be enforced. And in carrying 
out such a principle, it might happen, and no 
doubt would occur, that the means of giving* 
effect to a foreign remedy, legalized by the 
contract, do not exist in the state. Will the 
foreign law, brought into a state by the con- 
tract, enable the court or the parties to insti- 



tute the necessai-y agencies to give it effect? 
The case in Illinois where the contract was 
made and enforced, gave some plausibility to 
the principles laid down in the decision; but 
it must be seen by eveiy one who examines 
the subject, that the principle can not be 
carried out. It is impracticable, and can 
not be enforced in numerous cases. In the 
present case the laws of Ohio can not be rec- 
ognized in Indiana, in giving a different rem- 
edy from the existing law here. No difficul- 
ties arise in giving effect, in any state to 
what is properly called the law of the con- 
tract, in contradistinction to the law of the 
remedy. The above decision confoimds the 
two which are distinct in their nature and ob- 
ligation, and treats them as one. In this, in 
my judgment, the error of the decision con- 
sists. 

In the case "before us, the note was given 
to a firm in Cincinnati, and payment was to 
be made there. We look to Ohio for the rate 
of interest, and also if there were indorse- 
ments, to the demand of payment and pro- 
test, and notice required by the law of Ohio. 
But as the remedy has been sought hi Indi- 
ana, the laws of Indiana must govern. Not 
the laws in force at the date of the contract, 
for it having been made in Ohio, by no pos- 
sible construction, could have had any refer- 
ence to the laws of Indiana. Those laws are 
invoked for the fii-st time in bringing the 
suit, and the law in force, regulating execu- 
tion at the time judgment was rendered, 
must govern the case. 



Case No, 9,S80. 

MATILDA v. MASON et al. 

[2 Oranch, 0. 0. 343.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1822.2 

Slavery— Suit for Freedom— Jnitr—PitEJunicES 

— Presumption opCo.mpliance with Ijaw 

—Lapse op Time. 

1. In suits for freedom the court will not ques- 
tion the jurors, as they are called up to be sworn, 
as to their prejudices or prepossessions in favor 
of freedom, but leave the parties to their chal- 
lenges. 

2. A_ person relying upon the proviso in the 
Virginia law in favor of persons coming to re- 
side in Virginia, and bringing their slaves with 
them and taking a certain oath, must produce 
competent testimony to prove that the terms 
and conditions of the proviso had been complied 
with, and in the absence of all testimony, no 
presumption can arise from lapse of time, to 
supply the defect of the testimony. 

This was a petition for freedom [by the 
negress Matilda against Mason & Moore], 
founded upon au importation from Maryland 
to Virginia in the year 1792. 

When the jury was about to be sworn, 
Mr- Jones, for defendants, stated that it had 
been an old practice in this court, in suits for 



1 [Reported by Hon. William Oranch, Chief 
Judge.] 

2 [Reversed in 12 Wheat. (25 V. S.) 590.] 
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freedom, to ask each Juror, before lie was 
sworn, the following questions: (1) Have 
you any conscientious scruple whicti disin- 
clines you to find a verdict against tlie peti- 
tioners for freedom, and inclines you to find 
a verdict in their favor, even when the law 
and evidence, upon strict legal principles, 
are against them? (2) Do you consider 
yourself in conscience, and upon principle, 
hound to find a verdict in favor of the peti- 
tioner, if the evidence be doubtful? 

No objection to these questions was made 
by the petitioner's counsel, and the court did 
not, at the moment, object to them. The 
■questions were put, and some of the jurors 
stated that they did not feel indifEerent in 
such cases, and were set aside. 

But THE COURT (THBtTSTON, Circuit 
Judge, not giving any opinion), havings re- 
ferred to the cases of Reason v. Bridges 
[Case No. 11,617], in this court at December 
term, 1807, and Joice v. Alexander [Id. 7,- 
435], at December term, 1S08, and Davis v. 
Wood [Id. 3,659], at December term, 1813, 
said, that this, case must not be drawn into 
precedent, as the court did not mean to sanc- 
tion such a practice; believing that the 
rights of the parties are suffieientiy protect- 
■ed by the right of pevemptory challenge giv- 
en by the statute, and by the common-law 
right to challenge for cause. That the court 
was not aware of any precedent for such a 
practice, and was not inclined now to adopt 
it 

Upon the trial, the facts, as stated in the 
bill of exceptions, appeared to be, that be- 
fore December, 1792, James Craik removed 
into the county of Fairfax in Virginia, with 
intent to settle therein, and to become a 
•citizen of Vii-ginia, and did so settle and be- 
come a citizen of Virginia, and continued to 
reside thei-ein till his death in 1814. That at 
the time of his removal he brought the peti- 
tioner, she then being his slave, with him 
Into Virginia, and there held her and her 
•children as Ms slaves until his death, when 
he bequeathed them to his widow, who in 
1814 removed from Fairfax county into the 
county of Alexandria in this District, with 
her said slaves, and continued there to hold 
them as her slaves until her death in 1815, 
when she bequeathed them to the wives of 
the defendants Mason and Moore, who were 
then inhabitants of the Distiiet of Columbia. 
That all the magistrates who were in com- 
mission in the county of Fairfax in the year 
1792 were dead before the year 1818. 

Upon which state of facts the petitioner's 
•counsel, Mr. Turner and Mr. Taney, prayed 
the court to insti-uct the jury, "that if the 
defendant wishes to avail himself of the pro- 
viso in the 5th section of the act of 1785, 
•c. 77, it is incumbent on him to produce com- 
petent testimony to prove that the said 
James Craik had complied with the terms 
and conditions of the said proviso; and that, 
in the absence of all testimony, no presump- 
tion can arise from lapse of time or other 



(Case No. 9,280) MATILDA 

facts in the case agreed, to supply the de- 
fects of such testimony." 

Mr. Turner and Mr. Taney, for the peti- 
tioner. This case is not subject to the ordi- 
nary rules of evidence. Queen v. Hepburn, 
7 Ci-anch [11 U. S.] 298, Mr. Justice Duvall's 
opinion. No lapse of time can bar a claim 
for freedom. Even in ordinary cases lapse 
of time must be attended by coiToborating 
circumstances. Butier v. Craig, 2 Har. & 
McH. 226; 1 PhU. 110. The burden of proof, 
that he had complied with the conditions of 
the proviso, rests on the master. Garnett v. 
Sam, 5 Munf. 542, 546; Rose v. Kennedy 
[Case No. 12,049], in this court, July term, 
1801; Garretson v. Lingan [Id. 5,251], in this 
court, at April term, 1821,— where this court 
decided that no such presumption can arise 
from lapse of time against a slave who is in- 
capable of asserting his right. 

Mr. Jones and Mr. Lear, contr^, contended 
that a presumption that the oath was duly 
taken, arises from the lapse of thirty years 
since the petitioner was brought from Mary- 
land into Virginia, and the long continued 
possession of the slaves by the defendants 
and thfeir ancestors, without any question 
having been suggested as to that fact, and 
the death of all" the magistrates of the coun- 
ty who could have administered the oath, of 
which no record, or even certificate, was re- 
quired by the law. The 5th section of the act 
of 1785, c. 77, is a proviso that nothing in the 
act contained "shall be construed to extend 
to those who may incline to move from 
any of the United States, and become citi- 
zens of this, if, within sixty days after such 
removal he or she shall take the following 
oath before some justice of the peace of this 
commonwealth." The law does not require 
even that the oath shall be i-educed to writ- 
ing, and even if it were, and certified, the 
certificate would not be evidence, unless 
made so by the statute. If nothing but di- 
rect and positive testimony to the fact is 
suflacient evidence, and all the witnesses are 
dead, and the lapse of time raises no pre- 
sumption, and the burden of proof is on the 
master, there is no security whatever for 
property of this description. The law is 
highly penal, and every man is presumed to 
be innocent till the contrary is proved. The 
presumption is in favor of duty; the nega- 
tive must be proved. 1 Phil. Ev. 150, § 4. 

THE COURT (ORANCH. Chief Judge, con- 
ti-a) gave the instruction as prayed; but the 
jury found a verdict for the defendants. 
TH3i] COURT granted a new ti'ial without 
costs. 

The cause came on again to be tried at 
April term, 1823, when the 'same institiction 
was given, and the jury found a verdict for 
the petitioners. The defendants took a bill 
of exceptions, which after stating the facts, 
and instruction given as above, proceeds 
thus: "And thereupon the defendants in- 
sisted and contended before the jury that 
the facts given in evidence as aforesaid, do 
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not impose upon tlie defendants tlie neces- 
sity of proving by substantive evidence, that 
the said James Craik had taken the oath pre- 
scribed by the act of the general assembly of 
Virginia, passed in the year 1785, c. 77, with- 
in the time prescribed by that act; and that 
the jury, upon the said state of facts, ought 
not to find for the petitioner for the want of 
such substantive proofs on the part of the 
defendants. 2d. That the jury, under the 
circumstances so given in evidence, may pre- 
sume that the said James Craik had taken 
the said oath in the prescribed "time; but 
the court, upon the motion of the petitioners, 
overruled all the points so insisted upon and 
contended for by the defendants, and stopped 
the defendants' counsel from proceeding to 
maintain the points, or any of them, so in- 
sisted upon and contended for, before the 
3'ury, by the defendants." 

Upon a writ of error the judgment in this case 
was reversed by the supreme court of the Unit- 
ed States, and a venire facias de novo awarded. 
12 Wheat. [25 U. S.] 590. 

Memorandum. The case of Abraham v. Mat- 
thews, 6 Munf. 159, cited by Mr. Justice John- 
son, in delivering the opinion of the supreme 
court, in this cause in 1S2T, was not brought to 
the notice of the court below. 
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Case Wo. 9,281. 

The MATILDA A. LEWIS. 

[5 Blatehf. 520.] i 

Circuit Court. S. D. New York. Nov. 19, 1867. 

Officers— Secuetart op War — Orueb Prohib- 
iting Exportation— Cakkiers— Shipping— Bill 
OF Lading— Failure to Deliver- Seizure — 
Liability. 

1. The order of the secretary of war, of the 
13th of May, 1863, directing the commanders 
of departments to prohibit the purchase and 
sale of horses, mules and live stock intended for 
exportation, and to cause the value of the same 
to be appraised, and the articles to be reported 
to the quartermaster-general, and to he taken 
and appropriated to the use of the government, 
and the order of the secretary of the treasury, of 
the 19th of May, 1863, to the collectors of cus- 
toms, directing those officers to refuse clear- 
ances for the exportation of horses, mules and 
live stock, and to cause the detention of all 
animals attempted to be exported in violation 
of such orders, and to report the detention to the 
commander of the nearest military district, for 
his action, in pursuance of such order of the 
secretary of war, were invalid, as not being au- 
thorized by any act of congress. 

2. Under said orders, live fowls were not em- 
braced within the term "live stock." 

3. Where live fowls were put on board of a 
vessel, at New York, for exportation to Havana, 
and three bills of lading were signed for them, 
one of which was retained by the master of the 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and hers reprinted by permission.] 



vessel, and two of which were delivered to the 
consignor, and forwarded to the consignee, who 
made an advance thereon, and afterwards the 
fowls were seized by the collector of customs, 
under said orders, and removed from the vessel, 
and the bill of lading in the hands of the master 
was cancelled by the consignor: held, in ac- 
tion by the consignee against the vessel, on the 
two bills of lading, to recover the amount of 
such advance, because of the non-delivery of the 
fowls as Havana, that the vessel was liable. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, by Philip E. Desvemine and Anthony 
Desvemine against the barque Matilda A, 
Lewis, to recover the amount of an advance 
made by them to one C. Glass, on the bills 
of lading of a shipment of seventy-four coops 
of live fowls, made by Glass, by that vessel, 
from New York to Havana, on the 6th of 
October, 1863. The district court dismissed 
the libel, and the libellants appealed to this 
court 

Robert D. Benedict, for libellants. 
Charles Donohue, for claimants. 

NELSON, Circuit Justice. The main de- 
fence set up, in this case, is, that the ship- 
I ment was illegal, and the contract arising 
out of the bills of lading void. It appears, 
from the proofs, that the secretary of war 
issued an order, on the 13th of May, 1863, to 
the several commanders of departments, re- 
citing, that information had been received 
at the department, that sundiy persons were 
purchasing horses and mul^, within the 
United States, for exportation, contraiy to 
the executive order of November, 1862, and, 
to the end that, during the war, the militaiy 
resom-ces of the government should not be 
withdrawn from the country, directing the 
commanders of departments to prohibit the 
purchase and sale of horses, mules and live 
stock intended for exportation, and to cause 
the value of the same to be appraised, and 
the articles to be reported to the quarter- 
master-general, and to be taken and appro- 
priated to the use of the government. The 
claims against the government were to be 
adjusted by the quartermaster-general. On 
the 19th of the same month, the secretary 
of the treasury issued an order to the col- 
lectors of customs, referring to the above or- 
ders,, and directing those officers to refuse 
clearances for the exportation of horses, 
mules and live stock, and to cause the de- 
tention of all animals attempted to be ex- 
ported in violation of the orders, and to re- 
port the detention to the commander of the 
nearest military district, for his action, in 
pursuance of the order of the secretary of 
war. The fowls in question were seized by 
the collector of the port of New York, un- 
der the orders above cited. The goods had 
been put on board, bills of lading had been 
given, and the vessel had cleared, before the 
seizure of the vessel and the fowls. Two of 
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tlie bills of lading liad also been forwarded 
to the consignees of the goods, and tlie ad- 
vance in question made by tlie agent of tlie 
consignees. After the seizure, the fowls were 
taken from the vessel, by an arrangement 
with the consignor and the custom-house offi- 
cers, and the vessel was allowed to proceed 
on her voyage. The consignor cancelled the 
bill of lading in. the hands of the master. 
The other two bills of lading had already 
been sent to the consignees, with advices of 
the advance made by their agent 

It is aulte clear, that the defence to the 
claim for the advance on the bills of lading, 
and for the non-delivery of the goods at the 
port of destination, must rest on the validity 
of these orders. For, I agree that, if they 
can be upheld, and if the fowls are embraced 
within the term "live stock," the contract 
of shipment was illegal, and cannot be the 
foundation of a suit. Abb. Shipp. pt. 4, 
c. 13; and see Evans v. Hutton, 6 Jur. pt. 
1, p. 1042. There is great difficulty, how- 
ever, in upholding them. No act of congress 
has been referred to, nor have I found any, 
authorizing them. They amount, on the most 
mitigated construction that can be given to 
them, to an entire prohibition of the com- 
merce of the country in the articles of horses; 
mules, cattle and sheep, all of which are con- 
fessedly within the scope of the orders— a 
commerce made lawful by our navigation 
laws and by treaty stipulations. This trade 
is absolutely suspended indefinitely; and, not 
only this, but the government, in the mean 
time, is made the general purchaser of all 
this description of property destined to a 
foreign market. 

Moreover, if the construction given to the 
orders by the custom-house officers can be 
maintained, then I do not see but that all 
the domestic animals of the United States 
fell within the prohibition, and were taken 
out of the foreign commerce of the country. 
I am satisfied, however, that, upon a true and 
obvious interpi'etation, the article of fowls 
■was not embraced within the scope of the 
orders, and that the custom-house officers 
misconstrued them. Indeed, it is due to the 
secretary to say that, on his attention be- 
ing called to the subject, he disavowed the 
construction. 

The cancellation of one of the bills of la- 
ding cannot protect the ship. The master 
' should have had all the parts of the bills of 
lading delivered back to him or cancelled. 
The case is an unfortunate one, and hard- 
ship attends the decision, in either way in 
which the case may be decided; but I can 
only follow out the law of the case. The 
decree below must be reversed, and a decree 
be entered for the libellants. 
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Case Wo. 9,S8S. 

In re MATOT et al. 

[16 N. B. R. 485; 5 N. Y. Wkly. Dig. 529.] i 

District Court, D. Vermont. Nov. 14, 1877. 

Baskrdftoy— Petition — Requisite Number op 
Creditors— Paktnekship— Act of Bankrupt- 
cy— U BFAULT — HOTV XIPENED. 

1. Where the requisite number of creditors 
join in a petition against a firm, it is not neces- 
sary tliat they should all be creditors of the firm. 

2. The taking of partnership property, when 
the firm is insolvent, to pay a debt not a debt 
of the firm, although each of the partners may 
be liable for it, is an act of bankruptcy. 

3. Where the requisite number of creditors 
have signed the petition, an adjudication will 
not be set aside on the ground that such peti- 
tion was procured by the bankrupts as an in- 
voluntary one to avoid the necessity of procuring 
the assent of the necessary number of credit- 
ors in ease of a deficiency of assets; there can 
be no legal fraud in procuring an adjudication 
on involuntary proceedings unless it should be 
followed by a discharge that could not be had on 
voluntary proceedings. An adjudication by de- 
fault can only be opened at liie instance of a 
party to the default; 

[In the matter of E. L. Matot & Co., bank- 
rupts.] 

WHEELER, District Judge. This is a peti- 
tion brought by several creditors of the bank- 
rupts, setting forth in substance that the ad- 
judication of bankruptcy of the bankrupts, 
heretofore made, was upon a creditor's peti- 
tion; that the petitionuig creditors were not, in 
fact, creditors of the firm; that the requisite • 
number and amount did not join in the peti- 
tion; that the acts of bankruptcy alleged did 
not in fact exist; and that the petition was pro- 
cured by the bankrupts themselves as an invol- 
untary one to avoid the necessity of procuring 
the a^ent of one-fourth in number, and one- 
third ui value of the creditors to a discharge in 
case of a deficiency of assets for the purposes 
of a discharge on a voluntary petition, and 
praying that the adjudication be set aside. The 
petitioning creditors and the bankrupts have 
answered this petition, and it has been heard 
on the petition, answers, proofs, and argument 
of counsel. Upon the proofs it may be some- 
what doubtful whether both of the petitioning 
creditors are creditors of the firm to any 
amount at all, and if they are to any amount 
whether they are so as to all the claims set 
forth in their petition; but it does appear that 
one of them is a firm creditor to some amount, 
and that the other is an individual creditor, 
at least of one of the firm to some amount 
By section 5121, Rev. St XT. S., two or more 
persons who are partners in trade may be pro- 
ceeded against on the petition of any cred- 
itor of the partners, and the partnership prop- 
erty applied to the payment of partnership, 
and the individual property to the payment of 
individual debts. This sufficiently shows that 



MATLOCK (CHARLES v.). 
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1 [Reprinted from 16 N. B. R. 485, by permis- 
sion. 5 N. T. Wkly. Dig. 529, contains only a 
partial report] 
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if there was a sufficient number joined, the 
proceeding was a proper one as to both the firm 
and its members, and that imder it there can be 
no appropriation of firm property to the pay- 
ment of any other than firm creditors. It 
does not appear whether the requisite number 
did join or not, for it does not appear to what 
amount, if any, there are creditors other than 
the originally petitioning, and these petition- 
ing creditors; and if these are all there are, 
these now petitioning were secured by attach- 
ment, and not entitled to be counted, and the 
requisite number did join. But whether they 
did or not it is conceded that the lack in num- 
ber was not such as that this petition should 
prevail on that ground alone, and the estab- 
lishment of the sufficiency in number estab- 
lishes the propriety of proceeding against the 
firm, because, as before stated, they were pro- 
ceeded against by at least one firm creditor. 
If firm property could be applied to individual 
debts before satisfying firm debts there would 
be more force to an objection that the peti- 
tioning creditors were not all firm creditors, 
but as such property cannot be so applied, and 
there is no question of distribution here now, 
it can have but little force. It does ap- 
pear that partnership propei-ty was taken to 
pay a debt, not a debt of this partnership, 
strictly speaking, although it may be that 
each of the partners was liable for it, when 
the firm was insolvent, which constituted an 
act of bankruptcy within clause 7, § 5021, 
Rev. St. U. S. So that one of the acts of 
bankruptcy alleged did in fact exist. 

If there was the requisite number of cred- 
itors to the petition, there could be no fraud 
by the proceeding on the ground of the want 
of them in respect to procuring a .discharge 
without the requisite amount of assets, or the 
assent of the requisite number of creditors to 
entitle the bankrupts to a discharge, although 
they may have been instrumental in institut- 
ing the proceedings. And as it does not ap- 
pear but that there was the requisite number, 
the foundation on which the fraud in this 
respect would rest does not appear on which 
to grant the petition, if that would be suffi- 
cient ground for gi-anting it. Generally, the. 
grounds on which such an adjudication can be 
set aside must be exceedingly few, if they ex- 
ist at all in favor of creditors not parties. Of 
course a default, on which an adjudication 
was founded could be set aside in favor of the 
party defaulted for the same reasons that oth- 
er defaults are set aside in favor of like par- 
ties, and new trials could be granted in bank- 
i-uptcy proceedmgs in favor of parties to the 
former trials as in other ppoceedings. This 
adjudication was on a default, in proceedings 
substantially regular. The parties defaulted 
are satisfied. The law, whether justly or un- 
justly, required no notice to any others. They 
were not parties to the default, and as such, 
have no standing place to have it opened. 
The law goes further than to leave the finality 
and conclusiveness of the judgment to the or- 
dinary rules pertaining to similar adjudica- 
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tions, and expressly declares that it shall be 
final. Act June 23, 1874, p. 213, § 13 [18 Stat. 
182]. In the eye of the banki-upt acts, how- 
ever it may be practically, it is no loss to cred- 
itors for their debtors to be adjudged bank- 
rupts In bankruptcy proceedings, of which 
they have any right to complain. If the debt- 
ors tiim out to be solvent, it Is supposed that 
they win be paid m full, which is all they could 
ask; if insolvent, that they will be paid their 
ratable share with the others, which is all 
they can, justly to the others, eliiim. Hence, 
any person owing provable debts exceeding 
three hundred dollars in amount, may file a 
petition and be adjudged a bankrupt, and 
have his estate settled in bankruptcy proceed- 
ings, without making an;^ creditor a party till 
after the adjudication. Rev. St. TJ. S. § 5014. 
So the debtor is supposed to be the only one 
interested in the question, whether he shall be 
adjudged a bankrupt or not in involuntary 
proceedings, and, m that view, the law pro- 
vides for a trial in respect thereto between 
him and the petitioning creditors; and it em- 
phasizes the result, as before mentioned, by 
providing that the judgment shall be final, 
as if to exclude interference up to that stage 
of the proceedings by others. As the bank- 
rupt law contemplates the proceedings there 
could be no legal fraud in procm-ing an adju- 
dication, unless it should be followed by a dis- 
charge that could not be had on voluntary pro- 
ceedings. No intimation that collusion be- 
tween a debtor, and less than the requisite 
number of his creditors, to procure his dis- 
charge without the co-operation of the requi- 
site number, and without the necessary 
amount of assets, would be successful beyond 
remedy is intended. Perhaps his procurement 
of such proceedmgs, for such a purpose, 
would be good ground for refusing his dis- 
charge, which would be all he could gain, or 
any of his creditors lose, beyond what he 
could have on his own petition; and perhaps 
there would be other remedies. To point 
them out Is not the present purpose. In this 
ease it does not appear that there would be a 
deficiency of assets such as to make an invol- 
untary petition preferabe for the bankrupts to 
a voluntary one; and without that It would be 
difficult to find collusion to avoid it. These 
now petitioning creditors, who, it seems to be 
considered, are partnership creditors, can have 
the partnership and individual creditors dis- 
tinguished from each other, and the partner- 
ship and individual assets marshalled fortheir 
payment, and a discharge refused, if just 
grounds exist, and in that way obtain all that 
in view of the law, as it stands, and its pur- 
poses they are entitled to, without disturbing 
the judgment they complain of. The petition- 
ers in this proceeding claim costs; but it is not 
clear that any are taxable. It is not a suit In 
which judgment can be rendered one way or 
the other; but is an application addressed 
rather to the discretion of the court. It may 
be that costs are taxable on such proceedings 
in the discretion of the coui-t; but if so they 
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are not taxable of right, probably, and, under 
the circumstances, none are attempted to be 
awarded. Tlie petition is dismissed. 
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Case 3Sro. 9,283. 

The MATTEAWAN. 

[4 Ben. 106.] i 

District Court, E. D. New York. March, 1870. 

Collision — New York Hakbor — ^Fog — STEiSi- 
BOAT AKD Sloop. 

Where a steamboat in the harhor of New Tork 
was proceeding in a dense fog, running close 
shut off, when she heard a fog horn ofE her star- 
board bow from a sloop which was working by- 
sweeps, from an unsafe anchorage in the Nar- 
rows, towards the east shore of the bay, and on 
hearing the horn the engine of the steamboat 
was stopped, but was not backed, and she wa^ 
allowed to drift, and the two vessels came in col- 
lision. Meld, that the steamer was in fault for 
not backing; the sloop was not in fault for be- 
ing under way in a fog. 

[See The Aleppo, Case No. 157.] 

In admiralty. 

Benedict & Benedict, for libellant 
Beebe, Donobue & Cooke, for claimant, 

BENEDICT, District Judge. On the after- 
noon of the 16th of March, 186S, the steam- 
boat Matteawan bound from New York to 
Key Port, was proceeding down the bay in a 
dense fog, and the sloop Fame was working 
by sweeps from an unsafe anchorage in the 
Narrows to a place of greater safety, on the 
east shore of the bay. There was at the time 
but little wind. A fog horn was constantly 
blown from the sloop, and a whistle con- 
stantly sounded from the steamboat. While 
the steamboat was running shut ofE close, 
she beard the sloop's horn, and her engine 
was at once- stopped, but no stern way was 
given her, and she was allowed to drift. 
Shortly, the sloop appeared through the fog 
a very short distance away. It was then too 
late for the steamboat to avoid her, and so 
the vessels came in contact As to these 
facts, there is no dispute, but on the part 
■of the claimant it is insisted that upon these 
facts, under the ruling of the circuit court in 
the ease of The Sylph [Case No. 13,711], there 
can be no recovery, in as much as both ves- 
sels had undertaken to move in a dense fog. 

Tlie case of The Sylph, was a case of col- 
lision between two steamboats, in a fog, 
where both vessels stopped and were back- 
ing at the blow. The court below consider- 

1 [Reported by Robert D. Benedict^ Esq., and 
here reprintod by permission.] 
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ed, that the nature of the blow indicated that 
The Sylph had not checked her way as much 
as possible, and she was accordingly in fault. 
The court above, however, held, that such 
negligence on the part of The Sylph could 
not be deduced from the evidence, and add- 
ed, that the court would not feel bound to 
examine into conflicting testimony with great 
closeness, when both the vessels had delib- 
erately undertaken to navigate the bay in a 
dense fog. 

Neither the adjudication of the case of The 
Sylph [supra], nor the remark of the court, 
which I have quoted, have any bearing upon 
a case like this. Here it is shown by the 
pilot and engineer of the steamboat that, 
although they were running in a dense fog, 
and made aware of the presence of an ap- 
proaching vessel by her horn, they omitted to 
give their vessel sternway, as they had abun- 
dant opportunity to do, but, on the contrary, 
allow;ed her to drift down upon the approach- 
ing yessel, and so caused the collision. In a 
fog, a steamboat cannot, under ordinary cir- 
cumstances, take any chances; she must ex- 
ercise all the precaution possible, and it was 
a clear duty on the part of the pilot of the 
steamboat, under the circumstances, on hear- 
ing the horn of the sloop, at once to give his 
vessel sternway, instead of which he allowed 
her to drift, and she thus came under the 
bows of the sloop. This negligence must ren- 
der her liable for the damages sustained by 
the sloop. Let a decree be entered accord- 
ingly, with an order of reference to ascer- 
tain the amount. 
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Case mo. 9,S83a. 

MATTHEW v. CHASE. 

[17 Betts, D. 0. MS. 49.] 

District Court, S. D. New York. Nov. 21, 1849. 

Seambs's Wages— Diminution — Dkoskenness — 

Pekfokmance of DuTr— Allowing Claim 

— ^Deficiency in Caugo. 

[1. The drunkenness of a mate in the home 
and foreign ports does not bar his right to wages, 
unless such habits interfered with the perform- 
ance -of his duties, and prejudiced the vessel.] 

[2. The commission of improprieties by the 
mate on board cannot be implied from their per- 
petration, however frequently and disgracefully, 
out of the ship.] 

[3. The act of the master in allowing the 
mate, at the end of the voyage, his full daim 
for wages, and giving a draft therefor, imports 
that, if there was cause of complaint against the 
mate for intoxication, it was overlooked or for- 
given.] 

[4. Although it' might be implied from his 
office that a mate was in charge of a vessel, and 
intrusted with receiving or unloading a cargo, 
yet he cannot be charged with a defidency in 
the cargo in the absence of evidence that he was 
put to tiiat duty, or proof that cargo was lost.] 

[This was a libel by Ezra Matthew against 
Alfred S. Chase.] 
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BETTS, District Judge. The libellant sues 
for $83.80, tlie balance of Tvages due Iiim as 
mate on the barque Samosett on a voyage 
from New York to Mobile, thence to Rottor- 
dam, and back to this port. The answer ad- 
mits the services, and that upon the wages 
agi-eed, after deducting payments, a balance 
would remain in favor of the libellant to the 
sum claimed, but it alleges in diminution of 
the demand, and also by way of recoupment 
to the whole amount, tbat the libellant did 
not perform his duty to the ship, but, on the 
contrary, at' Rotterdam, while the barque 
was taking on cargo, and in the port of New 
York, while discharging cargo, he was fre- 
quently and habitually intoxicated, and guilty 
of gross neglect and carelessness in taking in 
and discharging cargo and watching the ves- 
sel, and that a large quantity of tin, of the 
value of ?95, pait of the cargo, was thereby 
short, and could not be found, and the respond- 
ent was compelled to pay and did pay for the 
same the sum of $95, and he insists he is entitled 
to be reimbursed the same from the wages 
due the libellant to the full amount. The testi- 
mony proves that the libellant was grossly 
intoxicated at Rotterdam, and drank to excess 
in New York while the vessel was unloading; 
but there is no proof that he at the time was 
in charge of the vessel, or was intrusted with 
receiving or unloading the cargo, or that he 
was intemperate whilst on board the vessel. 
Both these facts might probably be implied 
from his office, yet there should be some evi- 
dence that he was put to the duty of taking 
in cargo, in order to charge him with its de- 
ficiency, if any was subsequently proved to 
exist. There is however no evidence pro- 
duced to the loss of cargo. The master aver- 
red it when called on to pay the wages, and 
sets up the charge in his answer, yet offers no 
evidence in suppport of the allegation. That 
branch of the defence must accordingly be 
laid out of the case. 

The drunkenness of the libellant might have 
been ground for an abatement of wages, or 
even for a total denial of them, had it oc- 
cun'ed on board, or the master made it cause 
of discipline, or even objection, during the 
voyage. It is not shown he did so; on the 
contrary, on the terminating of the voyage 
he made up the amount of wages, and -gave 
the libellant an order on the owner for the 
Iiayment of $81.76 in full thereof. This was 
an implied concession that no exceptions were 
taken to the conduct of the libellant in exe- 
eatmg the duties of his office. The instance 
of intoxication proved occurred on shore, and 
habits of indulgence and excess when out of 
the ship might not be incompatible with a 
strict observance by the mate of his duties 
on board. At least no evidence is given that 
at any time on the voyage he was incapable 
of duty, or any way neglected it. 

The libellant proves a good general charac- 
ter of long standing, and that he has been 
intrusted with the command of vessels on 
foreign voyages, and is a competent seaman, 



and man of respectable standmg, and of 
superior capacity as a seaman. 

These facts do not disprove that he was 
drank in Rotterdam and New York, but I 
must also say the fact of such intoxication 
cannot of itself bar the Iibellant*s right to 
wages; his iiTegular habits must also be 
proved to have interfered with the perform- 
ance of his duties, and prejudiced the vessel. 
The act of the master in settling with the 
libellant after his discharge in New York, al- 
lowing his full claim for wages, in giving a 
written draft for the amount, imports that 
if he ever had cause of complaint against the 
mate for intoxication it had been overlooked 
or forgiven. I am bound therefore to consider 
the charge as raised because of the supposed 
deficiency of cargo, subsequently brought to 
light, and not as resting on any prejudice to 
the sei-vice of the vessel m the particular 
itself. Had the mate disqualified himself by 
intemperance, and thus neglected or insuffi- 
ciently performed his duties, it would have 
been easy to make it appear by witnesses 
on board, and the. court would certainly mark 
the misconduct by saving to the vessel all 
the indemnity which would be afforded by a 
subtraction of wages due. The commission 
of improprieties on board cannot be implied 
from their perpetration, however frequently 
and disgracefully, out of the ship. There must 
be a decree for the libellant to the amount of 
his wages admitted by the answer to be un- 
paid. Decree for §83.80 and costs to be taxed. 



Case No. 9,284. 

MATTHEW V. RAE et al. 

[3 Cranch, C. C. 699.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1829. 

Aliexs — Naturalization — Act ov Cokghess— 
State Laws— Right to Hold Laxd. 

1. An alien could not become a citizen of the 
■Quited States, or of either of the states, in the 
year 1793, by taking the oaths, and otherwise 
complying with the requisitions of the naturali- 
zation laws of any one of the states. 

2. An alien, as such, has a right, under the 6tli 
section of the Jlaryland act of December 19, 
1791, "concerning the territory of Columbia," 
&c. to purchase and hold lands in the county of 
Washington, D. C, and transmit the same to 
his alien heirs. 

[This was an action by ilatthew's lessee 
against Rae,*Hayman and Lipsicum.] 

Ejectment for lots in Georgetown, D. C. 
The plaintiff's lessors were aliens and 
claimed as heirs at law of James Redman, 
who was born in England, came to this coun- 
try in 1793, and went through the forms of 
naturalization prescribed by the laws of 
Pennsylvania, passed in 1789, and by the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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law of Maryland, passed in 1779. Congress 
bad passed a general naturalization law in 
the year 1790 [1 Stat 103]. 

THE COURT (THUUSTON, Circuit Judge, 
absent) was of opinion that Redman was 
not naturalized; tbe state naturalization 
laws being superseded, and annulled by tbe 
act of congress, wbose jurisdiction upon that 
subject is, under tbe constitution of the 
United States, exclusive (Chirac v. Chirac, 2 
Wheat. [15 U. S.J 261), and that, according 
to the case of Spratt v. Spratt, 1 Pet. [26 U. 
S.] 343, the plaintiffs, although aliens, were 
entitled to recover. 



MATTHEWS (BIGBLOW v.). See Case No. 
1,401. 

MATTHEWS (CADMUS, The, v.). See Case 
No. 2.282. 

MATTHEWS (GOODYEAR v.). See Case 
No. 5,576. 



Case No. 9,S85. 

MATTHEWS v. LTALD. 

£6 McLean, 13.] i 

Circuit Court, D. Michigan. June Term, 1853. 

Resioval of Causes— Aliex — Right to Deny 
Removal. 

[Where all the requisites of the act of congress 
relative to removals have been complied with, 
the state court has no right to deny the remov- 
al; and, if it shorld so deny, all its subsequent 
acts in the cause are coram non judice and 
void.] 

[Cited in EUerman v. New Orleans, M. & T. 
R. Co., Case No. 4,382.] 

[Cited in Lange v. Benedict, 73 N. Y. 36;' 
Sharp V, Guteher, 74 Ind. 364.] 

The defendant being an alien, and beuig 
sued before the state court of Oaldand coun- 
ty, filed a petition at tbe first term to remove 
the cause into the circuit court of the United 
States. . Bond was given, to which there was 
no objection, and it appeared that the matter 
in dispute exceeded the sum of five hundred 
doUajs. The state court refused to permit 
the removal. This court held, that the req- 
uisites of the act of congress having been 
complied with in this case, the state court 
had no right to deny the removal. The law 
declares, that, under such circumstances, the 
state xjourt shall proceed no further in the 
case. And the supreme court have held, that 
all subsequent proceedings in the state court 
are coram non judice. [Gordon v. Longest] 
16 Pet. [41 U. S.] 101. But in this case, the 
complainant dismissed his bill. This we sup- 
pose he had a right to do, whether the cause 
be considered in the state court, or In this 
court 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Case IJTo. 9,S86. 

MATTHEWS v, MASSACHUSETTS NAT. 

BAN^:. 

[Holmes, 396; i 1 Am. Law T. Rep. (N. S.) 
512; 10 Alb. Law J. 199; 14 Am. Law Reg. 
(N. S.) 153; 20.1nt Rev. Rec. 110; 1 Cent 
Law J. 469; 22 Pittsb. Leg. J. 38; 6 Leg. 
Gaz. 308.] 

Circuit Court D. Massachusetts. Sept. 3, 1874. 

Contracts — G-uarakty — Stock Tbausfeb — Gen- 
uineness— Banks— Transfeu BY Casuier. 

1. It is within the general authority of the 
cashier of a bank to sign, in its behalf, a blank 
transfer upon a certificate of stock in the name 
of the bank, held by it as collateral security for 
a loan, and deliver the certificate to the pledgor 
on payment of the loan. 

[Cited in Windram t. French, 151 Mass. 550, 

24 N. E. 914.] 
[Cited in Com. v. Reading Sav. Bank, 133 

Mass. 22.] 

2. The signing a transfer in blank on a cer- 
tificate of stock is a warranty of the genuine- 
ness of the certificate. 

3. A stock certificate originally for two shares 
of stock in the name of G, which had been by 
him fraudulently altered so as to purport to be 
for two hundred shares in the name of a certain 
bank as collateral, was received in good faith 
by the bank from C, as collateral security for a 
loan to him. On payment of the loan by C, the 
cashier of the bank, as such, signed a transfer 
in blank upon the back of the certificate, and de- 
livered it to C. Afterwards, the plaintiff in 
good faith received the same certificate from C, 
as collateral security for a loan then made to 
him. The plaintiff's loan was not paid. On suit 
by him against the bank to recover the amount 
of his loss, held, that the bank was liable. 

Action at law [by i Nathan Matthews]. The 
case was heard by the court upon an agreed 
statement of facts, the material parts of 
which are stated in the opinion. The first 
count in the declaration was. as follows: 
"And the plaintiff says the defendant was 
possessed of a certain instrument in writing, 
purporting to be a certificate of stock issued 
to the defendant by the Boston and Albany 
Railroad Company, a copy whereof is hereto 
annexed, and pretended to be entitled there- 
under to two hundred shares in the capital 
stock of the said Boston and Albany Railroad 
Company; and the defendant, in considera- 
tion of the sum of twenty-five thousand dol- 
lars paid to defendant by the plaintiff, on or 
about the twenty-eighth day of April, 1873, 
assumed the right to sell, and did seU, and 
agreed to deliver to the plaintiff, two hun- 
dred shares in the capital stock of the said 
Boston and Albany Railroad Company of the 
par value of one hundred dollars each, said 
stock being then and now worth in the mar- 
ket more than its par value; and, as evi- 
dence of such sale, and for the alleged pur- 
pose of transferring such stock, assigned in 
writing, and transferred and delivered to 
the plaintiff, said pretended certificate of 
stock, and thereby warranted its genuine- 
ness; and that the defendant was proprietor 
of the shares of stock therein described, and 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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could convey a good title thereto by virtue 
of said assignment. A copy of said instru- 
ment of assignment is hereto annexed, the 
same having been indorsed on said pretended 
certLficate.2 But the plaintiff says that the 
defendant did not own at the time of said 
sale, and of the assignment "of said pretended 
certificate, the two hundred shares of stock 
so sold and agreed to be delivered by the de- 
fendant to the plaintiff, and that the pretend- 
ed certificate so purporting to have been 
issued to the defendant by said Boston and 
Albany Eailroad Company was never in fact 
issued to the defendant by said company, 
and was ilot genuine, but was false, forged, 
and void, and the defendant was not the 
proprietor of the shares of stock therein de- 
scribed, and that the ti*ansfer and assign- 
ment of said pretended certificate conveyed 
no right or title in or to any shares of stoelc 
to the plaintiff, and was of no value, and 
that the plaintiff has received no considera- 
tion for the money so paid by him to the de- 
fendant. Wherefore, the defendant owes the 
plaintiff said sum of twenty-five thousand 
dollars, so paid by the plaintiff to the de- 
fendant, with interest thereon, but has never 
paid the same or any part thereof, though 
payment thereof has been duly demanded." 

Dwight Foster and G. W. Baldwin, for 
plaintiff. 

The defendant corporation, by signing the 
blank form of transfer, so far warranted the 
genuineness of the certificate that it is es- 
topped from setting up the forgery as a de- 
fence to this action. This is well settled, as 
respects the transfer by indorsement of 
forged notes, checks, bills, and other nego- 
tiable instilments. State Bank v. Fearing, 
16 Pick. 533; Hortsman v. Henshaw, 11 How. 
[52 U. S.] 184; Bank of U. S. v. Bank of 
Georgia, 10 Wheat. [23 U. S.] 333; Kedf. & 
B. Lead. Cas. 650; Story, Prom. Notes, 380; 
Chit. Bills. 242; Bigelow, Estop. 428, ana 
cases cited. Certificates of stock, "although 
neither in form or character negotiable paper, 
approximate to it as nearly as possible." 
Bank v. Lanier, 11 Wall. [78 U. S.] 377. The 
legal title passes by an assignment of the 
certificate and delivery, although there is no 
transfer upon the books of the corporation. 
McNeil V. Tenth Nat. Bank, 46 N. Y. 325. 
And certificates so assigned are articles of 
commerce, passing from hand to hand like 
commercial paper. Leitch v. Wells, 48 N. Y. 
585. The form of assignment printed on the 
back of the certificate, if signed in blank by 
the stockholder to whom the same was issued, 
may be filled up by a subsequait purchaser 
of the stock. Bridgeport Bank v. New York 
& N. H. R. Co., 30 Conn. 273; In re Tahiti 
Cotton Co., L. R 17 Eq. 279; Lickbarrow v. 



2 "For value received the undersigned hereby 

transfer to of , shares of the 

capital stock of the Boston and Albany Rail- 
road Company. H. IC Frothiiigham, Cashier. 
Dated at Boston, April 28, 1873." 



Mason, 2 Tei-m R. 63. This establishes a 
direct relation between the last holder and 
the original owner of the certificate, and gives 
to the transaction the effect of negotiability, 
so far as is needed to justify this action. 

The plaintiff makes out a prima facie case 
by putting in evidence a certificate purport- 
ing to stand in the name of the defendant, 
and duly transferred by it to him, for which 
he has paid in good faith a valuable consid- 
eration, and which turns out to be worthless. 
When that is done, the defendant cannot set 
up the falsity of its own representations by 
way of answer and defence, "as against them 
the plaintiff's case, though defective if the 
whole truth could come out, shall prevail." 
Gibson v. Minet, 1 H, Bl. 611. "Where the 
instrument is not negotiable, the maker may 
be affected by an estoppel in pais, if it be 
transferred upon his representation of its 
validity." Mechanics' Bank v. New York & 
N. H. R. Co., 13 N. Y. 638. It is upon this 
representation that this action is founded, 
and not upon the forged certificate as the in- 
strument containing the contract. The plain- 
tiff's right of action rests on equitable 
grounds. He has advanced money in good 
faith upon the security of a forged title rep- 
resented by the defendant to be genuine, and, 
although the forgery was known to neither, 
the loss should fall on the person who, with- 
out due caution, took the instrument from the 
wrong-doer, and afterwards gave it currency. 
Bank of Commerce v. Union Bank, 3 Comst. 
[3 N. Y.3 230; Cabot Bank v. Morton, 4 Gray, 
156. "It is not necessary that the party 
should design to mislead. If the act was 
calculated to mislead, and has actually mis- 
led another, acting in good faith, it is 
enough." Manufacturers & Traders' Bank v. 
Hazard, 30 N. Y. 226. Had the bank desir^^tl 
to limit its liability, the name of Coe should 
have been inserted. By neglecting to do this, 
the ease is brought within the rule that 
"where one of two innocent persons must 
suffer, he who has put it in the power of 
another to do the wrong must suffer." Wood 
V. Steele, 6 Wall. [73 TJ. S.] 82. It is not nec- 
essary that the false representation, which 
is the foundation of this suit, should have 
been made to the plaintiff directly. It is sufli- 
cient "if it is made to the public generally, 
with a view to its being acted on, and the 
plaintiff,, as one of the public, acts on it, and 
suffers damage thereby." Richardson v. Sil- 
vester, L. R. 9 Q. B. 36; Swift v. Winter- 
botham, L. R. 8 Q. B. 253; Gerhard v. Bates, 
2 El. & BI. 476. 

The essential principle established by the 
authorities is, that one who affixes his sig- 
nature thereby warrants or authenticates the 
genuineness of the instrument to which it is 
affixed, ^''an Duzer v. Howe, 21 N. Y. 531; 
Merchants' Bank v. State Bank, 10 Wall. [77 
U. S.] 645, 650; Garrard v. Haddan, 67 Pa. 
St. 82; Dair v. U. S.. 16 Wall. [83 U. S.] 4; 
Sprigg V. Bank Mt. Pleasant, 10 Pet. [35 IT. 
S.] 264. 
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Liability for injury sustained by reason of 
representations, cardessly made, wblch have 
proved false, has been enforced. New York 
& N. H. R. Co. V. Schuyler, 34 N. T. 30; 
Thomas y. Winchester, 6 N. Y. 397; Lobdell 
V. Baker, 3 Mete. [Mass.] 469; Preston v. 
Mann, 25 Conn. 131; Slim v. Croueher, 1 De 
Gex, F, & J. 518; Pickard v. Sears, 6 Adol. 
& B. 474; Ramshire v. Bolton, L. E.. S Eq. 
294; Hooker v. Hubbard, 97 Mass. 175; Col- 
len V. Wright, 8 El. & Bl. 647; 2 Kent, 
Comm. 490, and note; 1 Smith, Lead. Cas. 
270. 

The fact that the signature of the defend- 
ant was given for the purpose of transferring 
title to the instrument, establishes a contract 
of sale between the defendant and the plain- 
tiff, and brings the case within authorities 
which hold that the vendor of a specific chat- 
tel is responsible if the article be not a gen- 
uine article of the kind whidi the seller rep- 
resents it to be. Gompertz v. Bartlett, 2 El. 
& Bl. 854; Jones v. Byde, 5 Taunt. 488; 
Gurney v, Womersley, 4 El. & Bl. 133; Hen- 
shaw V. Robins, 9 Mete. [Mass.] 86; 2 Kent, 
Comm. 4S0, and note. 

The defendant was negligent: 1. In trust- 
ing to Coe, the borrower, to obtain a transfer 
to them, from the Boston and Albany Rail- 
road Company, of the twa hundred shares of 
stock, instead of sending, themselves, to the 
office of the corporation to obtain the certifi- 
cate. 2. In delivering 'the forged instrament 
to Coe, authenticated by a transfer signed in 
blank; thus giving it a cmxency and nego- 
tiability which it would not have possessed 
had Coe's name been inserted in the form of 
transfer, and "putting it in his power to com- 
mit the fraud, upon which this suit is found- 
ed. The plaintiff was not negligent. He had 
a right to assume upon receiving this certifi- 
cate, authenticated by the signature of the 
bank, that the defendant had obtained it 
from the railroad company in the usiial way, 
which would have prevented the possibility 
of forgeiy or fraud in the body of the instru- 
ment Espy V. Bank of Cincinnati, 18 Wall. 
[85 U. S.] 604; Liekbarrow v. Mason, 2 Term 
R. 63, and note in Smith, Lead. Cas. 1039. 

Joshua P. Converse and Edward A. Kelly, 
for defendant. 

The loan by the bank to Coe, and his deliv- 
ery of the forged certificate of stock, as col- 
lateral, to the bank, was a transaction of 
which the plaintiff had notice; and the state- 
ment on the face of the certificate that it 
was held by the bank as collateral, was notice 
that the bank was not in fact the absolute 
owner, and that it was held only in pledge. 
Wilson V. Little, 2 Comst. [2 N. Y.] 443; 2 
Kent, Comm. 579; 4 Kent, Comm. 138; Al- 
len V. Dykers, 3 Hill, 593; Dykers v. Allen, 
7 Hill, 497; White v. Piatt, o Denio, 269; 
Xewton V. Fay, 10 Allen, 505; Gen. St. 
Mass. e. 123, § 62; Id. c. 68, § 14. The cer- 
tificate held by the bank having been given 
It by Coe as a pledge, when he paid the debt, 



the restoration of the certificate to him 
vested in him all the rights which the bank 
ever had. The possession of the certificate 
by Coe, after notice of its having been held 
in pledge, was notice to Matthews that the 
debt for which it had been held in pledge 
had been paid. The transfer in blank cre- 
ated no liability or obligation on the part of 
the bank to JIatthews. The act of the cash- 
ier in signing and transferring the certificate 
to Coe was performed with the intention of 
restoring the pledge to Coe in discharge of 
the duty of the bank as pledgee, after the 
purposes of the pledge were answered, and 
not with any purpose of a sale of the cer- 
tificate, or the stock supposed to be repre- 
sented by it; and no contract of sale re- 
sulted from it. Langton v. Waite, 17 Wkly. 
Rep. 475; Ketcham v. Stevens, 19 N. Y. 499; 
Williamson v. Berry, 8 How. [49 XJ. S.] 685. 
By the statute of frauds the transfer in 
blank is void. Browne, St Frauds, § 372; 
Champion v. Plummer, 1 Bos. & P. (N. R.) 
252. When Coe paid the debt and took back 
what he had pledged, his right became as 
absolute and complete as when the pledge 
was given; and if he could not have sued 
the bank, it is submitted that he could not 
by a delivery to another person transfer a 
right of action against the bank. Certif- 
icates of stock are not negotiable instru- 
ments, and the transferees of such certif- 
icates acquire the same rights which their 
assignors had, and no more, and deal in re- 
lation to them at their peril. Mechanics' 
Bank v. New York & N. H. E. Co., 13 N. Y. 
599, 622; IMcNeil v. Tenth Nat Bank of New 
York, 55 Barb. 59; Bush v. Lathrop, 22 N. 
Y. 535; Mangles v. Dixon, IS Eng. Law & 
Eq. 82, 95; Hil. Sales (3d Ed., 1SG9) 594, and 
authorities in note; Fisher v. Esses Bank, 
5 Gray, 377; Athenaeum Life Assur. Soc. 
V. Pooley, 3 De Gex & J. 294. They are not 
. in the nature of letters of credit, on the faith 
of which any one might act. Mechanics' 
Bank v. New York & N. H. R. Co., 13 N. Y. 
629-631. 

The doctrine that the sale of goods car- 
ries with it an implied warranty of title or 
genuineness cannot apply here. 1, The doe- 
trine is intended to protect those who other- 
wise have no means of protecting them- 
selves. Did the bank covenant with Coe 
that the certificate forged by him was genu- 
ine? 2. It is not like a covenant running 
with land, and good in the hands of third 
persons. 3. The doctrine applies only where 
the vendor is in possession, and sells goods 
as his own. 2 Kent, Comm. 478, and note 
(Holmes's Ed.); McCoy v. Arteher, 3 Barb. 
323; Ediek v. Crim, 10 Barb. 445; Baxter v. 
Duren, 29 Me. 434; Morley v. Attenborough, 
3 WeUsb., H. & G. 508; Medina v. Stoughton, 
1 Salk. 210; Ormrod v. Huth, 14 Mees. & W. 
664; Emerson v. Brigham, 10 Mass. 197; 1 
Pars. Cont. 457, 458; Huntington v. Hall, 
36 Me. 501, and cases cited; Whitney v. 
Heywood, 6 Cush. 82, 86. 4. The bank never 



MArrHEWS (Case No. 9,286) 



[16 Fed. Cas. page 1116] 



was In possession of any thing but a forged 
certificate; and this Matthews has received, 
o. The transfer is in the nature of a chose 
in action; and Matthews stands in the same 
situation as his assignor, and no covenants 
of warranty of title or genuineness are im- 
plied. Eaton V. Melius, 7 Gray, 566. 6. Mat- 
thews received the certificate from Coe with 
constructive notice that the relation of trus- 
tee and cestui que trust had existed between 
the bank and Coe, which imposed upon him 
the duty of inquiry as to its character and 
limitations. And whatever is sufficient to 
put a person of ordinary prudence upon in- 
quiry is constructive notice of every thing 
to which that inquiry might have led. Free- 
man V. Harwood, 49 Me. 195; Newton v. Fay, 
10 Allen, 507; Shaw v. Spencer, 100 Mass. 
390. 7. The transfer was of the identical 
certificate delivered to the bank, in perform- 
ance of its duty as pledgee, upon the pay- 
ment of the debt for which it was pledged, 
and was not a transfer of shares of stock 
generally. Westropp v. Solomon, 8 C. B. 
345. 

The declaration is in contract; and there 
is no allegation in the statement of facts 
that Matthews ever paid, or that the bank 
ever received, any thing for the alleged con- 
tract of sale. The amount advanced by 
Matthews was a loan to Coe; and the only 
money received by the bank was the debt 
paid to it by Coe; and neither was a legal 
consideration for a contract with the bank. 
Smith V. Bartholomew, 1 Mete. [Mass.] '278. 
The cashier had no authority or right to 
bind the bank to pay money upon any con- 
tract alleged, because: 1. He never had au- 
thority by virtue of his office, nor any author- 
ity delegated by the directors. Bank of TJ. 
S. V. Duren, 6 Pet. [31 U. S.].51; XJ. S. v. 
City Bank of Columbus, 21 How. [02 U. S.] 
356; Marsh v. Fulton Co., 10 Wall. [77 U. S.] 
676. 2. There was no consideiution for the 
alleged contract, and the same was therefore 
void. 

The claim against the bank is too remote. 
Anthony v. Slaid, 11 Mete. [Mass.] 290; 
Brown v. Oummings, 7 Allen, 507. Damage 
without fraud, or fraud without damage, 
will not sustain an action. Randall v. Ha- 
zelton, 12 Allen, 412; Stone v. Denney, 4 
Mete. [Mass.] 151. 

The bank having no right to sell the stock, 
as the debt had been paid, the cashier could 
not make a sale. As neither the bank nor 
the cashier could sell the stock, the act of 
the cashier in signing the transfer in blank 
could not operate as an estoppel. Lowell 
V, Daniels, 2 Gray, 161; Bigelow, Estop. 
480. There was no intent on the part of the 
bank to induce Matthews to act on the faith 
of the alleged representation. Plumer v. 
Lord, 9 Allen, 458. Matthews was a stran- 
ger to the alleged representation, and, there- 
fore, it is no estoppel in his favor. Mechan- 
ics' Bank v. New York & N. H. R. Co., 13 
' N. y. 638, 639. As the cashier had no light 



to sell the stock to the plaintiff, the alleged 
negligence in doing what he had no right to 
do could not bind the bank. Foster v. Es- 
ses Bank, 17 Mass. 479. 

Matthews had no right to fill up the blank 
transfer, so as to make it appear to be a 
contract of sale to himself. 1. Because he 
dealt only with Coe, and derives his title 
from him and not from the bank. Ketcham 
V. Stevens, 19 N. T. 499. 2. Because he can- 
not make a contract by which the bank is 
bound, which he linew, or was bound to 
know, is in opposition to its wishes and in- 
tentions. 3. Because the bank and Mat- 
thews were both pledgees of Coe, and the i-e- 
lation of vendor and vendee could not, and 
did not, exist between them. 

There was no negligence on the part of the 
bank in receiving the certificate from Coe as 
a pledge for a loan to him, nor in the mode 
of transfer to him. The loss sustained by 
Matthews can be traced to his want of pru- 
dence and care in dealing with Coe. Glou- 
cester Bank v. Salem Bank, 17 JIass. 42; 
Maule, J., in Westropp v. Solomon, 8 C. B. 
345; Shaw v. Spencer, 100 Mass. 391; Boyls- 
ton Nat. Bank v. Richardson, 101 Mass. 290; 
Bank of U. S. v. Bank of Georgia, 10 Wheat. 
[23 U. S.] 333. 

If, under the peculiar circumstances of 
this case, no fault or negligence is imputa- 
ble to either party, the loss must remain 
with Matthews where' the course of business 
has placed it Gloucester Bank v. Salem 
Bank, 17 Mass. 42. If it is claimed that the 
cashier was negligent or careless in the mode 
of transfer, it is submitted that the loss or 
injury sustained by the plaintifC is not the 
direct and immediate consequence of the al- 
leged negligent act of the cashier. The fel- 
ony of Coe in uttering the forged certificate, 
which he knew to be forged, and the laches 
of the plaintiff, were the direct and immedi- 
ate causes of the loss to the plaintiff. Salem 
Bank v. Gloucester Bank, 17 Mass. 31; Hatch 
V. Searles, 2 Smale & G. 147. 

SHE P LEY, Circuit Judge. The defendant, 
the Massachusetts National Bank, loaned to 
one James A. Coe twenty-two thousand dol- 
lars, payable on call with interest, taking 
from him his memorandum of indebtedness 
for that sum, with, as collateral security 
therefor, what purported to be a certificate 
of two hundred shares of the capital stock of 
the Boston and Albany Railroad Company is- 
sued to said Massachusetts National Bank, 
as collateiul. This instrument was originally 
a genuine certificate for two shares of the 
capital stock of the Boston and Albany Rail- 
road Company issued to H. E. Coe, but by 
false and forged erasures and interlineations 
it had been so altered as to purport to be a 
certificate for two hundred shares of its 
stock issued by said railroad corporation to 
the Massachusetts National Bank, as collat- 
eral. 

The bank received the said certificate in 
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good faith and without any suspicion of its 
fraudulent character, and in supposed fulfil- 
ment of the promise of James A. Coe to give 
as security for the loan aforesaid two hun- 
dred shares of the capital stock of said rail- 
road corporation. Suhsequently, upon pay- 
ment by said Coe to the bank, he received 
hack his memorandum of indebtedness; and 
the cashier of the bank, for the purpose and 
with the intention of restoring the collateral 
to Coe, returned to him the fraudulent cer- 
tificate, with the usual printed form of trans- 
fer on the back thereof, signed by H. K. 
Frothingham, cashier of said bank, in blank. 

About two weeks after the surrender by 
the bank of this certificate to Coe with the 
transfer in blank of the cashier on the back 
of it, the plaintiff, Matthews, pursuant to 
his agi-eement to loan Coe twenty-five thou- 
sand dollars on call with interest, received 
from Coe, in good faith, the said fraudulent 
certificate with the blank assignment on the 
back thereof, supposing the same to be a 
genuine certificate for two hundred shares of 
said stock issued by the corporation and duly 
ti-ansferred and assigned so as to enable him 
to obtain a new certificate therefor in his 
own name; and on receipt thereof loaned the 
sum of twenty-five thousand dollars. The 
signature of the cashier was well known to 
Matthews, who correctly supposed the sig- 
nature on the blank assignment to be gen- 
uine. Coe was tried and convicted for ob- 
taining money by false pretences; and in- 
dictments for forgery are now pending 
against him, and he has been declared bank- 
rupt. The next day, or very soon after the 
day when the money was loaned by Mat- 
thews, the fact first became known to plain- 
tiff and defendant of the fraudulent altera- 
tion of the certificate before it came into pos- 
session of defendant, and plaiutifC thereupon 
' notified the bank that he should hold it re- 
sponsible for any loss sustained by him by 
reason of the premises. This action is 
brought for the recovery of the damages thus 
sustained. 

The real question presented in the case is, 
whether the bank by signing the blank trans- 
fer has so far warranted the genuineness of 
the certificate that it is estopped from setting 
up the forgery as a defence to this action. 

Defendant denies that the cashier had au- 
thority or right to bind the bank by the con- 
tract declared on. Cashiers of a bank are 
held out to the public as having authoritj' to 
act according to the general usage, practice, 
and course of business conducted by the 
bank. Their acts, within the scope of such 
usage, practice, and course of business, will 
in general bind the bank in favor of third 
persons possessing no other knowledge. 
Morse v. Slassachusetts Nat Bank [Case 
No. 9,857]; Minor v. Mechanics' Bank, 1 Pet. 
[26 U. S.] 70; Merchants' Bank v. State 
Bank, 10 Wall. [77 U. S.] 604. One of the or- 
dinary and well-known duties of the cashier 
of a bank is the surrender of notes and se- 
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curities upon payment; and his signature to 
the necessary transfers of secm-ities or col- 
laterals, when in the form of bills of ex- 
change, choses in action, stock certificates, 
or similai- securities for loans, which are per- 
sonal property, is an act within the scope of 
the general usage, practice, and course of 
business in which cashiers of a bank are 
held out to the public as having authority to 
act Undoubtedly the ordinary duties of a 
cashier do not comprehend the making of a 
contract which involves the payment of mon- 
ey, without an express authority from the di- 
rectors, unless it be such as relates to the 
usual and customary ti'ansactions of the bank. 
But the transfer of certificates of stock held 
as collateral is certainly one of the usual and 
customary transactions of banks, and the pub- 
lic would be no more likely to require evi- 
dence of a special authority to the cashier to 
make such transfer than of a special author- 
ity to draw checks on other banks, or to per- 
form any other of the daily duties of his 
office. 

The signature of the cashier must there- 
fore be considered as the signature of the 
bank, and the question returns, whether such 
blank assignment on the back of the cer- 
tificate by the bank be so far a warranty of 
the genuineness of the certificate that the 
bank is estopped from setting up the forgeiy 
as a defence. In the case of forged negotia- 
ble instruments, it is well settled that the 
indorser wan-ants that the instrument itself 
and the antecedent signatures thereon are 
genuine. Story, Prom. Notes, § 133; State 
Bank v. Fearing, 16 Pick. 533; Hortsman v. 
Henshaw, 11 How. [52 XJ. S.] 183; Critchlow 
V. Parry, 2 Camp. 182; Canal Bank v. Bank 
of Albany, 1 Hill, 287. The indorser's liabil- 
ity in these cases is properly placed upon 
the ground of estoppel. "This proceeds," says 
Judge Story, "upon the intelligible gi-ound 
that every indorser undertakes that he pos- 
sesses a clear title to the note deduced from 
and through all the antecedent indorsers, and 
that he" means to clothe the holder under 
him with all the rights which by law attach 
to a regular and genuine indorsement against 
himself and all the antecedent indorsers. It 
is in this confidence that the holder takes the 
note without further explanation; and if 
each party is equally innocent, and one must 
suffer, it should be the one who has misled 
the confidence of the other, and by his acts 
held out to the holder that all the indorse- 
ments are genuine, and may be relied on as 
an indemnity in case of the dishonor there- 
of." This is a statement of the grounds upon 
which the rule of law rests as applicable to 
negotiable -instruments, but the reasoning 
would seem to apply with equal force and 
pertinency to the case of a transfer of a cer- 
tificate of stock by indorsement in blank. 
Stock certificates are sold in open market 
like other securities, and form the basis of 
commercial transactions. In the language of 
Davis, J., in Bank v. Lanier, 11 Wall. [78 u! 
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S.J 377: "Although neither in form nor char- 
acter negotiable paper, they approximate to 
it as nearly as .pi'actieable." In Leitch v. 
Wells, 48 N. Y. 613, it is said: "Since the de- 
cision of the case of McNeil v. Tenth Nat. 
Bank, 46 N. Y. 325, certificates of stock, with 
blank assignments and powei"s of attorney 
attached, must be nearly as negotiable as 
commercial paper." The common practice of 
passing the title to stock by delivery of the 
certificate, with the blank assignment and 
power, has been repeatedly proved and sanc- 
tioned in cases which have come before the 
courts in New York. In New York & N. H. 
R. Co. V. Schuyler, 34 N. Y. 41, the rights of 
parties claiming under such instruments were 
fully recognized by the court, and such mode 
of transfer was shown to be the common 
practice of the city of New York. It is well 
settled that the form of assignment printed 
on the back of stock certificates, when signed 
in blank, may be filled up by a subsequent 
purchaser of the stock. Kortright v. Commer- 
cial Bank of Buffalo, 20 Wend. 91, and 22 
Wend. 348; Bridgeport Bank v. New York 
& N. H. R. Co., 30 Conn. 273. The certificate 
in this case, as it came from the bank, con- 
tained on the same piece of paper, and on 
the back of the certificate, a blank assign- 
ment, which was all that was necessary to 
transfer the title of the stock as between the 
parties. The defendant must, therefore, be 
held to have intended and agreed that who- 
ever should present the certificate so issued 
from the bank, with the assignment executed 
in blank, should be entitled to fill up the 
blanks with his own name, and to hare a 
transfer of the stock made to himself on the 
books of the company. The certificate ac- 
companied with the transfer, executed in 
blank, has a species of negotiability of a pe- 
culiar character, but one well recognized in 
commercial transactions and judicial deci- 
sions, and absolutely essential in the usage 
and necessities of modern commerce to make 
such certificates available in commercial 
transactions. Even when such blank assign- 
ments, or powers of attorney to ti-ansfer 
stock, are under seal, the blanks may be fill- 
ed up according to the agreement of the 
parties at the time. Bridgeport Bank v. New 
York & N. H. R. Co., 30 Conn. 274, 275; Redf. 
R. R. § 35, and cases cited. The decisions to 
the contrary in the English courts have not 
been followed in this country, and they were 
influenced not merely by a rigid adherence to 
the technical rules of the common law in re- 
lation to instruments under seal, but by the 
policy of the stamp system. But the case of 
Walker v. Bartlett, 36 Eng. Law & Eq. 36S,. 
and later English decisions, recognize the va- 
lidity of blank transfers of stock, and that 
such transfers of stock impose upon the hold- 
er of them the obligation to pay calls upon 
the shares while they remain his property. 
In Kortright v. Commercial Bank, 20 Wend. 
.94, speaking of the filling up of a blank trans- 
fer of stock and power of attorney. Nelson, 



C. J., after stating that this is in strict con- 
formity with the universal usage of dealers 
in the negotiation and transfer of stocks ac- 
cording to the proof in the case, goes on to 
say: "Even without the aid of this usage, 
there cotild be no great difficulty in uphold- 
ing the assignment. The execution in blank 
must have been for the express purpose of 
enabling the holder, whoever he might be, to 
fill it up. If intended to have been filled up 
in the name of the first transferee, there 
would have been no necessity for its execu- 
tion in blank; Barker might have completed 
the instrument." The right to fill the blank 
in a blank transfer of stock is recognized by 
the supreme comt of Massachusetts in Se- 
wall V. Boston Water Power Co., 4 Allen, 277. 
Matthews clearly had the right, having ad- 
vanced the sum of twenty-five thousand dol- 
lars upon the supposed securitj- of this blank 
assignment of stock, to-fiU up the blank with 
his own name and with the place of his resi- 
dence, and whatever was necessary to make 
the instrument complete as an assignment 
and transfer to him of the shares described in 
the certificate. The case finds that the cash- 
ier signed the assignment in blank for the 
piirpose and with the intention of restoring 
the pledge to Coe. But even if he went fur- 
ther, and agreed with Coe that Coe should 
fill the blank with his own name, such pri- 
vate understanding between him and Coe 
would not have affected the rights of third 
parties who parted with their property in 
good faith without negligence, upon the faith 
of the certificate of the cashier that the bank 
imdertook to assign, and did assign, to who- 
ever might be the lawful holder of the in- 
strument, the amount of stock described 
therein. As above quoted from Nelson, G. J., 
"If intended to have been filled up in the 
name of the first transferee, there would 
have been no necessity for its execu- 
tion in blank." Prothingham "might have 
completed the instrument." What possible 
explanation can be given of the course of the 
cashier in giving to Coe an assignment in 
blank rather than a transfer to Coe himself, 
other than to enable Coe to dispose of the 
certificate so that the holder could take his 
title directly from the bank, and that the in- 
strument might be used according to the 
well-known usage of dealing with stock cer- 
tificates, passing from one purchaser to an- 
other without the inconveniences and delays 
consequent upon manifold ti'ansfers on the 
records of the corporation? If the bank in- 
tended to limit the assignment to a particular 
assignee, or to a less number of shares than 
the number described in the ceitificate, the 
limitation should have appeared in the as- 
signment. The assignment in blank purports 
to assign what is described in the certificate 
to the lawful holder, whoever he may be, 
who may fill the blank. The signature is 
given for the purpose of ti-ansfemng title; 
and whenever the blank is filled, a contract 
of sale is established between tlie party who 
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lias signed the blank assignment and tlie 
person whose name is rightfully filled in as 
assignee- 
It is contended in behalf of the bank that 
the transfer in blank created no liability or 
obligation on the part of the bank to Mat- 
thews, because the circumstances under which 
the certificate was received by the bank and 
surrendered to Coe indicate clearly that the 
act of the cashier in signing and transferring 
the certificate to Coe was performed with 
the intention of restoring the pledge to Ooe 
in discharge of the duty of the bank as 
pledgee after the purposes of the pledge 
were answered, and not with any purpose 
of a sale of the certificate or the stock sup- 
posed to be represented by it. But there 
is nothing in the case to show any knowl- 
edge on the part of Matthews of any such 
intention on the part of the cashier. The 
certificate purports to be a certificate that 
the bank held the shares as collateral, but 
does not show that they were collateral for a 
debt of Coe's to the bank. Such a certificate 
of stock with the transfer in blank of a re- 
sponsible bank might, in the ordinary course 
and usage of dealing in stocks, pass through 
the hands of many successive purchasers. 
The possession of the certificate would afford 
no indication that the holder of it was the 
person who had originally transferred it to 
the bank as collateral. If Goe had consented 
to a sale by the bank of the collateral to pay 
his debt, or if the bank had in any way ac- 
quired the right to sell it, and had sold it. 
if the assignment had been in blank, the 
purchaser would have been in the same con- 
dition, and Matthews, In dealing with such 
a purchaser, would have received no bet- 
ter evidence of title against the bank than he 
received from Coe. Had the bank desired 
to sell this stock, and placed it in the hands 
of a broker with a blank transfer in the 
usual course of business, Matthews, in buy- 
ing from the broker, would have received no 
better evidence of title against the bank than 
in the present case. The mere words "as 
collateral" in the instrument do not tend to 
put the purchaser on inquiry, except so far 
as relat^ to the authority of the bank to 
dispose of the collateral as between the bank 
and its debtor. If this inquiry had been 
made, it would only have resulted in the in- 
formation that the assignment was made in 
its actual form by the joint act and eon- 
sent of the debtor and the bank. The name 
of the pledger was not settled in the certifi- 
cate, as is requii'ed by the statute of Mas- 
sachusetts (Gen. St Mass. c." 68, § 13). In 
fact, if Matthews had gone to the bank to 
make inquiries, he could only have learned 
that, Coe having paid his debt to the bank, 
the certificate had been surrendered to him 
by the bank with a transfer in blank. There 
would have been nothing in this informa- 
tion to lead him to doubt the genuineness of 
a certificate to which the bank had given 
cun-ency by its signature, and on the faith 



of which he would have learned the bank 
had loaned twenty thousand dollars, which 
had been paid. The bank or the cashier did 
not then doubt the genuineness of the in- 
strument, and no inquiry at the bank would 
have inspired doubts in the mind of Mat- 
thews, there being no such doubts in the 
minds of the officers of the bank. Nor is it 
perceived how the bank can contend with 
any show of reason that Matthews was negli- 
gent in not inquiring at the office of the rail- 
way corporation. If the duty of making such 
an inquiry was incumbent on any one, it 
was surely incumbent on the bank to ascer- 
tain the genuineness of the instrument before 
they gave currency to it, and lulled suspicion 
and doubt by the responsibility of their own 
signature.- The answer to aU the positions 
taken by the defendant as to notice to Mat- 
thews from the words "as collateral" in the 
instrument, is that there is nothing to con- 
nect Coe with those words. There is noth- 
ing on the face of the papers, and there was 
nothing in the fact of the possession of the 
instrument by Coe, to show that he was the 
person for whose debt the stock was held as 
collateral. Had not Matthews a right to sup- 
pose, upon receiving this certificate authenti- 
cated by the signature of the bank, that they 
had obtained the certificate themselves from 
the railroad company in the usual way, thus 
preventing the possibility of fraud or forgery 
before receiving as collateral for a loan and 
before authenticating it with their signature? 
It is difficult to see in what respect Matthews 
was negligent - 

The defendant, on the other hand, negli- 
gently placed confidence in Coe to obtain a 
transfer from the railroad company of the 
two hundred shares on which they loaned 
the sum of twenty-two thousand dollars, in- 
stead of taking their certificate directly from 
the company. But the negligent act which 
especially imposes upon them a liability in 
this case is, that they delivered the forged 
instrument to Coe, authenticated by their 
signature in blank to a transfer, thus giving 
to it a currency and negotiability which it 
would not have possessed had they made 
the ti-ansfer directly to Coe. Thus the bank 
put it in the power of Coe to commit the 
fraud on Matthews on which this suit is 
founded. 

In McNeil v. Tenth Nat. Bank, the language 
of the opinion is precisely applicable to a 
case like the pre'sent: "Such, then, being the 
nature and effect of the documents with 
which the plaintiff intrusted his brokers, 
what position does he occupy towards per- 
sons who in reliance upon those documents 
have, in good faith, advanced money to the 
brokers or their assigns on a pledge of the» 
shares? When he asserts his title, and claims 
as against them that he cannot be deprived 
of his property without his consent, cannot 
he be truly answered, that. by leaving the cer- 
tificate in the hands of his brokers, accom- 
panied by an instrument bearing his own 
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signature which purported to be executed 
for a consideration, and to convey the title 
away from him, and to empower the bearer 
of it irrevocably to dispose of the stcct, he 
in fact 'substituted his trust in the honesty 
of his broicers for the control which the law 
gave him over his own property,' and that 
the consequences of a betrayal of that trust 
should fall upon him who reposed it, rather 
than upon innocent strangers from whom 
the brokers were thereby enabled to obtain 
their money?" If the bank only intended 
to revest in Coe whatever it acquired from 
him, it would have been perfectly easy to 
have limited the transfer to that extent only. 
A private understanding that such was the 
intention between Ooe and the cashier could 
not affect the rights of those who, if misled, 
were misled by the acts of the bank. If the 
bank, by giving to Coe the transfer in blank 
with its signature, exhibited him to the 
money-dealing public as having the compe- 
tent right of pledge and disposal, with all 
the usual evidences of such right, it substi- 
tuted its trust in the honesty of Coe for the 
control which the bank should have exer- 
cised itself over the transfer of the insti-u- 
ment, and should sufEer the loss consequent 
upon his betrayal of the trust, rather than 
to suffer it to fall upon an innocent stranger. 

If the conditions upon which the apparent 
right of control which the bank conferred 
upon Coe were not expressed on the face of 
the instrument, but remained in confidence 
between the bank and Coe, the case is not 
distinguishable in principle from that of an 
agent who receives secret instructions quali- 
fying or restricting an apparently absolute 
power. Jarvis v. Rogers, 15 Mass. 389; Pick- 
ering V. Busk, 15 East, 38; Fatman v. Lo- 
bach, 1 Duer, 354; New York & N. H. R. Co. 
V. Schuyler, 34 N. Y. 31. 

One of two innocent parties must suffer 
in this case by the fraud of Coe. Under 
similar circumstances, courts have repeat- 
edly held that the party must suffer who has 
exhibited the greater degree of negligence. 
The leading case on the indorsement of bills 
of lading, Iiickbarrow v. Mason, 2 Term R. 
63, is an authority on this point. See also 
Lobdell V. Baker, 3 Mete. [Mass.] 469; Pol- 
hiU V. "Walter, 3 Barn. & Adol. 114. 

The bank is precluded from setting up the 
fact of the forgery of the instrument, because 
it would be a wrong on its own part and an 
injury to others whose conduct has been in- 
fluenced by the acts and omissions of the 
bank, Swayne, J., in Merchants' Bank v. 
State Bank, 10 Wall. [77 U. S.] 645, says. 
"Estoppel in pais presupposes an error or a 
fault, and implies an act in itself invalid. 
The rule proceeds upon the consideration that 
the author of the misfortune shall not him- 
self escape the consequences and cast the 
burden upon another." Clifford, J., recog- 
nizes this principle in his dissenting opinion 
in that case: "If a bank may be held liable 
in any case upon a certificate of their cashier 



that a check is good when they have no funds 
of the drawer, it is not because the cashier 
is authorized to make such certificate, but 
because the bank is bound by his representa- 
tion, notwithstanding it is false and unau- 
thorized." An estoppel is a salutary rule 
which prevents a man from proving that to 
be false which he has once represented to be 
true, when others have acted on the faith of 
his representation. 

The fact that Matthews has also a right 
of action against Coe, who is a convict and 
a bankrupt, does not preclude him from a 
remedy against the bank. Gurney v. Wo- 
mersley, 4 El. & Bl. 133. 

Upon the facts as agreed in this case, the 
plaintiff is entitled to judgment, and, accord- 
ing to the agreement of parties, the case is 
to be referred to an auditor to assess the 
damages. Judgment accordingly. 



Case No. 9,S87. 

' MATTHEWS v. MATTHEWS. 

[Cited in Kain v. Gibboney, Case No. 7.595. 
Nowhere reported; opinion not now accessible.] 



Case Wo. 9,S88. 

MATTHEWS v. MATTHEWS, 
[2 Curt. 105.] 1 

Circuit Court, D. Massachusetts. Get. Term, 
1854. 

Pleading at Law — Debt on Awakd — Plea op 
Revocation — General Issue — Notice op 
Award — Damages and Costs — General De- 

MURBER. 

1. There being four counts in a declaration, 
each founded on an alleged submission and 
award, a plea purporting to answer the whole 
action, but alleging only a revocation of one 
submission, and not showing which one of the 
four alleged, is bad on general demurrer. 

2. A plea to an action of debt on an award, 
that the referees never made any such award as 
is averred in the declaration, is bad, as amount- 
ing to the general issue. 

3. Ordinarily, notice of an award need not be 
averred; aliter if it be specially provided in the 
submission that notice shall be given to the par- 
ties. 

4. An averment that an award was duly pub- 
lished, is equivalent to an averment, that the no- 
tice of the award, required by the submission, 
was given. 

5. An action of debt lies for two sums, dis- 
tinctly awarded, the one for damages, and the 
other for costs; and the omission to add them 
together, and go for the sum of both, as a sum 
single, is bad only on special demurrer, 

6. A count on ail award, that on the delivery 
of a release and the payment of a sum of money 
by the defendant to the plaintiff, the plaintiff 
was to deliver a release to the defendant, no 
averment of readiness or offer by the plaintiff to 
release the defendant, is bad on general de- 
murrer. 

[Cited in Smith v. Boston & M. R. Co., 88 
Mass. (6 Allen) 270.] 

7. A count showing differences, a submission 
of them, an award upon those differences, of a 

1 [Reported by Hon. B. R. Cortis, Circuit 
Justice.] 
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sum of money to the plaintiff, though very gen- 
eral, is good on general demurrer. 

This was an action of debt in four counts. 
As the questions arose upon a part of the 
pleadings, it is necessary to set out then: sub- 
stance. The declaration was as follows: 

First count For that whereas certain dif- 
ferences having arisen and being depending 
between the said plaintifiE [Edward Mat- 
thews] and the said defendant [Nathan Mat- 
thews], the said plaintiff and defendant here- 
tofore, namely, on the eighth day of July, in 
the year of our Lord one thousand eight hun- 
dred and fifty-two, at Boston, aforesaid, by a 
certain indenture bearing date, namely, the 
day and year aforesaid, after reciting, among 
other things, that the said parties had had 
for many years numerous transactions and 
dealings one with the other, and had at times 
stood in the relation of partners, and at other 
times in the relation of agents one for the 
other, and had at various times assumed and 
incuired liabilities one for the other, and had 
in divers other ways been connected and in- 
terested in -business and property, and that 
said plaintifE and defendant were desirous of 
settling up and closing all their matters, and 
to that end of ascertaining the time state of 
the accounts between them, and of the in- 
debtedness of one to the other, and of the re- 
spective rights and liabilities of each ui rela- 
tion to any and all matters, and to any and 
all property real and personal, and any in- 
terest therein of every nature and descrip- 
tion in any way connected with any ti'ansac- 
tion between the said plaintiff and defend- 
ant, or which was, or could be in any way a 
matter of difference between them, so that 
the respective rights of the said plaintiff and 
defendant, to any property, real and petson- 
al, or to any interest therehi, or under any 
agreement thereto, might be ascertained, and 
the reauisite acts be done, and conveyance 
made by, from, and to each party, in order to 
fix, establish, and settle such rights, and so 
that the outstanding liabilities of the said 
plaintiff and defendant, whether joint or of 
one for the other might be determined, and 
tlae same be assumed and discharged by the 
proper party, and the indebtedness of one to 
the other might be paid and satisfied, and so 
that all matters between the said plaintiff 
and defendant, or in regard to which there 
was or could be any difference between them, 
might be adjusted, settled, and closed up, did 
refer and submit all said matters so by them 
desired to be settled as aforesaid, to the arbi- 
ti-ation and decision of James "W. Convers, 
Harrison Fay, and Abel G. Farwell, mer- 
chants, and doing business in said city of 
Boston, arbitrators indifferently elected and 
named as well by and on the part and behalf 
of the said defendant, as by and on the be- 
half of the said plaintiff, and in and by said 
indenture did empower said Convers, Fay, 
and Farwell, in any award they or a major- 
ity of them might make and publish in rela- 
tion to any and all of the matters submitted 
16FED.CAS. — 71 
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to them as aforesaid, to direct either said 
plaintiff or defendant to specifically perform 
any contract subsisting between them, the 
said plaintiff and defendant, to convey and 
transfer to the other any property, real or 
personal, or any interest therein, to make all 
draft orders or assignments, to assume, pay, 
satisfy, and discharge any outstanding lia- 
bilities, and to pay to the other any sums 
of money as the said Convers, Fay, and 
Farwell, or a majority of them, should deem 
proper, to carry out and effectuate the settle- 
ment of the matters so submitted to said Con- 
vers, Fay, and Farwell, as aforesaid, (and 
the said plaintiff and defendant, in and by 
said indenture, did covenant and agree with 
each other to stand to, abide, and perform 
any and all the orders, decisions, and awards 
of said Convers, Fay, and Farwell, or a ma- 
jority of them, of and concerning the matters 
so submitted to them, the said arbitrators, 
as aforesaid, as the same should from time 
to time be made known to said plaintiff and 
defendant.) And in and by said indenture it 
was further provided, that all the expenses 
and costs of said reference, so made as afore- 
said, should be borne equally by the said par- 
ties, and the said arbitrators were empow- 
ered in any award which they, the said arbi- 
trators, or a majority of them, might at any 
time make, to fix the costs of said proceed- 
ings under said indenture, so far as the same 
should then have been had. And the said 
plaintiff further saith, that the said Convers, 
Fay, and Farwell, having taken upon them- 
selves the burden of said arbitration, did in 
due manner, namely, on the thirtieth day of 
September, in the year of our Lord one thou- 
sand eight hundred and fifty-three, at Bos- 
ton aforesaid, duly make and publish their 
award of and concerning the said matters so 
submitted to said Convers, Fay, and Farwell, 
as aforesaid, and did, among other things, 
thereby award that there was due and owing 
from the said defendant to the said plaintiff 
the sum of thirty-three thousand eight hun- 
dred and twenty-seven dollars and seventy- 
eight cents, and did, among other things, or- 
der and award that the said defendant should 
pay to the said plaintiff the said sum of thir- 
ty-three thousand eight hundred and twenty- 
seven dollars and seventy-eight cents, within 
forty days from the said thirtieth day of 
September, with interest from said last-men- 
tioned day. And did, by the said award, 
among other things, find, that the costs and 
expenses of said arbitration were forty-four 
hundred dollars, and did award that the said 
Nathan should pay one moiety tliereof, name- 
ly, the sum of two thousand two hundred dol- 
lars, and that the said Edward should pay 
one moiety thereof, namely, the sum of two 
thousand two hundred dollars, as by said 
award, reference being thereunto had will 
more fuUy appear; which said award was 
afterwards, namely, on the day and year last 
aforesaid, in Boston aforesaid, duly published 
and made known to both the said parties. 
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And the said plaintiff avers, that the said de- 
fendant did not, nor would not, within said 
forty days from the said date of said award, 
pay to the said plaintiff the said sum of thir- 
ty-three thousand eight hundred and twenty- 
seven dollars and seventy-eight cents in the 
said award mentioned, or any part thereof, 
nor hath he since paid the same, nor any part 
thereof, although requested so to do. And 
the plaintiff further avers, that the said de- 
fendant did not and would not pay the said 
half of said costs and expenses, namely, two 
thousand two hundred dollars, so awarded to 
be by him paid as aforesaid, and that the 
plaintiff was by reason thereof, ^and in con- 
sequence of such refusal of the defendant, 
obliged to pay, and did pay, the whole of 
said costs and expenses, namely, said sum of 
four thousand four hundred dollars, where- 
by an action hath accrued to the said plain- 
tiff to demand and have of and from the said 
defendant, the said sum of thirty-thr-ee thou- 
sand eight hundred and twenty-seven dollars 
and seventy-eight cents, with interest there- 
on from the date of said award, and the said 
sum of two thousand two hundred dollars, 
yet the defendant hath not yet paid the said 
sums or any part thereof. 

Second count. Also for that whereas here- 
tofore, namely, on the eighth day of July, 
in the year of our Lord eighteen hundred 
and fifty-two, divers other controversies and 
disputes had arisen, and were then depend- 
ing between the said plaintiff and the said 
defendant, for the detei-mination whereof the 
said plaintiff and the said defendant, on the 
same day and year aforesaid, at Boston afore- 
said, by a ceitain other agreement of sub- 
mission bearing date the same day and year 
aforesaid, mutually submitted themselves to 
stand to the award and detei-mination of 
James W. Convers, Harrison Fay, and Abel 
T. Farwell, or any two of them, arbitratoi-s 
indifferently named, elected and chosen by 
and between the said parties to arbitrate, 
award, order, judge, and determine of and 
concerning the same controvei*sies and dis- 
putes as the same should be made known to 
the said plaintiff and defendant. And tiie 
said plaintiff, in fact, says, that they, the 
said Convers, Fay, and Farwell, the said 
arbitrators, having taken upon themselves 
the burden of the said arbitration, they, the 
said Convers, Fay, and Farwell, afterwards, 
on the thirtieth day of September, in the year 
of our Lord eighteen hundred and fifty-three, 
at Boston aforesaid, did make their cei"tain 
other award of and conceniing the premises 
so referred to them as aforesaid, in writing 
under their hands and seals, ready to be de- 
livered to the said parties, or either of them 
who should desire the same, bearing date the 
same day and year last aforesaid; and by the 
said last-named award, they, the said Con- 
vers, Fay, and Farwell, did award and de- 
termine among other things, that the said de- 
fendant should pay to the said Edward the 
certain other sum of thirty-three thousand 



eight hundred and twenty-seven dollai"s and 
seventy-eight cents within forty days from 
the date of said award; and further, by the 
said award, they, the said arbitrators, did 
order and award that the said defendant 
sihould also, within said forty days from said 
date of said award, make, execute, and de- 
liver to the said plaintiff a release under seal 
of him, the said defendant, his heii-s, execu- 
tors, and administratoi-s, of and from each 
and all debts, controvei"sies, variances, lia- 
bilities, rights, claims, demands, causes of 
action, and matters and things whatsoever, 
whether at law or in equity, which he, the 
said defendant had, or might, or could have 
had at said date of said agreement of sub- 
mission, against the said plaintiff, and all 
other matters and things in relation to which 
there was or might have been any difference 
between said plaintiff and defendant at the 
said date of said agreement of submission, 
excepting certain claims against the said 
plaintiff for moneys which were in and by 
said award ordered to be paid by the said 
plaintiff to the said defendant, and excepting 
the claim which tlie said defendant had upon 
and against the said plaintiff, that said plain- 
tiff should, for and during the continuance of 
a certain lease in said award mentioned, save 
said defendant harmless for or on account 
of any breaches of the covenants or condi- 
tions of said lease as in said award was 
ordered and provided; and fuither, by the 
said award, they, the said arbitratoi-s, di-l 
order and award that upon the payment to 
the said plaintiff by the said defendant of the 
said sum of thirty-three thousand eight hun- 
dred and twenty-seven dollars and seventy- 
eight cents with interest as aforesaid, and 
upon the delivery to the said plaintiff of said 
release from' said defendant as aforesaid, he, 
the said plaintiff, should execute and deliver 
to the said defendant a release under seal by 
him the said plaintiff, his heirs, executors, 
and administrators, of and from each and 
all debt controvei-sies, variances, liabilities, 
rights, claims, demands, whatsoever causes 
of action and matters and things, whether 
at law, or in equity, which he, the said plain- 
tiff had a right, or could have had, against 
the said defendant at the said date of said 
agreement of submission, and of and from all 
other matters and things in relation to which 
there was or might have been any difference 
between the said plaintiff and defendant, at 
the said date of said agreement of submis- 
sion, excepting a claim which the said plain- 
tiff had against said defendant to have a 
certain lease mentioned in said award as- 
signed to him the said plaintiff by the said 
defendant as is ordered and provided in and 
by said award; "afid'the plaintiff avei-s, that 
the said defendant did not, nor would, with- 
in said forty days from the date of said 
award, nor at any other time hitherto, pay 
or cause to be paid to the said plaintiff the 
said sum of thirty-three thousand eight hun- 
dred and twenty-seven dollai"s and seventy- 
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eight cents, or interest thereon, which by the 
said award was to have been paid by the 
said defbndant to the said plaintiff within 
said forty days according to the form and 
effect of said award, but therein wholly fail- 
ed and made default, and by reason of the 
premises and of the said sum of money still 
remaining wholly due, in arrear, unpaid, and 
unsatisfied, an action hath accrued to the said 
plaintiff to demand and have of and from the 
said defendant, the said sum of thirty-three 
thousand eight hundred and twenty-seven 
dollars and seventy-eight cents, with interest 
thereon from the date of said submis^on, 
yet the defendant hath not paid the same or 
any part thereof. 

Thh:d count Also, for that whereas the 
said defendant, on the day of the date of 
this writ, at Boston aforesaid, was indebted 
to the said plaintiff in the sura of thirty-three 
thousand eight hundred and twenty-seveji 
cloUars and seveniy-eight cents, upon and by 
virtue of a certain other award made by 
James "W. Convers, Harrison Fay, and Abel 
G. Farwell, on a certain other submission, 
before that time made by the said plaintiff 
and the said defendant to the award and 
determination of the said Convers, Fay, and 
Farwell, concerning certain matters In differ- 
•ence then depending between the said plain- 
tiff and the said defendant, and upon which 
said refei-ence the said Convers, Fay, and 
Farwell awarded that the said defendant 
should pay to the said plaintiff the sum of 
money aforesaid within forty days from the 
thirtieth day of September now last past, 
with Interest thereon from the said last- 
mentioned day,* and the plaintiff avers that 
the said defendant did not, nor ^ould, with- 
in said forty days, nor at any time hitherto, 
pay to the said plaintiff the said sum of 
thirty-three thousand eight hundred and 
twenty-seven dollars and seventy-eight cents, 
or any part thereof, whereby and by reason 
of the non-payment whereof, an action hath 
accrued to the said plaintiff to demand and 
have of and from the said defendant the sum 
aforesaid. Yet the defendant hath not paid 
the sum nor any part thereof. 

Fourth count like first, with omission of the 
part in parenthesis. 

2d. Plea. Actio non, &c., because the said 
instiTiment referred to by the plaintiff, and 
set forth in his writ as an award between 
these parties, and alleged to have been made 
and published on the thirtieth day of Sep- 
tember last, was not made and published on 
that day, and was not signed till long after 
all authoWty of the persons alleged to have 
been referees between the parties by the 
plaintiff had been terminated by the plaintiff 
himself, and this the defendant is ready to 
verify. Wherefore he pi*ays for judgment 
if the plaintiff ought to have and maintain 
his action against him. To this plea the 
plaintiff demurred generally, and it was 
joined. 

6th Plea, Actio non, &e., because he sdys 
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that the persons alleged by the plaintiff to 
have been referees between the parties, never 
made any such award as the plaintiff alleges, 
and this he is ready to verify; wherefore he 
prays judgment if plaintiff ought to have and 
maintain his action against him. To this 
plea the plaintiff demurred specially, assign- 
ing for cause that It amounted to the general 
issue. 

nth Plea. Actio non, &c., because he says 
tliat the plaintiff by an instrument under 
the hand and seal of the plaintiff, and bear- 
ing date the thiitieth day of October, 
eighteen hundred and fifty-three, did, before 
the said persons named as referees had made 
any decision between the parties under tlie 
submission set forth by the plaintiff, revoke 
the said submission, and this the defendant 
is ready to verify; wherefore he pi-ays judg- 
ment whether the plaintiff ought to have 
and maintain this action against him. 

To this plea the plaintiff replied: 1. And 
the said plaintiff, as to the said plea of the 
said defendant by him eleventhly pleaded to 
the second count of the said declaration, says 
that he the said plaintiff by reason of any 
thing by the said defendant in that plea al- 
leged ought not to be baiTed from having 
and maintaining his aforesaid action thereof 
against him the said defendant; because he 
says that subsequently to the making of the 
said alleged revocation, the said plaintiff and 
defendant- mutually consented that said 
referees should proceed under said submis- 
sion, and make their award thereon, and 
mutually agreed to stand to and abide the 
award of said referees, thereunder, and the 
plaintiff says that the said referees did make 
their award of and concerning the premises 
so submitted, as in said second count of the 
declaration is alleged and pleaded. And this 
he the said plaintiff is ready to verify; 
wherefore he prays judgment and his debt 
aforesaid, together with his damages by 
him sustained on occasion of the detention 
thereof to be adjudged to him, &c. 2. And 
the said plaintiff, as to the said plea of the 
said defendant by him eleventhly pleaded to 
the fourth count of the said declax-ation, says 
that he the said plaintiff, by reason of any 
thing by the said defendant in that plea al- 
leged ought not to be barred from having and 
maintaining his aforesaid action thereof 
against him the said defendant, because, pro- 
testing that the defendant did not revoke said 
submission in manner and form as he has 
In ^ils said plea alleged, for replication never- 
theless the plaintiff says, (that after the mak- 
ing* of said award by said referees, as in 
fouith count alleged, namely, on the first day 
of December last past, the said defendant 
and plaintiff mutually agreed to accept and 
stand to and abide said award, and as well 
the said defendant as the said plaintiff as- 
sented to and then ratified and confirmed the 
said award and the acts and authority of the 
said referees in making and publishing said 
award.) And this he the said plaintiff is 
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ready to yerify; wherefore he prays judg- 
ment and his debt aforesaid, together -with the 
damages by him sustained on occasion of the 
detention thereof to be adjudged to him, &c. 
To these replications the defendant demurred 
generally, which was joined. 

Bartlett & Thaxter, for plaintiff. 
0. G. Loring and C, M. Ellis, contra. 

CURTIS, Circuit Justice. This Is an ac- 
tion of debt upon awards, set out in four 
counts in the declaration. Among other 
pleas the defendant has pleaded, secondly, 
as follows: (Here the second plea, as set out 
above, was read.) There are four counts in 
this declai-ation purporting to be for four dis- 
tinct causes of action, and this plea is plead- 
ed to all. It begins in bar of the action. 
Yet its subject-matter can answer only one 
count. It avers that "the instrument re- 
ferred to by the plaintiff, and set forth in his 
writ, as an award between these partis, 
and alleged to have been made and published 
on the thirtieth day of September last, was 
not made," &e. There are three such in- 
stmments declared on. The plea, if good, 
can answer but one of them, and there is no 
means of knowing which one it is intended 
to answer. For both these reasons the plea 
is bad. First, because it is pleaded to the 
whole declaration, when it contains an an- 
swer to only one count; second, because it is 
impossible to decide which of these counts 
it was Intended to answer. This is not the 
only defect in the plea. As already stated, 
there are four counts In the declaration. In 
three of them, an award founded on an in- 
strument of submission is declared on. In 
the other count, no instrument of submission 
is referred to. The plea relies on a revoca- 
tion of an insti-ument of submission as a bar 
to the action. Manifestly it cannot bar the 
count in which no such insti*ument is men- 
tioned, and which is in no way dependent on 
it, and as the plea is to all the counts, and 
fails to answer one of them, it is bad on de- 
murrer. The sixth plea is as follows: (Here 
the sixth plea, as set out above, was read.) 
This plea denies what the plaintiff would be 
obliged to prove under the general issue, 
and consequently is bad for that cause, 
which has been specially assigned in the de- 
murrer taken to it. 3 Barb. 56; Wats. Arb. 
208. 

Without making any serious effort to sup- 
port these pleas, the defendant insists that 
it will appear that the declaration is also 
bad. It was objected to the first count, 
that though it shows a special agreement in 
the submission to perfoi*m the orders and 
awards of the referees as the same should 
from time to time be made known to the 
parties, it is not averred that notice was 
given to the defendant of the award therein 
declared on. Ordinarily, notice by the plain- 
tiEf to the defendant, of an award, is not nec- 
essary to be averred or proved, because the 
first lies as much in the knowledge of the de- 



fendant as of the plaintiff. 2 Saund. 62, note 
4; Child V. Horden, 2 Bulst. 144. But where, 
as in this case, it is specially provided that 
notice of the award shall be given to the par- 
ties, it is no award, until such notice is giv- 
en. Id. It should appear in this count, by 
some sufficient averment, that notice was 
given to the defendant, of the award de- 
clared on. The court avers that the award 
was duly made and published. The word 
"duly," would not, of itself, be sufficient to 
supply the want of a substantive allegation 
of a fact, necessary to the validity of the 
award. Everard v. Paterson, 2 Marsh. 308, 
6 Taunt 645. But "duly published," is an 
averment that the kind of publication re- 
quired by the submission was made. For 
publication is made by notice from the arbi- 
trator to the parties that his award is in 
readiness and can be known to them if they 
choose to know it; this amounts to notice 
and publication of the award, and such a 
publication satisfies a requirement in a sub- 
mission, that notice of the award shall be 
given to the parties. MacArthur v. Camp- 
bell, 5 Bam. & Adol. 518; Musselbrook v. 
Dunkin, 9 Bing. 605. This objection to the 
first count is, therefore, not sustained. 

It is further objected to the first and fourth 
counts, that the action of debt will not lie 
for two sums distinctly awarded, the one for 
damages and the other for costs. This is not 
tenable. Every action of debt on- a judg- 
ment is open to the same objection, for judg- 
ments are for one sum assessed as damages, 
or awarded as the debt, and another for 
costs. There is a technical defect in these 
counts in the declaration, that they do not 
add the two amounts together, and go for 
the sum of both as a sum single; but I do 
not consider this to be bad on general de- 
murrer. It is also urged that these counts 
show that the award was of a sum of money 
"among other things." But it does not ap- 
pear that any of these "other things" were 
awarded to the plaintiff, and so it is not 
a valid objection to an action of debt. The 
objections which have been made to the first 
and fourth counts are not sustained. 

The second count alleges an award, that 
upon the payment by the defendant to the 
plaintiff, of a sum of money and the delivei-y 
of a release, the plaintiff was to deliver a re- 
lease to the defendant; and without an aver- 
ment that the plaintiff was ready or willing, 
or offered to deliver his release, it goes for 
the recovery of the money. I am of opinion 
that a readiness by the plaintiff to release 
and notice to the defendant of such a readi- 
ness, were necessary to be averred. Taking 
the statements in the declaration to be tnie, 
the acts of the parties were to be concur- 
rent, and an action cannot be sustained by 
either without averring and proving a readi- 
ness on his part to perform and notice there- 
of, or something sufficient to dispense thei-e- 
with. 1 Chit PL 359. For this cause, I hold 
the second count bad in substance. 



[16 Fed. Cas. page 1125] 

Wbetlier an action of debt -will lie for a 
sum of money, wliere that, togetliei- witli a 
release, was awai-ded, I do not determine. 
See 1 Saund. 201a, note 1; Cro. Car. 137; 12 
aiod. 84. The second count having been 
held bad for another cause, and that count 
alone showing an award of releases, it is not 
necessary to decide that question. 

I consider the third count good. It is very 
general, but I believe it contains all that is 
necessary. It shows certain differences ex- 
isting between the parties, a submission of 
them to referees named, and an award upon 
those differences, of a sum of money to the 
plaintiff, pursuant to the submission. This 
may be a good title; and as it is confessed 
by the demurrer, it is suflacient 

Having thus held all the counts, except the 
second, good, it remains to consider the elev- 
enth plea, and the replications thereto. Ques- 
tions of great nicety have been argued upon 
the demurrer taken to the replications of this 
eleventh plea. But as the first of these 
replications which are demurred to, goes to 
support the second count only, and as that 
has already been held to be bad, and as I 
consider the plea to which this other repli- 
cation is made, as also bad, I shall not ex- 
press an opinion thereon. It was suggested 
at the bar, that a decision of these ques- 
tions might have an important bearing upon 
questions, which are expected to arise on the 
trial of the issues of fact But it cannot be 
now known that those questions will be pre- 
sented then, precisely as they are now, upon 
these pleadings. Their aspect may be more 
or less varied when they shall arise out of 
the evidence, and I do not think a decision 
of them can be anticipated, without some 
risk of injustice. It is far safer to decide 
them, when all the facts on which they de- 
pend shall be before the court, rather than 
to attempt to do so now, upon certain ab- 
stract averments in the pleadings. The elev- 
enth plea is bad for the same cause as the 
second plea. It shows, in bar of the whole 
action, a revocation of one submission only. 
Four submissions are shown by the declara- 
tion. The result is that the second count, 
and the second, sixth, and eleventh pleas are 
bad. The other counts are good. 
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MATTHEWS et al. v. MENEDGER et al. 

[2 McLean, 145.] i 

Circuit Court, D. Ohio. July Term, 1840. 

jDDGSfEST— On Trespass— Bar— Ei.ECTios— Prin- 
cipal AND Agent — Ixdemnifioation — Special 
Lien— Possession — Interest as Dasiages. 

1. A judgment against one of several joint 
trespassers, is no bar to an action against an- 
other individual for the same trespass. 

2. Having several judgments for the same 
trespass, the plaintiff may make his election on 
which one he will take out execution. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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3. In such a case there can be hut one satis- 
faction. The same rule applies in the action of 
trover, for successive conversions, by different 
individuals, of the same property. 

4. The record of a judgment for the same 
cause can only be received in evidence to bar the 
plaintiffs' action, or lo show that certain- pro- 
ceedings, under it, have operated to change the 
right of property, 

5. "Where a person becomes an agent to pur- 
chase wheat, or any other article, and a. part of 
the money raised to pay for the wheat was ob- 
tained on his credit, he may withhold the deliv- 
ery of the wheat, until he is indemnified. And 
this is especially the rule where the principal is 
insolvent, and the liability of the agent to pay is 
about to be enforced. 

6. A factor has a lien for all advances, on ac- 
count of his principal, for balances due, or for 
liabilities incurred in the course of their busi- 
ness. But this lien is special, and is connected 
with the possession of the property. 

[Cited in Jordan v. James, 5 Ohio, 100; Mc- 
Graft v. Rugee, 60 Wis. 409, 19 N. W. 531.] 

7. If the property be voluntarily ddivered, 
the Hen is extinguished, and can not be reas- 
serted. But if the delivery be special, so that 
the factor still retains the control of the prop- 
erty, the lien is not relinquished. 

8. A jury, in the exercise of their discretion, 
may give interest on the value of property eon- 
verted, as a part of the damages. 

[This was a suit for damages by Matthews 
and Hopkins against P. & B. L. Menedger.] 

Ewing & Stansbery, for plaintiffs. 
Vinton & Wright, for defendants. 

OPINION OF THE COURT. This is a.n 
action of trover, for a flatboat, and five thou- 
sand bushels of wheat, in barrels and sacks. 
It was proved that the plaintiffs were mer- 
chants in Baltimore, and in September, 1836, 
they made a contract with MeCourtney and 
Read, merchants of Wheeling, to purchase for 
them a large quantity of wheat, which they 
were to have shipped to the plaintiffs by the 
way of New Orleans. Platboats were to be 
used in conveying the wheat to New Orleans. 
At the time of the contract the plaintiffs ad- 
vanced to MeCourtney and Read ten thousand 
dollars, in two drafts of five thousand dollars 
each, which were paid at maturity. Me- 
Courtney and Read despatched an agent, by 
the name of Matthews, to Parkersburg, who " 
made a contract with Chevalier, a resident 
of that place, to purchase the wheat at five 
per cent, upon the cost; MeCourtney and Read 
to furnish the money. The sum of one thou- 
sand dollars was paid in a check by Mat- 
thews, and this Chevalier stated was sufficient, 
as it would enable him to make a small ad- 
vance to tne farmers on the purchase of the 
wheat. Chevalier having purchased about 
four thousand bushels of wheat, called on 
aicCourtney and Read for money to complete 
the payments on this purchase, who drew a 
bill of exchange on E. Dorsey, for three thou- 
sand dollars, payable to the order of Cowgill 
& Son, at some bank in Baltimore. This bill 
was accepted by Dorsey, and made payable to 
Chevaliei*, by the indorsement of Cowgill & 
Son. It was negotiated by one of the banks 
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at Wheeling or Pittsburg, and the proceeds 
were paid to Chevalier, he being the last en- 
dorser. A flatboat was sent down to Spen- 
cer's farm, near Parkersburg, by McCourtney 
and Read, in charge .of Ford, to receive the 
AVheat. Shortly after this McCourtney and 
Head failed, and made an assignment of their 
effects. Before this was done they applied 
to Forsythe and Attm-bury, of Wheeling, to 
become the agents of the plaintiffs, and repre- 
sented that, they having advanced money 
to buy wheat, it was just that the wheat 
purchased should inure to their benefit. The 
proposed agency was accepted by Forsythe 
and Atturbury, and they despatched Mat- 
thews, as their agent, to Chevalier to inform 
him of the failure of McCourtney and Eead, 
and that the wheat belonged to the plaintiffs; 
and he was, also, authorized to inform Cheva- 
lier that the bill for three thousand dollars, 
indorsed by him, would not be paid. Mat- 
thews communicated this intelligence to Chev- 
alier before the loading of the boat was 
completed, there having been placed on board 
of it between fifteen hundred and two thou- 
sand bushels. This was the first intimation 
received by Chevalier that the plaintffs had 
any interest in the wheat. He acted as the 
agent of McCourtney and Read, and supposed 
he made the purchase on their account. There 
was no more wheat delivered on board the 
boatafter the arrival of Matthews; and Chev- 
alier directed Ford to take the boat to GaUi- 
polis, where he would meet him. The boat 
w'as taken to Gallipolis, and, on the arrival 
of Chevalier, he sold the wheat to the defend- 
ants, with the barrels in which a part of it 
was contained; the sacks they returned to 
the boat. The defendants paid to Chevalier 
eighteen hundred dollars for the wheat; and, 
owning a merchant mill, they manufactm-ed 
it, and sent the flour to New Orleans, where it 
was sold at a good profit. Before the sale of 
the wheat to the defendants they admitted that 
Chevalier informed them of the circumstan- 
ces, but what those circumstances, thus com- 
municated, were, does not appear from the 
evidence. 

The defendants offered in evidence the rec- 
ord of a judgment, in If: 39, against Chevalier, 
in favor of McCourtney and Read, in the 
state of Virginia, in an action of trover for 
the same wheat. And, on the record, there 
was an indorsement that the suit was brought 
for the benefit of Matthews and Hopkins. 
To the introduction of this record the plain- j 
tiffs objected, as it was not between the same 
parties, and could for no legal purpose be re- 
ceived in evidence. But the defendant's coun- 
sel insisted that it was evidence, if not as a 
bar to the plaintiffs' action, to show where 
the legal right to the wheat was vested, to 
influence the jury in their assessment of dam- 
ages in the present action; and, also, to show 
that, by the judgment in Virginia, the right of 
property, in the wheat, became vested in Cheva- 
lier. The form of the action in Virginia was 
the act of the attorney, and if he, by mistake, I 
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brought the action in the names of McCourtney 
and Read instead of the plaintiffs, that should 
not operate to theirprejudice. So far as that ac- 
tion was concerned, the plaintiffs were bound 
by the acts of their attorney, as matters of 
form as well as to matters of substance, but 
beyond these they were not bound- The in- 
doi-sement on the record, that the suit was 
brought for the use of the plaintiffs, is a fact, 
which it is not perceived can be received as evi- 
dence in this case. The indorsement was the act 
of the attorney, and cannot affect the rights of 
the plaintiffs in any other suit. Nor can the 
court perceive how the damages, recovered 
in the Virginia judgment, can influence the 
jury in the present case. The parties are 
different, and the evidence is different. How 
then can the jury be guided, or in the least 
degree influenced, by the verdict in Virginia ? 
If the Virginia judgment can be received in 
evidence, it must be received in bar of the 
plaintiffs' action, or to show a change of prop- 
erty. 

The defendants' counsel do not insist that, 
under the circumstances, the Virginia judg- 
ment is a bar to the present action. To con- 
stitute a bar the judgment must not only have 
been for the same subject matter, but between 
the same parties. Did the Virginia judgment 
operate to vest the right of property- in Chev- 
alier, the defendant? That this effect must 
be given to the judgment, is strongly insisted 
on by the defendant's counsel. And if this 
position be sustained there is an end to the 
present action. For, if the i-ight of property 
to the wheat was in Chevalier, his sale to the . 
defendants can not be shaken. How can the 
obtainment of the judgment operate a change 
in the right of property? Before the rendition 
of the judgment the plamtift's had the right of 
property, and a demand against Chevalier for 
converting ic to his own use; and after the 
judgment this demand remains, though it has 
assumed a different form. 

A judgment against one of several joint 
ti-espassers is no bar to an action against 
either of the others. There is some con- 
flict of decision on this point, but the weight 
of authority, and the current of modern deci- 
sions, sustain the above principle. All joint 
trespassers ai-e liable severally as well as 
jointly, and the rule is well established, that 
there may be several judgments against dif- 
ferent individuals for the same trespass, but 
only one satisfaction. Wright v. Lathrop, 2 
Ohio, 33; 8 Cow. 43; 1 Johns. 290. After 
several judgments are obtained for the same 
trespass, the plaintiff may make his election, 
on which judgment he will take out execu- 
tion; and, having done this, he can not pro- 
ceed on the other judgments. From this it 
appears that one joint trespasser can not 
plead in bar a prior judgment agauist an- 
other for the same trespass; but to be a good 
bar the plea must state that the prior judg- 
ment has been satisfied, or, at least, that the 
plaintiff has elected to take the judgment by 
issuing execution on it Where the judg- 



[16 Fed. Cas. page 1127] 



CCase No. 9,289; MATTHEWS 



ment has been satisfied, -which extinsuislies 
the demand of the plaintiff, for the value of 
the property, the right of the property must, 
consequently, vest in the defendant He has 
paid its value to the plaintiff, and, in addi- 
tion, perhaps, something for the manner in 
which the property Tvas taken. But before 
this satisfaction the defendant can set up no 
color of right to the property, on the ground 
that a judgment has been obtained against 
him for its value. Tlie same rule that ap- 
plies in a case of joint trespassers, in regard 
to the plea of a prior judgment in bar, and 
the change of property, must apply -with 
equal, if not greater, propriety, in succes- 
sive actions of trover, brought against dif- 
ferent individuals, for the conversion of the 
same property. 

In the case under consideration the judg- 
ment against Chevalier did not vest the pi-op- 
erty in him, and, consequently, he had no 
right, on this ground, to sell it to the de- 
fendants. And. if the defendants, on de- 
mand, refused to deliver the property to the 
plaintiffs, they were guilty of a conversion, 
and are liable in this action. From these 
considerations the couxi; think the record of 
the Virginia judgment is not evidence to bar 
the plaintiffs' action; to influence the jury ui 
their assessment of the damages in this case; 
to show in whom the legal right to the prop- 
erty is vested; or, for any other conceivable 
legal purpose. Before the jury the counsel 
contended that the right of property was 
clearly shown, by the evidence, to be in the 
plaintiffs. That McCourtney and Eead acted 
as their "agents, and received from them ten 
thousand dollars. That the indorsement of 
the draft, by Chevalier, for the three thou- 
sand dollars, gave him no lien on the wheat 
purchased. That it was an ordinary case of 
indorsement, which gave the indorser no 
specific lien on -the property of the drawer, 
when it might happen to come into his hands. 
But that, if a lien could arise out of this 
transaction, the delivery of the wheat, by 
Chevalier, on board of the plaintiffs' boat, 
and to Ford, their agent, who had charge of 
the boat, it was relinquished, and can not 
afterwards be asserted. That this delivery 
placed the wheat as much out of the power 
and control of Chevalier, as if it had been 
delivered into the warehouse of the plaintiffs. 
That the lien of a factor or agent is insepa- 
rable from the actual or implied possession 
of the property. That a tortious possession 
does not divert the lien, but that every volun- 
tary relinquishment of the possession of the 
properly is an abandonment of 'the lien. 
That the greater part of the wheat pur- 
chased was not delivered, and that to such 
part, if a lien existed, the plaintiffs could 
set up no claim, as against Chevalier, with- 
out indemnifying him. That it was not 
shown that Chevalier had paid more than 
one half of the three thousand dollar bill, 
though he had the bill in his possession; and 
having retained more than half of the wheat 



purchased, and the sum of eighteen hundred 
dollars received from the defendants, he was 
bound, in justice, to account to the defend- 
ants for any "loss or damages they should 
sustain by the purchase of the wheat. That 
if the plaintiffs should recover in this action, 
they' would still be losers, by the failure of 
McCourtney and Read, about eight thousand ^ 
dollars, and that Chevalier could have no 
ground of complaint, if he, by giving credit 
as an indorser to the same firm of McCourt- 
ney and Read, should, also, sustain a loss 
which, at mosi would be very small in com- 
parison with the plaintiffs'. 

These positions were all controverted by 
the counsel for the defendants, and they in- 
sisted there was no such delivery of the 
wheat, in question, as divested the lien of 
Chevalier. The court instructed the jury, 
substantially, as follows: 

After recapitulating the evidence, as above 
stated, you must be satisfied, gentlemen, that 
the legal right of property in this wheat was 
in the plaintiffs, before you can" find in their 
favor. And this the plaintiffs insist has been 
shown by the contract with McCourtney and 
Read, the advance to them of ten thousand 
dollars, and the fact of the purchase of the 
wheat, by Chevalier, under then* direction. 
So far as it regards this right, it can be of 
ao importance, whether Chevalier had any 
knowledge of it or not. He, no doubt, until 
after the failure of McCourtney and Read, 
considered himself as their agent in pur- 
chasing the wheat. And he looked to them, 
only, for the necessary funds. But this could 
not, in any respect, affect the agency for the 
plaintiffs, under which McCourtney and Read 
acted. It is by no means necessary, in estab- 
lishing their right, for the plaintiffs to show 
that the same money advanced to McCourt- 
ney and Read was handed over to Chevalier. 
Having made the advance, McCourtney and 
Read were bound, in good faith, to purchase 
the wheat and pay for it; and so far as such 
purchase was made by themselves or their 
agent, as against them, the legal right to the 
wheat, was, unquestionably, in the plaintiffs. 
If the indorsement, by Chevalier, of the three 
thousand dollar draft, was one of ordinary 
occurrence, as contended by the plaintiffs' 
counsel, it is dear that it gave him no specllle ■ 
lien on the property of the drawer. But is 
this the character of that transaction? Chev- 
alier had engaged to purchase wheat for Mc- 
Courtney and Read, and had, in fact, pur- 
chased four thousand bushels, at one dollar 
per bushel, having received from them an 
advance of one thousand dollars; he calls 
upon them for funds to complete his pay- 
ments, and the sum of three thousand doUara 
is raised, partly on his credit And about 
the time he was to deliver the wheat, he is 
informed that McCourtney and Read had 
failed, and that the bill which he had in- 
dorsed would not be paid. Under these cir- 
cumstances had not Chevalier a right to 
withhold the deliveiy of the wheat until he 
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was indemnified? The court think he had, 
whether such delivery was demanded by Mc* 
Courtney and Read or the plaintiffs. In 
making- the purchase Chevalier acted as the 
agent of McCourtney and Read; and the rule 
■ of law which appUes to a factor will apply 
equally to him. A factor has a lien oh the 
property of the principal, in his hands, for all 
advances made, and for any balance that 
may be due. The lien, also, exists for re- 
sponsibilities incurred by the factor for the 
principal, in the general course of their busi- 
ness. And this is, especially, the case where 
the principal is insolvent, and the liability 
of the factor is about to be enforced. 3 Har. 
& J. 339; 6 Greenl. 51-57; 10 Wend. 318; 2 
Kent, Comm. 638, 639. 

No case could well be imagined which 
could more strongly illustrate the propriety 
and justice of the i-ule, which gives a lien 
for responsibilities incurred, than the one un- 
der consideration. But this lien is put an 
end to by a voluntai-y delivery of the prop- 
erty. And this ease must turn on the fact 
of the delivery of the wheat, by Chevalier, in 
the boat, to Ford, the agent of McCourtney 
and Read, or of the plaintiffs, it matters not 
which. The boat was purchased by Mc- 
Courtney and Read for the plaintiffs, in pur- 
suance of their contract, and the manage- 
ment of the boat was committed to Ford. 
It seems from fifteen hundred to two thou- 
sand bushels of wheat were delivered on 
board of this boat by Chevalier. This was 
done before he was informed of the insolvency 
of McCoui-tney and Read; that the wheat 
belonged to the plaintiffs; and that the bill 
he had indorsed would not be paid. Now, 
if there was an unconditional delivery of 
this wheat to the agent of the plaintiffs, or 
of McCourtney and Read, the lien was aban- 
doned. The factor or agent can not stop 
property in transitu, where he has volun- 
tarily delivered up the possession of it, on 
any pretence that he has a lien upon it for 
advances made on account of the prineipaL 
Having parted with the possession of the 
property he has relinquished his lien and can 
not reassert it The owner may, In some 
eases, regain the possession of propeity, sold 
and delivered by him, and hold it until the 
payment of the consideration shall t>e re- 
ceived. But this can not be done by a factor 
whose interest is special, and connected with 
the possession. If you shall find that the 
delivery of the wheat was conditional, and, 
in fact, made to Ford as the agent of 
Chevalier, and to be subject to his control, 
then there was not such a delivery as divest- 
ed Chevalier's lien, and the plaintiffs must 
fail in their action. If the wheat had been 
lost between the place where it was put on 
board of the boat and Gallipolis, whose loss 
would it have been? This may illustrate the 
character of the delivery. For if there was 
such a delivery as to make the loss that of 
the plaintiffs, then there is no ground on 
which the lien of Chevalier can be enforced. 
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With the possession he parted with the lien. 
But, on the contrary, if the loss, had one oc- 
curred, could have been charged to Chevalier, 
then he did not part with the possession, or 
the lien connected with it 

The jury will determine from the evidence 
as to the effect of the delivei-y of this wneat, 
under the above rule. It is immaterial, if 
you shall find for the plaintiffs, whether the 
defendants had notice or not of the foregoing 
circumstances, prior to their purchase of 
the wheat For if the lien of Chevalier was 
extinguished by a delivery of the property, 
he could convey no right to it which can de- 
feat the plamtiffs' title. A demand of the 
property, by the plaintiffs, under such cir- 
cumstances, and a refusal by the defendants, 
is all that is necessary to sustain the action. 
Should you find for the plaintiffs, you have a 
right, in the exercise of your discretion, to 
include interest on the value of the property 
sold to the defendants from the time of its 
conversion, as a part of the damages. 

The jury could not agree on their verdict, and 
they were discharpted by the court, and the 
cause was continued. 

At the subsequent term the case was submit- 
ted to the jury on, substantially, the sniue 
charge, when tlie jury found for the plaintiffs. 
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MATTHEWS v. OFFLEY. 
[3 Sumn. 115.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1837. 

Shipping— Penalties— Action— How Brocght— 

Destitute Seamen — Refusai, to TiiANsroRT — 

Ameuican Seamen — Who Are— Desertion. 

1. An action for a forfeiture or penalty must 
be brought in the name of the government, and 
not of a private person, unless some other mode 
IS expressly provided by statute. 

[Cited in United States v. Chapel, Case No. 

14,781; Briscoe v. Hinman, Id. 1,887; 

United States v. Willetts, Id. 16,<)99.] 
[Cited in Ransdell v. Patterson, 1 D. C. Ct. 

of App. 491.] 

2. Under the act of congress of 1803,' e. 62, 
[2 Story's Laws, 883; 2 Stat. 203, e. 9J, providing 
for the recovery of a penalty, for the benefit of 
the United States, where a master refuses to 
take destitute seamen on board and transport 
them to the United States, the action for the 
penalty must be brought in the name of the 
United States, and not of the consul or vice- 
consul. 

3. Under the act above mentioned, the certifi- 
cate of the consul is prima facie evidence of the 
refusal of the master to take the seamen on 
board, and of all the facts stated in the enact- 
ing clause, which are necessary to bring the case 
within the penalty. 

[Approved in Bnrbank v. People, 90 III. 55!5. 
Cited in Holmes v. Hunt 122 Mass. 517.] 

4. If a seaman be entitled to the privileges of 
an American seaman, and be destitute, the con- 
sul is the proper judge as to the ship on board of 
which he should be placed for his return to the 
United States. 

5. Foreigners, while employed as seamen in 
tte merchant-ships of the United States, are 

1 [Reported by Charles Sumner, Esq.] 
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deemed to be "mariners and seamen of the 
United States," within the language and policy 
of the act of 1803, c. 62 [c. 9]. 
[Cited in United States v. Parsons, Case No. 

16,002; Dustin t. Murray, Id. 4,201; Re 

Ah Tie. 13 Fed. 293.] 

6. The tact of desertion from an Am erican 
ship, — ^whether she be in port or not at the 
time when the seaman becomes destitute, — does 
not supersede the authority of the consul to re- 
quire anotlier American ship to bring liim to 
the United States, 

[Cited in Ee Ah Tie, 13 Fed. 293.] 

Error to the district court of Massachusetts 
in an action of debt, brought by the defend- 
ant in error, against the plaintiff in error, 
to recover the penalty of one hundred dol- 
lars, prescribed by the act concerning con- 
suls, &c., of the 28th February, 1803 (Act 
1803, e. 62 [2 Stoi-y's Laws, 883; 2 Stat 203, 
c. 9]), for his refusal, as master of the brig- 
Gem, to take a destitute seaman of the Unit- 
ed States on boai'd at the port of Smyrna, at 
which the defendant in error was vice-consul 
of the United States. 

The declaration was in substance as fol- 
lows:— "For that the said ilatthews, hereto- 
fore, to wit, on the 28th day of September 
last past, was the master and commander of 
a certain brig called the Gem, a ship or ves- 
sel of the said United States, owned by cer- 
tain citizens thereof, whose names are as yet 
unlcnown to the said vice-consul; and which 
said brig, then lying in the port of Smyrna 
aforesaid, being a foreign port, was bound to 
the port of Boston, a port in the said United 
States; and he, the said Matthews, then and 
there being the master of said brig, was re- 
quested by the said vice-consul to take on 
board the said brig one William Mann, being 
tlien and there a destitute seaman of the said 
United States, and to transport the said 
Slann to the port of Boston aforesaid; and 
the said vice-consul then and there tendered 
to the said Matthews the sum of ten dollars, 
as a compensation for receiving and trans- 
porting the said Mann as aforesaid; but the 
said Matthews did then and there wholly re- 
fuse to receive the said Mann on board the 
said brig, against the law, peace, and dignity 
of the said United States, and contrary to 
the form of the statute of said United States 
in such case made and provided; By reason 
whereof, and by force of said statute, the 
said Matthews has forfeited and become lia- 
ble to pay the sum of one hundred dollars, 
to be recovered for the benefit of the said 
United States, by the said vice-consul, in his 
own name. Yet the said Matthews, although 
often required, has not paid to the said con- 
sul the said sum," &c. 

Upon the trial upon the issue of nil debet in 
the district court [case unreported], a verdict 
was found for the original plaintiff, upon 
which judgment was entered; and a bill of 
osceptions being taken at the trial by the 
original defendant, the cause was now 
brought to this court. 

The bill of exceptions was in substance as 



follows:— To maintain the issue on his part, 
the plaintiff's counsel offered in evidence the 
ceilificate of the plaintiff, as vice-consul of 
the United States for the port of Smyrna, 
which is in the words and figures following, 
viz.: 

"Consulate of the United States. I, David 
W. Offley, vice-consul of the United States, 
hereby certify, that on the twenty-eighth day 
of the present month of September, as vice- 
consul aforesaid, I requested Richard Mat- 
thews, master and commander of the brig 
Gem, of Boston, of the burthen of one hun- 
dred and sixty-one tons, or thereabouts, then 
being a vessel belonging to a citizen or citi- 
zens of the United States, and lying in the 
port of Smyrna, to take on board his said 
brig William Mann, a seaman of the United 
States, and then being destitute within my 
oflaclal district, and to transport him to Bos- 
ton, the port for which the said brig was 
then destined and soon to sail, on such terms 
not exceeding ten dollars for the said sea- 
man; and that I then and there tendered to 
him, the said Richard Matthews, the sum of 
ten dollars for the said seaman as a compen- 
sation for receiving and transporting him as 
aforesaid, the said seaman being ready to be 
received (and then and there present) by the 
said Richard Matthews on board his said 
brig. But the said Richard Matthews, then 
and there and ever afterwards, altogether re- 
fused and neglected to receive the said sea- 
man on board his said ship, and to" transport 
him as aforesaid. In faith whereof, I have 
made this certificate under my hand and offi- 
cial seal, at Smyrna, this 30th day of Sep- 
tember, one thousand eight hundred and thii'- 
ty-six. (L. S.) (Signed) David W. Offlley, 
Vice-Consul." 

"I, David W. OfBley, vice-consul, do here- 
by certify that the foregoing is a true copy 
from the original, existing in the register of 
this consulate. Witness my hand and the 
seal of office, at Smyrna, this 30th day of 
September, 1836. David W. Offley, Viee-Con- 
sul." 

This was objected to as evidence of any 
facts therein, stated, except the refusal of the 
defendant to take said seaman on board, but 
the district judge admitted the said certifi- 
cate as prima facie evidence of all the facts 
therein certified to. The plaintiff's counsel 
also produced and put into the case a custom- 
house copy of the list of the crew of the ship 
Mars for the voyage referred to in the depo- 
sition hereinafter mentioned, and the name of 
the said William Mann there appeared as one 
of the said crew. 

The defendant's counsel requested the 
judge to order the plaintiff to be nonsuited, 
because the action should have been in the 
name of the United States, and not in the 
name of this plaintiff; but the judge ruled 
that the action was rightly brought in the 
name of this plaintiff. 

The defendant's counsel further requested 
the judge to instruct the jury, that if the said 
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seaman had deserted from the ship Mars at 
Smyrna, the <;onsul had no authority to re- 
quire the defendant to take the said seaman 
on board his vessel, while the Mars was ly- 
ing in the port of Smyrna, hut should have 
restored him to the ship Mars; and that 
while the Mars was lying in the port of 
Smyrna, the said seaman was not a dis- 
tressed seaman within the meaning of the 
statute on which the action was founded. 
And he further reqiuested the said judge to 
instruct the juiy, that, if the said William 
Mann was a British seaman, he had no Amer- 
ican character, except while he continued to 
be one of the crew of an American ship, and 
that, by deseiling from the Mars in the port 
of Smyi'na, his American character was at 
an end, and he was no longer entitled to pro- 
tection and relief as an American seaman. 
But it was left to the jury to consider and 
determine, whether it was satisfactorily 
proved by the evidence given, that the said 
William Mann v,'as an Englishman, or a de- 
serter from the ship Mars; or whether the 
ship Mars was in the port of Smyrna when 
the defendant was required by the consul to 
receive the said Mann on board the brig Gem, 
of which he was master. And the jury were 
further instructed by the judge, that the con- 
sul might rightfully judge on board of what 
vessel, then being in the port of Smyrna, be- 
longing to a citizen of the United States, and 
bound to the United States, he would place 
the said William Mann, if then and there a 
destitute mai-iner of the United States in that 
port, though it were now proved, that the 
said William was at that time an English 
subject, and a deserter from the ship Mai's; 
that, having acquired the character of a mar- 
iner of the United States, by becoming one of 
the crew of the ship Slars, in manner above 
stated, he was, if destitute or in distress, en- 
titled to relief from the consul of the United 
States, under the act of congress on the sub- 
ject; and the consul might rightfully require 
the defendant to receive him on board for 
conveyance to the United States, on the terms 
specified in and by the act aforesaid; and 
that the defendant, master of the ship Gem, 
could not legally refuse compliance \^ith such 
requirement, on the gi'ound, that the ship 
Mars, of which the said William Mann was 
one of the mariners, was at that time in the 
port of Smyrna. 

B. R. Curtis, for plaintiff in error. 

Mr. Mills, Dist Atty., for the other side. 

STORY, Circuit Justice. Three questions 
have been made and argued at the bar. The 
first is, whether the present action is well 
brought by the vice-consul in his own name 
to recover the penalty, or whether the action 
ought not to have been brought in the name 
of the United States. Upon general princi- 
ples, where a pecuniary penalty or forfei- 
ture is inflicted for any public offence or 
wrong, it seems clear, that the action to re- 



cover the penalty or forfeiture must be 
brought in the name of the government, and 
not in the name of any private part}', unless 
some other mode for the recovery is pre- 
scribed by some statute; and the usual rem- 
edy in cases of a pecuniary penalty is an ac- 
tion or information of debt by the govern- 
ment itself. Es; parte Marquand [Case No. 
9,100]. This is the rule of the common law; 
and, therefore, it has been held, that a suit 
will not lie by a common informer for such 
a penalty, unless power is given to him for 
that purpose by statute (Fleming v. Bailey, 
5 East, 313); neither will an indictment lie 
far such a penalty, unless also specially al- 
lowed by statute (Rex v. Malland, 2 Strange, 
828; Ex parte Marquand [supi-a]), for it is 
properly recoverable as a debt in a court of 
revenue, by the government; and is in no 
just sense, a criminal proceeding. The whole 
question on this point, then, resolves itself 
into this: whether the present action by the 
vice-consul has bfeen authorized by any stat- 
ute of the United States. 

The act of 1S03, c. 62 [c. 9], on which this 
suit is founded, in the 4th section, makes it 
the duty of our consuls and vice-consuls, 
&c., to provide for destitute seamen within 
their districts; and requires all masters of 
American vessels bound to some port of the 
United States on request of our consuls and 
vice-consuls, &c., to take such seamen on 
boai'd, and transport them to the United 
States upon certain terms and conditions 
prescribed by the act; and inflicts upon the 
masters a penalty of §100 for refusing so to 
do. Nothing is said in the act as to the per- 
son by whom, or the mode in which, this 
penalty shall be sued for or recovered "for 
the benefit of the United States, in any court 
of competent jurisdiction." Now, this sec- 
tion is a substitute for the seventh section of 
the act of 1792, c. 24 [1 Stat 255], on the 
same subject, which the act of 1803, c. 62, 
§ 5 [2 Story's Laws, 8S3; 2 Stat. 203, c. 9], 
has repealed; and which prescribed, that the 
penalty therein provided for the like refusal 
of the masters, should be sued for and re- 
covered "for the benefit of the United States, 
by the said consul or vice-consul in his own 
name, in any court of competent jurisdic- 
tion." The omission of these latter words in 
the act of 1803, ,c. 62 [c. 9], would seem to 
furnish a clear proof of a change of the leg- 
islative intention as to the mode of suing for 
the penalty; and it seems to me, is decisive 
of the question. The omission of the words 
must be attributed to design, and leaves no 
ground, upon which a court of justice can 
presume any right or authority of the consul 
or vice-consul, &c., to sue; since the whole 
penalty is to be for the benefit of the United 
States. The second section of the act of 
1803, e. 62 [c. 9], furnishes also an indirect 
argument to the same effect. By that sec- 
tion, the masters of American ships, on their 
arrival in foreign ports, are required to de- 
posit the ship's papers with the American 
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consul or vice-consul, &c.; and it inflicts up- 
on the master, for the refusal or neglect so 
to deposit them, a penalty of §500, which is 
to be recovered "by the consul, or vice-con- 
sul, &c., in his own name, for the benefit of 
the United States, in any court of compe- 
tent jurisdiction." The common maxim is, 
"Expressio unius est exClusio alterius." If 
the legislature meant to provide for the re- 
- CO very of the penalty in the same manner, 
in each case, they would have naturally used 
the same language, and have inserted the 
same provisions. But, if we are satisfied 
that the omission was purely the result of 
accident, or negligence, or mistake, it would 
not aid the court on the present occasion; for 
courts of justice are not at liberty to supply 
the defects of legislation, even if they were 
at liberty to presume them to be unintention- 
al, or founded in mistake or negligence. My 
opinion is, therefore, that" this point is fatal 
to the veiy foundation of the present suit. 
But counsel on each side have requested the 
court to give an opinion upon the other points 
in the cause, in order to settle the merits of 
the controversy, which would otherwise be 
brought forward in another suit, in the name 
of the United States. 

The next question is to the ruling of the 
learaed judge of the district court, in admit- 
ting the certificate of the vice-consul, stated 
in the bill of exceptions, as prim.l facie evi- 
dence of all the facts therein certified; where- 
as, the counsel for the original defendant 
contended, and now contend, that it was not 
evidence, except of the refusal of the de- 
fendant to take the seaman on board. The 
fourth section of the act of 1803, after the 
provisions which have been already alluded 
to, proceeds to declare, "And the certificate 
of such consul or commercial agent, given 
under his hand and official seal, shall be 
prima facie evidence of such refusal, in any 
court of law having jurisdiction for the re- 
covery of the penalty aforesaid." The whole 
question turns upon what is to be under- 
stood as intended to be included in the stat- 
ute. Is it the dry naked fact, that the mas- 
ter refused to take a seaman on board, giv- 
ing his name, at the request of the consul, 
&c.? Or does the statute mean by the words 
"such refusal," a refusal under the circum- 
stances stated in the preceding part of the 
section? My opinion is, that the latter is the 
true interpretation of the statute. It meant 
to provide, that the certificate should con- 
tain and be evidence, prima facie, of all the 
facts stated in the enacting clause of the 
section, which is necessary to bring the case 
within the penalty; for all those facts are 
indispensable to make it "such refusal" as 
the statute contemplates. Upon any other 
construction the enactment would be wholly 
nugatoiy for all the purposes of enforcing 
the statute; since evei*y material fact to en- 
force the penalty must be proved aliunde the 
certificate. The statute placed confidence in 
the consul, as a public officer, bound to the 



performance of highly responsible duties, 
and meant to make his certificate the proper 
and ordinary proof, though not conclusive 
proof, of all the facts to sustain a suit for 
the penalty. That is to say, it meant that 
he should certify, that the seaman was a 
seaman of the United States, was destitute, 
that he requested the master of an American 
ship, bound to the United States, to take 
him on board and transport him to a port of 
the United States, for the statute compensa- 
tion, with a proviso that he should not be 
compelled to take more than two seamen 
for 6vei*y one hundred tons burthen of the 
ship, and that he refused so to do. "Such 
refusal," and no other, would constitute an 
offence within the statute; and such refusal 
and no other is to be certified. Now, the 
present certificate contains the allegations of 
these necessai*y facts; and none other; and, 
therefore, it seems to me, that it was prop- 
erly admissible, in the whole, according to 
the ruling of the district judge. 

The third and last question is, as to the 
instruction given to the jury by the disti'ict 
judge upon the prayer of the counsel for the 
original defendant. The instruction in sub- 
stance was, that the consul was the proper 
judge on board of what American vessel he 
would place the seaman (William Mann), if 
destitute; that if he was an English subject, 
and a deserter from another American ship 
(The Mars), then in the same port of Smyrna, 
yet, having acquired the character of a seS.- 
man of the United States by becoming one of 
the- crew of the Mars, he was, if destitute, 
entitled to relief from the consul, and the 
consvfi might rightfully require the original 
defendant to take him on board; and the de- 
fendant could not lawfully refuse to take 
him on board, on the ground of his being a 
deserter from the Mars, and her being in the 
same port. 

In regard to the first part of the instruc- 
tion, it does not seem to me that there can 
be any real gi'ound for doubt. If a seaman 
be entitled to the privileges of an American 
seaman, and be destitute, the consul is the 
proper judge on board of what ship he should 
be placed, for his retm-n to the United States. 
In regard to the other parts of the instruc- 
tion, it has not been contended that no other 
destitute seamen are within the act of 1803, 
c. 62 [e. 9], except those who are American 
citizens. It is notorious, that our laws au- 
thorize and allow foreigners to be employed 
as seamen in the merchant-ships of the Unit- 
ed States; and while so employed, they are 
clearly within the protection of our laws; 
and it seems to me they are to be deemed to 
be "mariners and seamen of the United 
States," within the language and policy of 
the act of 1803, c. 62 [c. 9]. There seems a 
studious caution in the act not to confine the 
relief to American citizens; but to give the 
benefit of it to all seamen in the merchant 
service, whether natives or foreigners. But 
the argument is, that foreigners are no longer 



MATTHEWS (Case No. 9,290) 



[16 Fed- Gas. page 1132J 



to be considered as holding the character of 
"mariners and seamen of the United States," 
than while they actually helong to a ship of 
the United States in that character. I great- 
ly doubt if that proposition is maintainable 
in its full extent Many cases may be stated, 
in which such a construction would involve 
great inconveniences and hardships, and be 
repugnant to the sound policy of the act. 
Suppose, for example, an American ship, with 
some foreigners composing a part of her crew, 
should be totally lost by shipwreck on a for- 
eign coast; or should be captured and con- 
demned in a foreign countiy; or should be 
sold in a foreign country; it would be a 
violent construction of the act to insist, that 
because the foreign seamen were absolved 
from their contract by such a disaster or sale, 
they were to lose their character as Am erican 
seamen, although they were intent upon an 
immediate return to the country for the pur- 
pose of engaging anew in our merchant's 
service, and they and their families had a 
known domicil in the United States. Sup- 
pose a foreign seaman should be left ashore 
by one of our ships, on her departure from a 
foreign port, by accident, or mistake, or de- 
sign; it would be difficult to support the doc- 
trine, that he thereby lost his character as 
an American seaman in such a case, if his 
avowed domicil was m the United States. 
I do not know, that it ought to make any 
difference, if the ease should be that of a 
foreign seaman voluntarily discharged from 
an American ship in a foreign port; or turned 
ashore for gross misconduct; or compelled to 
quit the ship from cruelty or gross ill treat- 
ment by the officers of the ship; if in each of 
these cases the seaman had his domicil in the 
United States, and had a bona fide intention 
to return to and remain in our marine serv- 
ice. It seems to me, that, where a fox-eign 
seaman has once acquired a domicil in the 
United States, and is engaged in our mer- 
chants' service, and retains, if I may so say, 
the habits of that service, and upon every 
discharge from one ship still has the animus 
revertendi to that service and domicil, he 
must be treated as intending to retain his 
acquired character of an American seaman, 
and his acquired American domicil. Some 
overt act on his own part, such as engaging 
in some foreign .service, or resuming his orig- 
inal native character, or disowning his Amer- 
ican character and domicil, seems to me indis- 
pensable to rebut the presumption that he 
still attaches himself to the American service. 
It does not strike me that his desertion from 
another American ship, at least, unless fol- 
lowed up by engaging in some foreign serv- 
ice, ought to have such an effect. If his 
desertion be without good cause and unjusti- 
fiable, although he has broken the shipping 
articles on his side, it is not dissolved. He 
cannot shake off his contract in this way. 
He is still in contemplation of law a sea- 
man of the ship from which he deserted, and 



may be compelled to retm*n to duty. If, on 
the other hand, upon his desertion the mas- 
ter justifiably declines to take him on board 
again, and cuts him adrift from the ship's 
seiTice, he will then be discharged from the 
ship's service; but it by no means follows, 
that he is to be deemed discharged from the 
American marine service altogether, or that 
he has ceased, ipso facto, against his will, to 
be entitled to the protection of American sea- 
men. I am, therefore, by no means prepared 
to admit that the fact of desertion from the 
Mars, if f uUy established, would, in this case, 
prove that the seaman was not entitled, if 
destitute, to the privileges of the act. 

Nor do I think that the fact of the Mars 
being in port, supposing the seaman to have 
deserted from her, would per se establish 
that he was not a destitute seaman within 
the sense of the act. If the master of the 
Mars would not receive him on board again, 
he might be truly said to be a destitute sea- 
man, if he could not find any other employ- 
ment in the American service. The fact that 
the Mars was at the time in port would be a 
strong ingredient in the case to establish that 
he was not a destitute seaman, if he would 
have been received again on board of the 
ship for duty. But of itself it cannot he held, 
in point of law, as conclusive proof that lie 
was not destitute. But I do not find that 
this point was ever required to be put to the 
jury under this aspect. Nor do I find any 
thing in the insti-uctions of the district judge 
which precluded the jury from taking this 
matter into consideration, as matter of fact. 
For these reasons it does not appear to me, 
that there is any error in the instruction of 
the district judge given to the jm-y. The 
mere dry fact, that a seaman has deserted 
fi'om an American ship, whether she be in 
port or not at the time, when the seaman 
became destitute, does not seem to me to 
supersede the authority of the consul to re- 
quire another American ship to bring him to 
the United States. If the ship, from which 
he has deserted, has left the port, I do not 
understand, that the argument insists, that 
the consul may not, if he is destitute, re- 
quire him to be brought home in another ship, 
ilere desertion, then, does not oust the con- 
sul's authority, or disqualify the seaman 
from the protection and assistance intended 
by the act. The fact of the ship's being still 
in port, from wiich he deserted, does not, 
in" point of law, show, that he is not destitute, 
however proper, as a matter of fact, it may 
be for the consideration of the jury on that 
point. 

Upon the whole my opinion is, that the two 
last objections to the ruling of the disti-ict 
judge are not maintainable. But, inasmuch 
as the suit is not brought in the name of the 
United States, and the vice-consul is not au- 
thorized by law to bring it in his name, the 
judgment must be reversed. Judgment re- 
versed accordingly. 
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MATTHEWS v. SKATES et al. 

[1 Fisb. Pat Cas. 602; Merw. Pat. Inv. 663,] i 

Circuit Court, S. D. Alabama. April, 1860. 

Patents— iNvENTiok — When Reached— Date of 

Patent— Idea First Pekpeoted— SiMiLAKiTr 

OP Stkucture— Equivalests. 

1. It is not until-^he reflections, investigations, 
and experiments of the inventor have reached 
such a point of maturity that he not only has 
a clear and definite idea of the principle and of 
its application, but has reduced his idea to prac- 
tice and embraced it in some distinct form, that 
it can be said that he has achieved a new and 
useful invention. This must necessarily be 
sometime, more or less, before the date of the 
patent, and sometime, more or less, after the 
first conception by the inventor. 

2. To defeat a patent, it must appear that the 
invention was substantially communicated to the 
patentee by some other person, so that, without 
the exercise of any inventive power of his own, 
he could have applied it to practice. 

3. Though others may have previously had 
similar ideas, and may have experimented upon 
them, the person who first perfected the idea and 
made it capable of practical use, is the inventor, 
and entitled to a patent. 

4. Similarly in the structure, appearance, and 
effect of two things, is presumptive evidence 
of their being made in the same way. 

5. It is not necessary to constitute an in- 
fringement that- a man should work by the 
specifications contained in the patent. . He might 
not even know there was such a patent, and yet 
infringe it 

6. Where a patent is granted for a compo- 
sition made of several ingredients, it covers 
and embraces known equivalents of" each of the 
ingredients. 

7. An equivalent of any substance is another 
substance having similar properties, and produc- 
ing substantially the same effect 

This was an action [by William J. Mat- 
thews against B. S. Skates and others] on 
the case tried before Judge Jones and a jury, 
to recover damages for the alleged infringe- 
ment of letters patent psfo. 5,767], for an 
"improved composition for metallic packing 
in steam engines," granted to Green S. Cox, 
October 2, 1849. The invention consist :;d of 
a composition of lead, zinc, tin, and anti- 
mony, for the purpose of forming a steam- 
tight packing. 

Anderson & Boyles and Overall & Moul- 
ton, for plaintiff. 

B. S. Dargan and F. M. Taylor, for de- 
fendants. 

JONES, District Judge, (charging jury). 
This action is brought by the plaintiff, as 
assignee of a patent issued to Green S. Cos:, 
October 2, 1849, to recover damages for an 
alleged infringement by the defendants. The 
patent to Cox, with the specifications at- 
tached, has been read in evidence to you, 
and it is admitted that it was duly assigned 
to the plaintiff in July last The defend- 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission, Merw. Pat Inv. 
663, contains only a condensed report.] 
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ants, among other grounds of defense, in- 
sist that the invention described in the pat- 
ent to Cox was previously known to and 
used by Babbitt, and is covered by a prior 
patent to Babbitt, which is also in evidence 
before you. 

That you may properly understand the na- 
ture and effect of these patents, as instru- 
ments of evidence, I will first state to you 
the object and source of the provisions of the 
patent laws. The object of the patent laws 
is to encourage inventors by securing to 
them for a limited period (fourteen years) 
the benefit of their inventions. It is not 
every invention, however, that will be thus 
encouraged. To be entitled to a patent, the 
applicant must not only be the first invent- 
or of the thing to be patented, but the in- 
vention must be new and useful. To guard 
the public as far as possible against patents 
being taken out by other persons than the 
first inventors, or for little, frivolous, use- 
less changes or inventions, a particular office 
has been established, called the "patent of- 
fice," under the superintendence of a com- 
missioner of patents. 

A number of examiners are appointed, pre- 
sumed to have skill and experience in such 
matters. Every application for a patent 
must be addressed to this office, and sub- 
jected to the scrutiny of these officers. The 
applicant must make oath that he is the orig- 
inal inventor; he must file specifications 
minutely describing his invention, and fur- 
nish accurate models or specimens of his in- 
vention. He must show that his invention 
is new and useful. All this must be done 
to the satisfaction of the proper officers of 
the government, before a patent will be 
granted. Having gone through this ordeal, 
the law very properly makes the patent, 
when issued, prima facie evidence that the 
invention is new and useful, and that the 
patentee is the first inventor. The con- 
struction of the patent to Cox, and also of 
the patent to Babbitt, presents questions of 
law for the court to decide. It is for the 
court to decide, from the language of the 
patent and the specification attached to it 
(winch is part of the patent) what is the in- 
vention embraced by Cox's patent, and what 
is the invention embraced by Babbitt's pat- 
ent, and to determine whether they are or 
are not substantially the same. The inven- 
tion of Babbitt is an improved mode for mak- 
ing boxes for axles and gudgeons in the 
manner set forth in his specifications; that 
is to say, by the casting of hard pewter or 
composition metal, of which tin is the basis, 
into said boxes, .they being first prepared 
and provided, or not, with rims or ledges, 
and coated with tin, as described in the 
specifications. This is not a patent for the 
making of tin, pewter, or any composition 
metal, but for making boxes for axles or 
gudgeons of the materials, and in the man- 
ner described in his specifications. In Cox's 
patent, some difficulty arises from a slight 
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variance between the language used in the 
first part and that used in the latter part of 
the specification. The patent recites that 
Cos "alleged that he has invented a new 
and useful improved composition for me- 
tallic packing in steam engines." In the 
specifications, Cox states that the nature of 
his invention consists in a composition of 
the following metals, to-wit: lead, zinc, tin, 
and antimony, for the purpose of forming 
a steam-tight paeliing, etc. He then states 
the proportion in which these metals are to 
be generally used in making the composition, 
and the manner in which the composition is 
formed into rings and applied as packing. 
He concludes as follows: "What I claim as 
my invention, and desire to secure by letters 
patent, is the application of the composition 
above described, for the purpose of packing 
steam engines," There is manifestly some 
difference in the language of this claim, and 
the recital of his claim in the first part of 
the patent But the granting part of the 
patent gives him an exclusive right to his 
invention, "a description whereof is given in 
the words of said Cox, in the schedule here- 
to annexed, and is made a part of these pres- 
ents." The invention described in the 
schedule or specification is therefore the 
thing patented to Cox— that is, the applica- 
tion of metallic rings, made of a composi- 
tion of lead, zinc, tin, and antimony, for the 
purpose of packing steam engines, in the 
manner described in his specification. This 
is an entirely different thing from that 
which was patented to Babbitt, and is not 
covered by Babbitt's patent. 

There are four principal and material ques- 
tions of fact for the jury to determine from 
the evidence. 1st. Was this alleged inven- 
tion of Cox new and useful? However new 
an invention may be, it can not be legally 
patented unless it was also useful; and how- 
ever useful it may be, it can not be legally 
l>atented unless it is new. If, therefore, 
you find, from the evidence, that the appli- 
cation of the composition described by Cox, 
for the purpose of packing steam engines, 
w^as not new or not useful, the patent would 
be void, and you should find for the defend- 
ants. In determining this question of fact, 
I charge you that the patent itself is prima 
facie evidence that this invention is both 
new and useful. Curt. Pat. 30; Alden v. 
Dewey [Case No. 153]. 

It is only prima facie evidence, however, 
and its effect is to throw upon the defendant 
the burden of proving that the invention is 
not new or is not useful. If the composi- 
tion described in Cox's patent was known 
and used either for packing or other pur- 
poses, before his invention of it, in a form or 
manner substantially the same as that de- 
scribed by him, it would not be a new inven- 
tion, A mere new use or application of a 
material or composition previously known 
is not a new invention. The point of time 
to which you are to look in deciding this 



question is the time of the invention. It is 
neither the date of the patent, nor is it the 
time when the idea was first conceived by 
the inventor. It is the time when the idea 
is not only distinct and complete in the mind 
of the inventor, but that idea is reduced to 
practice and embodied in some distinct form. 
Curt. Pat, 43. This must necessarily be 
sometime, more or less, before the date of 
the patent, and- sometime, more or less, after 
the first conception by the inventor. When 
the idea first entered into the mind of the 
inventor, it is, almost necessarily, in a crude 
and imperfect state. His mind will natu- 
rally dwell and reflect upon it. It is not un- 
til his reflections, investigations, and experi- 
ments have reached such a point of matm-ity, 
that he not only has a clear and definite idea 
of the principle and of the mode and manner 
in which it is to be practically applied to 
useful pui-poses, but has reduced his idea to 
practice, and embraced it in some distinct 
form, that it can be said he has achieved a 
new and useful invention. That is the real 
time of his invention, though it may be 
months or yeai's before he obtains a patent 
for it. Indeed, he would be none the less 
an inventor though he never obtained a pat- 
ent for it. In determining the question 
whether the invention was new or not, that 
is the time to which you are to look, and not 
merely the date of the patent. 

Cox, the patentee, has been examined as a 
witness before you, and he tells you he first 
conceived the idea of nsing a metallic com- 
pound for packing for steam engines. in 1837, 
when he was an engineer on a steamboat on 
the Chattahoochie river; that he experimented 
on it from time to time; that in 1817, he be- 
came part owner of a steamboat on the Chat- 
tahoochie, and then first used the composition, 
as described in his specification, and found it 
useful and succcessful. You are the judges 
of what degree of bias he labored under when 
testifying, and of what weight and credit is to 
be given to his testimony. You are also to 
give due consideration to the testimony of oth- 
er witnesses on this point, and decide upon 
the whole testimony whether the alleged in- 
vention was or was not new and useful at the 
time it was made. If you find it was not new 
or not useful, there is an end of the case, and 
you must render a verdict for the defendant. 
If, however, you find that it was new and use- 
ful, you will proceed to inquire into the next 
material question of fact, viz: 

2d. Was or was not Cox the first inventor of 
the matter patented to him? In order to con- 
stitute a man an inventor, it is generally neces- 
sary that he must have exercised some invent- 
ive faculty of his own. I say generally neces- 
sary, because- there might, no doubt, be cases 
in which an invention might be the result of 
pure accident. But the fact that he has receiv- 
ed some ideas, hints, or suggestions on the sub- 
ject from others, would not prevent him from 
being considered an inventor, and entitled to a 
patent as such. To have that effect, it must 



[16 Fed. Cas. page 1135] 



MATTHEWS (UNITED STATES v.) 



appear that the invention was substantially 
communicated to him by some other person, 
so that, without the exercise of any inventive 
power of his own, he could have applied it in 
practice. Though others may have previously 
had similar ideas, and may have experiment- 
ed upon them, the person who first perfected 
the idea, and made it capable of practical use, 
is the inventor, and entitled to a patent. Curt. 
Pat. 48. The patent to Cos is prima facie ev- 
idence that he is the original inventor of the 
invention described in the patent. This 
throws upon the defendant the burden of 
proving that some other person was the invent- 
or. I presume you remember the evidence 
on this point on both sides. It is for you to 
weigh and consider all the evidence, and de- 
termine from it whether Cox was or was not 
the first inventor. If he was not, that ends 
the case, and you should find for the defend- 
ants. If he was the first inventor, then you 
will proceed to inquire into the next material 
fact, viz: 

3d. Have the defendants infringed on the 
patent granted to Cox or not? To determine 
this point properly, you should bear in- mind 
what is claimed as Cox's invention, and what 
is patented to him. He did not claim a patent 
for metallic packing for steam engines of 
every description. Any one might, no doubt, 
malce packing of lead, tin, copper, type-metal, 
or any other metal or composition previously 
known, without infringing on Cox's patent 
right. To constitute an infringement of his 
patent, the packing must be made substan- 
tially of the same materials as those describ- 
ed in Cox's patent. It is not necessary to 
constitute an infringement, that a man should 
work by the specifications contained in the 
patent. He might not even know there was 
such a patent, and yet infringe on it. Neither 
will a slight or immaterial change in the ingre- 
dients, or the manner of preparing them, 
make any difference. If, for example, a man 
were to use the ingredients specified in Cox's 
patent, and were to add a small portion of 
some other metal, say of copper or silver, or 
were to vary the proportions so that the re- 
sult was not materially changed, it would be 
an infringement. In liiis case, it is' not dis- 
puted but that the defendants made rings of 
some metallic composition for the packing of 
steam engines. 

The question of fact for you to decide from 
the evidence on this branch of the case is this: 
"U^'as the packing so made by the defendants 
substantially the same with that described in 
Cox's patent, or was it not? The burden of 
proof on this point rests on the plaintiff. He 
must prove that it is substantially the same. 
The plaintiff, to do this, has proved the man- 
ner in which Cox's metallic composition is 
made, and has produced a specimen of it be- 
fore you, which you can examine. He has al- 
so examined witnesses as to the manner in 
which the defendants make metallic packing, 
and has produced a specimen before you 



which he proves came from the defendants' 
foundry. You can look at that specimen, also, 
and compare it with the other. It has been 
decided that similarity in the sti'ucture, ap- 
pearance, and effect of two things is presump- 
tive evidence of their being made in the same 
way (Curt. Pat 226, 227), and such is the law. 
One of the defendants' witnesses, Mr. Ste- 
vens, who had been in their emplojTuent for 
many years as foreman, testified that the de- 
fendants, in making metallic packing, did not 
follow the specifications of Cox^s patent: that 
they used lead, copper, tin, and antimony, 
generally vax-ying the proportions as their 
customers wanted it harder or softer, and that 
he had no knowledge or recollection of their 
ever using zinc until within the past month. 
The principal difference between the two com- 
pounds, according to the testimony of this 
witness, is, that in Cox's, zinc is used, while 
in the defendants', copper, in place of zinc. 
It is insisted on the part of the plaintiff, that 
even if this be so, copper is, in such a compo- 
sition, an equivalent of zinc, and its use in- 
stead of -zinc, does not prevent the manufac- 
ture from being an infringement of Cox's pat- 
ent. The law on tliis subject is, that where 
a patent is granted for a composition made of 
several ingi*edients, it covers and embraces 
known equivalents of each of the in'gredients. 

An equivalent of any substance is another 
substance having similar properties and pro- 
ducing substantially the same effect Wheth- 
er in such a composition as this, copper is an 
equivalent of zinc, is a question of fact for 
you to decide from the evidence, if you con- 
sider it material. Under the charges given, 
you will decide whether the defendants have 
or have not infringed on the plaintiff's patent 
right 

If you find from the evidence that Cox was 
the inventor of the invention described in his 
patent, and that the invention was at the 
time of its invention new and useful; and fur- 
ther, that the defendants have infringed on 
the patent right seciu'ed by Cox's patent, since 
the assignment to the plaintiff, and before the 
commencement of this suit, you will then in- 
quu'e what damages the plaintiff has thereby • 
sustained. Proof has been given, though not 
of a veiy exact character, of the profits made 
by the defendants since July last by the man- 
ufacture of the metallic packing. On this 
basis you can make some estimate of the 
damages. The amount of damages is stated 
by the counsel of the plaintiff, not to be their 
principal object in this case. The principal 
object is to establish the plaintiff's right. 
Still, if he is entitled to recover at all, you 
should give him such an amount of damages 
as, under the evidence, you find is the actual 
damage sustained by him by the defendants' 
infringement of his right. 
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MATTHEWS v. WADE. 

[1 MacA. Pat. Cas. 143.] 

Circuit Court, District of Columbia. Sept., 1850. 

Patents — Ixterfbrence Appeals — AoTHORLTr 
OF Jddge to Strike Out Reasons of Appeal 
— Reheabisgs bt Commissioner— Foreign Pat- 
ents. 

[1. The filing of the reasons of appeal is a 
proceeding in, the patent office, over which the 
judfre has no control, and he cannot order any 
of them stricken out; but when brought before 
him on appeal, if invalid, he will overrule them.] 

[2. Undei the act of 1836, §§ 7, 8 (5 Stat. 
119), the power of the commissi^er is not ex- 
hausted by once deciding a question of interfer- 
ence, and giving notice to the parties; but 
where cause is shown, as that material evidence 
was not received in time for the hearing, he may 
permit the unsuccessful party to withdraw his 
application, and refile it. and then declare anew 
an interference between the same parties.] 

[Cited in brief in Fassett v. Ewart Manuf g 
Co., 58 Fed. 364.] 

[3. An application which, by permission of the 
commissioner, is withdrawn, and instantly re- 
filed in the same words, must be regarded as a 
continuing application, so that a foreign patent, 
issued for iJie same invention more than sis 
months before such refiling, but after the origi- 
nal filing, will not prevent the issuance of a 
patent.] 

[4. The questions of the practicability and use- 
fulness of the invention are within the discretion 
of the commissioner, and are not made the sub- 
ject of an appeal, in a ease of interfering appli- 
cations.] 

Appeal fi-om the decision of the commis- 
sioner awarding priority of invention to 
Moses M. Matthews in respect of the "ap- 
plication of and substitution of rosin for lin- 
seed and other oils in the manufacture of 
printing ink." 

Oi>inicai of Eeverdy Johnson, Attorney- 
General: 

I have carefully considered the questions 
submitted to me in the ease of Wade v. Mat- 
thews, conflicting claimants for a patent for 
applying rosin oil in the manufacture of print- 
ers' ink. The facts are these: In 1848 Wade 
applied for a patent, hut before it was is- 
sued the like application was made by Mat- 
thews. An interference was then duly de- 
clared and notice given to the parties as in 
such case required. Neither party being pres- 
ent on the day fixed for the hearing, and 
no evidence received, the then commissioner 
(Mr. Burke) decided the priority of invention 
in favor of Wade, because of the priority of 
his application ; and notice was given to Mat- 
thews that unless he appealed from the de- 
cision by a limited day a patent would be 
issued accordingly. An appeal was not tak- 
en; but before the time limited for taking it 
Matthews withdrew his application, re- 
ceived back his deposit of twenty dollars, 
and filed a new application in the words of 
the first. The commissioner declared an in- 
terference, and gave notice to the parties, as 



in the case of the original interference. Wade 
insists that the decision of the commissioner, 
upon the former application is a bar to the 
present, and that he has a right to a patent. 

Your first inquiry is, "Can the unsuccess- 
ful party, under the circumstances, withdi-aw 
his application and refile it, and the * » * 
commissioner declare an interference? A 
proper answer to this question depends al- 
together, I think, upon the construction of 
the seventh and eighth sections of the act of 
July 4th, 1836, "to promote the progress of 
useful arts." 5 Stat. 11 T. There are no 
other provisions affecting it. If by these the 
entire authority rested in the commissioner 
is executed when he decides in a case of in- 
terference in favor of either party, and his 
duty, therefore, in the issuing of a patent 
is but ministerial, then the course piu-sued 
in this instance in declaring a second inter- 
ference as between the same parties was il- 
legal, and Wade is entitled to his patent It 
is cei-tainly time that a special authority 
once fully exercised is exhausted; and it is 
equally true that it can only be exercised 
in the way prescribed. It is also clear, as 
a geneiul rule, that in such jurisdictions pow- 
ers not delegated are not to be implied; but 
it is equally clear that where not expressly 
prohibited, they may be implied if neces- 
sary to the discharge of a power which is 
delegated. No authorities are cited for these 
propositions, as they are familiar and per- 
fectly well settled. What, then, are the pow- 
ers in a case like the present of the commis- 
sioner, and when are they fully exhausted? 
The power to issue a patent is under the 
seventh section of the act of 1836, and it 
is only authorized to issue when, "upon ex- 
amination, it shall appear to him" that the 
same had not been invented or discovered 
by any other person in this country prior 
to the alleged invention or discovery thereof 
by the applicant, or that it had not been pat- 
ented or described in any printed publication 
in this or any foreign country, or had not 
been in public use or on sale with the appli- 
cant's consent or allowance prior to the appli- 
cation. 

Being satisfied as to these several facts, 
and also satisfied that the invention is suffi- 
ciently useful and important, it then, and 
only then, becomes his duty to issue a pat- 
ent. Under this provision it is manifest that 
the whole subject rests in the judgment of 
the commissioner until the patent is actually 
granted. It is that grant which finally de- 
cides the question submitted to him; and by 
the plain words of the law his authority to 
make the grant depends upon his being sat- 
isfied, at the moment he does make it, upon 
each one of the points made by the law 
necessary to the validity of the application. 
The remainder of the section only provides a 
mode in which, when the decision is against 
the applicant, he may have it reviewed by 
another tribunal, being by that act a board of 
examiners, and now, under the eleventh sec- 
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tion of tlie act of March 3, 1839 (5 Stat. 353j, 
the chief iudge of the District of Columbia. 
As far as this section of the act of 1836 is 
concerned, it is clear that the authority of 
the commissioner is not only not exhausted 
by any preliminary or intervening opinion 
he may form on the question of title to pat- 
ent before he issues the patent, but that his 
duty is not performed, and, on the contrary, 
is violated, if at the time he issues it he is 
not satisfied upon the facts necessaiy under 
the law to the validity of the claim. Let us 
now see if in this respect there is any dif- 
ference between the seventh and eighth sec- 
tions of the act. I think not In the eighth, 
as well as in the seventh, in my opinion, the 
power of the commissioner is not extinguish- 
ed and the matter put beyond his reach by 
anything to be done by him short of the is- 
suing of the patent. The proceeding in the 
present case was had under the eighth sec- 
tion. That section provides that when an ap- 
plication for a patent is made which in the 
opinion of the commissioner would interfere 
with any other patent for which an applica- 
tion may be pending, or with any unexpired 
patent which shall have been granted, it shall 
be the duty of the commissioner to give no- 
tice thereof to such applicants or patentees, 
as the case may be; and if either shall be 
dissatisfied with the decision of the commis- 
sioner on the question of priority of right or 
of invention, on a hearing thereof he may 
appeal from such decision on the like terms 
and conditions as are provided in the pre- 
ceding section; and the like proceedings shall 
be had to determine which, or whether either, 
of the applicants is entitled to receive a pat- 
ent as prayed for. 

It will be seen that this provision, as far 
as the act of the commissioner is concerned, 
refers to but one of the grounds upon which 
he is to be satisfied under the seventh sec- 
tion, and that but partiy; that is to say, the 
ground of priority of invention between the 
applicant and any other applicant whose ap- 
plication is pending, or any unexpired pat- 
ent, although other conditions required by 
the prior section are here omitted. Was it, 
then, the purpose of this section to limit the 
authority of the commissioner, or rather to 
limit his duty as that was pi-escribed by the 
previous section? Under that I think it is 
clear that at the moment of issuing the pat- 
ent his authority exists in full force, and his 
duty in equal force, to patent or not, as he 
may be satisfied of the title. Does this lat- 
ter section authorize him to issue a patent to 
one who he not only is not satisfied is en- 
titled to it, but who he may be satisfied is not 
entitled to it? I think not. The title to pat- 
ent depends on the seventh section. Its pro- 
visions must be found to give it; and up to 
the period when, under these, the commission- 
er is empowered, it is made his duty, to de- 
cide for or against the application. He must 
have like authority, and it must be equally 
his duty to "decide under the eighth section. 
16FED.CAS.— 72 



If this was not the case, this result would 
follow: that the act in one section would 
make the claim depend upon the judgment 
of the commissioner at the time of issuing the 
patent, and in the other, though the reason 
was precisely the same, would make it whol- 
ly independent of what might at that time be 
his opinion. The act, I think, is not liable to 
such an objection. The two sections are to 
be considered together, although they look, 
in part, to different states of things. In con- 
nection with the application, they look to the 
same end— the granting a patent only to the 
party entitled to it under the act. The lat- 
ter is not to be construed to repeal that part 
of the former which does not only not em- 
power the commissioner to issue the patent 
unless he is satisfied upon each of the condi- 
tions upon which it makes the claim to rest, 
but, on the contrary, makes it his duty, un- 
less so satisfied, to refuse it. But what 
places this view beyond doubt is that the 
eighth section contains no authority to issue 
a patent at all. It contains no provision 
which, in words or by implication, can be 
construed to give the power. The patent, 
then, is issued under the authority of the 
seventh section, and can only go to him who, 
at the time it is issued, the commissioner is 
satisfied is entitled to it under the terms of 
the section. These, as already stated, so far 
from authorizing him to grant when he is 
not satisfied as to priority of invention, pro- 
hibit his granting it. 

The whole object of the'eighth section was 
to have the applicant and another applicant 
or patentee holding an unexpired grant for 
the same invention, as to priority of inven- 
tion between themselves, as one of the means 
of satisfying the commissioner upon one of 
the points specified in the previous section. 
But it was not its purpose to limit his au- 
thority as to time nor to change his duty, as 
these were regulated by that section. They 
continue, as I think, to govern both, and are 
not performed, so as to put the subject be- 
yond his control, until the patent is actually 
granted; nor do I see that the inconvenience 
or injustice supposed by the counsel of Wade 
to result from this constmction will ensue. 
It is thought that by allowing the course 
adopted in this instance the controversy could 
never be brought to a close. But this is not 
so. The commissioner has control of the 
whole matter. When satisfied of the title, 
he will issue the patent; and it is his duty 
to issue it The permission to withdraw an 
application in such case will be granted or 
not, as the commissioner may be satisfied or 
not It is no answer to this to say that it 
leaves the right of parties to depend upon 
the discretion of the officer, and not upon the 
law. His discretion is not a loose and unde- 
fined one, which he may use in each case 
merely as he wills or desires. It is a legal 
discretion, or rather a judgment, founded up- 
on the law, and duly to be exercised where, 
in his opinion, the law demands it This de- 
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mand is made when the commissioner is call- 
ed upon to issue a patent to an applicant who 
he is either satisfied is not entitled to it or 
doubts as to the title under the only section 
of the law which gives him authority to issue 
it— the seventh section. But the delay and in- 
convenience suggested which might be the 
consequence, in some cases the injustice, 
which might result to the true inventor or to 
the public from the opposite construction, 
commends this to adoption. Whilst in a spirit 
of true policy the act carries out the consti- 
tutional provision for the promotion of the 
"progress of science and useful arts, by se- 
curing for limited times to authors and in- 
ventors the exclusive right to- their respec- 
tive writings and discoveries," it at the same 
time guards the public against abuse, by re- 
quiring the commissioner at the very last 
moment to be satisfied that he is securing 
the real author or inventor the exclusive right 
to his own discovery, and not sanctioning 
an invalid or fictitious claim, and thereby 
furnishing the means of annoying and in- 
juring the public. I have no doubt, there- 
fore, that the commissioner. In the present 
instance Mr, Burke, had authority to receive 
the second application of Matthews, and that 
it was his duty so to do under the circum- 
stances, and that the opinion he gave upon 
the former application, no patent having is- 
sued to "Wade, is not a bar to such a proceed- 
ing. I decline for the present answering the 
second question, so far as it is not covered by 
this opinion, as it is not called for by the 
present case; but if you think that an an- 
swer is required for the proper execution of 
the duties of the commissioner. I will give 
it at a moment of more leisure than I now 
have. 

Upon the receipt of this opinion at the pat- 
ent oflBce, the Hon. Thomas Ewbank, who 
had in the meantime become commissioner 
of patents, appointed a new day of hearing 
upon the testimony already taken, both par- 
ties having stipulated to that effect. Before 
the day of hearing, Wade moved for a fur- 
ther postponement of the day of heai-ing, to 
enable him to take new testimony, accompa- 
nying the same with affidavits of the wit- 
nesses to be called, setting forth the facts 
expected to be proved. This motion was de- 
nied by the commissioner, upon the ground 
that the proposed testimony, if admitted, 
would not materially affect the decision. Final 
decision was had in due course upon the 
mei'its of the controversy, awarding priority 
of invention to the said Matthews; and there- 
upon the present appeal was taken to the 
judge, pi-aying him to reverse the said de- 
cision of the commissioner and all other acts 
of the office, down to the granting of letters- 
patent to the said Wade, and assigning ten 
reasons of appeal, as follows: 1. That the 
commissioner of patents having, on the loth 
of February, 1849, decided a question of in- 
terference previously declared between the 



claims of Wade and Matthews to a patent 
for the manufacture of printers' ink by the 
use of rosin oil, and having given notice 
thereof to the parties that unless Matthews 
appealed by the 10th day of April then next 
a patent would be granted,to the said Wade, 
and there having been no such appeal, the 
commissioner's power over the subject was 
spent, and the decision could not be recon- 
sidered or renewed by him, and he therefore 
had no power to act in the present case. 
2. That the commissioner was unauthorized 
by law to allow Sfatthews. after the ques- 
tion of interference was decided against him, 
to withdraw the application and receive back 
any portion of his deposit. 3. The question 
of interference in this case having been de- 
clared in favor of Wade, it is res adjudicata 
between the parties, and it is final and bind- 
ing upon them both, and can only be reversed 
upon appeal to the chief justice, or by a pro- 
ceeding in a court of equity of the United 
States. 4. The commissioner having acted 
upon and rejected Matthews' application, had 
no power to receive and act upon it again. 
His authority to act upon it having been once 
executed, was spent and gone, and he could 
not execute that power a second time. 5. 
If the commissioner had power to grant a re- 
hearing in his discretion, he could not law- 
fully do so without allowing the paity in 
whose favor the decree had been made to be 
heard on the question. 6. The commissioner 
erred in not granting the postponement asked 
for by Wade. 7. A patent having been law- 
fully decreed to Wade, which decree has nev- 
er been annulled or vacated or appealed from, 
and having been challenged to this proceed- 
ing as a patentee, the law requires, and it is 
the duty of, the commissioner to issue one to 
him, as previously decreed. 8. The commis- 
sioner is forbidden by law to issue a patent 
to Matthews, because it is clearly and indis- 
putably proved, and not contradicted or de- 
nied, that ^ patent was issued for tliis same 
invention in England in July, 1848, and in 
France in August of the same year— both 
more than six months before Matthews made 
his present application. 9. The inventions 
of Wade and Matthews are not identical, and 
Matthews* is not one which he can use, nor 
is it one which he has reduced and put in 
practice, or which is useful. 10. The evi- 
dence clearly shows that Wade, and not 
Matthews, is the first inventor of the im- 
provement claimed, and the commissioner 
should have so decided; and for that reason 
his decision should be reversed. 

At the hearing, counsel for Matthews mov- 
ed to strike the first eight and latter part of 
the ninth reasons of appeal from the record', 
upon the ground that they involved ques- 
tions not within the jurisdiction of ihe judge. 
The judge being in doubt as to his power to 
strike reasons of appeal from the record, di- 
rected argument to proceed upon the entire 
case, resei'ving his decision upon the motion 
until the final decision of the case. 
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The Commissioner in Reply: The ques- 
tions raised in the first, fourth, and seventh 
reasons of appeal were involved in the opin- 
ion of the attorney-general; and as that of- 
ficer is provided to advise and give opinion 
in all legal questions that may arise in the 
executive departments of the government, the 
questions are not properly before the court. 
There are two prominent acts of the commis- 
sioner which frequently occur in the discharge 
of his official duties: the one is called tiie re- 
jection of an application, and the other a de- 
cision on an interference— each of equal im- 
portance to the parties interested,, and neither 
necessarily final nor decisive of the issue of a 
patent. It is in accordance with this view 
that the practice of the office, established at 
the reorganization in 1836, has been steadily 
maintained to the present time. So far as 
the importance or the responsibility of the 
act extends, the review of an ordinary re- 
jected application and that of a decision upon 
an interference are regarded as the same; 
each is a decision upon the testimony then 
before the office; and should anything then 
occur to arrest the execution of the judgment 
—as the filing of a caveat by another inventor, 
the arrival of a foreign journal announcing 
that the invention was patented abroad be- 
fore the filing of the domestic application, or 
the filing of an application by another invent- 
or—the commissioner considers himself bound 
by the spirit, if not by the letter, of the law 
to review or reverse Ms decision according 
to the testimony, whether the case be an 
ordinary rejected application or the decision 
on an interference. The former of these is 
almost of daily occurrence, while the latter is 
not without precedent. The noted case of 
interference between Coleman Coburn and a 
German by the name of Ferdinand Stark, in 
the Eolian attachment to the piano-forte, is a 
case in point The following is the history of 
the case: In 1845 Coburn and Coleman each 
applied for a patent An interference was 
declared between the inventions, and decided 
in favor of Coburn, But before the patent 
was issued. Stark applied for a patent for the 
same invention, and an interference was de- 
clared between the invention of Coburn and 
that of Stark, and the latter, by. being per- 
mitted to go behind the printed publications 
of the day, by taking testimony in a foreign 
countiy, was declared to be the first inventor. 
But the counsel for Coburn (the Hon. Senator 
Berrien) submitted to the commissioner that 
a,n error had been committed in allowing the 
foreigner to go behind the printed publica- 
tions, by taking testimony in a foreign country; 
the commissioner re-examined the subject in 
connection with the seventh section of the 
act approved July 4th, 1836, and became satis- 
fied that he had before interpreted the act 
erroneously. A new day of hearing was ap- 
pointed, and a new decision was made re- 
vei-sing the former, and the patent was finally 
granted to Coburn on the 1st of February, 
1847. As to the fifth and sixth reasons of 



appeal, the act of 1839 (section 12) provides 
that the commissioner shall have power to 
make all such regulations in respect to the 
taking of evidence to be used in contested 
cases before him as shall be just and reason- 
able; and as this subject is intrusted to the 
discretion of the commissioner, it follows that 
the law will not disturb him in the exercise of 
his duties, so long- as his rules of practice 
are neither unjust nor unreasonable. With 
respect to the eighth reason of appeal, the 
evidence adduced in the decision shows that 
Matthews used the invention in November, 
1846, or about a year and three-quarters be- 
fore the foreign patents alluded to were is- 
sued. The ninth and tenth reasons of appeal 
are inconsistent with each other and with the 
other reasons of appeal. As to the ninth, 
the claims show for themselves that the in- 
ventions of the two parties are identical, the 
concluding part of Matthews' claim not affect- 
ing its scope. The tenth reason presents the 
principal question before the judge. 

B. H. Gjllet, for appellant. 

1. There is no statute giving the judge a 
power to order any of the reasons of appeal, 
which have been filed in the office in accord- 
ance to law, to be stricken out. If they are 
not valid reasons, the judge in his final judg- 
ment upon the whole case will overrule ttiem, 
but they must be heard and considered. 

2. The judge has jm'isdiction of all questions 
which arise in the case. Bain v. Morse [Case 
No. 754]. Under the eighth section of the 
act of July 4, 1836, the juiisdiction of the 
board was not limited in anything. That 
section of the law gave them ample authority 
to review the decisions of the commissioner 
made under the seventh section. Whatever 
he might decide under it the board might ex- 
amine. They were not confined to the third 
or fourth points; they could consider and re- 
verse the whole. If their power stood on the 
seventh section alone, the jurisdiction would 
be ample; but under the eighth section, the 
authority given was still broader. By the 
eighth section it is enacted that if either of 
the conflicting applicants should be "dissatis- 
fied with the decision of the commissioner 
on the question of priority of right or inven- 
tion, on a hearing thereof he may appeal from 
such decision on the like terms and conditions 
as are provided in the preceding section of 
this act, and the like proceedings shall be had 
to determine which, or whether either, of the 
applicants is entitled to receive a patent as 
prayed for." By that act the board of examin- 
ers had perfect jurisdiction over the whole 
question. They might decide whether either 
of the contesting applicants is entitled to the 
patent, or which of them, or declare that 
neither of them shall have it. The judge 
stands precisely in the place of the board of 
examiners, and can do all that they could do. 
He has therefore a right to inquire into every- 
thing gohig to show whether aiatthews or 
Wade is in this case entitled to the patent. 



MATTHEWS (Case No. 9,292) 



[16 Fed. Cas. page 1140J 



or whether it can lawfully be granted to 
either. The jurisdiction of the judge extends 
over the whole ease— not only to the question 
who was the first inventor or true inventor, 
but every other question which touches the 
title of either party to the patent. If there 
is such a limitation as is contended for, it 
equally excludes any decision on the question 
of interference; that question, under the stat- 
ute, stands on the same ground as all others. 

3. The rules of the patent office are not bind- 
ing on the judge. The question whether an 
application for a patent can be withdrawn 
and a new one put in is not a question exclu- 
sively for the commissioner. He has no such 
discretion. A judge, after pronoimcing judg- 
ment, cannot refuse to tax the costs and sign 
the roll on his mere personal discretion. 
There is not a word in the statute about dis- 
cretion. It is this alleged discretion which 
has cast a cloud over this entire case. 

The supervision of the judge is not con- 
fined to the testimony in the case. The act 
directs the commissioner in a case of appeal 
to send up everything in the case, that the 
judge may consider it The eleventh section 
of the act of 1839 says "that the commissioner 
shall also lay before the judge all the original 
papers and evidence in the case, together with 
the grounds of his decision, fully set forth 
in writing, touching all the points involved 
by the reasons of appeal, to which the revision 
shall be confined." The language shows that 
the judge is to review all that has been before 
the commissioner. If he was to be confined 
to the evidence alone, why was the commis- 
sioner required to send all the rest of the 
papei-s? 

Edmund Burke, for appellee. 

1. The first, second, third, fourth, fifth, 
sixth, seventh, eighth, and the latter part of 
the ninth reasons of appeal embody matter 
not within the jurisdiction of the judge sitting 
as a court of appeal from the commissioner 
of patents. The jurisdiction of the judge is 
limited by the eleventh section of the act of 
March 3d, 1839, by which he is substituted 
for the board of examiners provided for in 
the seventh and eighth sections of the act 
of July 4th, 1836. The act of 1836 confined 
the jurisdiction of the board of examiners to 
the particular grounds on which the com- 
missioner refused the patent. It gave the 
board no authority to inquire into any of his 
previous acts, nor to surpervise the rules 
and regulations of the patent ofiice or the 
usages and customs prevailing in that office 
in regard to the mode of transacting Its 
business. The grounds upon which the com- 
missioner was authorized to refuse a patent 
were— first, want of novelty; second, aban- 
donment to the public by sale or allowing 
its use; third, want of utility or importance; 
fourth, want of a sufficient specification. 
These are the four grounds on which the 
commissioner was authorized to refuse a 
patent; and it was to these points alone 



that the revision of the board of examiners 
was confined. They had no authority what- 
ever to inquire into the matter. They could 
not inquire whether the proceedings before 
the commissioner had been informal and in- 
correct; whether a duty of $30 had been 
paid; whether a model had been duly de- 
posited in the office or duplicate drawings 
been filed; or whether the application had 
been before made, and rejected, withdrawn, 
or renewed. On the contrary, their power 
was confined to the particular grounds of 
his decision, as stated by the law itself. 
And, therefore, inasmuch as the same juris- 
diction, and that only which the board of 
examiners possessed, was transferred by the 
eleventh section of the act of March 3, 1839, 
to the judge, he cannot embrace in his re- 
view of the decision of the commissioner 
any other matters than those which were 
legally cognizable by the said board. 

2. The eighth section of the act of July 4, 
1836, provides, in the event of a conflict of 
inventions, for the proceeding called inter- 
ference, and it gave the right of appeal from 
the decision of the commissioner to the board 
of examiners constituted by the eighth sec^ 
tion of that act, to which right the judge 
succeeded by the eleventh section of the act 
of 1839. This jurisdiction, therefore, like 
that of the board, is confined to the question 
of priority of right or invention. He cannot 
go back to the question, and inquire into the 
correctness of the proceeding prior to hia 
declaration of interference, nor can he inquire 
into the mere practice of this office, nor its 
rules, regulations, usages, and customs, or 
whether the commissioner has improperly, 
and not for good reason, refused a postpone- 
ment or continuance of the hearing. If the 
judge were to assume this power, he would 
then in fact constitute himself the commis- 
sioner of patents, and the latter would in fact 
occupy the position of, and possess no more 
power than, a clerk under the judge. Con- 
gress in giving him jurisdiction over the de- 
cisions of the commissioner in certain speci- 
fied cases, which must be his alternate and 
not his interlocutory decisions, never contem- 
plated giving him unlimited power over the 
acts of the commissioner. 

3. It is true that the judge in some of his 
former opinions intimates that his power 
extends to all the points involved in the rea- 
sons of appeal; but in these cases the question 
of jurisdiction was not expressly raised. The 
reasons required to be filed must relate ex- 
clusively to the particular matter appealed 
from and involved in, the commissioner's de- 
cision. He cannot inquire into the mere 
ministerial acts of the commissioner. The 
board of examiners had no jmlsdietion in 
such cases, and the commissioner can have 
none. Woodworth v. Stone [Case No. 18,- 
021]; Whittemore v. Cutter [Id. 17,600]; Ex- 
parte Janney [Id. 7,209]. 

4. If the jurisdiction of the judge were co- 
extensive with the "reasons of appeal," all. 
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mattei-s whatsoever might he brought within 
its embrace. The party appealing must thus 
compel the judge to inquire into ana decide 
the question whether the examiner who ex- 
amined the case had been duly appointed by 
the commissioner, and qualified by taking the 
oath required by law, or whether the com- 
missioner himself was duly appointed and 
<:ommissioned, or even whetiier the president 
of the United States, from whom the com- 
missioner holds his commission, was duly 
elected and qualified according to the constitu- 
tion. 

5. If, as assumed in the first four reasons 
of appeal, the judicial power of the commis- 
sioner was exhausted by the first decision, 
and the matter is now res adjudicata, the 
remedy is not by appeal but by mandamus 
to compel the commissioner to exercise the 
ministerial duty of issuing the patent, or by 
impeachment for malfeasance. So, if the com- 
missioner were about to issue a patent un- 
lawfully for an invention patented abroad 
more than six months before filing the appli- 
cation in this country, the remedy is not by 
appeal, but by injunction. 

6. The questions of utility and reduction to 
practice were decided by the commissioner 
before the question of intex-ference was rais- 
ed, and are not before the judge. 

7. With regard to the fifth reason, the law 
gives no right to a party to be heard upon a 
motion to rehear. It is a matter entirely 
within the discretion of the commissioner, 
for reasons satisfactory to himself, to deter- 
mine that the ends of justice require a re- 
hearing, 

8. With regard to the sixth reason, it is 
well established that a superior tribunal in 
proceedings at law has no power on appeal 
"to reverse the decision of the inferior tribu- 
nal on a motion - for a continuance arising 
under its own rules of practice. 

9. Finally, the matter set forth in the rea- 
sons of appeal, above objected to, have not 
been appealed from, and are not properly 
before the judge. The only matter appealed 
from is the decision of the commissioner on 
the question of interference and novelty of 
invention, and others cannot be brought be- 
fore the judge in this proceeding by way of 
assignment of errors. 

10. The identity and priority of invention 
involved in the ninth and tenth reasons of 
appeal are admitted to be proper and legiti- 
mate subjects of inquiry in this proceeding. 

ORANOH, Chief Judge. The first question 
is upon the motion of the appellee to order a 
certain portion of the reasons of appeal which 
had been filed in the office to be stricken out. 
The filing of the reasons of appeal is a pro- 
ceeding in the office over which the judge has 
no control. The proceedings in the office are 
all under the superintendence and control of 
the commissioner, who is uncontrolled in the 
discharge of the duties of his office, except 
so far as an appeal is expi-essly given by 



law. No reason of appeal can be considered 
as valid which would not justify the com- 
missioner in refusing the patent If .the 
commissioner has received and filed the rea- 
sons of appeal, the judge cannot order him 
to strike them out They wait to be heard 
and decided; and when brought before him 
upon appeal, if they are not valid, he will 
overrule them. 

The first reason of appeal is, in substance, 
that the commissioner, by deciding the ques- 
tion of interference in favor of Wade, and 
giving notice thereof to the parties, had spent 
all his power over the subject, and therefore 
had no power to act in the present case. 
This reason of appeal is answered by the 
opinion of the attorney-general, in which I 
fully concur. The same answer may be given 
to the second, third, fourth, fifth, sixth, and 
seventh reasons of appeal. They were mat- 
ters within the discretion of the commission- 
er, and over which the judge had no control 
—no jurisdiction— these matters not having 
been made the subject of appeal nor valid 
grounds of appeal. As to the eighth reason 
of appeal, I doubt whether the English and 
French patents obtained by Wade, or for his 
benefit, even if obtained more than sixmonths 
before Matthews' application, would be good 
cause for reversing the decision of the com- 
missioner in favor of Matthews if he was 
the first inventor; but it appears by the pro- 
ceedings in the office that the first applica- 
tion of Matthews was on the 12th of 
May, 1848; the English patent obtained by 
Wade was in July, 1848; and although Mat- 
thews' first application was withdrawn, yet 
it was instantly renewed in the same words, 
and must be considered as a continued appli- 
cation; so that six months had not expired 
after the English and French patents were 
issued before Matthews' application. But it 
seems that the foreign patents must be is- 
sued before the American discoveiy. 

As to so much of the ninth reason of appeal 
as regards the practicability and usefulness 
of the invention, and the reducing of it to 
practice, these were matters for the con- 
sideration and within the discretion of the 
commissioner until the patent should be 
finally issued, and are not made the subject 
of appeal. Nothing preliminary to the issu- 
ing of the patent is a valid ground of appeal, 
unless made so by the law. The said first 
clause of the ninth reason of appeal and the 
tenth reason of appeal are proper subjects of 
appeal, and involve the merits of the case. 
The said first clause of the ninth reason de- 
nies the Identity of the inventions, and the 
tenth avers that the evidence shows that 
Wade, and not Matthews, is the first invent- 
or of the improvement claimed. The iden- 
tity of invention is admitted by all the previ- 
ous proceedings in the case, and particularly 
by the agreement of Matthews and Wade of 
the 12th of April, 1849, to use the testimony 
already taken. Exhibit 0. 

There is nothing lefl^ therefore, but the 
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question of priority of invention involved in 
the tenth reason of appeal, and this plea 
depends upon the evidence. The question is 
not whether Wade made a better printing ink 
than that made by Matthews, but is, which 
of them- first invented or discovered the ap- 
plication and substitution of rosin oil for 
linseed and all other oils in the manufacture 
of printing ink. The evidence is voluminous 
and intricate, and in some respects contra- 
dictoi-y, and the question of priority of in- 
vention must of necessity be decided upon 
consideration of all the evidence "produced 
before the commissioner." The evidence is 
all in writing, and it cannot be necessary 
that I should point out any part of it as the 
particular ground of my decision. Upon a 
careful consideration of the whole of that 
evidence, I am of opinion, and so decide, that 
Thomas M. Matthews is the fii*st inventor and 
discoverer of the application and substitution 
of rosin oil for linseed and other oils in the 
manufacture of printing ink, and therefore 
"is entitled to have a patent as prayed for." 

[Subsequently, on October 1, 1850, letters pat- 
ent No. 7,686 were granted to M. M. Matthews. 
For another case involving this patent, see the 
opinion of Johnson, Atty. Gen., in Wade v. 
Matthews, 1 MacA. Pat. Cas. 145.] 
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Case 'No. 9,S93, 

MATTINGLY v. SMITH. 

[2 Cranch, O. C. 158.] i . 

Circuit Court, District of Columbia. Dee. 
Term, 1818. 

Arrest — Civil — Capia-s ad Satisfaciendum — IiH' 

SOI^VENOT. 

The court will not, on motion, quash a ca. .sa. 
issued by the clerk of this court upon a judgment 
of a justice of the peace, upon the ground that 
the defendant had applied for the benefit of the 
insolvent laws of Maryland, and had obtained 
an order, and given bond, for his appearance in 
St. Mary's county. Maryland, but had not yet 
obtained his final discharge. 

The defendant moved the com-t to quash a 
ca, sa. issued by the clerk of this court upon 
the judgment of a justice of the peace, be- 
cause he had applied for the benefit of the 
insolvent laws of Maryland, where he re- 
sided, and had obtained an order, and given 
bond for his appearance in St. Mary's county, 
by which he is protected from arrest in Mary- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



land, but had not yet obtained his final dis- 
charge. 

THE COURT overruled the motion, and re- 
fused to quash the ca. sa. 
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MATTINGLY v. THREE HUNDRED AND 
FIFTY-SEVEN BALES OF COTTON. 

[2 Flip. 288; 8 Cent. Law J. 227; 7 Reporter, 
485.] 1 

Circuit Court, W. D. Tennessee. Nov. Term, 
1878. 

Salvage Compexsatios— Rule os High Seas 
Not Same as on Rivers. 

1. Where the district court allowed one-third 
of the value of a cargo for salvage services 
which did not consume more than, or a little 
more than, half an hour's time of a tug, it was 
set aside on appeal on the ground of its being 
exorbitant and excessive; the amount of $750 
being deemed reasonable, which sum was ad- 
judged to the salvors. 

2. Salvage compensation in cases arising on 
the high seas cannot be safely followed in cases 
arising on the western rivers, as the peril of life 
is generally much less, 

[Appeal from the district court of the 
United States for the western district of 
Tennessee.] 

[The material facts are as follows: The 
steamboat Mary Bell, a large vessel, was 
discovered to be on fire about two o'clock p. 
m. of the 27th day of February, 1876, while 
she was lying at the levee of the port of 
Vicksburg, Mississippi. She was taking on 
a cargo of cotton, her head being to the 
shore and her stem extending out into the 
Mississippi river at an angle of about forty- 
five degrees. On her larboard side, and to 
some extent caught under her guards, was 
the small steamboat Yazoo Belle, partially 
laden with cotton; and on her starboard 
side and next to the levee, but having sufii- 
eient room to be turned around, was the 
small steamboat Tallahatchie, likewise par- 
tially laden with cotton, which last named 
cotton was that involved in this litigation. 
The flames on the Mary Bell spread quite 
rapidly, and in this condition of affairs, and 
in response to the whistle of the Mary Bell 
for assistance, the steam-tug John Bigley, 
which was then some half mile distant, 
steamed to the place of disaster, with the 
crew at the time on board, to render such 
assistance as might be needed. The tug 
first made fast to the Yazoo Belle, she being 
inanore immediate danger from the fact that 
the wind blowing off shore carried the 
flames in her direction, and towed her out of 
reach of the peril. The tug then returned 
as soon as possible, and having made fast to 
the Tallahatchie, likewise towed her to a 
safe place, first below, and aftenvards 
above, the burning steamboat. This tug was 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 7 Report- 
er, 485, contains only a partial report.] 
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tlie only steamer in port tliat could have ren- 
dered such assistance at the time; and the 
strong probabilities were that the Talla- 
hatchie, as -well as the Yazoo Belle, with 
their remaining cargoes, would have been 
destroyed, but for this service. Other par- 
ties were attempting to move the Talla- 
hatchie to another position, and had moved 
her slightly, but with no great prospect of 
ultimate success. The time actually con- 
sumed in towing the Tallahatchie away from 
the fire was from five to ten minutes; and 
together with the time consumed in remov- 
ing her to a position above the burning 
steamboat, aggregated about a half hour. 
While aid was being rendered to the Yazoo 
Belle, the orginal crew of the tug was joined 
by two others of the crew, wbo were off 
watch at the time, also by one of the own- 
ers, and' by one or more persons belonging 
to the crews of the Yazoo Belle and Talla- 
hatchie, and they all equally participated in 
the remaining sei-vice, the crew of the tug, 
all the timp during its rendition, not being 
required to leave their vessel. The owners 
of the tug and her regular crew are the libel- 
ants in this suit, and seek a salvage com- 
pensation. Some of the libelants' witnesses 
testified that the tug, in rendering this as- 
sistance to the Tallahatchie and cargo, was 
exposed to danger, because of the proximity 
of the burning steamboat; and that the lives 
of those on board of the tug were likewise 
imperilled by the heat, by danger from ex- 
ploding steampipes, and by risks from the 
probable falling of the chimneys, and also 
of the side-houses of the Mary Bell, which in 
fact fell soon after the Tallahatchie was 
towed away; but they consider that the tug 
might, at any moment, have quickly steamed 
away from the place of disaster. 

[The cotton on board the Tallahatchie, 
which had come out of the Yazoo river, was 
consigned in part to Memphis, Tennessee, 
and in part to New Orleans, Louisiana, 'xnat 
consigned to Memphis was, after the fire, 
reshipped at Vicksburg for Memphis on the 
steamboat Capitol City, without objection by 
the salvors; but upon its arrival at Mem- 
phis, it was arrested in this cause, and was 
soon afterwards released on bond, it having 
been claimed by the Hernando Insurance 
Company and Planters' Insurance Com- 
pany, both of Memphis, Tennessee, with 
small lots by other persons. The libelants 
dismissed their suit as to one hundred and 
nineteen bales of cotton, which was shown 
by claimants' proof not to have been on 
board the Tallahatchie at the time of the 
service; and this left two hundred and 
twenty-three bales to be adjudicated upon, 
out of the three hundred and forty-two bales 
actually seized under the warrant of arjcest. 

[Upon the hearing of the cause in the dis- 
trict court the libelants were awarded sal- 
vage at the rate of ten and seventy-nine one 
hundredths dollars per bale, the agreed val- 
ue of the cotton being thirty-two and fifty 
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one hundredths dollars per bale, which al- 
lowance, with interest on the amount, made 
the decree of the district court two thousand 
six hundred and eighty-six and eighty-five 
one hundredths dollars, against such of the 
cotton as was held liable. The cotton so 
held liable was the portion of the original 
cargo, which had been claimed and bonded 
by the Hernando Ins. Co. and the Planters' 
Ins, Co., by reason of the insurance risks 
they had therein; and therefore" a personal 
decree was rendered against each of the 
claimants, and their sureties, for their re- 
spective proportions of the aggregate sal- 
vage awarded, together with the costs tax- 
able, on said two hundred and twenty-three 
bales of cotton. The decree recites that the 
allowance made is based upon a like com- 
pensation voluntarily paid to libelants by the 
New Orleans Board of Underwriters, for the 
rescue of their cotton on board of the Yazoo 
Belle and Tallahatchie, and saved at the 
same time with the Memphis cotton. The 
New Orleans Underwriters paid forty-five 
hundred dollars for the saving of four hun- 
dred and seventeen bales, and did so volun- 
tarily^ though under circumstances not nec- 
essary to mention.] 2 

J. M. Gregory, for libellants, 
T. B, Turley and H. C. Warinner, for 
claimant. 

BAXTER, Circuit Judge. The claimants 
have appealed to this court 'and here com- 
plain of the decree below as awarding an ex- 
cessive compensation in salvage. I cannot 
concur with the district court in the amount 
allowed. Upon the statement of the case as 
presented by the proctor for libellants, I 
think the sum of seven hundred and fifty 
dollars most ample compensation in the way 
of salvage. Indeed, I think five hundred 
dollars would be liberal; but I fix it at seven 
hundred and fifty dollars to cover interest. 
There is no doubt in my mind but that, if 
libellants had been called upon to do the 
work at a stated price, they would have 
gladly undertaken it for one hundred dol- 
lars. Their own proof shows that the ordi- 
nary compensation charged by the tug for 
towage was ten dollars per hour. I cannot 
consent to adopt the rule, which seems to 
have gi'own up among some of the courts, 
exercising maritime jurisdiction over the 
western rivers, of allowing such large 
awards of salvage. 

The learned counsel for the libellants in- 
sists that upon the principles laid down in 
the text-books, and under the precedents es- 
tablished, the amount allowed below, being 
about one-third the value of the cotton, is 
not excessive. I cannot adopt this view. In 
former years such services as these, requir- 
ing but little time and labor, were rendered 
by steamboats on the rivers as acts of cour- 
tesy to each other, without any demand for 

2 [From 8 Cent. Law J. 227.] 
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compensation. But beyond this, "in salvage 
claims arising on the westem rivers, the 
precedents of courts administering the ad- 
miralty law of the ocean in regard to the 
amount of compensation, cannot be safely 
adopted, because the peril of life is gener- 
ally much less." McGinnis v. The Pontiac 
[Case No. 8,801]. This principle I most cor- 
dially approve; and while it may be true 
that in the multiplicity of courts and judges 
having salvage causes before them, some of 
them have been disponed to adopt and ap- 
ply, in large degree, the theory of compensa- 
tion recognized in ocean salvage; still, for 
myself, I am wholly unwilling to counte- 
nance or continue such extreme liberality in 
the exercise of my judicial discretion. In 
this circuit over which I am required to pre- 
side, and so long as I occupy my present po- 
sition, I shall be careful to guard the prop- 
erty of suitors, whether they be insurance 
companies or general owners, against what 
seem to me to be excessive or extortionate 
demands; and in the expression of the judi- 
cial discretion vested in me under the law, I 
shall make for this circuit such precedents 
in the matter of salvage allowance as seem 
to me just and proper according to the cir- 
cumstances of each case. 

There are no facts presented in this rec- 
ord justifying a larger allowance than that 
I have fixed. The danger of peril to the tug 
and her crew, alleged in behalf of the sal- 
vors, and mentioned in their testimony, was 
more fanciful than real, and could, at any 
moment, have been withdrawn from and es- 
caped. The time occupied in the rendition 
of the service was very short, and these ele- 
ments, taken in connection with the other 
circumstances suri'ounding the transaction, 
lead me to the conclusion that the allowance 
of the gi'oss sum of seven hundred and fifty 
dollars, instead of a pro rata per bale, or on 
the entire value of the property saved, is the 
proper amount to be awarded as salvage in 
this cause. But I adjudge this amount free 
of all costs, and direct the whole of the 
costs in the district court and in this court to 
be taxed against the claimants. 

The decree of the district court is, there- 
fore, reversed and modified as indicated in 
the opinion, and the decree will be entered 
accordingly. 



Case 'No. 9,295. 

MATTINGLY v. UNITED STATES. 

[1 Hayw. & H. 195.] i 

Circuit Court, District of Columbia. May 4, 
1844. 

Cbiminai. Law — Fees — Justice op Peace — Ille- 
gal Demand — Instkuctioxs of Codht — 

G-ESERAL VeRDIOT. 

1. It is illegal for a justice of the peace know- 
ingly to demand by color of his ofiice payment 

1 [Reported by John A. Hayward, Esq., and 
Geo. O. Hazleton, Esq.] 



of any fees other than those established by 
law. 

2. It is an indictable offense for a justice of 
the peace to demand in any case civil or criminal 
the payment of any other fees than those estab- 
lished by law. 

3. The jury ought to follow the opinion of the 
court and should be guided in matters of law by 
the instructions of the court as prayed by the 
parties in the cause. 

4. The jury have a right to find a general ver- 
dict, and thus decide the law and the facts. 

In error to the criminal court. 

The plaintiff in error was indicted for tak- 
ing illegal fees as a justice of the peace. 

Archibald NichoUs entered a complaint be- 
fore [Edward] Mattingly, a justice of the 
peace, stating that he had been robbed of his 
pocket-book containing fifty dollars, and that 
he suspected a man named Fisher of having 
committed the robbery. The justice issued 
a warrant against Fisher directed to John 
Cryer, a constable. Fisher was arrested and 
taken before the justice, and after a preitm- 
inary examination was taken i^ chai-ge by 
the constable during the night. At the trial 
the next day the prosecuting witness, Nich- 
oUs, stated that the pocket-book was found 
on another person. The prisoner was there- 
upon discharged and a nolle pros, entered 
by the justice. The justice demanded of the 
complainant the sum of §3.42, which he al- 
leges was due him and the constable and the 
witnesses in the case. NichoUs at first re- 
fused to pay it, but finaUy did, taking a re- 
ceipt for the same. The grand jury brought 
in an indictment against the justice of the 
peace. The case came on for trial before 
Judge Duhlap, of the criminal court The 
defendant plead not guilty. The jury returned 
a verdict of guilty. The defendant prayed 
for a writ of error on the following bill of 
exceptions: 

During the trial the defendant offered to 
read in evidence the record and proceedings 
in the case of TJ. S. v. Clarke [Case No. 
14,803], a justice of the peace for Washing- 
ton county, District of Columbia, for extor- 
tion in receiving fees in a criminal case from 
the prosecutor, to show the usage and prac- 
tice of the justices of the peace in Washing- 
ton county, District of Columbia, in receiving 
fees in such cases; to the reading of which 
the United States through their attorney 
objected, and the court refused to permit the 
same to be read; to which refusal the de- 
fendant excepted. 

During the trial and after the evidence bad 
closed the defendant through his attorney 
moved the com-t to give the following in- 
structions to the jury: 1st. That should the 
jury be satisfied from the evidence that the 
defendant took the fees under a beUef that 
he had a right to take them, although he had 
no legal right so to do, but thought that he 
had, he is not guilty as charged in the in- 
dictment. 2d. That notwithstanding the de- 
fendant may have illegally charged and re- 
ceived the fees named in the indictment, uu- 
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less they were wilfully and corruptly de- 
manded and received, he is not guilty as 
charged in the indictment. 3d. That notwith- 
standing the defendant may have illegally 
charged and received the fees named in the 
indictment, if Nicholls voluntarily paid them, 
without a threatening or some act of violence 
of the defendant more than that of a request 
or demand so to do, the defendant is not 
guilty as charged in the indictment. 4th. 
That should the jury he satisfied from the 
evidence that Nicholls, from whom the fees 
were demanded and who paid the same to 
tlie defendant, was not a party to the suit, 
but it was a case between the United States 
and one Fisher, then the defendant, having 
no legal right to demand the fees of said 
Nicholls, he being no party to the proceed- 
ings, is not guilty in such case of extortion. 
5th. That notwithstanding the jury be satis- 
fied from the evidence that the defendant 
acted illegally in demanding and receiving 
the fees stated in the indictment, yet if they 
be satisfied that his heart and intention were 
pure, he is not guilty as charged in the in- 
dictment. 6th. That should the jury be satis- 
fied from the evidence aforesaid that the de- 
fendant took the fees named in the indict- 
ment under his judgment that he was en- 
titled to the same and that his intention was 
not to do an illegal or extorsive act by so 
doing, he is not guUty as charged in the in- 
dictment. 7th. That should the jury be satis- 
fied from the evidence that it was usual for 
the justices of the peace in the District of 
Columbia to receive payment from others 
than the parties to a proceeding in a crim- 
inal case, that in criminal cases it is evi- 
dence from which the jury may uifer that the 
defendant did not tate the said fees with 
an evil or improper intention, and, if. so, he 
is not guilty as charged in the indictment. 
8th. That notwithstanding the defendant may 
have illegally charged and received the fees 
named in the indictment, unless they were 
demanded and received with intention to com- 
mit an illegal act and to do a wrong, he is 
not guilty as charged in the indictment. 9th. 
That should the jury be satisfied from the 
evidence that the defendant told Nicholls 
that he had to pay the fees and that after 
he had so told him Nicholls went out of doors 
and after consulting with others came in and 
offered to pay them, if the defendant would 
give a receipt for them, and that the defend- 
ant did give the receipt and asked and re- 
ceived the- same, then he is not guilty as 
charged in the indictment. 10th. That should 
the jury be satisfied from the evidence that 
the defendant received from the said Nicholls 
only such fees as are charged in civil cases 
for similar services and that the money paid 
him was for his own fees, the fees of the 
constable, and a witness, and that the de- 
fendant paid over to the constable his part 
of said fees and to the witness what he was 
entitled to, then it is evidence from which 
the jury may infer that the defendant bad 
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no wrong or evil intention in receiving said 
fees. 11th. That sliould the jury be satisfied 
from the evidence that the defendant did not 
knowingly demand and receive the fees 
named in the indictment as illegal fees and 
such as he was not entitled to receive for 
himself and the constable and witness, be is 
not guilty as charged in the indictment. 

Which insti-uetions THE COURT refused 
to give; to which refusal the defendant 
through his counsel excepted. 

The defendant also asked the court through 
his attorney to give the following instruc- 
tion: That notwithstanding the defendant 
may have illegally charged and received the 
fees named in the indictment, if Nicholls 
voluntarily paid them the defendant is not 
guilty as charged in the indictment. 

THE COURT gave this instruction, with 
the qualification: "But if the jury should be 
satisfied from the evidence aforesaid that the 
traverser demanded and received said fee by 
color of his ofSce from said Nicholls, the said 
Nicholls protesting that said fees were illegal, 
the jury may infer that said Nicholls did not 
voluntarily pay said fees." 

BY TTTFi COURT (charging jury). In ren- 
dering a verdict you have a right to deter- 
mine both the law and the fact, but that in 
matters of law you ought to follow the opin- 
ion of the court and should be guided in mat- 
ters of law by the instructions of the com-t 
given and prayed for by the parties to the 
cause. It is illegal for the magistrate know- 
ingly to demand and receive by color of his 
office fees from a citizen in a criminal case 
who is not a party to the same, and should 
you be satisfied from the evidence that the 
ti'averser demanded and received the said 
fees, as stated in the bills of exceptions, 
from the prosecutor Nicholls unlawfully, wil- 
fully, extorsively, and by color of his ofllce, 
you may find him guilty as charged. No 
magistrate in any case civil or criminal can 
rightfully demand and cause the payment of 
any fees other than those established by law. 
The traverser in the present case had by his 
docket entries appearing to treat the prose- 
cutor Nicholls as a party to the case and had 
adjudged said Nicholls to pay said fees, he 
had no legal right to order him to pay said 
fees. It would be hard, indeed^ if a person 
coming forward as a witness for the United 
States, as the prosecuting witness had done, 
himself a sufCerer by the theft, should be 
made to pay fees to the magistrate who had 
conducted the investigation. If fees or com- 
pensation of any kind was chargeable, it 
ought to be to the United States and not to 
the complainant • 

The defendant through his counsel excepted 
to the charge of the "judge to the jury. The 
bill of exceptions was signed by the judge 
of the criminal court. A writ of error was 
granted. The case being ai-gued by the sev- 
eral counsel and on due considei-ation by the 
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circuit court, the judgment of the ci-iminal 
court was affirmed, and that the defendant 
pay a fine of fifty dollars and costs. 
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Case No. 9,296. 

Ex parte MATTISON. 

[Cited in Electoral College of South Carolina, 
Case No. 4,336. Nowhere reported; opinion 
not now accessible.! 
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Case No. 9,S97. 

MATTISON T. WALKER. 

[1 Biss. 62.] t 

Circuit Court S. D. Illinois. July Term, 1854. 

Land Grant — Acditok's Deed— Ejectment — 
Evidence. 

1. An auditor's deed is prima facie good, and 
is a title dedueible of record within the meaning 
of section 2, c. 66, Rev. St. 111. 

2. When coupled with seven years' posses- 
sion and payment of taxes, it is sufficient to pro- 
tect a party who can connect himself with it. 

At law. 

Mr. WiUiams, for plaintiff. 
Mr. Browning, for defendant. 

MeLEAN, Circuit Judge. This is an ac- 
tion of ejectment, brought to recover the 
southeast quarter of section 14, 2 north, 5 
west, in Adams county, patented to William 
Purdy, the 18th of November, 1837. Purdy 
and wife conveyed the same to Schuyler and 
Mattison, 1 June, 1852. This was plaintiff's 
title; possession of defendant was admitted. 
The defendant claimed under a deed from E. 
C. Merry, auditor of the state of Illinois, to j 
Robei-t H. Peebles, dated February 2, 1830, 
sale made the 14th of January, 1820, for the 
tax of 1827. 

This proceeding was under the law of 1827. 
A deed from Peebles to Tillson was given in 
evidence, dated 27 June, 1830, recorded De- 
cember 6th, 1830. Tillson conveyed to Rue- 
sel Nevers, September 7th, 1830, recorded 
June 11th, 1831, and through mesne convey- 
ances by a deed to Walker, the defendant, 
dated September 9th, 1847, under a conti-aet 
of purchase, dated January 7th, 1840. The 
execution and delivery of this deed was 
proved, and also, that the defendant had 
been in the possession of the premises seven 
years, under his deed, before this suit was 
commenced. Tax receipts admitted. 

The 11th section of the act of Mai-ch 3d, 
1845, that "no person who has or may have 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



any right of entry into any lands, tenements, 
or hereditaments, of which any person may 
be possessed by actual residence thereon, 
having a connected title in law or equity, de- 
dueible of record, from this state or the Unit- 
ed States, or from any public officer or other 
person authorized by the laws of this state to 
sell such lands for nonpayment of taxes, or 
from any sheriff, marshal, or other person au- 
thorized to sell such land on execution, or 
under any order, judgment, or decree of any 
court of record, shall make any entry there- 
in, except within seven years from the time 
of such possession being taken; but when the 
possessor shall acquire such title after the- 
time of taking such possession, the limitation 
shall begin to run from the iime of acquiring 
title." 

In the case of Irving v. Brownell, 11 111. 
402, the com-t held that the auditor's deed to 
land, made in pursuance of a sale of land 
for taxes, under the Jaw of 1827, will not 
show a complete title in a party without 
proof that the prerequisites of the law have 
been complied with. 

The words "daim and color of title made- 
in good faith," under the law of 1839, mean 
such a title as, tested by itself, would appear 
to be a good prima facie title; such a title, 
connected with seven years' actual posses- 
sion and payment of taxes becomes invinci- 
ble. 

An auditor's deed is a title dedueible of rec- 
ord under the law of 1835, and is sufficient to 
protect a party who can connect himself with 
it and show that he has been possessed of 
the premises by actual residence under such 
title, for seven years. That the facts bring 
this case within the Uth section of the above 
act, seems to be undoubted. His possession 
is protected, whether we regard the deed un- 
der wliich tile defendant claims immediately, 
or the deed of the auditor under which he 
claims remotely. They are botli prima facie 
good upon their face. The possession for sev- 
en years being proved, and also the payment 
of taxes during that period, this, as I suppose, 
gives a clear title, or at least, defense, under 
the statute and the decision of the supreme 
court, above cited. 

The statute of limitation was intended to 
aid defective titles;— not a title defective up- 
on its face, but a title prima facie good upon 
its face, under which the defendant entered in 
good faith, and continued to occupy the land 
the term of time required. Judgment for de- 
fendant. 

NOTE. As to validity of auditor's deed, con- 
sult Vance v. Schuyler, 1 Gilman, 160; Thomp- 
son V. Schuyler, 2 Gilman, 272; Hill v. Leon- 
ard, 4 Scam. 140; Irving v. Brownell, 11 111. 
402; Messinger v. Germain, 1 Gilman, 631; Wi- 
ley V. Bean, Id- 302; Graves v. Bruen, 11 III. 
431; Tibbetts v. Job, Id. 453: Schuyler v. Hull, 
Id. 462; Woodward v. Blanchard, 16 111. 425. 
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Case IsTo. 9,S98. 

MATTOCKS Y. FABBINGTON. 

[2 Hask. 331.] i 

District Court, D. Maine. Feb, 1879. 

Bakkruptot—Attachment in State Court— Ob- 
jection BY Assignee — Retubs— Appraisers— 
JODGMENT— Levy— Prioritx — Determinatio^t 
BY Assignee. 

1. A creditor, having attached the propery 
of his debtor four months prior to the latters 
bankruptcy proceedings, if the assignee m bank- 
ruptcy does not intervene and object, may prose- 
cute his suit in a state court to judgment and 
execution, regardless of the bankrupt proceed- 
ings, and may levy the execution upon the prop- 
erty attached. 

2. The return of an officer, stating that the 
appraisers who acted in making a levy upon real 
estate are disinterested persons, is conclusive 
evidence of that fact. 

3. Under the statutes of Maine the return of 
an officer, stating that the land levied upon by 
virtue of an execution cannot be divided by 
metes and bounds without damage to the whole, 
wherefore he levied the same upon a fractional 
part of the premises, is conclusive upon the par- 
ties to the judgment and their privies. 

4. A levy is held to take effect from the date 
of an attachment when it appeared from the 
whole record that the land levied upon was the 
same that had been attached, even though the 
officer's return upon the execution did not dis- 
close the fact. ■ 

5. It is not the duty of an assignee in bank- 
ruptcy, when a parcel of the bankrupt's estate is 
wholly absorbed by the first lien thereon, to de- 
termine the validity of subsequent liens, nor 
their priority. 

Bill by [Charles P. Mattocks] the assignee 
in. bankruptcy of Moses A. Pennett against 
[Ira P. Farrington and others] various cred- 
itors of the bankrupt to determine the valid- 
ity of their respective pretended liens upon 
the property of the bankrupt under levies 
of an execution against htm made thereon, 
after he was adjudged bankrupt, without 
leave from the bankrupt court. 

The respondents answered that their re- 
spective levies were made upon executions 
from the state coui*t in accordance with the 
provisions of the statutes of Maine to en- 
force attachments existing more than four 
months prior to their debtor's bankruptcy 
proceedings, and that the same are valid. 

Thomas H. Haskell, and Nathan "Webb, for 
orator. 

Herbert M. Sylvester and Moses M. Butler, 
for respondents. 

FOX, District Judge. Pennett was ad- 
judged bankrupt February 5, 1878, on his 
voluntary petition filed January 29, 1878, and 
the complainant was appointed assignee 
March 1, 1878. He has brought this bill to 
determine the validity and amount of cer- 
tain liens and incumbrances on an estate 
in this city which formerly belonged to the 
bankrupt, all persons interested having been 
made respondents. 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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The claims of Farrington, being of the 
greatest amount and involving the full value 
of the estate, and it being claimed that they 
are entitled to a priority, will first be ex- 
amined. In December, 1876, Pennett mort- 
gaged this estate to one Valpy to secure the 
payment of $700. This mortgage was assign- 
ed to Farrington January 23, 1878. No ques- 
tion is made by any party as to the validity 
of this mortgage, or as to its priority over 
any other incumbrance, and Farrington, 
therefore, is entitled to hold the same, and-to 
receive the full amount thereof from the es- 
tate. 

Various parties, having under the laws of 
Maine claims for laborers and materials fur- 
nished by them t6 Pennett to be used an^ 
employed in the erection by him of the house 
on this estate, and for which they had a lien 
by Revised Statutes of Maine more than 
four months before the filing of this peti- 
tion by Pennett, duly commenced their ac- 
tions for the enforcement of their respective 
liens, and therein attached this property; 
these actions were duly entered at the Sep- 
tember term of the supreme court for this 
county, and were all defaulted and contin- 
ued from term to term for judgment. In 
January, 1878, all these claims and the suits 
then pending were assigned to Farrington, 
and a special judgment was rendered in each 
of said suits on the fourteenth day of March, 
1878, by the direction of Farrington and for 
his benefit, and the same were afterwards 
satisfied by a levy on the estate within thiity 
days after the rendition of the judgments. 
These judgments were so taken without any 
application to the district court for authority- 
so to do; nor was any notice given to the as- 
signees of the pending of said actions, or that 
the plaintiffs intended to take their judg- 
ments and issue executions thereon; and for 
these reasons, it is urged that the judgments 
were invalid and the liens were lost. 

Whether a party, having an attachment in 
the state court upon a bankrupt's estate 
saved from the operation of the bankrupt 
act, could without the sanction of the bank- 
rupt court, proceed in his suit, obtain judg- 
ments, and satisfy the same from the bank- 
rupt's estate so attached, was for a long 
time a matter of serious doubt, the practice 
now being uniform in the various disti-icts. 
In Maine, application was usually made to 
the district court for leave to prosecute the 
suit in the state court to final judgmait, 
which was granted upon condition that the 
judgment should be satisfied upon the prop- 
erty incumbered by the attachment. 

In Doe v. Childress, 21 Wall. [88 U. S.] 642, 
the supreme court of the United States de- 
cided that when an attachment in a suit re- 
turnable to the state court was made more 
than four months before commencement of 
bankruptcy proceedings, if the assignee did 
not inteiTene, the state court might proceed 
and render judgment and issue execution, 
and the sale of the property so attached 
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would vest a good title in the purchaser. In 
the opinion, the court on page 640, says; 
"Where the power of a state court to proceed 
in a suit is subject to be impeached, it can- 
not be done except upon an intervention of 
the assignee, who shall state the facts and 
make the proof necessary to terminate such 
jurisdiction. This rule gains whether the 
four months' principle is applicable, or wheth- 
er it is not applicable." 

In Eyster v. Gaflf, 91 U. S. 525, Judge Mil- 
ler saj^s: "The opinion seems to have been 
quite prevalent in many quarters at one 
time, that, the moment a man is declared 
bankrupt, the district court, which has so 
adjudged, di-aws to itself by that act not 
only all control of the bankrupt's property 
and credits, but that no one can litigate with 
the assignee's contested rights in any other 
court, except in so far as the circuit courts 
have concurrent jurisdiction, and that other 
courts can proceed no further in suits of 
which they had at that time full cognizance; 
and it was a prevalent practice to bring any 
person, who contested with the assignee any 
matter growing out of disputed rights of 
property or of conti-acts, into the bankrupt 
court bj' the service of a rule to show cause, 
and to dispose of these rights in a summary 
way. This court has steadily set its face 
against this view." It was there decided 
that a state court cannot take judicial notice 
of the proceedings in bankruptcy in another 
court, and that it is its duty to proceed as 
between the parties before it until, by some 
proper pleading in the case, it is informed of 
the changed relations of any of the parties 
to the subject matter of the suit. 

By section 5106, Rev. St., it is provided 
that "no creditor whose debt is provable 
shall be allowed to prosecute to final judg- 
ment any suit at law or in equity therefor 
against the bankrupt, until the question of 
the debtor's discharge shall have been de- 
tei-mined; and any such suit or proceedings 
shall, upon the application of the bankrupt, 
be stayed to await the determination of the 
court in bankruptcy on the question of the 
discharge, provided there is no unreasonable 
delay." To obtain the benefit of this pro- 
vision, it is necessary that the state court 
should be legally notified of the pending of 
the proceedings in bankruptcy; if not so 
notified, it may proceed with the cause. The 
statute would seem to contemplate that the 
bankrupt should apply for the stay of the 
proceedings, and in Louisiana it was held 
that he alone could move in this behalf 
(Jones V. Clifton [Case No. 7,457]); while in 
Massachusetts it was held that the state 
court, in such a case, might proceed to judg- 
ment, "if neither the banknapt nor the as- 
signee moves for a stay of proceedings" 
<Ray V. Wight, 119 Mass. 426). 

Language may be found in the opinion in 
Norton V. Switzer, 92 U. S. 364, 365, that 
may seem to imply that a cause thus pend- 
ing in a state court could not be prosecuted 
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to 'judgment excepting to determine the 
amount; but it could not have been intended 
that a state court was unauthorized to ren- 
der judgment in a suit in which there was a 
valid attachment made more than four 
months prior to the commencement of pro- 
ceedings in bankruptcy, and in which the 
bankruptcy of the defendant was not brought 
to the notice of the couit, as the contraiy 
had been repeatedly decided by the supreme 
court 

Under the later decisions of the supreme 
court, the judgments in these suits in the 
supreme court were not affected by the pro- 
ceedings in bankruptcy, nor by the plaintiffs 
not having obtained the consent and author- 
ity of the district court to prosecute the same 
to judgment and execution, and levy on the 
estate attached. 

Various objections are taken to the levies, 
three of which are alone worthy of mucL 
consideration. 

I. It is said that it does not api)ear that 
the appraisers were disinterested men as 
required by the statute. Upon the execu- 
tion, the officer states in his returns that the 
appraisers were disinterested, and, in all of 
his returns, he refers to and adopts as a part 
of his return, the returns of the appraisers; 
and in every instance in their return, they 
state they were disinterested; by this prac- 
tice, the appraisers' return becomes incorpo- 
rated with and a part of the oflicer's return, 
as sanctioned by Rev. St. c. 76, § 5; and he 
has thus certified to their being disinterested. 
The return of this fact by an officer on an 
execution has always been held conclusive 
on the parties and privies; and the fact, that 
one of the appraisers was a brother-in-law of 
Harrington, the assignee of the execution, 
cannot be received to conti-adict the officer's 
return; gnd if admissible, it would seem not 
to be entitled to any effect in destroying the 
levy, as this appraiser was selected by the 
debtor, who should be estopped from disturb- 
ing the levy on this account, after having seen 
fit to choose a relative of the creditor in in- 
terest to act in his behalf. 

II. A further objection to these levies is, 
that they were made on undivided fractional 
portions of the premises, and the officer, as he 
states in his return, determmed that the 
premises could not be divided by metes and 
bounds without damage to the whole. It is 
said it was the duty of the appraisers to de- 
termine this fact, and not the duty of the 
officer, and, therefore, the requirements of the 
statute have not been complied with. It 
may be that in Massachusetts, under the lan- 
guage of theu: act, appraisers are the proper 
persons to decide this question. Such would 
seem to be the result of the authorities cited 
in Pickering v. Reynolds, 111 Mass. 83; San- 
born V. Chamberlin, 101 Mass. 408; but the 
statute m this state is somewhat different, 
and in Mansfield v. Jack, 24 Me. 98, it was 
decided that "the return of an officer, that 
the land upon which an execution is to be 
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levied cannot be divided without prejudice to 
or spoiling the whole, is conclusive of the fact 
as between the creditor and debtor and those 
claiming under them." 

III. It is further objected that it does- not 
appear from the execution to what estate the 
lien attached, or that the property levied up- 
on was the same to which the lien did attach, 
or that it was taken for the purpose of en- 
forcing a lien. When the whole record is 
examined, it discloses all the facts that are 
requisite to establish the validity of the lien, 
and that the estate levied upon was that to 
which the lien attached; and there is no pro- 
vision of law, which requires that all such 
facts should again be set forth in the officer's 
return; they having become a part of the 
record, it is all that is requisite. 

As the entire estate is exhausted by the 
prior claims of Farrington, it is unnecessary 
to determine as to the rank and position of 
the subsequent claims of other respondents; 
and as the unsecured creditors can in no event 
realize any advantage therefrom, it is not the 
duty of the assignee to call upon the court 
to pass upon the rights of these various par- 
ties; but they should be required, at their 
own expense, to litigate these matters be- 
tween themselves, if they are advised so to 
do. Decree accordingly. 



Case No. 9,S99. 

MATTOCKS et al. v. LOVERING- et al. 

[1 Law & Eq. Hep. 401.] i 

Circuit Court, D. Massachusetts. April 4, 1876. 

Bankbcptcy — Debtor Buying Claim — Set-Off. 

A debtor buying a claim against the bank- 
rupt after known insolvency and contemplated 
bankruptcy of his creditor, cannot set:ofE the 
claim against his debt. In such a case the debt- 
or can only prove his claim and receive a divi- 
dend thereon, as his assignor could have done. 

Bill in equity by the assignee in bank- 
ruptcy of Norris, Hall & Co., alleging the fol- 
lowing facts: Norris, Hall & Co., the bank- 
nipt, failed before February 10, 1874. On 
that day a meeting of the creditors was held 
at which a member of the firm of Stoddard, 
Lovering & Co, was appointed one of a com- 
mittee of creditors to determine whether 
Norris, Hall & Co. should be put into bank- 
ruptcy. Stoddard, Lovering & Co. held notes 
of Norris, Hall & Co. to the amount of §476.- 
23. Geo. W. Cady & Co. were indebted to 
Norris, Hall & Co. in the sum of ?4942.30. 
On the 11th of February, the next day after 
the meeting of the creditors, Stoddard, Lov- 
ering & Co. made a colorable sale of the 
notes held by them to Cady & Co., and re- 
ceived therefor the notes of Cady & Co., 
nearly equal in amount to the notes of Nor- 
ris, Hall & Co, sold to Cady & Co. A petition 
for adjudication in bankruptcy against Nor- 
ris, Hall & Co. was filed February 25th. Ad- 
judication was had March 17th, and the as- 

1 [Reprinted by permission,] 
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signees were appointed April 17th, 1874, 
Cady & Co. have attempted to ofiE-set the 
notes thus purchased by them against their 
indebtedness to the firm of Norris Hall & 
Co. The bill in equity "against Stoddard, 
Lovering & Co. prayed that the sale to Cady 
& Co. might be decreed to have been in 
fraud of the bankrupt act [of 1867 (14 Stat. 
517)] and of the rights of the assignees and 
the creditors, and that they might be decreed 
to hold the notes of Cady & Co., and any 
sums received in payment of them, as trus- 
tees for the assignees and creditors, and to 
pay to the assignees the fuU amount of the 
debt owing by Cady & Co, to the bankrupt, 
less the dividend which Stoddard, Lovering 
& Co, would have received on their claim, if 
proved in bankruptcy against the estate of 
Norris, Hall & Co, There was a demurrer 
to the bill, 

SHEPLEY, Circuit Judge, held, that a 
court of equity would not enforce any off-set 
of the claim purchased by Cady & Co. 
against the claim of the assignees of Norris, 
Hall & Co, upon Cady & Co. A court of 
equity would not allow a debtor, after 
known insolvency and contemplated bank- 
ruptcy of his creditor, by the purchase of 
his out-standing liabilities, to absorb, per- 
haps, the whole assets of the bankrupt in 
the entire payment of one portion of his lia- 
bilities, leaving the balance of the debts 
without any dividend, thus defeating that 
equal distribution of the assets among all 
the creditors. The result was that Stod- 
dard, Lovering & Co. had a right to sell their 
demands to Cady & Co., who in equity suc- 
ceeded to the rights only which Stoddard, 
Lovering & Co, had to prove th^r debt and 
receive a dividend, but could not in equity 
claim to set-ofiE the debt to Stoddard, Lover- 
ing & Co. against the debt due from Cady 
& Co. to the assignees of the bankrupt es- 
tate. Bill dismissed without costs to elther 
party. 

[NOTE. The court subsequently vacated the 
order for dismissal, and allowed the case to 
stand on the docket. The complainants then 
moved to amend, on the ground that an actual 
sale was made by the defendants, which ena- 
bled a set-off to be made, and by means of 
which the defendants gained an undue advan- 
tage. The motion for this amendment was de- 
nied, and the bill dismissed without costs. 3- 
Fed. 212.] 
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MATTOCKS V. ROGERS et al. 

[1 Hask. 547.] i 

District Court, D. Maine. Dec, 1874. 

CONTKACTS — Is TVkITIXG — CONSTRUCTION — CO- 
PARTNERSHIP— LIABILITY TO Creditors— Fraud 
— Bankroptot— Action by Assignee. 

1, A writing should be construed so that all 
its provisions may have force and effect if pos- 
sible, and the intent of the parties prevail. 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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2. A copartnershh) is not establislied by a 
writinjj. stipulating that the first party shall fur- 
nish $3,000 and his services to the other to be 
nsed in his business for one year at a stipulated 
price, when the first party may elect to become 
a. permanent and equal partner by increasing 
the sum fm-nished to $5,000 or to withdraw the 
same, and that the sum so furnished meantime 
shall not be chargeable with losses, notwith- 
standing, a provision in the writing that the first 
party "becomes a partner in said business from 
this date under the above conditions" and under 
a specified firm name. 

3. Such first party, who transacts business 
under such firm name, and who holds hinaself 
out to the public as a copartner in the business, 
is liable to creditors as a copartner, and in case 
of insolvency of both partners, the sum so con- 
ti'ibuted by him to the business is partnership 
assets. 

4. It is a fraud upon partnership creditors, for 
such fii-st party, after both parties have be- 
come insolvent, to release to his associate all 
interest in the assets of the business, and receive 
therefor from him his notes for the §3,000 origi- 
nally contributed to the business, payable to a 
third person, who, acquainted wilii all the facts 
had loaned the same to such first party to invest 
in the business, a part of such notes being en- 
dorsed by a fourth person, secured therefor by a 
mortgage upon the copartnership assets. 

5. The assignee in bankruptcy of such cepart- 
nei-ship may in equity invalidate such transac- 
tions as fraudulent and void. 

In equity. Bill by [Charles P. Mattocks] 
an assignee in bankruptcy to annul a fraudu- 
lent tiunsfer by the bankrupts [John T. Rog- 
ers, Ji'., Frances E. Rogers, Dwigbt T. Gold- 
er, and Edward T. Elden] of tlieir copart- 
nership assets for the benefit of an individ- 
ual creditor of one of tlie copartners. The 
answer denied any copartnersMp between 
tlie bankrupts, and averred that the bank- 
rupt, Rogers, Jr., having borrowed $3,000 
from his mother, Frances E. Rogers, loaned 
the same to Golder, wlio in consideration of 
a release from Rogers, Jr., gave Ms notes 
to the mother for the same, and a mortgage 
upon his business assets to Elden to secure 
him for endorsing a part of the notes; that 
the transaction was without fraud, bona filde, 
and valid. Replication being made the cause 
was heard on bill, answer and proof. 

Charles P. Mattocks, pro se, and Edward 
W. Fox, with him. 

"William L. Putnam, for Prances E. Rog- 
ers. 

Fabius M. Ray, for J. T. Rogers, Jr. 

John Rand, for E. T. Elden. 

POX, District Judge. The plaintiff as as- 
signee of D. C. Golder & Co., as well as of 
the individual members of the firm, has 
brought this bill to set aside a transfer made 
by John T. Rogers, Jr., one of said firm, on 
the 29th day of January last, of his inter- 
est in the copartnership effects, to his said 
copartner D. O. Golder, and also to obtain 
a surrender and cancellation of the notes giv- 
en by said Golder to Frances E. Rogers, the 
mother of said John T., as a consideration 
for the said transfer, for the sum of three 
thousand dollars, two of which notes, each 



being for one thousand dollars, were endorsed 
by E. T. Elden. 

It appears that on the 24th day of Sept., 
1873, said John T. Rogers, Jr., and D. O. 
Golder entered into a written agreement by 
which said Rogers was to advance to said 
Golder three thousand dollars to be employed 
by said Golder in his business as a manu- 
facturer of ladies' garments, and he was also 
to contribute for the common benefit all his 
time, &e., to the best of his ability in the 
business; for the capital and services so con- 
tributed he was to receive from said Golder, 
the sum of eleven hundred dollars per year. 
The agreement further stipulated, that the 
capital so furnished by said Rogers should 
not in any degree be held responsible or lia- 
ble for any losses in the business during the 
year ensuing, at the termination of which 
time said Rogers was to receive the capital 
contributed by him, or he could as he should 
then elect become a permanent and equal 
partner by increasing his capital to five thou- 
sand dollars. The agreement then concludes 
as follows: "The said John T. Rogers, Jr., 
becomes a partner with the said Dwight C. 
Golder in said busmess from this date, un- 
der the above conditions, the firm name to 
be Dwight C. Golder & Co." 

Rogers borrowed from his mother. Prances 
E. Rogei-s, the full amount of three thousand 
dollars, which was by him paid into the 
concern, and he continued to give his time 
and seiTices, as required, to the business un- 
til the 29th day of January. His name ap- 
peared on the business card of Dwight C. 
Golder & Co. as one of the firm comprised 
of Golder and Rogers; all the business was 
transacted in the firm name, and it was well 
understood in the community, that he held 
himself forth to the public as a member of 
and jointly interested in the business of the 
firm of Dwight C. Golder & Co. No account 
of stock was taken at the time of the forma- 
tion of this copartnership, and I am well sat- 
isfied, that Rogers from his entire ignorance 
of this partictilar branch, as well as his lack 
of experience generally in business matters, 
was very much deceived by the misrepre- 
sentation of Golder as to his condition and 
standing in Sept., 1873. Large debts, to a 
very considerable amount, were subsequently 
contracted in the name of Dwight C. Golder 
& Co. in the course of their business, which 
now remain unpaid, and the only means from 
which the same can be in any part satisfied 
is from the proceeds of sale of the stock 
formerly belonging to Dwight C. Golder & 
Co., and there is not suflacient to dischai-ge 
the full amount. 

From the admissions of both Golder and 
Rogers, it is shown that in Jan., '74, the firm 
was deeply insolvent; that both Golder and 
Rogers were well aware of their condition, 
and that Rogers was desirous of withdraw- 
ing with his advaijce of §3,000 from the busi- 
ness. To effect this there was a final dis- 
solution, on the 29th day of January, of the 
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firm of Dwight C. Golder & Co., and Rogers, 
by an instrument under seal, conveyed to 
Golder in consideration of the tln:ee thousand 
dollars, all his right, title and interest, as a 
member of the fii*m, in and to all the stock 
and fixtures of Dwight 0. Golder & Co., to- 
gether with all his interest in the rights, 
credits and book accounts of said Dwight O. 
Golder & Co., with authority to use the name 
of said Rogers in collecting the same. It 
does not appear, that any agreement or under- 
standing was had between Rogers, Jr., and 
Golder, as to the debts due from Dwight 0. 
Golder & Co.; they were not assumed by 
Golder, nor did he in any way agree to relieve 
or indemnify Rogers from his liability on ac- 
count thereof. 

Mrs. Rogers was desirous of receiving the 
amount she had loaned her son, and in these 
negotiations was represented by her hus- 
band John T. Rogers, who is shown by the 
evidence to have been fully cognizant of the 
pecuniary condition of Dwight C. Golder & 
Co., and that they were then insolvent; and 
Mrs. Rogers is, of course, to be held charge- 
able with all the knowledge or information 
derived in this respect by her agent, whilst in 
the conduct of her business. John T Rogers 
therefore would not accept the individual se- 
curity of Dwight C. Golder, in payment for 
the three thousand dollars, but insisted on 
further security; and it was eventually agreed 
'between Golder and himself, he acting in 
his wife's behalf, that Golder should make 
three notes of one thousand dollars each, 
payable in two, four, and six months to Mrs. 
Rogers, and that the last two should be en- 
dorsed by Edward T. Elden, Golder's father- 
in-law. Elden agreed to endorse these notes, 
on condition that he was secured therefor by 
a mortgage from Golder on the stock. These 
notes were made and endorsed as agreed, 
and tlie mortgage was given by Golder to 
Elden, which not only secured these endorse- 
ments, but also other liabilities of Golder to 
Elden for a very considerable amount. These 
latter claims have all since been proved as 
imsecured claims against Golder's estate in 
bankruptcy by Elden, and Elden has relin- 
quished all claims under his mortgage in 
respect to them, but he insists that his mort- 
gage is a valid subsisting security for his en- 
dorsement of the two notes held by Mrs. 
Rogers, if he is held liable as endorser. The 
petition in bankruptcy was filed by the firm 
creditors against D. O. Golder & Co., Feb. 
IS, 1874. 

It is contended, in behalf of Mrs. Rogers, 
that J. T. Rogers, Jr., did not become a co- 
partner with Golder by their agreement of 
Sept, 24, notwithstanding the statement con- 
tained therein at its close, "that said John T. 
Rogers, Jr., becomes a partner with said 
Dwight 0. Golder in said business from this 
date, under above conditions, the firm name 
to be Dwight C. Golder & Co.;" that the 
whole instrument is to be examined, and its 
legal effect to be gathered from all contained 



therein, rather than from any single clause, 
and that it is clearly manifest, that although 
the parties might have supposed a copartner- 
ship, inter sese, was thereby created, that in 
law such was not the legal result of the en- 
tire instrument, as Rogers was not to have 
any right or interest in the property, but 
was only to loan the concern the three thou- 
sand dollars for one year, on which and for 
his services during that time, he was to re- 
ceive a fixed compensation of eleven hundred 
dollars, in no way dependent on the profits, 
or loss of the business; that he could not de- 
mand any account from his associate; had 
no right to claim that accounts ever should 
be kept of the transactions, and that it was 
expressly stipulated, that the capital con- 
tributed by Rogers shall not in any degree be 
held liable or responsible for any losses* in 
the business of said Dwight C- Golder & Co. 

Upon this branch of the case, the court is 
of the opinion that the construction given to 
this instrument by the counsel for Mrs. Rog- 
ers is the true one, and that the latter clause 
in the agreement, that Rogers Is to become a 
partner with GrOlder, must be taken in con- 
nection with the stipulation that it is to be 
"under the above conditions," which as a 
whole are not sufficient to constitute a geu- 
eral partnership, as between the parties to 
such agreement As between themselves, 
Golder became the debtor of Rogers for the 
amount thus advanced, and the same was not 
at the risk of the business. Rogers acquired, 
as against Golder, no legal interest in the 
effects of Dwight O. Golder & Co., but the 
legal title thereto was in Golder alone. It is 
therefore claimed quite strenuously, that by 
the dissolution in January and the bill of sale 
from Rogers to Golder the latter acquired 
nothing; that no interest in the estate of D. 
0. Golder & Co. whatever, passed thereby to 
Golder, as the whole was already vested in 
him, and that all that was really then ac- 
complished was the repayment of the loan 
of three thousand dollars by Golder, for 
which he was indebted to Rogers, the same 
being made to Mi-s. Rogers, by the authority 
of her son in satisfaction of the amount for 
which he was then indebted to her. 

As between Rogers, Jr., and Golder, it may 
well be conceded that such was the effect of 
the arrangement; but there were others who 
were alike interested in the property of 
Dwight C. Golder & Co., who were no par- 
ties to these proceedings, and whose rights 
should not be compromised thereby; and 
these were the creditoi-s of Dwight C. Golder 
& Co., who are now represented by the com- 
plainant. While no partnership inter sese ex- 
isted between Rogers and Golder, yet to all 
intents and purposes, so far as the creditors 
of Dwight C. Golder & Co. were interested, 
Rogers and Golder were copartners. They, 
were jointly liable as copartners for all the 
debts of Dwight C. Golder & Co., and the 
property held and acanired in the name of 
the firm was copartnership property, which 
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the creditors had a right under the pro- 
visions of the banki'upt act to claim should 
be first appropriated to the discharge of the 
firm liabilities. For these reasons the court 
holds that both Rogers and Golder are es- 
topped as against the firm creditors, to claim 
that the property which had been acquired 
in the finn name was In truth the property of 
Golder alone, and that by a secret agreement 
between them, he, Rogers, had no interest 
therein. It is not claimed that firm creditors 
^ were cognizant of any such agreement; on 
the contrary, all their dealings were with the 
firm of Dwight C. Golder & Co.; they sold 
to that firm, gave credit to the fli-m on the 
faith of the fii*m obtaining the title to the 
purchases made. Rogers in every way possi- 
ble held himself out as liable for the firm 
debts, and that the firm obtained the entire 
title to the property purchased in the firm 
name. At the time of the dissolution, he 
again sanctioned this view of his relation, 
by advertising to the world at large his 
withdrawal from the firm, and his transfer 
of all interest in its estate to his copartner; 
and having so conducted himself from the in- 
ception of his connection with the business, 
a court of equity is bound in respect to all 
who have dealt with him, trusting to that 
relation as the true one, not to allow him to 
insist on something entirely different, and 
thereby derive a benefit to himself and his 
individual creditors, in fraud of his copartner- 
ship creditora. 

The rights of the partnership creditors must 
be considered the same, as if the copartner- 
ship in the present case had been of the or- 
dinary, usual character, and are not to be af- 
fected by the secret agreement between its in- 
dividual members. Under what circumstan- 
ces can one member of a firm, convey to his 
copartner the partnex*ship effects, so that the 
transfer will be valid and effectual against 
the firm creditors and the assignee in bank- 
ruptcy of the copartnership? 

In Wilson v. Robertson, 21 N. Y. 592, it is 
said: "It will be conceded, that the creditors 
of a firm are legally and equitably first en- 
titled to the partnership effects. Such cred- 
itors havea claim upon the joint effects, prior 
to every other person, which the court will 
enforce and protect alike against the in- 
dividual partners and their creditoi-s. « * * 
An appropriation of the firm property, to pay 
the individual debts of one of the partners 
is, in effect, a gift from the firm to the part- 
ner, a reservation for the benefit of such part- 
ner or his creditors to the direct injury of the 
firm creditors. Can it reasonably be doubted, 
that when an insolvent firm assign their ef- 
fects for the payment of the private debts of 
a member, for which neither the firm, nor 
the other members, nor the firm assets, nor 
the interests of the other members therein, 
are liable, such an assignment and appro- 
priation are a direct fraud upon the joint 
creditors of the assignors?" 

In Ransom v. Van Deventer, 41 Barb. 307, it 



was decided: "That a division by partners 
of the copartnership assets between them- 
selves, and the ti-ansfer of such assets by the 
individual partners in payment of their pri- 
vate debts when the partnership is insolvent, 
is in point of law a fraud upon the creditors 
of the partnership. Such a transfer of the 
partnership effects is Invalid, as against the 
creditors of the firm, and the propeity re- 
mains partnership property, until it comes to 
the hands of a bona fide purchaser for a val- 
uable and new consideration. If the person 
to whom the property is transferred, has no- 
tice that it is partnership property, and he 
takes it in payment of a precedent debt, he 
will not be deemed a bona fide purchaser." 

In that case, in a creditor's bill by plaintiffs 
as judgment creditors of a firm, they were al- 
lowed to reach the proceeds of a note given 
to the firm, and endorsed over to a creditor 
of one member of the firm by the consent of 
the other members, the firm being insolvent; 
but the party to whom the note was endors- 
ed was entirely ignorant of such insolven- 
cy. The learned judge, in giving the opinion 
of the court says: "What is a partnership 
but a single person in law, having as such, 
debts and credits and rights as a single per- 
son? The assignment, or transfer without 
assignment, of the property of an insolvent 
partnership, is precisely the same violation of 
the rights of creditors that it would be if it 
were in fact a single person, and the gift to 
one of the partners, or to his creditors, or 
for his benefit, does not vary or affect the 
principle. It is the giving away in either 
case, of the property of an insolvent debtor, 
at the expense of, and in fiuud of his cred- 
itors." 

In a late case before the New York court 
of appeals (Menagh v. Whitwell, 52 N. Y. 
146) it was decided, that "a transfer by one 
partner of an interest in, or a lien given by 
him upon the coi-pus of the partnership prop- 
erty to pay an individual debt, although made 
with the consent of the other paitners, is 
fraudulent and void as to the creditors of the 
firm, unless the firm was at the time solvent, 
and sufficient property remained to pay the 
partnership debts." 

The insolvency in the present case is clear- 
ly established, and there would be suflaeient 
property remaining to pay out a small divi- 
dend upon the company liabilities, if this 
amount of ?3,000 is first paid therefrom; and 
it is also clearly shown, that both of the part- 
ners, as well as the agent of Mrs. Rogers, at 
the time well knew of this insolvency, and 
this scheme was adopted for the payment of 
Mrs. Rogers by Golder from the property 
which formerly belonged to Dwight C. Golder 
& Co., Rogers still remaining liable for all the 
firm debts. 

In Re Cook [Case No, 3,150], -Hie court says: 
"A sale by one partner to his copartner, when 
the firm is insolvent and upon the eve of 
bankruptcy, which if upheld, would operate 
to apply the property of the retiring partner- 
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to the payment of the individual debts of 
the partner purchasing, is presumptively- 
fraudulent as to the firm creditors, and the 
courts should set aside such sale, and dis- 
tribute the property as firm property to the 
payment of the firm debts." < 

If tlie legal efEect of such transfer would be 
to change the order of payment and prefer 
certain creditors, the private creditors over 
the firm creditors, it -would be void as creat- 
ing a preference, contrary to the provision's 
of section 35 of the bankrupt act. 

It is claimed further in behalf of Mrs. Rog- 
ers, that if the court should hold that the 
property of Dwight C. Golder & Co., notwith- 
standing the transfer by Rogers to Golder, 
still remained company property liable for 
the payment of firm liabilities, that the rem- 
edy of the plaintifiE is to be sought in the 
marshalling of the assets and postponing the 
payment of Goldex-'s individual liabilities, un- 
til the partnership liabilities are fully paid, 
and that 3Mrs. Rogers should be allowed to 
retain her claim against Golder, as promissor 
of the notes, in case he does not obtain his 
discharge in bankruptcy, and should also be 
permitted to collect of Blden the two notes 
which he endorsed. By this course being 
adopted, it is said the rights of the creditors 
will be fully protected, and Mrs. Rogers will 
not be deprived of any rights to which she is 
entitled. 

Courts of equity are not in the habit of al- 
lowing parties engaged in a fraudulent pro- 
ceeding, to dictate as to the course to be 
adopted by those whose rights are affected 
by such proceedings; it is not for one thus 
situated to ask the court to require the other 
party to select that method of redress, by 
which the guilty party will derive more or 
less advantage from his fraud; on the con- 
trary, it is rather the duty of the court, and 
of all parties interested, to sanction that 
method of redress, which will be most like- 
ly to prevent further attempts of a similar 
character, and to compel parties to abstain 
from all schemes in violation of law. A 
court of equity will not lend its aid, so as to 
require a party to adopt that course which 
shall render the fraudulent conduct of a par- 
ty as profitable and advantageous as possi- 
ble to him. 

These proceedings of Jan. 29 were, accord- 
ing to the authorities before cited, fraudulent 
and void as to the firm creditors; and the as- 
signee of the firm, by this bill, asks that they 
may be so decreed and set aside, and that the 
property may come to his hands unincum- 
bered ' thereby, and without any cloud upon 
the title as individual property of Golder, but 
on the contrary as being the estate of Dwight 
O. Golder & Co. 

In cases of this description, the courts in 
bankruptcy have frequently adjudged such 
transfer by a partner to his copartner as 
void, and that the property still remained firm 
propei-ty; and when property has been thus 
fraudulently conveyed, an assignee may re- 
16FED.CAS. — 73 
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sort to a court of equity, to recover the same 
for the benefit of the estate. As said by 
Curtis, J., in Carr v. Hilton [Case No. 2,436]: 
"A fraudulent conveyance is no effectual con- 
veyance as against the interests intended to 
be defrauded. * * * The case of the as- 
signee is, therefore, that the lands in question 
are the property of the debtor, and that he 
prays the aid of this court to remove an ap- 
parent doud upon his title, which though 
void, interferes with the discharge of his ofli- 
cial duty." It would be .difficult to find lan- 
guage more applicable to the present case. 
Here copartnership estate has come to the 
hands of the assignee as belonging solely to 
the firm, with a cloud upon it by reason of 
the proceedings which are here sought to be 
impeached. The legal title stood in Golder 
alone when the property passed to the as- 
signee, but this had been procm-ed through 
the fraud of the parties, and the property in 
truth belonged to the firm as respects the 
rights of the firm creditors in relation to it, 
and it is to remove this cloud and restore the 
true condition of things which are asked for 
by this bill. As remarked by Judge Curtis 
(Carr v. Hilton [supra]): "In my opinion the 
property fraudulently conveyed is to be 
deemed property of the bankrupt, and was 
by the decx-ee vested in the assignee. This 
enables him to maintain the bill." 

The 14th section of the bankrupt act [of 
1867 (14 Stat. 522)] expressly declares, that 
"all the property conveyed by the bankrupt, 
in fraud of his creditors, * « * shall in 
virtue of the adjudication of bankruptcy and 
the appointment of the assignee, be at once 
vested in such assignee, and he may sue for 
and recover the said estate." 

The firm, in fraud of their creditors, made 
a transfer of the firm property to one of the 
members of the firm. The case is brought 
within this section most clearly, and the as- 
signee is authorized thereby to recover the 
same. 

In Pratt v. Curtis [Case No. 11,375], Lowell, 
J., says: "Great confusion would arise from 
any rule, which required creditors to follow 
the property on their own account; * * * 
and on the other hand, full power is given 
to this court, to set aside all fraudulent con- 
veyances by which creditors are affected, 
and to mai-shal all assets." 

The present case is quite similar to Re 
Waites [Id. 17,044], and to Re Johnson [Id. 7,- 
369]. By a dissolution of the firm when in- 
solvent, and an application of the firm's prop- 
erty to the payment of the private debts of 
the partners, a fraud was attempted in the 
way of a preference in violation of the bank- 
rupt law. In this latter case, Judge Lowell 
says: "The point to which I now refer is 
this: when the bankrupt act lays down a 
positive rule of distribution of the joint and 
separate assets, and creates a fraud before 
unknown, called a preference, it is obvious 
that partners, who owe debts of both kinds, 
may commit that fraud, by conveying their 
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j'oint property to a separate creditor, or even 
by dissolving their firm and dividing their 
property, and thus worlcing out a preference 
to all their separate creditors." 

The assignee in the present case has cer- 
tainly good cause for resorting to this reme- 
dy, and for asking a complete rescission of 
the contract made at time of dissolution, and 
for a surrender and cancellation of the notes 
given by Golder to Mrs. Kogers; because if 
Mrs. Kogers is allowed to retain the notes 
and enforce her remedy against Blden as 
endorser, Elden in his turn would assert the 
validity of his mortgage, which he held as 
security for such liability. It may be, that 
the assignee might be in a condition to de- 
fend against such claim of Elden, and estab- 
lish its invalidity under the provision of the 
bankrupt law: but the result, on the evi- 
dence now before the court, is not entirely 
free from doubt, and the assignee, therefore, 
should not be compelled to take the risk of 
a lawsuit, and rely upon establishing a suc- 
cessful defense against a security upon the 
property, given to the endorser at the time 
he assumed the liability. In the opinion of 
the court, the whole transaction being in 
fraud of the firm creditors, and it being the 
duty of the assignee to protect their rights, 
he was well justified in striking at the root 
of the evil, instead of endeavoring by eircui- 
tously striving to avoid in part its bad effects; 
and these participants in the fraud have no 
cause for complaint, if thereby they are de- 
prived of all benefit from their fraudulent 
schemes, instead of being permitted to de- 
rive a partial advantage therefrom, by the 
assignees pursuing a different course, "Ex 
pacto illicito non oritur actio." 

The transfer to aii-s. Kogers of the Golder 
notes was most clearly a fraudulent prefer- 
ence by John T. Rogere, Jr., of his individual 
creditor, and was therefore a fraud upon his 
other creditors; and for this cause, she could 
not be allowed to retain the notes, and with- 
hold them from the plaintiff in his capacity of 
assignee of John T. Rogers, Jr. But upon the 
other grounds, I think there has been suffi- 
cient shown to set aside the whole transac- 
tion, and require Mrs. Rogers to surrender up 
and cancel the notes of D. C. Golder, received 
by her in satisfaction of her claim against 
John T. Rogers, Jr., and it is so ordered and 
decreed. 

Bill dismissed as to Golder without costs. 
Decree for complainant against the other 
respondents. 

[See Case No. 5,510.] 
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MATTOX at al. v. CADY et al. 

[7 Am. Law Ree. 613.] 

Circuit Court, N. D. Ohio. Oct. Term, 1878. 

Bankruptcv — Debtor BnTixa Claim — Set-Off — 
Knowledge op Issolvexot. 

Where involuntary proceedings in bankruptcy 
are commenced and prosecuted against a bank- 



rupt under the U. S. bankrupt laws of 1867 [14 
Stat. 517], and an assignee is duly appointed, 
who commences suit against a debtor of such 
bankrupt to recover the amount of an account 
due him, such debtor is entitled to have set-off 
against his indebtedness notes against said bank- 
rupt which he may have purchased and become 
the bona fide owner and holder of, at any time 
before the petition in such voluntary proceedings 
was filed, although the debtor, when he pur- 
chased said notes, had knowledge that such 
bankrupt was then insolvent 

Petition: (1) Plaintiffs [Charles P.Mattox 
and others] in their petition set forth their ti- 
tle to sue as assignees in bankruptcy of Norris, 
Hull & Co. (2) That on petition of Lucius 
Beebee and others, filed in XJ. S. district 
court of Maine, on the 25th day of February, 
1874, Norris, Hull & Co., on the 2nd day of 
March, 1874, were duly declared bankrupts, 
and April 17, 1874, plaintiffs were duly elect- 
ed assignees. (3) April 15, 1S76, plaintiffs 
commenced suit against defendants [George 
W. Cady and others, doing business as Geo. 
W. Cady & Co.] on an account due the bank- 
rupts, amounting to $4,826.30, on which in- 
terest is claimed from Feb. 11, 1874. 

Defendants' Answer: The account set up 
in the petition is not denied, but "set-off" of 
two notes held by the defendants is set up 
in the answer. Said two notes were made 
by Norris, Hull & Co. to their own order, and 
indorsed by themselves in blank. One note, 
dated Nov. 20, 1873, at four months, for 
?2,384.12; one other note, dated Dec. 2, 1873, 
at four months, for §2,384.11. These notes 
are alleged in the answer to have been made 
and indorsed and delivered about the dates 
of the same to Stoddard, Lovering & Co., 
and on the 11th day of February, 1874, sold, 
transferred and delivered to defendants; and 
they then and thereby became, and ever since 
have been, the owners of said notes, and 
that the said notes defendants ask may be 
allowed to them by way of set-off against 
plaintiffs' claim, and that they, defendants, 
may have judgment accordingly. 

Reply of Plaintiffs: (1) That on the 11th 
day of February, 1874, and many months 
prior thereto, Norris, Hull & Co. had been 
hopelessly insolvent, of which Stoddard, 
Lovering & Co., and defendants at the time 
aforesaid (Feb. 11, 1874), had knowledge; 
and that said transfers of said notes, if any 
were made, were only colorable, and not 
bona fide, and made for the purpose of en- 
abling Stoddard, Lovering & Co. to realize 
in full upon said note through defendants, 
who were indebted to Norris, Hull & Co., as 
set forth in the petition. Plaintiffs there- 
fore deny that defendants are holders of said 
notes, except for benefit of Stoddard, Lov- 
ering & Co. (2) That on the 11th day of 
February, 1874, Norris, Hull & Co. were, and 
for several months prior thereto had been, 
hopelessly insolvent. Proceedings in bank- 
ruptcy were then threatened and imminent 
against Norris, Hull & Co., of which facts 
both Stoddard, Lovering & Co. and defend- 
ants had full knowledge. That defendants 
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•were then and there indebted to Norris, Hull 
& Co., as stated in the petition. That said 
transfers of said notes, if any such -were 
made, were made for the purpose of enabling 
Stoddard, Lovering & Co. to realize in full 
on said notes, instead of receiving a dividend 
thereon in bankruptcy, and for the purpose 
and with intent of preventing the plaintiffs 
from collecting the account against them, and 
with the purpose and intent of giving said 
Stoddard, Lovering & Co. an unjust and ille- 
gal preference over the other creditors of 
Norris, Hull & Co. And plaintiffs' charge 
that if said notes were transferred at any- 
thing less than their face, sucn transfer was 
with Intent and purpose of enabling Stoddard, 
Hull & Co. to realize more than they could 
in bankruptcy, and also with intent and pur- 
pose of making defendants to discharge their 
debt with said notes at their face, although 
defendants had paid for said notes much less 
than their face. That if any transfer of said 
notes were made by Stoddard, Lovering & 
Co. to defendants, they were not made in 
good faith, and defendants are not entitled 
to off-set the same against said account, but 
must be remitted to prove the same in bank- 
ruptcy. (3) That being ignorant as to wheth- 
er any transfer of said notes was made to 
defendants, as stated in the answer, plain- 
tiffs deny the same. 

The case was argued elaborately by Willy 
•& Terrill, for plaintiffs, who cited: Bump, 
Bankr. (9th Ed.) 420; Hitchcock v. Hollo 
£Case No. 6,535]; Sawyer v. Hoag, 17 Wall. 
[84 U. S.] 61(MJ22; 8 Gray, 572; Wat. Set- 
Off, § 113; 2 Johns. 274; 20 Johns. 137; Hil- 
liard, Bankr. 224; Avery & H. Bankr. 157; 
Bump, Bankr. (7th Ed.) 381, 382; 27 Ohio St. 
365; and commented on Hovey v. Home Ins. 
<3o. [Case No. 6,743], and Moore v. Harley 
[Id. 9,764]. 

J. P. Bishop, and C. J. Noyes, for defend- 
ants, argued the case at length, citing and 
commenting on the following authorities: 
Hitchcock V. RoUo [supra]; RoUins v. Twitch- 
■ell [Case No. 12,027]; Sawyer v. Hoag, 17 
Wall. [84 TJ. S.l 610; In re City Bank [Case 
No. 2,742]; Hovey v. Home Ins. Co. [supra]; 
Hunt V. Holmes [Case No. 6,890]; Fuller v. 
■Sterglitz, 27 Ohio St. 361; 4 Ohio St 593. 
■On the point of notice of insolvency of Nor- 
ris, Hull & Co., and putting on inquiry, etc., 
they cited Goodwin v. Simmons, 20 How. [61 
IT. S.] 343; Woolfolk v. Bank of America, 10 
Bush, 504. 

Before BAXTER, Circuit Judge, and WEL- 
KJEB, District Judge. 

WELKER, District Judge. A jury in this 
case was waived, and the facts, with the evi- 
dence, were submitted to the court at a for- 
mer term, but the case has been continued for 
argument and under advisement to this term, 
and has been argued at length, orally and 
elaboi*ately; briefs have been submitted by 



counsel on each side. All the testimony in 
the case has been reduced to writing, and we 
have a full report of it before us, so there 
can be no controversy as to what was the tes- 
timony on the trial. The matters in contro- 
versy fuUy appear in the pleadings. 

The questions presented and discussed by 
counsel are mainly as follows: 1. Were Nor- 
ris, Hull & Co. insolvent when defendants ac- 
quired the notes which they seek to set off in 
this case? 2. Did the defendants know of the 
insolvency of Norris, Hull & CJo. when they 
became the piurchasers of these set-offs? 3. 
Was the purchase of the notes by the defend- 
ants a bona fide one for their own benefit, or 
for a valuable consideration? 4. Supposing 
the purchase to have been unobjectionable in 
other respects, what effect would knowledge 
on the part of the defendants of the insolv- 
ency of Norris, Hull & Co. when they made 
the purchase, have on their right to have the 
set-offs allowed? 

First. As to the insolvency of Norris, Hull 
& Co. when the defendants purchased the 
notes in question, there seems to be no doubt 
In fact it is admitted by their counsel. This 
being the case- 
Second. Did the defendants know this when 
they acquired these notes? We have care- 
fully considered this point The testimony on 
the trial showed that before the transfer to 
defendants of these notes, Stoddard, Lover- 
ing & Co., a firm doing business at Boston, 
Mass., had knowledge of the insolvency of 
Norris, Hull & Co., but it nowhere appears 
that this was known to defendants, Cady & 
Co., unless they acquired such knowledge in 
the negotiations by which they acquired the 
notes in question. The defendant Awl was 
called as a witness on behalf of Cady & Co., 
to prove the pvirchase by them of these notes, 
and was cross-examined by plaintiffs' coun- 
sel, and defendant, Geo. W. Cady was called 
as a witness in behalf of plaintiffs, and both 
testified that they had no knowledge of the 
insolvency of Norris, Hull & Co. when they 
bought the notes. It is insisted, however, by 
plaintiffs' counsel, that the circumstances at- 
tending the purchase and what was said at 
the time, were sufficient to charge them with 
notice. 

What were these circumstances, and what 
was said that should charge them with such 
notice? It appears that Norris, Hull & Co. 
were doing business in Portland, Me., and the 
defendants in the city of Cleveland, O. 
They had business transactions with Norris, 
Hull & Co. down to the very day of the pur- 
chase of these notes, Feb. 11, 1874. This 
business was done by correSQ>ondence. A 
short time before the purchase, they were ap- 
plied by one Dresser, as agent of Stoddard, 
Lovering & Co., who offered to sell to them 
the notes in question, and if Cady & Co. re- 
ceived notice of the insolvency of Stoddard, 
Lovering & Co. it must have been during 
these negotiations. We have failed to find in 
the testimony anything equivalent to notice to 
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the defendants of this insolvency, when they 
took the notes. It is said that during these 
negotiations Cady & Co. aslied Dresser why 
Stoddard, Lovering & Co. wished to dispose 
of this paper, and the reply was that they had 
more of it than they wanted to keep, and 
wished to dispose of some of it. This would 
not have a tendency to charge them with no- 
tice of the maker's insolvency for such trans- 
actions are of very common occurrence. Oth- 
er circumstances and conversations at the 
time are referred to, to charge them with no- 
tice, such as the remark of Dresser that they 
were tricky, but taken altogether, come very 
far short of proving that Cady & Co. had 
knowledge of the insolvency of Norris, Hull & 
Co. when they made the purchase of these 
notes. 

It is further insisted on in argument by 
plaintiffs' counsel that at least the circum- 
stances were such as to put Cady & Co. on in- 
quiry when they made the purchase that the 
makers of the notes were insolvent. What- 
ever might have been the law formei'ly on 
this subject, such is not the law now, when 
applied to negotiable paper. It is so held by 
the supreme court of the United States in 
Goodwin v. Simmons, 20 How. [61 U. S.] 24Z; 
also in Woolfolk v. Bank of America, 10 
Bush, 504; and is now a fixed rule of law. 
To charge Cady & Go. with notice of the in- 
solvency of Norris, Hull & Co., the testimony 
ought at least to be as strong as would be 
required In cases where preferences have been 
made which are declared void by the bank- 
rupt act. But the testimony here falls far 
short of what would be required in such cases. 

We think, therefore, that the evidence in 
this case is insufficient to show that The de- 
fendants had knowledge when they purchased 
these notes of the insolvency of Norris, Hull 
&Co, 

3, Did they pay value for these notes, so as 
to be entitled to be treated as bona fide pur- 
chaser and holders, and not as trustees for 
Stoddard, Lovering & Co.? On this point, it 
clearly appears that they paid a sufficient con- 
sideration and were fully protected in this re- 
spect, and, so far as this point is concerned, 
they are entitled to have the set-off made as 
claimed by them. This, of course, determines 
the case in favor of the defendants. Here we 
might stop and not determine the further 
point, but as the point has been made and 
discussed we think it ought to be decided. 
This is the fourth point above stated which 
is, supposing the question of notice of the in- 
solvency had been found against Cady & Co., 
but that in other respects they were bona 
fide purchasers, would they then be entitled 
to have the set-ofC allowed? This we are com- 
pelled to answer in the affirmative. We do 
this knowing that there is not complete ac- 
cord in the decisions that have been made on 
this subject. If the purchase of a set-off is 
otherwise unobjectionable, knowledge that 
the debtor is insolvent at the time of the pur- 
chase will not prevent the set-off being made. 



The law as to set-o£E under the bankrupt law 
of 1867 is as follows: "And be it further en- 
acted, that in all cases of mutual debts or mu' 
tual credits between the parties, the account 
between them shall be stated, and one debt 
set-off against the other, and the balance only 
shall be allowed or paid, but no set-off shall 
be allowed of a claim in its nature not prov- 
able against the estate. Provided, that no 
set-off shall be allowed in favor of any debtor 
to the bankrupt of a claim purchased by or 
transfeiTed to him after the filing of the pe- 
tition." Of debts and proof of claims under 
the same law: "And be it further enacted, 
that all debts due and payable from the 
bankrupt at the time of the adjudication of 
bankruptcy, and all debts then existing, but 
not payable until a future day a rebate of in- 
terest being made when no interest is payable 
by the terms^ of the contract, may be proved 
against the estate of the bankrupt" As we 
read the law of 1867, as" to set-off and proof 
of claims, this case comes within the letter 
and meaning of the law. It was necessary, 
in establishing a rule under which claims 
against a bankrupt might be purchased and 
set off. Congress provided substantially, that 
this might be done at any time— in case of in- 
voluntary bankruptcy— before the filing of the 
petition. In this ease, the claims sought to be 
set off were purchased two months before the 
petition was filed. To hold that notice of the 
insolvency of the bankrupt at the time of 
acquiring the claims sought to be set off— he 
being a holder for value would permit the 
set-off— would, in our opinion, in effect, be in- 
grafting upon this law what is not contained 
in it, and which congress never intended 
should be embraced within its meaning. 

Finally, it has been said that the defend- 
ants' claims not being due when the petition 
was filed, they were not proper set-offs; un- 
der the statutes of Ohio. This question came 
up in Fuller v. Steiglitz, 27 Ohio St., on page 
361. It is there said: "Again, many cases 
arising under the bankrupt laws adopt a 
broader mle." 

The court, in 4 Ohio St 593, say: "They 
have very little, if any, application to this 
case. Those statutes have generally permit- 
ted a set-off of mutual credits, whether due 
or not, and have therefore, administered a 
much broader equity than the ordinaiy law 
of set-off." The law of set-off, therefore, un- 
der the United States bankrupt law, is to be 
administered by that law, and by the express 
provisions of that law the claims set up as 
set-offs, as in this case, are, if mutual debts or 
credits, allowed, whether already matured or 
not. 

We, therefore, come to the conclusion on 
the whole case that the defendants are en- 
titled to have their set-offs allowed, and we 
give judgment accordingly. We are sustain- 
ed in this decision by the cases: In re City 
Bank, etc. [Case No. 2,742], and Hovey v. 
Hpme Ins. Co. [Id. 6,743]; the holding in, 
which eases we approve. 
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Case No. 9,302. 

The MAUD WEBSTER. 

CHALMERS et al. v. HOWELL. 

[8 Ben. 547.] i 

District Court, S. D. New York. Nov., 1876. 
Jan., 1877. 

Collision — At Piek— Locality — Jorisdictiok — 
Lights— Fairway— Pjiesdmptioit, 

1. Under a contract between H. and the prop- 
er officer of the United States, H. was engaged 
in furnishing the materials for, and constructing 
the pier for, a lighthouse to be erected at the 
Middle Ground, Stratford Shoals, in Long Is- 
land Sound. He had carried the work up about 
four feet above high-water mark, and had inside 
of the ring of stone work, and supported by four 
wire guys anchored outside of the rip-rap wall, 
a derrick which he used in the work. This der- 
rick was run into on the night of September 
2d, 1875, by the schooner M, W., which struck 
one of the guys, and both the schooner and the 
derrick were injured, and cross libels were filed 
to recover damages. The shoal, on which the 
pier was being bui't, was out of the fairway, 
and, for more than two years before, it would 
have been impossible for any vessel to sail over 
the spot because of loose stones and rip-rap, 
placed there as a foundation for the pier before 
H. began his work. No light had been placed 
by H. on the structure. He had asked permis- 
sion to place one, but it had been refused by the 
engineer-jn-ehief of the light-house department. 
Hdd, that it must be presumed that jurisdiction 
over the place where the pier was being erected 
had been ceded to the United States. 

2. The schooner was out of her proper course 
when she struck the derrick. 

3. H. was not in fault for having no light 
and no watchman on the structure, and was not 
liable for the damage to the schooner. 

4. The court had no jurisdiction of the claim 
of H. for injury to the derrick, the damage 
not being done upon the water. 

[Cited in The M. R. Brazos. Case No. 9,898; 
The C. Accame, 20 Fed. 643; Leonard v. 
Decker, 22 Fed. 742. Quoted in The Pro- 
fessor Morse. 23 Fed. 806. Cited in The 
City of Lincoln, 25 Fed. 836; Milwaukee v. 
The Curtis, 37 Fed. 706; The H. S. Pick- 
ands, 42 Fed. 240; The John C. Sweeney, 
55 Fed. 543; Homer Ramsdell Transp. Co. 
v. Compagnie Generale Transatlantique, 63 
Fed. 848.] 

5. The locality, of an injury is the locality of 
the thing injured and not of the agent by which 
the injury is done. 

[Cited in The Professor Morse, 23 Fed. 804.] 

[These are two libels. One by David T. 
Howell against the schooner Maud Webster, 
George S. Chalmers and .others owners, to 
recover damages sustained by a collision be- 
tween the schooner and Howell's derrick. 
The other was by the owners of the schooner 
against Howell to recover the damages sus- 
tained by the schooner, due to such collision, 
which they claimed was owing to Howell's 
negligence in placing his derrick in such a 
position.] 

Albert Stielmey, for libellant. 
George A. Black, for claimants. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



BL^TCHFORD, District Judge. David V. 
Howell files a libel against the schooner Maud 
Webster, to recover the sum of 54,000, as 
the amoimt of the damages sustained by him, 
In consequence of the schooner's having come 
in contact with a derrick and other articles 
belonging to the libellant The libel alleges 
that the libellant, under a contract between 
himself and the proper officer of the United 
States, acting for the United States, was 
engaged in furnishing the materials for, and 
constructing the pier for, a light house to be 
erected at the Middle Ground, Stratford 
Shoals, in Long Island Sound, and owned 
and had at that place a derrick and tackle 
and machinery, stone and material, which 
were being used by him in constructing said 
pier under said contract; that, on the 2nd 
of September, 1875, the schooner Maud Web- 
ster ran into and upon the said derrick and 
other articles and damaged them; that the 
weather, at the time, was clear, and the 
schooner was in a place where she would not 
have been with the exercise of cai'e and good 
seamanship, and the collision was occasioned 
by negligence on the part of the schooner, 
her master and crew, and not by any negli- 
gence of the libellant pr any of his agents or 
servants; and that the case is within the 
admiralty and maritime jurisdiction of this 
court. The libel prays for process against 
the schooner, and that she may be condemned 
and sold to pay such damagea 

The answer to said libel alleges that the 
collision caused damage to the schooner, aud 
was occasioned by no negligence on the part 
of the master and crew of the schooner; that 
the weather was thick and the night dark, 
and the schooner was, at the time, properly 
navigated, with a watch properly stationed 
and attentive; that there was no light on 
the derrick, nor was any one on the same, 
and it had been very recently erected in a 
place where vessels of the draft of. the schoon- 
er were in the habit of passing; that the 
derrick and other articles had, at the time of 
the collision, been very recently put in the 
navigable waters of Long Island Sound, and 
were negligently left by the libellant with- 
out light or watchman, or anything to indi- 
cate their existence to vessels navigating the 
waters of the Sound; that the lights of the 
schooner were proiwrly placed and burning; 
and that the collision was occasioned wholly 
by the negligence of the libellant. 

The owners of the schooner file a libel 
against Howell to recover for the damages 
sustained by the schooner. That libel con- 
tains substantially the same allegations that 
are found in the answer to the libel filed by 
Howell. The answer to the libel filed by the 
owners of the schooner contains substantially 
the same averments that are found in the li- 
bel filed by Howell. 

It is very plain, upon the evidence, that the 
schooner was very much out of her proper 
course. Her proper, course would have been 
a considerable distance to the north of the 
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pier or else south of the light-ship. The 
light-ship was considerably south of the pier. 
I think the evidence shows that, if a careful 
watch had been kept on board of the schoon- 
er, she would not have been where she was. 
Either through want of attention and obser- 
vation on the part of those who were on her 
deck at the time, or through want of seaman- 
ship on their part, they allowed their vessel 
to strike this pier. The place where the pier 
was being erected was a shoal. Before any 
attempt was made to put a structure there, 
there had never been more than two feet of 
water there at low tide. The rise of the tide 
there was about five feet. The schooner 
might, perhaps, have gone over the spot safe- 
ly before anything had been done there to- 
wards erecting the pier. But, for more than 
two yeai's before this collision happened, it 
had been impossible for any vessel to sail 
over the place, because of loose stones and 
rip-rap placed there as a foundation for the 
pier. Buoys and charts showed that the prop- 
er course for vessels was wide of this spot. 
The light-ship was the recognized northern 
limit of the southern channel way, and the 
buoy to the north of the pier was the recog- 
nized southern limit of the northern channel 
way, ^he loose stones and rip-rap above re- 
ferred to, had been placed there a long time 
before Howell had anything to do "svith the 
work. Howell had carried the work up to a 
height about four feet above the surface of 
the water, at high water. Notices from the 
United States light-house department that a 
light-house was being built at this spot, had 
been published in several newspapers. It is 
not shown that the master of the schooner in 
fact knew of the existence of this structure 
there. 

But, although the schooner was out of her 
proper course through some cause, it is con- 
tended on her part, that, if there had been a 
light set upon the structure, or a watchman 
upon it to warn her off, she would not have 
struck it, and that it was the duty of Howell 
to have had a light or a watchman upon it. 
It must be presumed that jurisdiction over the 
place where this pier was being erected had 
been ceded to the United States, inasmuch as 
it is provided by law that no light-house shall 
be built on auy site until cession of jurisdic- 
tion over the same has been made to the 
;anited States. Bev. St. U. S. § 4661. By 
section 4666 of the Revised Statutes of the 
United States, all works of construction in 
respect of light-houses are placed under the 
immediate superintendence of such engineer 
ofiicer of the army of the United States as 
shall be detailed for the service. It is proved 
that Howell asked permission to put a light 
on the stracture, but was forbidden by the 
engineer-in-chief of the light-house depart- 
ment to do so, on the ground that the lights 
of the light-ship were the proper lights to 
guide vessels, and that a light on this struc- 
ture might lead vessels astray. Independent- 
ly of this, this structure was not in any chan- 



nel or fairway. If Howell had had a vessel 
there, and the schooner had struck the vessel, 
Howell would not have been in fault in not 
having a light or a watchman on such vessel, 
because such vessel would not have been 
moored in any channel, roadstead or fairway 
where vessels were accustomed to go. A for- 
tiori, no such obligation rested on Howell, in 
respect of the structure in question. There 
being no fault on the part of Howell, the 
libel against him must be dismissed, with 
costs. 

In respect to the libel filed by Howell 
against the schooner, I am of opinion that 
this court has no jurisdiction of the subject- 
matter of that suit. The objection to the 
jurisdiction was not taken in the answer, 
and, although the attention of counsel was 
called to the point at the trial, it seemed to 
be supposed on the part of the schooner, that, 
if this court had jurisdiction of the suit 
against Howell, it must have jurisdiction of 
the suit against the schooner. But as an ob- 
jection to jurisdiction in respect of subject- 
matter is one which may be taken at any 
stage of a case, even in an appellate court, 
and even though not raised in pleading, it is 
the duty of the court to decline jurisdiction 
when want of jurisdiction is clear. 

If Howell had been held to be in fault for 
negligently causing an obstruction to navi- 
gation, this court could have made a decree 
against him in the suit brought by the own- 
er of the schooner. It could have exercised 
jurisdiction over a case of such negligence, 
because the damage sustained by the schoon- 
er would have been sustained on the water, 
in the course of her navigation, through an 
obstruction to navigation, although the thing 
which formed the obstruction which injured 
the schooner was afiixed to and a part of 
the earth, and was not afloat. Philadelphia, 
W. & B. E,. R, Co. V. Philadelphia & Hai-ve 
de Grace Steam Towboat Co., 23 How. [64 
U. S.] 209; Packet Co. v. Atlee [Case No. 
10,341]; Atiee v. Packet Co,, 21 Wall. [88 U. 
S.] 389. But where, although the origin of 
the wrong is on the water, the consummation 
and substance of the injury are on the land, 
the admiralty has no jurisdiction. In this 
case, the schooner which did the injury to 
Howell's property was on the water, was 
afloat and engaged in navigation, but How- 
ell's property was a part of the soil of the 
earth, or was afiixed to it, and was wholly 
on land. In a case of tort, there can be no 
jurisdiction in the admii-alty, unless the sub- 
stantial cause of action, arising out of the 
wrong, was complete upon navigable waters. 
This was decided in the case of The Plym- 
outh, 3 Wall. [70 U. S.] 20. In that case a 
vessel lying at a wharf, in navigable wa- 
ter, took fire, owing to the negligence of 
those in charge of her. The fire communi- 
cated to and consumed the wharf and some 
buildings on it, with their contents. The 
owners of the burned wharf and buildings 
sued the owners of the vessel, in admiralty. 
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to recover for the loss. The district court 
and the circuit coiurt dismissed the libel for 
want of jurisdiction and the supreme court 
afllrmed the decrees on the same ground. In 
that case, it was urged, that, as the vessel 
was a maiitime instrument, the tort was nec- 
essarily a maritime tort, hut the court ex- 
pressly overruled that view. The present 
case does not differ from the one cited. 

In the case of The Neil Cochran tCase No. 
10,087], a corporation owning a swing hridge, 
which spanned a navigable river, hut was so 
constructed as to swing out of the way of 
vessels which wished to pass, sued a vessel 
in rem, in the admiralty, in the district court 
for the Northern district of Ohio, to recover 
for damage done by her to the bridge by neg- 
ligently running into it. The point was tak- 
en that the wrongful act alleged did not con- 
stitute a maritime tort, and the court held, 
on the authority of the case of The Plymouth 
[supra], that, although the negligence or ori- 
gin of the wrong was on board' of a vessel,- 
an instrument of commerce, and although 
the vessel was, at the time of the negligent 
act, on navigable waters, yet the whole dam- 
age or consummation of the "injury was on 
land, and the admiralty court had no juris- 
diction of the suit. 

In the case of The Ottawa [Case No. 10,- 
616], the lessees of a wharf or dock, which 
extended from the shore over the water of a 
navigable lake, sued a vessel in rem in the 
admiralty, in the district court for the East- 
ern district of Michigan, to recover for dam- 
ages done by her to the wharf, by negligent- 
ly colliding with it. The court held that the 
injury done to the wharf could not be con- 
sidered as done upon the water; that the 
wharf mustbe considered as land, or as on the 
land, or as the shore; that it was of no con- 
sequence that the damage was done by a ves- 
sel, if it was not also done upon the water; 
and that the court had no jurisdiction of the 
suit. Although the criterion of admiralty ju- 
risdiction in cases of tort is locality, yet, as 
was correctly remarked in that case, the 
place or locality of the injury is the place or 
locality of the thing injured and not of the 
agent by which the injury is done. See, al- 
so. The Rock Island Bridge Case, 6 Wall. [73 
U. S.] 213, -216; Russell v. The Empire State 
[Case No. 12,145], Russell v. The Asa R. 
Swift [Id. 12,144]. 

In England, there is a statute (Act May 
9l'(, 1861; 24 Vict. c. 10, § 7) which provides 
\Jjiat "the high court of admiralty shall have 
jurisdiction over any claim for damage done 
by any ship," This has been held to give 
that court jurisdiction over every case of 
damage done by any ship, and to authorize a 
suit in rem against a vessel, in admiralty, 
by the owners of a breakwater, to recover 
for injuiy done by the vessel to the break- 
water. The Uhla, L. R. 2 Adm. & Ecc. 29, 
note. There is no such statute of the United 
States, giving such an enlarged jurisdiction 
to the courts of admiralty. The question is 



left to be decided under the provision of the 
constitution (article 3, § 2) which says that 
the judicial power of the United States shall 
extend "to all cases of admiralty and mari- 
time jurisdiction," and under the 8th subdi- 
vision of section 563 of the Revised Statutes, 
which says that the district courts shall have 
jurisdiction "of all civil causes of admiralty 
and maritime jurisdiction." Under these 
provisions, the suit against the vessel cannot 
be maintained, and the libel in it must be 
dismissed, with costs. 

A re-argument of the suit of Howell 
against the schooner, for the damage done 
to the derrick, was had and the following de- 
cision was given, in January, 1877: 

BLATCHFORD, District Judge. In decid- 
ing this case recently, I held that the libel- 
lant's injured property was "a part of the 
soil of the earth, or was affixed to it, and 
was wholly on land." The libel alleges that 
the libellant had, at the Middle Ground, 
Stratford Shoals, in Long Island Sound, 
where he was erecting a pier for a light- 
house for the United States, a derrick and 
tackle- and machinery, stone and material, 
which were being used by him in construct- 
ing said pier, and that the schooner Maud 
"Webster ran into and Upon said derrick and 
other articles and damaged them. The libel 
seeks to recover such damages in rem 
against the schopnei*. The evidence was', 
that whatever there was belonging to the li- 
bellant, which was. damaged by the schoon- 
er, was not afloat, and did not rest upon any 
floating support, or upon any boat or vessel 
or raft which had at any time floated, and 
was not anchored there, in the sense in 
which a vessel or a buoy is anchored to the 
soil below so as to float on or in the water 
above, but was sustained against the force 
of gravity wholly by direct pressure upon 
the soil of the earth. On these facts, I held, 
on the authority of the cases of The Plym- 
outh, 3 Wall. [70 U. S.] 20; The Neil Coch- 
i-an [Case No. 10,087]; and The Ottawa [Id. 
10,616],— that the damage was not done upon 
the water, because the locality of the thing 
injured was not upon the water, and that 
the admiralty had no jurisdiction of the suit. 

At the request of the counsel for the libel- 
lant, this question has been re-argued before 
me. The libellant had constructed a circle 
of rip-rap about 70 feet in diameter. The in- 
terior of this was open both across and down 
through the water in it to the soil of the bot- 
tom, except where a ring of stone was built 
up to a line above the surface of the water. 
At low water men could stand on the bottom 
inside of the ring. There was a derrick 
there, used in constructing the pier, but not 
to remain there after the completion of the 
light-house. The derrick consisted of an up- 
right, the lower extremity of which rested 
on the soil at the bottom of the water inside 
of the rip-rap, and the upright rose through 
what water was there into the air, and was 
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steadied above by four -wire guys -wliicli ex- 
tended to a distance and were anchored to 
tlie soil at the bottom of the water outside of 
the rip-rap. The derrick had an arm or 
arras above. It is claimed by the libellant 
that the schooner struck one of the guys. 

It is urged that the place where the ac- 
cident occurred was on the high seas, and 
not within the limits of any state, and was, 
therefore, not on the land. The view is, 
that as it happened in the midst of the water, 
it must be considered as having happened 
upon the water. It is also contended that 
the denick was there only temporarily; that 
it was resting on the bottom of the high 
seas; that such bottom was not land; and 
that the property injured must all of it be re- 
garded as personal property on the high seas. 

I cannot regard the injury to the libel- 
lant's property as having occurred on the T^a- 
ter, in the sense of the decisions above cited, 
although, in one sense, it occurred in the 
water, because it occuri'ed at a place in the 
midst of or surrounded by the waters. The 
property was not in use for purposes of nav- 
igation, and was none of it afloat, and was 
all of it supported by direct pressure on thft 
soil of the earth. It was no more upon the 
water, and the injury to it did not any more 
happen on the Avater, than did the injury to 
the wharf in the eases of The Plymouth [su- 
pra] and The Ottawa [supra], or the injury 
to the bridge in the case of The Neil Coch- 
ran [supra]. 

I must adhere to my -decision dismissing 
the libel, with costs. 



Case No. 9,303. 

The MAUD WEBSTER. 

[1 Hask. 325.] i 

District Court, D. Maine. Feb., 1871. 

Collision— Drifting— Strict Watch — Masage- 

MEST DlFFiCai.T — RIGHT OP WaT — BOTH 

IN Fault — Dajiages. 

1. A vessel on the port tack, drifting with the 
current, and hardly moving ahead so as to be 
controlled by her helm, is in fault for colliding 
with a vessel on the starboard tack that could 
have avoided her, if the vessel first named could 
have prevented the collision by strict watch, and 
by either going about or by taking inboard her 
boom so as to go clear. 

2. A vessel on the starboard tack, approach- 
mg a vessel on the port tack controlled by cir- 
cumstances that rendered her management diffi- 
cult, is in fault for colliding with her, when the 
collision might have been avoided by proper ex- 
ertions in the management of the first named 
vessel although she had the right of way. 

3. When both vessels are in fault and con- 
tribute to the collision, the damages should be 
equally divided between them. 

In admiralty. Libel in rem promoted in be- 
half of the ownei-s of a smack, sailing upon 
the starboard tack, against a schooner on the 
port tack, lumber laden, drifting, and hardly 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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moving so as to be controlled by her helm, 
for damages from collision. The cause was 
heard on libel, claim, answer and proofs. 

Thomas B. Reed, for libellant. 
W. 0. Crosby, for respondents. 

FOX, District Judge. The libellant is the 
owner and master of the fishing smack Ma- 
tilda of the burthen of thirty-two tons, and 
claims in his libel damages to the amount 
of $180 from an alleged collision between the 
two vessels near Sheep Island in the Penob- 
scot Bay, about 6 a. m.. May 16, 1870. The 
smack was light, on a return voyage from 
Boston to Rockport, and the evening previous 
came to anchor below the Cow buoy, on 
Sheep Island bar, the libellant alleging she 
was well in towards the westerly side of the 
island. The Maud Webster is a large schoon- 
er, was loaded with lumber and bound from 
Bangor to a port in Connecticut. She came 
to anchor the evening before outside of Owl's 
Head, and the next morning between four 
and five got under way in company with the 
schooner A. B. Russell of Portland, Conn., 
Mr. Gaffey, master, also lumber loaded, and 
bound outwards. The tide was just turned 
to flood, as is admitted by both sides. It is 
alleged in the libel, the wind was N, E. by 
E., and that the collision was caused by the 
schooner running into the smack when get- 
ting under way. The answer states the wind 
as E. S. E., and under all the circumstances it 
is important to determine which of these state- 
ments as to the course of the wind is correct. 
The libellant and one of his hands support 
the averment in the libel, whilst the master, 
mate and one of the crew of the schooner 
state the wind as is alleged in the answer, 
and this statement is sustained by the testi- 
mony of the master of the A. B. Russell, who 
preceded the schooner in working out from 
Owl's Head, and was but one-fourth of a 
mile distant from the vessels at the time of 
the collision. He states, "The wind was E. 
S. E., quite light under Munroe Island. That 
both vessels got xmder way about the same 
time, but that his went ahead on account of 
the Maud Webster not being in good trim. 
That there was not wind enough to give their 
vessels steerage way opposite Munroe Island. 
That the Maud Webster was taken by the 
current across Muscle Ridge channel and 
quite near to Sheep Island bar and the Cow 
buoy, notwithstanding they endeavored to ' 
pay her off all they could, by shoving out the 
main-boom as far as possible to leeward." 
If the wind had been N. E. by E., or from 
that quarter, these vessels would not have 
taken the course they did and drifted over 
near to the island on the east side of the 
channel, but would have had a fair wind 
down the channel. I am satisfied therefore 
from this circumstance that the wind was 
not as is alleged in the libel, but was about 
E. S. E. as given in the answer, and as it is 
sworn to have been by three persons on 
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"board the scliooner and the master of the 
A. B. Russell, in contradiction of two only 
from the smack. 

The libel alleges that "the smack was an- 
<;hored to the southward and eastward of the 
<3ow buoy, close into Sheep Island, out of the 
•channel and track of vessels, and that while 
getting under way, before the jib could be 
got into position to pay her off, the Maud 
Webster passed the Cow buoy, then hauled 
to, attempted to and finally did pass to wind- 
ward of the Matilda and between her and 
Sheep Island, and there run into the Matilda, 
catching her jib-stay by the schooner's main- 
hoom, which was on the starboard side, do- 
ing certain damages, &c." 

The answer avers that !'the Matilda had a 
fair wind for running up the channel, and 
came along with all her sails set and full, 
starboard tacks on board, and could easily 
have avoided the collision as she had the 
whole passage to leeward and might have 
kept ofC with proper management, but by 
negUgence ran so near that her jib-stay 
caught under the schooner's main-boom, and 
that the collision occurred forty or fifty yards 
southwest of the buoy." 

The libel is sustained by the two witnesses 
from the smack, they swearing she was not 
in motion, but that her anchor had broken 
ground and was hove in after the collision, 
which they swear occurred one quarter of a 
■ mile south-easterly from the buoy. 

Those from the Maud Webster' testify that 
the smack was under full sail at the rate of 
two and one half or three knots, and that 
the collision occun-ed a little to the southwest 
of the Cow buoy. 

It is to be lamented that in a case of so 
smaU magnitude, there should be on almost 
every material fact a direct conflict between 
those on board the respective vessels, and I 
have been compelled to rely, to a great ex- 
tent, on the testimony of the master of the 
A. B. Russell, to determine as to the. real 
state of the case, especially when his state- 
ments are corroborated by other circumstan- 
<;es. He was a witness on the stand, a man 
of more than ordinary intelligence, I should 
judge, who showed he was well acquainted 
with the localities and had every opportunity 
of knowing as to the real state of the facts, 
and also gave his testimony without any ap- 
parent feeling or prejudice for or against 
either party. 

With the wind as the libellant alleges, could 
these two vessels have come in contact In the 
place claimed m the libel, one-quarter of a 
mile south and east of the buoy? I think it 
is incredible that the collision took place at 
that point Whilst the vessels were under 
the lee of Munroe and Sheep Islands, they 
were to a very great extent without the in- 
fluence and power of the wind, as it was 
light, and the islands broke off its force and 
effect, but as Mr. Gaffey says, "after the 
schooners were outside of the buoy, they 
then began to feel the effect of the wind and 
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his vessel made three knots." With the wind 
N. N. E. it was a fau: whid from the buoy to 
sea, the N. E. point of Ash Island, which ves- 
sels pass bound out, being S. S. W. from the 
buoy. The schooner therefore, with the wind 
N. N. B., could have laid her course directly 
S. S. W., and could not have gone to the 
eastward so as to come into collision with 
the smack which was lying S. E. from the 
buoy as is claimed by the libel, close in un- 
der the island, out of the course of vessels 
bound up and down the bay. 

With the wind E. S. E. the schooner would 
have had it directly abeam, and after she had 
passed and had got beyond the island, the 
breeze was sufficient to give her steerage- 
way and let her hold her course without 
drifting to the eastward as she had done 
when in the narrow passage above. With 
the wind obstructed by the islands, after the 
buoy was passed, the channel was much 
broader and the breeze of much more power, 
and there was no occasion for the Maud Web- 
ster to have fallen away to the eastward as 
is supposed. 

Mr. Gaffey states, that he preceded the 
Maud Webster and was one-quarter to three- 
sixteenths of a mile ahead at the time of the 
collision, sailed on a course of S. S. W., after 
passing 100 fe,et westward of the buoy, and 
on that course passed to windward of the 
smack; that she was then under way, and 
as he passed her noticed a man throw down 
his handspike and take the helm, and that 
she had on her mainsail and jib, that they 
were full and drawing; that at the time of 
the collision the smack had gone ahead one- 
eighth to three-sixteenths of a mile and that 
the two vessels when the collision occurred 
were between him and the buoy, so that he 
could not see the buoy. The A. B. Russell, 
being on a course of S. S. W. from the buoy, 
passed to windward of the Matilda. It fol- 
lows as a matter of course that the Matilda 
was not at anchor at the time of the collision 
one-quarter of a mile S. E. of the buoy, as 
has all along been insisted on by the libellant 
and his witness. The weight of the testi- 
mony as well as Circumstances, about which 
there can be no question, establish that the 
collision occurred S. W. of the Cow buoy and 
from 200 to 300 feet distant from it; and I 
am satisfied that the smack was under way 
and at least one-eighth or one-quarter of a 
mile from her anchorage, notwithstanding 
the statement of the libellant and his wit- 
ness, that she was not in motion, and her 
anchor had only broken ground. All the wit- 
nesses from the schooner show that the 
smack was sailing so fast as to break water 
considerably, and Mr. Gaffey agrees with 
them by saying that she had gone one-eighth 
to three-sixteenths of a mile from where he 
passed her, and that the lightness of the whid 
gave the smack the advantage. 

By the 20th article of the rules established 
by congress in relation to navigation, it is pro- 
vided that no ship shall under any circumstan- 
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ces neglect proper precautions "which may 
be required by ordinary practice of seamen, 
or by the special circumstances of the case." 
Although she was on her starboard tack, it 
was the duty of the smack to have used 
proper precaution to have prevented the col- 
lision. The courses of the two vessels at the 
place where the collision occurred, one sail- 
ing N. N. E. and the other S. S. W. with the 
wind abeam, was such that with a proper 
lookout and ordinary seamanship the smack 
could have avoided the schooner; being the 
lightest vessel and easiest to manage with 
the light breeze, she could without any diffi- 
culty have gone a very sUght distance to lee- 
ward and passed by without interference. 
There was no one on the watch, the master 
was in his berth, and from his own statement 
"that there was quite a breeze at the time, 
and if the smack had been under way he 
could have prevented the accident," I am com- 
pelled to the conclusion that the smack was 
in fault, which occasioned or contributed to 
the accident. The least attention of those 
on board the smack to the position of the 
Maud Webster, and noticing that her main- 
boom was swung hard to leeward and stop- 
ped out, would have satisfied them that the 
schooner was not easily managed and con- 
trolled with the wind as it then was, and 
must have admonished them that they on 
their part were bound to exert themselves to 
prevent a collision; but instead of so con- 
ducting, nothing was done on the part of 
those on board the smack to avoid a collision 
until it had become unavoidable. 

The Maud Webster was also in fault up to 
the time of her passing the buoy; with the 
light wind obstructed by the islands she ap- 
pears not to have been entirely under Ihe 
control of her helm. She was setting so far 
to the eastward across the channel, that it 
was found necessary to swing out the main- 
bocm so as to throw her head off to pass Taj 
the buoy, but no necessity of this kind con- 
tinued after she was beyond the buoy. The 
force of the wind was then more operative. 
She was beyond the obstruction of the island, 
and she had a free course from the bar to 
Ash Island. There was no longer any occa- 
sion for her boom being ofiE as it had been, 
and if a proper, skillful watch had been on 
duty forward and descried the Matilda run- 
ning down so close to them, he would have 
informed the captain seasonably, and the 
course of the Maud Webster should have 
been changed or the boom swung on board 
so as not to endanger the other vessel. There 
was no man on watch and no such precau- 
tions were taken. By the 12th article of the 
rules of navigation, "ships with the wind on 
the port side, shall (ordinarily) keep out of 
the way of the ship with the wind on the 
starboard side." The Maud Webster had the 
wind on her port side, and it was incumbent 
on her to keep out of the Matilda's way if 
she could. If therefore, she had it in her 
power by a change of course to have avoided 
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the Matilda, she should have done it, or if 
by swinging on board her boom the collision 
would have been prevented, it should have 
been done. I have no doubt therefore, the 
collision might with proper care have been 
avoided by the aiaud Webster, and I there- 
fore find she also occasioned and contributed 
to the injuries. 

The decree will be, that both vessels were 
in fault, and occasioned and contributed to^ 
the collision, and the damages and costs of 
the two vessels must be equally divided be- 
tween them. Cause referred to an assessor. 
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In re MAUER. 

[5 Sawy. 66.] i 

District Court, D. Nevada. Jan. 17, 1878. 

BAXiiiiuPTcr— Petition and Schedules— Verifi- 
cation BEFORE NoTAKY. 

The petition and schedules may be verified 
before the attorney of the debtor, he being a 
notary public. 

In this matter the debtor [Henry Mauer] 
verified his petition and schedules before his 
attorney who was a notary public. The reg- 
ister deeming such verification irregular, cer- 
tified the question for decision. 

E. B. StonehUl, for debtor. 
No one in opposition. 

HILLYER, District Judge- The rule that 
affidavits taken before the attorney in a cause 
cannot be read is an old rule of practice in 
the courts of king's bench and exchequer in 
England. It is a technical rule and is limit- 
ed in actions at law to the attorney on the 
record, and in equity cases to the solicitor. 
People V. Spaldmg, 2 Paige, 326. It does 
not apply to an affidavit taken before counsel 
in the suit (Willard v. Judd, 15 Johns. 531), 
nor to a solicitor who was not named on the 
record though a partner of the solicitors of 
record (Hallenback v. Whitaker, 17 Johns. 2). 
The rule ought not to be extended to cases 
where the notary is called upon to do a mere- 
ly ministerial act in which no exercise of 
judgment or discretion is required, such as 
swearing a party to the ti-uth of a bill, or pe- 
tition, or answer. McLaren v. Charrier, 5 
Paige, 530. Although the attorney is the le- 
gal adviser of the deponent the affidavit may 
be read if he is not attorney on the record. 
Williams v. Hockin, 8 Taunt 435. The nile 
is further limited to affidavits taken in a 
cause pending. It does not extend to those 
taken preparatory to the beginning of one. 
Vary v. Godfrey, 6 Cow. 587. Affidavits to 
hold to bail taken before the cause was com- 
menced were held sufficient in Haward v. 
Nalder, Barnes' Notes Cas. 60, and it has al- 
ways been the practice in the English courts 
to permit affidavits of service of process to be 



1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



[16 Fed. Cas. page 1163] 

sworn to before the attorney in the cause, 
and also proof of service of the declaration in 
ejectment Doe v. Koe, 2 Younge & J. 284; 
Steph. N. P. 1440. 

The affidavits in this matter were not taten 
in a cause pending, and hence are not to he 
rejected, as the authorities show. The peti- 
tion, schedules and inventory must all he 
made out and verified before being filed and 
before any bankruptcy proceeding is begun. 
I am not disposed to extend the rule beyond 
the cases cited. There is no reason to sus- 
pect the least improper influence over the 
affiant, or to doubt that if these verifications 
were held bad for the reason assigned the 
debtor would swear to the same thuig imme- 
diately before some other officer. 

The clerk will certify this decision to the 
register. 

Case ITo. 9,305. 

MAUGER V. HOLYOKE MUT. FIRE INS. 

CO. 

[Holmes, 287; i 3 Ins. Law X 55.] 

Circuit Court, D. Massachusetts. Dec, 1873. 

INSDKA^^CE— Fire— PoLicT — Construction — Ik- 

TENTiox— Facts and Circumstances Esisti:tg. 

1. Policies of insurance are to he constoued 
larcely according to the intention of the pafties, 
and for the Indemnity of the assured, and the 
advancement of trade. 

[Cited in Moiilthrop v. Farmers' Mut Fire 
Ins. Co., 52Vt.l30-] 

2. The intention of the parties may he shown 
by evidence of facts and circumstances exist- 
ing when the insurance was effected, but not 
stated in the policy. 

rCited in Moulthrop v. Farmers' Mut Fire 
Ins. Co.. 52 Vt A] 

Hearing upon the report of an assessor 
appointed to assess damages after a default. 
The suit was brought [by Victor E. Mauger] 
to recover for a loss under a policy of insur- 
ance issued by the defendant. The only ques- 
tion in the case was as to the interpretation 
of several policies of insurance, the material 
parts of which are stated in the opinion. 

Abbott & Jones and Shattuek & McFar- 
. land, for plaintiff. 

Ives & Lincoln, for defendant. 

SHEPLEY, Circuit Judge. The question 
in this case arises upon the facts stated in the 
report of the assessor appointed to assess 
damages upon a default. On the 20th of 
April, 1872, the assured (Armstrong & Co.> 
effected insurance to the amount of ?3,000, 
"on their new lithographic printing-press, con- 
tained in the fourth story of brick building 
situate No. 13 Bowker street, Boston, Mass. 
It is understood that §300 of the amount shall 
attach on- hand-presses." Just before effect- 
ing this insurance, Armstrong & Co. had 
purchased a new lithographic-press worth 
$3,500, and of a smaller size than the one 

1 [Reported, by Jahez S. Holmes, Esq., and 
here reprinted by permission.] 



(Case No. 9,305) MAUGER 

subsequently purchased, and referred to in 
the defendant's policy. Permission was giv- 
en July 3 for removal to fom-th and fifth 
stories of stone and brick building corner of 
Milk and Devonshire streets, Boston. On the 
twenty-eighth day of June following, Arm- 
strong & Co. procured insurance to the 
amount of ?4,000 "on then: lithographic-press- 
es and ink-mill, with shafting and belting 
connected therewith, contained in the fourth 
and fifth stories of stone building 57 Milk 
street comer of Devonshire street" At this 
date Armstrong & Co. had two steam litho- 
graphic-presses and several hand-presses. 

Oct 30, 1872, Armstrong & Co. purchased 
the steam lithographic-press, described in de- 
fendant's policy now in suit which insured 
them in the smn of $4,300, from Nov. 1, 1872, 
to Nov. 1, 1873, "on their Hugh & Kimbei's 
No. 6 steam lithographic-press, size 30x40, 
situate in chambers of granite and brick 
buildmg, situate No. 57 Milk street, •corner 
Devonshire street," payable, in case of loss, 
to the plahitifie. 

By the terms of that policy defendant is 
liable to pay the plaintiff three-fourths of 
the value of that property on the twenty-sec- 
ond day of January, 1873, being sixty days 
after the date when proof was made of the 
loss by fire, which occurred on the tenth day 
of November, 1872, unless that amount is to 
be reduced under the provisions of the fol- 
lowing clause in the policy: "In case of any 
other contract of insurance ipon the property 
hereby insurea, whether such contract be 
valid or not, as against the parties thereto, 
or either of them, the assured shall not, in 
case of loss or damage, be entitled to recover 
of this company any greater portion of the 
loss or damage sustained than the amount 
herein insured shall bear to the whole amount 
insured on said property." 

At the time of the fire, Armstrong & Co. 
had in their chambers, 57 Milk street, corner 
of Devonshire street, three steam lithograph- 
ic-presses; also hand-presses and ink-mill, 
and shafting and belting. 

Defendant contends that all the policies at- 
tach to the press last insured, and that the 
clause in relation to double insurance is ap- 
plicable in adjusting the loss. 

That the policy of the 20th of April did not 
attach, is too clear to require any argument 
or authority. That was in efEect an insur- 
ance of $2,700, upon a specific steam litho- 
, graphic-press, described as the new one con- 
tained in the fourth story of brick building 
situate No. 13 Bowker street, and of $300 on 
hand-presses. No possible construction of the 
language could make this insurance cover any 
other steam lithographic-press than the then 
new one thus specifically described. 

The language of the second policy of June 
28, 1872, "on their lithographic-presses and 
ink-miU, with shafting and belting connected 
therewith, contained hi the fourth and fifth 
stories of stone buUding, 57 IMilk street cor- 
ner of Devonshh:e street," is not so specific. 
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Policies of insurance are to he construed 
largely according to the intention of the par- 
ties, and for the indemnity of the assured, 
and the advancement of trade. Facts and 
circumstances dehors the instrument may be 
proved in order to discover the intention of 
the parties. Stacey v. Franklin Fire Ins. Co., 
2 Watts & S. 506. This was the case of an 
insurance upon "merchandise generally, in- 
eluding liquors and groceries contained in 
store No. 37 South Wharves, for use of whom 
it may concern, say merchandise without ex- 
ception." A second insurance was effected in 
another company, "on coffee and other mer- 
chandise, without exception, either on hoard 
the John Sargeant at this port, or in the brick 
store No. 37 South Wharves, in the city of 
Philadelphia." A loss happened by fire on 
goods in the store No. 37, not brought in the 
John Sargeant, or landed therefrom. After 
admitting evidence outside of tlie policy of 
facts and ch-cumstances to show the intention 
of the parties as to the second policy being 
a specific insurance on other goods not cov- 
ered by the first, it was held, that, as thus 
■explained, there was not necessarily a double 
insurance, but tliat the first might be on 
goods generally in the store, and the second 
on specific goods brought by the John Sar- 
geant, or landed in the store therefrom. Ex- 
plaining the policies in this case in the light 
of the attending facts and cu-cumstanees at 
the time they were effected, the intention of 
the parties is arrived at without difficulty. 
The first policy was clearly on the new steam 
lithogi-aphic-press, definitely described and 
located. The policy of June 28, was on the 
two lithographic-presses then in the chambers 
■corner of Milk and Devonshire streets, and 
was not intended to apply, and did not apply, 
to any steam lithographic-presses to be sub- 
sequently placed there. It was not a floating 
policy on a stock of merchandise in a store, 
bought for sale, and with the intention of re- 
placing it as sold, and keeping the stock good; 
but on specific machinery, intended for pei-- 
manent use in the location described. It was 
not expected or intended to embrace, and the 
literal meaning of the words used does not 
embrace, any presses not then in the building. 
It could only embrace such presses subse- 
quently placed in the building, if explained 
by facts and circumstances dehors the policy, 
and the facts and cu-cumstances do not thus 
explain it, or aid such a consti-uction. The 
policy of Oct 30 is specifically upon the third 
steam lithographic-press not in the building 
when the other insurances were effected, and 
not within the description in those policies. 
There was, therefore, no double insurance. 
The assessor, holding that the insurance pro- 
cured April 20, 1872, and June 28, 1872, does 
not apply to the property covered by defend- 
ant's policy, has assessed the damages at 
§3,450, with interest thereon from Jan. 22, 
1873. His rejport is confirmed, and judgment 
will be entered accordingly. Judgment ac- 
<;ordingly. 
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^^^Hf^iP^^^'^^ STATES v.). See Case No. 
15,745. 

MAUL (EISEMAN v.). See Case No. 4,322. 
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MAUL V. SCOTT. 

[2 Craneh, C. 0. 367.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1822. 

EsEcuTiox— Return Nulla Bona— Sale bt 
1j ebtor — Alias. 

The lien upon the personal property of the 
debtor, arrested by the delivery of a fieri facias 
to the marshal, is lost by the return of nulla 
bona; and is not waived by the delivery of an 
alias fieri facias to the marshal, so as to over- 
reach an intermediate sale by the debtor. 

The plaintiff claimed property in a horse, 
which the defendant, as deputy mai-shal, had 
taken as the property of one E. P. Taylor, 
upon a fieri facias at the suit of A., B. The 
horse had been sold by Taylor to the plain- 
tiff, Maul, on the 10th of .January, the horse 
then being in the possession of one Edward 
Stone, as bailee of Taylor, who on that day 
gave a written order to Stone to deliver the 
horse to Maul. On the 29th of Januai-y, a 
fieri facias against Taylor was issued in fa- 
vor of A. B., returnable on the 4th Monday 
of March, and delivered to the marshal on 
the 19th of February, and returned nulla 
bona. On the 27th of April, an alias fieri 
facias was issued and delivered to the mar- 
shal, upon which the marshal took the horse 
as the property of Taylor. 

Mr. Hewitt, for defendant, contended that 
the lien, if any, which took place on the 19th 
cof February, continued (notwithstanding the 
return of that fieri facias nulla bona), up to 
the time of the delivery of the alias fieri fa- 
cias to the marshal, on the 27th of April. 

THE COURT, however (THRUSTON, Cir- 
cuit Judge, contra), said that the lien was 
lost by the return of the fieri facias, nulla 
bona, and was not revived by the delivery of 
the alias fieri facias to the marshal. Verdict 
for the plaintiff. Motion for new trial on 
the ground of misdirection of the juiy on - 
that point, overruled. 
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Case iTo. 9,307. 

MAULDIN V. CARLL. 
[3 Hughes, 249.] 2 
Circuit Court, D. South Carolina. 
1878. 

Attachment— Debtok without the Jurisdio- 
TioN— Authority to Issue. 

Whether an attachment can issue from a 
court of the United States against the property 
ot a citizen of another state, he not being in the 
state, at the suit of a citizen of the state 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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The case was a suit brought for the recov- 
ery of damages for an alleged breach of con- 
tract in the purchase of a cargo of lumber. 
In accordance with the practice of the state 
court, which has been held to hare been car- 
ried into the United States court by force of 
the provisions of the act of congress of 1872 
117 Stat. 44], the process by attachment has 
been heretofore referable to any United 
Slates court since that enactment in suits of 
that character. In the ease before the court 
warrant of attachment was issued to the mar- 
shal, who arrested the schooner Frances and 
her cargo at -Georgetown, S. C, seeking to 
attach the interest of Jesse Carll, a part own- 
er of the vessel and the defendant in the ac- 
tion. The provisions of the 1st section of the 
act of 1875 DL8 Stat. 470] re^nacted the law 
of 1789 [1 Stat. 73], which reads as follows: 
"No civil suit shall be brought before either 
of the said courts against any person by any 
original process or proceeding in any other dis- 
trict than that whereof he is an inhabitant, or 
in which he shall be found at time of serving 
such process, or commencement of such pro- 
ceeding, except as hereinafter provided." 

It was contended by Mr. Conner, for plain- 
tiff, tliat the language of the Sth section would 
cover his attachment process. The section 
reads as follows: "When in any suit com- 
menced in any circuit court of the United 
States, to enforce any equitable or legal lien 
upon or claim to, or to remove any incum- 
brance, or lien, or claim upon the title to real 
or personal property within the district where 
such suit is brought, one or more, of the de- 
fendants therein shall be inhabitant of or 
found within the said disti-ict, or shall volun- 
tarily appear thereto, it shall be lawful for 
the court to make an order directing such pa*- 
son to appear, plead, answer or demur," etc. 

Messrs. Simonton & Barker, who represent- 
ed the vessel attached, contended that the le- 
gal or equitable claim upon or claim to in- 
cumbrance or claim upon the title to real or 
personal property, contemplated by the Sth 
section, must exist before the suit brought 
for its enforcement, and could not be created 
by or in said suit 

After hearujg the argument, BRYAN, Dis- 
trict Judge, decided that he was controlled 
by the language of the 1st section of the act, 
but expressed himself dissatisfied with the 
conclusions to which his mind was forced by 
the words of the statute. 

On motion of Messrs. Simonton & Barker, 
the following order was signed: 

"United States of America, District of 
South Carolina, Fourth Circuit. W. H. Maul- 
din, a citizen of South Carolina, v. Jesse 
Carll, a citizen of New York. It appearing to 
the court that a warrant of attachment in the 
above-entitled cause has been issued by the 
clerk of the circuit court, together with a 
summons and complaint in a civil suit for 
damages for an alleged breach of contract, 
directed against the defendant, and that un- 
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der said wan-ant the marshal of the United 
States has seized, or attempted to seize, the 
schooner Frances, lying in the port of George- 
town, South Carolina, with her cargo- on 
board, ready to sail;, that said seizure has 
been made, or attempted, on the ground of 
an alleged interest of the defendant^ Jesse 
Carll, as part owner in said schooner; it 
also appearing that the defendant, Jesse Carll 
is not an inhabitant of this district, or found 
here at the commencement of such proceed- 
ings. After hearing argument of counsel on 
a motion to set aside proceedings as not war- 
ranted by law, the court being of opinion that 
the first section of the act of congress, ap- 
proved March 3, 1875 (entitled 'An act to de- 
termine the jurisdiction of the circuit courts 
of the United States, and to regulate the re- 
moval of causes from state courts and for 
other purposes'), forbids a civil suit to be 
brought in the circuit court of the United 
States against an inhabitant of another dis- 
trict, and not found within the district at the 
time of commencing the proceeding, and that 
the suit above stated is not within the excep- 
tions of the act of 1875 as therein provided: 
Now, on motion of Simonton & Barker, it is 
ordered, that the warrant and summons, and 
complaint be, and the same are hereby set 
aside, and the marshal do forthwith release 
the said schooner Frances and her cargo. It 
is further ordered that each party pay his 
own costs." ' _____ 

Case nSTo. 9,308. 

In re MAULE. 

[1 MacA. Pat Cas. 271.] 

Circuit Coiu:t, District of Columbia. June, 
1853. 

Patents — Novbltt— Composition or Matter — 

Metallic Paist. 
[A metallic paint produced by well-known 
methods, and without the use of any new ingre- 
dient from the refuse left in the manufacture of 
bi-chromate of potash, is not patentable as a 
new composition of matter, although the appli- 
cant was the first to utilize the refuse for this 
purpose.] 

[This was an appeal by William P. Maule 
from the refusal of the commissioner of pat- 
ents to grant him a patent for a metallic 
paint alleged to be a new and useful com- 
position of matter, made from the refuse pro- 
duced in the manufacture of bi-chromate of 
potash.] 

Thos. H. Speakman, for appellant 

MORSELL, Circuit Judge. The original 
application was filed on the 15th of Decem- 
ber, 1851, and withdrawn, and the return fee 
paid to him. On the 13th of March, 1S52, 
the same party filed another application for 
a patent for the same refuse material, to be 
treated in the same way and for the same 
purpose. This application was inclosed and 
sent on to the office in a letter from Mr. 
Maule's counsel bearing date on the 11th of 
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March, 1852, in whicli letter he says: "The 
Invention is a valuable one. The paint is 
manufactured at very little cost, being pro- 
duced from an article which has heretofore 
been considered of no value, and yet it is 
of very superior quality for the purpose in- 
tended—for forming an almost purely metal- 
lic coating, very hard and durable. It has al- 
ready been extensively used, and is very 
highly recommended." In a subsequent let- 
ter he incloses a printed paper dated 10th of 
February, 1852, from which it appears by the 
certificates of sundry persons that previously 
to that time, and previously to the applica- 
tion of the 13th of March just stated, the 
article for the invention of which the patent 
was prayed had been publicly bought and 
sold with the linowledge and consent of Mr. 
Maule. The provision in the statute of 1836 
[5 Stat 117], authorizing the party to with- 
draw his application is In these words: "In 
evei*y such case, if the applicant shall elect 
to withdraw his application relinquishing his 
claim to the model, he shall be entitled to re- 
ceive bade twenty dollars— part of the duty 
required by this act— on filing a notice in 
writing of such election in the patent office, 
a copy of which, certified by the commission- 
er, shall be a sufficient warrant to the treas- 
urer for paying back to the said applicant 
the said sum of twenty dollars." Section 7. 
Whether under such circumstances a statu- 
tory objection existed at the time of filing 
the second application to the claim for a pat- 
ent, I express no opinion, no such objection 
having been raised. 

It appears from the papers in the cause 
that another application, dated the 10th of 
September, 1852, was presented to the office 
by the appellant, in which he says: "I have 
invented a new and improved metallic paint." 
And he proceeds to give a full and particular 
description thereof, at the close of which 
he says: "What I do claim as my invention, 
and desire to secure by letters-patent, is the 
before-described paint manufactured from 
the insoluble metallic residuum or refuse 
which remains after the extraction of the 
soluble parts in the manufacture of the chro- 
mate of potash or soda from chromic iron ore." 
This application was examined and rejected 
by the commissioner upon the ground that 
the alleged invention was not patentable for 
the want of novelty; and upon notice given 
an appeal was taken from the said decision 
and refusal to grant the patent as aforesaid. 
The reasons for which said appeal were duly 
filed, and the substance of which are— First. 
The application is not for making paint out 
of the oxides, &c., of iron, but from the resid- 
uum fi-om the manufacture of bi-chromate of 
potash, which is a substknce of a distinctive 
character well known in the arts, and is to 
be considered without reference to the ele- 
ments of its composition. Second. The dis- 
covery of the peculiar properties of this sub- 
stance, which render it capable of being man- 
ufactured into a most valuable paint, and its 



application to that purpose by the process 
of cleansing and manufacture pointed out in 
the specification, constitute a patentable in- 
vention under the sixth section of the act of 
congress of July 4, 1836. Third. Though 
these properties were due entirely to the 
oxide of iron which the substance contains, 
and which have been known to be applicable 
to the same purpose, yet the discovery of 
these ingredients existing in this refuse ma- 
terial in such combinations and proportions 
as to render it useful to mankind in the man- 
ner now applied by Mr. Maule, together with 
the manner of preparation pointed out for 
rendering it capable of use, are patentable, 
a new and important result In the arts being 
produced thereby. Fourth. Though the 
amount of noveliy or invention was small, 
yet this discovery is patentable on account of 
its great utility. The manufacture of the 
residuum into paint, in connection with the 
manufacture of bi-chromate of potash, is, 
therefore, a great improvement of the trade. 
The paint yields a large profit 

The commissioner, in order to show the abn 
sence of patentable invention, in answer to 
the reasons of appeal, makes a comparative 
analysis between what the appellant states 
the Ingredients of the residuum to be and 
what is stated in the books of the composi- 
tion of chromic iron, from which the con- 
clusion is deduced that iron rust or oxide of 
iron must give the leading character to the 
material, and the residue will be red or 
brown, according as the roasting has been 
more or less skillfully conducted. "Mar's 
Colors" are referred to, in which are to be 
seen various paints prepared from the oxide 
of iron, mixed with other bodies, and of simi- 
lar colors. To the second reason, to show 
that appellant was not the first to discover 
that this refuse iscapable of being pulverized, 
washed, dried, and mixed with oils to form 
a paint, he says there is but one operation 
common to all these substances by whicli 
each is converted to a paint, namely, wash- 
ing (when, necessary), drying, pulverizing, 
and mixing with oil. This process, there- 
fore, is not new. As to the washing, the 
books direct that the chromate of potash 
shall be lixiviated with water to save all of 
its salts: Third, that as to the discovery of 
the ingredients existing in this refuse mineral 
in such proportions as to render It useful 
and give it value, and to produce a new and 
important result in the arts, the same was no 
new discovery by the appellant. The books 
give the analysis of this ore, and show how 
to find out the exact composition; and so also 
with respect to the process. Mr. Maule has 
added substantially nothing to the knowl- 
edge of the chemical arts that was not known 
before. As to the difference in the expense, 
the red oxide of iron is one of the most 
abundant and most easily pulverized (next to 
the ochres) of aU earthy minerals, and is 
known under the name of bog-iron— hema- 
tite. This makes a paint equal to any iron 
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paint of a strong reddlsb-brown color, and 
it is very abundant. And so as to tlie hema- 
tites and otlier ores of iron. To the fourth, 
Mr. Maule's paint has no title to claim on 
the score of utility.. It has not been shown 
to be better than any other ore or mineral. 
No invention has been proved. The mere 
repetition of this well-Iinown process on any 
mineral or other matter, -whether new or old, 
does not constitute a patentable invention. 
On the day and place appointed for the hear- 
ing said appeal, according to previous notice 
duly given, an examiner from the office ap- 
peared, and, as required of the commissioner 
by law, the said reasons of appeal and all 
the original papers in the case, together with 
the grounds of said commissioner's decision 
fully set forth in writing, touching all the 
points involved by the reasons of appeal, 
were laid before me; and the said appellant 
filed his arguments in writing in support of 
his claim. 

It will therefore appear that the appellant 
states his claim to a patent to be for a me- 
tallic paint. The invention, he says, con- 
sists in making paint from the'refuse insolu- 
ble matter which remains after the extraction 
of the soluble parts in the manufacture of 
chromate of potash from chromic iron ore; 
that this article has hitherto been considered 
as of no value in the principal establish- 
ments for the manufacture of the bi-chromate 
of potash in this coimtry and in Europe; 
it is tlirown out as a valueless commodity. 
The appellant has discovered that it is a valu- 
able article for paint, when properly pre- 
pared, and has practically applied it to that 
purpose, by which about fifteen per cent, profit 
is gained in the manufacture of bi-chromate 
of potash and the public supplied with a valu- 
able paint at a very cheap rate. The rejec- 
tion by the commissioner appears to have 
been upon the ground that there was no new 
composition of matter, no new process, but 
one substantially formed of old ingredients, 
and by an old process, and, therefore, that 
there was no patentable invention. I do not 
understand from the argument in reply that 
anything is claimed because of any new in- 
gredient in the refuse composition, or because 
of the process out of and by which the paint 
is manufactured, but that it is contended that 
the paint itself is a n"ew and useful composi- 
tion of matter and a patentable invention 
manufactured from said worthless residuum, 
and that he pretends to no claim whatever in 
connection with the manufacture of the 
chromate of potash; that his invention be- 
gins where that process leaves off. This 
manufacture, however, thus claimed to be a 
new composition and a patentable invention, 
has no feature in it that can constitute a 
new invention, unless its being manufactured 
out of the said residuum makes it so. 

It is contended that it is within the pro- 
visions of the act of congress of July, 1S36, 
§ 6, which says "that any person or persons 
having discovered or invented any new and 



useful art, machine, manufacture, or com- 
position of matter, or any new and useful 
improvement on any art, machine, manufac- 
ture, or composition of matter not known or 
used by others before his or their discovery 
or invention thereof, and not at the time of 
his application for a patent in public use 
or on sale with his con^sent or allowance as 
the inventor or discoverer, and shall desire 
to obtain an exclusive property therein, may 
make application in writing to the commis- 
sioner of patents expressing such desire; and 
the commissioner, on due proceedings had, 
may grant a patent therefor," In the con- 
struction of this part of the statute as it 
regards this class of subjects, I suppose the 
test to be that the combination or process of 
compounding it must be new. 

The cases of The King v. Wheeler, 2 Barn. 
& Aid. 345, and Crane v. Price [4 Man, & 
G. 580] were cited for the purpose of sup- 
porting the principles that wherever there is 
sufficient utility to render any discoveiy bet- 
ter or more valuable to the community, or 
to those engaged in the particular trade, there 
is a sufficiency of invention to support a pat- 
ent; that a patent may be gi'anted for the 
use jof things already Imown, and producing 
effects already known, and acting in a manner 
already known, provided those effects be 
produced so as to be more economically or 
beneficially enjoyed by the public. Again, 
if there be anything material or n'ew which 
is an improvement of the trade, that will be 
sufficient to support a patent Crane's Case, 
one of those which is referred to for these 
principles, is amongst the most modern Eng- 
lish cases upon the subject, and in which 
m'^st if not all, of the previous decisions on 
these points were reviewed. That case is 
decided with a view to the construction of the 
British statute of monopolies, according to 
the construction given to which, it must be 
considered as less restilctive than the terms 
contained in our statute. There are certainly 
dicta to be found in that and other English 
cases going to the extent with respect to the 
beneficiary and economical result contended 
for in the argument in this ease. But it 
will be found by a critical examination of 
the facts in the case that there was enough 
in the case to warrant the decision without 
going to the extent of those dicta; that is, 
there was a new and material feature in the 
combination— that of the hot air blast— which 
had never been used in that particular com- 
bination before. This, together with the re- 
sult, ■was a sufficient invention. 

The argument also, is that the objection 
of double use does not apply; that in this 
case it is not the double use of a thing before 
known, but the production of a new article 
from a substance which, though already 
known, was not known to have any use at 
all; that it is of no consequence that some, 
or even the principal, ingredients in the new 
article thus produced have been used for the 
same purpose before, if the composition 
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claimed be new in its particular combina- 
tion, proportions, or manner of being pro- 
duced, and otherwise patentable. And for 
this Kyan- v. Goodwin [Case No. 12,186], is 
relied on. In that ease it will be found, as 
correctly stated in Curtis, that the patent 
claimed as the invention of the party a new 
and useful improvement in the making of 
friction matches by means of a new com- 
pound; and it was said that the ingredients 
had been used before in the mating of match- 
es. The eoiu't said that the true question was 
whether the materials had been used before 
in the same combination, and if not, that 
the combination was patentable. But in this 
case the compound out of which the paint 
was manufactured or made had no new in- 
gredients in it, unless its being said to be a 
residuum would supply that deficiency; and 
I cannot agree that it would. In Howe v. 
Abbott [Id. 6,766], the rule of law laid down 
is that you cannot have a patent for a re- 
sult merely without using some new mode 
or process to produce it. Again, it must be 
admitted that if new at all, it was only so 
because of the occasion; an'd the rule is that 
if the occasion only is new, that is, produced 
by old agents and by an old mode, it is not 
patentable. And so the supreme court of the 
United States in a very recent case have de- 
cided that a patent is not good for an effect 
or the result of a certain process merely. 
There is still another case of Steiner v. 
Heald, in 2 Car. & K. 1022. I have not had 
it in my power to obtain the book in which 
the case is reported, but will state the notice 
of it in Lund, Pat p. 18. The invention 
patented was for extracting from spent mad- 
der a certain coloring matter used in dyeing, 
and known by the name of "garancine." The 
opinion is a very long one. I can therefore 
state such parts only as wUl show the rea- 
soning and opinion of the court: "A person 
discovers a process by which he can get from 
fresh madder a large quantity of an article, 
which I must now take to be well known, 
called 'garancine,' Somebody applies pre- 
cisely that same process to madder that has 
been merely boiled. There is no magic in: a 
name or in any language that could be used. 
The boiling of madder gets out only some of 
it; this process gets out the rest of it. And 
in my opinion, in point of law, if the matter 
is reduced to that, you cannot take out a 
patent for using a perfectly-known process 
to get the residue of an article from a ma- 
terial which is known to furnish it, the pro- 
cess being one by which you could get, in 
the first instance, more or the whole of the 
article; and by yom* use of the process you 
merely get the residue which the common 
process left behind." Again, at page 22, the 
judge says: "There is no magic in calling 
this spent madder. It is madder that has 
undergone a process by which the whole 
virtues are not extracted. It appears to me 
that it is precisely the same as if you ap- 
plied a process to grapes already imperfectly 



squeezed, by which you squeezed a little 
more juice out of them than was formerly 
done. I do not think you could have a pat- 
ent for that, for see what it would lead to: 
If a person in manufacturing districts where 
they extract metal from certain ores were 
to find that by applying a process to an ore 
you could get ten per cent, more of the metal, 
and it then became worth working the refuse 
that might stand around in heaps, covering 
many acres, possibly, it would be just worth 
while to work that over again by the new 
process. I am clearly of opinion that no 
stranger could step in and say: 'Now, I 
will have a patent for using your process 
which you have given to the pubhc. I will 
have a patent for using it to this old nibbish, 
because it may yield some ore.* I do not 
think that would do." I have referred to and 
cited this case for the principles settled by it, 
which I think are applicable to the case be- 
fore me. 

Upon the best consideration, therefore, 
which I have been able to give this case, the 
conclusion to which I have arrived is that the 
decision of llie commissioner is right and 
correct, and I do hereby affirm the same. 
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MAUPIN et us:, v. PIO. 

[2 Cranch, C. C. 38.] i 

Circuit Court, District of Colombia. 
Term, 1811. 



Dec. 



Pleading at Law — Contmact —Assumpsit — Plea 
i» Bar — Another Sdit Pending. 

1. When a contract has been executed, in- 
debitatus assumpsit will lie for the amount clue 
upon it. 

2. Evidence of the pendency of a suit between 
the plaintiff Catherine alone, by the name of 
Catherine Frisset, against the present defend- 
ant, for the same cause of action, at the time of 
bringing the present suit, will not support the 
issue upon the plea of the pendency of a suit 
between the parties to the present suit. 

[This was an action at law by Maupin and 
Catherine, his wife, against Francis Pic] 
Indebitatus assumpsit for work and labor. 

Mr. Morsell, for defendant, contended that 
as there was a letter stating the terms to 
be twelve dollars a month, and no count upon 
that special agreement, the plaintiff could not 
recover upon the indebitatus assumpsit. 1 
Com. Cent. 228. 

But THE COURT (FITZHUGH, Circuit 
Judge, absent) said that, when a contract has 
been executed, indebitatus assumpsit will lie 
for the amount due upon it. 

There was a plea in bar, that, at the time 
of commencing this suit, there was another 
suit depending between the same parties for 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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tlie same cause of action. ITie eviaence to 
support this issue was of a suit by Catherine 
Frisset alone, who was one of the present 
plaintiffs, for the same cause of action, which 
was discontinued after the present suit was 
brought. 

THE COURT instructed the jury that it 
was not such a suit between the same par- 
ties as would support the issue on the part 
of the defendant. 
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Case M"o. 9,310. 

MAURAN V. WARREN et al. 

[2 Lowell, 53.] a 

District Court, D. Massachusetts. Aug., 1871. 

Affreightjieut — Charter-Pabty — Stipulation 

—Port op Neoessitt— Commission— Agent 

Credit fob Drawback. 

1. In a charter-party made by a master of a 
vessel at aforeisn port, it was stipulated, that, 
if the ship should put into a port of necessity, 
she should be consigned to the charterers or 
their agents, who were to pay dishursemonts, 
charging two and a halt per cent commission on 
the amount, take care of the cargo, and hare 
general charge of the business of the ship. 
Whether a master can lawfully bind himself 
to consign the vessel to any particular person 
in ease of disaster, quaere? 

2. Where, in a port of necessity, the master 
did put his vessel in charge of the charterer's 
asent,— held, the latter might properly require 
the master to produce his accounts when apply- 
ing for money; such being the usage of the port. 

3. Where the charterer had the funds ready, 
and kept them ready, to pay the disbursements, 
and the master broke ofE the negotiations and 
employed some one else, — lield, the charterer 
might" recover, as damages, the commission 
agreed on. 

4. By tlie terms of the charter-party this com- 
mission of two and a half per cent was to pay 
for all the services of the agent, and he could not 
charge five per cent, though the usage of the 
port was to make that charge. 

5. Where the charterer's agent was to have 
a commission on freight at the port of discharge, 
this is to be reckoned on the freight received, 
and not on the gross freight list, some of which 
could not he collected. 

6. Where an agent, in accordance with a usage 
of business, receives back from the average ad- 
juster a part of the amount charged for his 
services, he must credit his principal with the 
ansount of such discount or drawback. An agent 
is not to receive payment from both sides; and 
a custom to do so would he void. 

The libeUant [Suchet Mauran, 2d], residing 
at Providence, R. I., was the owner of the 
ship Helen Clinton, of which S. C. Sprague 
was master, who, in August, 1868, being at 
Liverpool, chartered the ship to the respond- 
ents [George Warren and others], a firm do- 
ing business at Liverpool and Boston, for a 
voyage to the latter port. It was agreed, 
among other things, that the ship should be 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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discharged by the charterers at Boston, who 
should collect the freight and averages, char- 
ging two and a half per cent commission on 
the amount; and that if the ship should put 
into any port before reaching her destina- 
tion, she should be consigned to the char- 
terers or their agents, "who are to pay dis- 
bursements, charging two and a half per cent 
commission on the amount of the same, take 
care of the cargo, and have general charge of 
the business of the ship." In the course of 
the voyage the vessel suffered damage, and 
was obliged to put back to Queenstown, 
where she was unloaded and repaired. The 
charterers were applied to by the master to 
furnish the money, and agreed to do so, and 
referred him to Messrs. James Scott & Co., 
of Queenstown, as their agents, -^'ho furnish- 
ed him £200, and afterwards refused to make 
further advances. The agents testified that 
they were ready and willing, and offered, to 
make all necessary advances, if the master 
would send them his bills and accounts, as, 
according to their testimony, was the custom 
of the port in like cases. The master swore 
that the agents gave no reasons, but simply 
refused to let him have more money. There 
was a further conflict of evidence upon the 
question whether the libellant, who had gone 
to England on notice of the ^disaster, had 
made a new contract with the respondents 
varying the terms of the charter-party. This 
libel was brought to recover a balance of 
freight; and the respondents claimed the 
right to retain the commissions which they 
would have earned at Queenstown, if the mas- 
ter had been supplied with funds, &c., by 
them, and certain charges and commissions 
said to be due them at Boston. 

F. Goodwin, for libellant 

1. The stipulation that the ship shall be 
consigned to the charterer's agent is ultra 
vires. The duty of the master at a port of 
necessity is to act on his own responsibility, 
for the benefit of all parties, and he cannot 
waive this right and duty. See Pope v. Nick- 
erson [Case No. 11,274]; Hurry v. Hurry [Id. 
6,922]; The Sir Henry Webb, 13 Jur. 639; 
Warren v. Skolfleld, 104 Mass. 503. 

2. We are not estopped, by suing on the 
charter-party, to set up that this charge is 
void, because, where an agent exceeds his au- 
thority, it is the excess only that is void. 
Story, Ag. §§ 166, 272. 

3. The agents failed to perform the duties 
required of them. 

4. If liable at all, it is only for two and a 
half per cent on the disbursements. 

J. D. Ball, for respondents. 

LOWELL, District Judge. In the case cit- 
ed from the Massachusetts Reports, Warren 
& Co, acted merely as brokers, and the mas- 
ter appears to have given a gratuitous prom- 
ise to consign the ship to them, which the 
court suggests is probably void. Here they 
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were charterers, and bad a right to say 
where the vessel should discharge, and their 
commission was part of the consideration for 
the entire contract. I must confess, however, 
that I have considerable doubts whether a 
master can bind himself to put his vessel in- 
to the hands of the charterer's agents at a 
port of necessity. But in this case he made 
the assignment after the disaster, when he 
had a right to do so; and his action seems to 
have met the approbation of the libellant, so 
that no question of ultra vires arises. All 
that I have to decide is, why the contract 
was broken, and whether the respondents are 
entitled to any damages which they can re- 
coup in this action. 

Upon the preponderance of the evidence, it 
seems to me that the true account is that 
given by the Scotts; that the master refused 
to show his bills. This is the only theory 
that reconciles nearly all the evidence, and 
indeed all, if we suppose that the master has 
forgotten the reasons given for the refusal. 
It seems a reasonable and proper precaution 
for the consignees to take, and is sworn to 
be usual at Queenstown, to require the ac- 
counts to be exhibited; and the master ought 
not to regard it as any imputation on his 
honesty. I do not think it is shown that a 
new contract was entered into in this par- 
ticular in the interview between the libellant 
and Mr. "Wai-ren. It is not likely that any 
such point should have been brought up; and 
the statement of Mr. Mauran appears to be 
rather of a result, as it rested in his mind 
after the interview, than of the words, or 
even the substance, of the conversation; and 
as the burden rests on him to make out this 
new contract, and as he is contradicted by 
Mr. Warren, and to some extent by the other 
respondents, I cannot hold that he has prov- 
ed his new contract. Then the case is, that 
the respondents were ready and willing to 
furnish the money in the usual way, and, as 
they swear, kept it on hand for that purpose. 
It seems to me they are fairly entitled to the 
two and a half per cent on the disbursements. 
I remain of the opinion expressed at the 
hearing, that the true construction of the 
■charter-party is, that they were to charge 
■only this commission. There is evidence that 
five per cent would have been a reasonable 
charge, and was paid to the agent actually 
■employed; but this cannot overrule the con- 
tract, which agrees for the lesser commission. 
The respondents undertake to divide the 
usual commission, and to charge one half of 
it as the commission on disbursements, and 
the other half for general care of the busi- 
ness; but the custom does not so divide it. 
If the usual charge had been two per cent, 
the libellants would still be entitled to two 
and a half; and. so they ai-e when it is five 
or more. The evidence that an additional 
two and a half per cent would be a reasona- 
ble charge for the general conduct of the busi- 
ness, is only an argument founded on the 
fact that five per cent is the usual charge at 



Queenstown, and would be equally strong in 
favor of three, four, or five per cent, if they 
had been necessary to make up the usual 
charge at that port. If the case had been 
that the master applied to the respondents to 
do his business for the agreed commission, 
and they had insisted that they should charge 
the usual commission, he might well have re- 
fused to employ them, and would have had 
his action against them if he had been 
obliged to employ some one else at five per 
cent. It is only on this ground that the con- 
tract can be understood, or perhaps support- 
ed, at all. But the evidence does not show- 
that this was the cause of quarrel, and, upon 
the whole, I think they are entitled to their 
two and a half per cent. This seems to me 
the true measure of damages for not using 
the money which was ready and waiting. 

The respondents have charged precisely 
what Dawson, the agent who was applied 
to, and acted, did charge; namely, five per 
cent on disbursements, £25 for care of cargo, 
and one per cent for indorsing the draft 
drawn by the master on Baring Brothers, 
at four months, for the amount of the dis 
bursements. The measure of damages for 
not fulfilling the contract and not employ- 
ing the respondents ought not to include one 
per cent for indorsing a bill which they 
never indorsed. It may be that they were 
to be paid by a bill on a banker, but the 
libellant would have been at liberty to pay 
them in some other way. They might as 
well add the interest for four months, which, 
I suppose, was added to the draft. For a 
like reason it seems to me the £25 ought not 
to be charged. It was for services not ren- 
dered, and does not come into the damages 
for not employing the respondents. 

Coming to the charges in Boston, I under- 
stand the questions raised to be,— 1. Wheth- 
er a commission is to be charged on the 
total amount of the general average loss, or 
only on that paid by the cargo and the 
freight. 2. Whether the commission is to be 
on the face of the freight bills, or only on 
the amount collected. 3. Whether the dis- 
count which the average adjuster allowed 
to the respondents from the face of his bill 
ought to be credited to the libellant, so far 
as his proportionate share is concerned. 

The evidence is not sufiicient to enable me 
to decide the first point to my own satisfac- 
tion. I do not know what part the respond- 
ents took in the adjustment, nor how these 
sums were in fact settled and collected. I 
will hear the case further on this point, if 
either party desires it 

The second point involves only a trifle, as 
I apprehend. The true rule is, that the libel- 
lant, by the terms of the charter-party, takes 
the risk of the solvency of the shippers; but 
if any freight cannot be collected, he is not 
to be charged a commission on it. 

It is said to be usual for the adjuster to 
make some discount from his regular charge, 
for the benefit of the person who gives him 
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tlie business. This, is common in many 
trades and callings; but it is plain that, 
when an agent receives such a .drawback, 
he must credit his principal with it. It is, in 
fact, a deduction from the bill; and he who 
pays the bill is entitled to it. I have known 
this question to come up in various forms, 
and in different courts; but the result has 
always been the same. The respondents are 
to have their agreed compensation from the 
libellant for doing his business, and the ex- 
penses. If they can get any work done at 
less than the market rate, he must have th^ 
reduction. It is precisely as if the agent at 
Queenstown had received a commission from 
"both sides, the libellant and the material- 
men. I know this is often done; but no 
court could sanction it as against the prin- 
•cipal, and I have not been instructed that 
any court ever did sanction it. The libel- 
lant's proportion of the discount must be 
<*redited to him. Interlocutory decree for 
libellant. Damages to be made up in accord- 
ance with this opinion. 
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MAURO V. BOTELOR. 

[2 Oraneh, O. C. 372.] i 

Circuit Court, District of Columbia. 
Term, 1823. 
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Chairs, left with a painter to be repaired, are 
not liable for his rent, 

[This was an action at law by Philip 
Mauro against Charles W. Botelox.] 

Replevin, for fifteen chairs. Avowry for 
Tent arrear. Verdict for the plaintiff, subject 
to the opinion of the court upon the following 
•case: Mauro rented the premises of Ann Mc- 
Gunnigle at $150 a year, payable quarterly, 
for the purpose of having chairs painted 
therein by one Burden, employed by him for 
that purpose, Slauro paying the workmen en- 
gaged in the work. The chairs were deposit- 
ed there by Mamro while he was such tenant, 
for the puri>ose of being painted and finished 
.as aforesaid, and continued there until the 
premises were rented by one Esby, a chair- 
painter, and six months afterward. After 
Esby took the premises Mauro told him he 
•should want the chairs painted by him, but 
not till he should give an order for that pur- 
pose. The chairs remained there four or five 
months before Mauro gave the order for 
painting them; and about a month before the 
•distress was laid, he ordered the chairs to be 
painted and finished, and they would have 
l)een finished and delivered before the dis- 
tress, but that Esby could not get a certain 
part of the work done in time. The chairs. 

1 [Reported by Hon. William Cranch, Chief 
Judge.J 
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were distrained for two quarters' rent due 
from Esby. When the distress was laid, Es- 
by was finishing them and kept them in the 
house for that purpose. 
Judgment for plaintiflf, on the case stated. 



Case No. 9,312. 

MAURO et al. v. RITCHIE. 

[3 Cranch, C. C. 147.] i 

Circuit Court, District of Columbia, May 
Term, 1827. 

Practice — Distkict op Columbia — Orphan's 

Court— Appeal— Review— Reheakisq—Guakd- 

lAN — Appointment to Fdll Age — Removal. 

1. An appeal from the orphans' court, in 
Washington county, D. C, will be dismissed, if 
the transcript of the record be not transmitted 
to this court within thirty days after the order 
appealed from. 

2. The orphans' court has a right to review its 
sentence, although thirty days have elapsed, and 
the party has lost his right of appeal from the 
orifrinal sentence; and from the judgment of the 
orphans' court, upon that review, an appeal lies 
to this court. 

[Cited in Archer v. Meadows, 33 Wis. 175; 
Estate of Leavens, 65 Wis, 447, 27 N. W. 
324.] 

3. The difference between a rehearing and a 
review is, that a rehearing may be had before 3 
enrolment of the decree, but after enrolment the 
party is put to his bill of review. 

4. A petition for a review in the orphans' court 
is analogous to a bill of review in chancery. 

[Cit-ed in Estate of Leavens, 65 Wis. 447, 27 
N. W. 324,] 

5. A judgment of the orphans' court against 
the petitioner, upon demurrer to the petition for 
review, is, in effect, a judgment that the errors 
suggested in the petition for review, as apparent 
on the record, were not such as ought to have in- 
duced the orphans' court to reverse its decree; 
and from this judgment of the orphans' court 
the party may appeal to this court. 

6. The authority of a guardian appointed by 
the orphans' court, under the power given by 
Act Md. 1798, eh. 101, c. 12, § 1, continues until 
the full age of the infant; and ^ch guardian 
cannot be removed, unless for refusal to give se- 
curity, when required by the orphans' court 

7. After a guardian has been appointed by the 
orphans' court, the infant has no right, at the 
age of fourteen, to choose another. 

[Cited in Smoot v. Bell, Case No. 13,132.] 

8. By the common law, it was- only where 
there was a guardian in socage, or by nurture, 
(in which cases the guardianship continued only 
till fourteen,) that the infant had a right, at that 
age, to choose a guardian. 

9. Different kinds of guardians: (1) in chival- 
ry; (2) in socage; (3) by nature; (4) for nur- 
ture; (5) by statute; (6) by custom; (7) by the 
chancellor; (8) by the ecclesiastical courts; (9) 
ad litem; (10) by election. 

10. Of the four kinds of guardians at common 
law, one only exists in Maryland, namely, guard- 
ian by nature. 

11. Guardian by nature, at the common law, 
has no authority over the lands of the infant; 
but his authority over the person of the infant 
continues until he is of full age. 

12. The English statutes of 4 & 5 Phil. & M. 
c. 8, and 12 Car. II. c. 24, so far as they au- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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thorize a father, by his will to appoint a giiard- 
ian to his infant children, are in force in Wash- 
ington connty, D. C. 
[Cited in Re Stockman, 71 Mich. 181, 38 N. 
W. 876.] 

13. Under the Maryland statutes, it seems 
that the guardian by nature has the custody of 
the estates, as well as of the person of the in- 
fant, until the age of twenty-one; but the father 
was the only guardian by nature recognized by 
those statutes. 

14. If the infant have no father, nor testa- 
mentary guardian, the orphans' court has the 
right of appointing the guardian to any infant 
who has an interest in lands, by descent or de- 
vise; or is entitled to a legacy, or distributive 
share of the personal estate of an intestate. 

15. By the term "natural guardian," in the act 
of 1798, must be intended such a natural guard- 
ian as is entitled to the guardianship of the es- 
tate, as well as of the person of the infant. 

16. The act of 1798 does not in any manner 
recognize the right of the infant to choose a 
guardian at any age. 

17. The orphans' coxirt. whenever it has au- 
thority to appoint a guardian, may appoint him 
to the full age of the infant. 

18. An infant cannot choose a guardian, nor 
can the court appoint a guardian, unless the in- 
fant be personally brought into court. 

19. A guardian cannot be removed, without 
notice and citation to show cause. 

9 Appeal from the orphans' court, who had 
removed the appellants, (who had been duly 
appointed guardians of John W. Ott, an in- 
fant,) and appointed the appellee, John T. 
Ritchie, guardian in their place. 

Before CRANCH, Chief Judge, and MOR- 
SELL and THRUSTON, Circuit Judges. 

CRANCH, Chief Judge. On the 13th of 
September, 1826, Joseph Forrest and Philip 
ilauro, by J. Marbury, "their attorney," ap- 
plied to the orphans' court for leave to file 
their petition, praying that court to review its 
order, granting to John T. Ritchie the guard- 
ianship of John "SV. Ott, to whom the petition- 
ers had been appointed guardians in the year 
1821; and that the said John T. Ritchie may 
be cited to answer the prayer of the petition- 
ers. Whereupon that court ordered that 
leave be given as prayed, and that a citation 
be issued against the said Ritchie, returnable 
to the 20th of September, 1826, The petition 
was accordingly filed, stating the appoint- 
ment of the petitioners as joint guardians of 
John W. Ott; that they gave bond, &c.; that 
the said John "W. Ott is still under age, being 
about fourteen years old, and still subject to 
their control and care; that on the 9th of 
August, 1825, John T. Ritchie, ("who, your 
orators pray, may be made defendant to this 
bill of review,") made application to be ap- 
pointed guardian to the said orphan, and filed 
a letter from the said orphan, dated from 
Frederick city, in the state of Maryland, on 
the 14th of July, 1825, directed to the judge 
of the orphans' court of the county of Wash- 
ington, in the District of Columbia, in which 
he represents himself to be fourteen years of 
age, and states that he chooses the said J. T. 
Ritchie as his guardian, and requests that he 



may be appointed. Whereupon the judge of 
the orphans' court, without notice to the pe- 
titioners, without having caused the orphan 
to be brought into court, and without further 
evidence, or other proceeding, by a decretal 
order appointed the said J. T. Ritchie guard- 
ian of the infant, which decretal order is 
signed and enrolled; that they are aggrieved 
thereby, and that it is erroneous, and ought 
to be reversed and annulled. And they as- 
sign for error: (1) Because the petitioners 
were appiunted guardians under Act 1798, c. 
101, c. 12, § 1, which gives the court power 
to appoint a guardian for an infant until the 
age of twenty-one, and that having exercised 
that power, by appointing the petitioners 
guardians of the infant till his age of twen- 
ty-one, it was not competent for the judge to 
remove the petitioners and appoint a new 
guardian except for cause shown, in the 
omission or neglect of duty, &c.; and if such 
neglect were alleged, the petitioners were en- 
titled to be cited and heard. (2) Because 
the infant had no right, at the age of fom-- 
teen, to choose a guardian, having had guai-d- 
ians appointed until he should be twenty-one 
years of age. (3) Because the infant was 
not brought into court, and under the inspec- 
tion and examination of the judge; that his 
age, competency to choose, and wish might be 
distinctly known to the judge. (4) Because 
the petitioners were not cited to show cause 
why they should not be removed, and the 
said Ritchie appointed guardian. (5) Be- 
cause the petitioners had no notice of the ap- 
plication and appointment of the said Ritchie 
until after the said order was made, and had 
no oppoilunity to object to the same. "For 
all which errors in the said decretal order 
your orators have brought this bill of re- 
view, and humbly conceive that they should 
be relieved therein. In tender consideration 
whereof, and for that thei'e are divers errors 
and imperfections in the said decretal order 
and proceedings, by reason whereof the same 
ought to be reviewed and reversed, &c.; and 
to the end that the same may be reviewed 
and reversed, &c., and that the said J. T. 
Ritchie may answer, &;c., and that your ora- 
tors may be relieved according to equity and 
good conscience, may it please your honor to 
grant your oratoi-s a subpoena to the said J. 
T. Ritchie," &c., and they file a record of the 
proceedings referred to. The said J. T, 
Ritchie appeared on the 20th of September, 
1826, and prayed further time to answer, 
which was given to the 27th, when he ap- 
peared by Mr. Swann his solicitor, and said, 
"that the bill of review, so as aforesaid ex- 
hibited against him, and the matter therein 
contained, are not sufficient in law to compel 
him to answer the said bill," &c. "wherefore 
for want of a sufficient bill in this case tlie 
said John praj's that the said bill may be 
dismissed," &e. And the said Joseph and 
■ Philip, by J. Marbury their attorney, say that 
the bill, &c., is sufficient in law, &c. &c. 
The cause having been submitted to the 
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judge of the orphans' court, mthout argu- 
ment, lie decreed that the prayer of the peti- 
tion could not tte granted, and that the peti- 
tion be dismissed with costs. Upon which 
decree the petitioners appealed to this court. 
The original order, appointing the petition- 
ers guardians, was in these words: "March 
2I, 1821. Catharine Ott having declined the 
appointment of guardian to the infant chil- 
dren of her son, the late Doctor John Ott, it 
is by the court this day ordered, that Joseph 
Forrest and Philip Mauro, both of said coun- 
ty and district, be appointed joint guardians 
of the said orphan children of Doctor John 
Ott, deceased, they entering into a bond of 
§20,000, for each guardianship, with William 
Cooper and Hanson Gassaway securities." 
On the 9th of August, 1825, John T. Ritchie 
made application to the coiut to be appointed 
guardian to John W. Ott, and filed the fol- 
lowing letter: "Frederick City, Frederick 
County, July 14th, 1825. To the Honorable 
Mr. Lee, Judge of the Orphans' Court for 
Washhigton County, in the District of Co- 
lumbia. Honorable Sir.—I beg leave hereby 
to make known to you that 1 am the son of 
Doctor John Ott, late of Georgetown, in the 
District of Columbia, deceased, and am above 
the age of fourteen years, but under twenty- 
one; and I do choose for my guardian, my 
uncle, John T. Ritchie, of Georgetown afore- 
said; and do hereby make application to you, 
sir, and request that you will be pleased to 
appoint hun my guardian; that thereby he 
may possess and exercise the right of protec- 
tion to myself and the property that has de- 
scended to me. With great respect, I remain 
your most obedient servant, John W. Ott" 
bn the back of which letter was the. follow- 
ing affidavit: "Maryland, Frederick County, 
ss. On the 14th day of July, 1825, personally 
appears John W. Ott, son of Doctor John 
Ott, late of Georgetown, in the District of 
Columbia, deceased, the individual whose 
signature is attached to the within letter, be- 
fore the subscriber, a justice of the peace 
in and for said county; and the said John W. 
Ott, being by me privately examined apart 
from and out of the hearing of all persons 
whomsoever, declares that he had written the 
within letter for the purpose of having it de- 
livered to the Honorable Judge Lee as there- 
by directed, with the view to procure the ap- 
pointment of his unde, John T. Ritchie, to 
be his guardian, and that he has not been 
induced to choose his said uncle to become 
his guardian by threat or ill usage of his said 
imde, or of any other person, or through his 
or their displeasure. Witness my hand, 
. George Rohr." , 

It is noted on the record of the orphans' 
court, that the court delivered an elaborate 
written opinion, concluding with a decree 
that the petition of Forrest and Mauro be dis- 
missed with costs. It appears from that 
opinion, the substance of Which was publish- 
ed in the National Intelligencer of the 25th 
of December, 1826, that although the counsel 
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of Mr. Ritchie objected to the court's open- 
ing the case upon this bill of review, yet the 
court did open it; and did reconsider and 
confii-m its former decree; and the question 
whether that court had power thus to review 
its decree is to be Considered as reserved for 
the appellate court The appeal from the 
original decree appointing :Mr. Ritchie guard- 
ian, was dismissed by this court at May 
term, 1826, because the titinscript of the rec- 
ord was not transmitted withhi thirty days 
after the decree. It is now contended by 
the counsel of air. Ritchie that the present 
appeal is to the refusal of the orphans' court 
to review its former decree, and not to the 
decree which in effect affirmed its foi-mer 
decree; so that the only question now before 
this court, as they contend, is, w-hether the 
orphans' court erred in refusing to reconsider 
its former decree. But the elaborate opin- 
ion of that court sho-rifs that it did review its 
former decree, and that it was because it 
found that decree -to be correct that it passed 
the decree for dismissing the petition of For- 
rest and Mauro. The former decree was re- 
viewed, and in fact affirmed. Does the ap- 
peal from this last decree bring before this 
court the question whether the former de- 
cree was correct? If it does, and if this 
court should be of opinion that the first de- 
cree was erroneous, and that the orphans' 
court, upon the review or rehearing, ought 
to liave reversed tiiat decree, is it competent 
for tills court to reverse it? If the orphans' 
court, in its discretion, had a right to review 
or rehear the' cause, and did review or re- 
hear it, we suppose no one will doubt the 
right of either party to appeal from the new 
decree made at the rehearing. 

The first question, then, is, whether the 
orphans' court had a right cLrcumstanced as 
the cause then was, to grant a rehearing, or 
to review its decree. It is said that the pro- 
ceedings of the orphans' court are analogous 
to those of a court of chancery, and that by 
the rules of that court a cause cannot be re- 
heard after the decree has been enrolled; and 
that it is considered as enrolled after the ex- 
piration of the term in which the decree was 
rendered. To this it is answered, that the 
orphans' court has no terms. It sits every 
day, or whenever the judge thinks proper. 
That its decree^ are never, in fact, enrolled, 
and are only to be found in the paper minutes 
of the court. That the court is not bound by 
the rules of the ehanceiy court; and if it 
were, yet in courts of chancery a rehearing 
is often had after the term in which the de- 
cree is pronounced, and is always within the 
discretion of the court, who will, and often 
have set aside the enrolment for the purpose 
of letting in a party to a rehearing. 1 Har. 
Ch. Prac. 649, and to this effect were cited 
the ease of Travis v- Waters, 1 Johns. Ch. 
48; and Consequa v. Fanning, 3 Johns. Ch. 
364. See also the ease of Mills v. Banks, 3 
P. Wms. 1, 8, where a cause was reheard 
after a lapse of eighteen years, and where 
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the chancellor says that a rehearing is in the 
discretion of the court, and is not always a 
matter of right; and in one case, where the 
decree was not enrolled, the court refused to 
discharge an order for a rehearing, although 
at the distance of about twenty-four years. 
The principal difference hetween a rehearing 
and a review, is in this, that a rehearing 
may be had before enrolment of the decree; 
but after enrolment the party is put to his 
bill of review, which, if it be founded upon 
new matter of fact, discovered since the 
closing of the commission to examine wit- 
nesses, cannot be filed without leave granted 
upon petition; but if it be founded upon 
error in matter of law apparent upon the 
record, no such previous permission of the 
court is necessary. In the latter case, "the 
constant method is to put in a plea, and de- 
mur, namely, a plea of the decree, and a de- 
murrer against opening the enrolment; and 
an answer is rarely required, unless the same 
be ordered by the court; so that in effect a 
bill of review cannot be brought without 
leave of the court, in some shape; for if it 
be founded upon matter apparent in the body 
of the decree, then, upon the plea and de- 
murrer, the court judge whether there are 
any grounds for opening the enrolment; and 
if upon matter of fact newly discovered, the 
court, upon the petition for leave to file the 
bill, will judge whether there be any founda- 
tion for such leave." 1 Har. Ch. Prac. 170. 

The court, then, had a right to review its 
decree. In the present case, leave was grant- 
ed "to file a petition, praying the court ,to re- 
view its order, in granting to John T. Ritchie 
the guardianship of John W. Ott" This pe- 
tition was analogous to a bill of review in 
chancery, and points out the errors in law 
apparent upon the record for which it alleges 
that the decree ought to be reversed. It admits 
that the decree had been signed and enrolled, 
and prays that it may be reviewed and re- 
versed. To this bill, or petition, the defend- 
ant, Mr. Ritchie, was cited to answer; and, 
having appeared, filed a general demurrer; to 
which there was a general replication and 
joinder. The decree of the oi-phans' court 
thereupon was, that the. prayer of the petition 
cannot be granted, and that the petition be 
dismissed, with costs. This decree must be 
referred to the demurrer, and considered as a 
judgment in favor of the defendant, upon the 
issue of law joined by the parties; and can- 
not be considered as the mere exercise of 
the discretion of the court in refusing to re- 
view its decree, or to rehear the cause. That 
discretion was exercised, and perhaps ex- 
pended in the order for leave to file the biU 
of review. The decree is, in effect, a judg- 
ment that the errors, suggested in the bill 
of review as apparent on the record, were 
not such as ought to have induced the or- 
phans' court to reverse its decree appointing 
Mr. Ritchie guardian to John W. Ott. The 
parties had, by the demurrer and joinder, 
submitted to the court a matter of law, (of 
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right,) not of discretion. The court decided 
the matter of right, and the parties, aggriev- 
ed by the decree, have appealed to this court. 
The question, then, upon this appeal, is, 
Avhether that matter of law, (or right,) thus 
put in issue hy the parties, has been correctly 
decided by the orphans' court. 

The bill of review states five grounds of 
error: (1) That the petitioners, Forrest and 
Mauro, had, by a previous order of the court, 
been appointed guardians of John AV. Ott, 
by virtue of the first section of the 12th 
chapter. Act 179S, c, 101, and that it was 
not competent for the court to remove them, 
except for cause shown, in the omission or 
neglect of some duty; nor without being 
cited and heard. (2) That the orphan, hav- 
ing had a guardian appointed for him until 
the age of 21, had no right, at the age of 
14, to choose a guardian. (3) That he was 
not brought into court to choose his guar- 
dian. (4) That the petitioners were not cit- 
ed to show cause why they should not be 
removed; and (5) That they had no notice 
of the application and appointment of Mr. 
Ritchie, until after he was appointed. 

1. By the 1st section of the 12th chapter 
of Act 1798, c. 101, it is enacted, "that when- 
ever land shall descend, or be devised to a 
male under the age of 21 years, or to a fe- 
male under 16," "and the said male or fe- 
male shall not have a natural guardian, or 
guardian appointed by last will, agreeably 
to the statute in that case made and pro- 
vided," (12 Car. 11. c. 24,) "the orphans- 
court shall have power to appoint a guar- 
dian to such infant until the age of twenty- 
one years, if a male, and until the age of 
sixteen, if a female, or marriage." Under 
this clause of the statute, the petitioners 
Forrest and Mauro were, in 1821, appointed 
joint guardians of the infant children of Dr. 
Ott As the court had power to appomt 
them guardians until the full age of the in- 
fants, and as they were appointed generally, 
without limitation of time, their authority 
continues until the infants respectively at- 
tain that age, unless it be lawfully revoked 
by the court The orphans' court has no ex- 
press power, under the statute, to remove a 
guardian, or to revoke the appointment ex- 
cept In the single case of his refusing to 
give security when required; and by the 
20th section of the 15th chapter of Act 1798, 
e. 101, it is enacted, "That the orphans' court 
shall not under any pretext of incidental 
power or constructive authority, exercise any 
jurisdiction whatever, not expressly given 
by that act or some other law." If it claim 
jurisdiction to remove a guardian for any • 
other cause, it must claim it as a jurisdic- 
tion incidental to the power of appointment. 
But aU incidental jurisdiction is expressly 
forbidden by the statute. The orphans' court, 
therefore, had no power to remove the 
guardians, or to revoke their authority, they 
never having refused to give the security 
required. 
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2. But it has l>een contended that an in- 
fant has a common-la-w privilege of choosing 
a guardian at the age of fourteen, and that 
this privilege hasheen "sanctioned by the uni- 
form usage, in England and this country, of 
a thousand years;" that it is "a solemn, im. 
memorial right;" and that the statute, when 
it authorized the court to appoint a guardian 
until the infant should attain the age of 
twenty-one years, meant to say, "unless the 
orphan, after he shall arrive to the age of 
fourteen years, shall object to such appoint- 
ment, and ask permission to choose another 
guardian." 2 But it was not contended that 
this was an absolute right to choose a guard- 
ian; but a right to be exercised under the 
"surveillance" of the court; for it was ad- 
mitted that the court would not appoint the 
person nominated by the orphan if he "were 
non compos, convicted of an iofamous crime, 
or notoriously dissolute and immoral; nor 
unless he gave ample security for the faith- 
ful discharge of his trust." The statute 
does not in the slightest manner recognize, 
or allude to, the right of the infant to choose 
his guardian; but by giving the court an ab- 
solute power to appoint a guardian till 
twenty-one, evidently negatives the idea of 
any such right; for such a right is incon- 
sistent with the power given to the court 
But it seems to have been taken for granted 
that, by the common law, the infant had a 
right to choose his guardian in all cases. 
This is not true. When there was a guard- 
ian in chivalry, or by nature, or by statute, 
the infant had no right to choose. It was 
only when there was a guardian in socage, 
or for nurture, in which cases the guardian- 
ship continued only till the age of 14, that 
the infant's right of election existed. 

By the law of England there are various 
kinds of guardians: (1) Guardian in chival- 
ry; (2) in socage; (3) by nature; (4) for 
nurture: (these four were by the common 
law); (5) by the statute of 4 & 5 Phil. & M. 
c. 8, 'and 12 Car. II. c. 24, § 8, by which 
statutes the father has a right, by deed or 
last will, to dispose of the custody of his in- 
fant children until their age of 21, or for a 
leSis time, and these are called "testamen- 
tary," and sometimes "statutory" guardians; 
(6) guardians by the custom of particular 
manors, cities, &c.; (7) guardians appointed 
by the lord chancellor, exercising, in this re- 
spect, the royal prerogative of parens pa- 
triae; (S) guardians appointed by the eccle- 
siastical courts; (9) guardians ad Utem, ap- 
pointed by any court in which the interests 
of an infant are litigated (3 Bl. Comm. 426; 
Harg, Co. Litt. SSb, note 16); these are, in 
general, only appointed pro hac vice, and 
continue only until such interest is finally 
disposed of by the court; (10) guardians by 
election. 

1, Guardian in chivalry existed only when 

2 See the judge's opinion in the National In- 
telligencer of the 2oth December, 1826. 
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the infant inherited lands holden by knight's 
service. This guardian had the custody of 
the person and lands of the infant until his 
fuU age of twenty-one, and took the profits 
to his own use without account; and also 
the value of the marriage of his ward. The 
infant had no right to elect a guardian. 
This tenure was abolished by the statute 12 
Car. II. c. 24, and with the tenure went the 
right of guardianship connected with that 
tenure. 

2. Guardianship in socage arose, like that 
in chivalry, wholly out of tenure. It was 
necessary that the wai'd should have inherit- 
ed lands holden in socage. It continued only 
until the heir attained the age of fourteen, 
although some have said that it continued 
until the age of twenty-one, unless the ward, 
after his age of fourteen, should have elect- 
ed another guardian. King v. Piei-son, And. 
313; Lit. § 123; Byrne' v. Van Hoesen, 5 
Johns. 67. The guardian in socage had the 
custody of the person and of the lands; but 
wholly for the benefit of the ward. The 
guardian in socage must be the next of kin, 
to whom the lands of the infant cannot by 
any possibility descend. 

3. Guardianship by nature, existed only 
where the ward was heir apparent of the 
guardian, and extended only to the person 
of the ward. The father was always guard- 
ian by nature of the person of his heir ap- 
parent, even when the infant inherited 
lands holden by knight's service, and where 
the lord was guardian of the estate. Guard- 
ianship by nature continued until the full 
age of twenty-one; and the infant had no 
right to elect a guardian. This guardian- 
ship did not extend to the younger children 
who were not heirs apparent Guardian by 
nature has no right to the custody of the 
infant's estate. H. St. G. Tucker's notes on 
1 El. Comm. 461. 

4. Guardianship for nurture extended only 
to the custody of the persons of those in- 
fants who are not heirs apparent, and con- 
tinued only until their age of fourteen years, 
and none could have it but the father or 
mother. It only occurs where the infant is 
without any other guardian. After fourteen 
the infant is at liberty to choose his guard- 
ian. How this election is to be made, at 
common law, does not appear in any t)ook 
that we have consulted. 

The court of chancery, exercising, in re- 
gard to infants, the prerogative of the king 
as parens patriae, will appoint guardians 
whenever such appointment is necessary for 
the purpose of protecting the infant's gen- 
eral interest, or for the purpose of sustain- 
ing a suit, or of consenting to the marriage 
of the infant In re Woolscombe, 1 Madd. 
213. But it could never have been required, 
by the common law, that all the infants in 
the kingdom who had not guardians pro- 
vided by the common law, should be brought 
into the court of chancery, to obtain them. 
The ecclesiastical courts have claimed a 
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right to appoint curators or guardians, as to 
legacies, and distributive shares of the per- 
sonal estates of intestates, and this right has 
been admitted by the common-law courts; 
but their right to meddle with the persons 
of infants has been denied both by chan- 
cellors and by common-law judges. 4 Burn, 
Ece. Law, 88, 91; Banes v. Lowder, 3 Keb. 
834; Bishop of Carlisle v. WeUs, 3 Jones, 
DO, 2 Lev. 162; Buck v. Draper, 3 Atlc. 631; 
Rex V. Delaval, 3 Burrows, 1436. There is 
a dictum of Lord Chancellor Hardwicke in 
2 Ves. Sr. 375, that "supposing there was no 
testamentary guardian, nor a mother, if the 
infant has any socage land, and is of the 
age of twelve, if female, or of fourteen, if 
male, they are- allowed to choose their 
guardian; as is frequently done on the cir- 
cuit, and is the constant practice, and what 
this court frequently calls on infants to do; 
though this is still liable to any reasonable 
objection made to such choice." Mr. Har- 
grave, in note 16 to Co. Litt. 8Sb, under- 
stands the expression "on circuit" to mean 
before a judge on the circuit We have not 
found this practice alluded to in any other 
book, unless it be in Style, 456; but it is so 
explicitly stated by Lord Hardwicke that we 
must take it to be so; and it is probable 
that the appearance of the infant, and his 
choice, with the approbation of the court, 
were entered upon the minutes of the court, 
and constituted the only evidence of the title 
of the guardian thus chosen. This practice 
is, by Lord Hardwicke, confined to the case 
where the infant has socage land; and 
probably to the case where there had been 
a guardian in socage, which could only be 
where the infant took by descent A per- 
son cannot strictly be said to have land un- 
less he has a freehold estate; for none but a 
freeholder can be tenant to the precipe, or 
be the owner of real estate. Where an in- 
fant had land by purchase, and not by de- 
scent; or where he had only personal prop- 
erty, it does not appear that a guardian 
eoidd be elected or appointed before a judge 
on the circuit. 

The right of the ecclesiastical courts to ap- 
point a curator of guardian for the personal 
estate, is probably no more than the right of 
every court to appoint a guardian ad litem 
(3 Salk. 177, pi. 14; 3 Burrows, 1436); for 
those courts, having jurisdiction as to wills 
and legacies, and the ordering of distribu- 
tion of intestate estates, all legatees, and per- 
sons entitled to distributive portions of intes- 
tate estates, were parties before them; and 
if any of those pailies were infants, those 
courts, as every other court, would have had 
a right to appoint guardians ad litem to pro- 
tect their interests, so long as they were 
pending before those courts, and to receive 
and apply the money or other property which 
they should receive under the orders of such 
courts, who would have a right also to take 
security from such guardians for the faith- 
ful execution of their trust. This is prob- 
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ably the only foundation of the power of the 
ecclesiastical courts to appoint guardians; 
and it will not support a claim to appoint a 
guardian for the person of the infant, (Loury 
V. Reynes, 2 Lev. 217,) or for his personal 
estate acquired in any other way than by 
bequest, or in the course of distribution. In 
the case of guardian for nurture it does not 
appear in what manner, or before whom 
the infant, when he attained the age of four- 
teen, was to make his election; it is proba- 
ble, however, that it was to be made as in 
the case of tenure by socage. Nor does it 
appear that an infant by the law of Eng- 
land, had a right to choose a guardian in 
any case where a guardian had been ap- 
pointed for him by any person having a dis- 
cretion to choose, unless such appointment 
were expressly limited to the time of the in- 
fant's attaining the age of fourteen, which it 
is believed, in analogy to the rule of the 
common law in guardianship in socage and 
for nurture, was generally the case in ap- 
pointments by the court of chancery, and by 
the ecclesiastical courts; after which age of 
fourteen they were geneiuUy permitted to 
nominate their guardians, and if the courts 
perceived no material objection, they ap- 
pointed the guardians thus nominated. And. 
313, 2 Lev. 217. After the statute of 12 
Cai'. 11. e. 24, which abolished tenures by 
knight's-service, almost all the tenures be- 
came tenures in socage, and, consequently, 
almost all guardianships as to lands, fell 
upon persons not personally chosen by any- 
body. It was right that these accidental 
guardianships should be removable at the 
age of discretion of the infant; but the same 
reason did not apply to guardians selected 
by any authority competent to choose per- 
sons well qualified to take care of the inter- 
est of the infant Hence the statute of 12 
Car. 11. c. 24, § 8, authorized the father to 
appoint a guardian to his child until the age 
of twenty-one, without recognizing any- right 
in the child to choose a guardian. This pro- 
vision, Mr. Justice Blackstone seems to 
think, was made in consideration of the im- 
becility of judgment in children of the age 
of fourteen. 

Of the four kinds of guardianship at com- 
mon law, it is believed that only one exists 
in this country, namely, guardianship by na- 
ture. Tenancy by knight's-sen'ice, and, con- 
sequently, guardianship in chivalry, never 
existed here, as the lands were, by charter, 
to be holden in free and common socage. 
Guardianship in socage cannot since the 
Maryland statute of descents, 1786, c. 45, ex- 
ist here, because there cannot be found any 
of kin to the infant, who may not, by possi- ' 
bility, inherit the land. Guardianship for 
nurture cannot exist here, because it is ap- 
plicable only to such children as are not 
heirs apparent; and here all are, by that 
statute, heirs apparent, and, consequently, 
guardianship by nature exists in this coun- 
ti-y, and applies to all the children. But a 
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guardian by nature, at the common law, has 
no authority over the lands of the infant, 
and, perhaps, not over his personal estate; 
as it has heen decided, both in England and 
in some of these states, that he has no right 
to receive a legacy bequeathed to his ward. 
See Harg. Co. Litt. 88b, and note 12; Genet 
V. Tallmadge, 1 Johns. Ch. 3; Anderson v. 
Darby, 1 Nott & McO. 369; May v. Calder, 
2 Mass. 59; Strickland v. Hudson, 3 Rep. Ch. 
168; Dagley v. Tolferry, 1 P. Wms. 285; Eq. 
Cas. Abr. 300, pi. 2; Gilb. Cas. 103; Philips 
V. Paget, 2 Atk. 80; Cooper v. Thornton, 3 
Brown, Ch. 96, 186; Cunningham v, Harris, 
cited by the master of the rolls, in Cooper 
v. Thornton; Tucker's notes to 1 Bl. Comm. 
462; 1 Vem. 295; 1 Johns. Cas. 217. 

5. Statutory guardianship. The statute of 
4 & 5 Phil. & M. c. 8, which, by implication, 
gave the father a right to appoint a guard- 
ian, by deed or will, to his daughters until 
the pge of sixteen, and upon the death of 
the father, without such appointment, gave 
the custody of the daughters to the mother; 
and the statute of 12 Car. II. c. 24, § 8, which 
authorized the father to appoint, by deed or 
will, a guardian for his infant children until 
their full age, were in force in Maryland; 
and the latter is expressly recognized and re- 
ferred to in the testamentary system of Ma- 
ryland t)f 1798 (chapters 101, 12, § 1). These 
statutes are now in force in this country, and 
such guardians may now be appointed by 
the father. 

6. Guardians by custom are unknown in 
this country. 

7. Guardians by appointment of the chan- 
cellor. The chancellor in JIaryland, it is be- 
lieved, never had the power of appointing 
guardians, except ad litem. 

8. Guardians by appointment of the eccle- 
siastical courts. No such courts exist in this 
country. The judge, or commissary-general, 
or deputy-commissaries, who exercised in 
Maryland the only remnant of ecclesiastical 
jurisdiction transferred to this country, had 
no such power. It was, by Act Md. 1715, e. 
39, vested solely in the commissioners of the 
county courts, that is, the justices of the 
county courts. 

9. Guardianship ad litem. All the courts 
had power to appoint guai'dians ad litem, to 
protect the interests of infants in their re- 
spective courts. 

10. Guardianship by election, as mentioned 
by some of the English writers, has never 
been recognized in this country. Hargrave, 
in his note 16 to Co. Litt. SSb, says: "The 
right of making such an election arises only 
when, from a defect of the law, the infant 
finds himself wholly unprovided with a 
guardian." 

Lord Coke, in Co. Litt. 87b, says: "If a 
man be seized of a rent-charge, rent-seek, 
common of pasture, and such like inheritan- 
ces which do not lie in tenure, and dieth,— 
his heir within the age of fourteen years, — 
in this case the heir may choose his guai*d- 
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ian; but if he be of such tender years as he 
can make no choice, then (if the father hath 
made no disposition of the custody of the 
child,) it were most fit that the next of kin, 
to whom the inheritance cannot descend, 
should have the custody of him. And who- 
sover taketh the rent, &e., the heir shall 
charge him in an account. But if he hold 
any land in socage, in that case the guard- 
ian in socage shall take into his custody as 
well the rent-charge, &c., as the land holden 
in socage, because he hath the custody of 
the heir." This is a case in which Lord Coke 
supposes that the heir may choose his guard- 
ian before the age of fourteen. Mr. Har- 
grave remarks upon it, that "Lord Coke only 
takes notice of such an election where the 
infant is under fourteen; and, as to this, 
omits to state how, and before whom, it 
should be made. Nor have we yet met with 
any prior or cotemporary writer who sup- 
plies the defect. As to a guardian after four- 
teen, it appears, from the ending of guard- 
ianship in socage at that age, as if the com- 
mon law deemed a guardian afterwards un- 
necessary. However, since 12 Car. IL, en- 
abling a father to appoint a guardian to his 
children till twentj^-on^ it has been usual, 
for want of such a guardian, to allow the in- 
fant to elect one for himself." "Such elec- 
tion is said to be frequently made before a 
judge on the circuit. 2 Ves. Sr. 375. But 
we do not think this form to be essential. 
The last Lord Baltimore, when he was turn- 
ed of eighteen, having no testamentaiy 
guardian, and being under the necessity of 
having one for some special purposes, rela- 
tive to his proprietary government of Mary- 
land, named a guardian by deed." "Indeed, 
it seems as if there was no prescribed form 
of an infant's electing a guardian after four- 
teen, any more than there is before; and 
therefore election by parol might, perhaps, 
be sufficient, though it would be wrong to 
trust to a mode so unsolemn. But we do not 
wonder at the deficiency, because guardian- 
ship by election of the infant is of very late 
origin; it being, we believe, not only unno- 
ticed by any writer before Lord Coke, except 
Swinburne, but there still being no cases in 
print to explain the powers incident to it, or 
whether an infant may change a guardian 
so constituted by himself. Even Lord Coke, 
we see, though professing to enumerate the 
different sorts of guardianship, and though 
he had before mentioned the latter one, 
omits it here." Co. Litt 88b. "Whence it 
may probably be conjectured that, in his 
time, it was, . in strictness, scarcely recog- 
nized as legal." 

What Swinburne says in part 3, § 11, re- 
specting the right of the infant to choose his 
tutor, applies only to the custom of the prov- 
ince of York. Buck v. Draper, 3 Atk. 631. 
Thus we see that the right of infants, at the 
age of fourteen, to choose their guardians, is 
not universal, nor has been "of a thousand 
years' standing." By the law of Maryland 
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(Act 1715, e. 39, § 7), "If any part thereof 
(that is, of the intestate's estate) belong to 
an orphan who is eapahle of choosing his 
guardian, such orphan shall be -called to 
couit (the county court) and shall then and 
there choose his guardian, into whose hands 
the said orphan's estate shall be committed; 
but if such orphan be not at age, then the 
justices aforesaid (of the county court) shall 
put the persons, lands, goods, and chattels of 
the oi-phans into the hands of such person or 
persons as they shall think fit, and talie a 
bond, with two sufficient sureties, in the 
names of the orphans themselves, for the se- 
curing and delivering the said estate to 
said orphans, or their guardians, when there- 
unto lawfully called." The pei-sons thus ap- 
pointed, before the orphan is of age to choose 
his guardian, are, by the act, called tnis- 
tees. It is not expressly said in the act how 
long these trustees shall exercise the rights 
of guardianship; but, from their being bound 
to deliver up the property to the orphans 
themselves, it is evident that the guardian- 
ship was to continue, or might continue, un- 
til the orphans should be of full age, and 
capable of receiving the possession of their 
estates; and by the provision being in the 
alternative, namely, to deliver up the es- 
tates to the orphans, or to their guardians, it 
is equally evident that guai'dians might be 
afterwards appointed; but as the county 
court had power, upon the trustees' refusal 
to give new security when required, "to re- 
move the orphan's estates out of their 
hands" (Act 1715, c. 39, § 20), "and to re- 
move the person and estate of such oi-phan 
into other hands" (Act 1729, e. 24, § 6), it 
does not necessarily follow that the trus- 
tees so appointed were to be removed of 
course, upon the infant's attaining the age 
of fourteen; nor that the infant, after such 
appointment, had a right, at the age of four- 
teen, to choose his guardian; for the obliga- 
tion of the trustees to deliver up the estate 
to the guardian, when required, might be on- 
ly an obligation to deliver it to the person in- 
to whose hands the court should order it to 
be removed, in the cases referred to in the 
20th section of Act 1715, c. 39, and 6th sec- 
tion of Act 1729, c. 24. 

This idea is corroborated lij the 33d section 
of Act 1715, c. 39, by which, if a guardian 
should commit waste, and should fail to give 
security as the court should require, to an- 
swer to the orphan for the waste, when at 
age, the orphan (if at age to choose his guard- 
ian,) should elect his guardian; but if not of 
age to make such election, the court should 
appoint such other person as they should 
think meet; and the guardian so elected, and 
the other person so appointed, were to hold 
and enjoy the land and plantations until the 
orphan should "come to age." By this sec^ 
tion, the persons appointed by the court while 
the orphan was under fomrteen years of age, 
were required to hold the estate granted, un- 
til the fuU age of the infant; therefore, tak- 



ing together the 7th, 20th, and 33d sections 
of Act 1715, with the 6th section of Act 1729, 
and Act 1763, c. 24, it seems to us that the 
right of the infant to elect a guardian, which 
is clearly recognized by those acts, is confined 
to the case where the infant is without a 
guardian or ti*ustee already appointed by the 
court, or by the father, under the statutes of 
4 & 5 Phil. & M. c. 8, or 12 Car. II. c. 24. 
By Act 1703, c. 24, the court was authorized, 
on application, to permit an orphan of four- 
teen years of age to choose his guardian; 
and if under fourteen, the com-t was to ap- 
point the guardian, even before the distribu- 
tive share of the orphan was certified by the 
commissary to the county court; and the 
guardian so appointed was to have the same 
power as a guardian otherwise appointed, viz. 
to hold the estate until the full age of the 
orphan. The act of Maryland of 1777 (chap- 
ter 8), by which the orphans' court was erect- 
ed, gives to that eom-t all the powers before 
vested in the county courts, or in the commis- 
sary general, in relation to guardians and 
testamentary affairs. Thus the law stood un- 
til the legislature revised the several acts up- 
on the subject, and adopted the system re- 
ported by the chancellor of Maryland in Act 
1798, c. 101. 

In the previous acts nothing was said of 
guardians by nature, or natui-al guardians, or 
testamentary guardians, except that the latter 
are excluded from the operation of the 30th 
section of the act o'f 1715, which requires the 
guardian to ascertain the annual value of the 
real estate, &c., the words are "other (or- 
phans) than such whom the testator in his 
lifetime, by his last will or testament, hath 
otherwise ordered and disposed of." But 
those acts only provided for the case of or- 
phan infants; that is, fatherless infants. The 
legislature seems to have supposed that the 
father, as guardian by nature, had the cus- 
tody and care of the real and personal estate, 
as well as of the person of his child; and does 
not seem to have considered the mother of an 
orphan as his guardian by nature, after the 
death of the father. This was not so at the 
common-law. By that law the guardian by 
nature, had only the custody of the person of 
his heir apparent; and, after the death of the- 
father, the mother, if living, was guardian 
by nature to her heir apparent The grand- 
father was also guardian by nature to his 
grandson, if he was his heir apparent. So 
the grandmother, the uncle, the aunt, &e., 
would, each, be guardian by nature to his or 
her heir apparent; and yet the old acts of 
Maryland, in all such cases, authorized the 
county courts to appoint guardians, although 
there were already, by the common law, 
guardians by nature whose authority over 
the person of the infant, continued until he ar- 
rived at the age of twenty-one years. 

Those acts, and especially the act of 1715, 
having provided for a guardian in every case, 
except the ease of an infant whose father 
was living, ought to be construed as having 
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virtually declared that tlie father, as guard- 
ian by natiu'e, should have the custody and 
care of the real and personal estate of the 
infant, as well as of his person. But the acts 
did not give the courts authority to require 
surety from the father, as natural guardian, 
unless that authority were given by the 20th 
section of the act of 1715, which enacts, "that 
the justices of the county courts take able 
and sufficient security for orphans' estates, 
and inquire yearly of the security; and if 
there be just cause, that they require new and 
better security; and upon refusal to give new 
and better security, that they remove the or- 
phans' estates out of their hands." This sec- 
tion was not deemed sufficiently explicit to 
enable the county court to demand security 
from guardians, chosen by infants of fourteen 
years; and to remedy this defect, an act was 
passed in 1752 (chapter 3), expressly for the 
puipose of enabling the court to require se- 
curity from such guardians; but that act did 
not apply to guardians by nature. K the 
20th section of the act of 1715, did not, by 
its general terms, include guardians chosen 
by infants, it could not include natural guard- 
ians nor testamentary guardians. Indeed, if 
testamentary guardians had not been express- 
ly recognized in the 30th section of the act of 
1715, it would be difficult to maintain that 
the general words, in which the 7th section 
gives the power of appointment to the county 
court, would not be justly construed as re- 
pealing the statutes of 4 & 5 Phil. & il. c. 8, 
and 12 Car. H. c. 24^ so far as they might 
have been supposed to operate in Maryland. 
But it is believed that those statutes have al- 
ways been considered as in force in Maryland, 
so far as to authorize a father to appoint, by 
his will, a guardian for his infant children. 

Again, the 7th section of Act 1715, c. 39, by 
giving power to the court to appoint a guard- 
ian for every orphan who is entitled to a dis- 
tributive share, superseded, in all such cases, 
the common-law right of guardianship by na- 
ture, except in the case of the father; so that 
neither the mother, nor the grandfather, nor 
the uncle, could, in such cases, be guardians 
by nature, in Maryland. From whence it 
follows, that after -the statute of descents 
(Act 1786, c. 45), and before 1798, in Mary- 
land, thei-e were only three iinds of guard- 
ians, viz.; (1) Testamentary guardians un- 
der the statute of 4 & 5 Phil. &. M. c. 8, and 
12 Car. n. c. 24; (2) natm-al guardians; (3) 
statutory guardian, viz. guardian appointed 
by the county court under the statute of 1715, 
and by the orphans' court under the statute 
of 1777 (chapter 8). For although the orphan, 
at the age of fom-teen, had a right to choose 
a guardian, the appointment was still to be 
made by the covrt; and although the per- 
sons appointed by the court, when the orphan 
was under the age of fourteen, were called 
trustees, yet they were, in fact, guardians, 
and had all the rights, and were subject to 
all the duties of guardians; they are, indeed, 
sometimes called guardians in the same act 



of 1715. The infant, if no guardian had been 
appointed for him, and if his father were not 
alive, when he arrived at the age of fourteen, 
had a right to choose his guardian in coiu't; 
but if a testamentary guardian had been ap- 
pointed, or if the court had appointed a guard- 
ian for him before his age of fourteen, or if 
his father were living, he had no right to 
choose his guardian. If this be the true con- 
sti'uetion of the law of Maryland previous to 
1798, the provisions of the act of that year 
(chapter 101) will be perfectly intelligible. 

The act of 1798 (chapters 101, 12) does not, 
like the act of 1715, confine the power of the 
court to the case of orphans entitled to a dis- 
tributive share of an intestate personal estate, 
but extends it to all infants to whom lands 
shall descend, or be devised, or who may be 
entitled to a legacy, or to a distributive share 
of the personal estate of an intestate, if the 
infant have no natural or testamentary guard- 
ian. By "natural guardian," in this statute, 
must be intended such a natural guardian as 
is entitled to the guardianship of the ei^tate, 
as well as of the person of the infant. At 
common law, there was no such natural 
guardian; the guardian by nature, under 
that law, being only entitled to the custody of 
the person of his heir apparent. The previ- 
ous law of Maryland, recognized only one 
natural guardian entitled to the guardianship 
of the estate of the infant; and that was the 
father. If, then, the infant have no father, 
nor testamentaiy guardian, the orphans' court 
has the right of appointing the guardian. 
The act of 1798, does not, in any manner, 
recognize the right of the infant to choose his 
guardian at any age. On the contrary, the 
orphans' court is authorized, in all cases in 
which it may appoint a guardian, to make 
the appointment until the full age of the in- 
fant This power is directly repugnant to 
those parts of the former acts of Maryland, 
which authorize the infant to choose his 
guardian, and consequently repeals them. 
Guardianship in socage, and guardianship 
for nurture, which were the only two cases 
in which the infant had, by the common law, 
a right to choose "his guardian, seem to have 
been virtually abolished by Act 1765, c. 39, 
which gave the power to the county courts 
to appoint guardians to all orphans entitled 
to a distributive share. The right of election, 
which they afterwards had, depended upon 
the statutes which were repealed by that of 
1798 (chapter 101). The ease of an orphan 
who has acquired property by deed of gift, 
or by purchase other than devise, is not pro- 
vided for by that statute. There is no court 
competent to appoint a guardian for him, nor 
do we think he can constitute one by his 
own act Indeed, we think he has not, in any 
case, a right to choose his guardian. And 
it was not without reason, that the legislature 
thought proper to transfer the right of elec- 
tion from the infant to the orphans' court. 
At the age of fourteen, the infant begins to 
be restless and ungovernable, and the salu- 
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tary restraints of the guardian are irksome. 
Tlie infant is apt to think Ms guardian pe- 
nurious and tyrannical. He wants greater 
indulgences; and there are always artful and 
insinuating men enough, who are eager to 
grasp all the property they can lay hold of; 
and who, taking advantage of these disposi- 
tions in the infant, will stimulate his restless- 
ness, excite his suspicions, undermine the au- 
thority of the guardian, and finally prevail on 
the infant, in his simplicity, to place his 
propa'ty in their hands. The chance of evil 
resulting from the infant's right of election, 
seems greater than the chance of good; and 
the choice of the court is more likely to be 
judicious than that of the infant. 

The third error assigned, is that the infant 
was not" brought into court to choose his 
guardian. This appears to us also to be a 
fatal error; especially as the infant was not 
out of the jurisdiction of the couil at the 
time. In the case of Loyd v. Carew, in 1699, 
1 Eq. Cas. Abr. 260, pi. 2, it is said, that "if 
a person, appointed a guardian pursuant to 
the statute (12 Car. II. c. 24), dies, or refuses 
to take upon himself the guardianship, my 
lord chancellor may appoint a guardian; but 
a guardian cannot otherwise be appointed, 
than by bringing the infant into court, or his 
praying a commission to have a guardian as- 
signed him." 2 Fonbl. Bankr. Cas. bk. 2, pt. 
2, c. 2, § 2, p. 236. In an anonymous case, 
in the upper bench, in 1655: "The court was 
moved in behalf of an infant to discharge a 
guardian assigned by the court, with an in- 
tent to make Bichard Somers, attorney of this 
court, guardian in his room, and that the 
former inspection may be discharged, and 
that the infant may now be inspected again, 
because when the former inspection was, and 
the guardian assigned, there was no action 
depending in court against the infant. Glyn, 
0. J. Let it be so, for the cause you have 
alleged, and give notice of it to the former 
guardian." Style, 456. 1 Newl. Oh. Prac. 
105. If the infant reside within twenty miles 
of London, the guardian is appointed by the 
court, for which purpose the infant, and the 
person intended to be appointed guardian, 
personally attend in court. If the infant re- 
side above twenty miles from London, the 
guardian is appointed by commission, and the 
infant must be personally before the commis- 
sioners. 14 Ves. 172; 2 Newl. Ch. Prac. 151; 
1 Har. Ch. Prac. 711, 712; 2 Mad. Oh. Prac. 
279 The Maryland act of 1715 (chapter 39, 
§ 7), which allowed an infant of the age of 
fourteen to choose his guardian, required the 
infant to be called to court, and then and 
there to choose his guardian; and Act 1798, 
cc. 101, 12, § 2, says, "The said court shall 
have power to call, or have brought before 
them, any orphan as aforesaid, for the pur- 
pose of appointing a guardian." If, as we 
have supposed, the only right which the in- 
fant had, in Maryland, to choose his guardian, 
be given by the statute, it must be exercised 
in the manner prescribed by the statute. We 



think, therefore, that if the hifant had a 
right to choose his guardian, it could only 
be done personally, and in open court, and 
not having been so done, the election and 
appointment were void. 

The fourth error assigned is, that the peti- 
tioners were not cited to show cause why they 
should not be removed. That the petitioners, 
who were the actual guardians, and who had 
a right to continue such until the full age 
of their ward, unless lawfully removed, 
should have had notice of his application, 
and an opportunity to show cause against it, 
seems to have been a course dictated by a 
common sense of justice. They had a power 
coupled with an interest, which they had a 
right, and perhaps, were bound to defend. 
But, as we think the orphan had no right to 
elect a guardian, and if he had, he could not 
exercise it out of court, we think the want of 
notice is a fatal error. The fifth error as- 
signed is in substance only a repetition of the 
fourth. 

Upon the whole, we are of opinion, that the 
orphans' court, having appointed Mr. Forrest 
and Mr. Mauro guardians of the infant until 
his age of twenty-one years, had no jurisdic- 
tion or authorit}'' to appoint Mr. Ritchie, and 
that his appoiutment is not merely voidable, 
but absolutely void; that Mr. Forrest and Mr. 
Mauro have never ceased to be guardians; 
and are now entitled to all the rights and 
powers of guardians; and that the sentence 
of the orphans' court, dismissing the bill of 
review, be reversed, with costs; and that this 
court, proceeding to pass such sentence, as the 
orphans' court ought to have passed upon tlie 
hearing of the bill of review, should order 
and decree that the order of the orphans' 
court, appointing John T. Ritchie guardian 
to the infant John W. Ott be reversed, with 
cost?. 

An appeal to the supreme court of the Unit- 
ed States was dismissed for want of jurisdic- 
tion, the matter in dispute not being of the 
value of ?1000. 2 Pet. [27 U. S.] 243. 



Case Wo. 9,313. 

MAURO T. ST. JOHN'S PARISH- 

[4 Oraneh, O. O. 116.] i 

Circuit Court, District of Columbia. Dee. 
Term. 1830. 

CosTRAOTS— Chokohes— Vestbt — Pbw Taxes— 

OWNEU. 

Quaere, whether the owner of a pew in the 
Protestant Episcopal Church in St. John's par- 
ish, in the ci6^ of Washington, is personally lia- 
ble for the taxes assessed upon such pew by 
the vestry of that parish; the owner not being 
a member of that church? 

Appeal from the judgment of a justice of 
the peace for ?38.50 for taxes upon a pew In 
St. John's Church owned by the appellant 
[Philip Mauro], who was not a member of the 
Episcopal Church, and who had taken an as- 

1 [Reported by Hon. William Craueh, Chief 
Judge.] 
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signment of the pew in payment of a debt due 
to him by Mr. W. Lee. 

Mr. Wallach, for appellant, denied, IsL That 
the vestry was competent to sue; and 2d. 
That there was no personal obligation upon 
the appellant to pay; the only remedy being a 
sale of the pew. 

:Mr. Coxe, for appellees, cited Act Md. 1798, 
c. 24, §§ 2, 32, 33; the Proceedings of the State 
Convention m 1816 and 1824; erecting St. 
.John's Parish; Vestry-Book 17, February 16, 
1S18, December 7, 1817; as to sale and rent of 
pews, November 1, 8, 1819; letter to pew-hold- 
ers, November, 1819, April 26, 1826, March 22, 
1819, November 1, 1819. 

CRANGH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent, and MORSELL, Circuit 
Judge, doubting). This is an appeal from the 
judgment of a justice of the peace, against the 
appellant, for §38.50 debt, and fifty-eight cents 
costs, rendered on the 17th of October, 1829, 
being the amount of taxes assessed on a pew 
in St John's Church, which the appellant re- 
ceived by assignment from William Lee in 
payment of a debt; the appellant not being a 
member of that church. 

It is contended by the appellant that he is 
not personally liable for such taxes; but that 
the only remedy for the non-payment thereof 
is a sale of the pew accorduig to the terms- 
contained in the certificate of ownership is- 
sued by the register of that parish, which is 
in these words: "I certify that Philip Mauro 
is the owner of pew numbered 35, of St, 
John's church in Washington City, valued at 
?200, subject to such annual tax as is, or shall 
hereafter, be fixed by the vesti-y of said 
church, and to be sold at auction for arrear- 
ages of such taxes due six months or upwards 
after due notice has been given of the time 
and place of such sale; the said pew to be 
transferable only on the books of the register 
of this church, and the delivery of this certifi- 
cate. In testimony whereof I have hereunto 
signed my name and affixed the seal of the 

said church, this day of in the 

year . , Register." This certifi- 
cate was issued and received by the appellant 
on the 2oth of November, 1824. 

The parish of St John, although the church 
liad been built in 1816, and the congregation 
had worshipped there ever since, was not 
erected until the 18th of June, 1824, and no 
legitimate vestry was elected until Easter 
Monday in 1825; so that in November, 1824, 
there was no vestry of St John's parish, con- 
stituting a body corporate according to the 
act of assembly of Maryland of November, 
1798, c. 24, competent to contract in that 
name, or in behalf of, or for the benefit of the 
future vestry. The giving and receiving of 
the certificate of ownership, therefore, did not 
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constitute a contract binding on the vestry, or 
upon the appellant; for it was no contract un- 
less both were bound. Whatever, therefore, 
might have been the construction or efEect of 
that certificate, it conferred no right of action 
upon the subsequent legitimate vestry. Mr. 
Mauro, however, although he denied his per- 
sonal liability before the magisti-ate, admitted 
himself to be the owner of the pew. This sub- 
sequent assent may, perhaps, give valid- 
ity to the sale and to the contract, whatever 
it might be, which is contained in the certifi- 
cate of sale. But that certificate does not 
purport to be a personal obligation, or to cre- 
ate any implied personal liability on the part 
of Mr. Mauro, to pay the taxes which might 
be fixed by the vestry. It expressly states 
that the pew is "subject to such annual tax," 
&c., "and to be sold at auction for arrearages 
of such taxes." 

By the 2d section of the act of 1798, c. 24, 
the vestry cannot lay any personal tax ex- 
ceeding $2 a year; and that only upon "a free 
white male citizen of the state, above twenty- 
one years of age, resident of the parish," and 
"who shall have been entered on the books 
of the said parish," "as a member of the Prot- 
estant Episcopal Church," and this tax must 
be made known and declared in writing with- 
in ten days after the election of the vestiy. 
No express power is given to the vestry to tax 
pews which have been sold, and have become 
the private property of individuals. By the 
31st section it is enacted that nothing therein 
before contained shall be construed to pre- 
vent the vestry from selling or renting the 
pews of their churches, provided that in so 
doing they shall not interfere with any exist- 
ing right or title in any person to any pew or 
pews; but it gives no power to tax. The pow- 
er to tax the pews is only given by the con- 
tract of sale; and cannot be extended beyond 
the terms of the contract The person who 
purchases a pew, purchases it subject to the 
incumbrance of the tax liable to be collected 
by the sale of the pew; but he does not there- 
by assume any personal ^ability. The vestry 
may rent the unsold pews, and the amount of 
the rent will be determined by the terms of 
the lease; which may create a personal obliga- 
tion. The certificate of sale, by providing one 
mode of collecting the tax, virtually excludes 
all others. I am, therefore, of opinion, that 
the vestry have no personal remedy against 
Mr. Mauro, for the tax on the pew, but may 
resort to a sale of it according to the terms of 
the contract. 

At a subsequent term the matter was set- 
tled by the parties. 
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Case JN"o. 9,314. 

MATJRY V. MASON. 

[1 Hayw. & H. 400.] i 

Circuit Court, District of Columbia. Dec. 3, 

1849. 

Notes— Bndohser—Patmest— Mistake in De- 
livery. 
Two notes drawn by the same party and for 
the same amount, one on which the defendant 
. was endorser, were held by the Bank of Wash- 
ington. Before the note on which the defend- 
ant was endorser was due the agent of the de- 
fendant paid the amount, but through mistake 
on the part of the bank the note on which the 
defendant was not liable was handed to the 
agent of the defendant instead of the note on 
which he was liable. Meld, that on a suit against 
the defendant on the note on which he was an 
endorser, that the payment made was a pay- 
ment on said note, and the plaintiff can not re- 
cover in this action. 

At law. Suit against au endorser on a 
promissory note. 

This suit was on the following note: 
"Washington, Nov. 4th, 1848. Two months 
after date I pramise to pay to the order of 
Hon. John Y. Mason two hundred dollars for 
value received. Jno. E. Addison." Endorsed 
by J. Y. Mason, Seymour R. Bonner, John V. 
Wright and the plaintifC, Jourdan W. Maury. 

The note was protested for non-payment. 
On the trial of this case the following testi- 
mony was read to the jury: The witness 
being more than 100 miles from Washington, 
a commission was appointed to take his tes- 
timony. His name is John Y. Mason, Jr.; 
that he is the son of the defendant; that on 
or about the 21st or 22d of December last he 
was requested by tlie defendant to go to the 
Bank of Washington and take up a promis- 
sory note drawn by John E. Addison and en- 
dorsed by the defendant; that the defendant 
gave witness $200 for that purpose; that wit- 
ness went to the bank and asked at the 
counter for a note for $200, drawn by John 
E. Addison and endorsed by John Y. Mason; 
that the clerk in attendance handed him a 
note for two hundred dollars drawn by the 
said Addison. Thai^ he paid to him the $200 
received by him as above stated, from the 
defendant, and took the note without looking 
at the endorsement, and handed it to the 
defendant on the same day; that subsequent- 
ly the defendant showed him the note which 
witness had received at the bank; that he 
then discovered, that it was not the note 
which he had asked for at the bank, but 
was one drawn by the said Addison and en- 
dorsed by Lewis G. Levin for the same 
amount. 

Christopher Grammer, for plaintiff. 
P. Barton Key, for defendant. 

After the evidence was in, the following 
instructions were given by THE COURT; 

If the jury believe from the evidence afore- 
said that the defendant, on or about the 23d 

# 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



day of December, 1848, sent the sum of $200 
to the Bank of Washington to pay the note 
of J. E. Addison for $200, endorsed hj the 
defendant, and on which the suit is brought; 
and that the agent of the defendant accord- 
ingly went to the said bank and demanded 
the note aforesaid of which the said bank 
was then the holder and owner; and that the 
said agent then and there paid to the said 
bank the said sum of $200, and the officer 
of the bank delivered to him, and he received 
through mistake, another note of said Addi- 
son for $200, on which the defendant was 
not liable or endorser, instead of the note on 
which the said suit is brought; and that upon 
discovering the mistake the defendant oCEered 
to return the said last mentioned note to 
said bank, which the said bank refused, then 
the said payment of $200 was a payment 
and satisfaction of the note on which this 
suit is brought, and the plaintiff cannot re- 
cover in this action. But if from the evi- 
dence aforesaid the jury shall find that when 
the said agent of defendant demanded the 
said note as set out in said defendant's 
prayer he did not describe it in a voice so 
loud that the officer of the bank to whom 
the application was made heard or ought 
to have heard the said description, that there 
was a note of said Addison for the same 
amount due on the said 23d December, aua 
the note endorsed by defendant was not due 
until the 7tli of January next, and the agent 
of the bank understood the said agent of the 
defendant to apply for the note of said Addi 
son due on the 23d December, and received 
the money from him, and applied to that 
note, and gave that note to said agent, and 
the said agent on the same day delivered 
the said note to said defendant, and defend- 
ant did not offer to return the same until 
after the 7th of January, 1849, then said pay- 
ment of $200 is not to be applied by the jury 
to the note now in suit, and plaintiff is enti- 
tled to recover. 

Verdict for defendant 



Case No.. 9,315. 

MAURY V. TALMADGE. 

[2 McLean, 157.] i 

Circuit Court, D. Ohio. July Term, 1840. 

Carhiers — Stage — Passengers— Contract as to 

Number — Custom — Dhiver — Negligence 

— Accident- Injury. 

1. A contract, made by stage passengers with 
the agent of the line as to the number of pas- 
sengers, can not be proved by a passenger, who, 
at another part of the route, took his seat, in a 
suit by him against the proprietor. 

2. Being no party to the contract, and, in fact, 
having no notice of it, it afforded no induce- 
ment to him to become a passenger. 

3. A general custom, as to the number of pas- 
sengers conveyed, may be proved, but not the 
practice established on the route. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



[16 Fed. Cas. page 1183] 



(Case No. 9,315) MAUEY 



4. The declarations of a driver, whose conduct 
is not implicated, that the stage was topheavy, 
and overloaded, not evidence. 

[Approved in Franklin Bank v. Stewart, 37 
Me. 532.] 

5. The words of the agent, to be evidence, to 
charge the principal, must be a part of the res 
gestae. 

6. Stage proprietors are bound to use the 
greatest care for the safety of passengers. The 
least neglect by the driver, or want of skill, 
makes them liable. 

[Cited in Treadwell v. Whittier, 80 Cal. 589, 
22 Pac. 271; Sanderson v. Frazier, 8 Colo. 
79, 5 Pac 632. Approved in Frink v. Pot- 
ter, 17 III. 410. Cited in Taylor v. Grand 
Trunk By. Co., 48 N. H. 316; Budd v. "Unit- 
ed Carriage Co. (Or.) 35 Pac. 663; Parish 
v. Reigle, 11 Grat. 712.] 

7. The proprietors are responsible if the coach 
is driven out of the usual track, and an injury 
is, consequently, done. 

S. It is the duty of a driver to caution the pas- 
sengers when he is about to pass over a piece 
of road, bridge, &c., attended with danger. 

[Cited in Terre Haute & I. E, Co. v. Buck, 
9G Ind. 357.] 

[This was an action for damages for person- 
al injury by M. T. Maury against Talmadge.] 

Messrs. Ewing and Stanbery, for plaintiff. 
Messrs. Wright and Hunter, for defendant 

OPINION OF THE COURT. This action 
Tvas brought to recover damages for the up- 
setting of the defendant's stage, in 1839, in 
which the plaintiff, being a passenger, was 
much injured. The upset was near Somerset, 
on the route from Chillicothe to Zanesville; 
and is charged to have been caused by the 
want of skill, and negligence in the driver, 
overloading tlie stage, and want of lights. 
Plea, not guilty. The plaintiff offered evi- 
dence to prove that, at Maysville, in Ken- 
tucky, the southern terminus of the route, a 
special contract was made with the agent of 
the defendant, by the passengers, that not 
more than six passengers should be admitted 
inside the stage, and one on the outside. The 
plaintiff took his seat at Portsmouth, in a line 
of the defendant's, which connected with the 
Maysville and Zanesville line, at Chillicothe, 
The above evidence was overruled by the 
court, on the ground, that the plaintiff was 
not a party to the contract, and could claim 
no benefit under it. There is no proof that 
be had any knowledge of the contract; and, 
of course, it could have formed no induce- 
ment with him to travel in the line. He 
took his seat with no other pledge or guaran- 
ty from the proprietor, than that which the 
law implies. 

On the pai-t of the defendant, the driver 
was examined as a witness, there being no 
objection to his competency by the plamtiff. 
The defendant offered evidence to prove that 
it was the custom on that route to carry as 
great a number of passengers as were in, and 
on, the stage. This was objected to by the 
plaintiff, and the court sustained the objec- 
tion. The defendant can not give, in evi- 
dence, a custom or practice established by 



himself, in his own justification, or in exten- 
uation of the damages. The practice may be 
such as the law does not warrant, and, in 
that case, it should operate against the de- 
fendant. A general custom, as to the num- 
ber of passengers conveyed by a coach of the 
same size, on other routes, may be proved; 
but this, in each case, must be regulated hy 
the Mnd of road over which the stage is to 
pass, A number of passengers may be con- 
veyed, by what is called a nine-passenger 
coach, on a level and paved road, with safe- 
ty, which would be extremely hazardous on 
a road unpaved, and hilly. In a case of this 
kind, therefore, there can be no unvarying 
custom, as to the number of passengers. The 
number must be regulated by the character 
of the road; and the ordinary danger of stage, 
travel must not, in any degree, be increased 
by overloading the stage. The question may 
be asked of drivers, acquainted with the road, 
what number of passengers could be safely 
conveyed by a nine-passenger coach, in the 
state the road was at the time of the upset. 
By way of rebutting evidence, the plaintiff 
offered to prove the deelajrations of the driver, 
who preceded the one implicated, that the 
stage was topheavy, and overloaded. To this 
evidence the defendant objected, and the 
court sustained the objection. 

In favor of the admission of the evidence, 
it was insisted, that it was proper to be re- 
ceived, in proof of a fact connected with the 
cause. That in the case of Saltonstall v. 
Stokes, 13 Pet [38 U. S.] 181, the circuit 
court not only permitted the declarations of 
the driver to be given in evidence, but also, 
the declarations of passengers, made in the 
hearing of the agent and to him; thalt, in the 
case of McKinney v. Neil [Case No. 8,865], 
at the present term, the declarations of the 
passengers to iiie driver, and, also, among 
themselves, when the coach was about to up- 
set, were proved; that every di-iver, being an 
agent of the defendant, and being a compe- 
tent judge whether the stage was overloaded 
or not, his declarations on the subject, while 
driving, are evidence. But the court re- 
marked, that the declai-ations of an agent are 
made evidence against his principal only, 
when they are part of the res gestae. While 
making the contract, or performing any act in 
his capacity as agent, he acts in the place of 
the principal^ and what he says respecting 
the thing then being done, is evidence. But, 
afterwards, his account of the transaction, 
though given immediately, is not evidence. 
Now, if the driver, whose declarations ai'e of- 
fered in proof, were the agent of the defend- 
ant to load the stage, still, his declarations 
could not be evidence, as he spoke of a past 
transaction. He said the stage was top- 
heavy, and overloaded. This referred to the 
'oading of the stage, and not to any act then 
being done. But the driver was not the agent 
for this purpose. The agent was the keeper of 
the stage office at Lancaster, who admitted 
two additional passengers. What he said, at 
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tlie time of making up the load, would be 
evidence against the defendant. In the case 
of Saltonstall y, Stokes [supra], the declara- 
tions of the driver, at the time of the upset, 
^vere proved as a part of the res gestae. And 
the remonstrances of the passengers to the 
agent, against the driver, were proper, as no- 
tice to him that the driver was not in a state 
to he trusted. This should have led the agent 
to a strict examination of the condition of the 
driver", and was evidence, the same as if the 
remonstrances had been made to the proprie- 
tor of the line. E.emonstrances of the pas- 
sengers, to the driver, are also evidence, as 
going to warn him of danger, which should 
increase his vigilance. And so, as evidence 
of a fact, tending to show that the stage was 
. not suddenly upset, the remark of a passen- 
ger, that the stage was going over, was 
proved. If the drivex*, implicated in this case, 
at the time of the upset, had assigned, as the 
cause of it, the overloading of the stage, the 
declaration would have been so connected 
with the disaster, and explanatorj' of it, as to 
be admissible in evidence; it would have 
been a part of the r^ gestae. 

The main question in the case, is, whether 
the stage was overloaded. And, to prove this 
fact, the declarations of a dilver, who is a 
competent witness, and whose conduct is, in 
no respect, implicated in the case, are offered 
in evidence; for this caa be the only ground 
of admitting them. The counsel say, they 
wish these declarations to be I'eceived merely 
as a fact— not to prove the truth of the fact. 
But how can they be admitted on this ground? 
Neither the proprietor of the line, nor the 
driver, who is charged with negligence and 
want of skill, was present. The declaration, 
then, can not operate as notice to any one, so 
as to have the least bearing in lie case. 
And, if the declarations be admissible, it must 
be with the view of establishing the fact, 
that the stage was overloaded. The court, 
therefore, overrule the evidence, 

LEAVITT, District Judge (charging jury). 
The law relative to the liability of stage pro- 
pi-ietors has been so fully expounded in 
another case submitted to, and passed upon, 
by this juiT at the present term, that it will 
be unnecessary, on this occasion, to enter 
at large upon the consideration of that sub- 
jecL As the present case, however, differs 
from the one refeiTed to, in the facts con- 
nected with it, and the ground on which a 
recovery is sought for, it may not be amiss 
to call your attention, very briefly, to some 
general principles that may sei-ve to guide 
you in your deliberations. It is a principle 
which commends itself to the reason and 
common sense of every man, that he who en- 
gages in the business of conveying passen- 
gers, by stage-eoaehes, or otherwise, for a 
reward, takes upon himself certain legal re- 
sponsibilities, which the law will recognize 
and enforce. In the absence of an express 
contract to that effect, the law implies an un- 



dertaking to convey his passengers with 
safety, so far as human foresight and care 
can accomplish that object. And, it is well 
settled that, if an injury happen, which is 
fairly chargeable to the least negligence or 
want of skill, or prudence, on the part of the 
pi'oprietor or his agents, he is answerable 
for it. Judge Story, in his treatise on Bail- 
ments, lays down the law as follows: "If 
he (the driver) is guilty of any rashness, neg- 
ligence or misconduct, or is unskillful, or 
deviates from the acknowledged custom of 
the road, the proprietors will be responsible 
for any injuries resulting from his acts. 
Thus, if the driver drives with reins so 
loose, that he can not govern his horses, the 
proprietors of the coach will be answerable. 
So, if there is danger in a part of the road, 
or in a particular passage, and he omits to 
give due warning to the passengers. So, if 
he takes the wrong side of the road, and an 
accident happens from want of proper room. 
So, if by ineaution, he comes in collision with 
another carriage." On the other hand, it is 
equally well settled, that coach owners do 
not guaranty the safety of their passengers, 
at all events, and against all hazards. They 
are not liable for injuries which result from 
accident or misfortune, where there has been 
no negligence or default. Keeping these 
general principles in view, it will be the duty 
of the juiT to make the application of them 
to the case now under consideration. 

The grounds on which it is insisted the de- 
fendant is responsible for the injury, which 
the plaintiff has suffered, are the overload- 
ing of the coach, and the negligence and 
carelessness of the driver. As it relates to 
the allegation in the declaration, that the 
accident happened from the want of lights 
upon the coach, it is presumed the jury will 
find no difficulty in arriving at the conclu- 
sion, from the evidence, that the moon was 
shining when the upset happened; and that 
there was no necessity for lights; and that 
no negligence is imputable to the defendant, 
on this ground. In this view of the case, 
the inquiries of the jury will, in the first 
place, be du-ected to the two points indicated, 
namely, the overloading of the stage, and 
the carelessness and negligence of the driver. 

Without attempting to present, in detail, 
the evidence of the several witnesses who 
have testified in the case, it will be suffi- 
cient for the court to give a concise view of 
the material facts, as they are understood to 
be established. In October last the plain- 
tiff, a lieutenant in the navy of the United 
States, at Ohillicothe, in the state of Ohio, 
took a seat in one of the defendant's coaches, 
for Wheeling. On its arrival at Lancaster, 
the coach contained nine passengers. At 
that place the defendant's agent, contrary 
to the remonstrances of some of the passen- 
gers, consented to take three others; two of 
whom took their seats with the driver, and 
the third one, then in a state of intoxication, 
was placed on the top of the coach. They 
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arrivea at the town of Somerset about 12 
o'clock at night, which place they left, after 
changing horses, with the same passengers, 
namely— nine inside, and three outside, mak- 
ing, with the driver, thirteen persons, and 
without an unusual quantity of baggage. 
Owing to an obstniction, occasioned by the 
constniction of a turnpike, on the route of 
the old road, a new road, for some* distance 
from Somerset, had been completed a few 
days before, along which the stage had 
passed several times. For the distance of 
about one hundred yards, the new road was 
made along the side of a slope, by digging 
down the higher portion of the route of the 
road, and placing the excavated earth on the 
lower side, so as to produce a level surface. 
The width of this part of the road was eight 
or nine feet, and the track, passed over by 
carnages, was settled, and tolerably firm; 
but the part next to the descent of the slope, 
being made of removed earth, recently 
placed there, was unsettled and soft. In 
passing over this part of the new road, at a 
very slow rate, and when it was slightly 
ascending, the right wheels of the coach left 
the beaten ti-ack, and, for a distance of 
twenty-five feet, departed gradually from the 
track, until they were from two to four feet 
away from it; the right wheels, in the mean 
time, sinking deeper and deeper in the soft 
earth, till the coach upset Two witnesses 
stated that the driver, at the time the wheels 
left the track, was attending to a conversa- 
tion going on between some of the passen- 
gers. One witness testified, that he thought 
the driver made an effort to turn the horses 
on to the track, when he discovered the 
coach had left it. It appeared that it was 
perfectly in the power of the driver to have 
stopped the coach, and to have given the pas- 
sengers an opportunity to get out, after leav- 
ing the track, and before the upset. It was 
also proved, that the driver said, shortly 
after leaving Somerset, that the coach was 
too heavily laden; and, as a witness at the 
stand, he stated that he considered the load 
dangerous for that part of the road. The 
l)Iaintiff, in conversation with Dr, Stone, 
after the accident, said he did not blame the 
driver; but that the agent was censurable, 
for overloading the coach. It was conceded, 
that the general character and habits of the 
driver were good, and that he was a man of 
experience and skill in his calling. 

At the time of the upset, the plaintiff was 
sitting with the driver, and at his right hand 
side. The plaintifiE was thrown several feet 
from the stage. The physicians who saw, 
and attended him at Somerset, testified that 
one of his knees was dislocated, upward and 
downward; the ligaments of the kneepan 
torn asunder, leaving the kneepan an inch 
out of its natural position; and, also, that 
there was a longitudinal fracture of the 
thigh bone. Two eminent surgeons of Phila- 
delphia, who examined the plaintifE's knee 
some months after the accident, testified 
16fed,cas. — 75 
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that, in addition to the injuries above stated, 
there was a vertical fracture of the patella, 
or kneepan. They also state that the joint 
is greatly deformed, and the injury so great 
and permanent in its character, as to disable 
the plaintiff, for life, from the performance 
of his duties as a lieutenant in the navy. He 
was, previously to the accident, possessed of 
a robust constitution, and enjoyed excellent 
health. He was detained at Somerset 70 
days, in the hands of surgeons, confined gen- 
erally to his room, and sufiCering a good deal 
of pain. At the expiration of that period, 
he was able to move about, with the aid of 
cnitches, and set off, by private conveyance, 
for his residence in Eastern Virginia. The 
expenses of plaintiff, during his detention at 
Somerset, for medical attendance, boarding, 
nurses, &c., amounted to about $250. 

On this state of facts in relation to the 
upset, it is insisted 'by the plaintiffs coun- 
sel, that the disaster is attributable to the 
excessive weight upon, and especially the 
top-heaviness, of the coach; or, if not fairly 
chargeable to this cause, it is to be imputed 
to the carelessness and negligence of the 
driver, or to a combination of both these 
causes; and that, in either case, the defend- 
ant is responsible for the consequences. 
Whether the coach was, in fact, overloaded, 
must be decided by the jury from the evi- 
dence, and "With reference to the particular 
circumstances connected with the case. It 
is impossible to lay down any general rule, 
by which the inquiry, whether a coach is 
excessively laden, can be satisfactorily test- 
ed. The character and condition of the road, 
over which a vehicle is to pass, will be the 
main consideration in such an inquiry. It 
will be obvious to the jury that, upon a 
properly graded and well-finished turnpike, 
there will be no great danger of the upset- 
ting of a carriage, from any weight that 
may be put on it; while upon one of the 
common roads of the country, especially over 
a hilly region, there might be very great 
danger in conveying a weight, which, under 
other circumstances, could not be regarded 
as excessive. It will, therefore, be the duty 
of the jury, in coming to a conclusion on this 
point, to take into consideration the number 
of passengers, the weight of baggage, the 
general character of. the road along which 
the defendant's stages run, and, especially, 
the portion of it over which the coach was 
passing, when this accident occurred. And, 
if the jury believe it can be fairly referred 
to the improper loading of the coach, there 
can be no question but what the defendant 
is legally answerable for the consequences. 
It is clearly the duty of a stage proprietor 
to see that the safety of his passengers is 
not put at hazard by an excessive load; 
and, if he disregards or violates his duty in 
this respect, he is liable for any injury that 
may follow. Nor can it be regarded as a 
legal excuse for such misconduct, that loads 
of the same, or even greater weight, have 



MAVERICK (Case No. 9,316) 



[16 Fed. Cas. page 1186] 



been previously transported, with safety, 
upon the same road. 

As to the other position taken by the coun- 
sel, for the plaintiff, namely, that there is 
proof of carelessness and inattention on the 
part of the driver, in this particular ease, 
and that this may be regarded as the cause 
of the overturn, it is only necessary to re- 
mark that, if the jury believe this point to 
be established by the proof, then, on the 
principles already laid down by the court, 
they will be justified in returning a verdict 
for the plaintiff. On this point, it is in- 
sisted that the driver, without any necessity 
or excuse for so doing, permitted the coach, 
while proceeding at a slow rate, and upon 
ground slightly ascending, to depart from 
the track, till the right wheels sunk so deep 
into the earth as to cause the upset. The 
jury will observe, that the law holds a 
driver to the observance of the strictest 
care, and the most unremitting vigilance. 
And, however imexceptionable may be his 
general character as a driver, if, in a par- 
ticular instance, he is guilty of carelessness 
or negligence, whereby an injury occurs to a 
passenger, his employer, whose agent he is, 
is accountable. 

If, therefore, the jury should come to the 
conclusion, after a deliberate examination 
of the testimony, that the coach, owing to 
the excessive weight put upon It, was un- 
manageable, in the circumstances in which 
it was placed, by any power or skill which 
could be applied or used by the driver, and 
was, therefore, upset; or, if they should be- 
lieve that the driver, even from a tem- 
porary inattention or neglect, permitted the 
coach to get into a predicament, from which 
an upset was the inevitable result; or, if 
they believe that the disaster, in the pres- 
ent case, is referable to these two causes 
combined, they will find for the plaintiff. 
If, on the other hand, from an attentive con- 
sideration of the facts of the ease, as ex- 
hibited by the evidence, the jury should be 
of the opinion that the accident, in question, 
is not imputable to any impropriety of con- 
duct on the part of the defendant's agent, 
in loading the stage, or to any negligence or 
carelessness on the part of the driver, but 
was, as contended for by the defendant's 
counsel, the result of mere accident or mis- 
fortune, which no human foresight, care or 
attention could have prevented, the defend- 
ant can not be held legally answerable. 

On the subject of damages, it is only nec- 
essary to remark that, if the jury should 
come to the conclusion that the plaintiff has 
made out his case, in accordance with the 
principles indicated by the court, it will be 
competent for them to return a verdict for 
any amount they may think just, within the 
limit of the sum laid in the declaration. In 
the assessment of damages, the jury is not 
restricted to the actual expenditures of the 
plaintiff, in consequence of the injury i-e- 
ceived, and compensation for the loss of 



time; but may properly take into considera- 
tion the nature and extent of the injury, and 
its probable bearing and effect upon his 
prospects in life, in reference to the profes- 
sion which he has adopted. The subject of 
damages, however, belongs so exclusively to 
the jury, that it would not be proper for the 
court to enlarge upon it. The case is com- 
mitted to the jury, with the fullest confi- 
dence that they will give it the most mature 
consideration, and return such a verdict as 
will acquit themselves, satisfactorily to their 
own consciences, of the solemn responsibil- 
ity resting upon them. 

The jury returned a verdict for the plaintiff, 
and assessed his damages at $2,325. 
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The MAVERICK. 

HARDING V. The MAVERICK. 

[1 Spr. 23; 1 5 Law Rep. 100]. 

District Court, D. Massachusetts. March Term, 
1842. 

Ferry — License to Keep — Assignment — Colli- 
siox — Unlawful Dse of Waters— Usage. 

1. A license to keep a ferry, under the stat- 
utes of Massachusetts, is not assignable. 

[Cited in The Leopard, Case No. 8,2Qi.'} 

2. The charter of the Eastern Railroad Cor- 
poration does not authorize the company to main- 
tain a ferry between Boston and East Boston, 
and take toll for travel and purposes not con- 
nected with their road. 

3. A steamer used as a ferry-boat, and in the 
act of transporting passengers in the harbor of 
Boston in -violation of law, came, by accident, in 
collision with a vessel which was in the lawful 
use of the waters of the harbor: Held, that the 
steamer was liable for the damage done by such 
collision. 

[Cited in The Morning Star, Case No. 9,817; 
Todd V. The Tulchen, 2 Fed. 603.] 

4. A usage for vessels to let go their warps, 
upon the approach of the steamer, must be pre- 
sumed to be founded on the supposition that the 
steamer was in the rightful use of the waters of 
the harbor. A usage which would require those 
who are in the legal use of the waters as a high- 
way, to yield to others who are using them for 
an unlawful purpose, will not be upheld. 

[5. Cited in The "Willard Saulsbury, Case No. 
17,681, to the point that this court has jurisdic- 
tion of an action in rem brought by a person in- 
jured on board a vessel against the vessel caus- 
ing the collision.] 

This was a libel for a tort. The Maverick, 
a steamboat, was plying as a ferry-boat be- 
tween one part of Boston, and another part 
called East Boston. The brig Southern, of 
which the libellant was mate, had run a warp 
across the usual track of the steamer, and 
near the head of the dock. In her passage, 
the steamer ran against the warp, and, by 

1 [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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means thereof, broke the leg of the libellant, 
and inflicted other injuries. The claimants 
[Fettyplace and Lamson] produced in evi- 
<leuce a license to keep a ferry, granted by 
the proper authorities, in the year 1832, to 
William H. Sumner, Stephen White, and 
Francis J. Oliver, and several instruments by 
Tvhich the said Sumner, White and Oliver, 
subsequently conveyed to the claimants all 
the steamboats and other boats and vessels 
used in said ferry, including the ^Xaverick 
"by name, and also all the rights and privi- 
leges which had been granted to the said 
Sumner, White and Oliver, by the said li- 
■cense, and constituted the claimants their at- 
torneys irrevocable, with power of substitu- 
tion, to keep and maintain said ferry, and to 
do all other acts, matters and things, which 
■said attorneys, their successors, representa- 
tives or assigns, should deem needful or ex- 
pedient for the support and management of 
the ferry, and to receive the tolls to their own 
■ase. 

B. R. Curtis, for libellant 
S. Bartlett, for respondents. 

SPRAGUB, District Judge. It is contend- 
ed, in the first place, that the claimants had 
.no right to keep a ferry, and that the Maver- 
ick was used for that pui-pose in violation 
-of law. The instruments which have been 
put in evidence, constitute an assignment of 
the ferry, and divested the licentiates of all 
power and control over it They go beyond 
the ease of Gerrish v. Sweetser, 4 Pick. 374, 
in which it is said, that an irrevocable power 
to receive a sum of money, to the attorney's 
own use, is prima facie an assignment. Here 
is an express conveyance, to which the power 
of attorney is only auxiliary. 

[They have produced a license granted by 
the proper authorities in the year 1832, to 
William H. Sumner, Stephen White, and 
Francis J. Oliver, and an instrument bearing 
date the 9th of December, 1839, by which the 
«aid Sumner, White, and Oliver, conveyed to 
the claimants, and one John Binney, who is 
■since deceased, all the steamboats and other 
boats and vessels used in said ferry, includ- 
ing the Maverick by name, and also all 'tolls, 
ferriage and profits and income which had 
lieen received or which should thereafter be 
received from the ferry, and all profits and 
advantages whatever, which could or should 
be derived therefrom. All which the claim- 
ants and said Binney, and their executors, 
administrators, and assigns, were to hold as 
trustees for a certain voluntary association, 
•called the East Boston Company. By the 
same instrument, the said Sumner, White and 
-Oliver constituted the claimants and said 
Binney and their successors in said trusts, 
representatives, and assigns, their attorneys 
irrevocable to keep and maintain said ferry, 
and to do all other acts, matters, and things, 
which said attorneys, their successors, rep- 
resentatives, or assigns, should deem need- 
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ful or expedient for the support and prudent 
management of the ferry; and also to estab- 
lish, regulate, and change the rates of toll or 
ferriage, and to demand and receive said 
tells and ferriage, and dispose thereof, and 
also full power to substitute any agent or 
agents under said attorneys, and their pow- 
ers at pleasure to revoke. And said Sumner, 
White, and Oliver covenanted that they 
would not "in any manner obstruct, hinder, 
defeat, or Interfere with the claimants and 
said Binney, their successors, representa- 
tives, or assigns, or any of them, in the con- 
ducting and management of said ferry." The 
same instrument also contained a covenant 
for further assurance and a declaration by 
said Sumner, White, and Oliver, of their 
"free consent for the city of Boston, or the 
government, to revoke the license granted to 
them, and to gi-ant the same to said claim- 
ants and Binney, in their said capacity of 
trustees, or their successors or representa- 
tives in said trusts," &c. The claimants also 
gave in evidence another instrument bear- 
ing date the same 9th of December, 1839, by 
which they and said Binney covenanted with 
said Sumner, White, and Oliver, and others, 
members of said Bast Boston Company, to 
hold the said property and the ferry as trus- 
tees, and subject to the control of said asso- 
ciation. They also produced another Instru- 
ment, bearing date the 19th of December, 
183G, being an indenture of three parts, be- 
tween the said trustees, said East Boston 
Company, and the Eastern Railroad Compa- 
ny; by which the latter is substituted in the 
place of East Boston Company, so far as re- 
lates to the ferry and the property connect- 
ed therewith. These instruments constitute 
an assignment of the ferry, and divested the 
licentiates of all power and control of it. 
They go beyond the case cited from 4 Pick. 
374, in which it is said that an irrevocable 
power to receive a sum of money to the at- 
torney's own use is prima facie an assign- 
ment. Here is an express conveyance, to 
which the power of attorney is only auxil- 
iary.] 2 

Was this ferry assignable? This question 
must be answered by referring to the Mas- 
sachusetts statute of 1796, c. -42, to which it 
owed its existence. The first section pro- 
vides, "that no person or persons whatever 
shall keep a ferry in this commonwealth, so 
as to demand or receive pay, without a spe- 
cial license first had and obtained from the 
court of general sessions of the peace of the 
county wherein such ferry may be; and the 
said court is hereby empowered to grant 
such licenses to such person or persons, as 
shall be judged suitable for such service, 
by the same court." By -the third section it 
is enacted, "that if any person or persons 
shall keep a ferry, or transport passengers 
over or across any stated ferry, so as to de- 
mand or receive pay, having no right or au- 

2 [From 5 Law Rep. 107.] 
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thority so to do, lie sliall forfeit and pay for 
every such offence, four dollars." The Re- 
vised Statutes which went into operation in 
1836, have substantially re-enacted the same 
provisions. Chapter 26, §§ 1-6. 

At the time of the passing of the statute, 
ferries constituted indispensable linlss in the 
chain of communication between different 
parts of the commonwealth; and so impor- 
tant was it deemed to secure fit persons as 
ferrymen, that it was provided by law, that 
no one should keep a feiry unless previously 
judged suifable, and specially licensed there- 
for by an established tribunal. It was a per- 
sonal trust, to be reposed in tho^e only whose 
qualifications had previously been considered 
and approved by the court, and is no more 
transferable than the office of a guardian, or 
the power of a master over his apprentice. If 
the licentiate can, by means of an assign- 
ment, appoint his successor, then a person be- 
comes a ferryman, whom the court have never 
licensed, and of whose fitness they have had 
no opportunity to judge. It is not necessaiy 
to decide how far the person appointed must 
devote his pei-sonal attention to the manage- 
ment of the fen-y; it is sufficient to say, that 
he must at least have a control over it, and 
that those who are engaged in its manage- 
ment must be not merely in name, but really, 
his agents or servants. 

It has been contended, that this feriy was, 
in truth, kept by the Eastern itailroad Com- 
pany, and that they ai-e authorized to main- 
tain it by the first section of their charter. 
Its language is as follows: "And said cor- 
poration is hereby authorized and empower- 
ed to locate, construct, and finally complete 
a railroad from the city of Boston to the 
boundary line between the commonwealth 
of Massachusetts and the state of New 
Hampshire; on or near the line next here- 
inafter described, beginning at or near the 
land or wharf of the Lewis Wharf Com- 
pany; thence by steamboats, or other boats, 
over and across the ferry, to East Boston, so 
called; thence," &c., locating the road to the 
boundary of the commonwealth. This is 
merely descriptive of the line of the road. 
It was to run from a point at or near Lewis' 
wharf, over and across the ferry to East Bos- 
ton. The fen-y is mentioned only to desig- 
nate the route over which the corporation 
were to pass by steamboats, or other boats, 
for the purposes of a railroad. It certainly 
is not to be understood that this railroad cor- 
poration was authorized to establish and 
maintain a ferry and take toll for all travel, 
and for puiposes in nowise connected with 
their road. The route of the road passes over 
the Merrimack river, and across the site of 
a bridge. Could the corporation, there, es- 
tablish a genei-al toll bridge, independent of 
the railroad? But further, this charter was 
granted on the 14th of April, 1836. The ferry 
had been established, and Sumner, White 
and Oliver appointed ferrymen, in 1832. The 
second section of the charter declares, that 



"nothing herein contained shall be construed 
to confirm, interrupt or impair, the existing 
rights of any corporation, person or persons, 
owning or interested in any ferry already es- 
tablished or licensed." This removes all pre- 
tence for saying, that the pre-existing feri-y 
was intended to be merged in the i-ailroad. 
It is presei-ved distinct and independent, and 
in nowise to be interrupted or impaired. 

I am constrained, therefore, to say, that 
neither under the license to Sumner, White 
and Olivex', nor under the charter of the 
Eastern Railroad, do the claimants derive 
any legal right to maintain this feiTy; and 
that in doing so they are contravening the ex- 
press provisions of the statute. 

But it is contended that the injury to the 
libellant arose from tlie misconduct or negli- 
gence of those on board the brig, and this on 
several grounds. 

[In the first place, it is said, that the hawser 
was run for the purpose of obstructing the 
ferry-boat In support of this, the claimants 
rely upon the previous occurrences in the 
morning, and upon the testimony of Keen, 
Douglas, JoUiffe, and Porter; and to repel it, 
the libellants refer to the testimony of El- 
dridge, Rider, Green, and Stetson. I do not 
propose to detail the veiy voluminous and 
conti'adictory evidence in relation to this and 
other matters of fact, which have been in 
contestation. To do so would answer no pur- 
pose, except perhaps to satisfy the coun'sel 
tJiat the court had taken into view all the evi- 
dence upon which they relied. The brig lay 
at Lewis's wharf; there was a bona fide in- 
tention to remove her to the northward, for 
the purpose of taking her to Pratt & Cushing's 
ways. To carry this into effect, the captain 
gave orders to take the hawser out of coil and 
run it to the wharf south of the feriy-way, 
preparatory to removing the vessel. Consid- 
ei-ing the improbability that the captain 
would designedly bring a valuable vessel, of 
which he was part owner, with a cargo on 
board, and without cables and anchors, in 
collision with a steamboat, that all those en- 
gaged in this sei-vice, with the exception of 
JoUiffe, had given testimony going to negative 
such a design, and that the ninning the haw- 
ser may well be attributed to another and a 
legitimate pui-pose, and that the hawser was 
slacked up immediately on the approach of 
the boat, I am of opinion that this allegation 
of an attempt purposely to obstruct the steam- 
boat, is not maintained. It is further contend- 
ed, that, as the brig had no cables and an- 
chors, it was negligence to attempt to remove 
her without having a stem line, so as to be 
prepared to let go the wai-ps at the bow on 
the approach of the steamer. Whether such 
a line ought to have been previously run, is a 
question which nautical men, or those prac- 
tically acquainted with moving vessels in 
harbors, are most competent to decide. Many 
such have given their depositions in this case, 
and their opinions have been extracted on 
various points. But to no one of them has 
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this question been propounded. The mate, 
who made these arrangements, is proved to 
have been experienced and skilful in his pro- 
fession. He had a -warp and a hawser ahead. 
I cannot undei-take to say that it was a want 
of ordinary care not also to have had a stem 
lin-e. It is further contended, that there was 
want of due care in several particulars: 1st, 
in making fast the hawser to the windlass 
hitts, so as not to be cast oS readily. 2d, in 
not hailing the steamer earlier, in order to 
give notice not to approach. 3d, in not having 
slacked up the warp and hawser earlier. 4th, 
that the warp was full of kinks, and should 
not, therefore, have been permitted to run out 
through the chocks, as it was liable thereby 
to bring her up. But whatever kinks there 
may have been, they did not catch in the 
chock, and in no way conti-ibuted to the dis- 
aster. As to making fast the hawser to the 
windlass bitts, no witness testifies that this 
was improper, or that there was any better 
manner of securing it I do not see how an 
earlier hail from on board of the brig could 
have been of any utility. The wind was 
strong from a northeast direction, and, with 
the noise of the paddles and machinery, must 
have prevented any hail being heard by those 
on board the boat until after they must have 
seen the hawser and warp. They knew that 
a prior attempt had been made to haul the 
brig, and it is in proof, that they were on the 
look-out, and saw the warp, and hailed the 
brig to have it slackened. A main ground of 
the defence is, that such were the wind, cur- 
rents and obstructions, that it was impossible 
for the boat, after she passed the ship, to stop 
or retreat, or to have taken any other course 
than directly across the wharf. No hail could 
possibly have been heard by the steamer be- 
fore she passed the ship; how then could it 
have been of any utility? "With regard to the 
objection that the wai-p and hawser ought to 
have been slackened earlier, although there 
is a conflict of testimony as to the time when 
this was done, or how soon after the first hail 
from the boat there is no doubt that they 
were slaelcened some time before the boat 
came up to them. The damage was occasion- 
ed by the boat's taking the warp, which, be- 
ing a new manilla rope, did not sink. If it 
had been cast ofC at the instant of the first 
hail, or at any time after those on board the 
brig had reason- to apprehend that the boat 
would cross it it would still have floated 
upon the surface and obstructed the boat. 
But thex*e is another and broader answer to 
this objection, which reaches also to the al- 
legation of negligence in not having a stern 
line, so as to be prepared to let go the wai-p, 
and in making fast the hawser to the wind- 
lass bitts.] 2 

These complaints of negligence all rest upon 
the assumption that it was the duty of the 
brig to let go her warps on the approach of 
the steamer. There is much conflicting testi- 



2 [From 5 Law Kep. 109.] 



(Case No. 9,316) MAVERICK 

mony, as to the usage in such cases, but I 
think the preponderance is in favor of the 
ferry boats; and that it is proved to have 
been the general practice for other vessels to 
yield to them, on their approach, and to slack- 
en their warps to permit them to pass. I am 
not so well satisfied that the same usage pre- 
vails with respect to the approach of sailing 
vessels. 

Without pausing to inquire how far a spe- 
cial usage, as to this ferry, ought to be brought 
home to the knowledge of those on board the 
brig, in order to be binding upon them, it is 
suflacient to say, that it must have been found- 
ed upon the supposition that this ferry was 
legally maintained, and that these boats were 
in the rightful use of the waters, for that pur- 
pose. But we have seen that this was not 
the fact, and any usage founded upon it must 
therefore fall. Indeed, the law would not uphold 
a usage, by which those who were in the legal 
use of these waters as a highway, should be 
bound to yield to others who were in the act 
of using it for an unlawful purpose. 

It is fm-ther insisted that the libellant was 
negligent of his own personal safety. On the 
approach of the steamer, he let go his fasts 
which crossed her track, and ran aft for the 
purpose of having a stern line made fast to 
the steamer North America, and while doing 
this, his leg was caught in the warp, as it 
was running out and he received the injury 
complained of. It is said that the waip was 
lying near to the libellant; that he was warn- 
ed of his danger, and that he was unneces- 
sarily taking another turn' of the rope which 
led to the North America, around the deat 
where it was fastened on board the brig. It 
is not denied that the fine to the North Ameri- 
ca was necessary. The warp and the hawser 
had both been let go. There was nothing 
then to hold her, and she was without cables 
and anchors. There was no time for delibera- 
tion; the line must be m^de fast, and done 
instantly. The evidence of his being warned 
is, .that one of the witnesses called out to 
him that he had better take care of his legs, 
as the steamer was going to take the lines; 
that he got tangled in the coil, and then 
jimiped clear of it, and soon afterwards, while 
making fast the rope, he got caught again. 
It does not appear in what manner he could 
have avoided the danger; he was not at lib- 
erty to leave the place, and was perfoi*ming 
an indispensable duty, which demanded his 
. attention at the instant To obviate the pres- 
sure of this fact, it is uideed said, that the 
rope had been already sufficiently made fast, 
and that the turn he was then taking was 
unnecessai-y. That rests entirely upon the 
opinion of JoUiffe; who says, that he thipks 
she was sufficiently fast before; but the libel- 
lant thought otherwise, and from the testi- 
mony in the cause, his experience and skill 
would entitle his judgment to a preference 
over that of JoUifCe. He was in command of 
the brig; upon him rested the responsibility 
of her safety; this was the only line by which 
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she was to be held, and it would be harsh and 
presumptuous to condemn him upon the criti- 
cal suggestion, that the last turn of the rope 
was unnecessary, and this, too, merely upon 
the opinion of a witness who was less skilled 
and who felt no such responsibility. 

What then is the posture of this case? 
The brig Southern being m the legitimate use 
of these watei-s as a highway, for a lawful 
pui'pose and in a proper manner, comes in 
collision with the steamer Maverick, which, 
at the time, is using them in transporting 
passengers, as a ferry boat, in direct viola- 
tion of law. Supposing the collision to have 
been accidental, which shall bear the losa 
occasioned thereby ? Authorities upon this point 
have been cited at the bar. In the cases 
of Leame v. Bray, 3 East, 593, and Bullock 
V. Babcoek, 3 Wend. 391, which were actions 
of trespass, the lawfulness of the purpose is 
adverted to as a material circumstance. In 
the former, Lord Ellenborough, alluding to 
another case, says: "Where one shooting at 
butts for a trial of skill, with the bow and 
arrow, the weapon then in use, in itself a 
lawful act, and no unlawful purpose in view, 
yet having accidentally wounded a man, it 
was holden to be a trespass. * * * Such, 
also, was the case of Weaver v. Ward, Hob. 
134, where a like unfoi-tunate accident hap- 
pened, whilst persons wex'e lawfully exercis- 
ing themselves in arms." In Hammond's 
note (d) to Comyn's Digest, "Battery," A, it 
is said: "In order to render a trespass ex- 
cusable, not alone must the act itself have 
been inevitable, the party must be altogether 
blameless with regard to the circumstances 
which led to it; for if the defendant has 
wrongfully placed himself in a situation 
whereby he becomes the instrument of mis- 
chief to another, he cannot excuse himself 
by saying that the accident happened without 
the possibility of his preventing it at the 
time." Davis v. Saunders, 2 Chit. 639, was 
a case of collision. The plaintiff's sloop had 
made fast to a raft of brandy which had 
been sunk by smugglers, and was endeavor- 
ing to secure it. The defendant's sloop came 
up and attempted to obtain the brandy, and 
the two sloops, by the force of the sea, were 
thrown against each other. The case turned 
on the question, whether the defendants were 
doing a lawful act; and the court decided in 
their favor, solely on the ground that their 
"original act was not unlawful." It was for- 
merly contended, that, if a pei-son injure an- 
other by violence, he is responsible in dam- 
ages although it was accidental. But it is 
now settled, that he is not liable for a mere 
accident, although accompanied by force, pro- 
vided he is not engaged in an unlawful act. 
This limitation upon the immunity for ac- 
cidents is frequently mentioned in the books, 
and I am not aware that it is anywhere de- 
nied. 

It is insisted by the counsel for the claim- 
ants, that if these principles are anywhere 
recognized by the law, it is only when the act 



done is contra bonos mores, or an offence at 
common law; and that a violation of a stat- 
ute provision secured by penalties, is not 
within the alleged principle. 

In the ease cited by him, of Atkinson v. 
Abbott, 11 East, 135, Lord Ellenborough re- 
marks, that the statute of Charles II., by 
which a penalty is imposed for taking out 
a false clearance, does not make the voyage 
illegal. But our statute does make the voy- 
age, if it may be so called, illegal. It pro- 
hibits the keeping a ferry, or ti-ansporting 
passengers over any stated feri-y. Every 
trip, therefore, was a violation of the stat- 
ute. The cases of Rex v. Dickenson, 1 Saund. 
135; Anonymous, 3 Salk. 25; Rex v. Buck, 2 
Strange, 679, merely go to establish the well 
known doctrine, that where an act allowed 
by the common law is prohibited by statute, 
and the mode of prosecution is prescribed 
by the statute, that mode must be pui-sued, 
and not the common law method by indict- 
ment. But the case now before the court is 
not a prosecution against the claimants for 
keeping a ferry, but a suit for running for- 
cibly against a wai-p, by which the libellant 
was injured. The respondents, to justify this 
act of force, say, in substance, that they wei-e 
duly licensed to keep a ferry, and were run- 
ning the Maverick as a ferry boat, as they 
lawfully might. The reply is, that they were 
not licensed to keep a ferry, and in doing so 
were violating the law; and, therefore, are 
not entitled to the immunity which they 
claim. The libellant rests on the principle 
that if one, while doing an unlawful act, 
comes in contact or competition with another, 
who is pursuing his law^ful occupations, the 
law gives a preference to the latter, and in- 
clines the balance against the former. 

The ground assumed by the respondents is, 
that the only inconvenience to which the pai-ty 
who violates a statute is subjected is the pen- 
alty which it prescribes. But I apprehend that 
tills is not well founded. There are disabilities 
or liabilities to which the law subjects him, 
as consequent upon his unlawful act, wholly 
distinct from the penalties of the statute. 
Thus, in Wheeler v. Russell, 17 Mass. 278, 
the plaintiff had sold and delivered to the 
defendant a quantity of shingles, and taken 
his note for the price agreed. The action was 
upon the note. The defence was, that the 
plaintiff in selling the shingles, had violated 
a statute. The court sustained the defence, 
and refused to enforce the note, although the 
price agreed was no more than the fair 
value of the property which the plaintiff 
had parted with. In that case the authorities 
were collected with great diligence and ably 
and elaborately examined at the bar. The 
chief justice, in delivering the opinion of the 
court, says: "No principle of law is better 
settled than that no action will lie upon a 
contract made in violation of a statute, or 
of a principle of the common law," thus in 
terms rejecting the distinction now set up. 
In Moody v. Ward, 13 Slass. 299, the defend- 
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ant, a colonel in tlie militia, had mustered Ms 
regiment in the highway. After he had dis- 
missed the regiment and retired from the 
field, the plaintiff's horse in passing along 
the highway, "was frightened by the firing of 
the soldiers, who were remaining there, ran 
against a shaft and was killed. It was con- 
tended, in behalf of the plaintiff, that the 
defendant was liable, because mustering his 
regiment in the highway was prohibited by 
statute. The court said, that it did not ap- 
pear that the defendant was to blame, unless 
the mustering there was unlawful, and as 
that point was not made out, they therefore 
decided in favor of the defendant. 

The distinction contended for does not seem 
to be established, at least in civil cases, by 
authority; and I see no ground on principle 
for introducing it- The common law is said 
to be founded upon immemorial customs, 
which are supposed to embmce acts of the 
legislature, the records of which have been 
lost by lapse of time. But why should these 
be more efficacious in any respect, or their 
inviolability be more sedulously guarded by 
consequential liabilities, than acts of the legis- 
lature, the records of which are preserved? 

The view which I have taken of the case 
renders it unnecessary to consider whether 
there was any negligence in the manner in 
which . the steamer was conducted, or not 
As the libellant was engaged in a lawful 
occupation, and the Maverick, when she ran 
against his warp, was running as a ferry 
boat, and in the act of transporting pas- 
sengers, in violation of law, I am of opinion 
that she must be responsible, even for acci- 
dental damages occasioned thereby. 

Decree for the libellant for §1400 damages 
and costs. 
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Case No. 9,317. 

In re MAWSON. 

[2 Ben. 122; i 1 N. B. R. 2Go (Quarto, 33).] 

District Court, S. D. New York. Jan. 24, 1868. 

Baneruptot— Pkactice — Objectixg to Dis- 
charge. 

Where an opposing creditor, deeming that it 
appeared, from the examination of the bank- 
rupt, that he was not entitled to his discharge, 
desired the opinion of the judge on the point, 
on a certificate of the register: lidd, that the 
question was not one on which the opinion of 
the court, under section sis of the act, could be 
taken, at that stage of the case. 

[Cited in Re Frizelle, Case No. 5,132; Re 
Graves, 24 Fed. 552.] 

2 [The above named bankrupt [George S. 
Mawson] filed his petition herein on the 11th 
day of July, 1867, and a warrant in bank- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Prom 1 N. B. R. 265 (Quarto, 33).] 



mptcy was issued out of this court and a 
meeting of the creditors of said bankrupt was 
ordered for the 19th day of August, 1867, on 
which day the firm of Arnold, Neusbaum & 
Nordlinger of Philadelphia, creditors, proved 
their claim and appeared by their solicitor to 
oppose the discharge of said bankrupt. 
Their solicitor afterwards obtained an order 
for the examination of said bankrupt Be- 
fore the return of said order, or the examina- 
tion of said bankrupt, said Arnold, Neus- 
baum & Nordlinger withdrew their opposi- 
tion. Other creditors proved their claims; 
one of them, Felix L. Bauer, obtained an or- 
der from the register for the examination of 
the bankrupt, and the said bankrupt was 
sworn and examined before the register on 
the 23d day of January, 1868. 

[Upon said examination the bankrupt tes- 
tified as follows: "Question by solicitor of 
opposing creditors: How much do you owe 
the fii-m of Arnold, Neusbaum & Nordlinger 
of Philadelphia? Answer by the bankrupt: 
I owe Arnold, Neusbaum & Nordlinger of 
Philadelphia about $2,326.18. Q. Have you 
called upon that firm, or sent any person to 
them with reference to their withdrawing 
their objection to your discharge since your 
petition was filed? If so, state what you 
promised them, if anything. A. Yes; I have 
seen them in consequence of having heard 
that Mr. Solis, the opposing creditor, had 
misrepresented the facts of my case to them. 
I called upon them to disabuse their minds 
that I was no partner in the house of George 
King, but was there merely on salary; I 
made them no promise, directly or indirectly, 
nor any one for me, Q. Did they not agree 
to withdraw their opposition if you would 
pay the expenses they had incurred in yom- 
bankruptcy proceeding? A. They stated that 
they had been to some trifling expense 
in the matter, and they supposed I would 
pay that I said I would have no objections 
to pay that expense. Q. To whom did you 
pay that sum? and how much was it? A. 
To Mr. Jacobs of this city; it was twenty 
dollars. Q. And they have withdrawn their 
opposition? A. They had withdrawn it be- 
fore I paid the money." 

[The said Felix L. Bauer, one of the op- 
posing creditors, now claims that the said 
bankrupt should not be dischai-ged, for the 
reason that he has in violation of section 29 
of the "act to establish a uniform system of 
bankruptcy throughout the United States," 
[14 Stat. 531], &c, procured the assent of 
said creditors, Arnold, Neusbamn & Nordlin- 
ger, to his discharge, and has influenced the 
actioh of said creditors pending these pro- 
ceedings by a pecuniary consideration or ob- 
ligation, and said opposing creditor desires 
the opinion of the district judge upon the 
question above stated. 

[J. Solis Ritterband, 
[Counsel for Opposing Creditors.js 

2 [From 1 N. B. R. 265 (Quarto, 33).] 
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By the Register: 

2 [I, John Fitch, the register in the above en- 
titled cause, do certify to the court: 

[First. That this is one of the eases pro- 
vided for in section 6 of the bankrupt act, 
and that at this stage of the proceedings the 
creditors had a right to ask the opinion of 
the district judge as to the matter raised by 
the testimony of George S. Mawson, the pe- 
titioner, as to the effect of the payment of 
$20 to Mr, Jacobs of New York, for Arnold, 
Neusbaum & Nordlinger of Philadelphia, as 
set forth in the said testimony. 

[Second. That by the 29th section of the 
bankrupt act, "or if he or any person in his be- 
half, has procured the assent of any creditor 
to the discharge, or influenced the action of 
any creditor at any stage of the proceedings 
by any pecuniary consideration or obligation, 
then no discharge shall be granted." 

[Third. The claim of the creditors as prov- 
en, namely, Arnold, Neusbaum & Nordlinger, 
was, as stated by the petitioner, about 
?2,326.18. The sum paid to Mr. Jacobs was 
$20, which was the amount of expenses they 
had incurred in the matter. The sum paid 
was small; yet small as it was, it may have 
caused them to cease opposing, or rather they 
did not oppose the discharge of the bank- 
rapt on the 24th day of Januai-y, 1868, the 
day the order to show cause was returnable; 
the hearing was adjourned to the 31st of Jan- 
uary, 1868. 

[Fourth. I feel compelled to certify that 
from the petitioner's testimony, the action of 
the creditors was influenced in some degree 
by the payment of the §20 to Jacobs, and 
small as it was, it may bring this case within 
the 29th section of the banknipt act, although 
Mr. Jacobs is a lawyer, and it was probably 
his legal charge that was paid, and none of 
the ?20 ever went to the hands of the cred- 
itors, and was not a payment of any part of 
the creditor's claim. 

[Fifth. Upon a thorough examination of the 
testimony and the law applicable thereunto, I 
cannot say that the .$20 so paid to Mr. Ja- 
cobs was any part of it paid to the creditors, 
and certify to the court, that upon a fair 
and just consti-uction of the act, I do not 
think the payment of the $20 to the creditors' 
lawyer should deprive the petitioner of his 
discharge, which, as the case now stands, he 
would otherwise be entitled to. I feel that 
the com-ts should give a fair, just, and lib- 
eral construction to the act, and not rigidly 
construe its provisions against the bankrupt, 
as the whole scope of the act is libei-al and 
not oppressive.] 2 

BLATCHFORD, District Judge. I do not 
think that the question certified, as to 
whether the bankrupt is or is not entitled to 
his discharge, is one on which the opposing 
creditor is at liberty, at this stage of the case, 
to take the opinion of the district judge, un- 
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der section six of the act [Act 1867, 14 Stat. 
520]. The question is not one which has 
arisen or can arise in the course of the pro- 
ceedings before the register, for the reason 
that, by section four of the act, the register is 
forbidden to hear any question as to the al- 
lowance of an order of discharge. Nor is it 
a question which has arisen upon the result 
of any proceedings before the register, be- 
cause no such question can arise, upon the re- 
sult of any such proceedings, until the oppos- 
ing creditor has filed, under general order 
No. 24, a specification of the grounds of his 
opposition to a discharge; and, when that is 
done, the case is then, ipso facto, removed 
from before the register and taken into court, 
under section thirty-one of the act, and gen- 
eral order No. 24, and rule 16 of this court. 

[For subsequent proceedings in this litigation, 
see Cases Nos. 9,318-9,320.] 



Case H^o, 9,318. 

In re MAT^^'SON. 

[2 Ben. 332; 1 1 N. B. R. 437 (Quarto, 115); 
1 Am. Law T. Rep. Bankr, 122.] 

District Court, S. D. New York. April, 1868. 

Bankruptcy — Vague Specifications of Opposi- 

TIOX TO DiSCHAKGE. 

1. Specifications of opposition to a bank- 
rupt's discharge were filed, which stated that 
he had concealed part of his estate, and had 
not delivered all his property to the assignee, 
and had made a transfer of part of his property 
to prevent its coming into the hands of the as'- 
signee: ffeld, that they were too vague, and 
should have specified tlie property. 

2. A specification stated that the bankrupt 
had procured the assent of certain named credit- 
ors to his discharge, but did not state that such 
assent was procured by a pecuniary considera- 
tion or obligation: Eeld, that it was insufficient. 

3. The same specification stated that the 
bankrupt had influenced the action of "the said 
creditors," since the filing of his petition, by a 
pecuniary consideration and obligation: Seld, 
that it was sufficient, 

[In the matter of George S. Mawson, a 
bankrupt.] 

In this case, a creditor filed specifications 
of objection to the bankrupt's discharge as 
follows: First. That the bankrupt has con- 
cealed part of his estate, and has been guilty 
of fraud in not delivering to the assignee 
all of the property belonging to him at the 
time of the presentation of his petition and 
inventory. Second. That the bankrupt has 
procured the assent of Arnold, Nusbaum 
and Nordlinger, creditors, to his discharge; 
and that he has infiuenced the action of the 
said creditors, since the filing of his petition, 
by a pecuniary consideration and obligation. 
Third. That, in contemplation of becoming 
bankrupt, he has made a transfer or con- 
veyance of part of his property, for the pur- 
pose of preventing the same from couiing 
into the hands of the assignee, and of being 
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I here reprinted by permission.] 
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distributed according to law in satisfaction 
of liis debts. 

[For prior proceedings in this litigation, 
see Cases Nos. 9,317 and 9,320.] 

F. 0. Nye, for bankrupt. 

J. Solis Ritterband, for creditor. 

BLATOHFORD, District Judge. The first 
and third specifications of the grounds of 
opposition to the discharge are altogether 
too vague and general. [The first is that 
the bankrupt has concealed part of his es- 
tate, and has been guilty of fraud In not 
delivering to the assignee all of the property 
belonging to him at the time of the presen- 
tation of his petition and inventory.] 2 The 
first ought to specify, with some particulari- 
ty at least, what part of his estate he nas 
concealed, and what property he has fraudu- 
lently failed to deliver. [The third specifi- 
cation is, that in contemplation of becom- 
ing bankrupt he has made a transfer or con- 
veyance of part of his property for the pur- 
pose of preventing the same from coming 
into the hands of the assignee, and of being 
distributed according to law in satisfacuon 
of his debts.] 2 The third specification should 
state what part of his property he has so 
transferred. 

{The second specification is, that he nas 
procured the assent of Arnold, Nusbaum & 
Nordlinger, creditors, to his discharge; and 
that he has influenced the action of the said 
creditors since the filing of his petition by a 
pecuniary consideration and obligation.] 2 

As to the second specification, a bank- 
rupt is not forbidden, by the twenty-ninth 
section of the act [of 1867 (14 Stat 531)], to 
procure the assent of a creditor to his dis- 
charge, nor is he forbidden to influence the 
action of a creditor. The prohibition is 
against procuring such assent by any pe- 
cuniary consideration or obligation, and 
against influencing such action by any pe- 
cuniary consideration or obligation. The 
second specification in this case only avers, 
In regard to procuring the assent of the 
creditors to the discharge, that the bank- 
rupt procured such assent, and does not aver 
that he procured it by any pecuniary con- 
sideration or obligation. It is, therefore, in- 
suflScient in that respect. In regard to iu- 
fluencing the action of the creditors, the 
specification names the creditors, and states 
that the influencing took place after the fil- 
ing of the petition, and was by a pecuniary 
consideration and obligation. It does not 
state what the influencing consisted in, but 
it may, perhaps, fairly be inferred, that the 
specification means that it consisted in pro- 
curing the assent of the creditors named to 
the discharge. No other influencing can be 
given in evidence under the specification. 
The time is, perhaps, sufficiently averred, 
and, although the amovmt of the pecuniary 
consideration or obligation is not stated, I 
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am inclined, on the whole, though with con- 
siderable hesitation, to hold the specifica- 
tion suflicient in its averment in regard to 
influencing the action of the creditors named, 
in the respect above defined. It borders 
very much, however, on a fishing specifica- 
tion, as, if the party had any facts within 
his knowledge or information, it is to be sup- 
posed he would have specified them. 

[This decision must not be regarded as a 
precedent except for a case identically like 
it in all respects. The rule in regard to 
specifications has been so often heretofore 
defined by this coui-t that it ought hy this 
time to be well understood.] 2 

The case will stand for hearing on so 
much of the second specification as is so 
held to be sufficient, and will be heard 
whenever the parties have taken all the tes- 
timony they desire to present on the point. 
A reference may be had to the register in 
charge to take testimony on either side. 

[For subsequent proceedings in this litigation, 
see Case No. 9,319.] 
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In re MAWSON. 

[2 Ben. 412; 1 1 N. B. R. 548 (Quarto, 153).] 

District Court, S. D. New York. May 12,1868. 

Bankruptcy — Procuring Creditors' Assent to 

Discharge — Agreement to Pat Counsel 

Pees— Bhkdes of Proof. 

Where creditors opposed the discharge of a 
bankrupt, on the ground that he had procured 
the assent of certain creditors to his discharge 
by a pecuniary obligation, and the evidence 
showed that he had paid to the counsel for those 
creditors, their fees, for services rendered in 
the matter, amounting to $20, but it also ap- 
peared that those creditors had announced that 
they would not oppose the discharge, before any- 
thing whatever was said about his paying their 
counsel fees, and tliat such payment was not 
made a condition of their withdrawing further 
opposition: Meld, that the burden of proof 
was upon the opposing creditors, and tiie proof 
did not sustain the specification. 

Two creditors opposed the discharge of the 
bankrupt [George S. Mawson] in this case, 
on like specifications, which were, in sub- 
stance, that the bankrupt had influenced the 
action of Arnold, Nusbaum, and Nordlinger, 
creditors of his, by procuring their assent 
to his discharge, since the filing of his peti- 
tion, by a pecuniary consideration and obli- 
gation. 

[For prior proceedings in this litigation, 
see Cases Nos. 9,317, 9,318, and 9,320.] 

F. C. Nye, for bankrupt. 
E. James and J. S. Ritterband, for cred- 
itors. 

BLATCHFORD, District Judge. I do not 
think that the evidence sustains this specifi- 
cation, or that the bankrupt has, either in 

2 [From 1 N. B. R. 437 (Quarto, 115).] 
1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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letter or in spirit, Tiolated any of the provi- 
sions of the bankruptcy act, or heen guilty 
of any thing which is made a ground, by the 
29th section of the act [of 1867 (M Stat 
531)], for withholding his discharge. The 
testimony given by the bankrupt, on the 
23d of January, 1868, on his direct examina- 
tion, unexplained, seemed to support the 
averment, that he had influenced the action 
of the creditors named by a pecuniary con- 
sideration, by procuring them to agree not to 
further oppose his discharge, if he would 
pay their counsel the amount of his charge, 
already then incurred, for services in the 
matter, and which amount the bankrupt 
subsequently paid, it being twenty dollars. 
But on his cross-examination, on the 13th 
of March, 1868, the bankrupt explained the 
whole matter satisfactorily; and his testi- 
mony shows, that the announcement by the 
creditors to him, that they would not op- 
pose his dischax'ge, was made before any 
thing was said between them and him as to 
paying their counsel, and at a prior inter- 
view, and was not induced by any promise 
on his part to pay the counsel, and was 
entirely independent of any such promise, 
and it does not appear that the suggestion of 
the creditors to him, at a subsequent' inter- 
view, that it was right and proper that he 
should pay their counsel, was coupled with 
any intimation to him that his agreement 
to pay the counsel must be a condition of, 
or a consideration for, or a precedent obliga- 
tion to, their agreement not to oppose his 
discharge. It is not pretended that any 
thing was paid, or agreed to be paid, by the 
bankrupt, to, or for the benefit of, these 
creditors, except the twenty dollars. The 
affirmative is on the opposing creditors to 
support the allegation of the specification. 
It was open to them to do so by the testi- 
mony of that member of the firm, alleged 
to have been influenced in its action by the 
pecuniary consideration, with whom the 
transaction took place. They have not ad- 
duced such testimony, and they have failed 
to sustain the allegation. I see nothing in 
the evidence to impeach the honesty and 
fair dealing of the bankrupt in all respects, 
and a discharge will be granted to him. 



Case No. 9,330. 

In re MAWSON. 

[1 N. B. R. 271 (Quarto, 41); 1 Am. Law T. 
Rep. Bankr. 46.] i 

District Court, S. D. New York. Feb. 5, 1868. 

Baskruptct — Proceedings fob Discharge— Ad- 

journmext. 

Proceedings on the return day of an order 

to show cause why the discharge should not be 

granted, can be adjourned by reason of the 

1 [Reprinted from 1 N. B. R. 271 (Quarto, 41) 
by permission. 1 Am. Law T. Rep. Bankr. 46, 
contains only a partial report.] 



' adjournment of the examination of the bank- 
rupt. 
[Cited in Re Seabury, Case No. 12,573.] 

[In the matter of George S. JIawsou, a 
bauki'upt] 

The above named bankrupt, by Mr. Nye, 
his counsel, requests the opinion of his honor 
the district judge, upon the point whether 
the proceedings, upon the order to show cause 
why the discharge should not be granted, can 
be, on the return day of said order, adjourned 
by reason of the adjournment of the examina- 
tion of the bankrupt, and also upon the point 
whether the examination of the bankrupt can 
be adjourned, beyond the return day of the 
order to show cause why the discharge 
should not be granted, without an enlarge- 
ment of the time for the examination of the 
bankrupt for cause shown; and the bankrupt 
states that the petition to be adjudged bank- 
rupt was filed in this matter on the 11th day 
of July, 1867, the first meeting of creditors 
was held on the 19th day of August, 1867, 
and the order to show cause why the dis- 
charge should not be granted was returnable 
December 20th, 1867, and said return day ad- 
journed for the purpose of the examination of 
the bankrupt by the counsel now applying 
for another adjournment of said return day, 
and successively adjourned to the 27th of 
December, 30th December, 31st December, 
4th January, 9th January, and 24th January, 
and no examinaton was had on the said re- 
turn days except the 27th December, and 9th 
of January; and that the counsel for the 
bankrupt on said 9th of January, tendered 
him to said opposing counsel for examination 
continuously until the said 24th day of Jan- 
uary, and now again tenders him for exam- 
ination, but the said counsel declines to ex- 
amine said bankrupt. And in regard to the 
certificate, filed by said opposing counsel for 
the opinion of this court, said banki'upt 
claims that the question therein stated is 
not the proper subject matter for a certificate, 
because the act has provided another partic- 
ular way for determining whether the bank- 
rupt shall have his discharge or not. 

Francis O. Nye, Counsel for Bankrupt 

By JOHN FITCH, Register: 

To His Honor Judge Blatchford: 

First The register certifies, that the pro- 
ceedings upon the order to show cause why 
the discharge should not be granted, &c., can 
the same as any other proceedings, be ad- 
journed upon proper reasons shown therefor, 
and continued by adjournment until the order 
is eithei* granted or the cause be sent to the 
district judge, upon the filing of the objec- 
tions by the creditor as provided for by sec- 
tion 31 of the act [of 1867 (14 Stat 532)]. 
Such adjournments are necessitated from the 
fact that the necessary papers are not often 
ready for the register to act upon. The ex- 
amination of the petitioner by a creditor or 
assignee is the equivalent to tie examination 
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of a witness at the circuit, and is, by the ef- 
fect of the bankrupt law, in the nature of a 
cross-examination. The same rule should ap- 
ply to the examination of the bankrupt before 
the register as at the circuit. The examina- 
tion should proceed regularly with such ad- 
journments as the circumstances of the case 
require. The register should use a proper dis- 
cretion in the case before him, and not allow 
any unnecessary or unreasonable adjourn- 
ments. 

Second. The register would certify to his 
honor, the district judge, that the lawyers 
consult their own convenience as to the time 
of the examination of the bankrupt, and se- 
lect their own hours to do it in, when tliey 
are not otherwise engaged, and in this way 
make their cases in bankruptcy subservient 
to their other cases in the state courts. This 
practice impedes, delays, and hinders the 
proper proceedings in causes, and most un- 
necessarily occupies the time of the register, 
for which he does not often receive any pay- 
The register certifies, that the statement as 
set out in the request of the attorney for the 
petitioner, does not fairly present this case, 
for the reasons, that almost all the adjom-n- 
ments were by consent of the parties, for 
their own convenience, or by the neglect of 
the respective attorneys to attend to their du- 
ties in this cause, owing to their other pro- 
fessional engagements. That the adjourn- 
ments were almost all had on the examina- 
tion of the petitioner by a creditor whose 
claim was barred by the two-third act, as 
was shown by the examination of the peti- 
tioner, and the discharge papers; that an- 
other creditor procured an order for the ex- 
amination of the petitioner, and the adjourn- 
ment on the day of the order to show cause, 
&c., was had to give time for the judge to 
pass upon the certificate of the register, as 
requested by the attorney for the creditor, 
which the court has done; the register had 
the power to grant it. 

Third. The court having disposed of the 
question as certified to the court by the regis- 
ter, on the application of the attorney for the 
creditor as to his rights at this stage of the 
cause to set up the question of fraud, no ques- 
tion now arises on question 1st. 

{¥ov prior proceedings in this litigation, see 
Case No. 9,317.] 

BLATCHFORD, District Judge, In an- 
swer to the question as certified in this case, 
I reply: 

First. The proceedings upon the order to 
show cause why the discharge should not be 
granted, can be, on the return day of said or- 
der, adjourned, by reason of the adjournment 
of the examination of the bankrupt. 

Second. The second question certified is not 
clearly stated, and I am not sure I under- 
stand it The examination of the bankrupt 
can be adjourned beyond the return day of 
the order to show cause why the discharge 



should not be granted. Such adjournment 
necessarily operates as an enlargement of the 
time for the examination of the bankrupt, 
I'he presumption is that the register wUl not 
grant such adjournment except for good cause 
shown. The clerk will certify this decision 
to the register, John Fitch, Esq. 

[For subsequent proceedings in this litigation, 
see Gases Noss 9,318 and 9,319.] 
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Case Wo. 9,3S1. 

MAXFIBLD V. LEVY (two cases). 

[4 Dall. 330; 2 Dall. 381.] 

Circuit Court, D. Pennsylvania. April Tenn, 
1797. 

PRACTICE AT Law — Citizenship — Jurisdiction- 
Motion TO Dismiss — Constitdtional Law 
— Fkaud on Court. 
[l._ In an action at law it appeared that the 
parties are citizens of difiEerent states, and there- 
fore within the jurisdiction of the court, but by 
subsequently discovered evidence it was shown 
that tiie real plaintiff was a citizen of the same 
state as defendant Mdd, that a motion to dis- 
miss was the proper remedy in order to dispose 
of the case.] 

[2. M., a citizen of Delaware, claiming title 
under conveyance from W., a citizen of Pennsyl- 
vania, brought ejectment against L., a citizen 
of Pennsylvania, for lands lying in the latter 
state. It appeared by answer to bill of dis- 
covery subsequently filed in equity by I/, against 
M., that M. had paid no consideration to W. 
for the lands in question, nor had he ever exer- 
cised any act of ownership thereover, and that 
the most he claimed was ttie bare legal title in 
trust for W., the equitable owner. Upon this 
answer as evidence, L. moved in the ejectment 
case that the action be dismissed for the rea- 
son that the real plaintiff for whose benefit the 
case was brought was a citizen of Pennsylvania, 
and therefore of the same state as defendant, 
that the conveyance from W. to M. was for the 
purpose of -enabling W. to maintain the case in 
the federal court. Held, .that the whole pro- 
ceeding shows itself to be an attempt to defraud 
the court into acquiring jurisdiction not proper- 
ly belonging to it, and therefore the case must 
be dismissed.] 

IPisapproved in Briggs v. French, Case No. 
1,871. Cited in Smith v. Kernochen, 7 How. 
f48 U. S.) 216: Richardson v. Mattison, 
Case No. 11,790: Barney v. Baltimore, 6 
Wall. (73 U. S.) 288.] 

In equity. 

IREDELL, Circuit Justice. A motion was 
made for a mle to show cause why these 
ejectments should not be dismissed, upon an 
allegation that it appeared, by an answer to 
a bill li! equity, for a discovery in this court, 
brought by the defendants in these eject- 
ments, against the lessor of the plaintiff, that 
they are In reality the suits of a citizen of 
this state, (viz. Samuel Wallis) though under 
the name of a citizen of another state, to 
whom, it is alleged, conveyances were made 
without any consideration, for the sole pm*- 
pose of making him a nominal lessor of the 
plaintiff in these ejectments. A rule to show 
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cause was gi-anted, and, upon tlie day ap- 
pointed, the ease was fully heard and ar- 
gued CD both sides, the proceedings in equity 
on the bill for a diseorery having been ex- 
hibited to the court and read. 

The importance of the present question is 
evident, because it concerns the constitution 
and laws of the United States, in a point 
highly essential to their welfare, to wit, the 
proper boundaries between the authority of 
a single state, and that of the United States. 
This, not only the constitution itself has been 
anxious to ascertain by precise and particular 
definitions, but the congress, in carrying into 
effect that part of the constitution which con- 
cerns the judiciary, has been solicitous to 
preserve with the greatest caution. The 
strong instance of this is a jirovision in the 
judicial act, to the following effect: "That no 
district or circuit court shall have cognizance 
of any suit to recover the contents of any 
proinissory note, or other chose in action, in 
favour of an assignee, unless, a suit might 
have been prosecuted in such court to re- 
cover the said contents, if no assignment had 
been made, except in cases of foreign bills of 
exchange." 1 [Story's Laws] 55, § 11 [1 Stat. 
79]. This I adduce as a strong instance to 
show the solicitude of congress on this sub- 
ject, for the regulation extends to a bona fide 
assignment in the instances specified, as well 
as to one mala fide: but the provision goes 
to all, more effectually to prevent any prac- 
tices of deception by means of the latter. 

Nothing is more evident than that if this be 
a controversy between citizens of different 
states, it is a controversy determinable in this 
court, and of which, therefore, the court must 
sustain jurisdiction. On the other hand, if it 
be not a controversy between citizens of dif- 
ferent states, but between citizens of the 
sa'ue st^te, it not being one of those cases 
which entitle citizens of the same state to 
any exercise of jurisdiction by this court, it 
oUf^ht not to be determined here. But if it 
shall appear, from a consideration of the 
facts, that this Is not a case which the lessor 
of the plaintiff was entitled to l)ring into this 
court, it will still remain to be inquired, 
whether the remedy pursued on the present 
occasion is proper. 

The first question, therefore, is, whether it 
sufficiently appears to the court, that this is 
a controversy subsisting between citizens of 
different states, so as to authorize a dismis- 
sion of the suit, in case the remedy be in 
point of law a proper one? The evidence, 
upon which the charge is alleged, is an an- 
swer to a bill filed in the equity side of this 
court by the defendants in the ejectments, in 
order to obtain a discovery by the oath of 
the lessor of the plaintiff. This is admitted 
to be competent evidence on a question at 
law, and therefore (supposing the method of 
proceeding in other respects proper) I am 
only to consider, if it affords satisfactory evi- 
dence of the facts suggested: 

The facts admitted by the answer, in sub- 



stance, are these: That there were certain 
applications to the land-office of this state for 
64 tracts of land, in the county of Luzerne, 
containing 27,400 acres; that the applications 
were made (as the respondent has been in- 
formed and believes) by and for the use of 
Samuel Wallis of the county of Northumber- 
land in this state; that in April, 17S4, con- 
veyances were executed to ilaxfield the pres- 
ent lessor of the plaintiff, by which the legal 
title to the lands therein described was con- 
veyed and assigned to ilaxfield, as he appre- 
hends and believes; that Maxfield paid no 
consideration, either pecuniary, or of any oth- 
er nature, for the lands, and, therefore, he 
apprehends and believes, that the equifciblo 
title is in Samuel Wallis; that ilaxfield con- 
sented to stand the trustee of ilie lauds, for 
the use and benefit of Wallis, and left the 
management, direction, and prosecution, of 
the business to Wallis, by whose direction 
Maxfieid apprehends and believes, that the 
caveats mentioned in the complainant's bill 
were filed, and all subsequent proceedings 
had. In comparing the facts thus admitted 
with the bill he was called upon to answer, 
it is very remarkable, that the last interrog- 
atory, was expressed in such particular and 
pointed terms, that if it had been directly and 
positively answered, it would have been de- 
cisive one way or the other. But it is not 
so answered, and his own counsel now ob- 
ject, that he did not answer directly to the 
question, and, therefore, the only remedy 
wa<? to except to the answer for insufficiency, 
and compel a better answer. 

This objection, I think, may be easily ob- 
viated by the following considerations. 1st. 
It rho question had been an improper one, it 
miEiht have been demun-ed to. By that not 
beiui; done, it is confessed that the question 
was proper, and of course it ought to have 
been answered. And it is little short of an 
insult on the court now to tell it, that the 
lessoc of the plaintiff purposely declined an- 
swci'ing a question fairly put to him, which 
he might and ought to have answered, but by 
his not doing it he now sets the court at de- 
fiance. 2d. If for want of a fuller answer, 
no evidence was before the court, the objec- 
tion might possibly be of weight. But all the 
other facts admitted by the answer, are open 
to all proper inferences, as well such as arise 
from this wilful and insolent omission, as 
from any other part of the case. The object 
was to effect a discovery, whether certain 
conveyances were actually given for the sole 
purpose of evading the constitutional limits, 
as to juiisdiction, prescribed to this court. 
Such a design could be expected only to be 
disclosed by direct confession, or a number 
of ccr-curring circumstances. 3d. It does not 
appear that he will ever give a better an- 
swer. He may chuse to go through all the 
processes of contempt for not answering suf- 
ficieniiy, as he appears already to have done 
for not answering at all. He may even sub- 
mit to perpetual imprisonment. Is the case 
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never to be decided, until he thinks fit to 
consent it shall be? 4th. The jurisdiction of 
this court is not prima facie genei-al, but spe- 
cial. A man must assign a good reason for 
comiiij? here. If the fact is denied, upon 
whicn he grounds his right to come here, he 
must prove it He, therefore, is the actor in 
the proof; and, consequently, ne has no right, 
where the point is contested, to throw the 
onus proband! on the defendant. As this un- 
doubtedly is the genei-al principle, I see no 
reason to depart from it on the present occa- 
sion, when the knowledge of all the cireum- 
stancrs of the case is fully possessed by the 
lessor of the plaintifE, and he is regularly 
called upon to disclose them. 

For these reasons, I am clearly of opinion, 
that Masfield's forbearing to give a fuller an- 
swer, is no reason for my not weighing the 
amount of the answer, which he has thought 
proper to give; and considering whether it 
sufficiently establishes the allegations of the 
defendants in these causes. But it is object- 
ed, that Maxfield's answer, though evidence 
against him, is no evidence against Wallis, 
who is said to be the cestui que trust, and 
Maxfield a bare trustee. Answer; Upon the 
face of these ejectments Wallis's name no- 
where appears. Maxfield, therefore, is the 
only person to be consid^'ed here. If a ces- 
tui que trast has a right to support an eject- 
ment, but is forced, upon legal principles, to 
use the name of his trustee, he must take the 
consequences. This court, as a com't of law, 
cannot punish the trustee for a breach of 
trust, though in another capacity it may. 
But if it had been material to have mtide Wal- 
lis a party, a great, if not an insuperable, dif- 
ficulty has been alleged in doing it. Wallis 
and the defendants being citizens of the same 
state, it is very doubtful whether a bill in 
equity would have lain against WaUis in this 
court, though it was merely incidental to the 
suit at law. But, it is dear, that the objec- 
tion in this case is merely frivolous, because 
upon the return of the i-ule to show cause, an 
ex parte affidavit might be produced. Wal- 
lis's affidavit undoubtedly might have been, 
as well as any others. Why has it not been? 
No reason has been assigned to show it could 
not be done, or that he desired, or that his 
counsel wished, he should do it. Nor has 
time been solicited for his putting in such an 
affidavit, though it is so seriously alleged, that 
it was highly important to him to have had 
an opportunity of answering this charge. 

It is alleged, that Maxfield was a trustee, 
and as such authorized to come into this 
court A trustee for what purpose? There 
is not the least shadow of evidence, that he 
was a trustee for any other pm-pose, than 
that Wallis should have a colour for suing in 
this court in his name. The deed is not even 
stated to have been delivered. No fair object 
of the trust is specified. Wallis lived in 
Pennsylvania; the land lies in Pennsylvania; 
Maxfield lived in Delaware. What was he 
to do? It appears, from his own acknowledg- 
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ment, that he has done nothing hitherto, nor 
does he state he was to do any thing. But, 
it is said, a man is not obliged to specify any 
object of a trust. He may create a trust from 
mere whim. Admitted. But the law can- 
not, without absurdity, permit a man to cre- 
ate a trust, for the purpose of defeating a sol- 
emn provision of its own. Nothing could be 
more ridiculous than such a principle. When 
the constitution has guarded, with the utmost 
solicitude, against the exercise of a particular 
authority, so -as that, under certain ch'cum- 
stances, one man shall not sue another in a 
court created under it, can such a court for a 
moment support a doctrine, that it shall be 
in the power of such a man, by any contriv- 
ance expressly calculated to defeat this ob- 
ject, to render it wholly nugatory? This, in- 
deed, would be to render the laws of our 
country a farce; to make the constitution a 
mere shadow; and deservedly to draw upon 
those entrusted with its execution, an odium 
which has been industriously, but, I hope, will 
ever be in vain attempted. But it is said, the 
system of fictions is not new; and an at- 
tempt has been gravely made to induce this 
court by flattering expressions, to add to the 
list of fictions in being, one of its own, in the 
face of the constitution we are sworn to sup- 
port, and by every sacred tie bound to main- 
tain inviolate. 

It is true, the courts of law in England 
have countenanced and supported some fic- 
tions. Such (for instance) as a fine and re- 
covery, and an ejectment; and, still more ex- 
ceptionably, fictions to give a jmisdietion, 
which otherwise could not be maintained. It 
is sufficient to say of all these, that they orig- 
inally took place, when very dark notions of 
law and libeiiy were entertained; that they 
are supported now solely on the authority of 
long usage; and that no court would now dare 
to set up a new one. No eom-t in America 
ever yet thought, nor, I hope, ever will, of • 
acquiring jurisdiction by a fiction. And the 
only fiction ever in general use in America 
(perhaps with a few exceptions as to fines and 
recoveries) I believe, has been that of pro- 
ceeding by ejectment, which is a mere form 
of action, and so modified as to do no possi- 
ble injury. It cannot substantially affect any 
man's right whatever. In order to encourage 
the court to countenance this scheme, it is 
said that no Injury can arise from this prac- 
tice, because the decision in this court will 
be on the same principles, and, it is to be 
presumed, with an equal regard to justice, in 
this court, as in a state court If a serious 
answer to such an observation is requh*ed, it 
is surely evident that we are not to assume 
a voluntary jurisdiction, because, we think, 
or any others may think, it may be exercised 
innocently, or even wisely. The court is not 
to fix the bounds of its own jurisdiction, ac- 
cording to his own discretion. A jurisdiction 
assumed without authority, would be equally 
an usurpation, whether exercised wisely, or 
unwisely. But the fact assumed cannot be 
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admitted to be true. If this court exercise a 
jurisdiction iu such a case, it may do so after 
all avenues to a state jurisdiction are for 
ever closed. That is alleged to be the fact 
in the present instance. There are, also, oth- 
er differences, such as regard the place of 
trial, the venue of the jurors, and other cir- 
cumstances omitted to he mentioned, because 
this part of the case is too pla,in to require 
any fonnal discussion. 

On this occasion, it may be material to con- 
sider whether, on the facts now apparent to 
the court, Masfield has any title, either in 
equity, or at law; because, if he has not, it 
is evident, the title to be contested must be 
Wallis's, and not his; and, of course, the sub- 
ject matter to be decided, is a title in ques- 
tion between two citizens of the same state. 
1st. As to equity: He has none by his own 
acknowledgment. He paid no consideration. 
He is to pei'form no duty. He only permits 
his name to be used, for the support of a 
fraud on the jurisdiction of the court; a pur- 
pose which a court of equity would reject 
with the highest disdain. 2d. As little, in 
my opinion, can he support any title at law. 
1st. Consider this as a mere bargain and sale. 
A bargain and sale is of no validity, where no 
money has been paid. Nothing gives a legal 
title under the act of H. 8. (concerning uses) 
which was not an equitable one before that 
statute. At that time no bargainee could 
have compelled a bargainor to convey, who 
had. received no money. Therefore, since the 
statute, no use can arise on such a deed, with- 
out some money to support it. 2d. Allowing 
the highest efficacy to this deed under the 
act of assembly. This can only mean, that 
what a man can lawfully grant by any form 
of conveyance, shall be sufficiently granted jp 
this form. Of course, if under any other 
foi-m of conveyance, owing to technical diffi- 
culties, such a purpose could succeed without 
-redress, a deed, professedly a bai-gain and 
sale, is not to have its influence extended, 
merely that an illegal purpose should take ef- 
fect, under colour of fonn. The intent of the 
act certainly was, that the want of form 
should not defeat the intention of an honest, 
but unskilful conveyance; but surely not to 
smooth the path of injustice, by converting a 
rightful estate into a wrongful one. 3d. But 
admitting it to be any form of conveyance 
you please, then I say, that a court of law 
will not, any more than a court of equity, sup- 
port a deed formally good, but substantially 
fraudulent. And whether the fraud be of a 
moral nature, for the purpose of doing a wil- 
ful injustice, or the act be, as the lawyers 
term it, in fraudem legis (that is, to evade 
some law) the law will equally interpose, to 
prevent its own principles from being made 
mere Insti-uments, to defeat its own purposes. 

There is no act in law, within my recollec- 
tion, which fraud will not vitiate. It will not 
vitiate a feoffment, which is a very strict con- 
veyance, requiring no consideration, and pass- 
es by an actual livery. It will vitiate a fine. 



though a solemn transaction in a court of jus- 
tice, and pecuUarly favored. It will even de- 
prive a party of the benefit of a judgment de- 
liberately given. Conveyances to defeat cred- 
itors (however formally agreeable to law) are 
held absolutely void, at least as against them. 
So, also, in the common case of usury, for 
which so many contrivances have been devis- 
ed. No contrivance, no colour, no form what- 
ever, can protect any ti-ansaction, which really 
appears to have been usurious, from be- 
ing declared so. The application of these 
principles is obvious. If (as I observed before) 
the deed in question is to be considered as a 
mere bargain and sale, it is absolutely void 
for want of legal consideration (which must 
be money alone) to support it If it is to be 
considered as any other kind of conveyance, it 
having no consideration whatever but an ille- 
gal one (that of defeating the constitution and 
laws of the United States in a most essential 
point) it is at least void as to that purpose, 
and, therefore, does not authorize Maxfield to 
come into this court I, therefore, conclude 
with difficulty, that Maxfield has neither a le- 
gal, nor an equitable, title to authorize him to 
come into this court. 

The only remaining consideration is, as to 
the remedy, which, from the first, was the 
only difficulty I foupd. I will venture to lay 
it down as an unquestionable principle, that 
no grievance can arise in the law, but some 
remedy may be applied to it The present 
grievance, therefore (which, if unredresssed, 
will, in any case like the present enable two 
persons, at their pleasure, to do injustice to a 
third, and force this court to exercise a juris- 
diction never delegated to it) must admit of 
some remedy. Only three have been suggest- 
ed, in the present stage of the proceedings. 
1st. The method now under consideration. 
2d. A plea to the jurisdiction. 3d. An injunc- 
tion in equity, I will consider the two last 
first; for, if they are removed out of the way 
(as I think they must be) it will facilitate our 
consideration of the first. As to a plea to the 
jurisdiction. This can be of no avail, unless 
not only the fact, at the proper time of plead- 
ing, be known to the defendant, but that he 
has disinterested proof of it. This, in a thou- 
sand instances, would be impossible; and in 
no instance can be expected. To insist on this, 
therefore, as the only method, would leave the 
constitution, and the law, in almost every in- 
stance, open to certain evasion. It conse- 
quently cannot be admitted, that this is the 
only method of redress. With regard to a bill 
in equity. I will not say, equity ought not to 
interpose a remedy in any case. But it seems 
most proper, that a court of law should sup- 
port its own jurisdiction, on its own princi- 
ples, and, if proof can be obtained, I conceive 
it is necessarily incident to every court to take 
care, that its jurisdiction be not encroached 
upon, or in other words, that the court be not 
made either voluntarily, or involuntarily (if it 
can prevent it) an usurper of jurisdiction not 
belonging to it. In this case, the aid of equity 
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may be useful (as it has been on the present 
occasion) in compelling a discovery; but there, 
I think, its interference ought to stop, unless 
the power of tlie law court aver the action has 
entirely ceased; as for instance, after a judg- 
ment, in which case (but in which, perhaps, 
alone) equity might properly grant an injunc- 
tion, to prevent a party availing himself of his 
own fraud. 

The only remaining remedy suggested (or 
which ocburs to me) in the present stage of 
the proceeding, is that now under considera- 
tion; and, of course, this must be adopted, il 
an interference by the court in the present 
stage of the cause is proper. It is, however, 
objected, that the court ought not to interfere 
at present, but to permit the case to go before 
the jury, who may find for the defendants, if 
they believe the facts suggested, and apply 
the law accordingly. If this ease had, in- 
deed, gone before the jury, I should have had 
no difficulty in telling them, that admitting the 
truth of the facts as stated, the lessor of the 
plaintiff had, in my opinion, no title; and, if 
the jury had found accordingly, redress 
(though late) could be obtained. 

But, at present, I do not thizik myself at lib- 
erty to submit the case to the jury, for the fol- 
lowing reasons: 1st The com't is the proper 
guardian of its own jurisdiction. It is alone 
responsible for it, and must, therefore, take 
care that it neither abandons a jiu:isdiction 
rightfully belonging to it, nor usm'ps that 
which does not. 2d. Admitting that a plea to 
the jurisdiction is not the only remedy, for the 
]"easons I have given, upon complaint made of 
any fraud on the jurisdiction having been 
practised, if the complaint is supported on 
good grounds, it is just that an immediate in- 
quiry should be made into it, in order that if 
any injury to a party has been hitherto un- 
avoidably sustained by any such fraud, it may 
be put a stop to, as soon as possible. To com- 
pel a party, in such a case, to stay in court, 
until a jury shall be summoned and convened, 
to try a general issue, would be a voluntary 
exercise of jurisdiction, after the court enter- 
tained reason to doubt, at least whether they 
had any. 3d. To swear a jury is an exercise 
of jurisdiction. With what propriety can I or- 
der that, after being fully convinced from evi- 
dence, admitted to be competent, that the 
court hath no jurisdiction at all? 4th. Sup- 
pose the jury in this case should find for the 
plaintiff, when the court was thoroughly con- 
vinced it had no jurisdiction of the cause? 
Can the court give judgment for the plaintiff 
in such a case? Surely not If, therefore, a 
verdict to that efEeet, could produce no good, 
why should a verdict be required of them? 
Because this would not be an ordinaiy case 
concerning a new trial; in which case, after 
two or three verdicts the same way, a court 
might be compelled to stop, and proceed no 
further. But if there were a hundred verdicts 
in a case, in their opinion, not within their 
jurisdiction, they could not give judgment 
without voluntarily usm-ping a power not be- 



longing to them. 5th, In this case there is no 
occasion for a jury to try the facts, because 
the facts are not denied, and the court surely 
will not call a jury to decide a question of 
law, and a question which, as I have just ob- 
served, they could not decide finally. 

Maxfield's allegations, in this case, are ei- 
ther a direct confession, or as to some points 
(if the expression is proper) a nil dicit. In 
neither case is a jury wanting. A complete 
denial can alone entitle a party to have facts 
tried by a jm-y. There is no denial in this 
case but of the merits, upon which a jury can 
be sworn; which certainly would be prema- 
ture when facts had already been confessed 
sufficient to oust the jurisdiction. Had he 
positively denied, indeed, the allegations of 
the bill in equity, the jury must have been 
sworn; for, as a judge, I certainly could not, 
in any shape, determine on an issue of fact. 
But as he had not. thought proper to denj' 
them, but, in my opinion, substantially con- 
fessed every thing, to show that the court had 
no jurisdiction of the cause; I consider myself 
bound to order these ejectments to be dis- 
missed, and do accordingly order them to be 
dismissed with costs. 

Mr. William Tilghman, one of the counsel for 
the defendants, quoted a case in Saviry's Ee- 
ports (page 12), which Judge Iredell thought 
much in point, and meant to have declared so, 
in delivering his opinion, but inadvertently omit- 
ted it. 

See Worlay v. Harrison, Dyer, 249; 2 Inst. 
215; 21 Viner, 535, 536, tit. "Vacat" 

Here one of the counsel interfered, and asked 
the judge whether he would order costs in a 
case where he declared the court had no juris- 
diction. 

The judge answered, that that circumstance 
did not occur to him; he acknowledged he had 
committed a mistake in that part of the order. 
But, if it was in his power, he would order 
double costs, 

NOTE, In the case of Brown v. Arhunkle 
[Case No, 1.990], in the circuit court, at Octo- 
ber term, 1806, it appeared, upon bill and an- 
swer on the equity side of the court, that the 
lessor of the plaintiff was a citizen of the state 
of New York, and the defendant was a citizen 
of Pennsylvania; that the former was a mem- 
ber of the population company, who had pur- 
chased extensive tracts of land, on the north- 
western boundary of Pennsylvania; that the 
land, so purchased, was held by trustees (all 
citizens of Pennsylvania) for the use of the 
company; that the trustees had conveyed to 
the lessor of the plaintiff his portion of the 
land (including the premises mentioned in the 
declaration) in severalty; and that the present 
ejectment was founded upon that conveyance. 

The defendant, upon these facts, and upon the 
authority of Maxfield v. Levy, and Hurst v. 
Hurst [Case No. 6,929], moved to strike from 
the record this ejectment, and others in the 
same predicament. But the motion was over- 
ruled by the court; and this distinction taken: 

Washington, Justice. In the cases cited, the 
deeds were.executPd. with a collusive intention, 
to give a jurisdiction to the court, which the 
court could not possess without them. The ob- 
jection proceeded on two grounds: 1st. On the 
equity of the statute provision, which declares, 
that a suit shall not be maintained in a federal 
court, by the assignee of a promissory note, or 
other chose in action (with the single exception 
of foreign bills of exchange) -unless it could have 
been brought there by the original party. And, 
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2d. On the manifest attempt, by a fraud, to 
create jurisdiction. But in the case now under 
consideration, the lessor of the plaintiff would 
have had a right, as a citizen of New York, to 
apply to the equity side of the court, to compel 
the trustees to convey his share of the trust es- 
tate to him: and if the trustees have only vol- 
untarily made a conveyance, which the court 
would have decreed, surely we cannot call it a 
fraudulent deed, or refuse to take cognizance 
of a suit founded upon it, between a citizen of 
New York, and a citizen of Pennsylvania. 
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Case No. 9,3SS. 

MAXWELL et al. v. The BROTHERS and 
The LADY FRANKLIN. 

[1 Chi. Leg. News, 73.] 

Circuit Court, N. D. Illinois. 1869.1 

CoLLisio:^— Steam Vessei^ — Crowded Hakbou — 
Duty to Slow Down — Both in Fault. 

[It is the duty of all vessels, and especial- 
ly such as are propelled by steam, on entering 
a narrow and crowded harbor, to slow down. 
A steam vessel violating this rule will not be 
exonerated from blame in case of collision, al- 
though the colliding vessel was also in fault in 
taking the wrong course, and for not signaling.] 

[Appeal from the district court of the 
United States for the Northern district of 
Illinois. 

[This was a libel in admiralty by John 0. 
Maxwell and others, owners of the schooner 
Supply, against the steamtug Brothers and 
the propeller the Lady Franklin, for dam- 
ages resulting from a collision. From a de- 
cree of the district court in favor of libel- 
ants (Case No. 1,969), the owners of the pro- 
peller appeal.] 

Miller, Van Arman & Lewis, for libellants. 
Rae & Mitchell, for the Lady Franklin. 
H. F- White, for the Brothers. 

DAVIS, Circuit Justice. This was a cause 
of collision in the Chicago harbor, and near 
its entrance. The district court found the 
tug, schooner, and propeller were each in 
fault, and decreed that each should pay one- 
third of the loss. The schooner and tug 
were satisfied with the decree, but the pro- 
peller took an appeal; and the sole question 
is whether the decision against her is cor- 
rect. 

The tug was proceeding with the schooner 
towards the lake, and, after passing through 

1 [Affirming Case No. 1,969.] 



Rush Street bridge, ci-ossed to the north side 
of the river without signaling the propeller, 
(which was then entering the harbor,) or ob- 
taining her permission to do so. In the ab- 
sence of this signal or permission, the tug 
should have kept to the starboard side of 
the river; and because she did not, was in 
fault. 

It is insisted on the part of the propeller, 
as she kept her own side of the river, she 
was free from blame. This position is not 
well taken. It is the duty of all vessels, 
especially those propelled by steam, in enter- 
ing a naiTow harbor like the Chicago river, 
where the dangers of navigation are much 
greater than in the open lake, to use great 
caution. The interests of commerce, as well 
as the safety of life and property, impera- 
tively require that courts should enforce this 
duty. No steamboat should enter a harbor 
like this, where different kinds of vessels 
are constantly passing, without cheeking 
down her speed to a point that would allow 
only a proper steerage way, and at the same 
time leave the boat under easy control. The 
master of the Franklin failed to check the 
speed of his boat down to this point, al- 
though the tug and tow were in plain sight, 
descending the river. If this plain duty had 
been performed, this collision would not 
have occurred; or had it occurred, would 
not have been so disastrous. 

The fault of the tug in taking the wrong 
side of the i*iver did not excuse or palliate 
the fault of the Franklin. The Franklin 
was bound to reduce her speed, in proper 
season, to the necessary i-ate, regardless of 
the conduct of the tug in violating the or- 
dinai'y rules of navigation. In no other 
waj', in ease of collision, could she be freed 
from responsibility. 

But, it is said, if the Franklin was in fault, 
the court erred in the rule of assessment of 
damages. This may, or may not, be true; 
but, if tnie, the error is in favor of the 
Franklin, of which she cannot complain. 

The only serious question in this case is, 
whether the Franklin should not have been 
made to pay one-half of the loss. 

The decree of the district court is affirmed. 
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Case No. 9,323. 

MAXWELL et al. v. CALL et al. 

[2 Brock. 119.] i 

Circuit Court, D. Virginia. Nov. Term, 1823. 

Real Puopertt— Devise — Issue — Rule of Per- 
petuities. 
A testator devises his estate to his four broth- 
ers and sisters, and to their children; but if 
"they should all die without leaving any is- 
sue of the body of either of them alive at the 

1 [Reported by John W. Brockenbrough, Esq.] 
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time of the death of the survivor of them; or 
if such issue should all die before attaining the 
age of twenty-one years aforesaid, then I desire, 
&e." The term "issue" comprehends as well 
the more remote descendants as the children of 
the devisees, and, consequently, the remainder 
over 5s too remote, being limited to take eflcect 
on a contingency which may not happen during 
a life in being, and twenty-one years afterwards. 

[This was a bill in equity by Maxwell 
ana others against Call, executor of Means, 
and othersj 

MABSHAIiI/, Circuit Justice. This suit is 
brought on the chancery side of this court, 
for one moiety of the residuary estate of 
Robert Means, deceased, which the plaintiffs 
claim under his will. The testator directs 
his whole estate to be sold, and the proceeds 
to be invested in stock, at the discretion of 
his executors. After several legacies, he di- 
rects the residue to be divided into four 
equal parts, and gives the dividends or in- 
terest of one of the said parts to his sister, 
Nancy Maxwell, during her life, and after 
her death, he gives the principal of the said 
fourth part to all and every of the children 
of the said Nancy Maxwell who may attain 
to the age of twenty-one years. In case of 
infancy, the children to be maintained on 
the dividends; but if the said Nancy Max- 
well should die without leaving any issue of 
her body alive at the time of her death, or 
all such issue of her body should die before 
attaining to the age of twenty-one years, 
then he gives the principal of the said fourth 
part in the same manner, and to the same 
persons, as the other three-fourths are given. 
The other three-fourths are given— one to his 
brother, William Means, for life, and after- 
wards to his children; one to his brother, 
George Means, for life, and afterwards to his 
children; and the other to his sister, Eliza- 
beth Means, for life, and afterwards to her 
children, in the same words as are used in 
the bequest to Nancy Maxwell and to her 
children. Then comes the following clause: 
"But if the said Nancy Maxwell, William 
Means, George Means, and Elizabeth Means, 
should all die without leaving any issue of 
the body of either of them, alive at the time 
of the death of the survivor of them, or if 
such issue should all die before attaining the 
age of twenty-one years, as aforesaid, then 
I desire the said stock to be divided into 
three equal parts, to be disposed of as fol- 
lows, &c." 

Nancy Maxwell, in the will mentioned, is 
dead, leaving the complainant, W. M. Max- 
well, her only child, who has attained his 
age of twenty-one years. George and Wil- 
liam Means died intestate, and without is- 
sue, in the lifetime of Nancy Maxwell. 
Elizabeth Means intermarried with William 
Ker, who is since dead. She is a plaintiff 
in the bill, and the infant plaintiff, Robert 
Ker, is her only child. The complainant, 
William M. Maxwell, claims two-fourths of 
the said stock, and prays that a moiety of 

IGfed.cas. — 76 
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the lands may be conveyed to him, instead 
of its remaining in the hands of the executor, 
to be sold as directed in the will. He eon- 
tends that, on his attaining his age of twen- 
ty-one years, and the death of his mother, 
his rights became absolute by the happening 
of the contuigency on which the legacy was 
to vest, and that he is also entitled to one 
moiety of the shares of George and William 
Means immediately, and to the whole prop- 
erty, should Elizabeth then die without leav- 
ing any child alive, or should that child die 
before attaining his age of twenty-one years. 
If this be not the proper construction of the 
will, he insists that the limitation over is 
too remote, and therefore void. The execu- 
tor resists this claim, and contends that the 
limitation over is not too remote, and that 
nothing vests absolutely in the legatees until 
the death of Elizabeth Ker, who is the sur- 
vivor of the four legatees for life. 

Considering the bequests to the children of 
each of the testator's brothers and sisters 
separately, without taking into view the 
effect which the ultimate limitation in re- 
mainder may have on them, it is very clear 
that the portion allotted to the children of 
Nancy Maxwell, would vest absolutely in 
the plaintiff, William M. Maxwell. His 
mother is dead; he is her only child; and he 
has attained his age of twenty-one years. 
The contingencies mentioned in this part oi 
the will have all happened, and the title of 
William M. Maxwell to one-fourth of the 
fund is complete, so far as it depends on this 
pai-t of the wiU. 

The legacies to the children of George and 
William Means can never take effect, they 
having both died without issue. It becomes, 
therefore, necessary to inquire, whether the 
two-fourths devised to the children of these 
two brothers be disposed of during the life 
of the survivor of the testator's sisters, in 
the clause which gives the whole property 
over, if there be no issue of any of the broth- 
ers and sisters living when that event takes 
place, or whether there be an intestacy for 
that time. And in making this inquiry, the 
court will also consider the influence which 
this clause may have on the preceding be- 
•quests. The words are: "But if the said 
Nancy Maxwell, George Means, William 
Means, and Elizabeth Means, should all die 
without leaving any issue of the body of 
either of them alive at the time of the death 
of the survivor of them, or if such issue 
should all die before attaining the age of 
twenty-one years, as aforesaid, then I give 
the said stock, &c." It is very clear, that 
this limitation over must take effect with 
respect to the whole property at the same 
time, and on the happening of the same 
event. No interest can vest in the remain- 
derman under this clause, in the stock de- 
vised to the children of George and William, 
until it also vests in the stock devised to 
Nancy Maxwell and Elizabeth Means. It is 
entirely unimportant whether these words 
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create cross remainders among the four fam- 
ilies of the legatees until the death of the 
survivor, and the happening of the contin- 
gency on which the ultimate limitation is 
made to depend, or the testator is intestate 
until that contingency happens, with respect 
to those two-fourths, because the property 
passes for that time to the plaintiffs, under 
either construction. The real and only in- 
quiry is, as to the effect of the last clause 
on the whole of the property in any event 
which can now happen. 

The intex-est is given to Nancy Maxwell 
for her life; the principal is given to such 
of her children as may attain to the age of 
twenty-one years. If the clause stopped 
here, the remainder would vest in any child 
who should attain the age of twenty-one, 
to open and let in others who should after- 
wards attain that age. The will proceeds: 
"But if the said Nancy Maxwell should die 
without leaving any issue of her body alive 
at the time of her death, or all such issue 
of her body should die before attaining to 
the age of twenty-one years," then the prop- 
erty is given over. The word "issue" is 
known to comprehend, in its usual sense, all 
issue to the latest time. Nancy Maxwell is 
not dead without issue of her body, al- 
though she may have no child living, so 
long as any of her descendants in the direct 
line remain. Is there any thing in this will 
to confine the meaning of the term to chil- 
dren? I think there is nothing. The will is 
penned with great attention to technical lan- 
guage, and it is not to be presumed that tech- 
nical tei-ms are used without a knowledge of 
their meaning, and an intention to use them 
in their legal sense. The term "children" 
is abandoned in this part of the will for 
"issue," because the latter word conveyed 
the meaning of the testator. If he intended 
that, if Nancy Maxwell should have children 
who should die under twenty-one, leaving 
children, those last mentioned children 
should represent their parent, and take the 
property given to "her, he has used the very 
words which would produce that effect. No 
intent is discovered by the words of the will, 
or in the relations of the parties, to alter 
the legal construction of these words. 

I proceed next to consider the last clause. 
"But if the said Nancy Maxwell, George 
Means, William Means, and Elizabeth 
Means, should all die without leaving any is- 
sue of the body of either of them alive at 
the time of the death of the survivor of 
them, or if such issue should all die before 
attaining the age of twenty-one years, as 
aforesaid, then I desire, &c." The word "is- 
sue" is unquestionably used in this clause in 
the same sense in which it is used in the 
particular bequests to the children and fam- 
ilies of each of his brothers and children. 
If, on the death of the survivor of his broth- 
ers and sisters, there should be no child of 
either of them living, but should be grand- 
children, they would not all be dead without 



issue, and the remainder would not take 
effect The only difficulty I have ever felt 
in the case remains to be considered. It de- 
pends on the meaning of the words, "if such 
issue should an die before attaining the age 
of twenty-one years." Does the word "such" 
restrict the issue which may take to those 
which are living at the death of the sun-ivor, 
or may the issue of such issue take? If, for 
example, on the death of Elizabeth Ker, the 
survivor of the testator's brothers and sis- 
ters, the issue of all of them should be under 
the age of twenty-one years; if no one of 
the issue then living should attain the age of 
twenty-one, but should leave issue that do 
attain that age, would such issue take? Or 
would the property pass to those in remain- 
der? According to a literal intei"pretation 
of the words, it would pass to those in re- 
mainder; but I think the will discloses 
enough to show that this was not the intent 
of the testator. Three of his brothers and 
sisters had no children, certainly, at the 
date of the will. The testator, therefore, 
could have no affection for them, but as the 
descendants of his brothers and sisters. In 
this view, his desire to provide for them 
would extend to the whole family, and not 
be limited to their children, or to such issue 
as might happen to be living at the death of 
the survivor, to the exclusion of those who 
might be born afterwards. He obviously 
prefers all the descendants of his brothers 
and sisters to the more remote relations who 
are the remaindermen. To provide for those 
descendants, per stirpes, is his primary ob- 
ject The provision for the more remote rela- 
tions, is postponed tni the extinction of the is- 
sue of his brothers and sisters. This primary 
intent, I think, though with some doubt, must 
prevail, and if all the issue alive at the 
death of the survivor should be under age, 
and should die under age, leaving that is- 
sue, I think such issue would take. If I am 
correct in this, the remainder is too remote, 
because it is limited to take effect on a con- 
tingency which may not happen during a 
life in being, or twenty-one years after- 
wards. 

If I am correct in this, the plaintiffs are 
entitled, and I perceive no objection to di- 
recting a conveyance of the lands, instead of 
leaving them to be sold by the executor, it 
being understood, that the terms on which 
such conveyance shall be made, are ad- 
justed between the parties. 
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MAXWELL V. The POWELL. 

[1 Woods, 99.] 1 

Circuit Court, D. Louisiana. Not. Term, 1870. 

Carriers — Failure to Deliver Goods — Con- 
necting Lilies— Offset of Freight—Shipping 
— General Creditor— Common Law Action — 
Maritime Liens. 

1. It is no reason way a libellant should 
not recover for the failure of tie defendant to 
deliver goods according to contract, that no 
-credit is given for the freight earned by defend- 
ant in carrying other goods. Such claim should 
he set up by cross libel. 

2. Goods were shipped at New Orleans on 
the Caddo for JefEerson. Texas, and a through 
bill of lading given. At Shreveport the trip 
of the Caddo terminated, and all the goods, with 
the bill of lading were transferred to the Powell. 
She delivered a part of the goods and demanded 
freight from the owner. In a suit to recover 
the value of a portion of the goods which was 
not delivered by the Powell, lield, that she was 
liable for the goods lost and could not turn the 
libellant over to the Caddo for his remedy. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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3. A general creditor of a sTiip has no lien 
on the vessel. 

4. When she is attached by process from a 
common law court, nothing is or can be seized 
but the interest of the owner remaining after 
the maritime liens are satisfied. 

5. A sale under such seizure conveys only the 
title of the owners subject to the maritime liens. 

6. The ffet that the proceeds of the sale 
were absorbed in the payment of certain pre- 
ferred maritime liens, and were not sufficient 
to pay them in full, so that the attaching credit- 
ors received nothing, does not relieve the vessel 
from other maritime liens. A common law 
court is without power to divest maritime liens 
except by payment. 

[Cited in Crosby v. The Lillie, 40 Fed. 368.] 

[Appeal from the district court of the 
United States for the district of Louisiana.] 
In admiralty. 

Wm. M. Randolph, for libellant. 
Gustavus Schmidt, for claimant. 

WOODS, Circuit Judge. The libellant 
claims to recover the sum of three hundred 
and twenty-five dollars and seventeen cents, 
by reason of the failure of defendant ta de- 
liver goods of that value, the property of li- 
bellant, which the defendant received at 
Shreveport, Louisiana, and undertook to 
ti-ansport to Jefferson, Texas. One Nicholas 
Quizzaro, claimant, intervenes and defends 
upon the following grounds: 1. Because the 
libellant has failed to establish his demand 
by proof. 2. Because he refuses to do justice 
by giving credit for the freight earned by the 
steamer in transporting the goods of libellant 

3. Because libellant should have proceeded 
against the steamer Caddo, with which the 
contract of affreightment was made, and by 
whose master the bill of lading was signed. 

4. Because the claimant purchased the steam- 
er Powell at a judicial sale made by order 
of the 4th district court of the parish of 
Orleans, in the state of Louisiana, in an ac- 
tion of foreign attachment against the own- 
ers. 5. Because the proceeds of said judicial 
sale were absorbed by the claims of privi- 
leged creditors, so that the attaching credit- 
ors received nothing, and if libellant had 
intervened in the ease he would have received 
nothing. 6. And, finally, because the libellant 
has slept upon his claim and is not entitled 
to the aid of this court. 

Of these defenses in their order: 

(1) I am satisfied, from a careful scrutiny 
of the testimony, that the claim of libellant 
is established. The captain of the Powell 
admitted in substance the receipt of the goods 
for carriage from Shreveport to Jefferson. 
He admitted the failure to deliver the goods 
at Jefferson; promised to bring them up on 
his next trip and failed to do so. He agreed 
to pay their value, and said he had paid it 
to Phelps & Co., correspondents of libellant 
in* Shreveport, which was 'false. The value 
of the goods is sufiiciently established by the 
testimony of libellant and of his clerk. 

(2) If the defendant has any claim against 
libellant for freight it should have been set 
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up by cross libel, and the failure of defendant 
or claimant to do this cannot be alleged as 
a reason why libellant should not recover. 

(3) It appears from the evidence that the 
goods of libellant were shipped at New Or- 
leans on board the steamer Caddo, and a 
through bill of lading given by the Caddo, 
At Shreveport the trip of the Cad4o terminat- 
ed, and the goods with the bill of lading 
were transferred to the Thomas Powell, She 
carried the larger part of the goods to .Tef- 
fei-son, but failed to deliver the portion sued 
for in this action. Her master presented the 
bill of lading issued by the Caddo and de- 
manded freight of the libellant. In undertak- 
ing to cany the goods from Shreveport to 
Jefferson, under the Caddo's bill of lading, 
she assumed the duties and responsibilities 
of a common carrier, and after delivering 
a portion of the goods and demanding freight, 
it is too late for her to claim exemption from 
liability and to turn the libellant over to the 
Caddo for his remedy. 

(4) The main and interesting CLuestion in the 
case is, whether the sale of the Powell, in 
a proceeding by foreign attachment in the 
state court of Louisiana, divests the lien of 
the libeUant? 

The record of the state court, which has 
been submitted to us, shows that the suit 
in attachment was brought by the plaintiffs 
in attachment to recover the amount of a 
debt due generally from the owners of the 
Powell to the plaintiff; that the owners were 
nonresidents of the state of liouisiana, but 
that they had property, to-wit, the steamer 
Thomas Powell, situate in the parish of Or- 
leans in said state. The steamer was seized 
by virtue of the writ of attachment, and was 
sold. Cei-tain seamen and material men in- 
tervened, and their claims exceeded the 
amount for which the steamer sold. A gen- 
eral creditor of a shipowner has no lien on 
the vessel. When she is attached by process 
from a common law court, nothing is taken 
or can be taken, but the interest of the owner 
remaining after the maritime liens are satis- 
fied. The seizure does not reach them. The 
thing taken is not the whole interest in the 
ship, and the only interest which this pro- 
cess can seize is a secondaiy and subordinate 
interest, subject to superior and paramount 
claims of lien holders. ' Under the attachment 
process from the state court, nothing was 
legally in the custody of the sheriff but the 
interest of the owner, whatever it might 
prove to be after the liens were adjusted. 
The common law process was not a proceed- 
ing in rem to charge the vessel with the 
debt, for the creditor had no lien upon her, 
and the court no jurisdiction over anything 
but the owner's residuum. The whole ship 
could not be sold so as to convey an absolute 
right of property to the purchaser. 

The constitution and laws of the United 
States confer the entire admiralty and mart- 
time jurisdiction expressly upon the national 
coui-ts, and admiralty and maritime liens 



are therefore outside of the line which marks 
the authority of a common law court of a 
state and excluded from its jurisdiction. And 
if a common law court sells the vessel to 
which the lien has attached upon condem- 
nation to pay the debt, or on account of its 
perishable condition, it must sell subject to 
the maritime liens, and they will adhere to 
the vessel in t^e hands of the purchaser and 
of those claiming under him. Certain Logs 
of Mahogany [Case No, 2,559]; Poland v. 
The Spartan [Id. 11,246]; The Bolivar [Id. 
1,610]. While, therefore, we hold that the 
judicial sale by order of the state court con- 
veyed the title of the owners to the purchas- 
ers, it did not divest the maritime liens, but 
the purchaser took subject to those liens. 
The defense, that the proceeds of the ves- 
sel under the sale in the state court, w^ere 
not sufficient to pay prefeired liens, it seems 
to me is not tenable. Non constat, that the 
vessel would have brought sufiBcient to pay 
all liens, if sold by an order of a court of 
admiralty, by which the title to the steamer 
itself would have been conveyed. The pur- 
chase price at the sheriff's sale may have 
been insufficient to pay the claims of inter- 
vening lien holders because the purchaser 
knew that he was not receiving an unineum- 
bei-ed title. 

It only remains to consider whether the 
libellant has lost his lien by delay. An ex- 
amination of the testimony satisfies me that 
he has been quite vigilant in the assertion of 
his claim. It is not pretended that he had 
any actual notice of the proceedings in the 
state court. He endeavored to have the Pow- 
ell seized both at Jefferson, Texas, and at 
Shreveport, and failing in these attempts, he, 
without unreasonable delay, commenced this 
proceeding. I am of opinion, therefore, that 
there should be a decree in favor of libel- 
lant against the Thomas Powell for the value 
of the goods not delivered. Decree accord- 
ingly. 

[See Case No. 1,573.] 
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MAXWELL T. WILLIAMS. 

[Hempst. 172.] i 

Superior Court, Territory of Arkansas. Jan., 
1832. 
Dismissal of Appeal— Release of Bail. 

1. After the dismissal of an appeal, the ap- 
pellate court has nothing further to do with the 
case. 

2. Delay in suing out execution releases bail 
under the statute. 

Appeal from Arkansas circuit court 
Before JOHNSON, ESKRIDGE, and CROSS, 
JJ. 

OPINION OF THE COURT. The record in 
this case shows the following state of facts: 
[Arden] Williams, the appellee, obtained a 
judgment before a justice of the peace, 
against Walter Tucker and James Bennett, 
on the 13th of March, 1830; and on the same 
day [John] Maxwell, the appellant, became 
bound as special bail for the stay of execu- 
tion, which expired on the 13th of July, 1830, 
On the 17th of August, upwards of a month 
after the expiration of the stay, an execution 
was issued on the judgment, and returned 
the 7th of September, indorsed "No property 
found." A scire facias was sued out on the 
9th of December following, requiring Max- 
well to show cause why an execution should 
not issue against him, jointly with Tucker 
and Bennett, and upon the same day an ex- 
ecution was awarded by the justice. Max- 
well appealed to the circuit couit, and at the 
first term thereafter, on the motion of Wil- 
liams, by his attorney, the appeal was dis- 
missed, and the judgment of the justice con- 
firmed. From this decision Maxwell pi-ayed 
an appeal to this court. 

Two^ points are relied on to reverse the 
judgment: First, it is contended that the cir- 
cuit court erred in confirming the judgment 
of the justice, after dismissing the appeal; 
and, second, that Williams, by failing to is- 



sue execution on his judgment for upwards 
of thirty days after the expiration of the 
stay, released the special bail. It will be 
necessary only to notice the first objection. 
After dismissing the appeal, it is very clear 
that the circuit court had nothing further 
to do with the case. It then stood before the 
justice of the peace in the same situation it 
did before the appeal was prayed. If the ap- 
peal had been entertained Maxwell undoubt- 
edly had the right to show cause why an ex- 
ecution should not issue against him in the 
same manner he could have done upon the 
return of the scire facias before the justice. 
Upon the second point, were it necessary to 
decide, there would be a unanimity of opin- 
ion, that the delay to sue out execution re- 
leased the bail. Execution must be issued 
against the principal immediately on the ex- 
piration of the stay. Ter. Dig. 392. Judg- 
ment reversed. 



1 [Reported by Samuel H. Hempstead, Esq.] 
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In re aiAY et al. 

[7 Ben. 238; i 9 N. B. B. 419.] 

District Court, S. D. New York. March 28, 
1874. 

Bankruptcy— Provable Debt— Rent — Mosthlt 
Instalments— Time op Bankruptcy. 

1. Premises were leased by C. to M. & B., 
by lease dated February 17th, 1871, and ex- 
piring May 1st, 1873. The rent was payable 
monthly, the rent for January, 1873, becoming 
due February Isi^ 1873. On the 28th of De- 
cember, 1872. a petition in bankruptcy was fil- 
ed against M. & B., and the adjudication was 
made before February 1st, 1873. C. filed a 
proof of debt for the rent from January 1st, 
1873, to May 1st, 1873, to which the assignee 
objected: Mdd, that, under the 19th section 
of the bankruptcy act [of 1867 (14 Stat. 525)], 
the rent for that period was not provable. 

[Cited in Bailev v. Loeb, Case No. 739; Re 
Hufnagal, Id. 6,837.] 

2. The words "time of the bankruptcy," in 
that section, mean the time of the filing of the 
petition. 

[In the matter of August May and Aaron 
Berwin, bankrupts.] 

By the register: 

[I, the undersigned register in charge of 
the above entitled matter, do hereby certify 
that the firm of T. H. & T. W. Conkling 
have proved a claim before me against the 
said estate, of one thousand one hundred 
and one dollars and sixty-four cents, for 
rent of premises leased by them to the bank- 
rupts from the 1st day of May, 1871, to the 
1st day of May, 1873, at a rental of three 
thousand five hundred dollars, payable 
monthly on the first day of each and every 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted by 
permission.] 
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month, beginning with the first day of June, 
1871, claiming the sum aforesaid as and for 
the rent due under the said lease, from 
January 1st, 1873, to Blay 1st of the same 
year, after crediting the sum of sixty-five 
dollars, paid them by the assignee for the 
use of said premises after the bankruptcy. 
The petition in bantruptey was filed on the 
28th day of December, 1872, the rent of said 
premises having been paid up to the 1st of 
Januaiy, 1873. The assignee objects to the 
proof on the grounds: (1) That after the 
bankruptcy he surrendered the premises to 
the landlords by delivering the keys to their 
agents. (2) That he hired the premises from 
the agent of the landlords, during the month 
of January, 1873, at a stipulated price of 
five dollars a day, and paid for the days he 
used and occupied the same, the sum of 
sixty-five dollars. (3) The assignee claims 
that the claim is not of the character speci- 
fied in section nineteen, and cannot, there- 
fore, under the last clause of that section, 
be allowed against the estate; that the lan- 
guage of the seventh clause of section nine- 
teen, providing that, "where the bankrupt 
is liable to pay rent, which rent falls due at 
fixed or stated periods, the creditor may 
prove for a proportionate part thereof up to 
the time of the bankruptcy," followed by 
the words in the last clause of the section, 
"no debt, other than those above specified, 
shall be proved' or allowed against the es- 
tate," in efl:ect forbids the proving of a 
claim for rent which accrued subsequently 
to the bankruptcy, and the parties desire 
said issue to be certified to the court for de- 
cision. Respectfully submitted.]2 

Brewster & Crowell, for lessors. 
T. Saunders, for assignee. 

BLATCHPORD, District Judge. T. H. & 
T, W. Conkling have proved a claim against 
the bankrupts for ?1,101 64 and interest 
from May 1st, 1873, "being a balance for 
rent of premises" let to the bankrupts by 
T. H. & T. W. Conkling, by a lease bearing 
date February 17th, 1871, and expiring May 
1st, 1873. The rent claimed in the proof is 
for the four months from January 1st, 1873, 
to May 1st, 1873, at the rate of $291 66 per 
month, less a credit of §65 00 as paid. The 
assignee of the banki-upts has filed with the 
register an objection to such claim and 
proof of debt, on the ground that the al- 
leged debt or claim is not provable against 
the said estate under the bankruptcy act, 
"for the reason that the said debt or claim, 
or any part thereof, did not exist at the 
time of the filing of the petition for the ad- 
judication of bankruptcy herein, to wit, the 
28th day of December, 1872." The register 
has taken testimony in the premises, not 
under an order made by him, in pursuance 
of general order No. 34, on a petition to him 
for the re-examination of the claim, but ap- 

2 pTrom 9 N. B. R. iigj " 
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parently by the consent of the parties. 
Thereupon the register has certified to the 
court, under section 4 of the act, the ques- 
tion or issue as to whether the claim should 
be allowed. He also has certified the testi- 
mony and the proof of claim. The lease 
forms a pait of the testimony. 

The petition in bankruptcy was filed on 
the 28th of December, 1872. The rent under 
the lease was fully paid up to the 1st of 
January, 1873, before the petition in bank- 
ruptcy was filed. The rent reserved by the 
lease was payable monthly, on the first day 
of each month, at the rate of §3,500 per 
year. The lease was for two years from the 
1st of May, 1871. The first rent became pay- 
able on the 1st of June, 1871. The rent for 
the month from January 1st, 1S73, to Feb- 
ruary 1st, 1873, did not become payable till 
February 1st, 1873. The adjudication of 
bankruptcy was made before February 1st, 
1873. 

The 19th section of the act provides, "that 
all debts due and payable from the bankrupt 
at the time of the adjudication of bankrupt- 
cy, and all debts then existing but not pay- 
able until a future day, a rebate of interest 
being made when no interest is payable by 
the terms of contract, may be proved against 
the estate of the bankrupt. * « ■? Where 
the bankrupt is liable to pay rent or other 
debts falling due at fixed and stated periods, 
the creditor may prove for a proportionate 
part thereof up to the time of the bankrupt- 
cy, as if the same grew due from day to 
day, and not at such fixed and stated peri- 
ods. If any bankrupt shall be liable for 
unliquidated damages arising out of any 
contract or promise, « * * the court may 
cause such damages to be assessed in such 
mode as it may deem best, and the sum so 
assessed may be proved against the estate. 
No debts other than those above specified 
shall be proved or allowed against the es- 
tate." 

It is contended, for the lessors, that this 
claim for rent was, under the leth section, 
a debt existing at the time of the adjudica- 
tion of bankruptcy, but not payable until a 
future day, and that, therefore, it may, by 
the terms of that section, be proved against 
the estate. The case is sought to be likened 
to that where an article is purchased to be 
paid for in instalments, at fixed periods, 
and only part of the instalments are paid 
before an adjudication of bankruptcy, in 
which case, it is contended, the vendor can 
prove his debt for the remaining instal- 
ments, a rebate of interest being made if 
no interest is payable by the terms of the 
contract. This might be so if there were 
not a special provision for the case of rent 
falling due at fixed and stated periods. And 
there seems to be a reason for such special 
provision in regard to rent, in the fact that, 
where an article is purchased, the considera- 
tion is, or is assumed to be, executed, while, 
in the case of rent, the consideration is as- 
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sumed to be not executed, but executory, 
the use and occupation being in futuro. 
But, -whatever the terms of payment of rent 
may be, the creditor may prove for a pro- 
portionate part thereof up to the time of the 
bankruptcy, as if the same grew due from 
day to day, and not at the periods fixed by 
the contract of letting. The provision in re- 
gard to rent not yet due, and to proving for 
a proportionate part of it, "with the further- 
provision that no other than the specified 
debts shall be proved, makes it entirely plain 
that this debt, as proved, cannot be allowed. 
Whatever is not provable will not be dischar- 
ged. The provisions in regard to what debts 
may be proved are arbitrary, but such pro- 
visions do not affect the existence' or validi- 
ty of such debts as are not provable, nor 
does a discharge release them. If the debt 
is provable, it comes in for a dividend, and 
can, unless it is an excepted debt, be dis- 
charged. If it is not provable, it does not 
come in for a dividend, but it will not be dis- 
charged. 

The words "the time of the bankruptcy" 
mean the time when the petition was filed, 
to which tinje the adjudication relates. The 
rent to that time has been paid. The ob- 
jection of the assignee to the proof of debt, 
as made, is sustained, and the claim set 
forth in the proof of debt is disallowed. 

[For subsequent proceedings in this litigation, 
see Case No. 9,328.] 
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In re MAY. 

[2 Gin. Law Bui. (1877) 152.] 

District Court, S. D. Ohio. 

BANKKupTcr — Homestead — Exemption — Moht- 

G.4GED PrOPEKTT — ^PROCEEDS PROM SaLE. 

1. The head of the family, owning hut a 
single piece of real estate, ujron which he re- 
sided with his family, but which was mortgaged 
by himself and wife for more than its value, 
after condition broken, under the esemption 
laws of Ohio, is not the owner of a homestead. 

2. Such head of family is entitled to hold 
exempt from execution and sale personal prop- 
erty, to be selected by him, not exceeding in 
value five hundred dollars. 

3. Where all the personal property owned 
oy him at the commencement of the proceed- 
ings in bankruptcy was covered by a chattel 
mortgage, he could make no such selection, and 
the assignee had no authority to set ofiE the 
property to him. 

4. Under such circumstances, the bankrupt 
would be entitled to the exemption out of the 
proceeds of such personal property; and, upon 
his application, the court would, direct its pay- 
ment by the assignee. 

[In the matter of Henry May, a bankrupt] 

E. Devor, for bankrupt. 
"M. Kary and Howard Douglass, for as- 
signee and general creditors. 

SWING, District Judge. This case comes 
before me upon the application of the bank- 
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rtipt for the allowance of five hundred dollars 
in lieu of a homestead. The facts upon which 
the application is based are as follows: The 
bankrupt is the head of a family, and, at the 
time of filing his petition in bankruptcy, was 
the owner of a house and lot in the town of 
Piqua, Ohio, and which was then, and now 
is, occupied by him as the residence of him- 
self and family, and was not the owner of 
any other real estate. That there are valid 
mortgages upon said property, in whose exe- 
cution the wife of the bankrupt joLued, and 
which, the bankrupt claims, amount to more 
than the value of the prdpei-ty. The personal 
property of the bankrupt consisted of a stock 
of drugs, upon which there was a chattel 
mortgage of one thousand dollars. This prop- 
erty was sold, and realized to the assignee 
about fifteen hundred dollars after the pay- 
ment of the mortgage, and which remains in 
his hands for distribution. 

Among other provisions of the bankrupt 
law [of 1867 (14 Stat. 517)] relating to ex- 
emptions is the following: "And such other 
property not included in the foregoing excep- 
tions as is exempted from levj" and sale on exe- 
cution, or other process or order of any court, 
by the laws of the state in which the bank- 
rupt has his domicil at the time of the com- 
mencement of the proceedings in bankruptcy, 
to an amount not exceeding that allowed by 
such state exemption laws in force in the year 
eighteen hundred and seventy-one." By the 
laws of Ohio, the head of each family is en- 
titled to hold exempt from sale on execution 
a homestead, not exceeding in value the sum 
of one thousand dollars; and, if he be not the 
owner of a homestead, he is entitled to hold 
exempt from execution and sale personal prop- 
erty to be selected by him, not exceeding in 
value five hundred dollars. It is further pro- 
vided by the laws of Ohio that when a home- 
stead shall be charged with liens, some of 
which shall preclude the allowance of a home- 
stead to either the head of a family, or the 
wife, and others of the liens do not preclude 
the allowance of such homestead, and a sale 
of such homestead is had, then, of the pro- 
ceeds of such sale, after the payment of the 
liens which preclude the allowance of a home- 
stead, the balance, not exceeding five hun- 
dred dollars, shall be awarded in lieu of such 
homestead. 

It is objected that the bankrupt is not en- 
titled to the allowance prayed for, because 
he is the owner of a homestead. If the bank- 
i-upt, within the spirit and meaning of the 
Ohio law, is the owner of a homestead, the 
allowance must be refused. In a general 
sense, the bankrupt may be said to be the 
owner of a homestead; he is in the possession 
of a house and lot, and holds a deed therefor; 
but he has executed mortgages upon it for a 
greater amount than the value thereof, and 
these mortgages are overdue. 

The doctrine of the supreme coiui; of Ohio 
is, that as between the parties to a mortgage 
and those claiming under them, the legal 
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title to the mortgaged premises, Is vested In 
the mortgagee. Rands v. Kendall, 15 Ohio, 
671; Allen v. Everly, 24 Ohio St. 97. And 
this is in accordance with the decision of the 
supreme court of the United States in the case 
of Prohst V. Beach, 10 Wall. [77 U. S.] 519. 
It can make no difference that the mortgagee 
held the legal title for the mortgagor. He 
could not be divested of it until payment in- 
full of the amount due upon the mortgage, 
and he could commence proceedings at once 
to obtain possession of the premises. Giving 
to these laws that liberal construction to 
which exemption laws are entitled, I am of 
the opinion that the bankrupt was not the 
owner of a homestead within their spirit and 
meaning. 

It is further objected that the exemption in 
lieu of a homestead can only exist as to per- 
sonal property, and that to be selected by the 
bankrupt; that no demand was made by him 
before the sale of the property; and that there 
is now no personal property belonging to the 
estate which can be selected. It must be 
kept in mind that the entire personal property 
from which a selection could have been made 
had been mortgaged by the bankrupt, and as 
agamst the mortgagee he had no right to ex- 
emption. Although the amount of the mort- 
gage was less than the value of the property, 
its lien and title extended to each and every 
part thereof, and even if demand had been 
made, the assignee had no light to permit 
him to take any portion thereof, or to set off 
to him any part of it. To have required of 
him, therefore, to have made a demand upon 
the assignee for this exemption, would have 
been requiring of him what the law never 
does, to do a vam thing. It was the duty of 
the assignee to proceed and sell the property, 
and pay the amount of the mortgage upon it, 
and distribute the balance according to law 
under the order of the court. This he is ready 
to do, and I think the bankrupt is entitled, to 
receive from the fund in lieu of a homestead 
the sum of five hundred dollars. 

It having been suggested that .the mortgaged 
property might bring more than the amount 
of mortgage liens thereon, the order is sus- 
pended imtil that fact shall be ascertained. 



Case N"o. 9,327. 

In re MAY et al. 

Ex parte MASSACHUSETTS HOSPITAL 
LIFE INS. CO. 

[17 N. B. R. 192.] 1 

District Court, D. Massachusetts. Feb. 6, 1878. 

Bankruptct — Pabtseiiship — Joint and Sepa- 

KATE Creditors — ^Pkincipal and Sorety 

—Equitable Rights. 

1. "Where the individual property of one of 
the members of a firm is pledged for a debt of 
the firm, the creditor may, and indeed is bound 
to prove at the request of the separate creditors, 
his whole debt without deduction against the 
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joint assets; but can only prove the deficiencv, 
after disposing of the security, against the sepa- 
rate assets of such partner. 

2. Evidence is always admissible between prin- 
cipal and surety to show what their equitable 
nghts towards each other are. 

This case came up on the certificate of the 
register, the parties agreeing that the facts 
were truly set forth in the affidavit of the 
actuary of the Life Insurance Company in 
support of the proof. The company lent six- 
ty thousand dollars upon this note: 

"No. 5724. §60,000. Boston, July 10, 1875. 
For value received we promise to pay to the 
Massachusetts Hospital Life Insurance Com- 
pany, or order, in Boston, the sum of 

^Sixty thousand dollars 

in three years, with interest to be paid half 
yearly at the office of the said company in 
Boston, at the rate of six and one half per 
cent per annum until this note is paid in 
full. (Signed) May & Co., John J. May." 

At the foot is the memorandum: 

"Secured by mortgage of real estate in Bos- 
ton on Pleasant «& Pond Sts., Dorchester Av., 
& Romsey, Ct, duly recorded with Suffolk 
Deeds." 

John J. May was a member of the firm of 
May & Company, and the money was bor- 
rowed for and used by the firm; but the 
land mortgaged was the separate property 
of John J. May. The question certified was 
whether the amount of the note could be 
proved against the joint assets, without de- 
duction, 

L. S. Dabney, for Life Ins. Co. 

D. MeClure, for an objecting creditor. 

LOWELL, District Judge. I have been ask- 
ed to revise the decision given in Re Hol- 
brook [Case No. 6,588]. The argument has 
been ably presented, but the law is too well 
settled to be changed. Our statute has bor- 
rowed and put into the act itself the practice 
of the courts of bankruptcy, by which a cred- 
itor having security uppn the bankrupt's es- 
tate is to give credit for its value before prov- 
ing his debt. There was no such general 
rule in equity in England, and in settling the 
estates of insolvents deceased, or in wind- 
ing up insolvent corporations, or limited com- 
panies as they are called in England, a se- 
cured creditor could prove for his whole debt 
and retain his security besides, until he re- 
ceived full payment. By a late statute the 
proceedings in winding up cases are put on 
the footing of bankruptcy in this respect. 
In this country the rule in bankruptcy has 
been adopted in some of the states, and in 
others rejected, when no statute governed the 
point But whenever there has been a stat- 
ute upon the subject, it has followed the 
practice in bankruptcy, so far as I am in- 
formed. 

The insolvent law of Massachusetts con- 
tained a provision veiy much like that in our 
present statute, and, under it, the courts held 
that where two or more persons had given 
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tlieir joint and several promissory notes, and 
all, or even one of them had given security 
for its payment, the value must be deducted, 
before proof was made against either. Rich- 
ardson V. Wyman, 4 Gray, 353; Lancliton v. 
Wolcott, 6 Mete. [Mass.] 305, as explained :n 
Bank v. Bodman, 11 Gray, 134, in which the 
■decision was that a creditor may prove in 
full against a corporation, although he holds 
security on the property of a shareholder. 
It is not too much to say that Lancliton v. 
Wolcott, even as explained, has not met with 
approval. The general rule, both here and 
in England, is that the security which is to 
be valued and accounted for is that of the 
bankrupt against whose estate the proof is 
offered. Take the case of a surety pledging 
his own property for the debt of the prin- 
cipal; if this is to he applied before proof 
is made against the estate of the principal, 
the debt is cut in two and the surety proves 
for what he has paid or what his property 
has paid, while the creditor can only prove 
for what is left unpaid. This is unjust, both 
to the creditor and the surety, though the 
gain to the bankrupt's estate would be noth- 
ing. The equity rests on the sole ground 
that the secured creditor has something in 
his hands which the general creditors would 
have had but for the mortgage or pledge to 
him. Without this, they have no interest in 
the property, and no right to diminish his 
proof. This is admitted in the later cases in 
Massachusetts, as well as in all the cases de- 
cided under the bankrupt act [of 1867 (14 Stat 
517)]. Ex parte Gram [Case No. 3,343]; In 
re Bunkerson [Id. 4,157]; In re Anderson [Id. 
350]; Ex parte Parr, 1 Rose, 76; Ex parte 
Hedderly, 2 Mont. D. & D. 487; Ex parte 
Jones, 2 De Gex, P. & J. 554; Ex parte Tur- 
ney, 3 Mont D. & D. 576; Ex parte English 
& American Bank, 4 Oh. App. 49; Ex parte 
Peacock, 2 Glyn & J. 27; Ex parte Bowden, 
1 Deac. & 0. 135 ; Ex parte Manchester & Jji ver- 
pool Dist. Banking Co., L. R. IS Eq. 249, 3 
Gh. Div. 481; Rolfe v. Flower, L. R. 1 P. C. 
27; Ex parte Connell, 3 Deac. 201; Re Ghaf- 
fey, 30 IT. C. Q. B. 64. But this is now chan- 
ged by statute in Canada. Clarke, Insolv. 
1875, p. 255. Partners and their estates come 
under the rule for the reason that in bank- 
ruptcy the estates are -settled separately; the 
joint creditors are to have the joint assets, 
and vice versa; and although there is no 
contribution between joint and separate es- 
tates, unless there should be a surplus of 
one or the other, yet when the property of 
one is pledged for the debt of the other, a 
court of equity will apply the right of sub- 
rogation precisely as it would if the con- 
tracting parties, were not partners, and thus 
do justice to the different sets of creditors. 
Many of the cases above cited are cases of 
partners. 

It is true, as was argued, that there is 
nothing on the face of this note to prove that 
John J. May was the surety, and the firm the 
principals; but evidence is 'always admissi- 
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ble between principal and surety to show 
what their equitable rights towards each oth- 
er are. Indeed, it would be admissible against 
the creditor, if he was aware of the fact; so, 
of course, with the other fact that the land 
was the separate property of John J. May, 
the surety. It was argued that there was 
something to be found in the examination of 
one of the bankrupts, tending to show that 
this land should be treated as firm property 
by virtue of some sort of estoppel. It was 
not said to have been bought with the money 
or used in the business of the firm in fact, or 
to have been dedicated to the firm in any 
way, but to have been held out as part of the 
resources of the firm. It strikes me as im- 
probable that such an estoppel could be made 
out in any case. If it is so, the assignees 
must look to it, and have the property dis- 
ti-ibuted to the joint creditors. On this cer- 
tificate I have no right to look at the evi- 
dence, but must take the fact to be that it 
was the separate property of one partner. It 
follows, that the creditor may prove, and in- 
deed is bound to prove at the request of the 
separate creditors, his whole debt without de- 
duction, against the joint assets; but only 
the deficiency, after disposing of the securify, 
against the separate assets of J. J. May. 
Proof to stand, in full, against the estate of 
the firm. • 



Case ISTo. 9,328. 

In re MAY et al. 

[19 N. B. R. 101.] 1 

District Court, S- D. New York. March 15. 
1879. 

Baxk]{uptct — Partnership — Withdrawal of 

Money by Partner — Prauddlest Intent — 
* Knowledge op Insolvenot. 

Where one of the members of a firm has 
withdrawn moneys +herefrom with intent to 
use them for his private purposes, but such 
withdrawal was not fraudulent as against his 
copartners, the assignee o'f the firm cannot prove 
therefor against the separate estate of such 
partner, even if the firm estate was known to 
be insolvent at the time, and the withdrawal 
was made with knowledge of the insolvency. 

[Cited in Re Lloyd, 22 Fed. 91.] 

[In bankruptcy. See Case No. 9,325.] 

0. W. Bangs, for motion. 
T. Saunders, contra. 

CHOATE, District Judge. This Is a mo- 
tion to expunge a proof of debt filed by the 
assignee of the two banki-upts against the 
individual estate of Berwin, one of the bank- 
rupts. The deposition of the assignee avers 
"that the said Aaron Berwin, one of the said 
bankrupts, and a member of the firm com- 
posed of them, and called May & Berwin, in 
and before the filing of said petition (for ad- 
judication) was, and still is, justly and truly 

1 [Reprinted by permission.] 
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indebted to deponent, as assignee of said 
bankrapts, in the sum of thirteen thousand 
six hundred and fifty dollars, and interest, 
as hereinafter stated. That such indebted- 
ness has for consideration, and arose in the 
following manner: At the times hereinafter 
mentioned, said Aaron Berwin, being a co- 
paiiner in said firm, composed of himself 
and August May, both above named, and be- 
ing then insolvent, did fraudulently and 
with a view to benefit his separate estate 
and creditors, if any, at the expense of the 
creditors of said firm, draw out of and re- 
ceive of the firm bank account and assets 
the following sums of money, to wit: July 
11, 1872, five thousand dollars; July 15, 1872, 
one thousand five hundred dollars; August 
2, 1S72, one thousand five hundred dollars; 
November 26, 1872, five thousand six hun- 
dred dollars; altogether, thirteen thousand 
six hundred and fifty dollars, and thereupon 
paid twelve thousand eight hundred dollars 
of the same to George King, his brother-in- 
law, upon an alleged individual debt; that 
said money had been returned to the in- 
dividual estate of said Berwin." The execu- 
tors of one King, who proved a debt against 
th*e individual estate of Berwin, have taken 
these proceedings for the examination of this 
proof of debt, and now move that it be ex- 
amined. Some technical and formal objec- 
tions are made to the proof filed, which it is 
unnecessary to discuss, as they are suscepti- 
ble of amendment if the assignee of the joint 
estate has the right to make proof of this 
claim against the separate estate of Berwin. 
The facts shown in the case are that May 
and Berwin entered into copartnership in or 
about the year 1864, that Berwin put in six- 
teen thousand dollars as capital. The 
amount that May was to put in does not cer- 
tainly appear, but it was less than Berwin* 
was to put in. Both were to give their time 
and services in the business, and they were 
to share equally in the profits. They began 
under written articles, which appear to have 
been lost; and after the term ran out, they 
continued the business without articles or 
definite agreement as to the term of the part- 
nership. Interest was not allowed or paid 
on their capital accounts. The firm did busi- 
ness on credit, and at all times had occasion 
to borrow money to carry it on. In or about 
the year 1869, Mr. Berwin drew out funds 
which before that he had had invested in 
some other business, and he paid these mon- 
eys, to the amount of about forty-six thou- 
sand dollars, into the firm of May & Ber- 
win. This money stood on the books of the 
firm to the credit of an account opened un- 
der the name of P. Berwin & Bro.; but it 
was understood by both parties to be, and 
was in fact when paid in, the money of Ber- 
win. It was treated in all respects by the 
firm as money loaned by Berwin to the firm. 
Interest was allowed on it, and credited in 
the account. At the several times stated in 
the proof of debt, Berwin drew out of the 



firm's bank account the several sums there- 
in specified, and these payments were deb- 
ited to this account on the" books of the firm. 
There was no agreement whatever at the 
time the money was paid in, nor afterward, 
between May and Berwin as to the length of 
time that the firm should have the use of it. 
There was no agreement between them that 
it was, or was to be treated, as capital. 
While it was in the firm, the firm had the 
use of it, as of any other moneys borrowed. 
When Berwin drew out the sums above re- 
ferred to, amounting in all to thirteen thou- 
sand six hundred and fifty dollars, or at 
some of the times when he drew out paints of 
it. May objected to his doing so; but there is 
no evidence that he put his objection on the 
ground that in drawing it out Berwin had 
violated any partnership obligation towards 
him or any agreement between them. He 
testifies indeed that he did not suppose Ber- 
win had a right to draw it out, but he states 
no fact whatever tending to show that any 
agreement or obligation was violated in his 
doing so. The firm continued to do busi- 
ness, borrowing money, getting discounts, 
paying its notes and other obligations, buy- 
ing and selling goods, and enjoying a large 
credit, until the 13th of December, 1872, 
when it suspended payment, and on the 20th 
of the same month was put by its creditors 
into bankruptcy. At the time Berwin drew 
out these sums he had overdrawn his per- 
sonal account with the firm about nineteen 
thousand dollars, and May had overdrawn 
his about twenty-two thousand dollars. A 
critical examination of the assets and liabili- 
ties of the fiiTH would probably have dis- 
closed that as early as July, 1872, when the 
first of these sums mentioned in the proof of 
debt was drawn out, the capital of the firm 
was gone, and that when the last of them 
was drawn out the firm was insolvent; but 
the evidence does not warrant the conclusion 
that any of this money was drawn out when 
Berwin contemplated insolvency or bankrupt- 
cy, or with intent on his part to withdraw 
it from the firm creditors for the purpose 
of giving a preference in the distribution of 
the assets to his individual over his firm 
creditors. For aught that appears, he may 
then have believed that the firm would go on 
and all its obligations be paid. 

The testimony of the assignee that some 
time in the year 1870 the partners both told 
him that Mr. Berwin had put more money 
into the firm, and that of another witness 
who had dealings with the firm, that in 1872 
they told him that Berwin had put more cap- 
ital into the concern, is not sufficient to im- 
press on this money, as held by the firm, the 
character of capital rather than money loaned, 
which the evidence shows it clearly to have 
been. As to the language used, these wit- 
nesses are to some extent contradicted, and 
even if their recollection as to the words used 
were accepted as wholly trustworthy, they 
testify to nothing which impairs the right of 
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Berwin to draw this money out when he 
pleased as between him and his paiinex* May. 
The general rule that for moneys drawn out 
by a partner the joint estate cannot prove 
against the individual estate, is admitted by 
the counsel for the assignee; but it is claimed 
that where the firm were insolvent at the 
time the money was drawn out with the in- 
tention to giye a preference to individual 
creditors over firm creditors, by using it in 
the payi^ient of individual debts, then the 
withdrawal of it is fraudulent against the 
firm creditors, and the assignee of the firm 
can make proof against the individual estate. 
The authorities, however, do not sustain the 
claim of the assignee as applied to the pres- 
ent case. The right of the firm estate to 
prove a debt in bankruptcy against the sep- 
arate estate of one of the partners has been 
much discussed in England. In the case of 
Ex parte Harris, 2 Yes. & B. 212, Lord El- 
don thus states the rule and the history of it: 
"There has long been an end of the law, 
which prevailed in the time of Lord Hard- 
wicke; :whose opinion appears to have been, 
that, if the joint esmte lent money to the sep- 
arate estate of one partner, or if one partner 
lent to the joint estate, proof might be made 
by the one or the other in each case. That 
has been put an end to, among other princi- 
ples, upon this ceitainly, that a partner can- 
not come in competition with separate cred- 
itors of his own, nor, as to the joint estate, 
with the joint creditors. The consequence is, 
that if one partner lends one thousand pounds 
to the partnership, and they become insolvent 
in a week, he cannot be a creditor of the part- 
nership, though the money was supplied to 
the joint estate; so if the partnership lends 
to an individual partner, there can be no 
proof for the joint against the separate es- 
tate; that is, in each case, no proof to affect 
the creditors, though the individuals may cer- 
tainly have the right against each other. The 
"opinion of Lord Talbot seems also to have 
been in favor of this proof. But in and pre- 
viously to the year 1790 great discussion took 
place at this bar, the result of which, ac- 
cording to Lord Thurlow's opinion, was ex- 
pressed particularly in the case of Dr. Feudal 
and Lodge. The former, a physician, em- 
barked a very large property, his whole for- 
tune, in a partnei'ship with Lodge, whom he 
permitted to have the whole management, 
and a bankruptcy ensuing. Lord Thurlow held 
that, as it was with knowledge and permis- 
sion of Feudal that the whole management 
of the property was with Lodge, he was au- 
thorized to do as he thought fit with the part- 
nership property, and Feudal must therefore 
abide the consequences of what had been 
done most improperly, but under his own au- 
thority, most imprudently given, and there 
could therefore be no proof. The law has 
been clear from that time that to make out 
the right to prove by one estate or the other, 
it must be established that the efEects joint or 



separate, have been acquired by the one or the 
other improperly and fraudulently, in the 
sense that they have been acquired under cir- 
cumstances from which the law implies fraud, 
or in the sense to increase his own means out 
of the partnership estate. Lord Thurlow, by 
'fraud,' intended to express what he thought 
necessary to distinguish that from taking by 
conti'aet or loan, or without the express or 
implied authority of the other paitner, and 
that such act must amount to fraud. Upon 
this case I formerly expressed my opinion, 
and I now lay down, that if in either the ex- 
pressed or implied terms of an agreement for 
a partnership there is a prohibition of the act, 
and it is done without the knowledge, con- 
sent, privity, or subsequent approbation of 
the other partner before the bankruptcy, and 
to the intent to apply partnership funds to 
private pm-poses, that is prima facie a fraud 
upon the partnership. To illustrate this, I 
will put the simple case of a partnership be- 
tween two, and by the articles all the money 
is to be paid into their joint names at a par- 
ticular bank, and they are prohibited from 
drawing out more than fifty pounds a month 
each for individual purposes; that during the 
month of January they mutually observed 
these articles by paying in, and on the 1st 
of February, one, instead of fifty pounds, 
draws out five hundred and fifty pounds, and 
upon the next day a bankruptcy happens; 
if it is made out that this overdrawing was 
for private purposes, and without the knowl- 
edge, consent, privity, or subsequent appro- 
bation of the other, as it was for private pm-- 
poses, and therefore must be for the increase 
of the hidividual's estate, and as it was against 
the covenanted rights, or mther the prohibi- 
tions affecting both, and without the knowl- 
edge, consent, privity, or subsequent appro- 
bation of the copartner, it is as much a fraud 
within Lord Thurlow's rule as if, according 
to the expression I am informed I formerly 
used, he had stolen the propexty." This rule 
is again applied and illustrated in the cases 
of Ex parte Yonge, 3 Ves. & B. 31, and Ex 
parte Turner, 4 Deac. & C. 169. In the case 
of In re Lane [Case No. 8,044], Lowell, J., 
says: "The general rule in bankruptcy is that 
there can be no proof between the joint and 
separate estate of partners, unless there is 
a surplus of the joint estate to be divided. 
This rule was adopted partly as being upon 
the whole equitable, on the supposition that 
the joint creditors had given credit to the 
joint estate, and the separate creditors to the 
separate estate, respectively, and partly, I ap- 
prehend, upon the consideration that there is 
no such thing as a debt between, partna's or 
between a partner and his firm, in respect to 
partnership matters, excepting upon a wind- 
ing up of all the affairs, and it was found to 
be very expensive and inconvenient to go into 
a general accounting in bankruptcy, and it 
was thought more expedient as well as inore 
just to take the estates as the parties left 
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them." To the same effect is the opinion of 
Hopkins, J., in Re McEwen [Id. 8,783]. See, 
also, In re Cooke [Id. 3,170]. 

Without calling in question the exceptions 
established hy these English cases, which ap- 
pear to be recognized in the eases last cited, 
as applicable under our bankrupt law [of 1867 
(14 Stat. 517)], it is evident that the fraudu- 
lent withdrawal of funds from the firm as- 
sets, upon which the exception rests, is a 
withdrawal fraudulent as against the firm or 
tho other copartners. It is not enough, if the 
partner withdrawing the money violated no 
duty towards his copartners in withdrawing 
it. th'dx he did so with an intent to use it for 
his private purposes, nor does there seem to 
be any authority for proof by the firm against 
the separate estate, when there is no such 
fraud as against the copai'tner, even if the 
firm estate is known to be insolvent at the 
time and the act is done with knowledge of 
the insolvency. 

In the present case, Berwin had a perfect 
right, as between himself and May, to with- 
draw this money. He had not agreed to 
leave it in the business of the finn for any 
definite time. It was a loan payable on de- 
maud. More than all that he had contracted 
to leave in the business was left there still. 
He was the general financial manager of the 
concern, and had undoubted authority to con- 
tract for and to pay off loans to the firm. 
May's objection merely expressed his dis- 
pleasure at the act. He had no right to 
object to the act as in violation of any ex- 
pressed or implied contract between himself 
and his pai-tner. Moreover, if it would aid 
the assignee to show that, when the moneys 
were withdrawn, Berwin contemplated the 
winding up of the firm business in bankrupt- 
cy or insolvency, or that they must stop, the 
proof on that point is deficient 

The counsel for the assignee has cited, in 
support of his claim to prove this debt, cer- 
tain cases in which the transfer of the part- 
nership assets by the firm to one of the part- 
ners when the firm was insolvent, and with 
design to interfere with the proper and equi- 
table distribution of the assets, as between 
firm and individual ereditoi-s, has been set 
aside as fraudulent against the firm creditors: 
Collins V. Hunt [Case No. 8,015]; In re Cook 
[Id. 3,150]. These cases have no application 
to the present. They are cases respecting 
the marshalling of assets as between the 
joint and separate estates, and not cases 
touching the right to prove debts as between 
the joint and separate estates. The princi- 
ples governing the two classes of cases are 
distinct, and if the assignee's claim were 
good under these authorities, it would be not 
for a dividend, as a creditor, but for certain 
money or property in specie as belonging to 
the joint estate. But even those cases of 
marshalling assets, if they afforded an anal- 
ogy, would not aid the assignee in this case, 
since the transfer of the firm assets to one 



of the copartners, where the firm is known to 
be insolvent, is not held to be void if made 
in good faith, though the necessary result of 
it will be, if the firm's affairs have to be 
wound up in bankruptcy, that the relative in- 
terests of the different classes of creditors 
wiU be thereby seriously altered. In re Long 
[Id. 8,470]: In re Tomes [Id. 14,084]. The as- 
signee has been held estopped by a stipula- 
tion entered into by him with this very credit- 
or, George King, and under which stipula- 
tion King repaid to him, as asignee of Ber- 
win, certain money which he still retains, 
fi'om claiming that money as belonging to the 
joint estate. "Whether that stipulation and 
the proceedings had in this and other courts, 
since it was given, would also prevent him 
from proving a dividend against the separate 
estate of Berwin, thereby taking a part of 
the money for the joint estate, as is claimed 
by tlje counsel for King's executors, is a ques- 
tion that is not be determined, since upon the 
facts shown the joint estate is not entitled 
in any event to prove against the sepai*ate 
estate of Berwin for these moneys withdrawn 
by Bt-rwin, and used by him in paying his 
own debts. Motion to expunge granted. 



Case Wo. 9,3S9. 

The MAY. 

[5 Biss. 449.] i 

District Court, B. D. Wisconsin. Oct.. 1873.= 

Penalties — Steam Vessel — ^Isspectiox— Seizure 
OF Vessel. 

A libel of information against a steam vessel, 
to recover the penalty for not being inspect- 
ed according to the act of congress to provide 
for the better security of life on board of ves- 
sels propelled in whole or in part by steam, can- 
not be sustained, if a subsisting seizure of the 
vessel at the time the libel is brought is not 
alleged, and which is to be proven at the hear-, 
ing. 

[Cited in The Paolina S., 11 Fed. 173.] 

The libel of information, brought by the 
district attorney in this case, charges that the 
steam tug May had been employed in towing 
lumber on the Oconto river into Green Bay 
in this state, without having been inspected 
in conformity with the eleventh section of 
the act of congress, entitled, "An act to pro- 
vide for the better security of life on board of 
vessels propelled in whole or in part by 
steam, and for other purposes," (16 Stat. 440, 
approved Feb. 28, 1871), and that by reason 
thereof the owner or owners and master of 
said steam tug became liable to pay to the 
United States the sum of five hundred dol- 
lars; that for the payment of said sum of 
five hundred dollars, the said steam tug be- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 9,330.] 
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came liable to be seized and proceeded 
against summarily by way of libel, and for 
the recoYcry of wbicb this (^vil and mari- 
time action is instituted. The objection to 
the prosecution of this libel of information 
was the omission of an allegation of a sei- 
zure. The first section of the act under which 
the libel of information is brought provides, 
that "if any such vessel, 'propelled in whole 
or in part by steam,' shall be navigated with- 
out complying with the terms of the act, the 
owner or owners thereof shall forfeit and 
pay to the United States the sum of five hun- 
dred dollars for each offense, one half for the 
use of the informer, and for which sum the 
steamboat or vessel so engaged shall be lia- 
ble and may be seized and proceeded against 
by way of libel," 

Levi HubbeU, TJ. S. Dist Atty., for United 
States. 
Finches, Lynde & Miller, for respondents. 

MILLER, District Judge. By a long 
course of judicial decisions, it must be re- 
garded as definitely settled that there must be 
in all cases under the revenue and navigation 
laws a subsisting seizure at the time the libel 
or information is brought See Conic 252- 
255, and cases cited, and many others. See 
Conk. Prac (4th Ed.) 231. These decisions 
are pm-suant to section 9 of the act to estab- 
lish the judicial courts of the United States, 
approved September 24, 1789 (1 Stat. 73, 76), 
investing the district courts with exclusive 
original cognizance of all civil causes of ad- 
miralty and maritime jurisdiction, including 
all seizures imder laws of impost, navigation, 
or trade of the United States, where seizures 
are made on waters navigable from the sea 
by vessds of ten or more tons burthen, with- 
in their respective districts as well as upon 
the high seas. By the section under which 
this libel is brought it will be observed that 
the owner of the vessel shall forfeit and pay 
the penalty, and for the recovery thereof the 
vessel shall be liable and may be seized and 
proceeded against by way of libel. The rem- 
edy here prescribed for a breach of the law 
is by seizure and libel. 

This libel of information cannot be further 
prosecuted unless it be amended by alleging 
a seizure by the proper oflSLcer, and which 
must be proven as alleged. 

NOTE. On appeal to the drcuit court. Judge 
Drummond affirmed the above case. Opinion 
delivered October term, 1874 [Case No. 9,330]. 
The present statute for the regulation of steam 
vessels comprises title 52 of the Revision of 
1874, p. 857. The section of that act providing 
for the penalty is as follows (section 4499): 
"If any vessel, propelled in whole or in part by 
steam, be navigated without complying with the 
terms of this title, the owner shall be liable to 
the United States in a penalty of five hundred 
dollars for each offense, one-half for the use of 
the informer, for which sum the vessel so nav- 
igated shall he liahle, and may be seized and 
proceeded against by way of libel in any district 
court of the United States having jurisdiction 
of the offense." 



Case 3Sro. 9,330. 

The MAY. 

The OCONTO. 

[6 Biss. 243; 1 7 Chi. Leg. News, 137.] 

Cu:euit Court, E. D. "Wisconsin. Nov., 1874.2 

Penalties— ISFOKMATioN— Seizure Essential to 
Jurisdiction — Who should Make. 

1. In cases of information an actual seizure 
of the res, prior to the filing of the libel, is es- 
sential to the jurisdiction of the federal courts. 

[Criticised in The Joshua Leviness, Case No. 
7,549. Cited in U. S. v. The Frank Silvia, 
45 Fed. 642.] 

2. United States Statutes and decisions of the 
supreme court commented upon. 

3. The secretary of the treasury may author- 
ize any United States officer to make the sei- 
zure; and in the absence of such authority, it 
is the duty of the customs officers. 

[These were two appeals from decrees of 
the district court of the United States for the 
Eastern distiict of Wisconsin refusing to en- 
tertain jurisdiction of libels of information 
filed by the United States. The opinions of 
Judge Miller will be found in Cases Nos. 
9,329 and 10,421.] 

Levi Hubbell, U. S. Dist. Atty. 
"Wm. P. Lynde, for claimants. 

DRUMMOND, Circuit Judge. These are 
appeals from the district court, and I have, 
after some hesitation, come to the conclusion 
that these proceedings were irregular, for the 
reason that the res was not in either case 
seized before the libel was filed. The objec- 
tion taken to the jurisdiction of the court is 
technical, and my own judgment is opposed 
to sustaining 'it; but I think that the decisions 
of the supreme court have substantially held 
that there should be in such cases as this, be- 
fore the libel is filed, a seizure made by the 
proper ofiicer, and I will state why I have 
come to the conclusion that these decisions 
must control in these cases. 

The act of 1789 gave exclusive jurisdiction 
to the district court in all cases of seizure. 
The language is: "All seizures under laws 
of imposts, navigation or ti'ade of the United 
States, where the seizures are made on waters 
which are navigable * * * -within their 
respective disti-icts as well as upon the high 
seas." 1 Stat. 77. 

It will be observed it refers to all cases of 
seizure under the laws of navigation or trade, 
as well as of imposts. The principle is stated, 
and the aJuthorities cited in section 301 of 
Benedict's Admiralty, in which it is said that 
"an open, visible seizure by an officer of the 
government authorized by law to seize, must 
precede the commencement of judicial pro- 
ceedings. The seizures are usually made by 
the revenue officers, or by the commanders of 
armed vessels on the high seas." The lead- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirming Cases Nos. 9,329 and 10,421.] 
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ing ease upon ttte subject is The Ann, 9 
Oranch [13 U. S.] 289. 

In conformity "with this view is the 22nd 
rule in admiralty adopted hy the supreme 
■court of the United States, in which it is 
said: "All informations and libels of infor- 
mation upon seizure for any breach of the 
revenue or navigation or other laws of the 
United States, shall state the place of seizure, 
whether it be on the land or on the high seas, 
■or on navigable waters within the admiralty 
or maritime jurisdiction of the United States, 
and the district within which the property is 
brought, and where it then is." Ben. Adm. 
p. 371. 

The theory upon which this doctrine is 
maintained is this, that it is the place of 
seizure that gives jurisdiction to the court 
Where there is a forfeiture or liability to 
seizure for an offense against the laws of the 
United States, of course the res can be seized 
anywhere, as authorized by law, and may 
be brought within a district, and when it is 
thus seized, or is brought within a district, 
then the jurisdiction of the district court of 
that district is said to attach, and the libel 
must state that it is seized, and is there, in 
■order that the court may judicially know that 
it has jurisdiction of the case. 

And therefore it is, that this nile requires 
that the libel should state the place of sei- 
zure. This seems to be the theory upon which 
these adjudications and this rule are made. 
On principle I confer I do not see any mate- 
rial distinction between cases of that sort 
and the ordinary cases of libels in admiralty 
by individuals, which are called cases of sei- 
zure, because the res is seized. But in all such 
cases the res is taken, not in the first in- 
stance, before the libel is filed, but after, and 
because the libel states a ease in admiralty, 
the monition issues, and upon that monition 
the seizure takes place. 

Now, it is not easy to comprehend why, in 
the one case as well as in the other, the sei- 
zure may not be made by the monition after 
the libel is filed. If the res is not taken, then 
the court has no jurisdiction of the case, and 
the proceedings must be dismissed. The only 
distinction is, that in the one case it is seized 
before, and in the other after the libel is 
filed. 

And in either case, nothing could be done 
against the res by way of forfeiture or en- 
forcement of a penalty or decree, unless 
there was an actual seizure. In the one in- 
stance the seizure is by the ordinary officers 
of the customs, and in the other, by the mar- 
shal of the court 

But however this may be, whether the dis- 
tinction is well founded in principle or not it ~ 
seems to be the rule adopted by the supreme 
court of the United States, and whatever 
view this court may entertain of the deci- 
sions, if such is the law as adjudicated by 
that court, we must follow it And it must 
be confessed that this view is strengthened 
somewhat by the language of the first sec- 



tion of the act of congress of February 28, 1871 
(16 Stat. 4iO). That act consolidated all pre- 
vious acts and amendments upon the sub- 
ject of the regulation of vessels propelled in 
whole or in part by steam, from 1838 down 
to that time. 

It is for a penalty for non-compliance with 
this act that these proceedings are instituted. 
And the first section of that act says: "And 
if any such vessel shall be navigated without 
complying with the terms of this act, the 
owner or owners shaU forfeit and pay to the 
United States the sum of five hundred dollars 
for each offense, one-half for the use of the 
informer; and for which sum the steamboat, 
or the vessel so engaged, shall be liable, and 
may be seized and proceeded against by way 
of libel in any district court of the United 
States having jurisdiction of the offense." 

There is some force in the argument de- 
rived from the peculiar collocation of this 
phraseology, the act of seizing being first 
mentioned, and then the proceedings by libel 
in the district court of the United States. 
Whether that is accidental or otherwise, is not 
apparent, but such is the language and the or- 
der in which it is stated. 

It has been contended that this act does 
not provide for any special officers whose 
duty it is to make the seizure, and it is said 
that there is a controversy upon the subject, 
the marshal declining to make 'the seizure, 
and the ofBcers of the customs doubting their 
authority. 

The act of 1799 provided that the officers 
of the customs should "make seizure of and 
secure any ship, vessel, goods, wares or mer- 
chandise, which shall be liable to seizure by 
virtue of this or any other act of the United 
States respecting revenue, which is now or 
may hereafter be enacted, as well without 
as within their respective districts." 1 Stat. 
678. It is true that this section speaks of 
revenue alone, but it may be said that all 
laws connected with navigation are in a 
sense revenue laws. The terms are used 
sometimes indiscriminately. 

The act of 1871 is a navigation law, and 
for the protection of lives and property, and 
is declared to be "for the better security of 
life on board of vessels propelled in whole or 
in part by steam, and for other purposes." 
It is clearly, then, a navigation law, and I 
understand it is so conceded by counsel. 

I admit that there is nothing in the act of 
1871 which prescribes it as a special duty 
upon any of the officers of the United States 
to make the seizures referred to in the first 
section, and it is only by analogy that we 
can hold that the officers of the customs are 
authorized to make the seizure under that 
act. 

But, taking the whole scope of the deci- 
sions of the supreme court upon the subject, 
together with the 22nd rule, and the general 
tenor and effect of the act of 1871, I have no 
doubt that it is competent for the secretary 
of the treasury to authorize any officer of 
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the United States to make the seizure; and 
that in the absence of any direction by him, 
it is the duty of the officers of the customs. 

iJIr. LjTide.— Has your honor considered 
the 30th section of the act of 1871, where it 
is made the duty of the officer of the cus- 
toms to see that the act is enforced? 

The Court.— I have not particularly, and I 
state this without reference to the 30th sec- 
tion of the act of 1871, which, possibly, may 
be broad enough to cover the ease. The 
forms in Benedict, to which the district at- 
torney has referred the court, in several in- 
stances, seem to indicate that the filing of 
the 'libel precedes the seizure, and perhaps 
it is not an unfair inference from that cir- 
cumstance that there may have been cases 
of that kind in the Southern district of New 
York, under similar laws to that of 1871. 

But it does not seem that the question ever 
came up before the federal courts in the 
Southern district of New Tork, and we can- 
not, therefore, give those forms the effect of 
an adjudication. In the ease of The Fidel- 
iter [Case No. 4,755], the appeal in the cir- 
cuit court was dismissed [and so as to 
dismiss also the case in the district court] s 
for the reason that there was no allegation 
in the libel that there had been a seizure, 
and the circuit court held that that must ap- 
pear, citing various authorities. 

It does not distinctly appear, by the re- 
port of the case, what particular law was 
violated in that instance, but merely that it 
was a proceeding in admiralty to condemn 
the steamship Fideliter for violation of the 
laws of the United States. 

Mr. Hubbell.— Condemnation follows fraud, 
and seizure a violation of the laws of navi- 
gation. 

The Court— One may be said to be a case 
of forfeiture, and the other a case simply 
of penalty, and to enforce the one or the 
other, seizure is the remedy, expressly so 
made by the act of 1871, and this court in 
the one instance decrees a forfeiture, and in 
the other that the res shall be sold to enforce 
the penalty. But I hardly think there is any 
just distinction growing out of that view 
of the case. I regret that I am obliged, in 
obedience to what I consider the decisions 
of the supreme court, to make the order 
which I shall have to make in these cases. 
And I would like, if the district attorney 
feels so inclined, that the supreme court 
should have an opportunity of re-consider- 
ing its decisions upon this point. It may be 
that they can find a distinction between this 
case and the others which they have de- 
cided. .1 would hope it may so prove, be- 
cause I think that there ought not to be so 
much distinction between the cases of sei- 
zure before and after the filing of the libel. 
But they have taken that distinction. These 
libels were dismissed in the court below. 

[Mr. Lynde: Yes, sir. There was one judg- 

s [From 7 Chi. Leg. News, 138.] 



ment upon the merits, and the other dis- 
missed on my application on terms.] » 

The decrees of the court below may be 
affirmed, and the libels dismissed by the 
order of this court for want of jurisdiction. 

NOTE. That in cases of information an ac- 
tual seizure of the res, prior to the filing of the 
libel, is essential to the jurisdiction of the court, 
and that such precedent seizure must be alleged 
in the libel, see The Lewellen [Gases Nos. 8,- 
307 and 8,308]. But in that case it was also held 
that the act of the owners in executing deliv- 
ery bonds under the act of congress, and thus 
regaining possession of the property, was a 
waiver of the objection of the want of a prior 
seizure. 

The following are some of the decisions of 
the supreme court referred to in the above opin- 
ion: In order to give jurisdiction in rem, there 
must have been a valid seizure of the res bv 
the marshal, Taylor v. Carryl, 20 How. [61 
U. S.] 584. And the seizure must be actual, and 
not afterwards abandoned. The Josefa Segun- 
da, 10 "Wheat. [23 U. S.] 312. As to what con- 
stitutes a seizure, consult, also, Pelham v. Hose, 
9 Wall. [76 U. S.] 103. 

The district court where the seizure is made 
has exclusive jurisdiction. The Little Ann [Case 
No. 8,3971; U. S. v. The Betsey, 4 Cranch [8 U- 
S.l 452; Keene v. U. S., 5 Cranch [9 U. S.] 310; 
The. Merino, 9 Wheat. [22 U. S.] 402. The 
law now provides (Bev. St 1874, S 3072): "It 
shall be the duty of the several officers of the 
customs to seize and secure any vessel or mer- 
chandise which shall become liable to seizure 
by virtue of any law respecting the revenue, as 
well without as within their respective dis- 
tricts." 
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MAY V. BAYNE. 

[3 Cranch, C. O. 335.] i 

Circuit Court, District of Columbia. Oct Term, 
1828. 

Apprentices— How Bonxn — Justice op Peace — 
OnpHAxs' Court. 
Two justices of the peace cannot bind out 
an apprentice while the orphans' court is in ses- 
sion, 

[Action by Thompson May against Heni-y 
T, Bayne.] Petition by an apprentice to be 
discharged. 

Mr. Ashton, for petitioner. 

The justices bad no right to bind him out. 
The father was a resident of Alexandria coun- 
ty, and not poor or indigent He might, un- 
der the §d section of the Maryland act of 
1793, c. 45, have bound out his son, but he 
has not done so. His assent was not abso- 
lute; but on condition that he could agree 
^ith the master as to the terms. Besides, 
the orphans' court was in session on that 
day, and the justices had no jurisdiction. 
See the Maryland law of 1794, c. 47, § 1. 
The indentures are dated June 7th, 1826, and 
were on the same day recorded in the or- 

3 [From T Chi. Leg. News, 138.] 
1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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phans* court, but there is no evidence tliat 
the court saw or approved tbem. 

R. S. Cose, contra. 

It is not necessary that the orphans' court 
should not be in session, although that court 
should have been in session on that day, yet 
it does not appear that it was in session at 
the very time the indentures were executed. 
As the father did not reside in the county, 
his assent was not necessary. 

THE COURT (nem. con.) was of opinion 
that as the orphans' court was in session on 
the 6th, and adjourned to, and actually sat 
on the 7th of June, the justices of the peace 
had no jurisdiction. The petitioner was dis- 
charged. 
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MAY et al. v. CHAFFEE et al. 

[2 Dill. 385; 5 Fish. Pat Cas. 160; 4 Chi. 
Leg. News, 9.] i 

Circuit Court, D. Minnesota. Oct. 1871. 

Patents — Assigsment by One Joist Owx.er — 
Grant by Patentee — Pokchaser from Gran- 
tee— Evidence— Parol— To Explain Patent 
Grant. 

1. One joint owner of a patent for an in- 
vention may sell and assign his own share or 
right in the patent. 

[Cited in Washburn & M. Manuf'g Go. v. 
Chicago Galvanized Wire Fence Co., 109 
111. 74.] 

2. A grant by a patentee of "the sole and 
exclusive right to manufacture and sell ma- 
chines of the patented invention" in a specified 
city, gives by implication to a purchaser from 
such manufacturer, the right to use the machine 
until it is worn out, wherever he pleases. 

[Cited in Webster v. Ellsworth, 36 Fed. 328.] 

3. To what extent and for what purposes 
parol testimony is admissible in the construc- 
tion of a grant by a patentee, considered by 
Nelson J. 

2 [Final hearing upon pleadings and proofs. 
Suit brought upon letters patent [No. 33,- 
370] for an "improvement in stave ma- 
chines," granted to William Sisson, Septem- 
ber 24, 1861. 

[Two defenses were set up in the answer 
of the defendants [Henry Chaffee and oth- 
ers]: (1) That Sisson was not the first and 
original inventor. (2) That Fuller & Ford, 
of the city of Chicago and state of Illinois, 
obtained a license from the owners of the 
patent to manufacture and sell in the city 
of Chicago, but not elsewhere, the patented 
machines, and a sale by them to the de- 
fendants at Chicago, of a machine which 
they were using in Rice county. The first 
defense was abandoned, and the defendants 
relied upon the license of Fuller & Ford for 
their authority to use the machine. 

[A statement of the facts, as they appear 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and by Samuel S. Fisher, Esq., and here 
compiled and reprinted by permission. The 
syllabus and opinion are from 2 Dill. 385, and 
the statement is from 5 Fish. Pat Cas. ICO.J 



from the pleadings and testimony, is as fol- 
lows: 

[Complainants' title: William Sisson, of 
Fulton, New York, obtained, on September 
24, 1861, letters patent for a new and useful 
improvement in stave machines, for the 
term of seventeen years, giving him the ex- 
clusive right and liberty of making, con- 
structing, using, and vending to others to 
be used, the said improvement. Sisson, on 
December 12, 1861, conveyed by deed an un- 
divided half of the said letters patent and 
invention to Clinton H. Sage, of Fulton, New 
York, reserving certain interests and rights 
relating to certain places in the state of New 
York, and not elsewhere, to be held and en- 
joyed for the full residue of said term for 
which letters patent were granted. A pow- 
er of attorney from Sisson & Sage was exe- 
cuted on June 22, 1S65, to G. W. Clason, of 
Milwaukee, to sell rights to use the patented 
machines in the state of Wisconsin. A sale 
by G. W. Clason, as attorney of Sisson & 
Sage, to the complainants [Charles May and 
others], of the exclusive right to use, and to 
sell to others to use, the invention in certain 
counties in the state of Minnesota, includ- 
ing the county of Rice. A ratification and 
confirmation in writing of this sale by Sis- 
son & Sage, dated July 7, 1868. 

[Defendants' title: Sisson & Sage, by deed 
of assignment properly executed, on March 
15, 1862, sold to A. A. Jones, of Fulton, New 
York, the exclusive right, under the patent, 
for certain counties in the state of Michigan; 
and, on August 17, 1864, A. A. Jones joins 
Sisson & Sage in appointing, by a proper 
instrument in writing, F. E. Jones, of Chi- 
cago, Illinois, attorney and agent to use, and 
sell, and dispose of the right to "use and 
sell," the patented improvement, and also 
the right "to sell any territory which has 
not heretofore been disposed of, in any place 
or places whatever, and also the right to use 
the said invention, as to said F. E. Jones 
shall seem expedient giving and granting 
unto said attorney full power and authority 
to do and perform all and every act and 
thing requisite and necessary to be done in 
and about the premises," etc. By virtue of 
the authority conferred by this instrument, 
F. E. Jones, as attorney for Sisson & Sage, 
granted the sole and exclusive right to Wil- 
lard M. Fuller and David M. Ford to manu- 
facture and sell the patent stave machines in 
Chicago, Illinois, and the machine now in 
use in Faribault, Rice county, Minnesota, 
was purchased of Fuller & Ford, in the city 
of Chicago.] 2 

Brisbin & Palmer, for complainants. 
Gordon B. Cole, for defendants. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. • 

NELSON, District Judge. The whole con- 
troversy turns upon the construction and ex- 

2 [From 5 Fish. Pat Cas. 160.] 
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tent of the grant to Fuller & Ford, executed 
by Jones, as attorney of Sisson & Sage. Be- 
fore considering this instrument -witli refer- 
ence to its language, and the rights con- 
ferred by it, we will notice an objection 
made by the complainants' counsel to the 
power of attorney to F. E. Jones, to wit: 
that A. A. Jones, who, it is alleged, was an 
, assignee of a portion of the patent and in- 
vention, did not execute the grant to Fuller 
& Ford. It is claimed that A. A. Jones hav- 
ing signed the instrument, in connection 
with Sisson & Sage, creating F. E. Jones at- 
torney of all the parties, for certain purposes 
therein expressed, F. E. Jones could not exe- 
cute an instrument conferring any rights 
under that power with reference to the pat- 
ent, without signing the name of A, A. Jones 
to it. In other words, Fuller & Ford's li- 
cense can not properly be received in evi- 
dence, because it is not executed pursuant 
to the power of attorney to F. E. Jones, in 
that it is only the act of Sisson & Sage, not 
of the three persons executing the power. 
Fpon what principle this objection is urged 
does not appear, except as stated in the ob- 
jection. The power of attorney recites the 
separate interest in the patent of the par- 
ties who executed it, and conferred upon F. 
E. Jones the authority to act for each of 
them, jointly or severally. In my opinion, 
then, a sufficient answer to this objection 
is, that A. A. Jones is, at the most, a grantee 
of an exclusive sectional interest, and one 
or two joint owners can legally grant, as- 
sign, license, or sell their own share or right 
in the patent. Pitts v. Hall [Case No. 11,- 
193]. The power of attorney signed by 
Jones, Sisson & Sage gave P. E. Jones full 
power and authority to control any dispo- 
sition of territorial rights under the pat- 
ent, and to use the invention as to him 
might seem expedient. He had the authori- 
ty from all the parties in interest, and in- 
asmuch as A. A. Jones had no interest in 
the patent outside of the state of Michigan, 
he could grant nothing to Fuller «& Ford, 
and it was not necessary for him to execute 
the assignment to them. 

This grant to Fuller & Ford is in the fol- 
lowing words: "* * * Now, this inden- 
ture witnesseth that for a valuable considera- 
tion, viz., five hundred (500) dollars, to us 
in hand paid, the receipt of which is hereby 
acknowledged, we, William Sisson and Clin- 
ton H. Sage, aforesaid, have assigned, sold, 
and set over, and by these presents do as- 
sign, sell, and set over imto the said Willard 
IsL Fuller and David M. Ford, the sole and 
exclusive right to manufacture and sell ma- 
chines of the said invention as secured to 
us by the said letters patent and assign- 
ment, in the city of Chicago, county of Cook, 
state of Illinois, and in no other place, or 
places, the same to be held and enjoyed by 
the said Willard M. Fuller and David LI. 
Ford, for their own use and behoof, and 
their legal representatives, to the full end 
16f£D.cas.— 77 



of the term for which such letters patent 
have been granted, as fully and entirely 
as the same- would have been held and en- 
joyed by ns had this assignment and sale 
not been made." 

Now the patentee, before the execution 
of this grant, would, without doubt, by the 
unrestricted sale of a single machine in 
Chicago, confer by implication upon the pur- 
chaser the right to use it until worn out, 
wherever he pleased. Chaffee v. Belting Co., 
22 How. [63 U. S.] 217. The sale would 
have transferred the machine outside of 
the limits of the monopoly. The right to 
any exclusive privilege under the patent to 
the machine thus sold would have been 
gone, and the purchaser, by the tradition 
of the vendor, would obtain the absolute 
ownership of it, and it would become his 
private property. 

The complainants insist that this may be 
true, so far as the patentee is concerned, 
but no such power is given Fuller & Ford 
by the assignment, and no legal authority 
to use the monopoly could be conferred up- 
on a purchaser from them, at least to use 
outside the city of Chicago. The language 
of the grant to them, it seems to us, clearly 
gives such authority. The conti-act entered 
into by Jones, the attorney, and Fuller & 
Ford, operated as an assignment of an ex- 
clusive right, secured by the letters patent, 
to manufacture and sell, limiting them, so 
far as the monopoly was concerned, to the 
city of Chicago. The assignment was abso- 
lute, so far as the specified locality, of the 
exclusive right to manufacture and sell. No 
restriction of those rights was intended. 
On the contrary, Fuller & Ford and their 
representatives were to hold and enjoy them, 
"as fully and entirely as the same would 
have been held and enjoyed by Sisson & 
Sage had this assignment not been made." 
It seems to us that language could not have 
been used which would more certainly have 
given the authority. 

Although the subject matter of this con- 
tract between Sisson & Sage and Fuller & 
Ford was a patent, the rule of construction 
of contracts generally is not thereby altered. 
An owner of a patent can make an assign- 
ment in regard to it the same as he may 
make in regard to any other species of per- 
sonal property. Says the court, in Horse v. 
O'Reilly [Case No. 9,So8]: "While the ex- 
clusive rights of a patentee are specially 
guarded from intrusion, the contracts which 
he makes to share them with third parties 
are interpreted and enforced in the same 
manner as other legal engagements." 

Applying the usual rules of interpreta- 
tion to this contract, there can be no doubt 
about the rights of Fuller & Ford under the 
patent. They not only had the right to es- 
tablish a manufactory of machines in Chi- 
cago, but they had the exclusive right to 
sell machines to any and every one who 
might choose to purchase the same, the 
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vendee taking all of tlie rights appertaining 
to their title as vendors. 

If there were any doubts about this view 
or construction of the instrument, the con- 
dition in which we find it dispels them. 
The original grant to Fuller & Ford is full 
of interlineations and erasures, and in order 
to arrive at the true intent of the parties to 
this grant, these acts of the parties are to 
be considered. "Words struck out of an in- 
strument, may be looked at to ascertain the 
intention of the parties to it" 3 Mete. 
[Mass.] 93; 3 Walton, 689. 

Parol testimony to show all of the circum- 
stances is also admissible when the lan- 
guage may be susceptible of more than one 
meaning, such as their knowledge of the 
subject matter of the contract, and all other 
facts that would throw light upon the in- 
tention of the parties. Phelps v. Olaseu 
[Case No. 11,074]. 

In the testimony of Jones and Ford we 
find that the right to use the machine in 
Chicago was of no particular value. Jones 
had to abandon the only machines that 
were in use then, because they did not pay. 
Fuller & Ford had already manufactured 
machines for Jones; and persons outside, 
from other states, were applying to them 
for machines. In the light of these circum- 
stances, it could not have been the intention 
of the parties to confer only the exclusive 
right to manufacture machines, and to sell 
them for use in Chicago, which all parties 
agree was of no value. Now, there being 
no restriction in the grant upon the rights 
thereby conferred, it must be construed in 
its teims favorable to the grantee and 
against the grantor. The grant carried with 
it by implication everything necessary and 
incident to its due enjoyment, and the defend- 
ants, when they purchased the machine from 
Fuller & Ford had the right to use it with- 
out reference to locality, except so far as F. 
B. Jones was restricted in authority under 
the power of attorney to him. In arriving 
at this conclusion, we have sustained the 
complainants' counsel in all of their objec- 
tions, except to the admissibility of the rec- 
ord evidence, and overruled the defendants' 
counsel in his objections to testimony. A de- 
cree will be entered dismissing the bill. 

[For another ease involving this patent, see 
Sissott V. Gilbert, Case No. 12,912.] 
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MAY V. HARPER et al. 

[4 N. B. R. 478 (Quarto, 156); i 18 Pittsb. Leg. 
J. 105; 2 Leg. Gaz. 381; 4 Brewst. 253.] 

Circuit Court, W. D. Pennsylvania. 1871. 

35ANKKUPTCT— Petition— Deposition— Amend- 
ment Thereto. 

The deposition of a witness to acts of bank- 
ruptcy in an involuntary proceeding cannot be 



1 [Reprinted from 4 N. B. B. 478 (Quarto, 
156), by permission.] 



amended, because it is the prooof upon which 
the rule to show cause issues, and without which 
the whole proceeding is defective. 
[Cited in Re Hanibel, Case No. 6,023.] 

[Action by May against W. L. Harper & 
Atherton.] This was a hearing sur motion 
to dismiss creditors' petition. 

McCANDLESS, District Judge. A jury be- 
ing called, and before they were sworn, at- 
torney for creditors asks and has leave to 
amend the petition which is allowed be- 
cause the creditors' petition is a part of the 
pleadings in the case. He further asks 
leave to amend the deposition of the witness 
as to the acts of bankruptcy, which is re- 
fused, because it is the proof upon which 
the rule to show cause why he should not 
be declared a bankrupt issues, and without 
which the whole proceeding is defective. 
This deposition of W. L. Harper proves no 
act of bankruptcy, and the proceedings are 
dismissed at the cost of the petitioning cred- 
itor. 
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Case Ko. 9,334. . 

MAY V. JOHNSON COUNTY.i 

Circuit Court, D. Indiana. June 1, 1872. 

Patents— Mechanical Equivalent— Mode of 
Opekation— Resclt in Kind. 

[1. Substantial use of a mechanical equiva- 
lent to accomplish the same result as a patenti»cl 
article, constitutes infringement.] 

[Cited in May v. Mercer Co., 30 Fed. 249.] 

[2. A mechanical equivalent is where one 
means may be adopted instead of the other to 
accomplish the same result by a skilled me- 
chanic accustomed to machinery, and with a 
competent knowledge of mechanical powers.] 

[Followed in May v. Fond du Lac Co., 27 
Fed- 695.] 

[3. To constitute infringement, the thing used 
must be such as substantially to embody the 
patentee's mode of operation, and thereby attain 
the same result in kind.] 

[Action at law by Edwin May against the 
board of commissioners of Johnson county 
for infringement of patent No. 110,483, to 
fasten cell doors in a prison simultaneously.] 

Nichol & Jordan and McDonald & Butler, 
for plaintiff. 

Hendricks, Hood & Hendricks and Martin 
M. Ray, for defendant. 

DAVIS, Circuit .Justice. The laws of con- 
gress secure to a party for a limited tenn of 
years a property right in a new and useful 
improvement. If the subject-matter of a 
patent possesses the requisites of novelty 
and utility, it is protected against the en- 
croachments of society, and no one has the 
right to use it without paying for it. By a 
natural law, the creations of a man's genius 

1 [Not previously reported.] 
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ure as mueli his own property as the horse 
or land he may purchase with money which 
he has earned. And the patent law [5 Stat. 
117], in order to encourage the inventive facul- 
ty, recognizes as patentable an improvement 
in any art which is useful to the public and 
not before known, although the result is 
produced by a mechanism which combines 
old mechanical power without the use of any 
new element. 

The true question in such a case is whether 
the combination of materials by the patentee 
is new. If they have never been combined 
-together in the manner stated in the patent, 
but the combination is new, then the inven- 
tion of the combination is patentable. So 
far as the evidence goes, it does not appear 
that any such combination was known or in 
use before May's invention. The jury, there- 
fore, have only to consider whether Hodson's 
structure is an infringement on May's. Hod- 
fion's structure seeks to accomplish the same 
result as May's. Both construct prisons so 
iis to avoid necessity of actual contact with 
the prisoners while the keeper can obsei-ve 
their movements and control them. The util- 
ity of such an invention commends itself to 
the common mind, and does not need to be 
■enlarged upon. To construct a jail, so that 
prisoners can be safely kept and their move- 
ments controlled, and the jailer secure from 
violence, is a beneficial object Does Hod- 
son's structure infringe on May's? In their 
■scope and object they are alike, and evident- 
ly intended to secure the same result. Do 
they differ essentially in their organization 
'Or mode of operation? The one is evidently 
equivalent to the other, as producing the 
same result, but in this sense it is not ma- 
terial to consider the subject. 

The main question is, whether Hodson has 
used substantially the same means, or, me- 
■chanically speaking, equivalent means, to ac- 
complish the same result. If he has, he is 
^n infringer, otherwise not, and whether he 
has or not is a question for the jury to de- 
termine. A mechanical equivalent, as gener- 
ally understood, is where one may be adopt- 
•ed instead of the other, by a skilled me- 
chanic accustomed to machinery, and with a 
■competent knowledge of mechanical powers. 
If such a man, seeing a new machine, and 
having a full description of the thing in- 
vented, can, by sitting down and examining 
it with care, see that the required thing can 
lie done in a different mode, and it is done 
in that different mode by the knowledge 
w^hieh he has of his business, he has not 
produced a new invention, nor one substan- 
tially differing from the original. But, if 
the inventive faculties are exercised to pro- 
•duce the change, then he has a right to the 
benefits of whatever he thus invents. There 
must be mind and inventive genius involved 
in the change, and not the mere skill of the 
workman to avoid the consequences of an in- 
fringement. To constitute an infringement, 
the thing used by the defendant must be such 



as substantially to embody the plaintiff's 
mode of operation, and thereby attain the 
same kind of result as was reached by his 
invention. It is not necessary that the re- 
sult should be precisely the same in degree, 
but it must be the same in kind. For in- 
stance, the shutting one dorr, instead of two 
is a difference in degree, but not in kind. The 
same function is performed. 

Keeping these general principles in mind, 
I hope you will find no difficulty in applying 
them to the present case. May's patent is 
really for a method, unknown before, of 
bolting prison doors, without coming in con- 
tact with prisoners. The mechanical ai-- 
i-angement to do this was patentable, and he 
is to be considered as the original combiner 
of thjs mechanical arrangement so as to 
produce the intended result. In doing this 
he has used nothing new, nor was he required 
to do it. Bolts, bars, locks, levers, and pul- 
leys are all old, but May has used them in 
such a way that the jailer can control the 
prisoners by working the doors while remain- 
ing away from the prisoners. It is the work- 
ing the doors so as to avoid the necessity of 
actual contact with the prisoners which is 
the thing invented by May. This is his idea, 
and as he has carried it into successful prac- 
tice, he is protected by law, and should be. 
If it were othei-wise, there would be no en- 
couragement to inventive genius. 

Keeping in mind that May's invention is 
the ability of the jailer, from the moment 
he enters the outer door, to control the pris- 
oners by bolting the doors while separated 
from him, the question arises, does Hodson's 
apparatus infringe it? The difference be- 
tween the two machmes, which it is impor- 
tant for you to notice, consists in the differ- 
ent means used to fasten the doors. In both 
machines the apparatus used is to fasten the 
doors, so as to control the prisoners, without 
being under any apprehension from them. 
May complains that Hodson has appropriated 
his purpose, and aiTanged his machine on the 
same principle although the form of it has va- 
ried. The question of infringement is one for 
the jury. The true point is, have the defend- 
ants used the invention of the plaintiff, or 
something substantially like it? Do the two 
structures operate upon the same principle? 
Are they substantially the same? Did it re- 
quire any invention to substitute the pulley 
for the lever, or to fasten the first door hori- 
zontally instead of peiipendieularly? If it did 
not, they are mere changes of forms, to pro- 
duce the same result, and the partr using 
them in this way is an infringer. The opera- 
tion of pulleys and levers is as old as so- 
ciety. Suppose a skilled mechanic should see 
Slay's invention; would he not at once know 
that the lever power in the pulley could serve 
the same purpose as the lever power in the 
lever and endless chain? This is a question 
for your determination. May's invention se- 
cures to him, not only the means he used, 
but all other mechanical contrivances which 
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are equivalent. It is well known to all in- 
telligent men that the pullej- and weight can 
be used to produce the same effect as the 
lever and bar. Did it require any exercise 
of invention to substitute the pulley for the 
lever, or the bolt horizontally for the bolt per- 
pendicularly. Would or not any good me- 
chanic at once see that these substituifs 
could be used to produce the same effect if 
so, Hodson has pirated May's invention, and 
must respond in damages. It is for you, from 
the evidence, to say whether he has or not. 
You have heard the evidence, and must de- 
cide what witnesses to believe or disbelieve. 
I regret that the witnesses in this case have 
not, by their superior intelligence on this 
subject, been able to lighten your labors. 
But I think, after all, that the case wJU not 
give you a great deal of trouble. If you find 
for the plaintiff, you will find $400. 

The jury returned a verdict for plaintiff and 
assessed his damages at $400, as instructed. 
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that the defendant was assignee of the whole 
estate of the original lessee. 
Verdict for defendant. 



Case No. 9,335. 

MAY et al. v. SHEEHY. 

[4 Cranch, 0. C. 135.] i 

Circuit Court, District of Columbia. April 
Term, 1831. 

Landlord and Tenant — Assignee op Lessee- 
Action AGAIXST — COVESANTS OF LEASE 

—Whole Estate. 

1. In an action of covenant by the assignee of 
the lessor against the assignee of the lessee, the 
plaintiff may give parol evidence of an assign- 
ment by the lessee to the defendant 

2. An assignee of the lessee is not liable to the 
lessor upon the covenants in the lease, unless 
he is assignee of the whose estate of the original 
lessee. 

This was an action of covenant, by [John 
E. aiay and others] the assignees of the lessor 
against [Edward Sheehy] the assignee of the 
lessee. 

The defendant pleaded that he was not as- 
signee of the lessee. 

The plaintiffs offered parol evidence of pos- 
session by the defendant, and his payment of 
rent to the plaintiffs, as evidence of an as- 
signment. 2 Phil. Ev. 88, 89; Derisley v. 
Custance, 4 Term R. 75. 

Mr. Hewitt, for defendant, contends that 
the assignment can only be proved by deed, 
and the deed must be produced. 

Mr. Taylor, contra. The assignment from 
the lessee to the defendant is a matter not 
within the knowledge of the plaintiffs. They 
are no party to It. As to them, it is res inter 
alios acta. They have no power, at common 
law, to call upon the defendant to produce 
the deed of assignment, if there was one. 

THE COURT (nem con.) permitted the parol 
evidence to be given; but instructed the jury 
that the plaintiffs were not entitled to recover 
in this action unless they should be satisfied 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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MAY et al. v. SLACK. 

[16 Int Rev. Rec. 134.] 

Circuit Court D. Massachusetts. May 7, 1872. 

Taxation— Legacy Tax— When It Accrues. 

M. died February 23, 1870, testate, and be- 
queathed certain peeuniaiy legacies, which were 
paid by his executors in April, 1871; the act of 
July 14, 1870, repealed taxes on legacies on and 
after October 1, 1870, saving taxes already ac- 
crued. Held, that a tax was properly assess'id 
as "accrued" upon said legacies under the sav- 
ing clause contained in section 17, Act July 14, 
1870, c- 255 (16 Stat. 261). 
[Cited in Mason v. Clapp. Case No. 9,233; 
Clapp V. Mason, 94 U. S. 593; U. S. v. New 
York Life Ins. & Trust Co., Case No. 15,- 
873; U. S. V. Townsend, 8 Fed. 307. Dis- 
tinguished in U. S. V. Rankin, Id. 875.] 

Samuel May died February 23, 1870, tes- 
tate, and by will, dated February 15, 1862, 
and by codicil, dated February 15, 1870, be- 
queathed certain pecuniary legacies. Said 
will and codicil was admitted to probate 
March 28, 1870, and the plaintiffs [John J. 
May and others] duly appointed executors. 
In September, 1870, the plaintiffs made a 
partial payment of some of the legacies upon 
which a legacy tax was paid, respecting 
which no question is raised. In April, 1871, 
I the plaintiffs paid all said legacies in full, 
and the United States assessor assessed upon 
the sums so paid in April, 1871, certain 
legacy taxes, which were paid under pro- 
test, and this action brought against col- 
lector to recover back said taxes. 

S. E. Sewall, for plaintiff. 
F. W. Hurd, for defendant- 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

LOWELL, District Judge. This is an ac- 
tion to recover back the legacy duties as- 
sessed upon certain bequests made by the 
late Mr. May, who died February 23, 1870, 
before, but less than one year before, the 
repeal of the duty. The act of July 14, 
1870, repealed the tax on legacies and succes- 
sions on and after the first day of October, 
then next, section 17 saving "all taxes prop- 
erly assessed or liable to be assessed, or ac- 
cruing under the provisions of former acts 
or drawbacks, the right to which has al- 
ready accrued or which may hereafter ac- 
crue under said acts." The plaintiff's posi- 
tion is: That legacies are payable at the 
earliest in a year after the death of the 
testator, and that by statute of July 13, 1800, 
§ 9 (14 Stat. 140), the legacy duties are pay- 
able when the legacy is payable; that the 
United States had no right or interest in the 
tax until it became payable, and thus the 
saving clause of the repealing act is intended 
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only to presei-ve those taxes, which either 
•were assessed, or at any rate might have 
been assessed before the first day of Oc- 
tober. The defendant, on the other hand, 
contends that the legacy taxes "accrue"' in 
the sense of the law upon the death of the 
testator, though they are not payable until 
afterwards, so that the saving is intended to 
cover all these cases where there was an 
inchoate right, so to speat, to the tax, when- 
ever it might be thereafter properly assess- 
,ahle. This single point of construction on 
which the case turns is one of no inconsid- 
erable nicety, and none the less so that it 
requires the intent of congress to be as- 
certained from general expressions, which 
were in all probability adopted without any 
view to the particular point under consid- 
eration. Upon the whole, we are of opin- 
ion that by the internal revenue law the tax 
is to be taken to accrue upon a pecuniary 
legacy immediately on the death of the tes- 
tator, though not payable until the legacy 
is payable. Though it is true, in general, 
that a legacy is not payable until a year, yet 
this is an equitable rule adopted only for 
convenience, "There is no doubt," said Lord 
Eldon, "that the property is vested at the 
death of the party; and if a case was pro- 
duced in which it was quite clear that there 
were no debts, the court would give the 
funds to the party, notwithstanding there 
had not been a lapse of twelve months." 
Garthshore v. Chalie, 10 Yes. 13. Although 
the executor is not bound to pay within the 
time, yet he may do so, as indeed in this 
case the executors did pay a certain part of 
each legacy. The legacy is vested, and if 
the legatee should die within the year it 
would go to his personal representative, but 
the latter would take it subject to the tax, 
which is made a lien from the death of the 
testator. Section 125, 13 Stat. 286. If the 
executor should become bankrupt within the 
year I have no doubt that the amount of the 
legacy could be proved against his estate as 
debitum in praesenti, solvendum in future; 
and the language of the tax act, which 
makes the legacy liable to a duty pa fable 
only when the legacy is payable, may well 
be taken to express a similar liability,— that 
is, one that is vested, though not payable. 
In the ease cited by the defendant (Meredith 
v. "Q. S., 13 Pet. [88 V. S.] 494), Mr. Justice 
Story says that duties accrue in the fiscal 
sense as soon as goods are imported, though 
they are not payable until after entry, valua- 
tion, and assessment; and he cites several 
cases to show that this is the established 
doctrine. If, then, a customs act were pass- 
ed abolishing certain tariff duties on and 
after a certain day, and saving such as had 
accrued before the day, it is plain that "ac- 
crued" would not mean payable, but only 
vested. 

There is another cause of inquiry which 
strengthens this argument. The statute ap- 
plies to successions as well as legacies; and 
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many successions vest not only in right, but 
in possession immediately on the death of 
the ancestor. Thus real estate descends at 
once to the heir; and there is no doubt that 
the succession duty may be assessed at 
once, because there is the express prol^ision 
of section 137, 13 Stat. 289; and section 141 
carefully provides that, if the succession 
shall be reduced by the payment of debts or 
otherwise, the tax, or a proportionate part 
thereof, shall be refunded; or, by section 
143, 13 Stat 290, the commissioner may ar- 
range the duty by compromise in cases of 
doubt or difficulty. Then take the case of a 
specific bequest to the executor himself, or 
a specific devise of lands, or the case where 
the executor is himself the residuary legatee, 
and gives bond under our statute to pay 
debts and legacies, in all these cases it seems 
to me the duty not only accrues, but is or 
may be assessable within the year. Consid- 
ering, therefore, that the statute was in- 
tended to be uniform, and that the construc- 
tion contended for by the plaintiffs will 
make its application vary with the nature 
of the property and other circumstances, and 
for the other reasons above given, we think 
the better opinion is that these duties were 
rightly assessed, and that the judgment 
must be for the defendant. 
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Case ISTo. 9,337. 

In re MAYBIN. 

[15 N. B. R, 468.]i 

District Court, N, D. Mississippi. Nov., 1S7G. 

Banekuptoy — Judgment Recovered after Pro- 
ceedings IN BaNKRUPTOT — GrOARDIAN AXD 

Ward— Limitations— DiSTRiBDTiVE Fund, 

1. A daim fonnded upon a judgment or de- 
cree recovered after the commencement of the 
proceedings in bankruptcy, without leave of -the 
bankrupt court, cannot be proved. 

2. The liability ot a guardian to his ward is 
not affected by his discharge in bankruptcy. 

3. Proof of claims may be filed after an order 
discharging the assisnee has been set aside, and 
the assignee ordered to proceed. 

4. The filing of the petition arrests the run- 
ning of the statute of limitations. 

5. So long as there is a fund to distribute, all 
those who had valid, subsisting claims existing 
at the time of the commencement of the pro- 
ceedings, upon making proof, will he permitted 
to participate in it. 

[In the matter of X W. Maybin, a bank- 
rupt. See Case No. 9,338.] 

1 [Reprinted by permission.] 
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HILL, District Judge. Tlie questions now 
presented for decision arise upon exceptions 
filed by the banljrupt to the claims filed 
against said estate, and in which Garrett, 
one of the creditors, has joined as against 
the other creditors in a portion of these ex- 
ceptions. These exceptions are limited to al- 
leged defenses, appearing upon the face of 
the claims, and matters appearing in the 
record, and will be considered as applied 
to the claims stated as follows: First, as 
to the claim of Mary L. Bourne, for the sum 
of twenty thousand six hundred and nine 
dollars and fifty-three cents, with interest 
at 6 per cent, per annum, from October 31st, 
1872, to April 22d, 1873, alleged to be the 
amount of a decree rendered by the chancery 
court of Warren county, on the last men- 
tioned day, in favor of the said Mary L. 
Bourne, against the said bankrupt as the 
balance then due as her guardian, and which 
it is alleged remains due and unpaid. To the 
allowance and payment out of the estate of 
the bankrupt, both he and said Gan-ett ex- 
cept, and state seven different grounds ol 
exception. 

Only the fifth ground stated need be con- 
sidered in tbis case, as that must be decisive 
against its admissibility as at present pre- 
sented, and applies alone to this claim; other 
grounds stated apply to other claims, and 
will be considered in connection with. them. 
All demands provable against a banknipt's 
estate, whether then matured and due or not, 
must have an existence at the time of filing 
the petition of adjudication, which in this 
case was on the 30th day of December, 1868. 
The claim as now filed is a decree rendered 
on the 22d day of April, 1873. 

To avoid this objection, it is insisted that 
an amended proof has been filed, making 
the bill and answer, as well as a copy of the 
decree, an exhibit which discloses the claim 
upon which the decree was based. Whilst 
this is so, it is the decree and not the ac- 
counts between the parties that constitutes 
the debt asked to be allowed and paid. At 
the time the petition of Maybin asking to 
be declared a bankrupt was filed, no adjust- 
ment of the accounts between Jli-s. Bourne 
and her father and guardian, had been made, 
showing any indebtedness against him. The 
claim was tlien an unadjudieated equitable de- 
mand growing out of tiiese relations as trus- 
tee and cestui que trust, which could only be 
ascertained upon an account based upon proof, 
to be ascertained by this court by such pro- 
ceedings as it might direct, or if a bill or 
suit had then been pending to settle the 
liability, upon application to this court an 
order might have been made directing the 
assignee to be made a party to that suit, 
and represent the interests of the estate until 
its conclusion, so as to ascertain the true 
amount to be allowed as a claim against the 
bankrupt estate. But the court did not then 
have, nor has it now, power to direct the 
institution of a suit in a state court after 
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bankrupt proceedings are commenced, only 
for the collection of debts not exceeding five 
hundred dollars. So that the only mode by 
which an adjustment could be had between 
the claimant and the defendant which then 
could or now, be had, is by proceedings in 
this court. This did not, however, prevent 
Mrs. Bourne from instituting and conducting 
proceedings in the chancery court to a per- 
sonal decree against her father as her ti-us- 
tee, it being a fiduciary demand, and not one 
from which he was entitled to be discharged 
by the order and decree of this court un- 
der the bankrupt proceedings. The decree 
against him personally is not affected by the 
proceedings in this court, further than he 
will be entitled to a credit for whatever sum 
Mrs. Bourne may receive from the assets in 
banki-uptey. The claim as presented being 
rejected, Mrs. Bourne and her husband will 
be. allowed to present it in such form as she 
may be advised, when the court will make 
such order in relation to it, as in its judg- 
ment will best facilitate the ascertainment 
of such amount as may properly be made 
payable out of the assets for distribution. 
This disposes of this claim. 

The next claim for consideration is that of 
E. P. Brown, for two thousand dollars and 
interest from November 10, 1868, evidenced 
by two promissory notes for one thousand 
dollars each, dated on that day and payable 
on the first day of January, IHQQ, and the 
xither payable on the first day of Januai-j', 
1870, each bearing interest from date. 

Three grounds of objection are taken to 
this claim: 1st, because the proof was not 
filed until the 24th day of July, 1873, after 
an order had been made by the registei-, 
discharging the assignee. 2d, because the 
original proof did not have the notes or copy 
attached, and were therefore utterly void. 
3d, because said notes were barred by the 
statutes of limitations before the amended 
proof was filed. 

To the first ground of exception it is only 
necessary to state that the order discharging 
the assignee was by the order of this court 
held to have been improperly made, and the 
assignee directed to proceed with the ad- 
ministration of the estate. Therefore this 
ground of exception cannot be sustained- To 
the second ground stated, it is only necessary 
to state that the proof m^y in all cases be 
amended, if application be made in proper 
time; and when amended so as to comply 
with the law, it will relate back to the orig- 
inal filing, unless the rights of others have 
in the meantime intervened, which in this 
case did not occur. Therefore this ground of 
exception is not maintainable. The third and 
last ground stated is that the notes were 
barred before the amended proof was filed. 
The original proof was filed on the 24th day 
of July, 1873; the note first due was not pay- 
able until the 1st of January, 1869; from 
that time until the 24th of July, 1873, was 
four years, six months and twenty-three days. 
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As we have seen the amendment to the proof 
related back to the filing of the original proof, 
consequently neither of these notes were 
barred. Therefore the exceptions to these 
debts must be overruled and the debts al- 
lowed to be paid out of the assets. 

The next«claim for considei-ation is an open 
account for goods and merchandise filed by 
J. J. GaiTad & Co., for the sum of two 
thousand five hundred and twenty-nine dol- 
lars and thirty-three cents. Two grounds of 
exceptions are insisted upon to this claim: 
1st, Because it was not filed until the 20th of 
August, 1875, after it is alleged the bank- 
rupt was dischai'ged. 2d, That it is barred 
by the statute of limitations. 

The first exception must be overruled for 
reasons heretofore stated. The second excep- 
tion raises a question of more difficulty, and 
one which has been very ably argued by 
counsel for the exception. The accoimt upon 
its face shows that the goods were all sold 
and delivered during the years 1867 and 186S, 
the account being closed February 1st, 1868, 
and was therefore not barred when Maybin 
filed his petition to be declared a bankrupt. 
The filing of the petition certainly arrested 
the running of the statute of limitations; 
the question is, was there any period after 
that time when it again commenced running. 
The bankrupt act [of 1867 (14 Stat. 517)] 
makes no provision for such a period. It pro- 
vides for notice both special and general to all 
the creditors to come forward and prove their 
claims at the first meeting of creditors, and 
at each subsequent meeting provides for spe- 
cial notice to those who have proved, and a 
general notice to all to attend such meeting 
and take part in the proceedings, and it fur- 
ther provides, that upon the first distribu- 
tion of the assets a sufficient amount shall 
be reserved to make those who had not 
proved equal to the pro rata shares then de- 
clared, and that upon the next distribution 
those pailicipating in the first shall receive 
nothing until all are made equal. I am of 
opinion that the law contemplates that so 
long as there is a fund to distiibute, all those 
who had a valid subsisting claim existing 
at the time the bankrupt proceedings com- 
menced, upon making proof, shall be permit- 
ted to participate in it. 

But admitting what is insisted upon by 
Maybin's counsel, that the statute commenced 
running at the expiration of the injunction 
created by the statute as a genex-al rule, yet 
the facts shown by the record in this case 
upon well settled rules of equity, estop May- 
bin from setting up the bar. The claim out 
of which the fund for distribution was real- 
ized was in existence when llaybin filed his 
petition to be declared a bankrupt; this claim 
he did not place upon his schedule, so as to 
give his creditors an opportunity to pursue it. 
It may be, and I am inclined to the opinion 
he thought it worthless, yet the effect so far 
as the creditors are concerned is the same. 
Nothing being shown on his schedules for 



the payment of debts, there was no induce- 
ment to prove them. It may be that credit- 
ore might then have thought this claim worth- 
less, yet they should have had an opportunity 
through the assignee, their agent, to test it. 
The failure to afford that opportunity, cer- 
tainly in equity, and this is a court of equity, 
with the most extensive powers, Maybin is 
estopped from interposing this objection. For 
the reasons stated, the exceptions to this 
claim must be overruled, and the claim al- 
lowed. 

The next claim for consideration is an open 
account filed by James Mun-ay, for five 
hundred and sixty nine dollars and eighteen 
cents, for goods sold and delivered between 
the 7th of April and the 12th of December, 
1S66. The same grounds of exception are 
stated against the debt with the last men- 
tioned debt, and the same reasons operate 
against their maintenance. Therefore the 
exceptions must be overi-uled and the debt 
allowed. 

The last^ claim excepted to is one filed by 
Robert Wilson for four hundred and forty 
dollars, founded upon a judgment rendered 
by the circuit court of Warren county against 
said Maybin on the Uth day of February, 
1SG9. 

The second ground of exception is all that 
need be considered and that is decisive 
against its allowance, and that is that the 
judgment was obtained after the commence- 
ment of proceedings in bankruptcy, without 
leave of this court and in violation of the 
bankrupt law. The bankrupt not having sug- 
gested, as I take it, the pendency of the 
'bankrupt proceedings, and having taken no 
steps to arrest it, it remains a personal judg- 
ment against him, but is not a charge upon 
the fund in court. The exception must there- 
fore be sustained, and the claim disallowed. 
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MAYBIN V. RAYMOND. 

RAYMOND V. HARRIS et al. 

[15 N. B. R. 353; 1 4 Am. Law T. Rep. (N. S.) 

21.] 

Circuit Court, S, D. Mississippi. 1877. 

Bankhoptct — Cr^AiM ov Bankrupt — Employmest 
OP Counsel— Substitution op Assignee— 0th- * 
ER Counsel Bmplotbc— Consent op Court. 

1. Where counsel, employed by the bankrupt 
before the commencement of the proceedings in 
banliruptcy to carry on a suit at their own cost 
and retain as compensation one-half of ihe 
amount recovered, recover a large fund in such 
suit after the bankrupt is discharged, they are 
entitled to the one-half of such recovery, not- 
withstanding such bankruptcy and discharge. 

2. A petition filed by the bankrupt after his dis- 
charge, praying that the share of the counsel be 

1 ^Reprinted from 15 N. B. R. 353, by permis- 
sion.] 
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paid to them, and the halance, after paying debts 
and costs of the bankruptcy, be paid to him, is 
one in the ordinary course of a bankrupt pro- 
ceeding and not a bill in equity, nor is a decree 
of the bankrupt court directing such payment 
the allowance of a claim against the bankrupt's 
estate. The proper method of reviewing such 
a decree is by petition. 

3. The discharge of a bankrupt does not bar 
the right of his assignee to recover property aft- 
erwards discovered, which the bankrupt had 
failed to put in his schedules. 

4. Where it appears that the discharge of the 
assignee has inadvertently found its way among 
the files of the court, the court has power to set 
it aside and direct the assignee to proceed with 
his duties. 

5. Where the assignee was substituted as 
plaintiff, more than two years after his appoint- 
ment, in a suit which was commenced in the 
name of the bankrupt, and recovers therein, the 
bankrupt cannot claim the amount of such re- 
covery from him on the ground that the limita- 
tion provided in the bankrupt law [of 1867 (14 
Stat. 517)] barred his remedy at the time of his 
substitution. 

6. Where the assignee, in obtaining authority 
from the court to make a contract with counsel 
to prosecute a claim and to pay them for their 
services one-half the gross amount when recover- 

■ ed, suppresses facts \\ hich if known to the court 
would have induced it to withhold such author- 
ity, the contract is not binding on the court or 
the parties, especially where such facts were 
known to the attorneys themselves. But a rea- 
sonable sum for services actually performed will 
be allowed. 

[In review of the action of the district 
court of the United States for the Soutbei-n 
district of Mississippi.] 

On the 3d of June, 1876, the district court 
of the United States for the Southern dis- 
trict of Mississippi, sitting in bankruptcy, 
made a decree, to revise certain portions of^ 
which these petitions were filed. This de- 
cree was made under the following circum- 
stances: Raymond, the assignee of Maybin, 
had recovered in the court of claims a judg- 
ment against the United States for seventy- 
one thousand and twenty dollars, which sum 
had been drawn from the treasury of the 
United States, and at the date of the decree 
of the district court was in the registry of 
the court subject to distribution by its order. 
In anticipation of this state of facts, ilay- 
bin, the bankrupt, had filed, on Januai-y 26, 
1876, a petition in the district court, in which 
he set forth that Messrs. Harris & Harris, a 
fii'm of solicitors in Vicksburg, were entitled 
to one-half the amount so recovered from 
the United States, by reason of a contract 
entered into in 1866 with them by him be- 
* fore bis bankruptcy, by which he agreed 
that, in consideration of their prosecuting 
said claim and paying all expenses incident 
to such prosecution, they were to have and 
retain one-half the amount they might re- 
cover from the United States. That Harris 
& Harris had associated with themselves in 
the contract Messrs. Bartley & Casey, solici- 
tors in Washington city, and that by the unit- 
ed services of all his said counsel on May 
25th, 1875, a judgment was recovered in fa- 
vor of petitioner and against tbe United 



States, in the court of claims, for seventy- 
one thousand and twenty dollars. His peti- 
tion further states that in July, 1873, and 
more than three years after the discharge of 
the petitioner in the bankrupt court, John B. 
Raymond, his assignee, had procured him- 
self to be substituted for the petitioner as 
plaintiff in the said suit in the court of 
claims; that but one debt had been proved 
against the estate of the petitioner, and that 
for the sum of two thousand dollars only; 
and that said assignee intended to collect said 
judgment and hold said money, and refused 
to recognize the compensation due to the said 
counsel of petitionei'. The petition prayed 
that the counsel of petitioner should be paid 
their said fees out of the fund when recov- 
ered, and that petitioner should be allowed to 
deposit in the registi-y of the court a sufiicient 
sum to cover all claims against him and all 
costs and commissions of the assignee, and 
that the remainder of the proceeds of said 
judgment should be paid to petitioner. 
After the filing of this petition and before a 
decree was made thereon, the judgment of 
the court of claims had been affirmed by the 
supreme court of the United States, and the 
amount of the judgment was drawn from 
the treasury of the United States 'and was 
in the custody of the bankrupt court Be- 
fore the decree was made upon said petition, 
other proofs of debt had been filed against 
the estate of said Maybin, in addition to said 
claim of two thousand dollars, so that the 
debts filed against the said estate amounted 
to about twenty-six thousand dollars. These 
debts, however, it was claimed by Maybin, 
were not yalid claims against his estate. 
Raymond, the assignee of Maybin, filed an 
answer to this petition in which, besides de- 
nying many of the averments of the petition, 
he alleged that Maybin had fraudulently 
neglected to place the said claim against the 
United States upon his bankrupt schedules. 
That in March, 1873, he discovered that the 
said Maybin was then prosecuting said 
claim in the court of claims, and thereupon 
he, the assignee, filed his petition in the dis- 
trict court setting forth that said claim had 
come to his knowledge, that it would be 
necessary to employ an attorney to prosecute 
the same, that he had no funds for that pur- 
pose, and that it had been customary for 
such claimants to employ an attorney at a 
compensation of one-half the amount recov- 
ered, and praying for authority to make a 
contract with an attoraey for the collection 
of said claim on those tenns; that the au- 
thority was given, and he made a conti-aet 
with Messrs. Adam & Speed, attorneys, 
dated March 22d. 1873, by which he em- 
ployed them to prosecute said claim, and 
agreed to pay them for their services one- 
half the gross proceeds of said claim when 
recovered. Adam & Speed, who had asso- 
ciated with themselves in the prosecution of 
this suit Mr. S. E. Jenner, of Washington 
city, filed on October 2, 1875, a proof of their 
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claim against the banki-upt's estate, in wbich 
tUey claimed that there was due them and 
said Jenner, from the hankrupt's estate, the 
sum of thirty-five thousand five hundred and 
ten dollars, l>y reason of their services under 
the contract aforesaid, and that they held an 
attorney's lien upon the judgment for sev- 
enty-one thousand and twenty dollars, 
which had been recovered in May, 1875, in 
the court of claims, in favor of said assignee. 
After due notice to all the parties in inter- 
est, and the taking of much testimony on 
hoth sides, the petition of Maybin came on 
for hearing before the district judge sitting 
in bankniptcy, on the 3d of June, 1876, and 
he made a decree. [Case unreported.] The 
decree found that there was on deposit in 
the Valley Bank of Yicksburg, the proceeds 
of said suit in the court' of claims, the sum 
of seventy-one thousand and twenty dollars, 
subject to the order of the court in the canse, 
and directed its distribution as follows: To 
Eaymond, the assignee, for his commissions 
on receiving and paying over said moneys, 
the sum of eight hundred and ten dollars; to 
S. E. Jenner, or Adam & Speed, his asso- 
ciates, five hundi-ed and seventy-nine dollars 
and forty-sis cents, being an amount paid by 
Jenner to Bartley & Casey, the attorneys 
for Maybin, and which sum was properly 
chargeable to the attorneys of said Maybin; 
to Harris & Harris, and Bartley & Casey, 
their associates, thirty-four thousand five 
hundred and twenty-six dollars and fifty- 
four cents; to Adam & Speed and S. E. Jen- 
ner, seventeen thousand five hundred and 
fifty-two dollars and fifty cents; and the 
court decreed that the remainder of the fund 
be held by the said Valley Bank until the 
further order of the court Maybin, the 
bankrupt, has filed a petition to review this 
decree, in which his main ground of com- 
plaint is the allowance made to Adam & 
Speed and Jenner. And Eaymond, the as- 
signee, has also filed a petition of review in 
which he complains of so much of the de- 
cree as allows to Harris & Harris and Bart- 
ley & Casey the said sum of thirty-four thou- 
sand five hundred and twenty-six dollai'S and 
fifty-four cents. The other facts necessary 
to an understanding of the controversy are 
stated in the opinion of the court. 

W. B. Pittman, A. B. Pittman, T. W. Bart- 
ley, and Joseph Casey, for Harris & Harris 
and Bartley & Casey. 

"\V. B. Pittman, for Maybin. 

G. Gordon Adam and Dickey, for Adam & 
Speed and Jenner, and for Raymond, as- 
signee. 

WOODS, Circuit Judge. The respondents 
to the supervisory petition of review filed by 
Raymond, the assignee, Tiave entered a mo- 
tion which raises a preliminary question that 
fii'st requires the attention of the court The 
motion is to dismiss the petition because this 
court is without jm'isdiction to entertain the 



(Case No. 9^,338) MAYBIN 

same, the decree sought to be reviewed being 
either a decree in equity or the allowance of 
the claim of creditors, and therefore not re- 
viewable by supervisory petition. I do not 
think this motion ought to prevail. The peti- 
tion of Maybin was in the ordinary course of 
a bankrupt proceeding. Its main purpose was 
to secure to himself any sui-plus that might 
remain of his estate after paying all the 
claims upon the fund, and all debts due from 
him. It certainly was not necessary to pre- 
sent such a prayer by a regular bill in equity. 
The fund, at the time of the decree, was in 
the registry -of the comt, and Maybin's peti- 
tion amounted simply to a motion to distrib- 
ute the fund to those having claims against 
it and to pay him the residue. Nor does the 
decree appear to be the allowance of a claim 
in favor of Harris & Harris and Bartley & 
Casey. They were the owners by equitable 
assignment of one-half the fund, if what they 
alleged about their contract with Maybin was 
trae. They did not set up a debt due to them 
against the bankrupt estate, but a title to 
one-half the fund. The decree that they be 
paid out of the fund was not the allowance 
of a claim against the estate from which, by 
the provisions of original section 8 of the 
bankrupt act (Rev. St 4980), an appeal might 
be taken. "The assignee of a banknipt is not 
the assignee of his creditor, nor of all the 
judgments, executions, liens, and mortgages 
outstanding against his property. He takes 
only the bankrupt's interest in the property; 
he has no right or title to the interest which 
others have therein, nor any conti'ol over it 
further than is expressly given by the bank- 
rupt act as auxiliary to the presentation of 
the bankrupt's interest for the benefit of his 
general creditors." Goddard v. "Weaver [Case 
No. 5,495]. 

In the district court the petition of Maybin 
was treated both by the parties and the court 
as an informal petition in the course of bank- 
rupt proceedings; and I am disposed to treat 
it in the same way in this court, and think it 
was not a bill in equity; nor was the decree 
of the court the allowance of a claim against 
the bankrupt's estate. The motion to dismiss 
the revisory petition of Raymond, the as- 
signee, is therefore overruled. 

As to the merits of the revisoiy petition of 
Raymond, the questions are, what contract 
did Harris & Harris make with Maybin for 
the prosecution of his claim against the Unit- 
ed States, and what were their rights under 
that contract? In my judgment the proof is ' 
clear and conclusive that one or two years be- 
fore Maybin filed his petition to be adjudi- 
cated a banki'upt, he entered into a written 
contract with Harris & Harris, by which the 
latter agreed to prosecute said claim against 
the United States, and pay all costs and ex- 
penses of said prosecution, and for their said 
services they were to have one-half the net 
proceeds of the claim, and the other half was 
to. be paid to said Maybin; that Hai-ris & 
Harris, by themselves and those whom they 
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associated with themselves, did prosecute said 
claim in the court of claims, and in- the su- 
preme court of the United States, and did re- 
cover therein final judgment for seventy-one 
thousand and twenty dollars, which amount 
is now in the registry of the district coui-t. 

Under this state of facts there can he no 
doubt of the right of Harris & Harris and 
their associates to one-half the net proceeds 
of the fund, notwithstanding the fact that, 
during the pendency of the cause in the court 
of claims, Mayhin had been adjudicated a 
bankrupt, and before the recovery of the 
judgment in that com-t Raymond, his as- 
signee, had been made a party plaintiff to 
the suit Harris & Harris and their col- 
leagues were not only willing to prosecute 
the suit after the bankruptcy and after the 
assignee was made party, but actually did 
prosecute it to a successful final judgment 
and recovery of the money. These services 
were accepted by the assignee, and he now 
enjoys their fruits. When their services had 
been rendered according to their contract, 
and the money recovered, they had a title to 
one-half the amount. When Raymon'd was 
appointed assignee the claim of Maybin vest- 
ed in him, subject to the rights of Harris & 
Harris under their contract, which were in no 
way affected by the bankruptcy. As long as 
they were willing to perform their part of the 
contract, they were entitled to insist upon 
their rights under it These rights of Harris 
& Harris and their associates were recog- 
nized not only by the district court but also 
by the court of claims. The district court. 
In an order dated November 28, 1873, direct- 
ed Raymond, as assignee, to prosecute said 
claim in the court of claims, and declared 
that all costs and expenses incurred by said 
bankrupt including his counsel fees for the 
prosecution of said claim before the substitu- 
tion of said assignee, should be paid out of 
the amount which might be paid into court 
to be thereafter determined by the court. 
And in the order of the court of claims, made 
on February 23, 1874, by which S. B. Jenner 
was made attorney of record for said Ray- 
mond as assignee of Maybin, instead of Bart- 
ley & Casey, it was provided that Bartley & 
Casey should have and retain a lien upon the 
cause of action, and upon the papers and effects 
of the said Maybin, and upon any judgment 
which might be recovered in the ease, to the 
amount of such contingent fees and costs as 
it was agreed by or on behalf of said May- 
bin that his original attorney should receive 
for professional services for prosecuting the 
ease. The order of the district court author- 
izes the assignee to prosecute the claim in 
the court of claims, and the order of the 
court of claims substituting the attorney of 
the assignee as attorney of record, both took 
care to preserve the rights of Maybin's at- 
torneys under their original contract for fees. 
It is objected that the contract made between 
:Maybin and Harris & Harris is champertous, 
find therefore void. "Champerty," says 
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Blackstone, "is a species of maintenance, be- 
ing a bargain with the plaintiff or defendant 
campum partire if they prevail at law; where- 
upon the ehampertor is to carry on the party's 
suit at his own expense." The common-law 
notions of champerty and maintenance have 
never fully obtained in this country, because 
the reason upon which they were founded in 
England did not exist here. 

In the case of Slywright v. Pages, 1 Leon. 
167, it was said by the whole court of com- 
mon pleas that the meaning of the statute of 
32 Hen. vni., concerning maintenance, was 
"to repress the practices of many who, when 
they thought they had title or right to any 
land, for the furtherance of their pretended 
right conveyed their interest in some part 
thereof to great persons, and with their coun- 
tenance did oppress the possessors." Black- 
stone speaks of the offense of champerty as 
"perverting- the process of law into an engine 
of oppression." The same reasons were given 
for the rule of tlie common law that a chose m 
acticn could not be assigned. "Nothing," says 
Coke, "in action, entry, and re-entry can be 
granted over, for or under color thereof pre- 
tended titles might be granted to gx*eat men 
whereby right might be trodden down and 
the weak oppressed." Co. Litt 14a. It has 
been well remarked that feeble, partial, and 
corrupt must have been the administration of 
justice when such a reason could have force. 
Thallhimer v. Brinckerhoff, 3 Cow. G43. The 
rule that a chose in action cannot be assigned 
has long since been exploded, because the 
reason upon which it rested has ceased to ex- 
ist And the ideas of the guilt of champerty 
and maintenance have measurably disap- 
peared, and generally it is not now consider- 
ed in this country a crime to aid the lawful 
suit of another with money and services, in 
cousidei-ation of a share in the recovery. 
Thallhimer v. Brinekerlioff, supra; Lytle v. 
State, 17 Ark. 60S; Bayard v. McLane, 3 
Har. (Del.) 139. 

Where the government is defendant, the 
grounds upon which the offense of champerty 
were supposed to rest cannot, In the nature 
of the case, exist In such cases as the one 
under considex-ation, the government invites 
the suits of her citizens having lawful claims, 
and is in no danger of suffering injustice, no 
matter how great and influential those are 
who are aiding in their prosecution. The ob- 
jection that the contract under consideration 
is champertous cannot therefore prevail. It 
seems to me clear that the district court. In 
making the decree now under review, did 
right in directing the payment of the compen- 
sation of Harris & Harris and Bai-tley & 
Casey out of the fund. Maybin, when com- 
petent to contract, had agreed to pay them 
this compensation, and they had, without ob- 
jection by the assignee, rendered the services 
and accomplished the object for which the al- 
lowance was made. Therefore, unless some 
obstacle appears in the consideration of other 
questions raised in the case, that part of the 



[16 Fed. Cas. page 1227] 



decree of the district court under considera- 
tion ought to be affirmed, and the petition of 
review filed by Kaymond dismissed. 

The questions referred to are made by the 
counsel for Maybin upon his petition to re- 
view so much of the decree* of the district 
coui-t as allowed Adam & Speed and Jenner 
the sum of seventeen thousand five hundred 
and fifty-two dollars. The objections upon 
which the counsel for Maybin rely reach to 
the entire decree of the district court. They 
assert that the district coui*t had no jurisdic- 
tion to make the decree. They claim this on 
several grounds: First. Because the pro- 
ceeding in bankruptcy was completed and 
concluded before Raymond was authorized 
to prosecute the claim in the court of claims, 
and that the court had therefore no authority 
to make that order or any subsequent order 
in the bankruptcy. This view is based on 
the alleged fact that the bankrupt Maybin, 
having been discharged about the 25th of 
January, 1870, Raymond, his assignee, was 
subsequently, but soon after, also discharged, 
and that this ended and closed the bank- 
ruptcy proceedings, and all proceedings there- 
after in said bankruptcy were without juris- 
diction and void. If the facts as claimed 
were borne out by the record, I should feel 
inclined to hold on this point with the attor- 
neys for Maybin. But as I read the record, 
Raymond never was discharged as assignee. 
It is true a discharge written upon a print- 
ed blank, without date and signed by the 
register, is found among the files of the bank- 
ruptcy of Maybin, and doubtless this dis- 
charge was signed by the register soon after 
the date of the discharge of the bankrupt 
himself. But it appears farther from the rec- 
ord that on April 10, 1873, Raymond filed a 
petition in the district court, in which he rep- 
resented that he was embarrassed, in the per- 
formance of his duty as assignee, by the said 
paper pm-porting to be his discharge as as- 
signee; that said paper was signed without 
being applied for; that the date was pur- 
posely omitted, and that it was inadvertently 
put by the register among the papers in the 
causes when they were returned into court. 

Upon this petition the court acted, and 
found that said discharge was inadvertently 
made and filed in said .cause, and ordered it 
to be annulled. The mere inadvertent filing 
of a discharge among the records of a cause 
does not paralyze a court and put an end to 
the case. A court at any time, on the truth 
being made to appear, would have the power 
to order such a paper to be sti-icken from the 
files. "A court has power at a subsequent 
term to set right mere forms in its judg- 
ments, to correct misprisions of its clerks, 
and to correct any mere clerical errors so as 
to conform the record to the truth." Bank 
V. Labitut [Case No. 842]. When, there- 
fore, it was made to appear that the discharge 
of an assignee had inadvertently found its 
way among the files of the court, the court 
had power to order the paper to stand for 
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naught, and the assignee to proceed in the 
discharge of his duties; and this the eoiirt 
did. The assignee was, therefore, in fact 
never discharged. 

Second. It is fiu-ther claimed, that the dis- 
charge of the bankrupt on January 25, 1870, 
was an adjudication that he had surrendered 
all his property for the benefit of his cred- 
itors, and that the assignee had no right, al- 
though he might afterwards discover prop- 
erty of the bankrupt which the bankrupt 
had failed to put upon his schedules, to 
bring it into the bankmptcy without first 
setting aside the discharge of the bankrupt; 
that this had never been done, and that the 
time within which it could be done had 
elapsed. I do not think that the discharge of 
a bankrupt was intended to have the effect 
claimed.. Generally, a bankrupt may apply 
for his discharge at any time after the ex- 
piration of six months, and if no debts have 
been proved and no assets have come to the 
hands of the assignee, he may apply after the 
expiration of sixty days from the adjudica- 
tion. A discharge once granted can only be 
annulled on the ground of fraud. Rev. St. 
§§ 5110, 5120. So that if the theory under 
consideration is correct, where a bankrupt in- 
advertently omits property from his schedule 
and gets his discharge fairly, newly-discov- 
ered assets can never be reached by the as- 
signee, because the discharge can never be 
set aside. An interpretation of the law 
^ which leads to such results must surely be 
unsound. The fact is, that the adjudication 
of bankruptcy vests in the assignee the title 
to all property of the bankrupt not exempt, 
whether the same is placed on the schedules 
or not; and, without reference to the dis- 
charge of the bankrupt, it is the duty of the 
assignee to collect the assets, and apply them 
to the payment of the debts, and the dis- 
charge of the bankrupt interposes no obsta- 
cle to the performance of this duty. 

Third. It is claimed that if the assignee ac- 
quired any right to the claim of Maybin 
against the United States, he is barred of 
that right because he did not prosecute it 
within two years; that is to say, because he 
did not have himself substituted for Maybin 
as plaintiff in the suit pending in the court of 
claims until after the expiration of two years 
from his appointment as assignee. Rev. St. 
§ 5057. If it be conceded that imder the cir- 
cumstances the assignee was baiTed, it seems 
clear that Maybin cannot now avail himself 
of that fact. The limitation is for the bene- 
fit of defendants in the actions prosecuted by 
the assignee. If the limitation of the statute 
was effectual to bar the assignee, the United 
States might have' set up the bar. But that 
was not done; after the suit of the assignee 
has been allowed to progress to judgment, 
and the money has been collected by him, it 
seems to be too late for the bankrupt to in- 
tervene and set up the bar of the statute. I 
am of opinion, therefore, that none of the 
grounds relied on by counsel for Maybin, to 



MAYBIN (Case No. 9,338) 



[16 Fed. Gas. page 1228] 



show that the district court had no jurisdic- 
tion to make the decree complained of, are 
well taken. 

This brings up the merits of the revisory 
petition filed by ilaybin. The petition claims 
that the allowance by the district court to 
Adam & Speed and Jenner of seventeen 
thousand five hundred and fifty-two dollars 
and fifty cents was not justified, and I think 
the objection to this allowance is sustained 
by the facts of the case. It is made per- 
fectly clear by the record that the court, 
when it authorized Raymond, the assignee, 
to employ an attorney to prosecute the claim 
of the bankrupt against the United States, 
for the compensation of one-half the amount 
recovered, did so in ignorance of the facts of 
the case; and that this ignorance resulted 
from the suppression by the assignee of facts 
which must have been known to him, and the 
fact of such suppression was known to the 
attorneys with whom he subsequently con- 
tracted. It is not to be supposed that if the 
court had been advised that the claim of 
Maybin was already in course of prosecution 
in the court of claims, and almost ready for 
judgment, and that the attorneys prosecuting 
the claim had a contract with ilaybin for 
one-half the amount to be recovered for their 
compensation, that under these circumstances 
the court would have authorized the employ- 
ment of other counsel for the assignee, who 
was to receive the other half of the money 
for their services. The petition filed by the 
assignee for authority to employ counsel left 
the court in the dark as to the real state of 
the case; and the order of the court allowing 
the assignee to employ counsel who were to 
receive one-half the recovery for their serv- 
ices was not binding upon the court or the 
parties. 

But aside from this, the services which 
Adam & Speed contracted to render, and for 
which they were to receive one-half the 
amount recovered by them, were never ren- 
dered. What were the services they agreed 
to perform? The petition of the assignee for 
authority to employ counsel represented that 
among the assets of the banknipt there was a 
claim against the United States for cotton 
taken from bankrupt's plantation; that in the 
prosecution of said claim it would be neces- 
sary to employ counsel; that it was custom- 
£iry in such cases for the claimant to enter 
into eonti'act with the attorney to pay him 
for his services in the collection of the same 
fifty per centum of the amount recovered, the 
claimant to be at no further expense in mak- 
ing said collection; and the petition prayed 
that the petitioner be authorized to employ 
counsel to prosecute the 'claim on the said 
terms, and the court authorized the contract 
to be made as pmyed for in the petition. In 
pursuance of this authority the assignee, on 
the same day the authority was given, enter- 
ed into a contract in writing with Adam & 
Speed and Jenner, by which they agreed "to 
prosecute and recover a certain claim or debt 



due and owing to the estate of said bankrupt 
by and from the United States, for and on ac- 
count of cotton taken from bankrupt's plan- 
tation during the Rebellion." And the as- 
signee agreed to pay them one-half the 
amount recovered for their services. 

From all this it appears that what Adam & 
Speed and Jenner were employed to do, and 
what they agreed to do, and for the doing of 
which they were to receive one-half the 
amount recovered, was to prosecute and re- 
cover the claim against the United States. 
This they did not do, nor did they assist in 
doing. The record shows that the suit 
against the United States was prosecuted 
solely by Harris & Harris and their associ- 
ates, and it fails to show any service per- 
formed by Adam & Speed and Jenner. or 
either of them, toward the recovery of the 
judgment against the United States. Adam 
& Speed and Jenner did perform services for 
the assignee about the claim, but they were 
not the services contemplated by the order of 
the court or by the contract between the as- 
signee and them. These services were the 
procuring the substitution of the assignee as 
plaintiff in the court of claims in place of the 
bankrupt, and having Jenner substituted as 
attorney of record for plaintiff in place of 
Baitley & Casey. Doubtless these service^ 
were valuable to the estate of the banki-upt. 
They prevented the fund when recovered 
from going into the hands of Maybin, the 
bankrupt, and secured the possession of it to 
Raymond, the assignee. But the prosecution 
of the claim and the recovery of the money 
from the United States, by the final judgment 
of the supreme court, was done by Harris & 
Harris and their associates, and not by Adam 
& Speed and Jenner, It never entered into 
the contemplation of the court that Adam &, 
Speed and Jenner were to be paid fifty per 
cent, of the recoveiy for preventing the fund 
from going into the possession of the bank- 
rupt, and that the other fifty per cent, was to 
be paid to the attorneys of the bankrupt for 
their services in recovering the fund as 
against the United States. 

In my opinion Adam & Speed and Jenner 
cannot claim under said contract: (1) Be- 
cause the authority to make it was confeixed 
by the court without a knowledge of the 
facts which the assignee must have known, 
and wajs bound to communicate; and (2) be- 
cause none of the services contemplated by 
the order of the court and the contract be- 
tween Adam & Speed and Jenner were per- 
formed. The services actually rendered were 
not those for which the assignee was author- 
ized by the court to pay fifty per cent, of the 
recovery. But nevertheless Adam & Speed 
and Jenner have performed a valuable service 
to the bankrupt's estate, and they should be 
paid for such sei-viees what they are reason- 
ably worth. 

The result of my views is, that tha peti- 
tion of review filed by John B. Raymond, as- 
signee, must be dismissed at the costs of the 
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bankrupt estate, and that so much of the de- 
cree as directs the payment to Harris & Har- 
ris and Bartley & Casey of thirty-four thou- 
sand five hundred and twenty-five doUars and 
fifty-four cents must he affirmed. That so 
much of the revisory petition filed by J. W.- 
INIaybin as complains of the order directing the 
payment to Adam & Speed and Jenner of sev- 
enteen thousand five hundred and fifty-two 
dollars and fifty cents by said assignee be 
sustained, and so much of said decree as di- 
rects the payment to said attorneys of said 
Bum be reversed; and that the disti-ict court 
be required to ascertain in such manner as 
shall seem to it most proper what sum of 
money is due to Adam & Speed and Jenner 
for their services in -the premises, and to di- 
rect the payment to them of such sum out of 
the fund. 

[For subsequent proceedinKs in this litigation, 
see Cases Nos. 9,337 and 1,700.] 
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Case No. 9,339. 

MATE V. CARBERT. 

[2 Oranch, C 0. 336.] i 

Circuit Court, District of Columbia. Oct Term, 
1822. 

Trial— Notice to Produce Papers — Judgment 
BY Default— Evidence— WRITTEN Instru- 

MEST— SEC0?rDABT AFFIDAVIT. 

1. .Tudgment by default, for not producing at 
the trial a paper which the defendant has been 
notified to produce, cannot be rendered unless 
there is a previous order of the court to produce 
it, founded upon a motion and notice. 

[Cited in Gregory v. Chicago, M. & St. P. il. 

Co., 10 Fed. 530.] 
[See Bank of U. S. v. Kurtz, Case No. 920; 

Bas V. Steele, Id. 1,088.] 

2. Before secondary evidence of a written in- 
strument can be given, the court must be satis- 
fied bv the affidavit of the party ofEering it or 
otherwise, that the supposed original paper did 
once exist, and that it is not in his power to pro- 
duce it 

Replevin. Rent arrear, and issue. 

The plaintife, having given notice to the de- 
fendant to produce the original, offered to 
read in evidence to the jury, a copy of a paper 
in the handwriting of the deceased subscrib- 
ing witness. 

Mr. a;aney, for defendant, objected; stating 
that bis client had not the original. 

THE COURT (nem. con.) decided that the 
plaintiff was not entitled to judgment by de- 
fault under the 15th section of the judiciary 
act of 1789 (1 Stat 73), because he had not 
given notice of a motion to the court for an 
order to compel the defendant to produce the 
paper. And that the plaintiff must lay the 
foundation for his secondary evidence, by sat- 
isfying the court by his own affidavit, or oth- 
erwise, that the original once existed, and that 
it was not in his power to produce it 



1 [Reported by Hon. William Cranch, Chief 
.Tudge.] 



Case No. 9,340. 

MAYER V. OAHALIN. 

[5 Sawy. 355; 7 Reporter, 327; 11 Chi. Leg. 
News, 176.] 1 

Circuit Court D. Oregon. Jan. 7, 1879. 
Statutes— Title— Attachm ESTS— Body of Act— 
EcPEAL Br Implication. 

1. The subject of an act is expressed in the 
title thereof, although the provisions m the act 
concerning the subject may be different from 
what may be inferred from or suggested by such 
title. 

2. A provision in an act concerning the disso- 
lution of attachments is a matter properly con- 
nected with the "subject" of disposing of an in- 
solvent debtor's property. 

[Cited in Hahn v. Salmon, 20 Fed. 810.] 

3. Where the title of an act states that it is 
to provide a just disposition of an insolvent debt- 
or's property, it cannot be maintained that the 
"subject" of the act is not expressed in the title, 
because the disposition of such property provid- 
ed for in the body of the act is, in the opinion 
of the court, not just 

4. A repeal bv implication is as much within 
the purview of section 22 of article 4 of the con- 
stitution of Oregon, and the mischief intended to 
be prevented by it. as an amendment in terms; 
but it appearing that the supreme court of the 
state has decided otherwise, this court follows 
such decision. 

[Cited in The Glaramara, 10 Fed. 681.] 

Action [by Daniel Mayer against E. Caha- 
lin] to recover money. 

John W. Whalley and M. W. Fechheimer, 
for plaintiff. 

Joseph N. Dolph and Raleigh Stott, for de- 
fendant. 

DEADY, District Judge. This action is 
brought by the plaintiff, a citizen of Califor- 
nia, against the defendant, to recover the sum 
of seven thousand nine hundred and sixty- 
seven dollars and ninety-three cents, the bal- 
ance due upon certain goods, wares and mer- 
chandise theretofore sold and delivered to 
him. On December 23, 1878, the plaintiff 
sued out an attachment, upon which the mar- 
shal took the defendant's stock in trade into 
his possession. 

The defendant now moves to dissolve the 
attachment, upon the ground that on Decem- 
ber 30, 1878, he made an assignment of all 
his property, of the value of twelve thoti- 
sand nine hundred and seventy-nine dollars 
and fifty-five cents, to an assignee for the 
benefit of all his creditors, in proportion to 
the amount of their several claims amount- 
ing in the aggregate to twenty-one thou- 
sand three hundred and thirty-eight dollars 
and fifty-two cents, in accordance with the 
provisions of the act entitled "An act to se- 
cure creditors a just division of the estates 
of debtors who convey to assignees for the 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 7 Reporter, 327, 
contains only a partial report.] 
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benefit of creditors," approved October 18, 
1878; and that on Januaiy 7, 1879, the as- 
signee aforesaid demanded of the marshal 
the property taken on said attachment, which 
he refused to surrender. 

This aci (Sess. Laws 1878, p. 36) provides 
that no genei-al assignment for the benefit of 
creditor? shall be valid unless made for the 
benefit of all the ereditoi-s pro rata; and that 
"such assignments shall have the effect to 
discharge any and all attachments on which 
judgment shall not have been taken at the 
date of such assignment." It may be re- 
marked, in passing, that judgments are not 
taken on attachments, but are given in ac- 
tions wherein attachments may be or have 
been issued. 

By section 933 of the Revised Statutes an 
attachment of property in the national courts 
to satisfy any judgment that may be recov- 
ered therein, "shall be dissolved when any 
contingency occurs by which, according to the 
laws of the state where said court is held, 
such attachment would be dissolved upon like 
process in the courts of the state." 

Upon this section counsel for the plaintiff 
admits that if the act of October 18, 1878, 
aforesaid, is valid, this motion must prevail; 
but maintains that this act is unconstitutional 
and void because (1) it was passed in conti-a- 
veution of section 20 of article 4 of the con- 
stitntlon~the subject thereof not being ex- 
pressed in the title; and (2) it was passed in 
contiavontion of section 22 of said articl-i— 
certain sections of the Code on the subject of 
attachments being thereby amended without 
being set forth and published at full length. 

The first objection is sought to be main- 
tained by showing that while the "subject" 
expressed in the title of the act is the just 
division of a debtor's property among his 
creditors— in effect, the body of the act pro- 
vides for or permits a very unjust distribu- 
tion of said property. Fof instance, while 
it provides that an assignment shall dissolve 
sxn attachment, it leaves judgments by con- 
fession, which may have been made in the 
mean time, or at any time, for the very pur- 
pose of preventing a just distribution of the 
property, in full force. Upon these judg- 
ments, executions may issue and be levied 
upon all the property of a debtor, and leave 
nothing for the assignment to operate on— its 
only effect in such ease being to dissolve the 
attachment for the benefit of the creditors 
who have, with the assistance of the debtor, 
obtained judgments by confession. Besides^ 
it provides that the assignment shall not 
pass any property not mentioned in the in- 
vento]y. thus leaving such property liable to 
be taken on attachment by any creditor after 
the assignment. The effect of this is practi- 
■cally to invite and legalize a partial and 
fraudulent compliance with the act itself. 

Evidently the object of the act was to pro- 
hibit insolvent debtors from preferring one 
creditor to another, and so far it is not ob- 
noxious to the charge that its subject is not 
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exji-essed in its title. But it must be ad- 
mitted that in practice it will not accomplish 
sueli purpose, and that most probably it will 
opej-ate as counsel contend— to secure an un- 
equal, and, therefore, an unjust, distribution 
of a debtor's property. 

But I do not think that a court can say 
that tlie "subject" of an act is not expressed 
in its title because it may appear that, oav- 
ing to unintentional errors and imperfections 
m its composition, its practical operation may 
be sc-mewhat or altogether different from 
what was expressed or intended. Besides, 
what constitutes a just distribution of a 
debtor's property is a subject about which 
a variety of opinions may be entertained, and 
as to which there is no absolute or fixed 
standard to which we may refer as authority. 
The "subject" of this act is the distribution 
of an insolvent debtor's property among his 
creditors in a certain contingency, and be- 
yond a doubt so much is expressed in the ti- 
tle. It also purports that such distribution 
is just— that is, according to the understand- 
ing of the legislative assembly— which I do 
not think is subject to judicial review. 

It is also urged against the act under this 
head, that the "subject" of attachments is 
not expressed in the title, though embraced 
in tht' body of the act, and, therefore, it is 
so far void.. But I think the dissolution of 
attachments is certainly a "matter properly 
connected" with the "subject" of the distribii- 
tion of an insolvent debtor's property— par- 
ticularly in a country where such property 
may be liable to attachment at the suit of a 
creditor— and, therefore, need not be other- 
wise expressed in the title. 

As to the second objection: Section 22, 
aforesaid, provides that "no act shall ever be 
revised or amended by mere reference to its 
title, but the act revised, or section amended, 
shall be set forth and published at full 
length." In answer to this objection, coun- 
sel for the defendant insist (1) that the act 
in question does not amend any existing act; 
and (2) that if it does, it is only by implica- 
tion, and such an amendment is not within 
the purview of this provision of the constitu- 
tion as constnied by the supreme court of this 
state; citing Pleischner v. Chadwick, 5 Or. 
153; Grant Co. v. Sels, Id. 243; Hurst v. 
Haivn, Id. 279. 

I think the act does amend the Code as to 
the effect and discharge of attachments. It 
is not merely cumulative, as was the case 
in State v. Berry, 12 Iowa, 59, cited by coun- 
sel for defendant. It changes, limits and re- 
strains, the operation of section 142 of the 
Code so that the property taken on an at- 
tachment is no longer held as an absolute 
"security for the satisfaction of such judg- 
ment" as the plaintiff may obtam, but only 
upon condition the defendant in the mean- 
time does not make an assignment, which he 
is almost certain to do, unless he is in collu- 
sion 01' friendly co-operation with the attach- 
ing creditor. The same is true of section 
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159. In effect this section by a reference to 
sections 128, 129, provides that an attach- 
ment shall not he discharged or dissolved 
unless it satisfactorily appears that there was 
not sufficient cause for its allowance— that it 
Avas issued wrongfully. But this act provides 
that it shall be discharged if the debtor makes 
an assignment before judgment 

In short, the provisions of the Code in re- 
lation to the efiEect of an attaelunent upon 
property taken thereon as security for a judg- 
ment and the dissolution thereof prior to 
judprment and the provisions of the act cannot 
co-exist The application of one to the sub- 
ject necessarily excludes the other. They 
are plainly repugnant to one another. The 
provisions of the Code are by this act ren- 
dered null and of no effect whenever the de- 
fendant wills it to be so. 

Upon the question of whether the act 
was passed contrary to section 20 afoije- 
said, eounsd for the plaintiff insist that 
the decisions of the supreme court of the 
state cited from 5 Or., supra, are not in 
point; that they only decide that a statute 
may bi» repealed by implication, but not that 
it may be so amended. But in Grant Co. v. 
Sols, which is the case most relied on, while 
the court speaks of a repeal by implication, 
and not an amendment the facts of the case, 
by the light of which the language of the 
court is always to be read, show that it was 
a case of an amendment of a section, and not 
the repeal of a statute. 

In City of Portland v. Stock, 2 Or. 70, and 
Dolan V. Barnard, 5 Or. 391, the court held 
the amending act void. But in each of these 
cases the act purported to be an amendatory 
one. Yet in City of Portland v. Stock no 
weight, is attached to that fact and the sup- 
posed difference between repeals in terms 
and by implication is not even noticed. 
Neither is any significance attached to the 
fact in Dolan v, Barnard, where the act un- 
der consideration is said to be "not only 
amendatory in terms," but so "in its nature 
and effect" 

For myself, I have a decided conviction up- 
on the question. I agree heartily with the able 
dissenting opinion of Chief Justice Bonham 
in Grant Co. v. Sels, and especially when he 
says: "It is, in my judgment, whoUy imma- 
terial whether the act is eo nomine amenda- 
toiy or not; the evil against which the con- 
stitutional provision in question was directed, 
is amendments which are such in effect, and 
is not limited to those which are so named in 
the title or preamble of the act." 

It is said that the constitution is silent up- 
on the subject of implied repeals. But it is 
no more silent upon that subject than upon 
repeal in terms. The fact is it speaks spe- 
cifically of neither, but uses the term 
''an- end" without qualification or limitation, 
and thereby includes both modes of amend- 
ment or repeal, and one just as much as the 
other. As I read it, the constitution does 
not contemplate any such immaterial dis- 
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tinetions as amendments in terms and by im- 
plication. In effect it says that an amend- 
ment of a statute shall not be valid unless 
the section amended is set forth and pub- 
lished at length. The evil intended to be 
prevented by this section of the constitution 
is a very serious one, and unless amendments 
by implication, which ai"e more mischievous 
than those in terms, are held ta be within its 
purview, the provision is practically nullified. 
The average legislator will never take the 
risk or trouble of amending a statute by 
name, when he can avoid both by doing it 
by implication-^without professing to do sa. 
But while I have felt at liberty to throw 
out these suggestions on the subject, my duty 
is to follow the i-uling of the supreme court 
of the state upon a question involving the con- 
sti'uelion of the constitution of the state. 
And while there may be some ground for the 
argument, that as the last case on this sub- 
ject decided by the supreme court— Dolan v. 
Barnard, supra— ignores the distinction be- 
tween repeals in terms and by implication, 
yet, I think, that that being a case in which 
the act purported to be amendatory, I am not 
at liberty to assume that the case of Grant 
Co. V. Sels, supra, is thereby overruled, and 
must, therefore, hold upon the authority of 
that decision that this act is valid. This be- 
ing so, the attachment is dissolved; and it 
is so ordered. 



MAYER (DEPOSIT SAVINGS ASS'N v.). 
See Case No. 3,813. 
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MAYER V. FOULKROD et al. 

[4 Wash. 0.0.349.]! 

Circuit Court. E. D. Pennsylvania. April 
Term, 1823. 

Administrator — Equity — Remedy at Law — Ad- 
equate AKD Complete — Judiciary Act— Prac- 
tice IN Equity — ^Titles to Land. 

1. An executor or administrator is not an as- 
signee, within the meaning of the eleventh sec- 
tion of the judiciary act of 1789 [1 Stat. 78]. 

2. It is not sufficient to oust the jurisdiction 
of the equity side of the court that the plaintiff 
has a remedy on the common law side; unless 
it appear that such remedy be adequate and com- 
plete to the object of the suit 

[Cited in Baker v, Biddle, Case No. 764.] 

3. Although a legatee has a remedy at common 
law, by the law of Pennsylvania; this does not 
oust the equity jurisdiction of the circuit courts 
of the United States; to effect that, the common 
law side of those courts mujft be able to afford 
full, complete, and adequate remedy. 

[Cited in Domestic & Foreign Missionary Soc. 
V. Gaither, 62 Fed. 423.] 

4. The thirty-fourth section of the judiciary 
act applies only to the rights of persons and of 

1 [Originally published from the MSS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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property, and in those cases the state laws fur- 
nish rules of decision, which the federal courts 
must observe. But as to remedies and modes of 
proceeding at common law, they are fixed by the 
act of the Sth of May, 1792, c.l37 [2 Bior. & D. 
Laws, 299; 1 Stat. 275, c. 36] to be such as 
were then used in those courts, in conformity 
with the act of the 29th of September 1789 [1 
Stat. 93]. 
[Cited in U. S. v. Wonson, Case No. 16,750.] 

5, But the equity practice and mode of pro- 
ceeding was fixed by the act of 1792, subject 
only to be changed by rules of those courts, or 
of the supreme court, and cannot be affected by 
state laws, either prior or subsequent to the act 
of 1792. 

6. If a state law shall declare that to be a le- 
gal title, which without such a declaration would 
be considered only an equivalent one, the federal 
courts may afford a common law remedy to en- 
force it, but without excluding the equitable ju- 
risdiction of the court in a case proper for it. 

Bill on the equity side of the court, setting 
forth that John A. Holt, by his last will, de- 
vised to his wife all his real estate during her 
life, and after her death, he directs that the 
said real estate shall be let out for a yearly- 
rent, to be paid to his daughter during her life, 
and after her decease, that the said estate 
should be sold at public auction by his execu- 
tors, and that the proceeds thereof should be 
divided amongst his grandchildren, share and 
share alike, except that his grandson Michael 
Cooper should have two shares. That after 
the death of the widow and daughter, George 
Foulkrod, the sui-viving executor, sold a cer- 
tain tract of land, part of the testator's estate, 
for the sum of $12,000. That the said Lewis 
Benner, a citizen of the state of Maryland, pre- 
vious to the death of the widow of the testa- 
tor, purchased from four of the grandsons, (of 
whom M. Cooper was one) five eighths of the 
real estate of the testator, or the proceeds 
thereof, which was duly assigned, ti'ansferred, 
and set over to him; that the plaintiff, who is 
the administrator of the said Benner, is a citi- 
zen of the said state of Maryland, and the de- 
fendants are citizens of this state. The prayer 
of the bill is, that the defendants [Jacob Foulk- 
rod and others], who are administrators of 
George Foulkrod, the sur^'iving executor of 
Holt, may discover which real estates of Holt 
had been sold, and to what amount, and may 
pay to the plaintiff five eighth parts of the pro- 
ceeds of such sales. The bill does not state 
that the legatees from whom Benner bought 
were citizens of a state other than Pennsylva- 
nia. To this bill the defendants demurred 
for want of equity, and that all the matters 
fctated in the bill are properly triable at law, 
where full, adequate, and complete remedy 
may be had. 

Mr. Rawle, in support of the demurrer, con- 
tended: 

1, That, upon general principles, a court of 
law can afford a remedy for the recovery of a 
pecuniary legacy, and consequently a court of 
equity cannot entertain jm'isdlction in such 
eases by the express prohibition contained in 
the sixteenth section of the judiciary law. 

2. That admitting the law to be otherwise, 



still the plaintiff has a full, adequate, and 
complete remedj-^ at law, under the provisions 
of an act of assembly of this state, passed in 
the year 1772. See 1 Smith's Laws, 383. 
This act declares that it shall be lawful for a 
person to whom any bequest of money or oth- 
er goods and chattels shall be made by will, 
to prosecute an action upon the case, debt, 
detinue, or account render, as the case may re- 
quire, for such legacy, after it becomes due, 
in any of the county coui-ts for holding pleas 
in any county of the province; and if it shall 
appear that the legacy is due, and that there 
are assets sufificient in the hands of the execu- 
tor, &c. to discharge the debts of the testator, 
and the legacy so bequeathed, the plaintiff 
shall recover, &c. The law then provides for 
abatement in cases where there are not assets 
sufficient to pay all the legacies; and in case 
the defendant should plead a want of assets, 
the court is directed to appoint auditors to ex- 
amine the accounts of the executors, and to 
report thereon, and also the proportion of the 
assets remaining, after payment of the debts, 
to which the plaintiff is entitled, for which 
judgment is to be rendered. But to enable the 
plaintiff' to maintain such action, he must have 
first made a reasonable demand of the execu- 
tor, accompanied by an offer of tw^o sufficient 
sureties to be bound to the executor, in double 
the sum claimed, to refund in case a deficien- 
cy of assets to pay debts and other legaciea 
should afterwards appear, which refunding 
bond, if the executor refuse to receive, the 
plaintiff is to file with the clerk of the court. 
It was contended that not only is the plain- 
tiff's remedy under this law complete and ad- 
equate, but it guards the executor against fu- 
ture responsibility, by requiring a refunding 
bond to be given by the plaintiff, and that the 
plaintiff ought therefore to have pursued his 
remedy under this law. The courts of the 
United States take notice of the laws of the 
states, and shape the remedies in those courts 
accordingly; as was done in the case of Sims 
V. Irvine [3 Dall. (3 U. S.) 425], -and is the 
daily practice in this court where suits are 
entertained in the name of the assignee of 
a bond, on the ground that bonds are made 
assignable by the laws of this state. 

It was denied that the ground of jurisdic- 
tion is rendered stronger by the circumstance 
that the suit is brought by the administrator 
of an assignee of a chose in action, as courts 
of law entertain suits by such assignees, in 
the name of the assignor, and take notice of, 
and guard the interest of such assignees with 
the same care they would do could the suit be 
maintained in his own name. 

3. That this court is precluded from taking 
cognizance of this cause by the eleventh sec- 
tion of the judiciary act; the legatees, by 
whom the assignment was made, being citi- 
zens of this state, or not stated to be citizens 
of a state other than this, are consequently 
disqualified to sue in this court. Sere v. Pitot, 
6 Cranch [10 U. S.] 332; Chappedelaine v. 
Dechenaux, 4 Cranch [S U. S.] 306. 
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4. Another objection was made to the form 
of the hill, in not stating that the defendant 
had refused, or neglected to settle his ac- 
counts, or, If rendered, that they were untruly 
or fraudulently settled. ^ 

In answer to the first and second olijections, 
the plaintiff's counsel relied upon 2 Fonbl. 321; 
Deeks v. Stmtt, 5 Term R. 690; Robinson v. 
Campbell, 3 "Wheat. [16 U. S.] 321; U. S. t. 
Howland, 4 Wheat. [17 U. S.] 108; Campbell 
V. Claudius, 1 Pet [26 U. S.] 494; U. S. v. 
Wonson [Case No. 16,750]; 1 Call, 391; Telfak 
v. Stead, 2 Cranch [6 U. S.] 409. 

To the third objection it was answered that 
the administrator is not an assignee within the 
meaning of the eleventh section of the judi- 
ciary law, and that upon this point the cases 
of Sere v. Pitot, and Chappedelaine v Deche- 
naux, are conclusive. 

Condy & Dundass, for plaintiff. 

Before "WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 

"WASHINGTON, Circuit Justice. The ob- 
jections to the jurisdiction are: (1) To the 
general jurisdiction of the circuit courts of 
the United States in cases like the present, 
on the ground that the plaintiff, claiming as 
assignee of the legacies in dispute, the juris- 
diction of the courts of the United States is 
excluded by the eleventh section of the judi- 
ciary law, unless it appear upon the face of 
the proceedings that the court could have tak- 
en cognizance of the cause in case no assign- 
ment had been made, and the assignor had 
brought the suit (2) To the jurisdiction of 
the equity side of this court, upon the ground 
that the plaintiff has an adequate and com- 
plete remedy at law in respect to the matter 
in dispute. 

1. The objection to the general jurisdiction 
of the court was considered so clearly imten- 
able by the supreme court in Chappedelaine 
T. Dechenaux, 4 Cranch [8 U. S.] 306, that 
the counsel, when proceeding to discuss it, 
were stopped by the court. This decision 
came afterwards under the notice of the court 
in Sere v. Pitot, 6 Cranch [10 XT. S.] 332, and 
was then more deliberately considered. The 
opinion there given was, that the eleventh 
section of the judiciary law, which was relied 
upon, does not apply to the case of an exec- 
utor or administrator who is an alien, or cit- 
izen of another state than that in which the 
suit is brought, because "they are not usually 
designated by the term assignees, and are 
therefore not within the words of the act" 
These cases so entirely refute the objection 
under consideration, that a fm-ther examina- 
tion of it is rendered altogether unnecessary, 

2. The grounds of the objection to the juris- 
diction of the equity side of the court are: 
(1) That, upon general principles, a court of 
law can afford to a legatee a remedy is for 
the recovery of his legacy; but if not, still, 
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under the act of assembly of this state, which 
was referred to, a legislative remedy is ex- 
pressly provided, full, adequate, and compo-eie. 

1. In support of the first ground upon which 
this objection is rested, the learned counsel 
cited no case upon which he ventured to re- 
ply. Could it even be made to appear that 
courts of law have afforded a remedy in cases 
of this kind, it would not follow that the ju- 
risdiction of the equity side of this court is 
excluded, either by the general principles 
which regulate the jux-isdiction of a court of 
chancery, or by the positive provision con- 
tained in the sixteenth section of the judici- 
ary law, which does no more than aflfirm the 
general principle. It is not sufficient to show 
that the plaintiff in equity has a remedy at 
law, in order to turn him out of that court, 
unless the defendant can go further, and 
prove that that remedy is complete, and fully 
adequate to the object of the suit Unon 
what other ground is it that the jurisdiction 
of the chancery court stands undisputed by 
all other courts, in eases of account, dower, 
partition, rents and profits, lost deeds, and a 
variety of others, in which the courts of law 
afford a remedy, but that the remedy falls 
short of that which a court of equity can 
grant? Amongst the numerous cases which 
might be cited in affirmance of the jurisdic- 
tion of courts of equity over the particular 
subject of this suit, it may be sufficient to re- 
fer to that of Atliins v. Hill-, Cowp. 284, for 
the purpose of seeing the opinion of Lord 
Mansfield, who, it is well known, was dis- 
posed to go to the very verge of the common 
law jurisdiction, if not beyond the mark 
which separated it from the ancient and well 
established jurisdiction of the couits of eq- 
uity. He observes that "the discovery and 
account given in a court of equity is so pref- 
erable a remedy, that it has drawn all such 
suitors (legatees) thither; and therefore, in 
fact there is scarce an instance of a legatee 
attempting to sue at law." "The relief giv- 
en by a court of equity, is easier and better." 
See, also, 2 Madd. 2; 2 Fonbl. 321; Herbert 
V. Wren, 7 Cranch [11 U. S.] 370, 376. 

But it is not true that courts of law do af- 
ford a remedy for the recovery of a legacy, 
unless in a case where the executor, under 
certain circumstances, assumes to pay it In 
the case above referred to of Atkins v. Hill, 
the declaration set forth a promise by the ex- 
ecutor to pay the legacy, in consideration- of 
assets having come to his hands, more than 
sufficient to pay all the just debts and lega- 
cies of the testator; and the opinion of the 
court, in support of the action, proceeded upon 
the ground of this promise, made, as the court 
decided, upon a sufficient consideration. The 
case of Hawkes v. Saunders, which followed 
immediately after the above, Cowp. 289, is 
precisely like it, as are indeed the more an- 
cient cases referred to by Mr. J. Butler. 
But it will be observed, that, in all these 
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eases, the natm-e of the demand was changed, 
on account of the promise, from what it 
would have been, had the action been found- 
ed merely upon the bequest in the will; the 
judgment in the former, being de bonis pro- 
priis; whereas in the latter, it must have been 
de bonis testatoris, in case such an action 
could be supported. The general question, 
whether an action at law will lie for a leg- 
acy, came to be afterwards considered when 
Lord Kenyon was chief justice, in the case 
of Deeks v. Sti-utt, 5 Term R. 690, in which 
the court decided that the acUon would not 
lie; and the superiority of the remedy in eq- 
uity was much relied upon by the judges, as 
a reason for not sustaining an action, which 
they considered to be without a precedent, 
except one which was decided in the time of 
the commonwealth, and which could only be 
justified by the circumstance that, at that 
time, no remedy existed in any other court. 
Although the declaration in Beeks v. Strutt, 
stated a promise by the executor, yet none 
was proved at the trial, and the court was of 
opinion that, from the mere circumstance of 
the executor having a sufficiency of assets, a 
promise to pay the legacy could not be im- 
plied by law. In the case now before the 
court, it is not stated in the bill that the ex- 
ecutor had, at any time, promised to pay to 
the plaintiff the legacies demanded, but the 
reverse; nor even that the defendant has as- 
sets sufficient to pay all the debts and lega- 
cies of the testator. In respect to the amount 
to which the plaintiff may be entitled, the bill 
seeks a discovery, and prays for an account, 
those incidents (as Lord Mansfield observes 
in the case of Atkins v. Hill) to the equity ju- 
rispradence, upon which the court of chan- 
cery claimed to hold plea of legacies. But 
even if a promise in consideration of assets 
were stated to have been made, still the eq- 
uity jurisdiction of this court would not be 
excluded, as we believe has been abundantly 
shown by what has already been said. See, 
also, Blount V. Bestland, 5 Yes. 516. 

2. The next reason relied upon for exclud- 
ing this ease from the equity jurisdiction of 
the court is the act of assembly of this state, 
before referred to. Let it be admitted, for 
the present, that, under this act, an action at 
law may be maintained in this court for the 
recovery of a legacy; still it would not fol- 
low that the equity jurisdiction of the court 
would be excluded, since the remedy, provid- 
ed by the act, is not complete or adequate. 
For where, let us ask, could this court, in 
such an action, find the power to compel the 
executor to discover the amount of the assets 
which came to his hands? — The disposition 
which he had made of them?— The title pa- 
pers of the real estate of the testator which 
he was empowered to sell?— The particular 
ti-acts of land sold by him under the power, 
and the amount for which they were sold? 
"Where would we find the authority to impose 
upon the parties such equitable terms as the 



court might deem proper for the safety of the 
parties, and for the due administration of jus- 
tice? It is obvious, in short, that the legal 
remedy contemplated by this act, although 
as complete, perhaps, as could well be exer- 
cised by a court of law, falls far short of that 
full, complete, and adequate remedy, which 
the legislature of the Union intended should 
oust the equity jurisdiction of the courts of 
the United States. As to the refunding bond 
for the security of the executor, equity al- 
ways decrees it to be given. 

If the counsel for the defendant meant to 
argue that, because the plaintiff might have 
maintained an action in the state court for ^ 
the recovery of this legacy, therefore the eq- 
uity jurisdiction of this court is ousted, we 
must protest against the doctrine. This case 
is clearly within the jurisdiction of this couit. 
No objection can be made to the jurisdiction 
of the equity side of it, but that there is com- 
plete and adequate remedy on the other side 
of this court. It is no argument to say that 
the plaintiff may have such a remedy, {could 
it even be truly said,) in the state court The 
conclusive answer is, that the plaintiff is un- 
der no obligation to resort to that jurisdiction. 
But we cannot admit (which has been con- 
ceded merely for the purpose of the 'argu- 
ment just disposed of) that the common law 
and equity jurisdiction of the courts of the 
United States may be affected by state laws, 
which provide remedies for the state courts; 
or which prescribe their practice. The thir- 
ty-fourth section of the judiciary law of 17S9, 
is very correctly stated by the court in the 
case of U. S. v. Wonson [Case No. 16,750], 
to apply only to the rights of persons and of 
property. In relation to these subjects, the 
courts of the United States are bound to con- 
sider them as rules for their decision, in cases 
where they apply; except where the constitu- 
tion, treaties, or statutes of the United States 
may otherwise require or provide. As to the 
modes of process in suits at common law. tlie 
act of the 29th of September 17S9, declared 
that they should be the same in each state re- 
spectively, as were then used, or allowed in 
the supreme coiurts of the same. And by the 
act of the 8th of May, 1792, c. 137, it is pro- 
vided, that the forms and modes of proceed- 
ing in suits, in those of common law, shall 
be the same as were then used in the courts 
of the United States respectively, in pursu- 
ance of the above act; in those of equitj% ac- 
cording to the principles, rules and usages 
which belong to courts of equity, as distin- 
guished from courts of common law, subject 
to such alterations and additions as the said 
courts should deem expedient, or to such reg- 
ulations as the supreme court might prescribe. 

From these acts it results, that state laws, 
respecting rights, are to be considered by the 
courts of the United States as rules of deci- 
sion; and that the modes and forms of pro- 
ceeding at common law, as used by those 
courts in 1792, could not be altered, or in any 
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manner affected by state laws regulating the 
course of proceedings and practice of the state 
courts, unless they should be adopted by the 
courts of the United States. But as to suits 
in equity, state laws, in respect to remedies, 
whether prior or subsequent to the act of 
1792, could have no effect whatever on the 
jurisdiction of the court, the act having pre- 
sa'ibed a rule, by which the line of partition 
between the law and the equity jurisdiction 
of those courts is distinctly marked. It fol- 
lows therefore, that if a state law should de- 
clare that to be a legal title, which, upon gen- 
eral principles recognized by courts of equity, 
would be considered as an equitable one, the 
courts of the United States would afford a le- 
gal remedy, suited to the case, to enforce it, 
without excluding at the same time the con- 
current jurisdiction of the equity side of the 
court; if such a jurisdiction could be asserted 
as belonging to that side of the court It 
was upon this ground that the supreme court 
sustained the legal remedy by ejectment in 
tlie case of Sims v. Irvine tsupra]; the com- 
mon law of this state being, that a warrant, 
survey, and purchase money paid, constitutes 
a legal right of entry. Upon the same ground 
it is, that this court entertains actions by as- 
signees of choses of action, which the laws 
of the state permit to be assigned. But be- 
cause the state courts, from a necessity, 
which the want of a court of chancery in- 
duces, entertain actions at law upon equitable 
rights; or because a statute of the state shall 
authorise such suits, it does not follow that 
such practice or such laws, can affect the 
marked distinction between legal and equita- 
ble remedies in the courts of the United 
States. The only inquiry here must be, what 
are the principles, usages, and rules of courts 
of equity, as distinguished from courts of 
common law, and (to borrow the expressions 
of the supreme court in the case of Kobinson 
V. Campbell, 3 Wheat [16 U. S.] 212) "de- 
fined in that country, from which we derive 
our knowledge of those principles." The case 
just referred to, is indeed an authority which 
so completely covers the present subject of 
inquiry, as to render the further investigation 
of it supei'fluous, and we shall merely add 
to that authority, the decision of the supreme 
court in the case of U. S. v. Howland, 4 
Wheat [17 U. S.] 108; which is conclusive, 
not only of this particular point, but of the 
question respecting the general jurisdiction of 
a court of equity, in a case where there is a 
remedy at law, though not as complete as 
that which a court of equity can offer. We 
think it unnecessary to prolong this opinion 
by noticing the alleged defects in the bill, be- 
ing clearly of opinion that they do not de- 
serve to be so called. The demurrer must 
be overruled, and the defendant ordered to an- 
swer. 

[The defendants answered the bill, and the 
<;a;ise was subsequently heard upon bill and an- 
swer. The bill was dismissed. Case No. 9;- 
342.] 
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MAYER v. FOULKROD et al. 

[4 Wash. O. 0. 503.] i 

Circuit Court, E. D. Pennsylvania. April 
Term, 1825. 

Judgment— Res Judicata— Bab — Parties — At- 
TouxET AXD Client — Compromise. 

1. If a defendant, acting bona fide, "and with- 
out connivance with the plaintifE to enable him 
to obtain a judgment is compelled by the judg- 
ment to pay what another, and not that plaintiif 
is entitled to, he may, in an action by that other 
against him to recover the money a second time, 
plead the former judgment in bar for his own 
protection. The money so recovered by the 
first judgment, is to be considered as recovered 
to the use of the real owner, who may maintain 
assumpsit against him for money had and re- 
ceived. 

[Cited in Vasse v. Comegys, Case No. 16,893.] 

[Cited in Tarletin v. Johnson, 25 Ala. 300; 
Deysher v. Triebel. 64 Pa. St 385; Whip- 
ple V. Whitman, 13 R. I, 516; Spencer v. 
Dearth. 43 Vt 107.] 

2. In what cases a compromise made by an at- 
torney at law, will or will not bind a client. 

[In this case a demurrer to the bill was 
overruled in Case No. 9,341.] 

Condy & Dundas, for plaintiff. 
Mr. Rowle, for defendant 

WASHINGTON, Circuit Justice. The bill 
states that John A. Holt, by his last will, de- 
vised all his real estate to his wife during 
her life, and after her decease, that the prof- 
its of the same should be enjoyed by his 
daughter, Catherine Sheneck, during her life;, 
and after her death the said real estate to be 
sold by his executors, and the money thence 
arising to be equally divided amongst the 
grandchildren of the testator then living, 
share and share alike, except his grandson, 
Michael Cooper, who was to have two shares. 
That the testator died in the year 1788, and 
his will was proved by his executors therein 
named, (of whom George Foulkrod was one,) 
who took upon themselves the burthen of 
executing the same. That Catherine She- 
neck, the daughter, died in the year 1808, 
and the widow of the testator in the year 
1792. That at the time of the death of the 
widow and the daughter, the following 
grandchildren of the testator were living: 
that is to say, Mary C. Sheneck who inter- 
married with Lewis Benner, the plaintiff's 
intestate, Elizabeth Sheneck who intermar- 
ried with John Darr, Michael Cooper, Adam 
Sheneck, Jacob Sheneck, Sophia Sheneck 
who intermarried with Jacob Luntz, and 
Barbara Sheneck who intermarried with 
Michael Knurr. That on the 4th of April, 
1S09, George Foulkrod, the surviving execu- 
tor, sold the real estate of the testator pur- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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suant to Ms will, for the sum ,of $12,000, 
wliieh he received. In the years 1799 and 
1801, Cooper, Adam and Jacob Sheneck sev- 
erally assigned their shares of the estate of 
said Holt to Lewis Bermer, for a valuable 
consideration; and that, previous to the 
bankruptcy of the said Benner, he agreed 
with Darr and his wife for the purchase of 
their share, for which he paid a part of tho 
consideration. That by these transfers, and 
the purchases, the said Benner became en- 
titled to five eighths of the estate of said 
Holt, in addition to the share to which he 
was entitled in right of his wife. That 
George Foulkrod died in the year 1811, and 
the defendants are his administrators. The 
prayer of the bill is for an account and pay- 
ment of the shares to which Benner was 
thus entitled. 

The answer admits all the material allega- 
tions in the bill, but alleges that after the 
assignments to Benner by Cooper and the 
two Sheneck's, and the purchase from Darr, 
he, Benner, was duly declared a bankrupt 
under the bankrupt law of the United 
States, and the whole of his estate was as- 
signed to A. Burt and J, C. Seton, by virtue 
of which all his right to the estate of said 
Holt became vested in his assignees under 
the commission. That, notwithstanding this, 
Benner afterwards assigned all the said 
shares, as well as the one to which he was 
entitled in right of his wife, to Frederick, 
and Henry Amelong, merchants of New Or- 
leans, who assigned the same to L. Krumb- 
haar, of Philadelphia, or by some instru- 
ment empowered him to receive the amount 
•of the said shares. That Burt and Seton 
as assignees, commenced a suit in this court 
against Foulkrod, in April, 1809, to recover 
the amount of the said shares, and on the 
6th of November, in the same year, a ver- 
dict and judgment were rendered in their 
favour for the sum of $7072.2.3 cents, includ- 
ing Darr's share. That Krumbhaar had full 
notice of these proceedings and acquiesced 
therein, contending only for the share of 
Mrs. Benner. That, for the purpose of ob- 
taining the opinion of this court, whether he, 
or the assignees imder the commission, were 
entitled to .that share, an amicable suit was 
entered in the name of Krumbhaar v. Burt 
[Case No. 7,944], and that the decision of the 
court was in favor of the plaintiff in that 
suit. The answer then alleges that the 
above judgments have been fully paid and 
satisfied, and the executor's accounts of 
George Foulkrod settled and passed by the 
orphan's court; and finally, that the verdict 
and judgment obtained by the assignees of 
Benner under the commission, is a bar to 
the present suit. 

The question which arises upon the facts 
stated in the bill and answer, and which the 
latter relies upon as a bar to this suit is, 
whether the plaintiff is entitled to a decree 
to compel the defendants to pay over again 
the money which was recovered against 



their intestate by the judgment of this court, 
at the suit of the assignees of Benner, and 
which was paid to them accordingly. If, 
upon the stern principles of law, which the 
more benign principles of a court of equity 
cannot control, he is so liable, it will be in 
vain to call his case a hard one. Justice 
must be administered, be the consequences 
what they may. There is, nevertheless, 
something in the proposition that he is so 
liable, which so outrages all our notions of 
justice, that we must hesitate to adopt it as 
law, unless it could be demonstrated to be 
such by unquestionable authority. No case 
to sanction 'this doctrine was read, or re- 
ferred to by the counsel for the plaintiff; 
nor have we been able to find one which 
comes up to the point. AYe have examined 
the eases which are "cited in the books to es- 
tablish the general principle, that a verdict 
and judgment cannot be given in evidence, 
or be pleaded, except between the same par- 
ties or privies; but none of them, in our 
judgment, touch the question which is pro- 
posed to be decided. They are, in general, 
cases respecting land titles, or the admis- 
sibility of a verdict and judgment as evi- 
dence, or as a bar to affect the rights of 
those who are neither parties nor privies to 
that suit, or to fix a responsibility upon 
them. They prove nothing further than that 
the right of him who was not party or privy 
to the suit, is not affected by the judgment. 
The present is altogether a different ques- 
tion; it is this— can a person be legally called 
upon to pay to one. man a sum of money 
which, by the judgment of a court of com- 
petent jurisdiction, he had been compelled 
to pay to another; his conduct in defend- 
ing the latter suit having been in all respects 
fair and honest? If he can be so called 
upon, and compelled to pay the money over 
again to the plaintiff in the second suit, it 
seems at least to be a reproach upon tne laAv, 
that it should not protect a man against the 
consequences of an act which itself com- 
pelled him to perform. 

It may possibly be said that this view of 
the question is altogether on one side, and 
that the hardship to which the creditor 
would be exposed by losing his remedy 
against his original debtor, in consequence 
of a judgment in a suit in which he was 
neither party nor privy, is equal to that of 
which the debtor complains by being twice 
charged. It is possible, we admit, that in 
some instances, this may be ti'ue. But 
grant, for the sake of the argument, that the 
equity of these parties to disregard the judg- 
ment on the one side, or to be protected by 
it on the other, is equal; why, it may be 
asked, should the rule of law operate against 
the defendant rather than against the plain- 
tiff? "We think it will not be easy to answer 
this question satisfactorily. May not the de- 
fendant fairly claim the protection of the 
rule of law which in cases of equal hard- 
ship, and of equal equity, where a loss is to 
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be avoided, declares, melior est conditio de- 
fendentis? We see no reason why he may 
not. 

But let us examine more particularly, 
whether the equity, and the claim to indul- 
gence are equal between these parties. A 
lis pendens is constructive notice to all per- 
sons; independent of which it is quite im- 
probable that a suit can be carried on in a 
court of justice between two persons, which 
involves the interest of a third party, and 
that such third party should be ignorant of 
the fact It can seldom happen therefore 
that he can excuse himself from the charge 
of culpable negligence, in not interposing his 
claim to prevent the injury of which he. com- 
plains. Supposing the ''equity of these par- 
ties then to be in all other respects equal, It 
must cease to be so in consequence of the 
laches of the one who has occasioned the 
loss. 

But again. The doctrine insisted upon in 
this opinion is, not that the right of the real 
creditor, or person entitled to the money or 
thing recovered in the first action, is con- 
cluded, or in any manner affected by the 
judgment, but that his remedy against the 
same defendant is barred by the judgment 
agilinst him. Had the judgment been in his 
favour, he clearly could not plead it in bar 
of the action as he might do to a second action 
brought by the same plaintiff. The money 
which the latter paid to the plaintifC in that 
action, not volimtarily, but by compulsion of 
law, is still the property of the party really 
entitled to it, notwithstanding the judgment; 
because the suit by which it was recovered, 
being res inter alios acta, his right cannot be 
affected by it. The money to which the 
plaintiff is entitled, has only changed hands 
by force of a legal and compulsory sentence 
of a competent tribunal, and upon every 
principle of justice and of law, it is money 
i*eeeived by the plaintiff in the first suit to 
the use of the real owner of it. His right of 
action to recover it remains unimpaired and 
unchanged by the judgment, except that the 
plaintiff in that action, instead of the defend- 
ant is made the debtor. It is possible; and 
in this event only can the real owner be in- 
jured; that this receiver of the plaintiff's 
money may be a less responsible man than 
the original debtor. Yet he is certainly en- 
riched by all that he has recovered, and 
therefore it can seldom happen that a loss 
will be sustained unless it should arise from 
the negligence of the real owner in assert- 
ing, in time, his right to the money. But on 
the other hand, if the original defendant 
should be compelled to pay over again the 
money to the real ownei-, he would be entire- 
ly without remedy, since the judgment 
would, beyond all question, be a bar to any 
suit in law or equity which he could bring 
against the plaintiff in the original action to 
recover back the money. The doctrine, that 
a man who, acting bona fide, and above all 
just suspicion of having connived with the 
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original plaintiff to enable him to obtaui the 
judgment, is compelled by that judgment to 
pay what a third person, and not that plain- 
tiff was entitled to; is protected by that 
judgment against the claim of the real own- 
er, and that the remedy of the latter is only 
against the person who has unjustly received 
it, is not unsupported by authority. In the 
case of Le Chevalier v. Lynch, 1 Doug. 170, 
it was decided, that if a bankrupt has money 
owing to him out of England, the assignment 
under the bankrupt laws so far vests the 
right to the money in the assignees, that the 
debtor shall be answerable to them, and shall 
not turn them round by saying that he is 
accountable only to the bankrupt But if, in 
the mean time, after the bankruptcy, and 
before payment to the assignees, money ow- 
ing to the bankrupt out of England is at- 
tached, bona nde, by regular process, accord- 
ing to the law of the place, the assignee in 
such case cannot recover the debt In this 
case, the suit was brought against the debtor 
of the bankrupt in whose hands the money 
had been attached, and the decision of course 
was, that it could not be recovered by the as- 
signees against him. 

The case of Phillips v. Hunter, 2 H. Bl. 402, 
was that of a debt recovered in the United 
States by attachment by a creditor of thp 
English bankrupt, against one of his debtors, 
after the commission; and the creditor who 
recovered the money, having come into Eng- 
land, an action for money had and received 
was brought against him by the assignees, 
and a judgment was rendered in their favour. 
Dpon a writ of error to the court of ex- 
chequer chamber, all the judges, Byre, chief 
justice, excepted, concurred in opinion that 
the assignees were entitled to recover the 
money from the attaching creditor, as money 
received to their use. In giving their opinion, 
those judges say, that the cases of Le Chev- 
alier V. Lynch, Allen v. Dundas, 3 Term R. 
125, and Clerc v. Mills, Cooke, Bankr. Law, 
370, only prove that where a debtor has paid 
money under due process of local law, he 
shall net be compelled to pay it over again; 
that the recovery, although conclusive be- 
tween the parties, is to be considered as be- 
ing for the use of the assignees, i And in an- 
swer to the objection that the assignees ought 
to have stated their claim in the attachment 
suit, the court say, "that it does not appear 
that they had notice of it As to the defend- 
ant, the judgment is conclusive." The chief 
justice, whose opinion was that the action 
could not be supported even against the at- 
taching creditor, lays it down, nevertheless, 
that if a creditor of the bankrupt, from any 
cause, say defect of evidence, or error in the 
judge, should, after the bankruptcy, recover 
from a debtor of the bankrupt, he would be 
entitled to hold and pmrsue it to all its con- 
sequences, until the judgment is impeached 
in a due course of law. So that this dis- 
tinguished judge, though he differed from the 
rest of the court as to the liability of the at- 
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taching creditor, concurs nevertheless in the 
doctrine that the defendant, who had been 
compelled by the judgment of the court, al- 
though an erroneous one, to pay the money, 
could not be called upon to pay it over again. 
This ease appears to us to go the whole 
length of deciding all the doctrine insisted 
upon in the opinion. It was decided original- 
ly in the court of king's bench, without argu- 
ment, the case being considered asdecided by 
that of Hunter v. Potts, 4 Term R. 182, It may 
further be observed, in passing, that Law, who 
argued the latter case for the assignees, ad- 
mitted "that nothing could be more clear 
than that a person who had been compelled 
by a competent Jurisdiction to pay the debt 
once, "should not be compelled to pay it over 
again." The last case which we think it 
necessary to refer to. is that of Bmbree v. 
Hanna, 5 Johns. 101, in which the broad doc- 
trine before stated is asserted, and ably rea- 
soned upon by Kent, chief justice, who deliv- 
ered the opinion of the court. "Were this then 
an action at law, we should consider our- 
selves fully warranted in deciding that it 
could not be maintained. But since it is pos- 
sible that others may not view the subject 
in the same light that we do, we shall pro- 
ceed to consider the precise case before the 
court. It is a bill filed on the equity side of 
the court, not by Foulkrod to be relieved 
against the claims of the administrator of 
Benner, for money which his intestate had 
once been compelled to pay to Benner's as- 
signees, but by that administrator, for the 
purpose of enforcing such double payment. 
He ought, therefore, to make out a strong 
ease of equity to entitle him to a decree. 
But what is the case ? 

The assignment of all the estate and effects 
of Benner which were assignable under the 
bankrupt law of the United States, was duly 
made in April, 1802. A part of the estate of 
the bankrupt consisted of (certain legacies 
which he claimed in right of his wife, and 
as assignee, of other legatees, his right to 
which depended upon a contingency which 
did not happen until some yeai-s after the 
bankruptcy and assignment. After the con- 
tingency had happened, Benner made abso- 
lute assignments of the above legacies to F. 
and A. Amelong, for a valuable consideration 
stated in the deeds, and, on the same day, 
the Amelongs gave a general power of attor- 
ney to If. Krumbhaar, to demand, sue for, 
and recover from the executors of Holt, the 
legacies so assigned to them by Benner. On 
the 24th of March, 1809, the assignees of Ben- 
ner under the commission, and Lewis Krumb- 
haar in behalf of the Amelongs, each noti- 
fied the executor of Holt of their respective 
claims to these legacies, and warned him not 
to pay them to any person save to themselves 
respectively. Immediately after this, the as- 
signees commenced an action against the ex- 
ecutor in this court, and on the 6th of No- 
vember, 1809, after a trial, in which the coun- 
sel for the executor has sworn that the cause I 



was defended to the utmost, a verdict and 
judgment were rendered for the amount 
claimed by those plaintiffs. The executor, 
aware of the delicate situation in which he 
was placed by these conflicting claims, filed, 
at the first term, a bill of interpleader against 
all the parties, praying that they might be 
compelled to interplead, and for an injunc- 
tion to stay proceedings in the suit of the 
assignees. The injunction was denied upon 
the ground of a want of jurisdiction, in con- 
sequence of which, this remedy became of no 
avail to the executor. Soon after Ki-umbbaar 
received his power of attorney from tlie 
Amelongs, he took the opinion of his counsel, 
a distinguished member of the bar, as to the 
title of his eonstitueflts to the legacies assign- 
ed to them by Benner. The opinion of that 
gentleman was, that the Amelongs were en- 
titled to claim only the legacy of Mrs. Ben- 
ner, and that the other legacies which had 
been assigned to Benner, passed under the 
commission and assignment to his assignees. 
This opinion was immediately forwarded by 
Krumbhaar to his constituents, from whom 
nothing, so far as the evidence goes, was 
afterwards heard indicative of the effect 
which that opinion had upon them in respect 
to their claim of the other legacies. But their 
conduct spoke all that their language could 
have expressed. For just previous to, or on 
the day when the above judgment was ren- 
dered at the suit of the assignees, an agree- 
ment was entered into, signed by the coun- 
sel for Ki-umbhaar and the assignees, to en- 
ter an amicable action in the name of 
Krumbhaar against the assignees, and that 
a case should be stated for the purpose of 
taking the opinion of the court upon the 
question, which of them was entitled to Mrs. 
Benner's legacy. The case was accordingly 
made, stating only such facts as were neces- 
sary to raise that Question. It is not un- 
worthy of remark, that the agreement above 
referred to was not entered in the amicable 
suit, but in that of the assignees against 
Foulkrod. The ease, after stating the facts 
relating to IMrs. Benner's legacy, concluded 
with an agreement, that the rights of the two 
pai-ties are the same as if the question was 
raised in a suit by either party against the 
executor, or as if a bill of interpleader had 
been filed by the executor. The opinion of 
the court in the amicable suit was pronoun- 
ced on the 15th of November, 1809, in favour 
of Krumbhaar, upon the ground, that the 
legacy of Mrs. Benner depending upon tlie 
contingency whether she should be living at 
the time when it should happen, which was 
some years after the bankruptcy and assign- 
ment, it did not pass to the assignees under 
the commission, upon a correct construction 
of the bankrupt law of the United States. 
On the 18th of the same month, the assignees 
filed a refunding bond in the penalty of $12,- 
000, and Krumbhaar another, in the penalty 
of $2828, being about double the amount of 
Mrs. Benner's legacy, for which tlie judg- 
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ment in the amicable suit was rendered. On 
the 22d of the same month, the assignees re- 
ceived from the executor the sum of §6353, 
to -which they were entitled under their judg- 
ment; and Krumbhaar also received the sum 
of $1413, to which the Amelongs were en- 
titled, for which sums, the plaintiffs in the 
two suits indorsed receipts on their respec- 
tive refunding bonds. 

It appears by the deposition of Prederict 
Amelong, taken in this cause, that the as- 
signments by Benner to the Amelongs, al- 
though absolute in their terms, were intend- 
ed to be for the use of Benner, and that the 
amount received of the executor by Krumb- 
haar, having been .in due time remitted to 
the Amelongs, was with interest, after de- 
ducting commissions and expenses, paid over 
by them to Benner in August, 1810. This 
then is the case of an executor, who has 
once been compelled, by the judgment of a 
competent tribunal, after an honest and bona 
fide defence, with full notice to the counsel 
and attorney in fact of the adverse claim- 
ant, to pay the very money which is now de- 
manded in this suit by the legal representa- 
tives of that adverse claimant. This is not 
all. 'rhat attorney, after claiming the sum 
now sought to be recovered, so far from in- 
terfering with the suit of the assignees by 
claiming to join in the defence of it, or by as- 
serting in any other way the claim of his 
constituents, which at one time was set up, 
commenced a suit for only one of the lega- 
cies, and this too under an agreement with 
the adverse claimant, and a ease stated be- 
tween them, which was industriously con- 
fined to the share which the Amelongs had 
been informed by their counsel he was alone 
entitled to claim. And we find these two 
friendly adversaries marching side by side 
throughout the whole of these proceedings, 
giving refunding bonds on the same day for 
the legacies which they respectively claimed, 
and on the same day receiving satisfaction 
of those claims from the executor; each 
conusant (how is it possible they should not 
be so?) of what the other was doing, and of 
what the deluded executor, acting on the 
faith of a compromise agreed to by those 
who were originally adversaries in their 
claims, was doing. That he was paying 
away to the assignees the money once 
claimed by the Amelongs, but aftei-wards re- 
linquished by their attorney, could not but 
have been known to tliat attorney. The re- 
ceipt given to the executor by the counsel of 
the Amelongs, affords an additional, and al- 
most conclusive proof of that fact; for in 
that he states, that the $1413 is the share of 
Mrs. Benner "of the balance of the execu- 
tor's account as settled in the register's of- 
fice, as referred to in the foregoing (the re- 
funding) bond." Upon referring to this set- 
tlement, it appears that on the 22d of No- 
vember, 1809, the executor credits himself 
with §6353 paid the attorney of the as- 
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signees, §713 paid the attorney of Darr, and 
$1413, the balance, paid to the attorney of 
the Amelongs. What more could the execu- 
tor have required, than that he should be 
placed in the same state of security in which 
the bill of the interpleader of which he had 
vainly endeavoured to avail himself, would 
have left him? But the adverse claimants 
did agree that the riglits of the two parties 
were the same as though the question was 
raised in a suit by either party against the 
executor, or as if a bill of interpleader had 
been filed by the executor. Now, will any 
person contend that, if the rights of those 
parties had been decided either way, that 
the executor could afterwards have been 
called upon by the unsuccessful party to pay 
the money over again? We think it could 
not be so contended. Now, if it were admit- 
ted that this sum could be recovered again 
by the administrator of Benner at law, 
where is the plaintiff's case in equity? It is 
that of a man who, after abandoning, by a 
compromise, his claim to the money now 
sought to be recovered; then standing by 
and seeing a trustee innocently pay away 
that very money to the person with whom 
the compromise was made, and finally ac- 
quiescing in all these proceedings for ten or 
twelve years; asks a court of equity for a 
decree to compel this trustee to pay the mon- 
ey over again to him. 

We think it quite unnecessary to pursue 
this inquiry further, and we shall therefore 
conclude this opinion by noticing some of the 
arguments which were relied upon in sup- 
port of the relief prayed for by this bill. 

1. It was contended, that Benner, not the 
Amelongs, was entitled to these legacies, as 
is proved by the depoTsition of one of the 
partners taken in this cause. If the infer- 
ence intended to be deduced from this fact 
was, that Benner was not bound by what 
the Amelongs did, it is unfounded in law. 
The assignment to the Amelongs was abso- 
lute in form, and therefore put it in their 
power to appear, as in fact they did, as the 
real owner of the shares so assigned. If by 
doing so, a loss mu&t be sustained by one of 
two persons, even- allowing them to be 
equally innocent, he who occasioned the loss 
should bear it. 

2, An attorney at law, it is said, cannot 
make a compromise to bind his client, and 
the case of Holker v. Parker, 7 Oranch [11 
XJ. S.] 436, was relied upon for this doctrine. 
But upon examining the opinion delivered 
by the chief justice in that case, we find him 
saying, "that though an attorney at law, 
merely as such, has, strictly speaking, no 
right to make a compromise, yet a court 
would be disinclined to disturb one which 
was not so unreasonable in itself as to be ex- 
claimed against by all, and to create an im- 
pression that the attorney's judgment had 
been imposed upon, or not fairly exercised." 
"Though it may assume the form of an 
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award or judgment at law, the injured party, 
if his own conduct has been perfectly blame- 
less, ought to be relieved against it." What 
that court would have said in applying 
these principles to the case of a compromise 
made by an attorney' in fact, as well as the 
attorney at law, fully and promptly com- 
municated to his principal, who afterwards 
received the fruits of it, and who acquiesced 
for ten or twelve years in what had been 
done, we need be at no loss to conjecture. 
VTe say acquiesced in by his principal; for 
even if Benner, quoad the defendant, is to 
be considered as the real owner of those 
legacies, he received from the Amelongs the 
fniit of the compromise, nearly twelve years 
before this suit was brought. Upon the sub- 
ject of acquiescence, see Pickering v. Lord 
Stamford, 2 Ves. Jr. 582; 1 P. Wms. 355. 

3. It was contended that the defendant's 
intestate was guilty of laches, sufficient to 
charge him in equity, in not notifying the 
Amelongs of the action brought against him 
by the assignees. We by no means admit 
that, in a case like the present, notice was 
necessary, as it might be in a case of war- 
ranty, where the defendant intends, or has 
a right to look to a third person for compen- 
sation in case of a recovei*y against him. 
But if notice were necessary in this case to 
protect the executor, it was clearly dispensed 
with by the attorney of the Amelongs, who, 
being conusant of the adverse claim, at fii-st 
opposed it, and afterwards withdrew from 
the contest, except as to the share which he 
sued for and recovered. 

4. It was in the last place insisted, that 
after the opinion of the court was given in 
the amicable suit, by which the right of the 
Amelongs to the shares purchased by Ben- 
ner was established, equally with their right 
to Mrs. Benner's share, it was the duty of 
the defendant's executor to have applied to 
the court for a new trial in the suit of the 
assignees, or if too late for that, for an in- 
junction, or to have sued out a writ of error 
to the judgment. But had the Amelongs no 
remedy to prevent the assignees from receiv- 
ing the fruit of their judgment? Could they 
not have filed a bill against the assignees 
and the executor to enjoin the judgment, 
and to obtain a decree for the amount of it 
to be paid over to them ? No person will ques- 
tion the fitness of this remedy, unless indeed 
they had, by the compromise, defeated their 
own equity. Upon what pretence then can 
the plaintiff, who, or whose trustee, has been 
guilty of laches, attempt to build up an 
equity against the executor, by charging hiui 
with a similar fault? But why should the 
executor have attempted to set aside the 
judgment for the benefit of a party who had 
relinquished his claim to the subject in con- 
troversy, and who still declined to take any 
step to re-assert it? We think it will not be 
an easy matter to answer this question. 

We are upon the whole of opinion that this 
bill ought to be dismissed. 
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MAYER V, HERMANN. 

[10 Blatchf. 256.] i 

Circuit Court, S. D. New York. Dec. 12, 1872. 

Bankruptcy — What Coxstitctes Issolvenci' — 

Sdbmissiox to Suit — Execution thereox 

— Attorney and Client — Notice. 

1. The inability of a merchant to meet his en- 
gagements, in the usual course of business, con- 
stitutes insolvency, within the meaning of the 
bankruptcy act [of 1867 (14 Stat. 517)]. 

2. The fact, that a merchant, in a mercantile 
community, who has no defence to debts matur- 
ing in his current business, submits to be sued, 
to compel payment of such debts, is very high 
evidence of inability to pay them. 

3. The sale of the debtor's property, on an ex- 
ecution issued in such a suit, is a disposition of 
the debtor's property, for the benefit of the cred- 
itor, out of the usual course of business, and is 
evidence that the creditor has reasonable cause 
to believe in the debtor's insolvency, and con- 
templates a preference. 

4. Although a debtor is not known to have yet 
committed an act of bankruptcy, his creditor.'al- 
though he has reasonable cause to believe, or 
even knows, the debtor to be insolvent, may sue 
him, and proceed to judgment, execution and 
levy, for the purpose of proceeding against him 
in involuntary bankruptcy. 

[Cited in Anderson v. Strassburger, Case No. 
364.] 

5. A creditor employed an attorney to collect 
his debt by suit. All the facts made necessary 
by the bankruptcy act to invalidate a preference 
gained by such suit, were made known to such 
attorney after he entered on such employment, 
and while engaged in collecting such debt bv 
suit. The suit proceeded to execution and levy: 
Sdd, that the knowledge of the attorney was 
the knowledge of the creditor. 

[Cited in Wight v. Muxlow, Case No. 17,629.] 
[Cited in Mathews v. Riggs, 80 Me. 110, 13 

Atl. 49; Shattuek v. Bill, 142 Mass. 64, 7 N. 

E. 39.] 

6. It made no difference, that the information 
was received by the attorney after he had been 
retained by the debtor, and while he was advis- 
inj; the debtor what course to pursue, such re- 
tainer by the debtor being after the employ- 
mt-nt by the creditor and before the recovery of 
judgment. 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

[This was a proceeding by Ferdinand IMay- 
er against Moses Hermann, assignee in bank- 
ruptcy of Maurice Bendix and others, bank- 
rupts, to have his lien against the bankrupts' 
property established, and praying that two 
judgments recovered by him in the state 
court be paid out of the proceeds of the 
property. From a decree of the district court 
dismissing the bUl, plaintifiB appealed.] 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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Samuel Boardman, for plaintiff. 
Charles H. Smith, for defendant. 

WOODRUFF, Circuit Judge. On the 2d 
of March, 1868, the plaintiff recovered two 
judgments, in a state court, agauist the above 
named bankrupts, one for §388 46, and the 
other for $320 41. Executions were, on the 
same day, issued to the sherifE thereon, and 
levied on personal property belonging to the 
bankrupts. On a petition filed March 6th, 
1S6S, the bankrupts were adjudicated such, 
and the defendant was appointed their as- 
signee, and an assignment was duly executed 
to him. Thereafter, under an arrangement 
between the plaintiff and the defendant, the 
property levied on was delivered by the sher- 
iff to the defendant, to be held subject to a 
■determination by the district court as to the 
validity of the lien of the plaintifE upon it 
Tlie plaintiff then filed his bill in the district 
■court, praying that his lien might be estab- 
lished, and the judgments be paid out of the 
proceeds of the property. The defendant an> 
swered the bill, setting up that the executions 
and levies were void a.s against him, for the 
reason that, the bankrupts, being insolvent, 
did, within four months before the filing of 
the petition, with a view to give a preference 
to the plaintiff for the debts set forth in the 
judgments, procure their property to be seized 
by said executions, and thereby made a trans- 
fer of the property levied on; that the plain- 
tiff then and there had reasonable cause to 
believe the bankrupts to be insolvent; and 
that the executions were issued in fraud of 
the provisions of the bankrupt act; that the 
attorneys for the plaintiff in recovering the 
judgments and issuing the executions, were 
the attorneys for the bankrupts in their pe- 
tition in bankruptcy, and, at the time of re- 
covering the judgments and issuing and levy- 
ing the executions, had reasonable cause to 
believe the bankrupts to be insolvent; and 
that the transactions were in fraud of the 
provisions of said act Proofs were taken, 
and, on a hearing, the district court dis- 
missed the bill. From such decree the plain- 
tiff appealed to this court. The attorneys for 
the plaintiff in the judgments were the at- 
torneys for the bankrupts in the bankruptcy 
proceedings. One of such attorneys was 
called as a witness by the defendant, in this 
suit, and testified, that they had not been 
attorneys for the bankrupts prior to the bank- 
ruptcy proceedings; that he fii"st saw the 
bankrupts in regard to their affairs just be- 
fore the judgments were obtained, and after 
the suits were brought; that Bendix then 
■came to his house and stated to him that 
the firm (Keichman & Co.) had sufScient as- 
sets to pay its debts, but his suspicions had 
been excited by the actions of the ' husband 
of Caroline M. Reichman, (one of the firm,) 
and that goods had been taken out of the 
store, which could not be traced, and he 
feared, that, unless some steps were taken 
In the matter, they would not be able to pay 



their creditors, and the goods would disap- 
pear; that his (the attorney's) advice to him 
was, to immediately take possession of the 
store, and lock it up, and call a meeting of 
the creditors of the firm, and do something to 
secure them, by appropriating the goods to 
their benefit; that this was after the sum- 
monses in the suits had been served on at 
least two of the three defendants in it, Bendix 
being, at the time, aware of the summonses, 
although not served with them until two days 
after IMi-s. Reichman was served, and five 
days after the remaining defendant was 
served; that Bendix, accordingly, locked up 
the store, and a meeting of the creditors was 
held, at which he (the attorney) attended, 
at the request of Bendix, and at which prop- 
ositions were made and discussed to turn 
over the property to the creditoi-s in full pay- 
ment of their debts; that a majority of the 
creditors were in favor of that course, and 
a committee was appointed to investigate 
the affairs of the firm, and, at his (the at- 
torney's) suggestion, the committee was em- 
powered to take possession of the goods; that 
he (the attorney) heard nothing more of the 
matter until after the judgments; that then 
Bendix informed him that the proposition to 
take the property in payment of the debts 
had fallen through; that he then advised 
Bendix to go into bankruptcy; tiiat he did 
not communicate with the plaintiff in regard 
to the matter, nor know personally on what 
day the summonses were returnable, or that 
the judgments had been obtained, until after 
they had been obtained; that he attended the 
meeting of ^ creditor on behalf of Bendix; 
and that the plaintifiB was not present at the 
meeting, and did not know of it. 

The plaintiff was called as a witness by the 
defendant and testified, that the debts for 
which the judgments were recovered were 
open accounts, for goods sold to the firm; 
that one account was due twelve days before 
the suit on it was commenced (both suits hav- 
ing been commenced February 21st); that 
he had sent for the money on it, and they had 
put him off, sending word that they would 
come in and pay; that he did not know that 
the meeting of creditors was to be held, nor 
learn of it after it had been held; that, when 
he directed suit to be brought against the 
firm, be had no idea that it was in a failing 
condition; that, when the executions were 
issued, he had no reason to believe that the 
firm was insolvent; that it was not proposed 
to him by the attorney to share ratably with 
the other creditors; and that, after he placed 
the claims in the attorney's hands, and swore 
to the complaints, he had no knowledge as to 
what was done in the suits. 

The attorney also testified, that he stated, 
at the meeting of creditors, and that such 
was his opinion, that if the stock of goods 
was fairly sold, and not sacrificed, and the 
debts were collected, there would be enough 
to pay seventy-five cents on the dollar, but 
that, if the goods were sold at auction, or by 
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an assignee, he did not telieve they would 
realize mox-e than forty or fifty cents on the 
dollar; and^ that such statement was made 
before the executions were issued. 

The debts proved against the bankrupts 
are $11,021 32. The assets realized by the 
assignee are $2,961 82, in which sum Is in- 
cluded ?2,6S0 72, realized from the sale of 
the goods levied ou. 

1. The plaintiff had reasonable cause to 
believe that the firm was insolvent, before 
his executions were levied upon their goods, 
and that the collection of the judgments 
would operate to give him a preference. The 
parties, debtors and creditors, were both 
merchants. Inability to meet their engage- 
ments in the usual course of business has 
been again and again adjudged to constitute 
insolvency, within the meaning of the bank- 
rupt law. When, therefore, a merchant fails 
to pay his notes, or other mercantile obliga- 
tions, as they become payable, the imme- 
diate presumption of inability to pay arises. 
This is according to the universal sense of the 
mercantile world. When a merchant does 
not so pay, he is at once, and everywhere, as- 
sumed, in the common language applied to 
the subject, to have "failed." Quite true, 
there may be reasons, in any particular case, 
why payment at maturity is not made. There 
may be a defence to the apparent debt; the 
non-payment may be caused by accident, or 
carelessness and inattention; or it may be 
the result of some other special temporary 
cause, entirely consistent with amplest sol- 
vency. Nevertheless, where no such cause ex- 
ists, non-payment, prima facie, imports in- 
ability to pay in due course of business, and 
cx'editors everywhere, in commercial commu- 
nities, proceed on that presumption. True, 
also, mere non-payment of an account for 
goods sold is not declared to be an act of 
bankruptcy; but this proves nothing upon 
the question of probable cause to believe that 
the debtor, in such case, is unable to pay in 
due course of business. 

In the present ease, the debts were mercan- 
tile debts. They were not paid at maturity. 
The plaintiff knew it, and, on repeated appli- 
cations for payment, he was put off by the 
debtors, their promises to pay were broken, 
and he was obliged to sue. It was manifest 
to him that his debtors did not pay in the 
usual course of business. There was no sug- 
gestion of any defence or other special, tem- 
porary, or accidental cause of delay; nor was 
there apparent to him, nor is there proved 
now, any circumstance warranting any other 
inference than that they could not pay, for 
want of means. The circumstances within 
his actual knowledge indicated insolvency, 
in the sense of the statute; and such insol- 
vency existed in fact, as was reasonably to be 
inferred. 

2. This reasonable cause to believe that the 
debtors were insolvent becomes greatly in- 
creased, when, besides failure to pay in due 
course of business, the debtor submits to be 



sued, and the creditor commences suit. That, 
in a mercantile community, a merchant debtor 
is so sti"aitened, that, without pretence of 
any defence, he is under the pressure of suiti? 
to compel payment of debts maturing in his 
current business, is very high evidence of in- 
ability to pay. The unquestionable fact, that 
such pressure would be utterly destructive of 
his commercial credit, clearly shows that it is 
and must be deemed abundant cause of belief 
in his insolvency; and the pursuit of a debtor 
by such suit is a plain attempt to di'ive him 
either into a preferential payment, or to lay 
the foundation for a very proper proceetling 
in bankruptcy against him. Following such 
suit to judgment, execution, sale of his goods, 
and appropriation of the proceeds by the cred- 
itor, is not only accumulating evidence of the 
debtor's insolvency, at every step, but, when 
consummated by the actual sale of the debt- 
or's goods for the payment of the execution, 
another ground of impeachment of the transac- 
tion arises. It is a disposition of the debtor's 
property, for the benefit of the creditor, out of 
the usual course of business. It is a ease, if 
not within the letter, plainly within the spirit 
and analogy of "sales, assignments, transfers, 
or conveyances to a creditor, not made in the 
usual and ordinary course of business of the 
debtor," which, by section 35 of the bankrupt 
act, is declared "prima facie evidence of 
fraud," that is, is to be taken as prima facie 
evidence of actual fraud, or, at least, of a 
design to prevent the property from being 
distributed under the bankrupt act, or to de- 
feat its object, or impair, hinder, or delay its 
operation and effect, or evade its provisions. 
It would be little short of absurdity, to say, 
that, when, under the circumstances of a case 
like this, the creditor has pursued his debtor 
down to an actual levy, he has not reasonable 
cause to believe that his debtor is insolvent, 
or that he can then proceed to a sale, for his 
own benefit, without contemplating the neces- 
sary result, if such insolvency exist, namely, 
a preference. 

I have heretofore taken occasion to say — 
Ooxe V. Hale [Case No. 3,310]— that this view 
of the rights and risks of creditors does not 
prevent, and need not discourage, suits 
against debtors who, not being known to 
have yet committed any act of bankruptcy, 
do not pay. The creditor, whether he has or 
has not reasonable cause to believe his debtor 
to be insolvent, has a right to bring suit. If 
a defence is interposed, he may go to trial and 
judgment. If no defence is interposed, he 
may take judgment by default. Nothing in 
the banlirupt law, and nothing above sug- 
gested, forbids this. I think, also, he may 
cause the goods of the debtor to be seized on 
execution. But, if he then knows, or has 
reasonable cause to believe, that the debtor 
is insolvent, and, therefore, knows, or has 
like cause to believe, that the appropriation 
of the property to paying his debts will oper- 
ate to give him a preference, he must beware 
how he proceeds. An act of bankruptcy, the 
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debtor being insolvent, bas now been com- 
mitted, A suit, judgment, and levy, procured 
in good faith, for the purpose of forcing an in- 
solvent debtor into bankruptcy, is not illegal. 
It may often be a proper, and, in short, the 
only present means of compelling an unwill- 
ing debtor to submit Ms property to the just , 
distribution among his creditors, for which 
the la^Y provides. 

3, The plaintifiE had reasonable cause to be- 
lieve that the debtors were insolvent, and 
that his proceedings against them were tak- 
ing or securing a preference, because, his at- , 
torney knew it, and the plaintiff, under the 
circumstances of this case, is chargeable ■^s'ith 
that knowledge. Such attorney was em- 
ployed by the plaintiff to bring the suits, ob- 
tain the judgments, and collect the debts. All 
the facts made necessary by the statute to 
invalidate any preference thereby gained, 
were made known to such attorney after he 
entered upon that employment, and while in 
the prosecution thereof for the purpose of 
making the collection. In the actual endeavor 
to collect the debt, and by reason of that en- 
deavor, the attorney was brought into. con- 
tact with the debtor, and learned the condi- 
tion of his affairs. If information of the 
debtor's insolvency, so acquired, is no impedi- 
ment to securing a preference, by seizing and 
appropriating the debtor's effects, there would 
be little effective vitality in the provisions of 
the bankrupt law, and the just remedial en- 
actments of the 35th and 39th sections, to 
secure equality among creditors, would be 
easily evaded. All that it would be necessary 
for the creditor to do would be, to put his 
claim into the hands of an attorney, perhaps 
one in a distant place, near the residence of 
the debtor, and abstain from asking or re- 
ceiving thereafter any information as to the 
condition of the debtor, or the progress made 
in collecting the claim, until the money was 
actually realized and sent to him. He could 
then say, what is alleged in this case, that 
what his attorney might have learned was 
not to be imputed to liim, as knowledge or 
reasonable cause to believe, and was, there- 
fore, of no avail to defeat the actual prefer- 
ence obtained. It seems hardly necessary to 
enlarge upon these suggestions. The conse- 
quences whicb would result from sustaining 
preferences thus gained are too obvious. The 
knowledge acquired by an agent in the con- 
duet of his employer's business is knowledge 
of his principal. 

It is sought to withdraw this ease from the 
operation of that rule, by insisting, that here 
the information was gained after a retainer 
by the debtor, and while advising the debtor 
what course to pursue in his condition of em- 
barrassment, though before the recovery of 
judgment by the creditor. I do not assert a 
broad rule, that all the knowledge which an 
attorney or counsel receives from his clients, 
in their confidential relation, is to be deemed 
the knowledge of all his other clients, or to 
charge them with notice. No such broad 



proposition is necessary to the ruling in this 
case. I do say, that, where the attorney of a 
creditor is prosecuting a debtor, to enforce 
payment of a debt, and, by reason thereof, 
the debtor discloses to him that he is insol- 
vent, and asks his advice, and he assumes to 
give it, he may possibly find himself involved in 
some conflict of duty, for he certainly has no 
right to accept, in confidence, from the ad- 
verse pai-ty, information which his client 
ought to know, and which he ought not to 
conceal from him; but he cannot, by accept- 
ing such retainer, evade the operation of the 
rule. In every step of the prosecution of the 
claim to collection, he is the agent of the 
creditor, the performance of his duty to that 
creditor involves the gaining of knowledge of 
the debtor's insolvency, and no proffered con- 
fidence, put in him by the adverse party, can 
make that information less his client's prop- 
erty, or less information acquired in his agen- 
cy,, and imputable to such client. 
The decree below must be affirmed. 
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Case No. 9,345. 

The MAYFLOWER. 

Ct Brown, Adm. 376; 5 Am. Law T. Rep. TJ. S, 
Ots. 367.3 1 

District Court, E. D. Michigan. April, 1872. 

Collision — Damages — Demukrage Based upo^t 
Probable Eaunings. 

1. In the absence of a market value for the 
use of vessels, the value of such use to the own- 
er, in the business in which she was engaged at 
the time of the collision, is a proper basis for 
estimating damages for detention. 

[Cited in The Belgenland, 36 Fed. 505; The 
Margaret J. Sanford, 37 Fed. 152.] 

2. The books of the owner, showing previous 
and subsequent earnings, are competent evidence 
of the probable earnings during the detention. 

[Cited in The Margaret J, Sanford, 37 Fed. 
152.] 

3. The party in fault should bear whatever 
inconvenience or hardship there may be in prov- 
ing the exact amount of damages sustained. 

4. In cases of conflicting testimony as to 
amounts, where the preponderance is not palpa- 
ble, the finding of the commissioner will not be 
disturbed. 

5. The services of an agent employed in set- 
tling and paying bills is not a proper item of 
damages. 

6. Estimates of the cost of repairs, though 
competent in absence of better evidence, are not 
so where the repairs have been actually made. 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission. 5 
Am. Law T, Rep, U. S. Cts. 367, contains only 
a partial report] 
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On exceptioBS to commissioner's report of ] 
damages. The propeller Mayflower was ad- 
judged to be in fault in a collision with the 
steamer Dove, and it was referred to a com- 
missioner to ascertain the damages done to 
the Dove by the collision. [Case unreport- 
ed.] The commissioner having made his re- 
port, both parties came in and excepted to 
it in several particulars. 

H. B. Brown and W. A. Moore, for libel- 
lant. 

The allowance of damages for detention 
is settled by repeated adjudications. 1 Pars. 
Shipp. 538; The Gazelle, 2 W. Rob. Adm. 
279; "Williamson v. Barrett, 13 How. [oi 
U. S.j 101; s. c, Barrett v. "Williamson 
[Case No. 1,051]; Sturgis v. Clough, 1 Wall. 
[68 U. S.] 269; The Cayuga [Case No. 2,537]; 
Ralston v. The State Rights [Id. 11,540]; 
The Rhode Island [Id. 11,745]; Vantine v. 
The I^ake [Id. 16,878]; Clarke v. The Fashion 
[Id. 2,851]; The Rhode Island [Id. 11,743]; 
The Narragansett [Id. 10,017];- The Apollon, 
9 Wheat. [22 U. S.] 362, 377; McKnight v. 
Ratcliff, 44 Pa. St. 156; Jolly v. Terre Haute 
Co. [Case No. 7,441]; Lacour v. Mayor, etc., 
3 Duer, 406; Marquart v. La Farge, 5 Duer, 
559; St. John v. Mayor, etc., 6 Duer, 315; 
Borries v. Hutchinson, 18 O. B. (N. S.) 466a; 
Allison v. Chandler, 11 Mich. 542; Walter 
V. Post, 6 Duer, 363, 373; New Haven Steam- 
boat & Transportation Co. v. Vanderbilt, 16 
Conn. 420; Shelby ville, L.. B. R. Co. v. Lew- 
ark, 4 Ind. 471; Sewall's Falls Bridge v. 
Fisk, 3 Fost. [N. H.] 171; Griffin v. Colver, 
16 N. Y. 489; Wilkes v. Hungerford Market 
Co., 2 Bing. N. O. 287; The Empire State 
[Case No. 4,473]; The R. L. Mabey [Id. 11,- 
871]; The Santee [Id. 12,329]. Although the 
amount paid the Eighth Ohio seems large, 
yet if ordinary prudence was exercised in 
hiring her at this price, and the money was 
actually paid by the insurance company, li- 
bellant is entitled to recover it. To prove 
that each bill was reasonable might be im- 
possible, and involve an endless number of 
issues. We are simply required to prove 
that we paid them in good faith, in the ex- 
ercise of ordinary prudence, and without 
fraud or collusion. The Nebraska [Id. 10,- 
076]; The Thos. Kiley [Id. 13,924]. 

F. H. Canfield and G. V. N. Lothrop, for 
claimant. 

The evidence does not justify the allow- 
ance of demurrage. No market value is 
shown for the use of such a vessel. The 
opinions of experts are not admissible, as 
they are based upon the probable earnings 
or profils. The Amiable Nancy, 3 Wheat, 
[16 U. S.] 546; Smyrna, L &P. Steamboat Co. 
V. Whilldin, 4 Har. [Del.] 228; The Clarence, 

3 W. Rob. Adm. 283; Cummins v. Presley, 

4 Har. [Del.] 315; Blanchard v. Ely, 21 
Wend. 342; Boyd Y. Brown, 17 Pick. 461; 
Benson v. Maiden & M. Gaslight Co., 6 
Allen, 149; Callaway Min. & Manuf'g Co. 



v. Clark, 32 Mo. 305; Taylor v. Maguire, 12 
Mo. 317; The Lively [Case No. 8,405]. To 
estimate her rental value upon her probable 
profits would be, in effect, to allow the own- 
ers of the Dove to recover those profits as 
damages. The Granite State,' 3 Wall. [70 
U. S.] 310; The Baltimore, S Wall. [75 U. S.] 
386; The Blossom [Case No. 1,564]. The 
facts in the case of The Cayuga [supra] are 
very difi^erent from those proven in this case, 
and, whether rightly decided or not, it is no 
authority here. 

LONGYEAR, District Judge. The most 
important of the exceptions, as well in 
amount as in the principles involved, are 
respondent's ninth exception, which is to the 
item allowed by the commissioner for de- 
murrage, 28 days at ?100 per day, $2,800, 
and respondent's eleventh exception, which 
is to the item allowed for value of services 
of steamer Eighth Ohio, 11 days at $100 per 
day, $1,100; and libellant's third exception 
relating to the latter item, which is that the 
commissioners reduced the claim for serv- 
ices, for the steamer Eighth Ohio, it being 
claimed that a larger amount was actually 
paid. These exceptions will be first consid- 
ered. 

1. As to the item for demurrage. The Riv- 
er and Lake Shore Steamboat Line, the li- 
bellant corporation, was, among other things, 
running a line of steamboats ttetween De- 
troit and Port Huron during the season of 
1869, for carrying passengers and freight. 
The Dove was owned by libellant, and was 
running on that line, making daily trips from 
Detroit to Port Huron and back, at the time 
of the collision. The collision occurred on 
the night of the 31st day of May, 1869. The 
Dove was sunken by the collision, was raised 
and brought to Detroit, placed in dry dock 
and repaired, and resumed her place in the 
line and commenced running again on the 
28th day of June, 1869. The time she was so 
detained from her regular trips was necessa- 
rily occupied in raising and repairing her. 
During her detention her place in the line 
was supplied by other boats belonging to libel- 
lant. Thus far there is no dispute as to the 
facts. Neither is it disputed as a proposi- 
tion of law (and, in fact, the law in this re- 
gard is too well established to admit of ques- 
tion) that libellant is entitled to recover 
damages for the detention, or, as it is com- 
monly called, demuiTage. The question in 
dispute is as to the proper basis or measure 
of damages. On behalf of respondent it is 
contended tliat, in a case like the present, the 
rental or charter value alone is the proper 
basis, and because it appears by the evidence 
before the commissioner that at the port of 
Detroit, the home port of the Dove, there was 
no established rental or charter value of ves- 
sels like the Dove, and because it does not 
appear that she could have been chartered 
during the time of her detention, there is no 
basis for recovery of damages as demurrage; 
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and that the most that libellant can recover 
is interest on tlie value of the vessel during 
the detention. 

On l)ehalf of the lihellants it is contended 
that, because there Tvas no established rental 
or charter value by which to ascertain the 
damages for the detention, and, at all events, 
because libellant did not lieep the pove for 
hire, but for libellant's own use and service 
in the business and employment for which 
she was intended, and in which she was then 
engaged, the value of such use and service 
to libellant in that particular business and 
employment, under the maxim "Restitutio in 
integrum," always applied in such cases, is 
the proper basis and measure of damages for 
the detention; provided, "of course, that such 
value is susceptible of proof, and is proven, 
to a reasonable certainty. In reply to this, 
it is contended, on behalf of respondent, that 
the proof of such value must of necessity be 
based, as it is in fact in this case, upon prob- 
able profits of such service during the deten- 
tion; and that such basis is excluded by ex- 
press authority. 

To support the propositions contended for 
on behalf of respondent, the cases of Smith 
V. Condry, 1 How. [42 U- S.] 28, and William- 
son V. Barrett, 13 How. 101, are cited. The 
first named case is cited as an expi-ess deci- 
sion of the supreme court excluding future 
profits as a basis or measure of damages for 
demurrage, and the last named case as a 
like decision establishing and limiting the 
rule of damages in such cases to include the 
market rental or charter value only, and that 
where there is no such value established, 
there can be no damages for detention al- 
lowed. These cases have been sometimes 
misapprehended by learned commentators, 
and to some extent by the learned advocates . 
on both sides in this case. Mr. Conkling (1 
Adm. 3S4), and Mr. Parsons (1 Shipp. 540, 
note 1), both assume that Smith v. Condry 
(which was decided in 1843) decides that the 
probable profits of the earnings of the ves- 
sel during the detention are not allowable as 
demurrage; and that Williamson v. Barrett 
(which was decided in 1851) decides that 
such profits are allowable, and thus subverts 
the former decision and establishes a dif- 
ferent rule; As we shall presently see, these 
are misapprehensions, and that in neither 
case was the decision what is thus assumed. 
The questions presented in the two cases 
were entirely different, and the decisions are 
in no manner in conflict w^h, each other. 
What was decided in each case remains the 
law to-day, unimpaired and unqualified by 
any subsequent rulings of that court. 

In Smith v. Condry, the vessel detained 
was laden with salt, and the damages claim- 
ed were for a loss or diminution of profits 
on the cargo, in consequence of a decline in 
the price of salt at the port of destination 
during the detention. The court held that 
such damages were not allowable, and that 
is all the court decided. Such damages were 
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clearly speculative merely, and too remote. 
The decision of the court excluding such 
damages was in accordance with what I rm- 
derstand to have been the uniform course of 
decision of the courts in England and Amer- 
ica, both before and since, and it is un- 
doubtedly the law to-day. But the court 
made no decision in that case as to damages 
for the delay of the vessel— whether such 
damages are or are not allowable — nor wheth- 
er the probable earnings of the vessel dur- 
ing her detention, by way of freights, hiring 
or otherwise, are or are not allowable. No 
such question was before the court, and no 
rule whatever was laid down as to it. All 
that the court decided was that probable 
profits on the cargo, which might have been 
made but for the delay, are not allowable. 
When the coui-t say (chapter 85): "It is the 
actual damage sustained by the party at the 
time and place of the injury that is the 
measure of damages," they are speaking of 
the case before them— a claim for probable 
profits on the cargo— and not of the deten- 
tion of the vessel and damages' resulting 
from loss of her use and service as such. 
The case of Smith v. Condry [supra], there- 
fore, does not reach the present question. 

In Williamson v. Barrett [supra], the gen- 
eral question of damages for loss of the use 
of vessel during the detention, was directly 
before the court That was an action at 
common law, for damages by collision on 
the Ohio river. On the trial in the circuit 
court the juiT were instructed, among other 
things, to give damages for "the use of the 
boat during the time necessary to make the 
repairs and fit her for business." The evi- 
dence given to support this claim for dam- 
ages is not stated, and it does not appear 
upon what basis the claim was made— wheth- 
er for rental or charter value or otherwise. 
The supreme court, however, after reciting 
the instruction, say: "By the use of the 
boat, we understand what she would produce 
to the plaintiffs by the hiring or chartering 
of her to run upon the river in the business 
in which she had been usually engaged," 
The court then, after announcing the general 
rule regulating damages in ^cases of col- 
lision to be the allowance to the injured 
party of an indemnity to the extent of the 
loss sustained, and after some discussion in 
regard to the diflSculty in . stating the 
grouiids upon which to arrive, in all cases, 
at the proper measure of that indemnity, 
and having arrived at the conclusion that 
the demand in the market for vessels of 
the description of the one disabled, and the 
price which the owner could obtain, or 
might have obtained, for her hire, are prop- 
er bases of compensation, proceed as follows: 
"If there is no demand for the employment, 
and of course no hire to be obtained, no 
compensation for the detention during the 
repairs will be allowed, as no loss would be 
sustained. But if it can be shown that the 
vessel might have been chartered durmg the 
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period of the repairs, it is impossible to 
deny that the owner has lost, in conse- 
quence of the damage, the amount which she 
might have thus earned. The market price, 
therefore, of the hire of the vessel, applied 
as a test of the value of the service will be, 
if not as certain as in the case where she is 
under a charter party, at least, so certain 
that, for all practical purposes in the admin- 
istration of justice, no substantial distinction 
can be made," The point, and the only 
point actually decided in that case, is that 
damages for the detention are allowable, not- 
withstanding the vessel injured was not un- 
der a charter pai-ty at the time of the injury, 
provided it is shown tliat she might have 
been chartered during the detention. That 
is to say, that it is not indispensable to the 
recoveiy of damages for demurrage that the 
injured yessel should have been under a char- 
ter party at the time of the injury. What 
the court say in deciding this point, as to 
what is a proper measure or basis of dam- 
ages in such a case, must be read and under- 
stood with reference to what they say they 
understood by the "use" of the boat, as that 
word was used in the charge to the jury, 
viz., "what she would produce to the plain- 
tiffs by the hirin.^ or chartering of her." 
What I understand the court to say is, that 
in that case, and under the general significa- 
tion of the expression "use of the boat," as 
understood by them, a proper rule of damages 
is the rental or charter value of the vessel. 
I do not understand the court to lay this 
down as an inflexible and universal rule, ap- 
plicable alike to all cases where the vessel 
injured is not actually under a charter party 
at the time of the collision. In fact, the con- 
trary appears in the course of the opinion of 
the court. At page 111, the court cite ap- 
provingly the decision of Dr. Lushington in 
the case of The Gazelle, 2 W. Rob. Adm. 
279, in which the freight the injured vessel 
was earning at the time of the collision, less 
the probable expenses in earning it, was 
adopted as the measure of damages for the 
detention. In citing this opinion, the supreme 
court remark: "This rule may afford a very 
fair indemnity^JIn cases where the repairs are 
completed within the period usually occupied 
in the voyage in which the freight is to be 
earned. But if a longer period is required, 
it obviously falls short of an adequate allow- 
ance. Neither will it apply where the ves- 
sel is not engaged in earning freight at the 
time. The principle, however, governing the 
court in adopting the freight which the vessel 
was in the act of earning as a just measure 
of compensation in the case, is one of general 
application. It looks to the capacity of the 
vessel to earn freight for the benefit of the 
owner, and consequent loss sustained while 
deprived of her service. In other words, to 
the amount she would earn him on hire." 
And it was so understood (as not fixing an 
inflexible rule), by Mr. Justice Catron, in his 
dissenting opinion. On page 114, he says; 



"The supposition that the amount of damages 
can be easily fixed, by proof of what the in- 
jured boat could have been hired for on a 
charter party, during her detention, will turn 
out to be a ban-en theory, as no general prac- 
tice of chartering steamboats is known on the 
Western rivers, nor can it ever exist; the na. 
ture of the vessels and the contingencies of 
navigation being opposed to it. In most cas- 
es," he says, "the proof will be that the boat 
could not have found any one to hire her; 
and then the contending parties will be 
thrown on the contingency, whether she could 
have earned something, or nothing, little or 
much, in the hands of her owner during the 
time she was necessarily detained." Here 
the leai'ned judge describes exactly the con- 
tingency which exists in the present case; 
^ and it is because the decision of the majority 
of the court is, in his opinion, capable of be- 
ing extended to cover such a contingency, that 
he dissents. 

The rule that the party injured is entitled to 
an adequate compensation for any loss he 
may sustain for the detention of the vessel, is 
fully recognized and broadly stated in the 
opinion of the court. But what would be the 
proper mode of arriving at such compensa- 
tion, in cases where the vessel at the time of 
the injury was not earning freight, not under 
a charter party, and no demand for the hiring 
of vessels, and no use for them, except by the 
owner, and therefore no market rental or 
charter value (as in the pre&ent case), is not 
discussed or decided. The principle upon 
which compensation is awarded for marine 
torts, enunciated in this case as well as in oth- 
ers, especially in The Gazelle, 2 W. Kob. 
Adm. 279, The Clarence, 3 W. Rob. Adm. 2S3. 
and other English cases, is broad enough to 
.cover all such cases as those above enumer- 
ated, and they are clearly not excluded by any 
rule laid down in Williamson v, Barrett, nor in 
any other case I have examined, and I have 
examined all the numerous cases cited in the 
briefs of counsel, and some others. If actual 
loss on account of the detention is made to ap- 
pear, the case is within the principle, and 
damages are recoverable. It then only re- 
mains to prove the amount. In The Clarence, 
3 W. Rob. Adm. 283, the whole doctrine is 
very clearly stated. In that case there was no 
proof of any actual loss, and the court (page 
286) says: "In order to entitle a party to be 
indemnified for what is termed in this court a 
consequential loss, being for the detention of 
his vessel, two 4;hings are absolutely necessary 
—actual loss and reasonable proof of the 
amotmt. Both must be proved," &c. And 
again: "It does not follow, as a matter of 
necessity, that anything is due for the deten- 
tion of a vessel whilst under repair. Under 
some circumstances, undoubtedly, such a con- 
sequence will follow, as for example, where a 
fishing voyage is lost, or where the vessel 
would have been beneficially employed." And 
again: "The onus of provmg her loss rests 
with the plaintiff, and this onus has not been 
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<lisebai'ged upon the present occasion. Had the 
owners of the Clarence proved that the ves- 
sel would have earned freight, and that such 
freight was lost by the collision, the case 
would have fallen within the principle to 
which I have last adverted." Under that 
rule, I think that the loss of earnings during 
detention is clearly allowable; and this, al- 
though not actually earning freight at the 
time of the injury, nor kept for hire, nor 
under a charter party, nor any market rental 
or charter value of vessels of like character, 
nor any demand for the hire of such vessels, 
provided it is proven to a reasonable certain- 
ty that the vessel would have been actually 
employed by the owner during such deten- 
tion, and that she would actually have earn- 
ed the owner something over and above her 
expenses. What is meant by this is, that 
such facts are competent as a basis of dam-' 
ages for detention. The difficulty is in mak- 
ing the requisite proof, both as to the fact of 
actual loss and of the amount. But more 
of that hereafter. 

That the supreme court so understood the 
rule, and that no ultimatum was laid down 
in the case of Williamson v. Barrett, 13 How. 
[Ji4 U. S.] 101, I think, appears with reason- 
able certainty by the opinion of that court in 
Sturgis V. Clough, 1 Wall. [68 U. S.j 269, by 
Justice Grier, in 1863. That was a case of 
collision. The injured vessel was detained 
fourteen days while undergoing repairs. The 
commissioner allowed demurrage on the na- 
ked opinions of witnesses as to what the ves- 
sel might have earned per day if engaged, 
imsupported by the exhibit of the owner's 
books, to show what she had actually made 
previously or afterwards. The district court 
disallowed the demurrage, and the supreme 
court sustained the decision. The district 
court did, however, allow something in con- 
sideration of demurrage, by way of confirm- 
ing the commissioner's report as to the 
amount allowed for repairs, which the court 
regarded as too much, saying: "The result' 
would be about just between the parties on 
the whole case." It appears that the injured 
vessel was a tug-boat used by her owners in 
towing vessels to and from sea, about the 
harbor of New York. In deciding the case, 
the supreme court (page 272) say: "The 
court did not decide that demurrage was not 
a proper item to be allowed in the compu- 
tation of damages, but that the amount of his 
decree was a just allowance for all damages 
sustained by libellant" The force of this 
language will be understood by reference to 
the facts of the case in regard to which it 
was used, as above stated. And again: "On 
reviewing the evidence, we are satisfied that 
the sum allowed in the decree was 'just be- 
tween the parties.* The report of the com- 
missioner, allowing the whole bill -for re- 
pairs, was not just, because the repairs nec- 
essarily made were chargeable not wholly to 
the collision, but to the age and previous con- 
dition of the boat The charge for demur- 



rage allowed by him was not justified by the 
evidence, although there was testimony to sup- 
port it such as can always be obtained when 
friendly experts are called to give opinions." 
Thus .recognizing that even such testimony 
as the opinions of experts as to the probable 
daily earnings of the vessel, in her common 
employment by her owner, is competent testi- 
mony, although not sufficient alone to justify 
the allowance. The coui-t then, in the same 
connection, proceeds: "Besides, the libellant 
withheld the best evidence of the profits 
made by his boat, which would be found in 
his own books, showing his receipts and ex- 
penditures before the collision." Now, while 
this can hardly be given the force of a direct 
ruling upon the question, yet it is not mere 
dictum; and I think it is not claiming too 
much for it to say that it is a clear recog- 
nition of the doctrine that the probable net 
earnings of a vessel during detention, under 
circumstances very much like those of the 
present case, constitute a proper basis of 
damages for demurrage, and that the books 
of the owner showing the receipts and ex- 
penditures of the vessel before the collision 
are not only competent testimony, but con- 
stitute the best evidence as to the amount of 
such probable net earnings. 

In the present case, the commissioner had 
before him not only the opinions of several 
competent experts as to the value of the serv- 
ices of the Dove to her owner per day, but 
the owner's books,, from which trip sheets 
were made out and attached to the report, 
showing her daily receipts and expenditures 
during the month immediately preceding the 
collision, and the month immediately follow- 
ing the resumption of her trips. Besides the 
inference above drawn from Sturgis v. 
Clough, 1 Wall. [68 U. S.] 269, that the su- 
preme court regards probable future earn- 
ings allowable as damage for detention in 
cases of marine tort, like the present, we 
have the positive opinion of Judge Leavitt, 
late of the Southern district of Ohio, in his 
charge to the jury in JoUy v. Terre Haute 
Drawbridge Co. [Case No. 7,441], and Judge 
Benedict, of the Eastern district of New 
York, in The Cayuga [Id. 2,535], and of 
Woodruff, Circuit Judge, in the same case 
[Id. 2,537], that such earnings do constitute 
a proper basis of damages in such cases. See 
also opinion by Justice Nelson, in The B. L. 
Mabey [Id. 11,871]. Such is clearly the rule 
in England, as has already been shown. See, 
also, Lown. Col. 15^^156, and Shear. & B. 
Neg. § 599. 

The subject of future profits, as a basis of 
damages in cases of tort has undergone a 
vast amount of judicial discussion and de- 
cision in the law courts. A broad, if not well 
defined, distinction between actions ex con- 
tractu and actions ex. delicto, is recognized 
in this regard, wherever it has been drawn 
in Question. In actions ex delicto it is the 
almost if iiot quite the unanimous voice of 
those courts, that such profits are recoverable 
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as damages. Not speculative and merely 
possible profits. Those are never allowed. 
In order to be recoverable, "its source must 
be ascertained and its extent defined, and its 
realization must appear to have been reason- 
ably certain." And I am willing to go fur- 
tier, ajid say its source must be the direct 
and immediate use or service of the thing 
injured, or the prosecution of the business 
interrupted. 

The numerous cases cited by counsel from 
the law courts have been examined by me, 
so far as within my reach. It would be ex- 
tending this opinion to too great length to 
notice them in detail. I shall, therefore, con- 
tent myself with a simple citation of some of 
the leading and more prominent cases: La- 
cour V. Mayor, etc., 3 Duer, 406; St. John v. 
Mayor, etc., 6 Duer, 315; Walter v. Post, Id. 
363; Allison v- Chandler, 11 Mich. 542; Se- 
wall's Falls Bridge v. Fisk, 23 N. H. (3 
Fost.) 171; Griffin v. Colver, 16 N. Y. 4S0. 

The question in this class of cases is, has 
the owner lost anything by the delay, and, if 
so, how much? The answer to this ques- 
tion determines th6 right of the owner to re- 
cover damages for the detention. And in a 
case like the present, where the vessel was 
not kept for hire, but was kept for the own- 
er's own use, and where there was, in fact, 
no market rental value of vessels, and no 
demand for employment in that way, the an- 
swer to be given depends upon the answer 
to certain other questions: First, had the 
owner use or employment for his vessel dur- 
ing the detention? And, second, how much 
would she have earned in such use or employ- 
ment? Under the evidence in the present 
case, the answer to the first question is not 
difficult. The Dove constituted one of a line 
of steamers on a certain route, and upon which 
she was actually employed at the time of the 
collision. The libellant corporation continued 
to occupy that route during the entire time of 
the detention, and the Dove resumed her 
place upon it after the detention. At the 
time of the collision, and, in fact, during the 
detention, the libellant had virtually a monop- 
oly of the route for both freight and passen- 
gers, and the earnings of the Dove upon the 
route were profitable. Of that use and em- 
ployment, and of these earnings the libellant 
corporation was deprived by the collision. As 
to these conclusions from the evidence there 
is no contest or dispute. Clearly, then, libel- 
lant is entitled to recover something on ac- 
count of the detention. How much depends 
upon the answer to be given to the second 
question. How much w^ould the Dove have 
earned in such use and employment, but for 
the detention? The solution of this question 
presents some difficulty; it borders so close- 
ly upon the boundary line between that which 
is certain and that which is uncertain, shad- 
owy, contingent and speculative. That the 
Dove would have earned something over and 
above her expenses we have already seen. 
The difficulty exists in determining how much. 



The certainty required is not absolute cer- 
tainty^ but reasonable certainty. In the first 
place, we have the opinions of several re- 
spectable boat and vessel owners, placing the 
value of the use of the Dove to her owner at 
sums varying from §110 to §130 per day. 
The opinions of witnesses, as we have seen 
in Sturgis v. Clough, supra, although compe- 
tent testimony, are not sufficient alone to de- 
termine the amount 

But in the present case, the books of libel- 
lant were exhibited, showing the gross daily 
earnings of the Dove for the month of May 
immediately preceding, and for the month of 
July following the detention— testimony clear- 
ly recognized by the supreme court in Stm-gis 
V. Clough, supra, as not only competent, but 
as the best evidence of the probable earnings 
of the vessel during the detention. And it is 
clearly the best evidence of which the case 
admits. In addition to this, the testimony 
shows that the month of June, during nearly 
the whole of which the Dove was detained, 
was the best month of the season. There is 
no confficting testimony. It seems to me the 
testimony is sufficient from which the value 
of the use and services of the Dove, and the 
consequent damage to her owner by her de- 
tention, may be ascertained with reasonable 
certainty. I am free to admit, however, that 
the question is not free from difficulty, and 
some doubt. But the evidence given being 
the best the case affords, and being reason- 
ably certain, I think strict justice requires 
that the party in fault should bear whatever 
inconvenience or hardship there may be aris- 
ing out of the attendant difficulties and 
doubts. Dr. Lushington, in the case of The 
Gazelle, 2 W. Rob. Adm, 281, 284, in remark- 
ing upon the general question, with great 
clearness and justice, said: "The right against 
a wrong doer is for a restitutio in integrum, 
and this restitution he is bound to make with- 
out calling upon the party injured to assist 
him in any way whatsoever. If the settle- 
ment of the indemnification be attended with 
any difficulty (and in those cases difficulties 
must and wiU frequently occur), the party in 
fault must bear the inconvenience. He has 
no right to fix this inconvenience upon the 
injured party; and if that party derives in- 
cidentally a greater benefit than mere indem- 
nification, it arises only from the impossibil- 
ity of otherwise effecting such indemnification 
without exposing him to some loss or burden, 
which the law will not place upon him." It 
is true, this was said against a reduction of 
one-third new for old, as in insurance cases, 
in determining the amount due for repairs; 
but at page 284 the learned doctor expressly 
applies the same doctrine to* demurrage. 

The collision occurred on the night of the 
31st day of May, and the Dove resumed her 
trips on the 28th day of June, 186^. The first 
nineteen days of May her trips were not 
daily, nor, in all cases, regular. She, in fact, 
made only five trips during that period. 1 
think, therefore, that those trips must be ex- 
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eluded in arriving at her average daily earn- 
ings. During the last twelve days of May 
and the whole of July she made regular daily 
trips, except Sundays and the Fourth of 
July. She may have been, and probably was, 
employed on excursions on those days, but 
as nothing appears in the evidence with suf- 
ficient certainty to base any calculations up- 
on as to these days, they must be treated as 
lay days, and excluded from the estimates. 
Excluding these lay days, then the Dove 
made eleven regular daily trips in May, and 
twenty-seven in July. Her gross earnings 
for the eleven days in May were $2,137.83, 
and her gross expenses for the period of time 
covered by these eleven days were §982.85, 
■ calculated on the basis of her gross expenses 
for the whole month, as proven. Her net 
earnings, therefore, for the eleven days in 
May were $1,154.98, and her average net 
earnings per day were $105. Her gross earn- 
ings for the twenty-seven days in July were 
$G,167.70, and her gross expenses for the 
whole month $3,179.88. Her net earnings, 
therefore, for the twenty-seven days in July 
were $2,987.82, and her average net earnings 
per day were $110.66. Looking at these re- 
salts, and taking into considei-ation the opin- 
ions of the expert witnesses^ estimating the 
value of the use and services of the Dove 
to her owners at $110 to §130 per day, and the 
evidence .that the period of her detention 
comprised a large portion of the most profita- 
ble part of the season, it clearly appears that 
the amount, $100 per day, fixed by the com- 
missioner, is certainly not beyond, but, on the 
conti-ary, is entirely within the amount of 
the boat's probable net daily earnings dur- 
ing the time of her detention. I shall, there- 
fore, not disturb his report in that respect 

But the able and usually accurate commis- 
sioner who made the report has committed 
two eiTors in regard to the number of days 
for which allowance for demurrage shall be 
made. In the first place, he has allowed for 
twenty-eight days when only twenty-seven 
intervened between the time of the collision 
and the resumption of her trips by the Dove; 
the collision having occurred on the night 
of May 31st, and the Dove having resumed on 
the 28th day of the following month. In the 
second place, no allowance was made for lay 
days. I think this allowance should be made, 
for the reason that the same proof upon 
which we base our conclusions as to the 
value of the boat's earnings, shows quite as 
clearly that Sundays were usually though not 
quite always, lay days. As four of these oc- 
curred during the twenty-seven days' de- 
tention, they must be deducted from the time. 
This is necessary to make the estimates as 
to time, and as to the amount of damages per 
day, consistent with the basis upon which both 
are established. And it is contrary to justice that 
the owner should receive pay for such days 
as it is reasonably certain, for anything the 
proofs show, the boat would have earned 
him nothing. Deducting the four days from 
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the twenty-seven days, leaves twenty-three 
days, for which the allowance must be made 
at $100 per day, making in all $2,300, instead 
of $2,800, as found by the commissioner; and 
his report must be modified accordingly. The 
difference $500, together with interest there- 
on, at the same rate, and for the same time 
allowed by the commissioner on the whole 
amount, must be deducted from the gross 
amount of the commissioner's report 

2. As to the allowance made for the sei-v- 
ices of the steamer Eighth Ohio. Both par- 
ties except as to this item; respondent claim- 
ing it is too high, and libellant claiming it is 
too low. There is no dispute as to the fact of 
the service being rendered, its necessity, and 
as to the length of time. The only dispute is 
as to the amount The steamer belonged to 
libellant She was hired by the underwrit- 
ers, and was used by them as a wrecking 
vessel in raising the Dove. She was so used 
in running of errands, boarding and lodging 
the men, and tugging. The price agreed to 
be paid was $140 per day, and that amount 
was paid, and allowed in the adjustment 
Libellant claims that the price was agreed 
on and paid in good faith, and that the whole 
amount ought to be allowed. Respondent 
claims that a lower priced boat might have 
been obtained which would have answered 
just as well, by reasonable dihgence; that the 
amount was unreasonable, because there was 
no crew hired with her, or if hh'ed, it was un- 
necessary, as the crew of the Dove could 
have been used on her; and that at all events 
the crew of the Dove was in fact so used to 
some extent The commissioner reduced the 
amount from $140 per day, as claimed, to 
$100 per day, and fixed the allowance on that 
basis. The testimony appears to be some- 
what conflicting, and, as it comes to me, the 
preponderance is not palpable. The commis- 
sioner had the witnesses all before him, and 
heard their testimony, and no doubt gave it 
careful consideration. Under these circum- 
stances, the safer i-ule appeai-s to be, not to 
disturb the finding of the commissioner, and 
such I believe to be the usual practice. See 
Egbert v. Baltimore & O. R. Co. [Case No. 
4,305]; Holmes v. Dodge [Id. 6,637]. The ex- 
ceptions to this item are therefore overruled. 

3. As to the remaining exceptions. « * * 
Libellant's second exception is to the disal- 
lowance of the sum of $100, paid Joseph Nich- 
olson, However valuable Nicholson's aid 
may have been to libellant in the settlement 
and payment of bills— and I have no doubt 
it was valuable— I fail to see its necessity, 
and I think it is too remote to be charged as 
a necessary consequence of the collision. I 
therefore consider the disallowance connect. 
* * * Respondent's eighth exception is to 
damage to cornice, head lines and frescoes, 
$300, This allowance was made solely upon 
the estimate of Captain Sloan, master of the 
Dove, and who had charge of the repairs gen- 
erally. Estimates of this kind are allowed 
and acted on in cases where the repairs have 
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not been made at the time of the assessment, 
but never, I believe, where the repairs have 
been actually made. Where the repairs have 
been made, I believe it to be the invariable 
inile— at all events, I am clear that it ought 
to be— to adopt the actual cost of the repairs 
as the measure of damages. The actual cost 
admits of certainty of proof, while estimates 
depend upon the mere opinions of witnesses 
which may or may not be correct. In this^ 
case, the cabin, in which this item of dam- 
age is alleged to have been done was repaired, 
and it does not appear what these particular 
repairs cost, separately from the general re- 
pairs. Under the rule above stated, there is 
therefore no basis on which to make the al- 
lowance. 

The remaining exceptions involve merely 
questions of fact and are not reported. 

[NOTE. From the decree of the district court 
an appeal was taken by the owners of the May- 
flower to the circuit court, where the decree was 
affirmed (ease unreported). Subsequently an ap- 
nea! was taken to the supreme court, where the 
decree of the circuit court was affirmed. 91 TJ. 
S. 381.3 



Case No. 9,346. 

The MA3: FLOWER. 

[3 Ware. 300.] i 

District Court, D. Maine. Aug., 1863. 

Shippixg— Goods on Boakd — Bill of Lading — 
Duty to G-ive — Provisions of. 

1. When goods are laden on board of a vessel, 
the master is bound by the contract to give a bill 
of lading of them. But a bill of lading, in .its 
essence, only contains a receipt of the goods with 
a promise to carry and deliver them according to 
the terms of the contractor. 

[Cited in Robinson v. Memphis & C. R. Co., 9 
Fed. 139.] 

2. Tlie price of the carriage and delivery is no 
essential part of the instrument, and is inserted 
merely for the convenience of the parties. If it 
is not agreed upon, or there is a misunderstand- 
ing between the parties on this point, the master 
is not obliged to give a bill of lading determining 
the freight. 

In admiralty. 

Mr. Gilbert, for libellant. 
Mr. Pox, for respondent 

WARE, District Judge. Mr. Tifleany, a 
merchant of New York, wishing to ship a 
quantity of ice to New Orleans, for the pur- 
pose of obtaining a vessel for that use, visited 
the Kennebec and hired the lower hold of the 
May Flower, of Mr. Hagar, of Richmond. By 
the terms of the agreement, he was to have 
the whole of the lower hold but no other part 
of the ship. The freight which -he was to 
pay for the exclusive use of that part of the 
vessel, is partially, but not fully agreed, and 
out of this difference of opinion the present 
controversy has arisen. The May Flower 
was a new ship, having never made a voyage. 
By the United States admeasm-ement, she 

1 [Reported by George F. Emery, Esq.] 



measured 899 tons, but her real carrying ca- 
pacity was supposed to be consiaerably great- 
er. For the purpose of ascertaining nearly 
what that was, Mr. McCarting, an agent of 
Mr. Tiffany, together with Mr, Hagar, was 
deputed to make a rough admeasurement of 
the vessel. They reported that she could car- 
ry, in the lower hold, 1,200 tons or more. On 
this report Mr. Tiffany agreed to pay ?10,000 
for the lower hold. So far is agreed by the 
parties. But it is alleged in the answer that 
the whole agreement was, that 510,000, at 
least, as a gross sum, should be paid, but if 
the quantity actually laden should exceed 
that sum, calculated at $9.75 per ton, then 
for the use of that part of the ship, should 
be paid for eveiy ton so laden at that rate, 
to wit, $9.75 per ton. The ship completed 
her lading at Bath, where she took, including 
what was laden at Richmond, 1,233 tons. 
The agent of the shipper, Mr. McCarting, 
then demanded a bill of lading in the common 
form, hiring the freight at $10,000 a gross 
sum. This the master refused by the direc- 
tion of Mr. Hagar, but offered one in con- 
formity with the agreement as understood by 
him, fixing the freight at $9.75 per ton. It 
does not appear, from the evidence, that a 
bill in any other form than that in which the 
freight was determined was mentioned on 
either side. 

On this state of the case a question was 
raised by the counsel for the claimant, wheth- 
er he was bound to give any bill of lading, 
the bargain being merely for the transporta- 
tion and deliveiy of the goods, and nothing 
was said in the contract of a bill of lading. 
The want of a decision on this point may be 
accounted for in different ways. One mode 
is, that the delivery of a bill of lading is so 
much a matter of course that no master has 
ever refused it when demanded, or has 
thought it worth the expense to contest the 
legality of the demand. But there must al- 
ways be a first case, and the true question 
is, whether he was bound by law to deliver 
one. My opinion is, that he was so bound. 
All contracts bind the paities according to 
their common intention, when that can be 
clearly ascertained, not that of one party or 
of the other, but of both; and this whether 
the intention is expressed by words or not. 
By a conti-act, generally, a party binds his 
heirs and personal representatives, though 
they are not commonly named, for he binds 
all his property for the perfonnanee of it. 
This addition is annexed by the law. But 
customs and usages may annex terms and 
conditions to a contract, as well as positive 
law, and even vary the meaning of words 
actually used. In the case of Smith v. Wil- 
son, 3 Bam, & Adol. 728, custom was allowed 
to change the meaning of a word which has 
as definite a signification as any in the lan- 
guage. In that contract, which related to 
rabbits, one thousand was held, according to 
the common intention of the parties, to mean 
one hundred dozen or twelve hundred. And 
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this decision is confirmed by otliers of a like 
character. This was a land contract, but 
mercantile contracts are almost always el- 
liptical, leaving something to be miderstood 
which is not expressed, and custom and 
usage may add terms and conditions to a 
■conti'act as well as law. Indeed, almost all 
our 'mercantile law is the mere adoption, by 
the coui-ts, of the customs of merchants,. 
Contracts are conventions, says Domat, Lois 
Civiles, liv. 1, tit 1, § 3, No. 1, bind the par- 
ties, not only by their words, but to aU which 
is demanded by the nature of the contract, by 
the law and by custom, unless these conse- 
quences are expressly excluded. When the 
owner agi'eed to carry the ice, he bound him- 
self just as much to give a receipt for it, with 
a promise to deliver it in the usual tei"ms, as 
he did to cany it. Such a receipt and prom- 
ise is just as much expected by the master as 
the shipper. It is included, by the common 
understanding, in the' general contract. My 
opinion, therefore, is, that a bill of lading to 
this effect, he was bound by the contract to 
give. It is of the essence of a bUL of lading, 
that it contains a receipt for the goods with 
SI promise to cariy and deliver them, for this 
the master promises, and it necessarily con- 
tains nothing more. But, for convenience, 
it is usual to insert also the sum to be paid 
for their carriage. And if this is agreed, as 
is usually the case, it may, veiy suitably, be 
inserted. But this instrument is commonly 
given after the goods are received and 
stowed. It is given by the master. And if 
the freight is either not agreed, which is 
certainly uncommon, or there is a misuncipr- 
standing on this point between the shipper 
and the master, or owner, what is to be done? 
The giving of a biU of lading is the master's 
own act It is a very ancient document, 
probably as old as maritime trade, and highly 
respected. And though not conclusive be- 
tween the owner of the goods and the vessel, 
it is at least prima facie evidence, and if in- 
■dorsed for a valuable consideration, it is con- 
clusive between such purchasers and the ship 
owner or master. 5 Pars. Mar. Law, c. 7, § 2. 
The toaster is not obliged to f timish evidence 
against himself, especially when the truth of 
this he does not admit He was thus justi- 
fied in refusing such a bill of lading, and he 
is then standing only for his legal right in 
refusing one, stating the freight at a higher 
rate than what he imderstood it And such 
a bUl only was demanded. It does not ap- 
pear that one in any other form was men- 
tioned or thought of by either party, and 
such an one the master was not bound to 
give. The amount of the freight not being 
agreed upon between the parties, this might, 
perhaps, be determined by a libel for not giv- 
ing a bill of lading framed for that purpose. 
But the libel is not framed with that view, 
and it may as well be determined in a libel 
for the freight, if the ship carries It in safety 
to its port of delivery. And as, by the con- 
tract, the freight is to be paid at New Tork 



and not New Orleans, it may be more con- 
veniently settled there. In the mean time no 
wrong can be done, as the manifest shows 
the amount of ice laden. The libel is dis- 
missed with costs. 
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MAYHEW V. DAVIS. 

[4 McLean, 213; i 5 West Law J. 304.] 

Circuit Court D. Illinois. Dee. Term, 1847. 

Tasatxox— Tax Title— Requisites — Demajtd by 
^ coliiectok — jodgmest. 

1. Under the revenue law of Illinois, passed 
February 26, 1839 [Laws 1839. p. 31], (the cir- 
cuit court acting as a court of limited and spe- 
cial jurisdiction,) it is necessary to show that 
everything was done, and how done, that is re- 
quired by law to be done, to give it jurisdiction. 

[Cited in U. S. v. Pacific Railroad, 1 Fed. 102.] 
[Cited in English v. People, 96 III. 567; Cooper 

V. Sunderland, 3 Iowa, 114; Chahoon v. 

Com., 20 Grat 779; Barton v. Gilchrist, 19 

W. Va. 234; Potts v. Cooley, 51 Wis. 355, 8 

N. W. 154.] 

2. A collector of taxes must make a demand 
for taxes upon the owner of land, before a judg- 
ment can properly be rendered against it 

This was an action of ejectment [by Eu- 
sebius Mayhew against Samuel H. Davis]. 
The defendant pleaded a special plea, set- 
ting up a tax title, acquired since the com- 
mencement of the action; in which plea he 
set out fully the record of the judgment of 
the Peoria circuit court against the land; 
the collector's report, on which judgment 
was rendered, together with notice and cer- 
tificate of the publication thereof; the pro- 
cess or precept under which the land was 
sold by sheriff, and his deed from the sher- 
iff to the land in controversy. 

The collector's report was in the following 
form: 

[State of Illinois v. Suit for Taxes. List 
of land and other real estate situated in the 
county of Peoria, and state of Illinois, on 
wMeh taxes are due and remain unpaid, for 
the year 1842,] 2 



Patentees. 


Description. 


No. ol 
acres. 


Valu- 
ation. 


Tasea. 


Henry Martin, 


do9N7E 

N E 11 do 

do do 


100 
do 
do 


do 

900 
do 


do 

4 32 

do 



The costs already accrued on each of the 
foregoing tracts of land and town lots, are 
twelve cents. 

Then follows the notice and certificate of 
publication, signed by John S. Zeiber, and 
indorsed on the back was a certificate of the 

1 [Reported by Hon. John" McLean, Circuit 
Justice.] 

2 [From 5 West. Law J. 304.] 
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collector, that said lands, etc., were assessed 
for taxes for tlie year 1842, for state and 
county purposes; that the taxes and costs there- 
on remain due and unpaid, and that the own- 
ers had no goods and chattels in his county 
on which he could levy for the payment of 
the same. The judgment and precept were 
in the form prescribed in the statute. 

To the defendant's plea, the plaintiff filed 
a demurrer, alleging for cause, the want of 
jurisdiction in the circuit court to render said 
judgment, upon the facts set out in said 
plea. It was further agreed hy the counsel, 
for the purpose of trying the question fully 
and fairly hefore the court, that the same 
objections might be made upon the demur- 
rer, that could have been made to the rec- 
ord, etc., if the same were offered in evi- 
dence. 

The following were the points made by the 
counsel for the plaintiff: (1) The record 
does not show that any demand was ever 
made by the collector for the payment of 
taxes, etc. (2) The judgment is void, being 
'or a greater amount of taxes than the eour*- 
was authorized in rendering by the law, 
and by the facts before the court. 

A. Williams and B. S. Edwards, for plain- 
tiff. 
O. Peters and E. N. Powell, for defendant. 

POPE, District Judge. This is an action 
of ejectment— special plea, setting up a tax 
title, under the act of the legislature of 
Illinois, of the 26th February, 1839, "con- 
cerning the public revenue." The defend- 
ant exhibits the proceedings before the 
circuit court of Peoria county, the judg- 
ment, execution, sale and deed by the sheriff; 
also, the report of the collector, giving a 
list of the land; that the owner had no per- 
sonal property out of which to levy the tax- 
es, and notice that he would move for judg- 
ment against the land upon which the taxes 
were due and unpaid. To this plea the 
plaintiff demurred. 

When I consider the vast amount of prop- 
erty depending upon the question involved 
in this suit, I can not but feel the immense 
responsibility I incur; and this feeling is 
increased by the fact that my construction 
of the law is in conflict with that of the 
supreme court of Illinois, to whose decisions 
it is my duty to conform. I shall not at- 
tempt to overturn any of its decisions; but 
I dissent from its reasoning. That court al- 
lows great latitude of presumption in favor 
of the acts of the officers and persons engaged 
in the collection of taxes; I, on the contraiy, 
hold them bound to show that they have act- 
ed in strict compliance with the law from 
which they derive their power. That court 
holds that some of the requirements of the 
law are directory; while I hold them to be 
material and essential. The defendant 
claims to hold the land in controversy (val- 
ued by the assessor at nine hundred and 



sixty dollars) by virtue of a sale, at which 
he paid less than five dollars for it. This, 
then, is a claim of strict right, where a 
court would not grant a new ti-ial; nor 
would a chancellor enforce such an un- 
equal bargain. But it is said that the state 
must raise taxes; and that can not be done 
unless the courts give to the sales a liberal 
support. This has not been found necessaiy 
"in other states, or by the general govern- 
ment, and yet their faith has not suffered. 
Purchases of tax titles have been esteemed 
a good investment; for if the land be re- 
deemed, it must be on the payment of a 
hundred per cent, and if not, the owner of 
the laud almost always is willing to ex- 
tinguish the tax title by paying a premium 
upon the advance. By the 8th article of the 
constitution of Illinois (section 8) it is pro- 
vided that no man's property shall be taken 
from him, but by the judgment of his peers, 
or the law of the land. The 20th section, 
same article, declares that "the mode of 
levying a tax shall be by valuation, so that 
every person shall pay a tax in proportion 
to the value of the property he or she has in 
his or her possession." What is a tax? It 
is not a debt. It is a contribution or con- 
tingent, which the citizen should pay to the 
support of the government under which he 
lives. It is the right and duty of the gov- 
ernment to ascertain its amount, and make 
requisition therefor. This is done by mak- 
ing an estimate of the expenses of the gov- 
ernment, the value of each one's property, 
and levying the tax accordingly. To ac- 
complish this, legislation is necessary. So 
the people of Illinois, represented in general 
assembly, by the act of 2Gth February, 1839, 
consented to a tax of twenty cents on the 
one hundred dollars' valuation of their 
property, and also that the county commis- 
sioners' court might levy a tax for county 
purposes, not exceeding fifty cents on the 
hundred dollars, if the court should deem 
it necessary to defray the expenses of the 
county. The tax is to be collected. The leg- 
islature prescribes the modus operandi. One 
or more assessors for the county are to be 
appointed, whose duty it is to call upon each 
property holder for a list of his property— if 
not at home, a notice in writing must be left 
at his house, with some one over twelve yeai's 
of age, notifying him to attend at some time 
and place specified in the notice, to give him 
a list of his taxable property. The list must 
be returned to the clei'k of the county com- 
missioners' court, and shall contain the 
names of the owners, with the valuation an- 
nexed to each piece of property. The next 
step is the appointment of a suitable person 
to act as collector; (this is the language of 
the law.) He is to call on the property hold- 
ers for their taxes. If not paid, the tax pay- 
er is allowed twenty days to make payment, 
before the collector oan employ coercion. 
This demand converts the tax into a debt, 
requiring the debtor to seek his creditoi*. 
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The tax payer could rest secure until the col- 
lector made the demand, which alone could 
put him in default. Without demand, and 
neglect or refusal to pay the taxes within 
twenty days, the collector could not proceed 
to levy on his goods and chattels, nor report 
him or his lands to the com't as delinquent, 
When the tax pajer shall hare failed to pay 
on demand, or in twenty days thereafter, the 
collector may levy on his goods and chattels; 
and if he can find none, then he may return 
or report against the land to the court, and 
move for judgment. 

' It is here proper to pause on the inquiry, 
what is necessary to happen hefore the owner 
can be reported to the court as being in de- 
fault, and the motion made for judgment 
against his land? I answer: First, the as- 
sessor must have listed his property for tax- 
ation; second, he must have valued it. These 
two facts are material and essential; because, 
without them, no tax could be levied, as no 
one but the assessor could .take the list or 
value the property: without valuation no tax 
could be collected. In addition to this, two 
other facts are equally material and essential, 
viz: First, demand by the collector; and sec- 
ond, in default thereof, the collector must 
have levied on goods and chattels, if to be 
found. If all these things have been done, 
then the owner is in default The collector is 
ready to bring his suit in the circuit court. 
The manner of doing this is to give notice 
of his intention to move for judgment for the 
sale of the delinquent property, and he is 
to make a report to the court The 25th sec- 
tion gives the form of the list to be reported, 
but not of the facts to show to the court that 
the lands are subject to its jurisdiction. 
Those facts are to be found in the require- 
ments of the law. Without the allegation of 
the necessary and material facts, to be set 
out in the report of the collector, the court 
can not render judgment. For the present, 
we will suppose that the collector reported 
to the court that the assessor listed and 
valued the property; that he (the collector) 
demanded the taxes, which were not paid; 
that he then sought in vam for goods and 
chattels of the owner— what faith and credit 

* should the court bestow on the report? In 
other words, should the court require the 
facts to be proved, or receive them as true 
until the contrary is shown? 

This is a grave question, upon which I do 
not feel myself called upon to express an 
opinion. When it becomes necessary for me 
to- pass upon it, I hope my health will be 
better than it is now. It may not be out of 
place here to make some suggestions in re- 
gard to it. The faith and credit to be be- 
stowed on the report of the collector, depend 
upon the character of this personage, who 
•is appointed as a suitable person to act as 
collector. Is he a common law officer of any 
court? No. Does he form any part of the 
machinery of the common law? No. Are his 
duties general and permanent, or special and 



temporary? Special and temporary. Is his 
responsibility general or special? Special: 
this is to the state. His bond can only be 
sued for the use of the state. Is he not then 
an agent appointed by the state, for a particu- 
lar object, and when that is accomplished, his 
agency ceases? Are not such agents bound 
to show that they have performed their duty, 
and how they have done it? But enough of 
this. These suggestions are thrown out only 
to awaken inquiry. I suppose the notice of 
the collector must be regarded as the process 
to bring parties before the court— the report 
of the collector, the declaration. Now, what 
niust appear in a declaration? I answer, the 
facts essential to a recovery. It is impossible 
to presume that the court had proof before 
it, of any material fact not aUeged in the 
declaration. Where the parties are properly 
before a court of common law jiu'isdiction, 
and the court is silent in regard to the evi- 
dence upon which it rendered its judgment, it 
will be presumed that the court had proof of 
the truth of all the allegations of the declara- 
tion, but none other. It will not be supposed 
that the com*t admitted, and acted on any 
matter de hors the declaration. 

In the case at bar, the report of the collect- 
or avers the existence of only one of the 
material facts deemed by this court necessarj- 
to a recoveiy, namely, that he could find no 
goods and chattels upon which to levy — omit- 
ting to state, unless inferentially, that the 
assessor listed and valued the propeity, and 
omitting altogether any allegation of de- 
mand and refusal to pay the taxes. But the 
circuit court does not allow the presumption, 
that it received proof of the facts omitted in 
the report, because it expressly bases its judg- 
ment upon the report alone. It must be held, 
that the omission to state a fact material 
and essential to a recovery, is proof that it 
does not exist; therefore, no demand for the 
taxes was made by the collector. Hence, a 
judgment rendered upon that state of facts, 
is on an immaterial issue, and therefore in- 
efficacious, even if rendered by a court of 
general common law jurisdiction. It is 
worthy of note, that the 43d section, which 
enumerates certain facts, some prima facie, 
and some conclusive, which are proved by the 
sheriffs deed, does not include in either class, 
demand by the collector. The existence of 
that fact, then, is not proved by the deed. 
That it is material and essential is too mani- 
fest to require proof. Indeed, it would be an 
insult to common sense to offer it. The court 
might here dismiss the subject,. by deciding 
that the judgment and subsequent proceed- 
ings are void, because coram non judice, and 
therefore no defense to the. action. 

It was argued for the defendant, that this is 
an action in rem, not in pe^'sonam. The court 
does not see what conclusion can be drawn 
from this position; for whether in rem or 
personam, the case must be brought legally 
before the court, before it can take jurisdic- 
tion, either of the thing, or person. 
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It Tvas also urged, -with an earnestness in- 
dicative of sincerity, that, admitting the 
judgment to be erroneous, it is still binding 
until revei-sed, and a sale on the execution 
will be sustained, and the purchaser hold the 
property, eren if the judgment be afterward 
reversed. However this may be, where the 
court has jurisdiction by having the person 
or thing properly before it, it does not hold, 
where the court has not jurisdiction; a judg- 
ment in that case is void— a perfect nullity; 
and this is the case at bar. The circuit court 
had no jurisdiction. The 43d section gives 
a force to the sheriff's deed tmly alarming. 
It talies from the man whose property has 
been sold, almost all defense. It matters not 
how corruptly or negligently the assessor and 
collector may have acted, he can not defend 
himself unless by making it appear that the 
land was not liable to taxation, that the taxes 
were paid, that the land was not listed and 
assessed for taxation, etc., etc. I advert to 
this section, to show how imperative it is on 
courts to exact of the ministerial officers, the 
gi-eatest strictness in the performance of their 
duties, and require full proof that they have 
performed all the requirements of law, and 
how. 

But, it is said that some of the requirements 
of the legislature are only directory, and may 
be dispensed with. Upon this, it may be re- 
marked, that a judge should rarely (if ever) 
take upon himself to say that what the legis- 
lature required, is unnecessary. He may not 
see the necessity of it, still it is unsafe to as- 
sume that the legislature did not have a rea- 
son for it; perhaps it only aimed at uniformi- 
ty. In that case, the judge can not interfere 
to defeat that object, however puerile it may 
appear. It is admitted that there are cases 
where the requirements may be deemed di- 
rectory. But it may safely be affirmed that 
it can never be, where the act, or the omis- 
sion of it, can by any possibility work ad- 
vantage or injury (however slight) to any 
one affected by it. In such case it never can 
be committed. Does the circuit court, when 
executing the revenue law, act as a court of 
common law? It does not. It acts as a court 
of special and limited jurisdiction, and sub- 
ject to the rules that govern courts of that 
character. The supreme court of the United 
States has so decided in the case of Thatcher 
V. Powell, 6 Wheat. [19 U. S.] 119. In that 
case. Chief Justice Marshall, in delivering the 
opinion of the com-t, says: "In summary pro- 
ceedings, where the court exercises an ex- 
traordinary power under a special statute, 
prescribing a course, we think that course 
ought to be exactly observed, and those facts, 
especially, which give jurisdiction, ought to 
appear, in order to show that its proceedings 
are coram judice." "Previous to an order for 
the sale of lands for the non-payment of 
taxes, the sheriff is ordered to levy them by 
distress and sale of goods and chattels of the 
delinquent; and if there be no such goods and 
chattels, he is to report the same to the court, 



as the foundation of any proceedings against 
the lands. By this act no jurisdiction is giv- 
en to the court over the lands of a person who 
has failed to pay his taxes, until the sheriff 
shall report that there were no goods and 
chattels out of which the taxes may be 
made." It was urged in that case, that al- 
though the judgment might be erroneous, yet 
it was binding until reversed; but the court 
held it void. The court held, also, that it 
must appear that due notice was given. That 
case arose in Tennessee. There the report 
was made by the sheriff, a common law offi- 
cer, and an officer of the court In the case 
at bar, the report was made by the collector, 
not an officer of the common law, or of the 
court In that case, the sheriff was held to 
a strict performance of his duty, and to af- 
ford evidence that he had done so. In the 
case of Walker v. Turner, 9 Wheat. [22 U. 
S.] 541, the supreme court of the United 
States says, "if the judgment be void, an 
execution or order of sale founded on it, is 
also void." Again, the same court, in the 
case of Williams v. Peyton [4 Wheat. (17 
U. S.) 77], says: "In a sale of land for non- 
payment of taxes, the marshal's deed is not 
even prima facie evidence that the pre-requi- 
sites required by law have been complied 
with, but the person claiming under it must 
show positively that they have been complied 
with." The same doctrine has been main- 
tained in Jlissouri, Indiana, Ohio, Virginia, 
and most of the other states. Indeed, no de- 
parture from it, or conflict with, has been 
shown to this court in the argument, and 
none is supposed to exist 

It was contended at the bar that although 
the judgment is erroneous, still, until re- 
versed, it will support the execution and sale. 
This is contradicted by the authorities just 
cited, and also by the case of Denning v, 
Corwin, 11 Wend. 648, 649, etc. In that case 
the supreme court of New York says that the 
court must have jurisdiction of the person 
and subject matter, or the proceedings will 
be void— this ease was for partition of land; 
the judgment was held void because it did 
not appear that the requirements of the law 
were strictly pursued. The judgment was not 
erroneous, but void. * 

From the authorities here cited, and from 
numea-ous others, it appears that the circuit 
court, when executing the law of February 
26th, 1839, concej-ning the revenue, acts as a 
court of limited and special jurisdiction, and 
therefore, bound to show that eveiything 
was done, and how done, that is required by 
law to be done, to give jurisdiction. That 
the legislature did not deem the circuit court, 
when executing the revenue laws, a court of 
common law, is manifested by the fact that 
it furaished to the court the forms for the 
judgment and final process, and further, de- 
nied to it the power to try the cases accord- 
ing to the course of the common law. but to 
"hear and determine them in a summary 
manner without pleading." And yet it is 
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said, tliat a court so trammeled and supplied 
■with manufactured forms is a court of com- 
mon law jurisdiction, and entitled to all pre- 
sumption belonging to such courts. This is 
tiiily preposterous. For the reason that no 
demand was made by the collector for the 
taxes upon the owner, and no reason given 
for its omission, the judgment of the circuit 
court and other subsequent proceedings are 
void. Therefore, the law is with the demur- 
rant. It does not appear that this point was 
presented to or considered by the supreme 
court of Illinois, either in the case of AtUins 
V. Hinman, 2 Gilman,'437, or Taylor v. Peo- 
ple, Id. 349. Hence my opinion is not in con- 
flict with those decisions. 

Again there is another fatal defect in the 
defense. By the collector's report it appears 
that the land in controversy was valued by 
the assessor at §960 00; the judgment is for 
$4 44; the state tax amounts only to $1 92; I 
suppose the residue was for county purposes. 
But it no where appears that the county com- 
missioners' court levied a tax at all; the pow- 
er givei/ to that court was discretionary, to 
levy a tax not exceeding fifty cents in the 
hundred dollars, or any less sum, or none at 
all. This point, also, does not seem to have 
been considered or decided by the supreme 
court of Illinois. 
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The MAY HOWLAND. 

COLD et al. v. The MAY HOWLAND. 

[2 Adm. Rec. 307-312.] 

Superior Court, Florida. Nov. 19, 1839. 

S-u-VAGE — Deckee — Amount — Allowing Extra 
Time fob PATJtEXT. 

In admiralty. 

Charles Walker, for libellants. 
A. Gordon, for respondent 

MARVIN, J. It appearing that the libel- 
lants are entitled to salvage for their service* 
in saving the cargo and materials,, as by 
them alleged; and that the total value there- 
of in cash at this port is $23,651.83; and 
that the miscellaneous character and nature 
of said cargo is such that salvage cannot be 
awarded and paid in kind, or by a division 
of said cai'go, as the rule and custom of this 
comi; requires when salvage can be paid in 
kind, and it is not otherwise adjusted by the 
parties, so that a sale becomes necessary, 
unless the same shall be advanced and paid 
by the underwriters or owners thereof; and 
it also appearing that if a sale of part of 
said cargo be had to pay salvage and ex- 
penses, the residue thereof cannot be tran- 
shipped to its port of original destination 
without incurring an expense far dispropor- 
tioned to its value; so that it is most to the 
interest of whoever may be concerned, that 
the whole of said cargo be sold by order of 
this courf^ unless such salvage be advanced 



and paid by the owners or underwriters, as 
is shown by the petition of the master filed 
in this case; and it also appearing reason- 
able that further time should be given to the 
ownera and underwriters to advance and pay 
said salvage, before resorting to a sale there- 
of: ordered, adjudged and decreed that the 
marshal advertise and sell at public auction 
on the 2nd day of December the cargo and 
materials of the ship jVIay Howland which re- 
main unsold, unless before that time the own- 
ers or underwriters thereof pay to him the 
salvage and expenses hereinafter decreed; 
and that from the moneys paid into court, if 
sale be had, the clerk pay first the taxable 
costs and expenses of this suit, including the 
marshal's, clerk's and witnesses* fees, wharf- 
age, storage and bills for labor duly attested. 

Second, if the whole cargo be sold and the 
proceeds brought into court, that then he pay 
from the residue of said money arising from 
the sale of cargo and materials saved by 
them, to David Cold, Samuel Sanderson, John 
Geiger, William H. Bethel or their respec- 
tive agents, in fuU for their services, forty- 
three per cent, thereof. If the cargo be not 
sold, that then he pay them the smn of eight 
thousand one hundred and thirty-six dollars 
for their services as aforesaid. 

Thu'd, that the clerk, if sale be had of that 
part of the cargo and materials saved by 
Haley, Cuny, and Roberts, pay, to them or 
their respective agents, fifty per cent of the 
proceeds of sale after paying as above di- 
rected the costs and expenses properly charge- 
able to the cargo and materials saved by 
them. If no sale be had, that then he pay 
to them the sum of eight hundred dollars in 
full for their services. 

Fourth, if the owners or underwriters as 
above provided advance and pay the salvage 
and expenses, then the marshal is ordered to 
receive, and the clerk to pay, the salvage 
above specified, and the costs and expenses 
of this suit above specified, and thereupon 
discharge the said cai"go. 

Fifth, that aU moneys remaining in the reg- 
istry of the court, the clerk is directed to pay, 
to the master of the said ship, as the agent 
of all persons interested therein, and that 
Spanish doubloons be received, and paid at 
$17.00 each, and Mexican doubloons at $16.00 
each, and all other questions be reserved. 



Case Wo. 9,349. 

MAYNADIER v. DUFF. 

[4 Cranch, O. C. 4,] i 

Circuit Court District of Columbia, April 
Term, 1830. 

Detinue — ^Ex Costractu— Justice of Peace, 

1, Detinue is an action in form ex contractu 
and not ex delicto; and is not on that ground 
to be excluded from the jurisdiction of a justice 
of the peace. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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2. The justices of the peace in Alexandria 
county, as single magistrates, have jurisdiction 
in cases of detinue. 

This was an appeal from the judgment of 
a justice of the peace in the county of Alex- 
andria, in an action of detinue brought by 
James Duff against ^^illiam Maynadier, for 
nine silver spoons and a soup-ladle. 

Mr. Taylor, for defendant, the appellant, 
contended, that a justice of the peace has not 
jurisdiction in detinue. In Virginia the juris- 
diction was given by an act passed in Decem- 
ber, 1806, since the separation of Alexandria 
county from that state. At common law 
there could be no execution in detinue but a 
distringas, and a justice of the peace, by the 
law of "Virginia, could issue no execution but 
a fieri facias, and by that writ the alternative 
value in detinue could not be made. By the 
act of congress of 1823 (3 Stat 743), enlarging 
the jurisdiction of justices of the peace, a 
fieri facias, and a ca. sa. only are given, so 
that a justice of the peace has no means of 
enforcing a judgment in detinue. None of the 
provisions of the act of congress apply to 
such an action. A justice of the peace has 
jurisdiction only of cases in form ex con- 
tractxa; and detinue is in form ex delicto. 1 
Tidd. Prac. 1. ' 

Mr. Taylor cited Rob. Forms, 366, 367, and 
the ease of Barnard v. Herbert [Case No. 
1,347], in this court, July 28, 1829, as to the 
form of execution in detinue; also, Jordan v. 
Williams. 3 Rand. [Va.] 501. 

Mr. Neale, contra, submitted the case to the 
court without argument. 

CRAXCH, Chief Judge (MORSELL, Cir- 
cuit Judge, dissenting). In this case it is con- 
tended by the appellant, that the justice of 
the peace had not jurisdiction of this suit 
because it was in the form of an action of 
detinue, of which the jurisdiction is not given 
to a justice of the peace, either by the laws of 
Virginia existing on the 27th of February, 
1801, or by the act of congress of Marcli 1, 
1823 (3 Stat. 743), "to extend the jurisdiction 
of justices of the peace," &e- It is said that 
the justices have jurisdiction only in actions 
ex contractu, and that detinue is an action 
ex delicto. 1 Tidd, Prac. 1. Mr. Tidd, in 
page 1, says, "Actions upon contract are, ac- 
count, assumpsit, covenant, debt, annuity, 
and scire facias;" and in page 5, "actions for 
wrongs are case, detinue, replevin, and tres- 
pass vi et armis." Yet in page 10, he says, 
"and there is a case where it was held that 
debt and detinue might be joined in the same 
action," and for this he cites Gilb. Com. PI. 5, 
and 1 Bac. Abr. 30. And in page 93, he says, 
"Formerly it was not usual to proceed in* the 
king's bench by original writ in debt, detinue, 
or other action of a mere civil nature." And 
in pages 95, 96, he says, "In actions of ac- 
count, covenant, debt, annuity, and detinue, 
the original writ is called a 'praecipe,' by 
which the defendant has an option given 



Iiim, either to do what he is required, or show 
cause to the contraiy; but in assumpsit and 
actions for wrongs it is called a *pone,' or 'si 
te fccerit securum,* by which the defendant 
is peremptorily required to show cause in the 
first instance. In point of form tbe original 
writ is special or genej-al— 'nominatum vel 
innominatum.' The former contains the time, 
place, and other circumstances of the demand 
very paiticularly; the latter only a general 
complaint without expressing the particulars, 
as the writ of trespass quare clausum fregit," 
&c. And in page 105, he says, "The first 
process or proceeding upon the original writ 
in actions of account, covenant, debt, annuity, 
and detinue, is a summons;" thereby classing 
detinue with the actions ex contractu. It ap- 
pears therefore very clearly from Mr. Tidd's 
own book, that he committed a mistake in his 
first page in not classing detinue with the 
actions upon contract. Whether he also erred 
in page 5, by classing it with actions for 
wrongs, is not so clear, yet there is no more 
wrong In the unjustly detaining a chattel 
from a man to whom it belongs, than there 
is in unjustly detaining money which he owes 
and refuses to pay. When, in detinue, the 
cause of action is bailment of a thing to be 
redelivered, it is cleai'ly an action ex contrac- 
tu; when the cause of action is finding and 
refusing to deliver the tiling to its owner it 
partakes of the nature of a tort; but still the 
form of action is ex contractu, and the plea 
is non detinet, and non culpabilis as in the 
action of trover and conversion, which, in 
form, is ex delicto. In detinue, the gist of the 
action is the imjust detainer; in trover, it Is 
the unlawful conversion. In the former the 
gx-ievance is temporary; in the latter the loss 
is total. Mr. Chitty seems to have fallen into 
the same mistake. In his first volume on 
Pleading (page 87), he classes detinue under 
both heads. He says, "Personal actions are 
in form, ex conti-actu, or ex delicto; or, in 
other words, are for breach of contract, or 
for wrongs unconnected with contract. Those 
upon contracts are, principally, assumpsit, 
debt, covenant, and detinue; and those for 
wrongs are case, trover, detinue, replevin, and 
trespass vi et armis." Yet in a note in page 
117 he says, "as debt and detinue may be 
joined in the same action, though the judg- 
ment is different, (Brownlow, Redivivus, 1^6; 
Gilb. Ch. Prac. 5; 2 Saund. 117, b,) and as it 
has been stated that detinue is not sustain- 
able when the goods come tortiously into the 
defendant's possession, (3 Bl. Comm. 152, 
post, 119,) I have therefore considered this 
action under the head of actions ex contrac- 
tu." In pages 117, 118, he says, "It lies upon 
a contract for not delivering a specific chattel 
in pursuance of a bailment or other contract. 
But as, to support this action, the property 
in some particular chattel must be vested in 
the plaintiff, assumpsit, or debt in the detinet, 
is the only remedy for the non-delivery of 
corn, &c., sold, where no specific corn was 
conti-acted for." In page 121, he says: "This 
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action is, in most eases, still subject to wager 
of Ia\r; on which account it was not much 
in use till that mode of trial became obsolete, 
but now it is frequently adopted." In page 
122, Mr. Chitly again says: "Personal ac- 
tions, In form, ex delicto, and which are prin- 
cipally for the redress of wrongs tmconnected 
with conti-act, are case, ti-over, detinue, re- 
plevin, and trespass vi et armis." And in a 
note to the word "detinue," in this passage, 
he says: "We have already considered this 
action, which, we have^ seen, lies for the non- 
delivery of goods according to a contract, 
and therefore it is unnecessaiy to give it fur- 
ther consideration." Mr. " Chitty seems to 
have confounded two ideas which ought to 
have been kept distinct, namely, the cause 
and the form of action. The cause of action 
may really arise ex delicto, and yet the party 
may, perhaps," in some cases, by waiving the 
tort, have remedy by an action in form, ex 
contractu; and this may be the reason why 
Mr. Chitty has classed detinue under both 
heads. When' the owner has lost his goods, 
and they are found by a stranger, who refuses 
to deliver them to the owner, detinue lies; 
and yet there was no contract unless the law, 
in civil eases, will imply that every man has 
contracted to do what, in law, he was civilly 
bound to do. The cause of action, if not ex- 
actly ex delicto, is quasi ex delicto; yet our 
ancestors, more than six hundred years ago, 
gave a remedy by a writ in form, ex conti-ae- 
tu, and even gave the very writ of debt itself, 
as well as detinue, for goods unjustly de- 
tained. Seo the forms of writs of debt in 
Keg. Brevium, 139; 1 Bac. Abr. 30; 2 Bac. 
Abr. Debt, F, and the cases there cited; Rast. 
Ent 150a, where there is the form of a dec 
laration in debt fqr money, joined with deti- 
nue for goods, in the same count, and wager 
of law as to both causes of action. And in 
Kast. Ent. fol. 174a, is the form of the judg- 
ment, in a like case, for the plaintiff's debt 
and damages, and also for ten quarters of 
malt, or the value thereof, and a distringas 
awarded as to the malt, and a writ of inquiry 
of damages for the detention of the malt and 
of the value of the malt, in case it should not 
have been delivered to the plaintifip. And in 
Co. Ent. luSa, pi. 32, is an action of debt, for 
money, in i^e debet and detinet, and for 
goods in the d&ttnet, in one count. See, also, 
Fitzh. Nat Brev. 273, S74; Debt for Chattels; 
3 AVood. Lect. 103; 1 Rolle, Abr. 604; Brooke, 
Abr. "Debt," pi. 211. "The judgment in debt," 
Mr. Woodeson says, "is for money or goods 
demanded, and if the goods cannot be had, 
then for the value, which, if not found by the 
original verdict, may be ascertained by a writ 
of inquiry and verdict thei-eon." Mr. Woode- 
son^classes detinue under the head of pei'son- 
al actions founded on contract; and in page 
104, he says: "Detinue has a very close affin- 
ity to the last species of debt, and is, indeed, 
hardly distinguishajjle from it, except, per- 
Iiaps, that in detinue the property is supposed 
to be vested before action brought. When 



a plaintiff purposes to recover a specific chat- 
tel, this action may be sued, and it may arise 
either ex contractu, as bailment, or the ac- 
cidental possession and wrongful detention of 
goods." Bacon (1 Bac. Abr. 28), who takes 
his language from Gilb. Com. PI, p. 4, says: 
"Personal actions are ex contractu, or those 
founded on contract, as debt, which is to re- 
store the thing in numero, or detinue, which 
is to restore the thing in specie, or damages, 
where it cannot be had; also, actions of cov- 
enant, assumpsit, quantum meruit, quantum 
valebat, covenant, and annuity; or, ex delicto, 
as trespasses founded upon force, which are 
trespasses vi et armis; or, upon fraud, which 
are actions upon the case." In the case of 
Kettle V. Bromsall, Willes, 120, Willes, 
C. J., took it for granted that trover and det- 
inue could not be joined. See, also, Sir. Durn- 
ford's note to the same case. 

Upon the whole, I am satisfied that detinue 
is an action in form ex contractu, and not ex 
delicto, and is not, on that account, to be ex- 
cluded from the jurisdiction of a single jus- 
tice of the peace. Let us now see whether it 
is given to a single magistrate, under the 
statutes of Virginia. By the act of 3d De- 
cember, 1792, concerning the county and other 
inferior courts (Rev. Code 1802, p. 84, § 5), all 
causes of less value than five dollars, (or two 
hundred pounds of tobacco,) except prosecu- 
tions on penal statutes, are expressly exclud- 
ed from the jurisdiction of the county courts. 
By the 6th section, "When the cause of action 
shall not exceed five dollars (or twt» hundred 
pounds of tobacco,) the same is hereby de- 
clared to be cognizable, and finally determin- 
able by one justice of the peace who may 
give judgment and thereupon award execu- 
tion against the goods and chattels of the 
debtor, or party against whom such judgment 
shall be given, which shall be executed and 
returned by the sheriff or constable to whom 
directed, in the same manner as other writs 
of fieri facias are to be executed and returned; 
but no execution shall be by him granted 
against the body of the defendant" By the 
S7th section of the same act, "Any debt or 
penalty amounting to more than five dollars, 
(or two hundred pounds of tobacco, and not 
exceeding twenty dollars, or eight hundred 
pounds of tobacco,) may be demanded, by 
petition to the com"t of a county, city, or bor- 
ough." "And the defendant being summon- 
ed," "the court shall and may hear and deter- 
mine the matter in dispute in a summary 
way," "and give such judgment as shall ap- 
pear to be just." And by the 38th section, 
"Any person may, by petition, to be served 
and tried in like manner, demand and recover 
goods detained, or the value of them, and 
damages for the detention; or damages for 
goods found by the defendant, and converted 
to his use, where the goods, with the damages, 
are not of greater value than twenty dollars, 
(or eight hundred pounds of tobacco.)" And 
"Whosoever shall bring any other action than 
a petition, if it appear, either by his own 
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showing in the declaration, or by the verdict 
of a jury, that he might have brought a peti- 
tion by this act, shall be nonsuit." It is evi- 
dent, that, by the 5th section of this act, the 
county court has not jurisdiction of detinue 
in a cause of less value than five dollars; and 
that, by the 6th section, such a cause is cogni-< 
zable and finally determinable by one justice 
of the peace, who has authority to award ex- 
ecution against the goods and chattels of the 
party against whom the judgment shall be 
given. The 37th and 38th sections, only au- 
thorize the county courts to exercise their 
jurisdiction in a summary way, in certain 
causes, and confine the jurisdiction of those 
causes to the county or corporation courts, and 
do not, in any manner, affect the jurisdiction 
given by the 6th section, to a single justice of 
the peace. 

The aot of the IGth of January, 1801, only 
extends the jurisdiction of a single justice of 
the peace to causes of ten dollai-s value, in 
cases where they had, before, jurisdiction to 
the value of five dollars. If a justice of the 
peace had not jurisdiction in detinue, in 
causes of five dollars value, ho court had; 
for all causes of less value than five dollars 
were exiiressly excluded from the jurisdiction 
of the county couits by the oth section of the 
act. Thus the law stood in Alexandria coun- 
ty on the 27th of February, 1801, when the 
laws of Virginia were adopted by the act of 
congress (1 Stat. 103), "concenring the Dis- 
trict of Columbia," by which justices of the 
peace were to be appointed, who should, "in 
all matters, civil and criminal, and in what- 
ever relates to the conservation of the peace, 
have all the powers vested in, and perform all 
the duties required of, justices of the peace 
as individual magistrates, by the laws there- 
inbefore continued in force in that part of the 
District, and should have cognizance in per- 
sonal demands, to the value of twenty dollars, 
exclusive of costs." An'd thus their jurisdic- 
tion continued until the 1st of March, 1823, 
when the act of congress (3 Stat. 7'i3), was 
passed, "to extend the jurisdiction of jultices 
of the peace, in the recoveiy of debts in the 
District of Columbia." This act, it is said, 
contains provision's and terms inconsistent 
with the nature of the action of detinue, and 
with the process necessary to enforce the 
judgment; and, therefore, even if detinue to 
the value of five, or ten", or twenty dollars, 
could be maintained before a single justice, 
3'et it cannot be maintained where the value 
is over twenty dollars. 

The expressions and terms relied upon as 
designating the nature of the causes of action 
whereof jurisdiction is intended to be given 
to the justice of the peace, and to limit it to a 
certain species of personal actions, are the 
following, to wit: In the 1st section, the 
words, "debt and damages," "debtor," "cred- 
itor and debtor," "an interest thereon," that 
is. on the judgment; in the 6th section, the 
words "debt or damage;" in the 7th section, 
the words "debt or demand;" in the 9th sec- 



tion, the words "debtor and his sureties;" in 
the 10th section, the words "small debts;" 
and in the 15th section, the words "sum de- 
manded." An argument is also drawn from 
the circumstance, that the only kinds of exe- 
cution, mentioned in the act, are ca. sa. and 
fi. fa.; and that no provision is made for a 
distringas, which is the proper process to en- 
force the judgment in detinue. But the 3d 
section, which authorizes the justice to issue 
execution, does not designate the kind of ex- 
ecution. The words are, "authorized to issue 
execution or fieri facias, in the same manner 
as executions are now issued by the clerk of 
the circuit court of the District of Columbia." 
Whatever execution the clerk could issue, the 
justice may issue. It is trae that the only 
executions named in the Oth section, are ca. 
sa.and fi. fa.; but that section is only applicable 
to executions upon supersedeas. The 13th sec- 
tion, also speaks only of ca.sa.andfi.fa.,but it 
has no negative words to control the general 
authoritj'- given by the 3d section, or to ex- 
clude a distringas, or such an execution as 
was issued by this court, in the case of Bar- 
nard V. Herbert [Case No. 1,347], in July, 
1829. If a justice of the peace has jurisdic- 
tion in debt, or detinue, for goods, I see noth- 
ing in' the act to prevent his issuing a proper 
execution. The argument drawn from the 
words "debt" and "debtor," &c,, is answered, 
by showing, that, at common law, an action 
of debt will lie as well for a specific chattel 
as for a sum of money; and that by the civil 
law, a man is said to be debtor for a specific 
article, as well as for the performance of a 
specific dutj'. I mention the civil law, be- 
cause the original jurisdiction of a justice 
of the peace, in civil cases, and the manner 
of trial and appeal, are all analogous to the 
rules of that law, and seem to me to be found- 
ed thereon. 

Upon the whole, I am satisfied that the jus- 
tices of the peace in Alexandria county have 
jurisdiction in cases of detinue. I am also 
satisfied by the evidence, that Mr. Maynadier 
had no authority to sell the spoons at private 
sale, and that the judgment ought to be aflarm- 
ed. Judgment affirmed. MORSELL, Cir- 
cuit Judge, dissenting. 



Case No. 9,350. 

MAYNADIER v. TENNEY et al. 

[2 Ban. & A. 615.] i 

Circuit Court, D. Massachusetts. May, 1877. 

Patents— Infringement— Machine for Cutting 
Soi.ES— Mechanical Equivalent. 

The complainant's patent was for a machine 
for cutting the soles of slices by means of a die 
cutter. This he accomplished by mounting the 
die cutter upon a shaft, which, during the opera- 
tion of cutting, is holied, and after the cut is 
made, the die is lifted and unbolted, and then, 

1 [Reported by Hubert A. Beinning, Esq., and 
Henry Arden, Esq., av^ here reprinted by per 
mission,] 
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by means of a rack and pinion at the top of the 
shaft, is made to perform a half revolution, thus 
reversing the ends of the cutting die, and then 
it descends, renewinjr the cutting operation, and 
so. on continuously. One of the main features 
of the patented combination was the shaft, upon 
which, as a centre, the cutting die revolved. 
The defendants dispensed with the shaft, and 
substituted therefor a sleeve, by means of which 
the cutting die rotated, but the reciprocating mo- 
tion was effected by the same operation, and the 
result accomplished was the same as in com- 
plainant's machine: Mdd, that the defendants 
infringed complainant's patent. 

[This was a bill in equity by James B. 
Maynadier against Daniel TV. Tenney and 
others to enjoin the infringement of a pat- 
ent.] 

J. E. Maynadier, for complainant. 
J. W. Hubbard, for defendants, 

SHEPI/EY, Circuit Judge. The patent of 
complainants must be considered, upon the 
evidence in this record, as the first one in the 
class of machines to which the invention re- 
lates. The patent is for a machine for cut- 
ting the soles of shoes by means of a die 
cutter, which has a reciprocating motion, 
making after each cut a half revolution in 
order to present tlie widest extremity of the 
material to be cut opposite the narrowest ex- 
tremity at the last cutting operation. This 
is accomplished by mounting the die cutter 
upon a shaft, which, during the opei"ation 
of cutting, is bolted, and after the cut is 
made, the die is lifted and unbolted, and 
then, by means of a rack and pinion at the 
top of the shaft, is made to pei'form a half 
revolution, thus reversing the ends of the 
cutting die, and then it descends, renewing 
the cutting operation, and so on continuous- 
ly. One of the main features of the com- 
bination was this shaft, upon which, as a 
centre, the cutting die revolved. 

Under these circumstances, this being the 
first machine, it was competent for any per- 
son to do three things. He might, in the 
first place, dispensing with one of the ele- 
ments of that combination in its precise 
form, introduce into it a known equivalent- 
equivalent not in the sense of iteing a shaft, 
for instance, but equivalent in the sense that, 
in that combination, it was the use of an- 
other well-known device, performing the 
same operation in the same way. That 
would be a naked infringement. It was com- 
petent, secondly, for a pei"son to make the 
change in the machine by introducing, in the 
place of any one of the elements of that 
combination, another device, not known be- 
fore as an equivalent device; that would not 
be an infringement under the decisions of 
the "supreme couii:, which say it is not an in- 
fringement where the device substituted was 
not a known equivalent at the date of the 
patent It was competent, in the third place, 
for a party desiring to change the features 
of the machine, to substitute for one of the 
elements in the combination, features which 
should accomplish the same result by the 



same mode of operation thnt this element ac- 
complished, and which, in addition to it, 
should perform some other function which 
was novel and usefuh That, without being 
a naked infringement, would be the subject 
of a patent for an improvement, in conse- 
quence of the additional new features which 
it introduced, but would still be subject to 
the original patent, having embodied in it 
that which was novel and useful in the orig- 
inal combination. 

This last mode of modifying the machine, 
is the mode which it appears clearly to the 
court, upon inspection, has been resorted to 
in the defendants' patent. The shaft, as a 
shaft, although described as one of the ele- 
ments, and as an essential element in the 
combination of all the claims in the com- 
plainant's patent, does not exist as a shaft 
in the defendants' device; but the defend- 
ants have substituted for that shaft a sleeve, 
by means of which the cutting die rotates, 
dispensing with the shaft, but still effecting 
the reciprocating motion, the reversed mo- 
tion of the cutting die, by the same opera- 
tion, and substantially accomplishing the 
same thing in the result of the machine; but 
it also accomplishes another result. 

It being obvious, upon inspection of this 
machine, that, when the cutting die revolved 
upon a shaft, the cutting die was a prolonged 
one, as long as the sole of the shoe, so that, 
when the material to be cut was of unequal 
density or unequal thickness, the strain 
would be greater upon one end of the die 
than upon the other, it being mounted upon 
merely a central shaft, the new element in 
the combination introduced in the defend- 
ants' machine allowed the pressure to come 
down upon this die upon both sides of the 
central shaft, and thus, in the operation, ef- 
fected an improvement over the mode of op- 
eration in the Hatch & Churchill— the com- 
plainant's machine. While it had this im- 
provement, which is a valuable improve- 
ment, in some respects, over that of the com- 
plainant, it still substantially, under the im- 
pression which the court has from inspec- 
tion of the two machines, clearly embodied 
what there was new in the complainant's in- 
vention. It is true that the experts in this 
ease say that this mode of reciprocating the 
cutting die is not an equivalent, is not the 
same thing as the shaft which is made an 
important feature in the complainant's com- 
bination; and to the eye of a mechanic, per- 
haps, looking at it merely with the eye of a 
constructing mechanic, this is a different 
thing, and so it is to the eye of the court a 
different thing; but whether it be a different 
thing mechanically in that way or not, when 
we consider whether it be an equivalent in 
the sense of the law, by applying the doc- 
trine of equivalents to a combination which 
is the first invention in a class of machines, 
and with the broader definition of the term 
"equivalents," as applied to such an inven- 
tion, notwithstanding this testimony of the 
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experts, it is clearly an equiyalent in that 
sense. Tlie decree, tlierefore, will be for the 
complainant. 



Case 3^0. 9,351. 

MAYNADIER v. WROE. 

[1 Cranch, G. C. 442.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Bail in Civil Cases— Surken'der— Notice to 
Plaintiff. 

1. Upon surrender of the principal to the 
sheriff by the bail under the law of Virginia, 
notice must be given immediately to the cred- 
itor, his attorney, or agent. 

2. The knowledge of the plaintiff's attorney is 
not sufficient 

[Action by Maynadier against Wroe, special 
bail of Bickenton.] 

The question was, whether the suiTender 
of bail to the sheriff, with the knowledge of 
the plaintiff's attorney, without regular no- 
tice, according to the 31st section of the act 
of Virginia of the 12th of December, 1792, 
is a discharge of the bail. 

THE COURT was of opinion that the no- 
tice must come from the bail, and be given 
immediately to the creditor, his attorney, or 
agent. 



Case No. 9,352. 

In re MAYNARD. 

[1 MacA. Pat. Cas. 536.] 

Circuit Court, District of Columbia. Oct., 1857. 

Patents — Patentable Invention— Selection op 
M.A.TEKIALS— Gun Cartridges. 

[There is no patentable novelty or invention 
in placing upon a brass or other soft metal gun 
cartridge a bottom of steel or other hard metal, 
which gives capacity for repeated discharges 
without injury to the vent hole in the center 
of the bottom; for this is but the exercise of 
judgment in the selection of materials. Hotch- 
kiss V. Greenwood, 11 How. {52 U. S. 248) ap- 
plied.] 

[This was an appeal by Edward Maynard 
from the refusal of the commissioner of pat- 
ents to grant him a patent for an alleged im- 
provement in gun cartridges.] 

Z. G. Robbins, for appellant. 

MERRICK, Circuit Judge. The claim of 
the applicant is for combining with the tubu- 
lar portion of a metallic gun-cartridge, when 
that is made of brass or its equivalent of 
soft and tough metal, a base or bottom of 
steel or other hard metal, which hard metal 
bottom capacitates the cartridge for repeated 
discharges, and that without injury to the 
vent-hole perforation in the centre of the 
bottom. And his daim is further for con- 
structing this said bottom with a flange ex- 
tending bej'ond the walls of the cylindrical 
tube of brass, by means of which flange the 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 



cartridge may be more readily handled, with- 
drawn from the gun. after discharge, and also 
strengthened and guarded against rough 
handling and other casualties. The claim has 
been rejected by the commissioner as wanting 
both the grounds of novelty alleged in the 
specification. A flanged-bottom cartridge is 
shown to have been previously used in the 
patent of G. W. Morse (No. 15,996, October 
2Sth, 1856) and in the improvements of 
Chambers, described in Brevets d'Invention. 
N. S. (volume 13, pages 71 and 72.) This 
branch of the claim and specification was, 
therefore, destitute of novelty, and properly 
rejected. As to the other branch of inquiry, 
it is well stated in the report of Examiner 
Baldwin, made in the case on the 5th of 
June, that "the advantages of the brass cylin- 
der are the same in his patent (viz., Morse' 
patent of 1856) as to the position of the 
charge, the expansion of the metal, and the 
durability of the tubular portion of the cart- 
ridge as they are in the same cylinder with 
the steel disc, except what of additional 
strength it derives from the disc and the per- 
manency of the vent, and all that the disc 
does for the brass in the application it does 
in the patent of Morse for the soft-metal 
tube." In other words, by using a hard metal, 
as steel, the bottom of the cartridge is stron- 
ger and the small size of the vent-hole is bet- 
ter presei-ved than with the other softer metals. 
The claim does not, therefore, rest upon the 
idea of combining a hard metal for the 
bottom of a cartridge with a soft one for the 
tubular part. Clearly, if this form of state- 
ment of the proposition be all, Morse has 
anticipated the diseoveiy. But the essence of 
this claim seems to consist in this: That in- 
asmuch as steel, case-hardened iron, iSc, have 
that greater degree of strength and hardness, 
as compared with sheet-iron, and, perhaps, 
otlier metals which especially adapt them to 
this combination, he is entitled to a patent 
for being the first to make this particular 
combination. But these qualities of compara- 
tive strength and hardness were not discov- 
ered by him; they are functions or capacities 
of the metals well and long known. What, 
then, does the claim amount to? Stripped 
of the incidents with which it is colored, it 
is this: That within the range of metals hav- 
ing strength and hardness he has selected one 
amongst many, and has applied it in the 
manufacture of his cartridges, so as to make 
a better cartridge than has been made before 
by similar combinations of a hard with a 
soft metal. His improvement consists in the 
superiority of the material, and which is not 
new; one that was previously employed to 
make the cai-tiidge. 

The case seems to me to fall within the 
principles and meaning of the supreme court 
in the case of Hotchkiss v. Greenwood, 11 
How. [52 U. S. 248]. At page 266, Judge 
Nelson, delivering the opinion of the court, 
says: "Now, it may veiy well be that by 
connecting the clay or porcelain knob with 
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the metallic shank in this -well-known mode 
an article is produced better and cheaper than 
in the case of the metallic or wood linob; 
but this does not result from any new mechan- 
ical device or contrivance, hut from the fact 
that the material of which the knob is com- 
posed happens to be better adapted to the 
pui'pose for which it was made. The improve- 
ment consists in the superiority of the material, 
which is not new, over that previously em- 
ployed in making the knob. But this of itself 
can never be the subject of a patent. No one 
will pretend that a machine made in whole or 
in part of materials better adapted to the pm-- 
pose for which it is used than the materials 
of which the old one is constructed, and for 
that reason better and cheaper, can be dis- 
tinguished from the old ones, or, in the sense 
of the patent law, can entitle the manufactm:- 
er to a patent The difference is formal, and 
destitute of ingenuity or invention. It may 
afford evidence of judgment and skill in the 
selection and adaptation of the materials in 
the manufacture of the instrument for the 
purpose intended, but nothing more." 

The foregoing explanations seem to me to 
cover all that is embraced in the assignment 
of reasons of appeal; and therefore I am of 
opinion that the decision of the commissioner 
rejecting the claim must stand. And accord- 
ingly I now certify to the Hon, Joseph Holt, 
commissioner of patents, that pursuant to 
notice heretofore given and filed with the 
papers in the cause the claimant was heard 
by his counsel at the city hall on the 5th of 
October instant in oral explanation and by 
reading a written argument, and after having 
fully considered the claim, the decision of the 
commissioner, the reasons of appeal, and the 
reasons filed in support of the decision, the 
judgment of the commissioner rejecting the 
claim must be affirmed; and herewith I return 
all the papers, drawings, molds, &c. 
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Case ]Sro. 9,353. 

In re MAYO. 

[4 Hughes, 382.] 

District Court, B. D. Virginia. April 30,1878.1 

Bankkuptot — BojTD Gives to Assignee— Liabil- 
ities OF SUKETIES— PAEOL EVIDEXCE. 

[A bond under seal given by a bankrupt to the 
assignee in bankruptcy, and conditioned for the 
payment of money or the forthcoming? of prop- 
er^, and the making good of any deficiency re- 
maining after a sale of the same, being perfect 

1 [Affirmed in Case No. 9,853a.] 
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and complete in all respects upon its face, held 
valid according to its terms, against the sureties, 
notwithstanding their testimony that they signed 
it under an agreement with the obligee that the, 
signature of a certain third person was also to 
he obtained, and that it was understood that the 
sureties were only bound for the nonremoval of 
personal property and not for the payment of any 
money.] 

CCn bankruptcy. For prior proceedings in 
this litigation, see Case No. 5,245a.] 

HUGHES, District Judge. This is a peti- 
tion filed in the bankruptcy proceeding by 
the assignee in banki-uptcy of D. O. Mayo, 
praying that 2tIayo's sureties, W. K. Watts 
and Lawrence Lottier in his bond of 27th Oc- 
tober, 1876, conditioned to fulfil and perform 
all the conditions of the order of this coui-t 
in this matter entered on the 12th October, 
1874, shall be required to perform their obli- 
gation thereunder by paying the sum of §6,- 
358.71, with interest, &c., to the assignee; 
that being the amount of their liability ascer- 
tained by the decree of this court in this mat- 
ter, made on the 24th of May, 1876, The peti- 
tion is resisted by "Watts on the ground that 
at the time of signing the bond he did it on 
an understanding with W. H. Alderdice, the 
obligee and the then assignee in this bank- 
ruptcy, that the bond was also to be signed 
by one Joseph P» Winston, whose signature 
to it was not obtained. It is resisted by 
Lottier on a like ground and also on the 
ground that if the bond is void as to Watts, 
it is also void as to himself. The only ques- 
tion in the case is whether or not there was 
such an understanding in respect to the bond 
between Watts and Alderdice as renders valid 
this defense. 

The bond itself is perfect m its form. On 
its face it contains no indication that any 
other name was intended by any party to it to 
be added to those apparent on its face. The 
signatures are admitted to be genuine. Watts 
did not insist when he signed the bond that 
Winston's name should be placed in the be- 
ginning of the bond where the names of the 
obligors were mentioned. That part of the 
bond is in appearance perfect and complete 
with the names of Mayo, Watts and Lottier 
recited as obligors, and contains no indica- 
tion by interlineation or otherwise that Watts 
insisted upon the addition of Winston's 
name. So at the conclusion of the bond, the 
word seal is written but three times, and 
no proper room left for another seal. Mr. 
Wise testifies positively that the bond was in 
complete form just as it is, before any name 
was signed to it. In short, the bond is in 
form and appearance perfect, containing no 
indication that another obligor had been in- 
tended to be added by the draftsman or any 
one of the obligors or the obligee. 

It is a bond under seal, attested by sub- 
scribing witnesses. It is an instrument of the 
most solemn form known to the law, and the 
law presumes everything in favor of its va- 
lidity and binding effect, against the obligors. 
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Coupled with Watts' asseveration of an un- 
derstanding with Alderdice that the bond 
should be signed by Winston, is the like as- 
severation of an understanding that the bond 
bound him only to the non-removal and forth- 
coming of the tobacco fixtures to which it 
refers, and not to the payment of money. 
This allegation is sustained by evidence 
scarcely less strong and direct than that in 
regard to Winston's signature; and yet an 
inspection of the language of the bond proves 
that there could have been no such under- 
standing. The condition was to have all the 
personalty enumerated in schedule "B" forth- 
coming whenever the court should require 
him, &c., &c.; "and to pay said purchase 
money, to wit, ?12,000, one fourth cash, the 
balance in six, twelve and eighteen months, 
from the date of an order requiring him so to 
do, or else surrender the personal property 
aforesaid for sale by the assignee, and in the 
event it sells for less than the balance due, to 
make good the deficiency." Watts is shown 
by the terms of the bond to be clearly mis- 
taken as to any understanding with Aider- 
dice, that the bond given did not bind him to 
pay money; and the complete form and fin- 
ished appeai-anee of the bond almost as clear- 
ly shows that there could have been no such 
understanding as he alleges as to the signa- 
ture of Winston. For reasons stated in writ- 
ing 30th of April, 1S78, when 1 set aside the 
verdict of the jury then recently rendered, I 
cannot bring my mind to credit Watts' testi- 
mony or to conclude that this bond is void as 
to Watts. I do not mean in this declaration 
to impute bad faith to him or any witnesses 
who more or less corroborate him in regard 
to the alleged understanding with Alderdice 
as to Winston's signature. I have no doubt 
of his and their sincerity in such testimony 
as they have given. The strong bias of in- 
terest upon a mind long pondering over and 
much excited upon one subject has doubtless 
produced genuine convictions of the truth of 
the things to which he testifies. I think he 
has confounded what was said when the first 
bond which Mr. Wise prepared was brought 
to him for signature, with what was said 
when this second bond was executed. The 
testimony of Mr. Putney and Mr. Bondar 
when given before the jury was very indef- 
inite, inconclusive and unreliable, and the 
fact of its having become much strengthened 
by the time their late depositions were taken, 
may be truly ascribed to their sympathy for 
a good man threatened with a loss of this 
sort I do not think in refusing to accept 
their evidence as sufBcient to overcome the 
strong, clear, unqualified language of the bond 
itself -n-hich stands before me as a fact which 
the law presumes to be genuine until abso- 
lutely disproved— that I reflect upon their ve- 
X'acity or integrity of purpose. I have taken 
pains to have the whole case put in writing 
in order that, if I mj'self am in error in mak- 
ing an order enforcing this bond, the error 
may be corrected on appeal. I will sign an 
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order in accordance with the prayer of the 
petition. 

From this decision of the district court appeal 
was taken to the supervisory jurisdiction of the 
circuit court, the chief justice of the United 
States sitting. [The judgment of the district 
court was afijrmed. Case No. 9,353a.] 



Case No. 9,353a. 

In re MAYO. 

[4 Hughes, 384.] 

Circuit Court, E. D. Virginia. June, 1882.1 

Baukruptct — Liability of .Screty — Signatdke 
TO Bond — Jurisdictiox. 
[1. Where a bond is given pursuant to an or- 
der made in bankruptcy proceedings, and the 
order itself is copied into the bond, as presented 
to the sureties for signature, the sureties are 
affected with notice of all that is contained in 
the order, and it is immaterial what the obligee 
may have told them as to the legal liability cre- 
ated by the bond.] 

[2. Where, pursuant to an order made in bank- 
ruptcy proceedings, the bankrupt has been al- 
lowed to retain possession of certain property on 
giving a bond with sureties, the court has juris- 
diction, in case of a breach of the condition of 
the bond, to proceed against the sureties summa- 
rily by petition in the bankruptcy case; for. bv 
signing the bond, they submitted themselves to 
the court's jurisdiction.] 

[3. The fact that the assignee in bankruptcy, 
who was the obligee in the bond, first attempted lo 
enforce it by an action at law, and that a verdict 
was rendered for defendants, which was set 
aside by the court, and a new trial granted, 
would not operate to prevent the subsequent 
proceeding to enforce the bond by petition in 
the bankruptcy case. for. after the granting of a 
new trial, the case stood as if no trial had ever 
been had.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Virginia. 

[In the matter of D. O. Mayo, a bankrupt. 
The appeal is from an order made by the 
disti'iet couit, upon the petition of the as- 
signee, Garnett, enforcing a bond against the 
bankrupt and his sureties, W. K. Watts and 
Lawrence Lottier. Case No. 9,353. 

[For prior proceedings in this litigation, 
see Case No. 5,245a.] 

WAITE, Circuit Justice. Upon the merits, 
I am entirely satisfied with the conclusion 
reached by the district judge. The defense 
relied on is not established by the evidence. 
The bond was conditioned as the order of the 
court required. The assignee had no author- 
ity to accept any other. As the order of the 
court was copied into the bond, the sureties 
are charged with knowledge of what the as- 
signee was required to get before he deliv- 
ered the property. It is clear, therefore, that 
what the assignee may have said as to the 
legal effect of the obligation to be assumed 
by the sureties is wholly immaterial. There 
can be no doubt as to the meaning of the lan- 
guage used to express the obligation. 

The evidence does not satisfy me that the 
assignee is chargeable with knowledge of 



1 [Affirming Case No. 9,353.] 
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the alleged agreement between Watts and 
ilayo that the bond was not to be delivered 
unless signed by "Winston. He, imdoubtedly, 
■did suppose "Winston would become one of 
the sureties, but there is nothing to show 
that he understood that "Watts was not to be 
Itound unless Winston signed also. The un- 
■derstanding between Mayo and Watts is im- 
material unless the assignee knew of it 

I think, also, that the district court had 
jurisdiction to proceed summarily as in bank- 
ruptcy to enforce the bond. The bond was 
taken by the bankrupt court in course 
-of the administration of the bankrupt's es- 
tate. It was in the nature of a receiptor's 
bond, or a stipulation in admiralty, and 
took the place of the things which were 
■delivered to Mayo on the acceptance of the 
security. In this way the sureties volun- 
tarily made themselves parties to the bank- 
mptcy suit, and submitted to the summaiy 
process of the bankruptcy court. In bank- 
ruptcy the court administers on the estate. 
The assignee is an officer of the court, charged 
with certain duties. The court must admin- 
ister the estate according to law, and its pro- 
ceedings are subject to examination and re- 
view by the circuit court under its super- 
Tisory jurisdiction in bankruptcy matters. 
Every one who contracts with the court in 
the course of the administration submits him- 
self to the summary process which the law 
has provided to bring about a prompt settle- 
ment of bankrupt estates. Those who con- 
tracted with the bankrupt stand in no such 
position. Everything which depends on what 
was done before the bankruptcy, or after- 
wards, not connected with the administra- 
tion, must be treated as outside of the bank- 
ruptcy proceedings, and governed according- 
ly. But all contracts with the court sitting 
in bankruptcy are in effect part of the pro- 
■ceedings in the bankruptcy suit This is in 
accordance with the ruling of Judge Bond in 
Rosenbaum v. Garnett [Case No. 12,053], 
from which I am not disposed to depart 
The fact that, after the order of the court re- 
quiring the assignee to proceed with the col- 
lection of the bond, a suit on the common- 
law side of the court had been begun, did 
not prevent proceedings for the same pur- 
pose under the summary jurisdiction before 
judgment actually rendered in the common- 
law suit The power of the court to set 
iiside the verdict in that suit, and grant a 
new trial, because the verdict was against 
the evidence, cannot' be attacked collaterally. 
"The new trial having been granted, the ease 
.stands as though no trial had ever been had, 
unless the order for the new trial is set 
aside in some appropriate form of proceeding 
instituted for that purpose. 

The sureties were not entitled to special 
notice of the sale of the property after it was 
surrendered under the conditions of the bond. 
It was enough that the property was deliv- 
•ered up by the principal on demand, as he 
was bound to do, and that sufficient public 



notice of the sale was given. There is no al- 
legation of fraud. It rested in the discretion 
of the court whether to submit the issues of 
fact to a trial by jury, or not. I tliink the 
court pi^operly declined to allow a jury trial. 

The judgment of' the district court is af- 
firmed, and an order may be prepared to that 
effect 



Case 3Sro. 9,354. 

MAYO V. BLAIR et al. 

[1 Hayw. & H. 96.] i 

Circuit Court, District of Columbia. Aug. 13, 
1842. 

Libel— PLEADixG—2roT Guilty — Justipication — 
EviDEXCE — Damages — Mitigation Thereof. 

1. Where a declaration charges a libel, to 
which the defendants pleaded not guilty, it is 
incompetent for the defendants to prove the 
truth of said Hbei even in mitigation of dam- 
ages. 

2. The defendants having pleaded justification, 
averring the truth of the libel, they must prove 
the truth of the alleged libel with the inuendoes 
as laid in the declaration. . 

3. It is not competent for the defendants in 
sustaining the issue on their part on the pleas 
of justification to give any evidence in mitigation 
of damages, if the jury shall believe from the 
evidence that the plea of justification was not 
made out by proot. 

4. In a suit for libel the amount of damages is 
a matter for the determination of the jury- 

[This was an action for libel by Robert 
Mayo against Francis P. Blair and John C 
Rives.] 

Richard S. Coxe and Brent & Brent, for 
plaintiff. 

James Hoban and F. S. Key, for defend- 
ants. 

The declaration is as follows: That where- 
as, heretofore, to wit on the 7th of July, 
1838, at the county aforesaid, the Hon. John 
Quincy Adams had stated in the house of 
representatives of the United States, that he 
had seen an original letter in the handwrit- 
ing of Gen. Andrew Jackson, president of the 
United States, dated the 10th of December, 
1830, and addressed to a certain Wm. Fulton, 
then, to wit, at the date of said letter, secre- 
taiy of the territory of Arkansas, which let- 
ter was then stated by said Adams to be in 
the city of Washington, where it could be 
seen by any gentleman who had curiosity to 
examine it; and whereas the said Adams, 
at the same time and place, had read to the 
said house of representatives a paper pur- 
porting to be a true copy of said original let- 
ter, whereby it was represented that the said 
Jackson had written a letter marked "strict- 
ly confidential" to the said Fulton, advising 
him in substance that information had been 
received by said Jackson that an extensive 
expedition was organized in the United States 

1 [Reported by John A. Hayward, Esq., and 
George 0. Hazleton, Esq.] 
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with the view to the establishment of an inde- 
pendent government in the province of Texas, 
and that General Houston was to he at the 
head of it, and requesting the said Fulton 
to keep him, the said Jackson, advised of any 
movements which might sei-ve to justify the 
suspicions entertained; and whereas the de- 
fendants afterwards, to wit, on the 2nd of 
July, 1838, had notice that the said letter 
had been shown to said Adams by the plain- 
tiff, and was then and there in the plaintiff's 
possession by delivery from the said Jackson; 
but the said defendants, well knowing the 
premises, but greatly envying the happy 
state and condition of the plaintiff, and con- 
triving and wickedly and maliciously intend- 
ing to injure the plaintiff in his good name, 
fame and credit, and to bring him into public 
scandal, infamy and disgrace, with and 
amongst all his neighbors and other go«d and 
worthy citizens, and to cause it to be suspect- 
ed that he, the plaintiff, had been and was 
guilty of improperly and dishonorably ac- 
quiring said letter, and to vex, impoverish, 
harass and wholly ruin the plaintiff, hereto- 
fore, to wit, on the 21st of July, 1838, in a 
certain newspaper called "The Globe," of 
which the defendants were then and there 
publishers and proprietors, falsely and mali- 
ciously did print and publish, and caused 
and procured to be printed and published, of 
and concerning the said plaintiff, and of and 
concerning the manner in which he became 
possessed of the said original letter, and of 
and concerning the said Adams in connection 
therewith, a certain false, scandalous, mali- 
cious and defamatory libel, containing, among 
other things, the false, scandalous, malicious, 
defamatory and libellous matter following, 
of and concerning the said plaintiff, and of 
and concerning the manner in which he be- 
came possessed of the said original • letter, 
and of and concerning the said Adams in 
connection therewith, that is to say: "This 
letter was adduced and read as proof that 
General Jackson was apprised of Houston's 
design on Texas, and the duplicity imputed 
in regard to it was the inference of Mr. 
Adams that it was not sent because the orig- 
inal was not found on the files of the state 
department. That original Mr, Adams ad- 
mitted, however, he had examined, but he 
does not explain how he came possessed of 
that strictly confidential state paper, which 
was evidently out of place in his hands. The 
natural inference is, that it must have been 
purloined" (meaning that the plaintiff, who 
had communicated said original letter to said 
Adams, had purloined and stolen said letter), 
"a very sufficient reason why it was not to 
be found in its proper place." 

2nd count: That the defendants in a cer- 
tain, &c., printed, &c., that is to say: "Mr. 
Adams" (meaning the Hon. John Quincy 
Adams who had read the paper purporting 
to be a copy of said described original letter, 
and to whom the plaintiff had shown said 
original letter), "it will be recollected, upon 



being called on by the chairman of the com- 
mittee on foreign affairs to state how he 
came into possession of that lettei-" (meaning 
how and in whose hands the said Adams 
had seen the said original letter which he 
had stated he had seen), "refused to do so 
unless he should be required by an order of 
the house.' Subsequent disclosm-es in an- 
other quarter have afforded the information 
which he" (meaning the said Adams) "refus- 
ed to give, and have revealed to the public 
the means by which this letter was obtain- 
ed." (Meaning that the rumor and report 
charging the plaintiff with improperly ob- 
taining the possession of said original letter 
had affoi-ded the information which the said 
Adams had refused to give, and had revealed 
to the public the means by which the plain- 
tiff had obtained said original letter.) "We 
leave it to an honest and high-minded com- 
munity to pass sentence upon the transac- 
tion." (Meaning that the ti-ansaction, to wit, 
the mode of obtaining the said original letter 
by the plaintiff, had been such that an honest 
and high-minded community would condemn 
it.) "It is not a subject for reasoning. The 
instinctive impulses of every honest man 
will at once condemn the use of such 
means in assailing an advei-sary. No one 
possessing the least magnanimity or deli- 
cacy of feeling would have read to the house 
of representatives a letter which he had rea- 
son to believe was obtained without the 
knowledge of the party to whom it belong- 
ed, and which was marked 'Private and 
confidential.' " (Cleaning that said Adams in 
reading said letter had exhibited a want of 
magnanimity and delicacy of feeling, and 
that the plaintiff had improperly obtained 
said letter without the knowledge of the 
party to whom it belonged.) 

3rd count. That the defendants in a cer- 
tain, &c., printed, &c., that is to say: "The 
evidence in possession of General Jackson on 
the other hand, of a contemplated expedition 
against Texas, consisted of a single letter 
from an individual" (meaning the plaintiff) 
"of whom we will say no more than that any 
person of common sense, considering the cir- 
cumstances under which it was written, the 
person waiting it" (meaning the plaintiff)» 
"and the internal evidence afforded by the 
letter itself, would have attached no moi*e 
weight to the statement it contained than 
did the president. There was in this case no 
'voluminous mass' of testimony to act upon, 
but a solitary letter" (meaning the said letter 
of the plaintiff) "unsupported by concurrent 
information or by the particular credibility 
of the relator." (Meaning that the said let- 
ter of the said plaintiff was unsupported by 
the particular credibility of the plaintiff.) 

By reason of all which premises the plain- 
tiff is the worse and hath damages to the 
value of $30,000. 

The following are the pleas of the defend- 
ants: 1st. Not guilty in the manner and 
form, &c., of the matter alleged against them 
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in the declaration. 2d. And for a further 
plea as to the words of the alleged libel as 
charged in the second count, defendants ad- 
mit the publication thereof, and justify pub- 
lishing the same because defendants say that 
it is true. 3d. And for a further plea they 
admit the publication of the words as stated 
in the third count and justify the publishing 
the same because they say it is true. 

The plaintiff, through his counsel, offered 
evidence of the publication charged in the 
declaration, and the evidence of Jlr. Adams 
as follows, taken de bene esse: "Dr. Mayo 
did exhibit to him certain documents, and 
stated to him the manner in which he became 
possessed of them. They formed a part of 
many lettei-s which Dr. Mayo had written to 
President Jackson from the commencement 
or a very early period of his administration 
down to nearly its close; that a bundle of 
those lettei-s, shortly before the expiration of 
the presidency of Geneml Jackson, had been 
returned to him, Dr. Mayo, by order of Presi- 
dent Jackson. That the letter from Presi- 
dent Jackson to Mr. Fulton was included in 
the bundle, and that he never had seen it 
before the receipt of the bundle. That Dr. 
Mayo, in communicating this paper to him 
(Mr. Adams), did make some observations to 
him expressive of his own sense of duty 
to make these documents public; that he did 
subsequently receive a written communica- 
tion from Dr. Mayo conveying to him copies 
of the papei-s referred to; and that Dr. Mayo 
never left with him any of the original 
documents or letters referred to, but only 
exhibited them to him for perusal." 

The defendants, through their counsel, pro- 
duced a pamphlet admitted to have been 
published by the plaintiff, and offered to read 
certain passages therefrom for the purpose 
of proving that plaintiff represented and set 
'forth a certain aflSdavit of General Jackson 
in relation to the manner in which plaintiff 
had obtained possession of the letter mention- 
ed in Mr. Adams' evidence, and that the 
plaintiff therein denied the truth of said uf&- 
davit, and stated the manner in which he 
did get possession of said letter. And the 
defendant's counsel, in offering to read the 
part of said publication containing said affi- 
davit of said Jackson, stated they did not 
offer to read the same as a deposition or 
affidavit admissible as evidence of the facts 
it states, but only as evidence of what the 
plaintiff had stated, that General Jackson 
had sworn to, and of what the plaintiff said 
in answer to or in relation to what General 
Jackson had sworn to. 

But THE COURT refused to allow the same 
to be read, which refusal was excepted to by 
the counsel of the defendants. 

The following prayers were gi-anted by 
THE COURT: 

1st The declaration in this case charging 
the libel as laid to consist in charging the 
plaintiff with purloining a certain paper, to 
which the defendants have pleaded not 
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guilty, it is not competent for the defendants 
to prove the truth of said libel in this action 
even in mitigation of damages. But the de- 
fendants may prove the truth of any other 
improper way of getting possession of such 
paper by the plaintiff, or any improper use 
of such paper by plaintiff, known to the de- 
fendants, at the time of the publication. 

2nd. The defendants having pleaded justi- 
fication to the second and third counts of 
the declaration averring the truth of the libel, 
it is essential for the defendants to prove to 
the satisfaction of the jury the truth of the 
alleged libel with the inuendoes as laid in the 
declaration. 

3rd. It is not competent for defendants, in 
sustaining the issue on their part on the pleas 
of justification, to give any evidence in miti- 
gation of damages, if the jury shall believe 
from the evidence that the plea of justifica- 
tion was not made out by proof. 

4th. It is not competent for the defendants 
to give evidence under the second and third 
pleas, if the jury shall believe the pleas aver- 
ring the truth of said alleged libel not to be 
sustained, nor any evidence to disprove the 
malice which the law infers from the original 
publication of the alleged libel and from the 
retention of the same in tlie pleas of justifi- 
cation. 

5th, That the only part of the declaration 
to which it is competent to defendants to 
give any evidence to disprove malice or in 
mitigation of damages, is the first count, and 
the jury are not to regard any facts as 
amounting to a negation of malice or as miti- 
gating the damages, unless the jury shall be 
satisfied from said evidence that said facts 
actually existed and were known to defend- 
ants before and at the time of the alleged 
publication. 

6th. If the jury shall believe from the said 
evidence that the defendants actually publish- 
ed the libel as laid in the first count of the 
declaration and that facts therein averred 
and the inuendoes in said first count men- 
tioned are true, then the jury must find for 
the plaintiff upon the issue in that count, 
but the amount of damages is a matter for 
the judgment of the jury. 

But the jury, before they can find a verdict 
for the plaintiff on said first count, with any 
damages, must be satisfied from the evidence 
that it was known to the defendants at the 
time of said publication that the plaintiff 
was the person who had delivered the letter 
to Mr. Adams. And if they find that the de- 
fendants had that knowledge at that time, 
they must be further satisfied by the evi- 
dence that the defendants intended to de- 
scribe and point out the plainuff in said 
publication as the person charged thereby. 

The following prayer was refused by THE 
COURT: 

Nor is it competent under pleas of justifica» 
tion for the defendants to give in evidence 
the use made "by the plaintiff of the said 
letter after it came to his hands as evidence 
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of the truth of the libel laid in the second 
and third counts. 
Verdict for the defendants. 

The plaintiff, through his counsel, Coxe 
and Bradley, moved for a new trial— Be- 
cause the court mistook the law. Because 
illegal testimony was admitted on the part 
of the defendants. Because the verdict was 
against law and against the evidence; and 
because of newly discovered evidence ma- 
terially affecting the merits of the case. 

The motion was overruled by THE COURT. 

THRUSTON, Circuit Judge, absent 
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Case Wo. 9,355. 

MAYO V. SMITH et al. 

[5 Cranch, 0. C. 569.] i 

Circuit Court District of Columbia. Nov. 
Term, 1839. 

Bail in Civil Cases— Action of Libel— Amoust 
OF Damages Alleged. 

In an action upon the case for a libel, the dam- 
ages were laid at twenty thousand dollars, and 
the plaintiff in his affidavit averred damages to 
the same amount; the court required the bail to 
justify to the amount of five hundred dollars 
only. 

Case for libel. Damages laid at ?20,000. 
The plaintiff's affidavit to hold the defendants 
[Thomas J. Smith and P. S- Myer] to special 
bail stated that the defendants, on the 26th of 
March, 1839, "in a certain newspaper, called 
'The Metropolis,' in the publication of which 
the said Smith and Myer were then and there 
concerned, published of and concerning" the 
plaintiff [Robert Mayo] "a certain false, scan- 
dalous, and malicious libel, headed 'Dr. Mayo 
and the Intelligencer,' which said libel is here- 
to annexed," &c. "And this deponent also 
saith that he is informed and believes, that 
said Smith has no intention of remaining in 
the District of Columbia, but is about to de- 
part from said district for the Southern States. 
He further saith, that by the publication of 
said libel he hath incurred and sustained dam- 
ages to the amount of $20,{M)0. 

Mr. Hoban and Mr. Key moved for leave to 
appear for the defendant without special bail; 
or that the bail demanded should be mitigat- 
ed, and cited Jones v. Kelly, 17 Mass. 115, 
and 2 Wheel. Abr. 54. 

R. S. Coxe and Messrs. Brent & Brent con- 
tended that the affidavit of the plaintiff was 
conclusive; that the libel is atrocious. The af- 
fidavit is positive that the defendants publish- 
ed it in the newspaper in which they were 
concerned, and that the plaintiff has thereby 
suffered damages to the value of §20,000, The 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



plaintiff's counsel cited the case of Barrel! v. 
Simonton [Case No. 1,041], in this coxu't, at 
May term, 1826, where bail was refused in an 
action for a malicious arrest, only on the 
ground that the action in which the plaintiff 
was arrested was not then terminated; and the 
case of McDonald v. Little [Id. 8,760], in this 
court, and the case of Doyne v. Barker [Id. 
4,055], at November term, 1834, in which bail 
was required, in slander, in $700, upon an af- 
fidavit of the plaintiff's belief that she ha*l 
suffered damage to the value of $3,000. 

THE COURT (THRUSTON, Circuit Judge, 
absent), in the present case, said they would 
be satisfied with bail who could justify in 
$500. 



Case Wo. 9,356. 

MAYO et al. v, SNOW et al. 

[2 Curt. 102; i 17 Law Rep. 494.] 

Circuit Court D, Massachusetts. Oct., 1854. 

Shipping — Liability of Owner — Supplies — Uox- 

TRACT WITH MASTER— OwNEB FOR VOYAGE. 

1. Where a master of a fishing vessel agreed 
with the managing owner to take her for the 
season and go to the "Banks" codfishing, the 
owners to have one quarter of the fish and oil, 
and three eighths of lie bounty; the residue to 
belong to himself and his crew, and to be ap- 
plied first to pay the hills, and then any balance 
remaining to be divisible among the master and 
crew; the master to have the vessel fitted where 
he pleased, and have the fish cured by whom he 
should choose; and the master hired the crew 
and purchased the provisions and supplies for 
the voyage. It was held, that, on these facts. 
he was owner pro hac vice, and that he, and 
not the general owners, was responsible for the 
"small generals." 

[Cited in Flaherty v. Doane, Case No. 4,849; 
I^ox v. Holt, Id. 5,012.] 

2. The statute of 1813 (3 Stat 2. § 1) furnishes 
no ground for a distinction in this respect be- 
tween codfishing and other voyages. 

3. Although the master is owner for the voy- 
age, the general owners may, nevertheless, be 
liable for supplies, upon the ground of an agency 
for the owners to procure them, arising out of 
the particular terms on which he hires the vessel. 

4. And here the owners were liable for cer- 
tain articles, because, by the contract of letting 
to the master, they were to procure and pay for 
such articles before the beginning of the voy- 
age; and tliey having authorized him to buy 
them, it was considered that they made him their 
agent therefor, not because he was master, but 
by virtue of the particular authority so given. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

[This was a libel in admiralty by Joshua C. 
Mayo and others against Jesse Snow and 
others, owners of the Lydia & Polly, to re- 
cover the price of certain supplies. Fiom a 
decree of the district court in favor of re- 
spondents (case unreported), libellants ap- 
peal.] 

William Brigham, for appellants. 
H. A. Scudder, contra. 

1 [Reported by Hon. B. R, Curtis, Circuit Jus- 
tice.] 
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CURTIS, Circuit Justice. Tliis is a suit in 
"the admiralty, against tlie owners of the fisli- 
ing schooner Lydia & Polly, to recover the 
price of supplies furnished to that vessel by 
the lihellants. The supplies were of three 
kinds: first, ship-chandlery; second, that 
■class of articles commonly called in the fish- 
ing business, "great generals;" third, what 
are denominated in that business "small gen- 
erals." For the amount of the first two, the 
respondents made a tender before suit, which 
they pleaded in their answer, and the district 
couit found it to be suflBlcient. In that re- 
spect, with the exception of one item, the de- 
cree of that court has not been seriously con- 
tested, and I see no reason to disturb it. 2 

Upon the question of the liability of the re- 
spondents for the "small generals," it is nec- 
essary to ascertain their relation and that of 
the master to the vessel, when the supplies 
were procured. The libellants have produced 
the testimony of the master, and he is the 
sole witness in the cause. He testifies, that 
about the last of February, 1853, he agi-eed 
with the managing owner of the vessel, to 
take her for the season and go to the "Banks" 
•codfishing; that the owners were to have one 
■quarter of the fish and oil, and three eighths 
of the bounty; the residue was to belong- to 
himself and his crew, and to be applied^ 
first, to pay the bills, and then any balance 
remaining would be divisible among himself 
and the crew: that he was to have this ves- 
sel fitted where he pleased, and have the fish 
•cured by whom he should choose; that he 
hired the erevf, and purchased the provisions 
and supplies for the voyage. 

Upon these facts, it is clear the master 
was the owner pro hac vice, and he, and not 
the general owners, was responsible for the 
"small generals." Webb v. Pierce [Case No. 
17,320]. The libellants however, insist, that 
though this may be the law generally, it is 
not applicable to vessels engaged in the cod- 
fishery under the acts of congress, or that 
If it is, the special facts of this case take it 
out of that general rule. It is certainly true, 
that though a master be owner for the voy- 
age, the general owners may nevertheless be 
liable for supplies, upon the ground of an 
agency for the owners to procure them, aris- 
ing out of the particular terms on which he 
hires the vessel. This case affords an illus- 
tration. For what is called the ship-chandlery 
bill, the owners are liable in this ease; be- 
<;ause, by the contract of letting to the mas- 
ter, the owners were to procure and pay for 

2 The liability of the respondents for the 
■"gi-eat generals" and the ship-chandlery bill was 
not contested by them here or in the court be- 
low; and they had offered to pay for the same 
before, and in their answer; and I am informed 
that in the district court, Sprague, J., on the 
■question of tender, held, that an offer to pay, 
made in good faith, with undisputed ability and 
readiness to perform, renewed in the answer in 
■court, was a good and sufficient tender in the 
admiralty, although ori^nally accompanied with 
a request for a receipt, and although the money 
was not subsequently brought into court. 



these articles before the beginning of the 
voyage, and when they authorized the master 
to buy them, they thereby made him their 
agent for that purpose; not because he was 
master, but by force of the particular author- 
ity thus given to him. But, aside from such 
an authority, I do not find any distinction, 
as to ownership pro hac vice and its conse- 
quences, between fishing and other voyages, 
and none appears to have been made in any 
case which I have seen. I have been referred 
to the ease of Harding v. Souther [307], de- 
cided by the supreme court of Massachusetts 
in 1853, and not yet reported, in which it was 
held that the general owners of a vessel en- 
gaged in the mackerel fishery, were liable for 
the wages of the cook. But I understand, 
that decision rests upon the principle above 
indicated; that, without regard to who was 
owner for the voyage, the usages of the busi- 
ness included authority to the master, to hire 
a cook on account of, and to be paid by, the 
general owners. 

It was suggested that the language of the 
act of 1813, c. 2, § 1 (3 Stat 2), implies that 
the owners have the control of the crew. 
But the word owner, occurring in connection 
with the discharge of the crew, may well 
mean owners pro hac vice. And if it be 
taken to mean the general owners, it does not 
prove that congress intended to prohibit 
such a letting of the vessel to the master, as 
would make him the temporaiy owner, as to 
tliird persons furnishing supplies. This is a 
subject which does not seem to have been at 
all within the view of congress; and I think 
it would not be safe or warranted to declare 
it was intended to make a distinction be- 
tween fishing and other vessels in this par- 
ticular. In Winsor v. Outts, 7 Greenl. 261, 
and Houston v. Dai'ling, 4 Shep. [16 Me.] 413, 
the supreme court of Maine has applied to 
the owners of fishing vessels, the same rule 
of law as is applied to the owners of other 
vessels; and I consider it coiTect to do so. 
Nor do I find any thing in the circumstances 
of this particular case to take it out of the 
general rule. There are some loose state- 
ments by the master, mostly made in answer 
to very leadiiig interrogatories, concerning his 
having received directions from the managing 
owners as to hiring men and furnishing sup- 
plies. But I am satisfied^ by a careful con- 
sideration of his evidence and of the sur- 
rounding circumstances, that what was said 
was advisory merely, and was not intanded, 
and ought not to be taken, to change the sub- 
stantial relation of the parties, or to confer 
on the master an authority to purchase the 
"small generals" supplies, on the general own- 
ers' account. As to the item for money bor- 
rowed, the master had no authority to bor- 
row money as the agent of the owners; and 
if he, in fact, applied some of it to pay for 
articles which he purchased for the owners, 
he also had credit for what he thus paid in 
his account with the owners. He must be 
taken to have borrowed it on his own account. 
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and applied a part, as his own money, to the 
owners' use. 

Decree affirmed, with costs fox* the respond- 
ent. 



Case JSSo. 9,357. 

MAYO V. TAYLOR. 
[A state case. See 8 Chi. Leg. News, 10.] 



MAYO (UNITED STATES v.). .See Cases 
Nos. 15,754 and 15,755. 

MAYO (VOSE v.). See Case No. 17,009. 



MAYOR, ETC., OP. 

[Note. Cases cited under this title will he 
found arranged in alphabetical order under 
the names of the cities; e. g. "Mayor, etc., of 
Baltimore v. Pittsburgh & G. R. Co. See Bal- 
timore v. Pittsburgh & C. R. Co."] 



Case No. 9,358. 

MAYOR AND COMMONALTY v. COOKE 
et al. 

[1 Cranch, 0. C. 160.] i 

Circuit Court, District of Columbia. March 26, 
1804. 

Bail — Civil Cases— Chancery Attachmest. 

The defendant cannot appear to a chancery at- 
tachment in Virginia, without giving bail. 

Motion by Mr. Simms and C. Lee, for de- 
fendants [Stephen Cooke and others], to ap- 
pear on a chancery attachment, without giv- 
ing security according to Act Va. 1792, c. 78. 
(1) Because Dr. Cooke has so much real estate 
in town; (2) because the attachment is for 
taxes, and taxes can only be recovered by 
distress and sale. 

Appearance refused without security. 



Case Wo. 9,359. 

MAYOR AND COaiMONALTY v. MOORE 
et al. 

[1 Cranch, C. C. 193.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Deeds— Escrow— Condition op Delivery — Bt 

TVnOM COXDITION PERFORMEn. 

It is not necessary, to the delivery of a deed 
as an escrow, that the obligee should be privy 
to its delivery, nor that the thing to be per- 
formed, as a condition of the delivery, should be 
a thing to be done by the obligee. 

[Action by the mayor and commonalty 
against Thomas Moore and his sureties, 
Charles Simms and Thomas Swann.] 



1 [Reported by Hon, William Cranch, Chief 
Judge.] 



Debt, on an auctioneer's bond. Plea, 1st, 
non est factum, and 2d, delivered as an 
escrow, to be his deed, if also executed by 
"William Hodgson and Peter Sherran, who 
did not execute it. Issue to the 1st plea; 
special demurrer and joinder to the 2d plea, 
because, 1st, the plaintiffs were not privy to 
the delivery as an escrow; 2d, the thing to 
be performed is to be done by strangers and 
not by the plaintiffs. 

E. J. Lee, for plaintiffs. The obligee must 
be privy and consent to the conditional de- 
livery. It does not appear that Cleon Moore, 
to whom it was delivered as an escrow, was 
authorized by the plaintiffs to receive it as 
such. It must be on condition that the 
plaintiflfs do something. Shep. Touch. 13, 
57; Vin. Abr. 27. But here the condition 
was to be performed by strangers. 

Ml*. Simms. If Cleon Moore had no au- 
thority to receive the deed, then it is neither 
a deed nor an escrow. 

THE COURT overruled the demurrer. 
KILTY, Chief Judge, contra. 

Thereupon J. Lee moved the court to strike 
out the judgment, and for leave to withdraw 
the demurrer, and to file general replications 
to the pleas, which was granted upon pay- 
ment of the cost. FITZHUGH, Circuit 
Judge, doubting whether the demurrer could 
now be withdrawn. 

Upon the trial of the issues, E. J. Lee 
asked Cleon Moore, the subscribing witness, 
whether his name was signed by himself, to 
which he answered in the affirmative, but 
was not asked as to the deliveiy of the deed. 
The attestation was thus: "Sealed and de- 
livered in presence of Cleon Moore." 

Mr, Simms prayed the court to instruct tlie 
jury that there was no evidence of the de- 
livery of the deed, 

THE COURT gave the instruction. It be- 
ing no more than proving the handwriting 
of the subscribing witness, while he was liv- 
ing, and within reach of the process of the 
court. 

Verdict for defendants. 



Case "No. 9,360. 

The MAY QUEEN. 

[1 Spr. 588; i 23 Law Rep. 658; 44 Hunt. Mer. 
Mag. 626.] 

District Court, D. Massachusetts. Feb., 1861. 

Seamen — Wages — Employed in Towing — Lien — 
To What It Extends. 

1. The mate and engineer of an enrolled steam- 
er, employed in towing vessels in and about tlie 
harbor of Boston, have a maritime lien upon the 
steamer for their wages. 

[Cited in Raft of Cypress Lfegs, Case No. 11,- 
527; The Sarah Jane, Id. 12,349; The At- 
lantic, 53 Fed. 608.] 

1 fReported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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2. Sucli lien extends to the boiler, notwith- 
standing the claim of the makers, who put it 
into the steamer, under an agreement that it 
should continue their property, until paid for, 
with a right to remove it, should any instalment 
be overdue; and instalments are unpaid and over- 
due. 

[Cited in The John Farron. Case No. 7.341; 
The Charlotte Vanderbilt, 19 Fed. 220; 
Blowers v. One Wire Rope Cable, Id. 44S; 
The James H. Prentice, 36 Fed. 781.] 

3. The lien of the seamen is not impaired by 
knowledge of such agreement. • 

The libellants, the engineer and mate of a 
tow-boat, sue for wages, and several parties 
come in as claimants for certain portions of 
the steamer, and for the proceeds, as mort- 
gagees. Benjamin F. Rogers comes in, by 
•petition, claiming to hold a mortgage, and to 
be paid the same out of the proceeds. M'Kay 
and Alders also come in, alleging that they 
put a boiler into the steamer, which they still 
own, by virtue of an agreement in writing, 
of the tenor and effect stated in the opinion 
of the court, on record at the custom-house, 
where the steamer is enrolled; that this agree- 
ment was made with Walter F. Dodge, the 
master and owner, and -was known to the 
libellants; that the boiler is stiU their prop- 
erty, and not liable to process. 

R. D. Smith, for libellants. 

C. T. Russell & Chas. Houghton, for M'Kay, 
cited the following authorities: IsL As to the 
seiTice being maritime: Curt Merch. Seam. 
5, 353; 1 Pars. Mar. Law, 477, 489, 490; 2 
Pars. Mar. Law, 583-585; Packard v. The 
Louisa [Case No. 10,652]; The Phoebus, 11 
Pet [36 U. S.] 183; Phillips v. The Thos. 
Scattergood [Case No. 11,106]; Thackarey v. 
The Farmer of Salem [Id. 13,852]; Smith v. 
The Pekin [Id. 13,090]; Gurney v. Crockett 
[Id. 5,874]; The Amstel [Id. 339]; 1 Stat 132; 
Act July 20, 1790, § 6; The Canton [Case No. 
2,388]; 1 Kent, Comm. 379, note 2d. As to 
the ownership of the boiler: Coggill v. Hart- 
ford & N. H. R. Co., 3 Gray, 545; Sargent 
V. Metcalf, 5 Gray, 306; Blanchard v. Child, 
7 Gray, 155; Burbank v. Crooker, Id. 158. 



SPRAGUE, District Judge. Two questions 
have been raised. 1st Whether this service 
was in its character maritime; and 2d. Wheth- 
er, if the libellants have a lien upon the ves- 
sel, it attaches also to the boiler, notwith- 
standing the claim of M'Kay and Alders. 

As to the first, this steamer is about eighty 
tons burden, and duly enrolled as an Ameri- 
can vessel, was built at Philadelphia, was 
subsequently found at Bucksport, Maine, and 
afterwards in Boston. Her employment, dur- 
ing the time which the libellants -were on 
board, was that of a steam tug, towing ves- 
sels in and near the harbor of Boston; gen- 
erally within, but sometimes going beyond, 
the light, upon the high seas. The whole em- 
ployment Tvas upon tide-waters. No part, not 
even loading or unloading of a cargo, was 
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upon land. It 'certainly is not necessary that ■ 
the service should have been upon the high 
seas, in order to be maritime. That idea is, 
indeed, thrown out in Thackarey v. The Far- 
mer of Salem [Case No. 13,852], but the same 
judge decided in Smith v. The Pekin [Id. 13,090] 
that a voyage between two ports in the Dela- 
ware river was maritime; and there are several 
similar decisions. It is urged that the libel- 
lants lived on shore, but prior to the 18th 
of October, Taylor, the mate, lived wholly on 
board of the vessel, and Douglas, the en- 
gineer, took his meals on board, but slept on 
shore, except when his services were re- 
quired at night, which was not often. After 
the 18th of October, both lived on shore, ex- 
cept dining on board. If it were doubtful, 
from the other evidence, whether the em- 
ployment of the libellants was on land, or on 
the sea, the circumstance of their living on 
shore might be material; but the other evi- 
dence is not equivocal, and the living on 
shore is by no means a decisive criterion. 
Pilotage, for example, is 'a maritime service, 
and yet the pilot not unfrequently lives on 
shore. He may pilot vessels only outward 
bound, going on board and returning the same 
day, eating and sleeping in his own house, 
and follow this employment from day to day, 
or only occasionally, and yet each act of 
pilotage would be a maritime seivice. Ho- 
bart V. Drogan, 10 Pet [35 U. S.] 120. 

Indeed, such is the rapidity with which pas- 
sages are now made, that a steamer may run 
by daylight, on the high seas, from state to 
state, and yet the officers may sleep and take 
their meals on shore. 

In Gurney v. Crockett [Case No. 5,874], 
Betts, X, decided that merely moving a ves- 
sel from one anchorage to another, in the 
harbor of New York, was a maritime service. 
The present case comes within the principles 
laid down in The Canton [Id. 2,388]. 

One of the libellants was the mate, and the 
other the engineer, of this steamer. Some 
question has been made, as to the tatter's 
having the lien of a seaman. But engineers 
aie as essential to the navigation of a steam- 
er, as mariners who manage the sails are to 
the navigation of a sailing vessel; both con- 
trol the motive power, and are equally en- 
titled to the rights of a seaman. 

I am of opinion, that both the libellants 
have a lien upon this vessel, for the amount 
of their wages. 

Does this lien attach to the boiler, notwith- 
standing the claim of M'Kay and Alders? 
They were the makers of the boiler, and put 
it into this steamer, imder an agreement with 
Dodge, her owner, that it should remain their 
property, until fully paid for, and that, if 
any instalment of the pmrchase-money should 
be overdue, they should have a right to re- 
move it. It has not been paid for, and the 
instalments are overdue, and they now claim 
to remove it As between them and Dodge, 
they have a right to do so; and it is contend- 
ed that they have the same right against 
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the libellants, at least, as to that part of 
their wages which were earned after they 
had knowledge of the claim of M'Kay and 
Alders. 

This boiler was in the steamer, fastened in 
the usual manner, to her timbers, and imited 
with her machinery, and constituted the sole 
motive power, at the time these libellants 
entered upon their service. There is no color 
for saying, that they had any knowledge of 
the claim of M'Kay and Alders, prior to the 
nth of November; and, even then, there was 
no notice by M'Kay and Alders, that they 
should hold the boiler, as against the sea- 
ment nor is there any evidence of an agree- 
ment, either express or implied, by the libel- 
lants to waive their lien, or relieve the boiler 
therefrom; the most that can be said is, that 
they had information, which might put them 
upon inquiiy, as to the agreement under 
which the boiler was put into the boat, by 
Its makers. But, if they had made such in- 
quiry, and had obtained actual knowledge of 
the agi-eement between M'Kay and Alders on 
the one part, and Dodge on the other, it 
would not have impaired their security. When 
the makers of the boiler put it into, and made 
it a pait of, this steamer, essential to her 
navigation, and left her under the exclusive 
control of her owner, they subjected that 
part of the steamer, in common with all 
other parts, to the lien of all seamen whom 
the owner might employ, in her navigation. 
If M'Kay and Alders had owned the whole 
vessel, and had made precisely the same 
agreement in regard to her, and let her go 
into the possession and control of Dodge, 
there Is no doubt that seamen employed by 
him would have security upon the vessel. 
So, if they had owned an undivided portion. 
And it can make no difCerence, that the part 
of the vessel which they owned was physical- 
ly separable; otherwise, the sails of a vessel 
might be withdrawn from a seaman's lien, 
by the sailmaker who furnished them; the 
rigging by the rigger; spars by the sparmak- 
er; the rudder by the carpenter; and so of 
every separable portion, until nothing might 
be left for the security of the mariners but a 
condemned and worthless hulk; and, with 
equal reason, that also might be withdrawn 
by any person who had furnished it, upon 
condition of retaining the ownership, until 
paid for. Seamen are not bound to inquire 
into the ownership of a vessel, on board of 
which they sei-ve; and if they know the gen- 
eral owners, in whole or in part, and know 
also, that those with whom they contract have 
only a special ownership and control for the 
time being, it does not impair their lien upon 
the M'hole vessel. 

The mortgagees do not interpose any claim, 
as against these libellants. Decree for wages 
and costs. 
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MAYSHEW et al. v. TERRY. 

FRANKLIN v. SAME. 

[1 Spr. 584.] 1 

District Court, D. Massachusetts. Feb., 18C1. 

Seamex— Wages— Discharge— Shipping AuTicLES 

— WhaijIxg Voyage — Novel Pkovisions 

— Share. 

1. A seaman, during a sea- elephant voyage, 
was discharged abroad, and received from the 
master a written order, directing the owner to 
pay him his share of all the proceeds of the voy- 
age: JSdd, that reference was to be had to the 
shipping articles, not only to ascertain the lay 
set against the name of the seaman, but also 
the mode of computation, by which the amount 
of his share was to he determined. 

2. During such voyage, the seaman agreed to 
take his discharge, and to enter into the serv- 
ice of another ship, but he being wholly in the 
power of the master, and not allowed the option 
of completing his first voyage, held, that he was 
not bound by tlie terms of the discharge, or of 
his new shipment, as to the rate of his compensa- 
tion, 

3. In such case, the seaman is entitled to a 
quantum meruit, for the whole time of his serv- 
ice, for both ships, to be apportioned between 
them. 

4. The shipping articles were in the usual 
printed form for whaling voyages, with an ad- 
ditional clause in writing, containing novel pro- 
visions as to the mode of computing the shares 
of the seamen: Meld, that the seaman was not 
bound by such new provisions, they not having 
been made known 'o him at the time of the 
shipment. 

In admiralty. 

E. L. Barney, for libellants. 

A. S. Cushman, for respondents. 

SPRAGUE, District Judge. These two li- 
bels, against the owner of the ship Samuel 
Robertson and the ship Arab, have been 
heard togethei*. They are brought to re- 
cover compensation for services rendered in 
two sea-elephant voyages. In the summer 
of 1856, the ship Samuel Robertson sailed 
from Fairhaven, with a small schooner, as 
a tender, bound for the South Pacific Ocean, 
for the purpose of taking sea-elephant oil, 
at Desolation Isle. The schooner was lost, 
and the enterprise could not be prosecuted, 
without another tender. There was no har- 
bor, or other place, where the ship could 
lie, within a hundred miles of Desolation 
Isle. The tender was used for the purpose 
of killing the animals at the island, and 
conveying the blubber, or oil, to the ship. 
Another schooner, called the Oxford, sailed 
from Fairhaven on the 17th day of July, 
1857, to take the place of the tender, which 
had been lost. On her passage, she put 
into Fayal, and there, on the 5th day of 
August, 1857, the libellants were shipped. 
They were natives of that island, and had 
always resided there, and were ignorant of 
the English language. They signed the 



i [Reported by F. B. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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shipping articles, wliicli had been made at 
Fairhaven, and Tvere the usual printed arti- 
cles for a whaling voyage, with the addition 
of a written clause, adapted to the novel 
and peculiar character of this voyage. Their 
lay, as entered against their names, was 
one two-hundredth; but the written clause 
provided tliat the Oxford was to be a tender 
to the Samuel Robertson; that the lay 
should be calculated on only seventy per 
cent of the proceeds of that ship's voyage; 
and that they should have only such part 
of their lay, as the time they served was 
of the whole time of the Samuel Robert- 
son's voyage. There is no proof that this 
new clause was read or explained to these 
libeDants; the evidence, at most, only shows 
that they were informed that the Oxford 
was to be a tender to the ship, and that they 
were to have a two-hundredth lay of the 
ship's voyage. 

The Oxford, with the libellants on board, 
arrived in due time at Desolation Isle; and 
the libellants, with others of the crews of 
the Oxford and the Samuel Robertson, con- 
tinued to serve, on shore and on board of the 
schooner, until the ship was filled with oil, 
which was in May, 1858. 

It was the purpose of the master of the 
ship, to leave the Oxford at the island, with 
an adequate crew, to continue the killing of 
the sea-elephants, and securing their oil, 
while the Samuel Robertson should make a 
voyage to the United States and return, or 
send out another ship in her stead. 

The libellants were among those who re- 
mained; and on the 10th of May, 1858, 
they signed articles for the ship that should 
be sent out, at a one-hundred-and-forty-fif th 
lay; and at the same time, each of the li- 
bellants received from the master an order 
on the owner of the Samuel Robertson, to 
pay him "his share of all oil, bone, &c., turn- 
ed out by the ship Samuel Robertson." 

The Samuel Robertson did not return to 
the island; but the Arab, in her stead, sail- 
ed from Fairhaven on the 14th day of Sep- 
tember, 1858, and arrived at the island in 
due time, and remained until she had ob- 
tained a full cargo of oil, when she and the 
Oxford, with the libellants on board, sailed 
for the United States, where they arrived in 
April last. 

Several questions have arisen, as to the 
amount which the libellants are entitled to re- 
cover. If their claim is governed by the 
express terms of the articles, they would 
each be entitled to only such proportion of 
one two-hundredth' part of seventy per cent, 
of the proceeds of that voyage, as the timer 
they served the Samuel Robertson bore to 
tlie whole time she was absent from Fair- 
haven; the time of such service being about 
nine months, and the time of such absence 
being about twenty-six months. This would 
give them about five dollars a month, and 
leave them somewhat in debt to that ship, 
for clothing and other necessaries. But it 
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is urged, that the order given by the master, on 
the 10th of May, is for their share of all oil, 
bone, &c,, and that this means that they 
were to have one two-hundredth of the 
whole proceeds, and not of seventy per cent., 
for a part of the time, as stated in the arti- 
cles. This construction cannot be maintain- 
ed. The order says nothing of one two- 
hundredth or of a seventieth, but merely 
directs the owner to pay each libellant his 
share of all the proceeds, «S:c. In order to as- 
certain his share, we must look at the arti- 
cles, and there we find that it is one two- 
hundredth of seventy per cent, reckoned in 
proportion to the time of service. It is in- 
sisted that the libellants are not bound by 
the terms of the articles, and the order 
founded thereon. 

. It is quite clear, that the new and pe- 
culiar clause in the articles was not obliga- 
toiy upon them, because it was never made 
laiown to them. But previously to the 10th 
of May, 1858, they had become acquainted, 
both with the character of the enterprise, 
and the terms of the articles. They then 
received their discharge from the Samuel 
Robertson and accepted the order given by 
the master on the owner, and signed the new 
articles for the ship Arab. The agreement 
by which they were discharged from the 
first ship, was a new contract as was also> 
that by which they engaged in the service 
of the second ship; and if these conti-acts 
were entered into voluntarily, and under- 
standingly, for an adequate consideration, 
they were binding upon the seamen. But 
it is contended, that they were not made 
voluntarily. By their original shipment, the 
libellants had a right to continue with the 
Samuel Robertson, and return with her to 
the United States; and there is evidence 
that they claimed that right, and that the 
master refused to permit them to do so, but 
insisted, even with threats of violence, that 
they should remain with the Oxford, and 
continue their labore for the ship that was 
to make the second voyage. The circum- 
stances of this case render this evidence en- 
tirely credible. ^ 

In May, when the Samuel Robertson was 
about to leave, these men had been more 
than six months at the island, and had be- 
come fully acquainted with the nature of 
the service into which they had been, drawn. 
The sea-elephants were Mlled by spears, on 
various parts of the island, whose name- 
Desolation— fitly describes its condition; en- 
compassed by floating ice; and after taking 
the blubber from the animal, wherever kill- 
ed, it was carried by the men, on their backs, 
over blocks of ice, and other impediments, 
with great toil and exposure, to their hut 
on shore; and then, either the blubber pre- 
served, or the oil extracted, and put into 
casks. With no comforts or provisions, ex- 
cept what the little schooner, or their hut 
on shore, afforded, and subjected to such 
severe and repulsive labor, it is not easily 
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to l>e beliered, that these young men, natives 
of Fayal, who had previously linown only 
the fruitful soil and genial climate of the 
Azores, would have consented to see the ship 
depart, and continue such services for the 
uncertain period of the return of another 
ship. 

I am fully satisfied that the whole ar- 
rangement, by which they were discharged 
from the Samuel Robertson, and entered in- 
to the sex'viee of the Arab, was made under 
duress. They were in the power of the 
master of the Samuel Robertson; and the 
option of coming in that ship to the United 
States was not allowed to them. They 
have a right, therefore, to set aside the 
agreement made at Desolation Isle, and are 
entitled to recover a quantum meruit for 
their services, from the time they shipped 
at Fayal, until the time of their discharge 
in the United States, to be apportioned in 
these two actions, according to the time 
they served for each of the ships. 

The libel makes no claim for a wrongful 
discharge from the fii-st voyage, but aslcs 
only compensation for services rendered. 
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MAZE V. MILLER. 

[1 Wash. 0. C. 328.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1806. 

Paymest — Receipt — Effect of — Notes — Re- 
ceived IS Satisfaction — Notice. 

1. A receipt for so much money, is only evi- 
dence of a payment, which may be explained by 
parol, or other proof. 

[Cited in Frick v. Algeier, 87 Ind. 256. Ap- 
proved in Ryan v. Rand. 26 N. H. 15. Cited 
in Kelly v. Perseverance Bld'g Ass'n,39 Pa. 
St. 151.] 

2. If the payment acknowledged in the re- 
ceipt, turn out to be a note, bill, or the like; and, 
if the same were not paid or received in satis- 
faction, and turn out unproductive, it is no 
payment. 

[Cited in Re Hurst. Case No. 6,925.] 
[Cited in First Nat Bank of Pueblo v. New- 
ton, 10 Colo. 161, 14 Pac. 433; Frick v. 
Algeier, 87 Ind. 256.] 

3. In order to make such bill or note a pay- 
ment, it is necessary that it be received in sat- 
isfaction, and the receiver to run all risks; or, 
where the receiver has made it his own, by neg- 
lecting to give notice. 

A rule was obtained to set aside an execu- 
tion issued against the defendant, upon the 
ground, that the judgment was satisfied by 
a note of hand, given by the defendant, with 
an endorsei-, and a receipt by the plaintifE's 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under tiie 
supervision of Richard Peters, Jr., Esq.] 



attorney in fact, endorsed on the power of 
attorney, and given up to defendant, as fol- 
lows: "Received from J. Miller, the sum of 
1177 dollars, being in full, including costs 
and expenses of property he sold in Alexan- 
dria, belonging to J. Slaze." 

The note when it became due, having been 
protested, and the defendant having become 
insolvent, the plaintiff sued out execution of 
the judgment, to set aside which this motion 
was made. The affidavit of the plaintiffs 
attorney, proves that he did not receive the 
note as a satisfaction of the debt or judgment, 
and that it was not paid as such, or so intend- 
ed by defendant, as he believes; and that no 
agreement was made, tending to show such an 
intention. The defendant's attorney stated, 
that when the negotiation was made, respect- 
ing the note, he never thought upon the sub- 
ject, whether the payment was to operate as 
a satisfaction, or merely as a collateral secur- 
ity. 

WASHINGTON, Circuit Justice. After 
stating the above facts, the rules of law ap- 
plicable to this case are, that the receipt of so 
much is only evidence of a payment and sat- 
isfaction, and may be explained by parol, or 
other evidence. This was gone into, and we 
find that the note was neither paid nor re- 
ceived as satisfaction; but, to constitute a 
good plea of accord and satisfaction, both 
should be averred. The plaintiff, then, re- 
ceived a note, which proved unproductive; 
and it is clear, that it was no satisfaction of 
this debt, or a discharge of the judgment, 
unless it were received as such, and the party 
agreed to run all risks; or, by his after con- 
duct, made it his own. Rule discharged. 

See Garth. 238, note. A receipt in full, with 
full notice, is a discharge. Esp. 174. cited by 
the counsel, in favour of this motion. 
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The M. B. STETSON. 

[1 Lowell, 119.] 1 

District Court, D. Massachusetts. Dec, 1866. 

Salvage — Vessel Aground — Signal op Distress 
— Is Peril — Benefit Conferred. 

1. A vessel driven on one of the islands in Bos- 
ton harbor in the daytime set her colors union 
down, and was pulled off and towed to her dock 
by a tug, whose master had during the same 
morning, and before the vessel was beached, 
offered to tow her up for seventy-five dollars. 
Reld, a salvage service. 

[Cited in Baker v. Hemenway, Case No. 770.] 

2. Salvage is the saving of property from ex- 
traordinary sea peril, by persons not bound by any 
existing contract to render the sei*vice. A sig- 
nal of distress is evidence of such peril; and a 
vessel driven on shore in a gale, is, while the 
gale continues, in such peril. 

[Cited in The Athenian, 3 Fed. 250.] 

3. The remuneration in salvage cases is reck- 
oned with a view to the benefit conferred as 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



Cie Fed. Cas. page 1278] 



(Case No. 9,363j M. B. STETSON 



well as to the time, trouble, danger, &c., of the 
salvors, especially when the danger is still pres- 
ent or imminent. 
[Cited in The Mary E. Long, 7 Fed. 365; The 
Dennis "Valentine, 47 Fed. 666.] 

4. A bark loaded with sugar was driven on 
shore in the harbor of Boston in a severe gale 
and was promptly rescued and brought to a 
wharf, while the gale was still blowing, by a 
powerful tug. Value saved, ?33,000; salvage 
awarded, $1500. 

The bark M. B. Stetson,, on her voyage from 
Cuba, witli a cargo of sugai-s, made Boston 
harbor before daylight on the morning of the 
30th of October, 1866. The wind was blow- 
ing very heavily from the south-east, and in 
the darkness the vessel came to anchor about 
five hundred yards to windward of George's 
Island, a place nearer shore than was entirely 
prudent, if there had been an opportunity to 
choose the ground. The master thought him- 
self in no special danger, and in the course 
of the forenoon refused to take the tow-boat 
D. A. Mills to tow him to Boston at the price 
of seventy-five dollars. The vessel lay in the 
same position until soon after one o'clock in 
the afternoon, when the gale changed to the 
south-west, and increased in violence, and she 
parted her starboard chain and dragged to- 
wards the island until her stern took the 
ground, when she swung round and lay near- 
ly broadside on the beach; the tide being be- 
tween two and three hours' flood. Her port 
chain continued to hold, and had some efEect 
in preventing the bark. from getting as fast 
on shore as she might otherwise have done. 
The master immediately set his colors union 
down, and the same tug saw the signal soon 
after and promptly came to his assistance, 
and on the second trial succeeded in throwing 
a line on board, put on a very high pressure 
of steam, and after shifting the position of 
the hawser twice so that the strain would not 
pull the tug's bows to leeward, dragged the 
bark off the shore in fifteen or twenty min- 
utes, with some aid from her own crew, who 
heaved upon the port chain. When the bark 
floated the master of the tug ordered her 
chain to be cut, and then towed her to Boston. 
The whole service occupied less than two 
hours. Almost immediately upon the vessel 
being relieved the gale began to moderate, 
and before high-water it had become com- 
paratively calm. Upon examination it was 
found that the vessel had not been strained 
nor otherwise seriously injured, nor had she 
started any leak, so that the cargo was in 
perfect order. Both vessel and cargo were 
the property of the claimant and were to- 
gether valued at about thirty-three thousand 
dollare. The tug was a large and powerful 
vessel of her class, valued at about $18,000. 
The libellants demanded $5000; the claimant 
■ofCered $500. 

J. C. Dodge, for libellants. 

R. H. Dana, Jr., for claimant. The bark 
was not in much danger; she might probably 
have been hauled off at high-water by her 



own crew; the work done and risk run by 
the tug were not greater than are common in 
towage services. The master explains his 
signal by saying that owing to the relative 
position of the two vessels, the ordinary sig- 
nal for a tug, which is a color set in the rig- 
ging, could not have been seen by the D. A. 
Mills, -which was the nearest steamer from 
which he could expect assistance, and so he 
set the only signal that could be seen and un- 
derstood, which was the flag put at the peak, 
union down; but that he did not intend this 
to be taken as a signal of distress, but to at- 
tract attention. The service is one of towage 
merely, and not of salvage. The Princess 
Alice, 3 W- Rob- Adm. 140; The Albion, 2 
Hagg. Adm. ISO, note. 

LOWELL, District Judge. I cannot doubt 
that the libellants have performed a salvage 
sei-vice. Salvage is the saving of vessels or 
other property from peril at sea by persons 
not bound by any existing conti-act to render 
the service. The compensation in the absence 
of express contract is understood to be con- 
tingent upon success, but that is perhaps not 
absolutely essential to a salvage service when 
it has been rendered by request, though if 
that contingency is shown the contract is pre- 
sumed to be for salvage; the degree of peril 
is not usually important except as bearing 
upon the amount of the reward, provided it 
be something beyond the mere ordinary dan- 
gers of the seas. If there is no danger at all, 
a§* where a neutral vessel not liable to con- 
demnation by the law of nations, has been re- 
taken from a belligerent who respects and 
acts upon the law of nations, or where the 
master of a ship accepts some aid as mere 
matter of precaution or to accelerate his voy- 
age or the like, no salvage service is rendered. 
But where the vessel is in actual or apparent 
danger, or her position or condition is such 
that she may probably soon be in danger, and 
the master acts and permits others to act up- 
on that supposition, it would requh*e a strong 
case of mistake on his part to reduce the 
service rendered to something less than a 
salvage service. So that if there were here 
merely the fact of the signal seen and acted 
on, it would be very difficult to say that a 
salvage service was' not undertaken by the 
master's request I am aware that there are 
a good marfy cases in which salvage and tow- 
age have been discussed, and which have 
turned or seemed to turn upon a distinction 
between those two kinds of service, but the 
real inquh'y in those cases was, not whether 
the service, but whether the contract was for 
towage or salvage. If a tug plying in her 
usual waters takes hold of a vessel and tows 
her into port, under no express contract, the 
question is what was the implied contract. 
If the circumstances were ordinary, we may 
well infer the usual towage Oontraet; other- 
wise if the case is one quite out of the ordi- 
nary course. In this point of view the amount 
of danger may be important as a reasonable 
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test of the probable contract. It is tlius tbat 
I understand the case of Tlie Princess Alice, 
3 W. Rob. Adm. 140, and the others cited by 
the claimants. But here the eTidence of the 
acts of the parties repels the inference of a 
towage contract, and so does the situation of 
the vessel. The James T. Abbott [Case No. 
7,202]; The Reward, 1 W. Rob. Adm. 174; 
The Isabella, 3 Hagg. Adm. 427; The Charles 
Adolphe, Swab. 153. Speaking generally, it 
may be said, .that the mere fact that a vessel 
is aground is enough to show that she is in a 
situation to have a salvage service rendered 
her. No doubt grounding in a tidal harbor 
or in the Mississippi river or some similar 
place, may often be in fact one of the ordi- 
nary incidents of navigation and not enough 
of itself to show danger or disti'ess. But I 
apprehend it wUl be difficult to find an ad- 
judged case of a vessel driven ashore in a 
gale of wind, and assisted while the gale is 
still blowing, in which any doubt has been 
expressed of her being m such danger as to 
be open to salvage. 

The question of compensation remains; and 
this is always a nice and difficult question. 
Upon a careful examination of the evidence, 
I am satisfied that the property was in con- 
siderable danger, not of destruction, but of 
further damage. I cannot believe that the 
master felt then the confident security which 
he now testifies to. The gale was very se- 
vere, and the sea, considering the place, very 
high, three or four feet high, as the witnesses 
assert. It must have appeared to the master 
to be, and it was highly important that 
prompt relief should be afforded, not to save 
life, nor to save the ship from destruction, 
but to prevent damage to some extent to the 
vessel, and serious damage to the cargo of 
sugar, which, in case of a leak, must have 
been much injured. The aid was given with 
readiness and skai, and to so good purpose, 
that the small damage incurred is made a 
ground of argument to lessen its importance; 
and fairly, so far as it may tend to show that 
a longer stay on the beach would have had 
no very bad consequences, but no farther. 
On the other hand the risk was, as I have 
said, not of destruction, but of such damage 
as one or two hours more of pounding and 
straining might have caused. The bark was 
in a harbor within reach of assistance, and 
would in all probability have beeli gotten off 
at high-water, if not by her own crew, which 
I think she would not, yet by the aid of other 
vessels. The case of a vessel stranded in a 
thoroughfare, is to be distinguished from that 
of one on a lonely shore, where relief may not 
be expected, and where the first vessel that 
offers may probably be the only one available 
for the purpose. Upon this ground it has 
sometimes been said that a vessel abandoned 
in or near a much used harbor, could not be 
considered derelict in the strict sense. Nei- 
ther was the danger to the tug very consid- 
erable. There was some danger, undoubted- 
ly, arising from the high pressure of steam 



necessary to be used; and if this strain should 
break the machinery there would be great 
danger, but this was not very probable. 

What then should be the reward? Where 
a vessel on shore in such a place as this iu 
good weather is pulled off by a tug, it lias 
been held that one fair criterion of the value 
of the service is what the tug would have 
undertaken to do it for, if payment had been 
made contingent, upon success. The James 
T. Abbott [supra]. It is obvious, however, 
that this rule will not answer for all, or most 
cases, because it takes into view only one side 
of the question,— the risk, labor, and expense 
of the salvors,— without regard to the value 
of their services to the other paity. Where 
the necessity is more urgent, and no time is 
given to bargain, and to choose between dif- 
ferent offei-s, another element, namely, what 
would the owners of the property be willing 
to give rather than that the sei'vice should 
not be rendered, may fairly be looked at. 
That a steamer, usually employed at remu- 
nerative pay, in towing about a harbor, does 
not stand precisely on the same footing in 
respect to salvage, as a vessel kept on purpose 
for saving life and property, nor as a mer- 
chant or passenger steamer deviating from 
an important voyage to give aid, must also 
be admitted. The H. B. Foster [Case No. 
6,291], And in this point of view some of the 
cases concerning tow-boats find their just ap- 
plication. 

Taking into consideration all the circum- 
stances, I have concluded that a fair and ad- 
equate remuneration for this salvage service 
is fifteen hundred dollars, which is nearly 
five per cent of thb value saved. Salvage de- 
creed. 



MBACO, The. See Cases Nos. 10,7.55 and 10,- 
756. 



Case Wo. 9,364. 

In re MEAD et al. 
[28 Leg, Int, 277; i 8 Phila, 174.] • 
District Court, D, New Jersey, June 14, 1871. 
Bankbuptct — Petitioxing Creditor ~ Services 

AND CODXSEL PeES — COMMON BENEFIT 

— Docket Fee. 
1. Upon application made to the court for pay- 
ment to the petitioning creditor of ¥500 for per- 
sonal services rendered and time spent by him in 
procuring the adjudication of bankruptcy, and 
of $1000 for indebtedness incurred by him for 
the professional services of counsel in the pro- 
ceedings, and it appearing that the court had 
allowed to him payment in full for his expenses 
and costs, and that the aid rendered hy counsel 
was chiefly to enable the petitioning creditor to 
hinder the other creditors of the estate, either 
from participating in the choice of an assignee 
or in the assets of the debtor. Held, that while 
the petitioning creditor is entitled to his costs 
and reasonable expenses out of the funds of the 
estate, in procuring the debtor to be adjudged a 
bankrupt, no compensation should be made to 
him for his personal services. 



1 [Reprinted from 28 Leg. Int, 277, by per- 
mission.] 
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2. The counsel fee allowed in such cases should 
only be for the services rendered by him in 
the proceedings for the common benefit of all 
the creditors. 

3. The docket fee of $20 is only allowable in 
involuntary cases, and where there has been a 
denial and trial by jury. 

[In the matter of B. F. Mead & Co., invol- 
untary bankrupts.] 

F. H. Nye, for petitioner. 
A. G. Keasbey, for assignee. 

NIXON, District Judge. This was a case 
of involuntary bankruptcy, and the petition- 
ing creditor now files bis petition in the court, 
setting forth "that in the discharge of his 
duty as such petitioning creditor, and in the 
conduct of the proceedings therein, in his be- 
half, and in the obtaining possession of the 
property of said banknipts, and preserving 
the same until the appointment of an as- 
signee, he necessarily perfonned many serv- 
ices and spent much time, and that the rea- 
sonable value of the same to the estate of 
said bankrupts, is five hundred dollars;" and 
further, "that he employed a solicitor and 
coimsel in said matter, who carried on the 
proceedings on the part of said petitioner, 
and gave him advice in regard to the same, 
and that he incurred an indebtedness to him 
therefor in the sum of one thousand dollars." 
Upon the filing of the petition, a rule was 
taken, ordering the assignee to show cause 
before the court, on the 14th day of February 
last, why the prayer of said petitioner should 
not be gi'anted. No testimony has been tak- 
en under the rule, but at the hearing, the 
respective counsel for the assignee and of 
the petitioning creditor, submitted to the 
court all the papei-s on file, as exhibiting the 
proceedings in the case, and agreed that the 
court should decide from their inspection, 
whether any, or, if any, what allowance 
should be made to the petitioning creditor for 
his own and his counsel's services, in pro- 
curing the adjudication of bankruptcy. 
These papers are very voluminous and have 
been carefully examined. It appears from 
them that the original petition was filed on 
the 26th day of August, A. D. 1869, and that 
Head & Co. were adjudged bankrupts on the 
14th day of September following. The first 
step taken by the counsel, for the petitioning 
creditor, after the adjudication, was to apply 
to the court for an order excluding Henry A. 
Merrill and Harry Roekafellar, trading as 
Men-ill & Co., and sixteen other firms, em- 
bracing nearly all the creditors of the bank- 
rupts, from proving any debts or claims 
against the estate, and from voting in the 
choice of an assignee. TTpon this application 
a rule to show cause was granted, a special 
examiner was appointed in New York, at the 
instance of the petitioning creditor, and a 
large amount of evidence taken before him, 
to establish the fact, that these creditors had 
forfeited all right to prove their claims and 



participate in the estate of the bankrupts, be- 
cause they had been parties to an attempt to 
obtain a preference of their debts, contrary 
to the provisions of the bankrupt act [of 
1SG7 (14 Stat. 517)]. 

As my predecessor, after hearing the testi- 
mony and the argument of counsel, made an 
order discharging the rule and requiring the 
petitioning creditor to pay the costs of the 
proceeding, it is proper for me to assume, 
that it was an unwarrantable attempt on his 
part, either to secure the position of assignee, 
by the exclusion of proper votes, or to re- 
ceive the payment of his own claims in full, 
by the exclusion of the great bulk of the 
creditors, from their equal share in the as- 
sets. After the appointment of the assignee, 
the next step in the proceedings on the part 
of the petitioning creditor, appears to have 
been an application by him to the court, for 
an order "that he be paid and re-imbursed 
ceiiain expenses incurred by him and his 
solicitor, as petitioning creditor, amounting in 
all to $454.27, out of moneys in the custody 
of the court, belonging to said estate." The 
court ordered, that a copy of the bill of items 
of said expenditures, be served, with a copy 
of the order, upon the assignee, and that 
he show cause against reimbursing said 
amount, before the court, on the eighth day 
of February following. On the return day 
of the rule, and upon proof being filed that a 
copy of the order and the bill of items of the 
petitioning creditor's claim, had been served 
upon the assignee, the court adjourned the 
hearing until the fifteenth, and the assignee 
not then appearing, an order was made that 
he pay, out of the monies of the estate, to the 
petitioning creditor, the amount of his claim, 
to wit, the sum of §454.26, for the expenses 
which he had necessarily incurred in having 
the debtors adjudged bankrupts. I have es- 
amined the bill of items thus ordered to be 
paid, and find that the petitioning creditor 
has been exceedingly minute and particular 
in his statement of his expenses; items, as 
small as six cents for ferriage to Jersey City, 
being charged. As it nowhere appears that 
he has performed any duty in reference to the 
bankrupt's estate, since this daim for reim- 
bursement for his expenses, I must assume 
that all his expenses have been paid; and his 
present claim rests entirely upon his demand 
for payment for personal services. 

The question as to what allowance should 
be made to the petitioning creditor out of the 
funds of the estate, for his instrumentality 
in having the debtor adjudged a bankrupt, 
has been much discussed, and there seems to 
be a general concurrence of the judges that 
he should be paid his costs and reasonable 
expenses. He acts for the equal benefit of 
all the creditors, and it is not equitable that 
tliey should enjoy the fruits of his labors 
without contributing a fair share towards the 
burden borne by him in gathering them. 
Chief Justice Chase, in Re Mitteldorfer [Case 
No. -9,675]; Judge Bryan, Re Williams [Id. 
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17,704]; Judge Benedict, Re Schwab [Id. 12,- 
498]; Woodruff, Circuit Judge, Re N. Y. 
Mail Steamship Co. [Id. 10,208]. Provision 
is made for his costs and fees in general or- 
ders in bankruptcy, rules 29, 31. "What are 
reasonable expenses must depend upon the 
circumstances of each ease. The expression 
has reference to necessary disbursements 
made in connection with the steps proper to 
be taken by the petitioning creditor, prelim- 
inary to, and attendant upon, the adjudica- 
tion of banki-uptcy. I can find no authority 
to extend it to compensation to such creditor 
for his time and personal seiTices, and if I 
were permitted upon principle to give it any 
such construction, I do not think it would be 
to the general interests of creditors that I 
should do so, in this or any other case. It 
would be holding out encouragement to per- 
sons to make a business of putting their debt- 
ors In bankruptcy. The application, there- 
fore, of the petitioning creditor for an allow- 
ance of fire hundred dollars for his services 
and time, in addition to the $454.27 paid to 
him for the expenses incurred by him, is de- 
nied. 

2. His petition further states, that in cari-y- 
ing on the proceedings against the bank- 
rupts, it became necessary for him to employ 
counsel, and that he has hence incurred an 
indebtedness to the sum of §1000, for which 
he asks an allowance. It is just and proper 
to allow a fair counsel fee in such cases. 
But it should be only for the sei-vJces ren- 
dered by him in proceedings for the common 
benefit of all the creditors, and such are the 
tendencies now a days, of courts as well as 
municipal corporations, and state and nation- 
al legislatures, to be liberal and generous 
with other .people's money, that great care 
should be exercised lest' injustice be done to 
the creditor, by a thoughtless and undue lib- 
erality in such allowances. "Where the peti- 
tioning creditor, as in this case, attempts, 
after adjudication, to use his position to ex- 
clude other creditors of the bankrupt, from 
participating, either ia the choice of an as- 
signee or in the assets of the estate, and so 
signally fails in the efEort, that the court is 
constrained to charge him with the costs of 
the proceedings, it is hardly respectful to the 
judgment of the court, that he afterwards 
file a petition, asking to be allowed $1000 for 
counsel fees, for professional seiTice, the 
bulk of which, as the items of the account 
show, was rendered in these unjustifiable 
proceedings against the interests of the gen- 
eral creditors. Upon presenting this matter 
to the couit, the counsel for the assignee, 
hinted his opposition to any allowance for 
counsel fees, upon the ground, that the evi- 
dence disclosed gross professional impropri- 
ety on the part of the counsel employed by 
the petitioning creditor. 

I have examined the testimony in reference 



to this charge, and find that he first acted as 
counsel for the debtor, in an effort to have 
his assets distributed by one of the credit- 
ors, for the equal benefit of all, without tak- 
ing the estate into the bankrupt court, and 
that afterwards, when that course of settle- 
ment was interrupted by the intervention of 
the petitioning creditor, he came into this 
court, as his counsel, and attempted to ex- 
clude the other creditors from sharing in the 
estate, upon the allegations, that their pro- 
ceedings, which he had advised, was a fraud 
upon the bankrupt ^law. I cannot but per- 
ceive that such a course of proceeding is not 
marked by that nice sense of delicacy and 
honor, which ought to characterize the gentle- 
men of the profession; and if the question 
was one of compensation to him upon his ap- 
plication I might feel constrained to refuse 
to make an order for an allowance. 

But the real question is, whether the peti- 
tioning creditor has incurred liability in in- 
stituting proceedings for the pecuniary ad- 
vantage of the other creditors, and whether 
the fund, secured, in part at least by his 
diligence, should be made to contribute to- 
wards re-imbursing him for what he has 
become liable. Looking at the matter in this 
light, I think that a reasonable fee should be 
allowed, for filing the petition and obtaining 
the order of adjudication, which is all the 
service that he seems to have rendered for 
the general benefit of the creditors. His 
other acts appear to have been at the in- 
stance of the petitioning creditors, and 
against the interests of the other creditors, 
and for these he must look to his client for 
compensation. As there was no denial filed, 
and no contest made by the debtor upon the 
petition, I cannot allow the docket fee of 
$20, which the statute gives upon a trial. I 
am aware that Mr. Bump, in his excellent 
and well arranged work, on the Law and 
Practice of Bankruptcy (page 195), states 
that, "in all cases in involuntary bankruptcy, 
the appearance fee of .$20, is taxable in favor 
of the attorney of the successful party;" but 
neither the authority which he quotes, nor the 
act of congress regulating fees, sustains his 
position. He refers to Gordon v. Scott [Case 
No. 5,620], and a careful examination of that 
case, will show that the docket fee is allow- 
able only in those involuntary cases, where 
there has been a trial by jurj'. The statute 
of February 26tli, 1853 (10 Stat. 161), au- 
thorizes it only where there is "a trial before 
a jury in civil and criminal cases, or before 
referees, or on a final hearing in equity or 
admiralty." 

Let an order be drawn in this case, refus- 
ing to the petitioning creditor any farther al- 
lowance, except the sum of sixty dollars, a 
reasonable compensation to his counsel for 
filing the petition, and obtaining an adjudica- 
tion of bankruptcy. 
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Case No. 9,365. 

In re MEAD. 

[19 N. B. R. 81; 1 2 N. J. Law J. 26.] 

District Court, D. New Jersey, Oct. Term, 

1878, 

Bankrcptct — Fraudulent Cosvetasce — Pcu- 

cn.\SER WITH Knowledge of Fkaud — Im- 

PltOVEMENTS — INCUMBKANCES PaID. 

One who, with notice of the fraud, purchases 
property fraudulently conveyed by a bankrupt, 
has no right, after being compelled to surrender 
it to the assignee, to reimbursement either for 
improvements upon the premises or for moneys 
advanced to reduce incumbrances. 

On petition to expunge claim of Edmund 
Mead. 

NIXON, District Judge. The assignee of 
Peter Mead, bankrupt, filed a bill in this court, 
some years ago, to set aside, as fraudulent and 
void against creditors, a conveyance of real 
estate made by said Mead and wife to one 
Temperance Berry. The claimant in this case 
was one of the defendants in that suit, filing 
a separate answer and contesting the as- 
signee's right to recover. The decree of the 
court was that the sale was fraudulent and 
void, and that the claimant, who was a pur- 
chaser of the premises of the bankrupt's 
grantee, had suflicient notice of the fraud to 
put him upon inquiry, and that, although he 
may have paid full value, he took the prop- 
erty subject to the right of the creditors of Pe- 
ter Jlead to be paid their debts. 

The testimony in these proceedings disclose 
the fact that when Peter Mead transferred 
the premises to Berry they were incumbered 
with two mortgages; one to a Mr. Bonnell, to 
secure the payment of five hundred dollars, 
and the other to a Mr. Whitty, for two thou- 
sand dollars, and that Berry paid off the latter 
in the month of October, 1868, while the prop- 
erty was held by his wife. He did not cancel 
the mortgage, however, but caused it to be as- 
signed to one Alfred Berry, who says that he 
was ignorant of the transaction at the time 
and paid nothing on the mortgage. There 
seems to be some confusion in the testimony 
whether the Bonnell mortgage was paid by 
Berry before the execution of the agreement 
to sell the propexiy to the claimant on the 19th 
of May, 1869, or with the five hundred dollars 
that Edmund Mead advanced on the delivery 
of the said agreement. But it is a matter of 
small consequence whether the mortgages 
were in fact paid by Edmund Mead or by 
Berry. In either case the person paying has 
no claim upon the estate of Peter Mead, as 
against his creditors, to have the amount re- 
funded. The court has already decided that 
the ti'ansfer to Berry was a fraud and that 
Edmund Mead had cause to know that the 
fraud was being perpetrated upon the cred- 
itors of Peter Mead. 

Under these circumstances he purchased the 

1 [Reprinted from 19 N. B. E. 81, by permis- 
sion.] 
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property at his peril, and when, after a long 
litigation, he was compelled to surrender it to 
the assignee, there does not remain in him any 
claim either for improvements upon the prem- 
ises for reduction of incumbrances. The case 
falls within the rulings of the supreme court 
in Railroad Co. v. Soutter, 13 Wall. [80 U. S.] 
517, and there must be an order entered ex- 
punging the claim. 
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Case No. 9,366. 

MEAD V. NATIONAL BANK OP PAYETTE- 
VILLE. 

[6 Blatchf. 180: 2 N. B. R. 173 (Quarto, 65); 
7 Am. Law Reg. (N. S.) 818; 1 Am. Law 
T. Rep. Bankr. 108; 15 Pittsb. Leg. J. 
137.] 1 

Circuit Court, N. D. New York. Sept. 21, 1868. 

BASEituPTCY— Partnership— Notes Endorsed In- 
dividually — JOIKT AND SeI?ARATE ESTATES 

—English Role of Election. 

1. Where a creditor, to whom a debt was due 
by a copartnership composed of three persons, 
took, for a part of it, the note of the copart- 
nership endorsed by one of the copartners, and 
for other parts of it, severally, three notes, each 
made by one of the copartners, and endorsed by 
the two copartners otiier than its maker, and 
afterwards the copartners were adjudged bank- 
rupts, and the creditor proved his debts against 
the makers alone of the four notes: Seld, that 
he was entitled to dividends, according to such 
proofs, out of the several estates, joint or sepa- 
rate, against which the proofs were made. 

[Cited in Re Bigelow, Case No. 1,397; Re 

Bradley, Id. 1,772: Emery v. Canal Nat. 

Bank, Id. 4,446; Re Long, Id. 8,476; Re 

Thomas, Id. 13,886.] 
[Cited in Winslow v. Wallace, 116 Ind. 321, 

17 N. E. 923; Ex parte Nason, 70 Me. 367.] 

2. The copartners, in respect to the notes made 
or endorsed by them individually, were accom- 
modation makers or endorsers for the copartner- 
ship, which, as between the copartners, and in 
equity, was the principal debtor. 

3. There is nothing in the 36th section of the 
bankruptcy act of March 2, 1867, (14 Stat. 534.) 
which, in terms, prohibits such creditor from 
proving his debts, and taking dividends, against 
the joint and separate estates of his debtors, in 
virtue 9f their joint and several liabilities re- 
spectively, he being a legal creditor of the indi- 
vidual copartners in respect to the notes bearing 
their individual names either as makers or en- 
dorsers- 

[Oited in Re Bigelow, Case No. 1,397.] 

4. It is the doctrine of the Enghsh court of 
chancery, that, in bankruptcy, a creditor who 
has knowingly taken both the copartnership and 
the individual obligation of his debtors for the 
same debt, must elect whether he will prove his 
debt against the joint estate or the separate es- 
tate of his. debtors. 

[Cited in Re Tesson, Case No. 13,844; Re 
Bigelow, Id. 1,397; Re Foot, Id. 4,906; Re 
Vetterlein, 20 Fed. 110.] 

[Cited in Roger Williams Nat Bank v. Hall, 
160 aiass. 171, 35 N. E. 666,j 

a [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
1 Am. Law T. Rep. Bankr. 108, contains only a 
partial report.] 
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5. The English rule is, that the mere form of 
the security or evidence of indebtedness does not 
control in respect to the question whether the 
debt can be proved against the copartnership, 
or must be proved against the separate estate of 
a partner. 

6. Whether the creditor in this case woyld, at 
his election, have a right to prove his whole debt 
against the copartnership estate alone, or would 
have a right to prove, upon the copartnership 
note, against the copartnership and the endors- 
ers on that note, and, upon the other notes, 
against the several makers and endorsers there- 
of, quere. , 

[Cited in Re Bigelow, Case No. 1,397.] 

7. The English rule of election, discussed. 

S. Whether, in this case, the joint estate of the 
copartnership ought not to be deemed a debtor 
to the separate estates of the several copartners, 
to the extent of any payment to be made, on the 
debt due to the creditor, out of such separate es- 
tates, quere. 

[This was a bill in equity by Charles H. 
Head against the National Bank of Fayette- 
ville and others. Final hearing on pleadings 
and proofs.] 

HALL, District Judge, The defendants 
Edwin P. Russell, Porter Tremain. and Au- 
gustus Tremain, were adjudged bankrupts 
on the 6th of Januaiy, 1868; and the plain- 
tiff was scan after appointed their assignee. 
These defendants had been copartners in 
business, and, on the 5th of December, 1866,- 
were Indebted to the other defendant, the 
bank, in the sum of $43,000. This indebted- 
ness was evidenced by sundrj- notes of the 
firm, as maker. Each of these notes of the 
fiiTu bore the endorsement of one of the eo- 
pa..*tners, Porter Tremain being such endorser 
for $13,500, Augustus Tremain for $12,000, 
and Edwin P. Russell for ?17,500. On the 
day last-named, and for reasons not deemed 
necessary to be determined or discussed, the 
form of the paper which evidenced such in- 
debtedness was changed, on the application 
of the officers of the bank; and the notes of 
the firm were talcen for ?14,^X)0, those of Por- 
ter Tremain for $10,00u, and those of Au- 
gustus Tremain for $9,000, and those of Ed- 
win P. Russell for $10,000. The notes made 
by the firm were endorsed by Edwin P. Rus- 
sell, and those made by one of the individual 
partners, were respectively endorsed by the 
other two members of the firm. These notes 
were all given for the old previously-existing 
copartnership debt, and they were afterward 
renewed by like notes and like endorsements, 
all of the original and renewed notes and en- 
dorsements being in fact securities for debts 
which were the proper debts of the copart- 
nership. In respect to the firm, whatever 
may have been the legal relations between 
the bank and the individual partners (see In 
re Babcock [Case No. 696]), these individual 
partners, in respect to the notes made or en- 
dorsed by them in their individual names, 
were accommodation makers or endoi-sers for 
the benefit of the firm; and the firm, as be- 
tween the partners and in equity, must be 



considered as the principal and primary 
debtor. As between the bank and the in- 
dividual partners, the making or endorsing of 
these notes created a legal obligation against 
the individual partner who thus made or en- 
dorsed such notes, and the bank might sue 
upon and enforce such obligation, according 
to its form and terms. It, therefoi'e, had its 
election to sue either the maker or the en- 
dorser; and it might, if it chose, have main- 
tained separate suits against the maker and 
each endorser, and taken a judgment against 
each. In short, the bank, when these notes 
were dishonored, was the legal creditor of the 
several parties thereto, according to their sev- 
eral and respective obligations; and there is 
no reason for holding that the legal relation 
of debtor and creditor, thus subsisting, did 
not exist under the bankruptcy act. In re 
Babcock, ubi supi*a. 

After the adjudication in bankruptcy, the 
bank, being then the holder and owner of the 
papa- thus given in renewal, proved its debts 
as against the makers alone, that is, against 
the firm and joint estate, upon the firm-note 
for $14,000, and against the individual mem- 
bers of the firm and then' separate estates, 
upon the notes signed by each partner re- 
spectively; but it did not prove any demand 
against the separate estates of the copart- 
ners, upon such endorsements. There being 
assets in the hands of the plaintiff belonging 
to the joint estate of the bankrupts, as such 
copartners, and also assets belonging to the 
separate estates of the several individual 
members of the firm, and the relative amount 
of those assets being such that the bank 
would, receive a much larger dividend, if al- 
lowed to take a dividend on its debt or debts 
as thus proved, pai-tly against the fii-m, and 
partly against the partnei-s individually, the 
plaintiff, as assignee, has filed his bill in this 
court, and now insists, that the whole debt 
of the bank, being in equity and in fact the 
debt of the firm, must be proved as a debt 
against, and take a dividend from, only the 
joint estate of the bankrupts, and that no 
part of it can be paid out of the separate or 
individual estates of the bankrupts, in eon- 
sequence of then- individual liability either as. 
makers or endorsers. 

It is impossible for me, at this time, to 
give this case the careful examination and 
deliberate consideration which its impor- 
tance deserves, without neglecting other cases 
having equal claims to an early decision. 
The counsel who argued the ease were, as 
they said, unable to find any decision, under 
the act of 1841 [5 Stat. 440], which detei-- 
mined this question; and my own limited re- 
seai-ch has brought under my obsei-vation but 
a single case, (that of In re Famum [Case 
No. 4.674], which will be hereafter noticed,) 
in which the question appears to have been 
decided. 

[In respect to the firm, whatever may have 
been the legal relations between the bank 
and the individual partners (see Babcock's 
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Case [supra]), these individual partners, in re- 
spect to the notes made or endorsed by them 
in their individual names, were accommoda- 
tion makei-s or endorsers for the benefit of 
the firm, as between the pai'tners and in 
■equity, must be considered as the principal 
and primary debtor. As between the banls: 
and these individual partners, the making or 
•endorsing of these notes created a legal obli- 
gation against the individual partner who 
thus made or endoi-sed those notes, and the 
bank might sue upon and enforce such obli- 
gation according to its form and terms. It 
therefore had its election to sue either the 
maker or the endorser, and it might, if it 
-chose, have maintained separate suits against 
the maker and each endorser, and taken a 
judgment against each. In short, the bank, 
when these notes were dishonored, was the 
legal creditor of the several parties thereto, 
iiccording to the form of their several and 
respective obligations; and there is no rea- 
son for holding that the legal relation of 
■debtor and creditor thus subsisting did not 
exist under the bankrupt act. Babcock's 
■Case, ubi supra.] 2 

The act of 1S67 (section 36) provides, "that, 
where two or more persons who are part- 
ners in ti-ade shall be adjudged bankrupt, 
-either on the petition of such partners, or 
any one of them, or on the petition of any 
■creditor of the partners, a warrant shall is- 
sue in the manner provided by this act, upon 
which all the joint stock and property of the 
^copartnership, and also all the separate 
estate of each of the partners, shall be taken, 
excepting such parts thereof as are herein- 
before excepted; and all the creditors of the 
•company, and the separate creditors of each 
partner, shall be allowed to prove their re- 
spective debts; and the assignee shall be 
■chosen by the creditors of the company, and 
shall also keep separate accounts of the joint 
stock and propeity of the copartnership, and 
■of the separate estate of each member there- 
of; and, after deducting out of the whole 
.amount received by such assignee, the whole 
of the expenses and disbursements, the net 
proceeds of the joint stock shall be appro- 
priated to pay the creditors of the copartner- 
ship, and the net proceeds of the separate 
estate of each partner shall be appropriated 
to pay his separate creditors; and, if there 
■shall be any balance of the separate estate 
of any partner, after the payment of his 
separate debts, such balance shall be added 
to the joint stock, for the payment of the 
joint creditors; and, if there shall be any 
balance of the joint stock, after payment of 
the joint debts, such balance shall he divided 
and appropriated to and among the separate 
estates of the several partners, according to 
their respective right and interest therein, 
.and as it would have been if the partnership 
had been dissolved without any bankiniptcy; 
4ind the sum so appropriated to the separate 

2 tFrom 2 N. B. R. 173 (Quarto, 65).] 



estate of each partner shall be applied to the 
payment of his separate debts." The same 
provisions, in substance, are contained in the 
act of 1841 (section 14); and these provi- 
sions have been said to be in accordance with 
the rule as previously established. See In 
re Marwick [Case No. 9,181], before Judge 
Ware; Collins v. Hood [Id- 3,015]; In re 
Ingalls [Id. 7,032]. These provisions of our 
statute do not, in terms, prohibit the bank, 
which had taken the precaution to require 
the note of the copartnership to be endorsed 
by the members of that copartnership, in 
their individual names, before giving credit 
upon it, from proving its debts and taking 
dividends against the joint and separate 
estates of these debtors, in virtue of those 
joint and several liabilities respectively; for 
the bank is clearly a legal creditor of the in- 
dividual partners, in respect to the notes 
upon which their individual names appear, 
either as makers or endorsers. But the Eng- 
lish coiui: of chancery, (in the absence, it is 
said, of any statutory provision on the sub- 
ject,) has, it seems, established the doctrine, 
that, in cases of bankruptcy, a creditor hav- 
ing knowingly taken the copartnership and 
the individual obligation of his debtors for 
the same debt, must elect whether he will 
prove his debt against the joint estate or 
the separate estate of his debtors. Colly. 
Partn. §§ 940-948; Avery & H. Bankr. 308; 
2 Lindl. Partn. (2d Ed.) pp. 1188-1195; 87 
Law Lib. pp. 1013-1025. This doctrine of 
election necessarily concedes, that the credi- 
tor is a creditor of the firm and likewise of 
the separate partner whose individual liabil- 
ity he has taken the precaution to exact, and 
is, therefore, an authority sustaining the 
claim of the bank in this case, that it is the 
creditor of the individual partners upon the 
notes signed or endoi*sed by them individu- 
ally. 

The reasonable doctrine, that the mere 
form of the security or evidence of indebted- 
ness does not control in respect to the ques- 
tion whether the debt can be proved against 
the copartnership or must be proved against 
the separate estate of a paitner, seems, also, 
to be w611 established in England. See cases 
refeiTcd to by Avery & H. Bankr. pp. 309- 
311; Agawam Bank v. Morris, 4 Cush. 99. 
Thus, where a firm borrowed money for 
partnership purposes, and only one of the 
partners gave a bond for its payment, the 
other being a witness to it, and the moneys 
being entered in the cash book of the firm, 
it was held, that the debt therefor might be 
proved as a joint debt. Ex parte Brown 
[cited in] 1 Atk, 225; Ex parte Emiy, 1 Rose, 
61. , 

In this case, it is probable that the bank 
would, at its election, have a right to prove 
its whole debt against the copartnership 
estate alone, if the rules established by the 
English court of chancery were to be adopt- 
ed; but it is not necessary now to decide 
whether the bank has such right to prove 
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against the joint estate, or wlietlier it has a 
right to prove against the firm upon the firm- 
note, and against the endorsers thereon, and 
against the general maimers and endorsers of 
the notes not signed in the firm-name, ac- 
cording to the legal liability of each, for the 
bank has not, as yet, insisted upon a right 
to prove its debts, except as against the 
makers of the several notes which evidence 
the indebtedness. Looking to the questions 
actually presented in this case, I am of the 
opinion, that the bank had a right to prove 
its debts against the makers of the notes 
held by it, and is entitled to dividends from 
the joint and separate estates of the bank- 
rupts, according to such proof. The utmost 
that can be claimed against the bank is, that 
it may be driven to its election; and, as it 
has proved its debts against the makers of 
the notes, and them alone, no valid objection 
has been urged against such proof. 

It may, perhaps, be doubtful, whether the 
bank is compelled to elect, according to the 
English practice in bankruptcy. In the case 
of In re Farnum [Case No. 4,674], already re- 
ferred to, the learned judge of the Massa- 
chusetts district held, that, under the bank- 
ruptcy act of 1841, a creditor who presented 
a bill of exchange drawn by the firm and en- 
doi-sed by ane of the partners, was entitled 
to a dividend from the joint estate of the firm, 
and also a dividend from the sepai-ate estate 
of the partner who made such endorsement; 
and he repudiated the English rule, which 
required an election by the creditor under 
like circumstances. The question seems to 
have been carefully considered by Judge 
Sprague, and I confess I regard the rule he 
adopted as more reasonable than that of the 
English courts; but, if I did not, I should be 
unwilling to disregard a decision, directly in 
point, made by that able judge, without vei-y 
careful and deliberate consideiution. The 
English rule has been disapproved by some 
of the most eminent judges and ablest law- 
yers of England; and Judge Sprague, in the 
case alluded to, declared, that the right of a 
party, holding two valid obligations, to the 
benefit of both, was founded both in law 
and justice, and that he did not think him- 
self authorized to set aside that right, on ac- 
count of an arbiti-ary rule, justly reprobated 
by the most eminent judges and jurists in 
England, and never recognized in this coun- 
try. The English rule was condemned by 
Judge Story (Story, Partn. § 376 et seq.); 
and, in Borden v. Guyler, 10 Gush. 476, Judge 
Gushing, in delivering the opinion of the 
court, declared, that it remained a mooted 
question in the United States, and that, in 
Massachusetts, the practice and the weight 
of professional opinion favored the double 
proof, but that the point had not then been 
adjudicated. It was not adjudicated in that 
case, nor has it been in any other case in our 
own courts, that has fallen under my ob- 



servation, except in the case of In re Far- 
num, already noticed; and, upon the author- 
ity of Judge Sprague's decision, and the best 
consideration I have been able to give to the 
questions presented, I am of the opinion that 
the bank had, at least, a right to prove its. 
debts and claim dividends in the manner 
stated- 
It is not, perhaps, necessaiT now to con- 
sider, whether the assignee, as the repre- 
sentative of the creditors of the individual 
partners, is not, in equity, entitled to require, 
that the joint estate shall be deemed a debt- 
or to the assignee, as such representative, to 
the extent of any payments which may be 
made upon the debt of the bank out of the 
separate estates of the individual partners, 
in the same manner that any other party, 
who has made or endorsed similar notes for 
the accommodation of the firm, might be— 
and that, whether the English doctrine of 
election is, or is not, to prevail. The bill 
states, that the assets of the firm, though 
nominally amounting to about $50,000, are 
really worth much less; that the individual 
assets of the partners, over and above in- 
cumbrances, are about as follows: Rus- 
sell's, $7,000; Porter Tremain's, §11,000; and 
Augustus Tremain's, about $3,000. The 
amount of the debts (other than those of the 
bank) proved against the firm, and against 
the several individual partners, is not stated, 
but the firm was insolvent and bankrupt, 
and it is alleged that Russell, individually, 
owed debts amounting to about $900, while 
the other two partners owed no individual 
debts likely to be proved against their in- 
dividual estates; but I see no statement of 
the firm or individual debts proved, either in 
the bill or in the testimony in the case, other 
than the debts held and proved by the bank. 
At all events, the question just suggested 
has not been argued, and a final disposition 
of it might require a settlement of the ac- 
counts of the individual partners with the 
firm; and, as the case decided by Judge 
Sprague, and the intimation made in 10 
Gush., were not called to the attention of 
the counsel, and were not discussed by them, 
I think it better not to make any decree in 
this case at present, but to advise the coun- 
sel that, in my opinion, the bank has a right 
to dividends against the joint and separate 
estates of the banknipts, according to their 
proofs in the case, and that any other ques- 
tion in the case may be further argued. 
Further research by the counsel or myself 
may lead to the discovei-y of other cases de- 
cided under the act of 1841, and bearing on 
the main question, but I am not able, at this 
time, to pursue the investigation. See Howe 
V. Lawrence, 9 Gush. 559, 560; Somerset Pot- 
ters' Works V. Minot, 10 Gush. 597; Agawam 
Bank v. Morris, 4 Gush. 99; Fuller v. Hoop- 
er, 3 Gray, 334; Tucker v. Oxley, 5 Cranch 
[9 U. S.] 34. 
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Case M"©. 9,367. 

MEAD V. PUBDY. 

[Cited in Perego v. Bonesteel, Case No. 10,- 
977. Nowhere reported; opinion not now ac- 
cessible.] 

Case iN"o. 9,368. 

MEAD V. SCOTT. 
[1 Cranch, C. C. 401.] i 

Circuit Court, District of Columbia. June 

Term, 1807. 

Costs — On Appeal puom Justice op Peace — 

DiSCBBTIONARY. 

Costs on appeal from a judgment of a justice 
of the peace, are within the discretion of the 
court, if the judgment be affirmed in part. 

Tipon an appeal from the judgment of a 
justice of the peace, the jury found a verdict 
for the appellee, for $10.69. The judgment 
of the justice was for ?17.50, 

:Mr. Law, .for appellant contended for costs. 
Appeals from justices of the peace are given 
by the Maryland act of 1791 (chapter 68). The 
condition of the appeal-bond only provides for 
costs in case the judgment shall be affirmed. 
The appellee cannot sue upon the bond, for 
the condition has not been broken. The judg- 
ment has not been affirmed, although the ap- 
pellee has recovered something; yet he had 
obtained a judgment below for too much. In 
the case of Austin v. Hughes, in Montgomery 
county court the judgment -was diminished 
only two dollars, and yet the appellant re- 
covered judgment for costs. 

P. S. Key, contra,. It is an appeal as to 
fact as well as law, and new evidence was 
admitted. The case is taken up de novo. 
Costs are a matter of discretion. The bond, 
if appellant had. given one, would have bound 
him to pay all such damages and costs as this 
court shall award against him. 

Mr. Morsell, in reply, admits that this court 
has original jurisdiction as to fact, but as 
to law it is only appellate. If the proceedings 
below are not regular, the judgment must be 
reversed. If this court, or the jur^- «hould 
give more than the justice of the peace had 
given, appellee may release and affirm the 
judgment as to the residue. If the judgment 
below was erroneous, the appellant has sus- 
tained his appeal, and oxight not to pay costs. 

THE COURT was of opinion that in such 
cases costs are within the discretion of the 
court, and as there was no evidence of a ten- 
der .of any part of the money, or any offer to 
pay as much as the appellee finally recovereid; 
it is the opinion of the court that the judg- 
ment of the justice oiight to be affirmed as to 
the sum awarded by the jury, with costs, and 
reversed as to the residue. 
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In re MEADE. 

' [19 N. B. R. 335.] 1 

District Court, S. D. New York. April 22, 
1879. 

BASKRUPToy — Petition to Vacate Adjudication 

— Fraud— Knotvledge Thereof — Laches 

— Repeal op Act. 

1. A creditor seeking to vacate an adjudica- 
tion must make his application with due dili- 
gence on being informed of the facts, and even 
slight want of diligence is in such case imputed 
as laches and forfeits his claim to the aid of 
the court. 

2. From the time creditors first receive notice 
or an adjudication they are put upon inquiry as 
to any matters in which it may affect their in- 
terests and which can be readily discovered by 
them, and if they make no inquiries and do noOi- 
ing, it is evidence of acquiescence on their part. 

3. In June, 1878, the bankrupt was adjudicat- 
ed by consent in involuntary proceedings. In 
March, 1879, a petition was filed by a creditor 
who had recovered judgment and had a re- 
ceiver appointed before the filing of the said pe- 
tition in bankruptcy to vacate the adjudication 
on the ground of fraud and collusion; that the 
paper, suspension of which was alleged as the 
act of bankruptcy, was not made or passed in 
the bankrupt's business as a trader; that the pe- 
titioning creditors swore to the petition without 
knowing its statements to be true; that the 
greater part of their claims were fictitious; and 
that they did not constitute the requisite number 
and amount. It appeared that the petitioner 
did not prove her claim, but that she combined 
with other creditors and contributed money to 
pay the expenses of a re-esamination of the 
proof of debt by one of the petitioning creditors 
and that she had been admitted to and did op* 
pose an application of the bankrupt for a dis- 
charge. Edd, that her actions in the proceed- 
ing estopped her from any claim of right to make 
this application; that she was guilty of laches, 
especially so as she waited until after the repeal 
of the bankrupt law of 1867 (14 Stat 517), and 
thereby prevented the bankrupt from going into 
voluntary bankruptcy. In August, 1878, she 
had prepared a petition, but ahandoned it be- 
cause she had not then sufiicient proof of the 
facts. 

4. This did not excuse the delay; she should 
have made immediate application, and, if nec- 
essary, should have applied for such examina- 
tion of the parties and such taking of testimony 
as was necessary for eliciting the truth. 

[In the matter of Abraham Meade, a bank- 
rupt] 

Coleridge E, Hait, for petitioner. 
- Wheeler H. Peckham and P. W. Ostrander, 
contra. 



CHOATE, District Judge. This is an ap- 
plication of a creditor of the bankrupt to set 
aside the adjudication. On the 19th of June, 
1878, a petition was filed against the bank- 
rupt signed by six persons alleging them- 
selves to be at least one-fourth in number 

1 [Reprinted by permission.] 
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and one-third in value of all the creditors of 
Meade, and alleging as an act of Ijankruptey 
the suspension for forty days of his commer- 
cial paper, made in his business as a trader, 
and praying that he be adjudicated a bank- 
rupt. On the return-day of the order to show 
cause, June 29, 1878, Meade appeared, and 
upon his filing "a written consent thereto he 
was adjudicated a bankrupt. 

This application to vacate the adjudication 
is made upon the petition of Elizabeth L. 
Hart, a creditor of said bankrupt, who re- 
covered a judgment against him in March, 
1878, for two thousand and eighty-sis dollars. 
The petition now presented was filed March 
12, 1879. The grounds upon which this re- 
lief is sought are fraud and collusion between 
the bankrupt and the petitioning creditors in 
procuring the adjudication; that the bank- 
rupt was not in fact a trader; that the pa- 
per, the suspension of the payment of which 
constituted the alleged act of bankruptcy, 
was not made or passed in the course of his 
business as , a trader; that the petitioning 
creditors, and especially three of them, swore 
to the petition without knowing that Meade 
was a merchant or trader within the meaning 
of the bankrupt law; that the greater paat 
of the alleged claims of the petitioning cred- 
itors were fictitious, and that they did not 
constitute in fact one-third in value of the 
creditors of said Meade; and especially that 
the said claim of James 0. Meade, one of 
the petitioning creditors, whose claim is stat- 
ed at thirty-four thousand dollars, and consti- 
tuted about one-third of the aggregate claims 
of the petitioning creditors, and which was 
necessary to make up the one-third in value 
of all the debts, was wholly fictitious; that 
the petition was prepared and filed collusive- 
ly and fraudulently between the banki-upt 
and the petitioning creditors, who were rela- 
tives and friends of his family, to obtain a 
discharge without paying any pai*t of his 
debts, and with intent on the bankrupt's part 
to defraud the petitioner, Mrs. Hart, of the 
result of her diligence in obtaining a judg- 
ment and an appointment of a receiver of 
Meade's property, which had been obtained 
in proceedings supplementary to her judg- 
ment the day befoi-e the petition in bank- 
ruptcy was filed; that the banknipt knew 
that he had not committed an act of bank- 
ruptcy when he consented to the adjudication 
and permitted the court to be misled by the 
false averments of the petition. 

Notice of this application having been giv- 
en to the bankrupt and the petitioning cred- 
itors, and also to all known creditors of the 
bankrupt, the petitioning creditors and the 
bankrupt appeared and answered, denying 
the alleged frauds and false statements, and 
some of tlie other creditors appeared and of- 
fered no objection to the vacating of the ad- 
judication; other creditors did not appear. 

By the papers accompanying this petition, 
and in which, together with the petition, this 
application is made, it appears that the peti- 



tioner procured the appointment of a re- 
ceiver of the property of the bankrupt by a 
state court in proceedings supplementary to 
her execution, and he gave bond and was 
duly qualified as such receiver, June 18, 1878; 
but that no assets have come to his hands, 
and that the receivership secures but a small 
part, if any, of her debt; that the petitioner, 
Mrs. Hart, has never proved her debt; that 
at the first meeting of creditors, July 19, 
1878, objection was made by other creditors 
to the proof of James C. Meade's claim, and 
he was not allowed to take part in the elec- 
tion of an assignee; that a re-examination of 
his claim was demanded, and has been ever 
since proceeding before the register; that 
though this petitioner did not prove her 
claim, because she believed that her receiver- 
ship gave her security on the debtor's proper- 
ty, yet that she entered into a combination 
with other creditors to defeat in the bank- 
ruptcy proceedings the claim of James 0. 
Meade as fictitious, contributing the money to 
pay the expenses of this re-examination of 
James C. Meade's proof of debt; that an ap- 
plication by the bankrupt for his discharge 
has been opposed by this same combination 
of creditors, including the petitioner, who has 
obtained a special order of the court permit- 
ting her to appear therein and file specifica- 
tions. These proceedings have involved very 
protracted examinations, at a large expense 
to the parties interested; that in August, 
1878, this petitioner prepared a petition sim- 
ilar to her present petition, asking the setting 
aside of the adjudication on substantially the 
same grounds as are now urged, but aban- 
doned it because she was advised that she 
had not at that time sufficient proof of the 
facts alleged to proceed with it snocessfullj'. 
The banki'upt and the petitioning creditors 
insist that the petition should be dismissed, 
on the ground that upon her own petition 
and accompanying papers she is not entitled 
to relief. This motion must be granted. The 
power of the court to vacate its own decree, 
which has been procured by fraud and de- 
ceit, either upon the motion of any party in- 
terested in having it set aside, or on its own 
motion when the facts are properly brought to 
its attention, cannot be doubted. But the 
power is one to be exercised cautiously, with 
a due regard to the interests of all parties 
who may be injuriously affected thereby, and 
especially to the rights and interests of any 
paities w^ho may have relied on the decree as 
valid and be injuriously affected by its being 
vacated. In other words, the application is 
one made to the sound discretion of the court 
under ail the circumstances. In re Court [Case 
No. 3,284]; In re Griffith [Id. 5,820]; In re 
Funkenstein [Id. 5,158], and cases cited; In 
re Lalor [Id. 8,001]. 

As regards the parties who may apply for 
such relief, it must appear that they have 
made the application with diligence on being 
informed of the facts; and even slight want 
of diligence is in such a case imputed as 
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laches, and forfeits their claim to the aid of 
the court Such delay is regarded as virtual 
acquiescence in the decree, so far as it af- 
fects them. Same cases; also. In re Thomas 
tCase No. 13,891]; In re Nellson [Id. 10,090]. 
In this case the petitioner has, through the 
co-operation and under the names of other 
<:reditors who personally appeared, actively 
taken the benefit of the decree now sought to 
he set aside, and also more recently in her 
own name endeavored, by proceedings in the 
due course of the bankrupt law? to obtain re- 
lief only attainable under and by virtue of the 
decree of adjudication as a valid judgment. 
This clearly estops her from any claim of 
right to make this application. It also ap- 
pears clearly that early in August, 187S, she 
was fully aware of all the facts now relied 
on as the grojind of this application. It was 
clearly incumbent on her, if she intended ever 
to proceed to set aside the adjudication, to 
make immediate application to the court, and 
if not yet in possession of all the evidence 
essential to her case, she should have applied 
to the court for such examination of the par- 
ties and such taking of testimony as was 
necessary for eliciting the truth. Instead of 
this, she has in fact proceeded under the ad- 
judication for relief wholly inconsistent with 
the vacating of the decree. 

Clearly no case is made which calls on the 
court of its own motion to vacate the decree. 
If erroneous, it has been acquiesced in by 
creditors by their inaction and failure season- 
ably to move to set it aside. Even their ig- 
norance of the facts at this late day could 
not excuse their inaction, for, from the time 
•creditors first receive notice of an adjudica- 
tion, they are put upon inquiry as to any 
matters in which it may affect their interests, 
and which can readily be discovered by them, 
and if they make no inquiries and do nothing, 
it is evidence of acquiescence on their part. 
In this case, the decree has been made the 
basis of long and expensive litigation, all of 
which will be utterly without result if the 
decree shall be vacated. This renders it im- 
proper to disturb the decree, if originally pro- 
cured by false suggestion. As to one of the 
principal grounds on which it is attacked— the 
alleged fictitious nature of the claims of the 
petitioning creditors— this petitioner and all 
other creditors have also full and adequate 
relief without vacating the decree, because 
if this fact is proved it bars the bankrupt's 
discharge, since he must have known the 
fact and did not disclose it. As to the other 
ground, that there was in fact no act of 
banlaniptcy, the alleged bankrupt not being 
a "trader" within the meaning of the bank- 
rupt law [of 1867 (14 Stat. 517)], the sugges- 
tion on behalf of the bankrupt is, I think, 
entitled to great weight: that if at any time 
before the repeal of the bankrupt law, Sep- 
tember 1, 187S, this application had been 
made, he could have gone into voluntary 
bankruptcy, and that the petitioner, though 
knowing or having ample means to ascertain 



the fact, has waited tiU it is too late for 
him to take the benefit of the bankrupt law 
at all. The same suggestion is propei-ly made 
also in respect to those of the petitioning cred- 
itors who are not directly charged with fraud, 
but only with carelessly joining in a petition, 
not knowing that its averments were true. 
It is observable that the petition does not al- 
lege that they did not believe that this aver- 
ment of the act of bankruptcy was true, or 
that they knew that it was false; and how- 
ever such carelessness is to be censured it 
seems to me that the petitioning creditors, 
who presumably had an interest in the ad- 
judication of their debtor under the bank- 
rupt law, have not forfeited thereby all title 
to consideration, and as to them and their in- 
terests this petitioner has been guilty of gross 
laches in not moving before the repeal of the 
bankrupt law. 

I have gone thus at length into the reasons 
for dismissing this petition, not because I 
have entertained any doubt on the question, 
but because of the great diligence and ear- 
nestness with which the case of the petitioner 
has been presented to the court by the peti- 
tioner's counsel. Petition dismissed. 

[For subsequent proceedings in this litigation, 
see 14 Fed. 2S7; 109 TT. S. 230, 3 Sup. Ct 129.] 
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MEADE et al. v. BEALE et al. 

[Taney, 339.] i 

Circuit Court, D. Maryland. Nov. Term, 1850. 

Religious Societies— Bequest to — Incorpora- 
tion — Validity — State Decisions — When 
Adopted — In Equity — Rejiedy — Right. 

1. A citizen of Maryland, by his will, dated 
the 6th of March 1836, bequeathed "to the 
Education Society of Virginia, for the benefit of 
the theological students at the Protestant Epis- 
copal Theological Seminary of Virginia, near 
Alexandria, District of Columbia, one thousand 
dollars, the interest only to- be annually expend- 
ed." The object of the bequest was an unin- 
corporated and voluntary association of indi- 
viduals to take in succession. On a bill filed to 
enforce this bequest, Jield: that the case must be 
governed by those of Dashiell v. Attorney-Gen- 
eral [5 Har. & J. 392, 6 Har. & J. 1], and 
consequently, the bequest was void. 

[Cited in McDonogh v. Murdoch, 15 How. (56 

U. S.) 398.] 
[Approved in State v. "Warren, 28 Md. 353.] 

2. It does not follow that, because such a be- 
quest would be maintained in England inde- 
pendently of the statute of 43 Eliz. c. 4, it will 
also be maintained in Maryland. 

[Approved in State v. Warren, 28 Md. 353.] 

3. The case of Vidal v. Girard College [2 
How. (43 U. S.) 194] does not affect this case, as 
the decision of that case was founded on the 
common law of Pennsylvania. 

4. This ease must be decided on the doctrines 
of the Maryland law, as recognised and estab- 
lished by judicial decisions; and the two ca'ses of 

1 FReportfd by James Mason Campbeii, Esq., 
and here reprinted by permission.] 
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Dashiell v. Attorney-General [supra] are con- 
clusive against the validity of the bequest in 
question. 

5. The circuit courts of the United States ad- 
minister the laws of the states in which they sit, 
unless those laws are in conflict with the con- 
stitution of the United States, or its treaties, or 
the acts of congress, 

6. These courts regard the decisions of the 
highest judicial tribunals of the state, when 
based upon the laws of lie particular state, as 
conclusive evidence of the law^ afCecting the 
right or claim in dispute. 

[Cited in McDonogh v. Murdoch, 15 How. 
(56 U. S.) 398.] 

7. In cases depending upon the usages of com- 
merce, and the general principles of commer- 
cial law, where the state court does not decide 
the case upon any particular law of the state, 
or established local usage, but upon the general 
principles of commercial law, if it falls into error, 
that erroneous decision- is not regarded as con- 
clusive evidence of the commercial law of the 
state; and will not be followed by the supreme 
court. 

8. In regard to equitable rights, the power of 
the courts of chancery of the United States 
is, under the constitution, to be regulated by the 
law of the English chancery. 

9. But this rule applies to the remedy, not to 
the right It is the form of the remedy for 
which the constitution provides; and if a com- 
plainant has no right, the circuit court sitting as 
a court of chancery has nothing to remedy in any 
form of proceeding. 

This bill was filed against the defendants 
[Beale and Latimer], as executors of Philip 
J. Ford, deceased, late a citizen of Maryland, 
by William Meade, Edward McGuire, John 
Hoofif, Philip Williams, and John Johns, cit- 
izens of Yirginia, on behalf of themselves, 
and all others the members of the Society 
for the Education of Pious Young Men for 
the Ministry of the Protestant Episcopal 
Church; said society having its place of busi- 
ness in Virginia, and being there situated, 
and all the membei-s thereof being either cit- 
izens of that state or of other of the United 
States than Maiyland. 

The bill stated that, on the 6tli of March, 
1836, the said Philip J. Ford made and pub- 
lished his last will and testament in wnting, 
whereby, amongst other things, he gave to the 
Society for the Education of Pious Young 
;sien for the Ministry of the Protestant Epis- 
copal Church, by the name of the Education 
Society of Virginia, for the benefit of the 
theological students at the theological semi- 
nary of Virginia, near Alexandria, Disti-iet 
of Columbia, one thousand dollars, the in- 
terest only to be expended. That the testa- 
tor having departed this life leaving said wiU 
unrevoked, the same was duly proved in the 
orphans' court of Charles county, Marj'land, 
and the execution thei'eof assumed by the 
defendants. That the assets received by the 
executors were large, and amply suflBLeient to 
liquidate the whole of the said legacy in due 
course of administration. That the said So- 
ciety, for the Education of Pious Young Men 
for the Ministry of the Protestant Episcopal 
Church, whereof the complainants were mem- 
bers, and on behalf of which they sued, was 
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commonly known and designated by the name 
of the Education Society of "S'irginia, and was 
the same society so designated by the testator 
in his said will; and that the place of the an- 
nual meeting of said society Tvas now, and al- 
ways had been, at the theological seminary 
of tiie Protestant Episcopal Church in the dio- 
cese of Virginia, situated in Fairfax county, 
in said state. That the said society was 
composed of about two hmadred members, 
who resided in various states of the Union, 
remote from 'each other. That, according to 
the constitution of said society, the affaii-s of 
the same were committed to the management 
of a board of directors, which consisted of the 
president, four vice-presidents, the secretary, 
the treasurer and thirty managers, who were 
all appointed annually, at their annual meet- 
ing at the said theological seminary. That 
the complainants were, at the death of the 
testator, and had been, ever since, members 
of said society and of its board of directoi-s. 
That it was the duty of said board of di- 
rectors, among other things, to determine on 
the propriety of accepting and approving of 
the candidates for the aid of the society afore- 
said, in the prosecution of their education for 
the ministiy aforesaid, selected and recom- 
mended by the standing committee, composed 
of four members of said board of directors, 
and upon the approval of the persons so 
recommended, it "was the duty of said stand- 
ing committee to appropriate and furnish the 
funds and assistance from the treasury of the 
society aforesaid, to the said beneficiaries. 
That said beneficiaries were bound to pros- 
ecute their studies at said seminary, under 
the direction of its professors, unless such 
condition were dispensed with by the stand- 
ing committee; and they were provided with 
board and other necessaries by said seminary, 
which was provided for and supported, so far 
as the board of the students there is con- 
cerned, by said society. That said seminary 
was in full existence as a theological school; 
and the said society, through its board of di- 
rectors, had been for many yeai-s before the 
death of the testator, and had continued ever 
since, in full existence and organization, and 
prosecuting successfully the objects of its for- 
mation, precisely in the same manner as at 
the time of the publication of the testator's 
will and at the time of his death. Prayer for 
discoveiy and relief. 

The will of the testator, so far as it re- 
lated to this bequest, was as follows: "I give 
and bequeath to the Education Society of Vir- 
ginia, for the benefit of the theological stii- 
dents at the Protestant Episcopal Theological 
Seminaiy of Virginia, near Alexandria, Dis- 
rict of Columbia, one thousand dollars, the 
interest only to be annually expended." 

To this bill, the defendants demurred gen- 
erally, and the ease was submitted, upon 
written arguments, upon the demurrer. 

J. M. Campbell, in support of the demurrer, 
contended (1) That the legacy was void, be- 



[16 Fed. Cas. page 1285] 

ins in violation of the 34tli article of the bill 
of rights of Maryland. (2) That the legatee 
not heing incorporated, the legacy was void 
for want of a competent person to take. 2 
Stoiy, Comm. § 1147; 3 Pet. [28 U. S.] Ap- 
pend. 497- The statute of Elizabeth (43 Eliz. 
c. 4), it is true, supplies the defect of want 
of a charter, but witliout that statute, in Eng- 
land, and where it is not in force in this 
countiy the legacy is void. The statute is not 
in foi'ce in Virginia, and such a legacy is void 
there. Trastees of Philadelphia Baptist Ass'n 
V. Hail's Ex'rs, 4 Wheat. [17 U. S.] 1; 3 Pet. 
[2S U. S.] Append. 481. In Pennsylvania, 
the statute of Elizabeth is not in force, as to 
its mode of proceeding, but it is, as to the 
principles involved ([Vidal t. Girard's Ex'i-s] 
2 How. 192), and the supreme court of the Unit- 
ed States, in the case of Gimrd's Will, in 2 
How. [supra], while upholding the legacy 
there given, under the law of that state, re- 
fere to and adopts the principle of the case 
[Trustees of Philadelphia Baptist Ass'n v. 
Hart's Ex'rs] in 1 Wheat [supra], as applica- 
ble, where the statute of Elizabeth is not in 
force. In Maryland, the statute of charita- 
ble uses (43 Elizabeth) is not in force (5 Har.' 
& J. 398) ; and on page 401 of that volume the 
veiy case of a devise to persons in succession, 
not incorporated, is put by the court. 

R. J. Brent, for complainant. The doctrine 
of charities and conveyances to charitable 
uses has been so fully discussed in the opin- 
ion of the supreme court, in Vidal v. Girard's 
Ex'rs, 2 How. [43 U. S.] 194, that we can only 
refer to that decision as finally settling xae 
law on this subject, and conclusively set- 
tling that such devises could be enforced in 
equity, independently of the statute of Eliza- 
beth, thus virtually overruling the contrary 
decision made by our court of appeals, in 
Dashiell V. Attorney-General, 5 Har. & J. 400, 
which was based on the mistaken notion that 
chanceiy had no jurisdiction previously to 
that statute. The question, therefore, recui-s 
whether the circuit court will not, in such a 
case, rather follow the federal decisions than 
the state decision? If so, the sole remaining 
question is, whether this legacy, as claimed, 
is not a charity? which will clearly appear by 
reference to the bill. 

Henry Winter Davis, on the same side. 
The case is succinctly and accurately stated 
by the defendant's counsel; and in the two 
points insisted on, the merits of the case are 
fairly met (1) The law of charitable be- 
quests is not dependent on the statute of 43 
Elizabeth, but is a part of the common law, 
prior to and more comprehensive than that 
statute. (2) The bequest of Ford's will is 
such, as within the principles of the law of 
cbaritable bequests, is valid and enforcible by 
bill in equity. (3) The bill of rights of Maiy- 
land does not affect the matter. 

I. The elements of perfect trust are, a 
trustee, a subject, and an object or beneficiary 
competent to take. The want of a trustee 
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will always be supplied by equity, and is not 
suggested or relied on here. The subject here 
exists in the legacy. The object or beneficiary 
is the party stated in the bill. It is an un- 
incorporated, voluntai-y association, and it is 
on this that the objection of its incompetency 
rests. The purpose of the trust— the education 
of youths for the ministry— is directly within 
the immediate scope of the organization of 
the society, and we suppose is conceded to be 
a charitable purpose, which would be sus- 
tained and effectuated, if the body designated 
to take the fund be competent to take. In 
all cases there must be a beneficiary sufficient- 
ly certain and definite, or any gift or bequest 
will be void. That certainty varies with the 
subject-matter of the gift or bequest, and the 
objects to which it is directed. It may either 
be a natural person, or a coi*porate person, or 
a more indefinite body, such as a religious 
congregation, a voluntary association, or the 
public— either of the whole commonwealth, or 
limited portions of it The first two are the 
ordinary objects of gifts and bequests. The 
third class is recognized as competent to take 
property— not generally, but only for specified 
purposes. The individual can take for all pur- 
poses, generally; the body corpoi-ate only for 
purposes within the scope of its charter. 
When the bequest or gift is for certain pub- 
lic or charitable pui-poses, an enlarged policy 
has relaxed the rigid rules which define the 
certainty of a competent donee, where individ- 
uals ai-e concerned, and indefinite gifts and 
dedications are recognised and enforced. One 
class of such cases is, that in which dedica- 
tions to the public, or to particular societies, 
have been protected; such was the case of 
Mayor, etc., of New Orleans v. U. S., 10 Pet 
[35 TJ. S.] 662, where the proprietors of the 
soil had laid out a town, and on the plat had 
designated a portion as "the quay," and the 
court held it a valid dedication to the public; 
and remarked that, without such dedications, 
an advanced state of society could not exist; 
and that the right might exist in the public 
at large, or in a definite part of it, without 
the intervention of a corporation (page 713). 
Similar principles are reiterated in the cases 
of Cincinnati v. White's Lessees, 6 Pet [31 
tr, S.] 431; Barclay v. Howell's Lessee, 6 Pet 
[31 U. S.] 499; and Beatty v. Kurtz, 2 Pet 
[27 U. S.] 566; in which latter case, a piece 
of ground marked on the plan of Georgetown 
"for the Lutheran church,*' an unincorporated 
society talcing in succession, '\\'as protected 
from violation, as a place of burial for the 
dead, validly dedicated to the public, and to 
pious uses. Such gifts as the above, to an 
individual, would have been void: to the 
public, the citizens of the town, the religious 
congregation— for those particular purposes, 
they were valid; and the persons intended to 
enjoy the gift were vague and uncertain, shift- 
ing, imascertained, unincorporated, and not 
protected by the inteiTention of trustees. 
The cases are thus far directly in point; they 
suffice to remove all 3, priori presumptions 
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against tlie existence of other cases, embraced 
by their principles, where the rules relative to 
gifts or bequests to individuals for private 
purposes do not operate to avoid the gift 
They lay the foundation for the principle, that 
for public purposes relative to the religion, 
the commerce, the municipal conveniences, 
the eduearion of the people, the laws of limita- 
tion and conveyancing are not the same which 
govern the disposition of private property be- 
tween private persons; but that an indefinite 
public may have rights which courts will pro- 
tect. It is this principle which lies at the 
foundation, and is the origin of charitable be- 
quests of an indefinite nature, whereby trans- 
fei-s of property— void if between private per- 
sons for private purposes— are taken under 
the protection of the courts, when applied to 
public or charitable uses. Within it, gifts or 
bequests for the establishment of schools or 
colleges, for the education of ministers or or- 
phans, for the support of ministers, for the 
benefit of dissenting congi-egations, unincor- 
porated, for the erection of light-houses, 
bridges, &c., are protected. The fact that 
such gifts are protected in England, and in 
certain states of this Union is conceded; but 
it is denied that they are so protected on 
the above principle, but only by virtue of 
the statute of charitable uses. 43 Eliz. c. 4. 
We had supposed this principle at rest be- 
fore the courts of the United States, since 
the case of Vidal v. Girard's Ex'rs, 2 How. 
[43 U. S.] 127; but it would seem that the 
counsel for the defendants entertains a dif- 
ferent view of that case. It is ti-ue, that it 
U'as held, in confonnity with the case of 
Zimmerman v. Anders, 6 Watts & S. 218, 
that the consei'vative provisions of the stat- 
ute of Elizabeth were in force in Pennsyl- 
vania; but it is equally true, that that statute 
has been held not to be in force in Pennsyl- 
vania, and also that, independently of it, 
the more extensive range of charitable uses 
which chancery supported before that stat- 
ute, and beyond it, were held to exist in that 
state; and that, after an elaborate examina- 
tion of the cases, the supreme court solemn- 
ly affirmed the doctrine of Sugden in 1 Dm, 
& War. 258, that eomls of equitj'- have, in- 
dependently of the statute of Elizabeth, an 
inherent jurisdiction in cases of charity; that 
cases of charity. In courts of equity in Eng- 
land, were valid prior to the statute of Eliza- 
beth, and that from the more recent cases, 
and the result of recent investigations, such 
was the case at the common law prior to the 
statute; and therefore, without reference to 
the cases from the Pennsylvania reports, 
those doctrines would be part of the common 
law of Pennsylvania. [Vidal v. Gh-ard's 
Ex'rs] 2 How. [43 U. S.] 197, 198. Indeed, 
it is plain, such must have been the case, for . 
SL 43 Eliz. only created a new tribunal for 
the enforcement of acknowledged rights; its 
language creates no new right, nor makes 
one valid which before was void; and if its 
modes of proceeding were not in force, noth- 
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ing remained to be in force; for the rights it 
protected were old rights, which fraud had 
invaded, but not nullified in the eye of the 
law. The courts of Pennsylvania were, 
therefore very accm-ately discriminating 
when they held the statute not in force, but 
that the principles chancery had adopted in 
applying its provisions, obtained in Pennsyl- 
vania, not by force of the statute, but as part 
of the common law. Witman v. Lex, 17 
Serg. & R. 88-90. 

Upon such and much more powerful argu- 
ments, Sugden, in the case of Incorporated 
Soc. V. Eichards, 1 Dru. & War. 294, in 
Ireland, where the statute of Elizabeth is no 
more in force than it is in Maryland and 
Virginia, and where, consequently, the be- 
quest must either be void or valid by some 
other law, held the jurisdiction of chancerj' 
to decree and enforce indefinite charities; 
and that the statute only introduced a new 
and special, but not exdusive mode of en- 
forcing ti'usts and uses previously valid; and 
Lord Redesdale in Plunkett v. ifayor, etc., 
of Dublin, 1 Bligh [N. S.] 312, 346, 347, held 
that the statute created only a new juris- 
diction, by analogy to certain old writs— a 
jurisdiction ancillary to the court of chan- 
cery; and similar doctrines were maintained 
in Zane's Will Case, Brightly, N. P. 34G, till 
finally, on the fullest investigation, and on the 
faith of new lights making plain a path over 
which their predecessors had groped in dark- 
ness, and not unfrequently stumbled, the su- 
preme court proclaimed the same doctrine 
in so convincing a form, as to silence contro- 
versy; in a scientific point of vieAv, however, 
doubts may still invest its practical applica- 
tion in particular cases. If this be so, it 
seems to be immaterial that the court of ap- 
peals of Maryland, following in the footsteps 
of Trustees of Philadelphia Baptist Ass'n v. 
Hart's Ex'rs, 4 Wheat. [17 U. S.] 1, have 
said the statute of Elizabeth is not in force 
in Maryland. We concede it, but ask relief 
of the courts of equity of the United States, 
administering the general equity jurispni- 
dence of the common law, as expounded 
by the supreme court. If the question were 
whether St 43 Eliz. is in force in Maryland, 
the case of Dashiell v. Attorney-General [su- 
pra] might well be relied on as a conclusive 
adjudication upon the local statute law of 
the state. So far as it decides that, we do 
not impeach it; we say only, that it is error 
in supposing that the whole law of charitable 
bequests of an indefinite character sprang 
from, and fell with, that statute, shall not 
bind the courts of the United States in decid- 
ing a question, under the common law, of 
general equity jurisprudence, and our protest 
rests on the reiterated decisions of the su- 
pi-eme court. That such was the only jKtint 
decided in 5 Hiar. «& J., appears from the 
very opening of the opinion on p. 398, where 
it is held, that the peculiar law of charities 
originated in St 43 Eliz., and that, independ- 
ently of it, equity could not, in its ordinary 
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jurisdiction, sustain a Request which, if not 
a charity, would, on general principles, he 
void. Then the vagueness of the particular 
hequest is discussed, and finally, it is shown 
that St. 43 Eliz. is not in force in Maryland. 
Now we concede, as a point of local law, that 
43 Eliz. is not in force in Maryland; we con- 
trovert the opinion that the courts of equity 
had no general jiursidiction over indefinite 
charitable bequests; and as a point of gen- 
eral equity jurisprudence, the circuit court 
is not bound by the court of appeals of 
Maryland. 

The question then, relates, not to a local 
statute, nor to a rule of law of title to real 
property, nor even to the meaning and effect 
and constmction of the language of the will; 
but simply to the powers of a court of equity 
to enforce what is confessed to have been the 
intention of the testator. Neither is it a ques- 
tion as to whether the powers of the Maryland 
court of chancery are adequate to the enforce- 
ment, for they may be entirely inadequate, or 
such courts may not exist at all in Maryland, 
as they do not in Louisiana, or Massachusetts 
or Pennsylvania; but can the United States 
circuit court enforce this trust, no local statute 
declaring it void in itself; and if it fall at all, 
it being for want of competent power to en- 
force it. Now it is obvious that the powers of 
the circuit court cannot depend either upon 
the equity powers conferred by the state up- 
on its courts of equity, or upon the deasion of 
those courts upon their powers. And though, 
they may decide, and profess to rest their de- 
cision upon genei-al equity law, yet that would 
not bind the circuit court's decision as to its 
powers on the same question. For example, 
suppose it should decide that a legacy to the 
family of A., was too vague: or that a trust 
declared in a wiU was void, if no ti-ustee were 
named; or that a court of equity had no power 
to substitute a surety to the right of the cred- 
itor secured; or that equity had no power to 
relieve against a mistake of fact; nobody 
would suppose the circuit court bound. On 
the contrary, the supreme court has declared 
that the judiciary act confers the same chan- 
cery powers on all, and gives the same rules 
of decision in all the states, whether courts of 
equity exist there or not; IT. S. v. Howland, 4 
Wheat. [17 U. S.] lOS; and by parity of rea- 
soning, whatever limit, whether by legislation 
or judicial construction, may have been set 
to their powers. And in Robinson v. Camp- 
bell, 3 Wheat [16 U. S.] 212, it was the opin- 
ion of the comt, that their equity jmrisdiction 
and powers were not confined to the modes 
and extent of administering relief possessed 
by tlie local tribunals; for in some states no 
courts of equity exist, and in others equitable 
rights are considered nullities, and no relief 
given for their violation; so that the United 
States courts would not have the same powers 
in all the states; and therefore, they must 
look to the common source of our law (Eng- 
land) for the powers of com-ts of common law 
and equity. In Livingston v. Story, 9 Pet, 
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[34 U. S.] 633, 654^657, the above cases are af- 
firmed, and the principle reiterated, that the 
courts of the L^nited States may recognise and 
enforce equitable rights and remedies, even 
where they are not recognised in the laws or 
local tribunals of the state. 

In .the case of Swift r, Tyson, 16 Pet, [41 U. 
S.] 1, 18, 19, the supreme court decided that 
the decisions of the local tribunals on con- 
ti-acts and instruments of a commercial na- 
ture (not on local statutes or land titles) did 
not furnish positive rules or conclusive au- 
thority to bind the judgment of the supreme 
court; that their interpretation and effect must 
be sought, not in the decisions of local tribu- 
nals, but in the general principles of commer- 
cial law, and this in a case upon a New York 
acceptance. So also in the case of Carpenter 
V, Providence Wash. Ins. Co., Id. 495, 511, 
512, the court said, the questions were of the 
general commercial law depending on a con- 
struction of the contract of insurance, not lo- 
cal in its character, and that on such a ques- 
tion, the decisions of ..the state eoui-ts could not 
conclude them, however much they might re- 
gret the arrival at results varying from those 
of the state courts; similar principles are af- 
firmed in the case of Gaines v. Chew, 2 How, 
[43 U. S.] 650. In the case of Swift v. Tyson 
[supra], the court draws the distinction be- 
tween laws and mere judicial decisions, often 
re-examined, revei'sed, and qualified by the 
same courts; mere evidence of the laws, and 
so liable to be rebutted by fui*ther and better 
evidence; of which no better illustration can 
be imagined than the law of charitable uses- 
first repudiated as no part of equity jurispru- 
dence in Trustees of Philadelphia Baptist 
Ass'n V. Hart's Ex'rs [4 Wheat (17 U. S.) 1], 
because supposed to have originated from St. 
43 Eliz., then on recent investigations, re- 
adopted and re-instated la its place as an in- 
tegral portion of that jurisprudence. And the 
court further distinguishes decisions on stat- 
utes, and relative to rights and things having 
a permanent locality, and other things immov- 
able and intra-ten'itorial in their nature and 
character (by which they confess themselves 
bound) from decisions on the general doctrines 
of the common law, whether administered in 
a legal or equitable forum; of the latter char- 
acter is Dashiell v. Attorney-General, 5 Har. 
& J. 400. And in the ease of Flagg v. Mann 
[Case No. 4,847], Story has expressly held that 
the courts of the United States are not bound 
by the decisions of a state court on a matter 
of general equity jurisprudence. 

That this bequest is not too vague under the 
law of charitable uses, and that it is charita- 
ble in its nature, and may be executed by the 
courts of equity under their general poweirs, 
we refer to Witman v. Lex, 17 Serg. & B. 88; 
West V. Knight, Cas. Ch. 134; Simon v. Bar- 
ber, 5 Russ. 112; Hayter v. Trego, Id. 113; 
Widmore v, Woodrofife, Amb. 639; Wellbe- 
loved V. Jones, 1 Sim. & S. 40; Society for 
Propagation of the Gospel v. Attorney-Gen- 
eral, 3 Ituss. 142; Foley v. Wontner, 2 Jac. & 
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AY. 245; Jlilligan y. Mitchell, 3 ilylne & 0. 72, 
84; 1 Dow, 1; 2 BUgh, 529; 3 Mer. 353, 41S. 
Indeed, the ease of the Tmstees of Philadel- 
phia Baptist Ass'n v. Hart's Ex'rs, 4 Wheat. 
[17 U. S.] 1, would of itself he sufficient on 
this point, for the complainants there failed 
only because the court thought the law of 
charitable uses arose from and depended on 
St 43 Eliz., but it is plain that the court con- 
sidered the bequest perfectly valid under Ihe 
law of charitable uses, and would have sus- 
tained it had they considered that law a part 
of general equity jurispi-udence at common 
law. Upon what part of the case in [Vidal v. 
Guard's Ex'rs] 2 How. [(43 U. S.) 125], the 
counsel for the defendant bases his statement, 
that the supreme court refers" to and adopts 
the principle of the case [Trustees of Phila- 
delphia Baptist Ass'n v. Hart's Ex'rs] in 4 
Wheat, [supra], as applicable, where the stat- 
ute of Elizabeth is not in force, we are entire- 
ly unable to surmise. In reply to the author- 
ity of 4 Wheat, the court distinguish it from 
the one at bar, 1st, as arising in Virginia, 
Avhere 43 Eliz. was repealed; and 2d, as being 
the case of an unincorporated association, an 
answer quite sufficient to withdraw the case 
at bar from the influence of 4 Wheat. But the 
court does not stop with that distinction be- 
tween the eases, but proceeded to show the 
law to be other than it had been decided to be 
in 4 Wheat, and to adopt and affirm the law of 
charitable uses as a part of the common law 
of equity jurisprtidence. And it was because 
the bequests of the will were within this gen- 
eral law that the court supported them. That 
such bequests have frequently been held valid 
in the courts of the states, independently of the 
statute of Elizabeth, and under the common 
law, and that these bequests in manner and 
form fall within those which have been sus- 
tained as sufficiently dennite, will appear 
from the following eases: Attorney-General 
V. Dashiell [supra], decided in 1822, following 
close upon, and undoubtedly the result of 
Trustees of Philadelphia Baptist Ass'n v. 
Hart's Ex'rs [supra], in 1819; shice then we 
have Witman v. Lex, 17 Serg. & R. 88, in 
1827, and Burr's Ex'rs v. Smith, 7 Yt. 241, in 
which case, among many charitable legacies 
to persons not competent to take except under 
the law of charitable uses, all held valid, was 
one to the treasurer for the time being of the 
American Home Missionary Society, formed in 
New York in 1S26. Notwithstanding a mis- 
nomer and error as to the organization of the 
society, the bequest was sustained, and the 
whole question of the relation of the law of 
charitable uses to the statute of Elizabeth was 
investigated with the greatest learning. The 
same is the case in Wright v. Trustees of M. 
E. Church, 1 Hoff., ch. 204-238. One bequest 
was to the Methodist society that met in the 
meeting house in John street; the corpo- 
rate style was, the Trustees of the Corpora- 
lion of the Methodist Episcopal Church of the 
City of New York; and the cbrporation con- 
sisted of eleven congregations, having sepa- 
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rate organizations, but not constituting sep- 
arate pax-ts of the corporate body. This was 
nevertheless held good, and that the money 
could be well paid, either to the clerk of this 
congregation, or to the general secretary or 
treasurer of the coiporation. There was' an- 
other bequest in the same will to the "Yearly 
Meeting of Friends in New York." It was a 
voluntary association, whose members resided 
in New York, Yermont, Massachusetts and 
Upper Canada, and yet the bequest was sus- 
tained. The opinion is one of the most elab- 
orate on the subject of the independence of 
the law of charitable uses of the statute of 
Elizabeth, and its common law origin (pages 
239-265). A similar decision was made in 
Dutch Church v. Mott, 7 Paige, 77. The case 
in 1 Hoff. Ch. was decided in 1839; that in 7 
Paige, in 1838; that m 7 Yt. in 1835. The case 
of Moore's Heirs v. Moore's Devisees, 4 Dana, 
354, decided in 1836, is fully up to the same 
point. We likewise refer to the case of Well- 
beloved V. Jones, 1 Sim. & S. 40, for a case il- 
lustrating the circumstances under which the 
court refer it to a master to settle the safe and 
proper mode of disposing of the fund, where 
voluntary associations are interested, in cer- 
tain circumstances. 

II. The bill of rights is fm-ther evoked to 
avoid the legacy. Its 34th article is aimed, 
not at charitable donations generally) or even 
exclusively, but embraces all legacies, and 
only such legacies of goods and chattels as 
are given to the persons or the bodies desig- 
nated. It avoids legacies for one particular 
class of charitable objects; but from this 
negative on one class of charitable donations, 
which would not have been forbidden, had 
they not previously been allowable and legal, 
arises a strong inference of the general va- 
lidity of donations to general and indefinite, 
and imincorporated objects and purposes. 
Why avoid a legacy to a minister as such, to 
be taken in succession, if they were not pre- 
viously valid? And how were such valid, 
save under the law of charitable donations? 
Does not the avoidance of all gifts to re- 
ligious congregations, except land for a 
church, &c., admit their previous capacity, as 
such congregations, to take such gifts gen- 
erally? of which general capacity the above 
exception still remains. But this only in 
passing to the construction of the article. 
The portion relied on is, we presume, that 
which avoids "any devise of goods or chat- 
tels for the support, use or benefit of any min- 
ister, public teacher or preacher of the gos- 
pel, or for any religious sect, order or de- 
nomination." Certainly, this legacy does not 
fall within the language descriptive of either 
of the two classes of proscribed objects. It 
is not to a minfster, public teacher or preach- 
er of the gospel. It is to the Education So- 
ciety, not composed of clerical persons ac- 
cording to its constitution, but of all classes 
and denominations who conform to its con- 
stitution; the legacy is for the benefit of stu- 
dents at the Theological Seminary of Vir- 
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ginia. But students of theology are neither 
ministers, public teachers nor preachers of 
the gospel; they may become such, and so 
may any lawyer or scholar; and they may 
never become such, though they may study 
the science of theology. The bequest, in its 
very terms, excludes any benefit to any min- 
ister, teacher or preacher, and confers it sole- 
ly on pei-sons not clerical, studying a par- 
ticular science at a particular institution of 
learning. On the principle which alone can 
bring this legacy under those terms, every 
legacy to any institution of learning, for the 
foundation of scholarships, wherein theology 
shall be taught, must be void; that is, any 
bequest for the benefit of any university, in 
the German, or English, or indeed, the 
American sense of that phrase. There is no 
abnegation whatever upon the students ever 
to become ministers. 

Neither does this legacy seem to fall with- 
in the terms, for the benefit, use or support 
of any religious sect, order or denomination. 
Certainly, in no strict sense of the terms, is 
the Education Society, as described in the 
bill, either a religious sect, order or denomi- 
nation; it is an education society, not a re- 
ligious society; it may, or may not, be com- 
posed of religious pei"sons; its objects are not 
religious worship, but the education of cer- 
tain persons in one branch of moral science. 
An incidental advantage may result to one 
religious denomination, but if the gift be not 
for the use of that denomination, as such, it 
seems not to be within the intent of the arti- 
cle; it may derive an incidental advantage 
from the establishment of any institution of 
learning where persons might be aided in 
studying theology; for persons might there 
be aided who afterwards enter the Protestant 
Episcopal Church. A bequest to St John's 
College might be void on the same ground. 
The words, religious sect, order or denomina- 
tion, have a well "understood meaning, which 
will not embrace the Education Society; they 
mean a number of persons united in a par- 
ticular organization called a church, for the 
purposes of common religious worship; but 
surely a set of gentlemen forming a society 
for aiding youth in their theological educa- 
tion, could hardly be called a religious sect, 
order or denomination. Runkei v. Winemiller, 
4 Har. & McH. 452. But in fact, whatever 
may have been the meaning of the article, 
has it not been virtually repealed and an- 
nulled by subsequent legislation? The act of 
1798 (chapter 24), incorporating the Vestry- 
men of the Protestant Episcopal Church, ex- 
pressly allows them to take bequests of goods 
and chattels, provided the income do not ex- 
ceed a certain amount (section 28). The act 
of 1802 (chapter 111, § 8), confers like power 
on the trustees of any religious congregation 
of any denomination, with a proviso against 
gifts, &c., not to take effect till after death, 
and limiting the amount to be held by any 
congregation. This restriction of gifts to take 
effect after death, was annulled by the act 
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of 1813 (chapter 222, § 1), and the power to 
take by will or deed made general and abso- 
lute. The act of 1814 (chapter 58), conferred 
like capacity on the Methodist Baltimore Con- 
ference, though its jurisdiction esxtended be- 
3^ond the state, into Pennsylvania on one side, 
■and to the Rappahannock, in Virginia, on the 
other; for the benefit of all which region it is 
empowered to hold property. These acts re- 
flect a double light on this subject. 

1. They show distinctly what was meant 
by religious sect, order or denomination; 
merely a congi-egation or single society, or- 
ganized for purposes of commpn worship; not 
any multitude of persons who might happen 
to concur in one or more tenets of belief, still 
less any society, whatever might be the pre- 
vailing complexion of the religious opinions 
of its members, organized, not for the pur- 
poses of religious worship and improvement, 
but for the purpose of scientific instruction 
in matters of theology generally. This mean- 
ing appears from the preamble of the act of 
1802. It speaks of petitions from religious 
societies and of all denominations of Chris- 
tians, and their holding property in a con- 
gregational capacity, &c. 

2. It is plain, that the bill of rights is en- 
tirely repealed in its principle and substance 
by these acts. The whole policy of the state 
is changed; it now sanctions what it before 
condemned. It forbade all bequests for the 
benefit of religious sects, and now all be- 
quests for all sects are valid, if not beyond 
a certain sum. Upon what principle can this 
bequest be considered void under the article, 
when if in favor of any sect or denomina- 
tion as such, it is in favor of those vested 
specially with power to take and hold prop- 
erty in Maryland? If the court should think 
this bequest ought to be confined to the bene- 
fit of certain of the Protestant Episcopal con- 
gregations of Maryland, it is competent for 
the court, in directing the execution of the 
trusts of the will, to limit the application in 
such manner, and to designate the mode of 
applying the fund: i. e., that it should be ap- 
plied to the education of ministers for the 
church in Maryland, on a scheme to be re- 
ported by the master for that pm"pose. 

Should the court not take that view, it 
may be worth while to consider, if the article 
extends to bequests to ministers or religious 
denominations beyond the state of Maiyland, 
as this society is beyond the state. The same 
reasons would not apply to prohibiting be- 
quests to foreign as to domestic associations; 
and we know that money bequeathed in Eng- 
land to be laid out in land in a foreign coun- 
trj', for charitable purposes, will be sustained, 
when if it be to be laid out in England, it 
would have been void. Whether the analo- 
gies of these cases touch the present is sub- 
mitted, with a simple reference to 2 Story, 
Eq. Jur. §§ 1184, 1185, etc. If this bequest 
should be considered such in its character as 
the bill of rights describes, and so void, if the 
persons to take were in Maryland, it is not 
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unfair to argue, that the article only contem- 
plates gifts to such persons, or to such pur- 
poses, within the state; but never had any 
application to such persons, or associations or 
objects, beyond the state, since the state 
policy could in no manner be affected by the 
growth of such associations, or the accumula- 
tion of wealth in the hands of ministers be- 
yond the state. 

J. M. Campbell, in reply. The defendants' 
counsel in support of the demurrer in this 
cause, and in reply to the counsel for the 
complainants, deems it unnecessary to ad- 
vert to a large part of their argument, and 
the bulk of their authorities, because, in 
his view, the question is disposed of by the 
cases already cited by him, in the supreme 
court, and in the state of Maryland. It is 
conceded by the complainants' counsel, that 
the statute is not in force in Maryland, and 
that under the decisions of the court of ap- 
peals in Maryland, the legacy now sued for 
would not be recoverable there, or at any 
rate such is the fair conclusion from what 
they say. Now, do the courts of the United 
States, in deciding questions of charities and 
charitable uses, cut loose from the law set- 
tled in the states where those courts sit? 
The case of Trustees of Philadelphia Bap- 
tist Ass'n V. Hart's Ex'rs, 4 Wheat. [17 U. 
S.], has already been cited by us. Of that 
ease, the supreme court, in Vidal v. Girard's 
Ex'rs, 2 How. [43 U. S.] 192, say, it "arose 
under the law of Virginia, in which state 
St. 43 Eliz. c. 4, had been expressly and 
entirely abolished by the legislature, so that 
no aid whatsoever could be derived from 
its provisions to support the bequest." No 
objection is taken to the decision, upon the 
ground that the law of Vii-ginia had nothing 
to do with the question, but on the contrary, 
the assumption is, that the court in Hare's 
Case decided rightly as far as that ground 
went, though possibly they might have erred 
on the ground that there was no jurisdiction 
of charities independently of the statute. 

This view becomes still more clear on an 
examination of the case of Vidal v. Girard's 
Ex'rs [supra]. That case having come up 
from the Pennsj-lvania circuit, care is taken, 
on pages 192 and 196 of the opinion of the 
court, to affirm and repeat with emphasis 
the fact, that though St. 43 Eliz. is not in 
force in Pennsylvania, its principles are, 
"by common usage and universal recogni- 
tion; and not only these, but the more ex- 
tensive range of charitable uses which chan- 
cery supported before that statute and be- 
yond it." And on page 197, the opinion goes 
on to state, that "the case is completely 
closed by the principles and authorities al- 
ready mentioned, and is that of a valid char- 
ity in Pennsylvania." It seems to us that, 
upon the principles laid down by the com- 
plainants' counsel, it was quite unnecessary 
for the court to have examined at all into 
the laws of Pennsylvania, and the fact that 



it has dojie so, coupled with its observation 
as to the difCerent law prevailing in the cir- 
cuit where Hart's Case was decided, shows 
that- the United States courts, whatever they 
may do in other cases, do not mean to get 
up a different law of charitable uses from 
that recognized by the states in which they sit. 
Nor would it be proper. Upon general princi- 
ples of law, commercial or otherwise, in which 
a state can have no interest different from that 
of the rest of the world, or Union, the fed- 
eral courts may decide according to state 
decisions which break in upon the uni- 
formity of a general system; but they never 
have so decided, where the effect was to uproot 
a particular line of policy adopted by the 
state; and such is the case of the doctrine 
of charitable uses. If a state sets its face 
against particular charities, the courts of 
the United States will never consent to 
plant them in its borders. 

TANEY, Circuit Justice. This case has 
been submitted on written arguments. The 
money in question is bequeathed to the Edu- 
cation Society of Virginia, for the benefit of 
the theological students, at the Protestant 
Episcopal Theological Seminary of Virginia, 
near Alexandria, District of Columbia; and 
the demurrer admits that the complainants 
represent the society to whom this bequest 
was intended to be made. The society is 
not incorporated, and the bequest is to a 
voluntary association of individuals to take 
in succession. 

The court is of opinion that this case must 
be governed by the case of Dashiell v. At- 
torney-General, 5 Har. & J. 392, 6 Har. 
& J. 1, decided in the Maryland court of 
appeals; and eonsequei:t!y, that this bequest 
is void. The principles decided in these two 
cases were also ruled by the supreme court, 
in a case arising in Virginia, in which state, 
as in this, the statute of Elizabeth concern- 
ing charitable uses has not been adopted, 
nor its principles recognized, as a part of 
the common law of the state. Trustees of 
Philadelphia Baptist Ass'n v. Hart's Ex'rs, 
4 Wheat. [17 U. S.] 1. The case of Vidal v. 
Girard's Ex'rs, was decided altogether upon 
the law of Pennsylvania. 2 How. [43 U. S.] 
192. 

It is very true, that in the last-mentioned 
case, the supreme court express the opinion 
that the courts of chancerj' in England pos- 
sessed the power of enforcing charities of 
this description, before the statute of 
Elizabeth was passed; in other words, that 
such a devise was good, and might be en- 
forced in chancery. But assuming this to 
be correct, and that the court were mis- 
taken in the contrary opinion expressed in 
the case of Trustees of Philadelphia Baptist 
Ass'n V. Hart's Ex'rs [supra], yet it does not 
follow, that because such a bequest would be 
maintained in England, it must also be 
maintained in Maiyland. Nor is such the doc- 
trine of the supreme court in the case of the 
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Girard College; on tlie eontraiy, while the 
court in that CJfse held that such a devise 
■was valid in Pennsylvania, it still recognized 
as authority the case of Trustees of Phila- 
delphia Baptist Ass'n v. Hart's Bx'rs 
[supra], which decided that a similar devise 
was void in Virginia. The statute of Eliza- 
beth Is not in force in either of these states, 
and the supreme court founded its decision 
in the last of these cases, upon the common 
law of the state as recognized in Pennsyl- 
vania, by universal usage and judicial de- 
cision. Upon the same principle, this case 
must be decided upon the doctrines of the 
Maryland law, as recognized and establish- 
ed by judicial decisions; and the two cases 
in the court of appeals before mentioned are 
conclusive against the validity of the bequest 
in question. 

The circuit courts of the United States ad- 
minister the laws of the states in which they 
sit, unless those laws are in conflict with the 
constitution of the United States, treaties or 
acts of congi*ess; and as a general rule, re- 
gard the decisions of the highest judicial 
tribunals of the state as conclusive evidence 
of the law. "We do not speak of matters of 
practice, or the forms of proceeding; but of 
decisions upon the right or claim in dispute 
between the parties, where that right de- 
pends upon the laws of the particular state. 

The cases of Swift v. Tyson, 16 Pet [41 U. 
S.] 1, and Carpenter v. Providence Ins. Co., 
Id. 511, 512, were cases depending upon 
the usage of commerce, and the general 
principles of commercial law. And the su- 
preme court have always said that in cases 
of that description, where the state court 
does not decide the case upon any particular 
law of the state, or established local usage, 
but upon the general principles of commer- 
cial law, if it falls into error, that erroneous 
decision is not regarded as conclusive evi- 
dence of the commercial law of the state, 
and will not be followed as such by the su- 
preme court And the reason of this dis- 
tinction is obvious. The state court does 
not decide in such cases upon the peculiar 
laws and institutions of the state. Its de- 
cision, therefore, is no evidence that any law 
has been adopted by the state in conflict 
with the general principles which regulate 
commercial contracts throughout the com- 
mercial world. 

So too, as relates to the jurisdiction of the 
circuit court sitting as a court of chancery. 
It is undoubtedly true, as contended for in 
the argument of the complainant, in regard to 
equitable rights, that the power of the 
courts of chancery of the United States, is, 
under the constitution, to be regulated by 
the law of the English chancery; that is to 
say, the distinction between law and equity 
as recognized in the jurisprudence of Eng- 
land is to be observed in the courts of the 
United States, in administering the remedy 
for an existing right. The rule applies to 
the remedy and not the right; and it does 



not follow, that every right given by the 
English law, and which, at the time the con- 
stitution was adopted, might have been en- 
forced in the court of chancery, can also be 
enforced in a court of the United States; 
the right must be given by the law of the 
state, or of the United States. It is the 
form of remedy for which the constitution 
provides; and if a complainant has no right, 
the circuit court, sitting as a court of chan- 
cery, has nothing to remedy in any form of 
proceeding. 

In the case before the court, the question 
is: is the bequest which the complainants 
claim, a valid one by the laws of JMary- 
land? It is a question which, in its .nature, 
necessarily depends upon the laws of the 
respective states. Some of the states sanc- 
tion devises of this description; some do 
not; and undoubtedly it depends upon 
eveiy state to determine for itself, to whom 
and in what form, and by what instrument, 
any property within its borders may pass 
by devise or otherwise. The court of ap- 
peals in Maryland have decided, that a be- 
quest like this is void by the laws of the 
state, and passes no right to any one. This 
court is bound to respect this as the law of 
the state; and if there is no right vested in 
the complainants by this bequest, this court 
cannot create one. There is, therefore, neith- 
er an equitable nor legal title upon which 
the powers of a court of the United States 
can be called into action, either as a court 
of equity or of law, in behalf of these com- 
plainants. 

This is not a proceeding to appoint a 
trustee to execute a valid trust; nor, indeed, 
are there any cestuis que trust. This doc- 
trine is fully maintained in the case of 
Wheeler v. Smith, 9 How. [50 U. S.] 55, 
which was decided at the last term of the 
supreme coui-t. The cases of Trustees of 
Philadelphia Baptist Ass'n v. Hart's Ex'rs, 
and Vidal v. Girard's Ex'rs, were in that 
ease recognized as depending upon the laws 
of the respective states, and not merely 
upon the doctrines of the English chancery. 
The bill in this case must, therefore, be dis- 
missed with costs. 
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MEADE V. DEPUTY MARSHAL. 

[1 Brock. 324; 1 5 Hall; Law J. 536; 2 Car. 
Law Repos. 329.] 

Circuit Court, D. Virginia. Nov. Term, 1815. 

Military Law— Court Martial— Assessment op 
Fines — Militia— Not in Active Service 
— Notice. 
1. It seems, that a court martial, organized un- 
der the authority of a state, has no power to as- 
sess fines upon delinquent militia-men, for. fail- 

1 [Reported by John W. Brockenbrough, Esq.] 
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ing to obey a requisition to enter the service, 
emanating from the secretary of war, 

2. A court of inquiry is the proper tribunal 
for assessing fines against delinquent militia, 
or for the trial of privates not in actual service, 
under the laws of Virginia. 

3. The sentence of a court martial rendered 
against an individual without notice, is void. 

[Cited in Flint River S. Co. v. Roberts, 2 
Fla. 102; Flint River S. Co. v. Foster, 5 
Ga. 194; Board of Com'rs v. Johnson. l24 
Ind. 153, 24 N. E. 148; DuUam v. Willson, 
53 Mich. 406, 19 N. W. 112; People v. 
Martin {Colo. Sup.) 36 Pac. 546; Evans v. 
Johnson (W. Va.) 19 S. E. 624.] 

[This was an action by William Meade 
against the deputy marshal of the Vh-'ginia 
district.] 

Motion to be discharged under a writ of 
habeas corpus. 

MARSHALL, Circuit Justice. By the re- 
turn of the deputy mai-shal, it appears, that 
■William Meade, the petitioner, was taJien 
into custody by him, and is detained in cus- 
tody, on account of the nonpayment of a fine 
of forty-eight dollars, assessed upon him by 
the sentence of a court martial, for failing to 
talce the field, in pursuance of general orders 
of the 24th of March, 1813, the marshal not 
having found property, whereof the said fine 
might have been made. The court martial 
was convened by the following order: 

"November 8th, 1813. Brigade Orders, A 
general court martial, to consist of Lieutenant 
Colonel Mason, president, &c., will convene 
at the court house, in Leesburg, on Friday, 
the third day of next month, for the trial of 
delinquencies, which occurred under the late 
requisitions of the governor of Virginia, and 
secretary of war, for militia from the county 
of Loudoun. (Signed) Hugh Douglass, Brig- 
adier General, Sixth Brigade of Va. Militia." 

The court being convened, the following 
proceedings were had: "It appearing to the 
satisfaction of the court, that the following 
persons of the county of Loudoun, were regu- 
larly detailed for militia duty, and were re- 
quired to take the field, under general orders, 
of March 24th, 1813, but refused, or failed to 
compljy therewith;- whereupon, this court 
doth order and adjudge, that they be, each, 
severally fined the sum annexed to their 
names, as follows, to wit: William Meade, 
forty-eight dollars," &c. On the part of the 
petitioner, the obligation of tliis sentence is 
denied. 1st. Because it is a court, sitting 
under the authority of the state, and not of the 
United States. 2dly. It has not proceeded 
according to the laws of the state, nor is it 
constituted according to those laws. 3dly. 
Because the court proceeded without notice. 

1st. The court was unquestionably con- 
vened by the authority of the state, and sat 
as a state court It is, however, contended, 
that the marshal may collect fines, assessed 
by a state court, for the failure of a militia- 
man to take the field, in pm-suance of the 
orders of the president of the United States. 
The constitution of the United States, gives 
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power to congress, "to provide for calling 
forth the militia to execute the laws of the 
Union," &c. In the execution of this power, 
it is not doubted, that congress may provide 
the means of punishing those who shall fail 
to obey the requisitions, made in pm'suauce 
of the laws of the Union, and may prescribe 
the mode of proceeding against such delin- 
quents, and the tribunal before which such 
proceedings should be had. Indeed, it would 
seem reasonable to expect, that all the pro- 
ceedings against delinquents, should rest on 
the authority of that power, which has been 
offended by the delinquency. This idea 
must be retained, whilst considexing the acts 
of congress. The first section of the act of 
1795 [1 Stat. 424], authorizes the president, 
"whenever the United States shall be invad- 
ed, or be in imminent danger of invasion," 
(fee, "to call forth such number of the militia 
of the state, or states, most convenient to the 
place of danger, or scene of action, as he may 
judge necessary, to repel such invasion, and 
to issue his order's for that pui^pose, to such 
officer, or officers of the militia, as he shall 
think proper." The fifth section enacts, 
"that eveiy officer, non-commissioned officer, 
or private of the militia, who shall fail to 
obey the order of the president of the United 
States, in any of the cases before recited, 
sliall forfeit a sum, not exceeding one year's 
pay, and not less than one month's pay, to 
be determined and adjudged by a court 
martial." The sixth section enacts, "that 
courts martial, for the ti'ial of militia, shall 
be composed of militia officers only," Act 
Feb. 28, 1795; 1 Stoiy's Laws, 389, c. 101 
[1 Stat. 424, c. 36]. Upon these sections, de- 
pends the question, whether courts martial 
for the assessment of fines against delinquent 
militia-men, should be constituted under the 
authority of the United States, or of the state 
to which the delinquent belongs. The idea 
originally suggested, that the tribunal for the 
trial of the offence, should be constituted by, 
or derive its authoi*ity from, the government 
against w^hich the offence had been commit- 
ted, would seem to require, that the court 
thus referred to in general tei-ms, should be 
a court sitting under the authority of the 
United States. It would be reasonable to ex- 
pect, if the pow^erwere to be devolved on 
the court of a state government, that more 
explicit terms would be used for conveying 
it. And it seems, also, to be a reasonable 
construction, that the legislature, when in the 
sixth section, providing a court martial for 
the trial of militia, held in mind the offences 
described in the preceding section, and to be 
submitted to a court martial. If the offences 
described in the fifth section, are to be tried 
by a court, constituted according to the pro- 
visions of the sixth section, then we should 
be led by the language of that section, to sup- 
pose, that congress had in contemplation a 
court formed of officers in actual service, 
since the provision that it should be com- 
posed "of militia officers only," would other- 
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■vvise be nugatory. This construction de- 
rives some aid from the act of 1814- By 
tliat act, courts martial for the trial of of- 
fences, such as that with which Mr. Meade 
is charged, are to be appointed according to 
the rules prescribed by the articles of war. 
The court in the present case, is not appoint- 
ed according to those rules. Additional act of 
April IS, 1814, 2 Story's Laws, 1424, c. 140 [3 
Stat. 134, c. 82]. The only argument which oc- 
curs to me against this reasoning, grows out of 
the inconvenience arising from trying delin- 
quent militia-men, who remain at home, by a 
court martial, composed of officers in actual 
service. This inconvenience may be great, and 
well deserves the consideration of congress; 
but I doubt whether it is sufficient to justify 
a judge, in so construing a law, as to devolve 
on courts, sitting under the authority of the 
state, a power which, in its nature, belongs 
to the. United States. If, however, this 
should be the proper construction, then the 
court must be constituted according to the 
laws of the state. 

On examining the laws of Virginia, it ap- 
pears, that no court martial can be called 
for the assessment of fines, or for the trial 
of privates, not in actual service. This duty 
is performed by courts of inquiry, and a sec- 
ond court must sit to receive the excuses of 
those against whom a previous court may 
have assessed fines, before the sentence be- 
comes final, or can be executed. If it be sup- 
posed, that the act of congress has conferred 
the jurisdiction against delinquent militia pri- 
vates on courts martial, constituted as those 
are for the trial of officers, still this court has 
proceeded in such a manner, that its sentence 
cannot be sustained. It is a principle, of 
natural justice, which courts ai-e never at 
liberty to dispense with, unless under the 
mandate of positive law, that no person 
shall be condemned unheard, or without an 
opportunity of being heard. There is no law 
authorizing courts martial to proceed against 
any person, without notice. Consequently, 
such proceeding is enth-ely unlawful. In the 
case of the courts of inquiry, sitting under 
the authority of the state, the practice has, I 
believe, prevailed, to proceed in the first in- 
stance, without notice; but this inconvenience 
is, in some degree remedied, by a second 
court, and I am by no means prepared for 
such a construction of the act, as would jus- 
tify rendering the sentence final, without sub- 
stantial notice. But, be this as it may, this 
is a court martial, not a court of inquiiy, and 
no law exists, authorizing a court martial to 
proceed without notice, as in this case, the 
com"t appears to have proceeded. For these 
reasons, I consider its sentences as entirely 
nugatory, and do, therefore, direct the pe- 
titioner to be discharged from the custody of 
tile marshal. 

NOTE. This case, in some of its aspects, re- 
sembles very "much the case of Houston v. 
Moore, 5 Wheat. [18 U. S.] 1. In that ease, it 
was said by Mr. Justice Washington, in deliv- 
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ering the opinion of the court, that, although the 
"court martial," designated in the act of 1<95, 
was in fair construction, to he considered a 
court martial, organized under the authority of 
the congress of the United States, yet, as the 
act had not withheld the power conferred by it 
from a court martial, organized under state au- 
thority, and as. it was expressly conferred by a 
law of the state of Pennsylvania, ^ tlie state 
court martial had a concurrent jurisdiction with 
the court, pointed out by the act of congress, 
Storv, J., and another judge, dissenting. The 
latter judges held, that the state law of Pennsyl- 
vania, erecting a tribunal, and vesting it with 
jurisdiction to carry into effect an act of con- 
gress, was unconstitutional and void. See. also, 
Martin v. Mott, 12 Wheat. [25 U. S.] 19. (6 
Pet. Cond. R. 410.) 



MEADE aNGRAHAM v.). See Case No- 7,- 
045. 



Case No. 9,373. 

MEADE V. KEANE. 

[3 Cranch, O. O. 51.] i 

Circuit Court, District of Columbia. Dec. 
Term. 1826.2 

EviDEXCE— Prodcotion OP Receipt— CoMJiissiox 

TO TAKE Deposition— Clebioal Ekror— By 

Whom Deposition Written. 

.1. If a witness for the plaintiff testifies that on 
a certain day he paid to the defendant a certain 
sum of money, and took his receipt, the plaintiff 
is not bound to produce the receipt on the trial. 

2. If a dedimus issue to take depositions in a 
cause in which Richard M. Meade is plaintiff, 
whereas the name of the plaintiff was Richard 
W. Meade, and the commissioners certify that 
they took the depositions to be read in a cause 
in which Richard W. Jileade was plaintiff, the 
depositions are admissible, notwithstanding the 
clerical error in writing an SI. for a W. in the 
commission- 

3. In taking a deposition under a commission 
it is not necesary that it should he written by 
the commissioners, or by their clerk, or by the 
witness. 

[This was an action at law by Richard W- 
Meade against Richard R. Keane,] Assump- 
sit, for money had and received. 

0. O. Ijee, for plaintiff, offered to read a 
part of a deposition, in which the witness tes- 
tified that he paid a cei-tain sum of money on 
a cei-tain day, and took his receipt. 

Mr. Key, for defendant, objected, unless the 
plaintiff should produce the receipt. 

But THE COURT (THRUSTON, Circuit 
Judge, contra,) overruled the objection. 

Mr. Key, then . objected to the deposition, 
because the commission, under which it was 
taken, purported to be issued in a cause in 
which Richard M. Meade (not Richard W. 
Meade, which was the name of the plaintiff,) 
was plaintiff; although the commissioners 
certified that they took the deposition to be 
read in a cause in which Richard W. Meade 
was plaintiff. 

But THE COURT (THRUSTON, Circuit 
Judge, contri) overruled this objection also; 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 3 Pet (28 U. S.) 1.] 
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saying it was a mere clerical error; and that 
a commission is not an ex parte proceeding, 
as is the ease where a deposition is taken un- 
der the act of congress, and the parties are 
not hound to the same strictness. 

Mr. Key also objected that the commission- 
ers had not certified that the deposition was 
taken down hy the commissioners or their 
clerk, or by the witness himself. 

But THE COURT (THRUSTON, Circuit 
Judge, contra) overruled this objection also. 

AfErmed by the supreme court. 3 Pet. [2S U. 
S.] 1. 



Case No. 9,374. 

MEADE V. ROBERTS. 

[1 Cranch. 0. C. 72.] i 

Circuit Court, District of Columbia. March 
Term, 1802. 

Pkactjce — Calling Docket— Offer to Appear — 
Affidavit — Bail. 

Upon calling the appearance docket, if the de- 
fendant offers to appear, the court will not give 
the plaintiff's attorney time to procure an affi- 
davit to hold the defendant to special bail. 

Motion to appear without special bail, there 
being no cause of action filed. 

Mr. Woodward, for plaintiff, produced an 
account, but no affidavit. THE COURT de- 
cided it to be insufficient to hold to. bail. 

Mr. Woodward requested time to get an 
affidavit. 

THE COURT were of opinion that the de- 
fendant had a right now to appear, and they 
could not amerce the marshal when an ap- 
pearance was offered, unless there appeared 
to be a good cause of action. 

MARSHALL, Circuit Justice, absent 



MEADE (ROTCHFORD v.). See Case No. 
12,083. 

MEADE, The GEN. GEO. G. See Case No. 
5.312. 

MEADER {NORTON v.). See Case No. 10,- 
351. 



Case nSTo. 9,375. 

In re MEAD OR. 

[1 Abb. U. S. 317; 2 Am. Law T. Rep. U. S. 
Cts. 140, 153; 10 Int. Rev. Rec. 74; 5 Am. 
Law Rev. 166; 3 West. Jur. 209; 2 Leg. 
Gaz. 193.] 2 

District Court, N. D. Georgia. Aug. 24, 1869. 

INTERNAL Revenue Laws — Compellixg Persons 
TO Testify — Powers of Supervisor. 

1. It is not necessary, in order to support an ap- 
plication by a supervisor of internal revenue, 
for an attachment to compel a person liable to 
taxation to appear and testify and produce his 
books, &c. that the supervisor should appear to 
have acted, in issuing the summons, under any 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 

2 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission. 5 Am. 
Law Rev. 166, and 2 Am. Law T. Rep. U. S. 
Cts. 153, contain only partial reports.] 



special instructions from the commissioner of 
internal revenue. The supervisor must obey any 
special instructions which ore shown to have 
been given. But in the absence of proof of iu- 
sti"uctions. it will be presumed that his acts have 
been in pursuance of his official duty. 
[Cited in Re Piatt. Case No. 11.212; U, S. v. 
Three Tons of Coal. Id. 16.515.] 

2. The extent of the powers of a supervisor of 
internal revenue to order persons chargeable 
with a tax to appear before him for examination, 
and to produce books and papers; and tbe pow- 
ers of a district court to punish disobedience to 
such order as a contempt,— explained. 

Application for an attachment for contempt. 

J. Milledge, Dist. Atty,, and L. B, Bleckley, 
for the motion, cited 1 W, Bl. 555; 4 Baner. 
Hist. U. S. 414; Act July 13, 18G6, § 9 (14 
Stat. 102); Act July 13, 1866, § 14 (14 Stat. 
151); Conk. Tr. 740; Act July 20, 1868 (15 
Stat. 125); Act 1831 (4 Stat. 457); 3 Am. 
Law Rev. 641. 

O. A. Lochrane and L. J. Gartrell, in oppo- 
sition, cited In re Judson [Case No. 7,503]; 
5 Taunt. 260; Act March 2, 1831; Brightly, 
Fed. Dig. 94, 166, 168, 189; 1 Nev. & M. 725; 
[Geyger t. Geyger] 2 Dall. [2 U. S.] 333; 
Henry v. Rieketts [Case No. 6,386] ; De Lome, 
89, note; Writs of Assistance; Int. Rev, 
Acts 1866-67, p. 286; L. R. 417; Law U. S. 
Cts. 47; Code Ga. 995; Hurd, Hab. Corp, 
325-328; 11 Bxeh. 290; Brown v. Galloway 
[Case No. 2,006]. 

ERSKINB, Disti-ict Judge. The supervisor 
of internal revenue for the states of Florida 
and Georgia issued a summons against each 
of the members of the firm of Meador & 
Brothers, dealers in tobacco, in Atlanta, Geor- 
gia, under a provision contained in section 49 
of the act of congress of July 20, 1868, re- 
quiring them to appear before him, at his of- 
fice, at a eei'tain time, and to testify under 
oath, and to produce their books, papers, «S:c. 
relating to any business transacted by or 
through them, from July 20, 1868, to July 1, 
1869, The foregoing is only a synopsis of the 
contents of the summons. The parties were 
duly served, but failed to appear or to pro- 
duce their books before the supervisor. He 
then made application to me, in pursuance of 
a provision contained in section 9 of the act 
of July 13, 1866 (14 Stat. 102), for an attach- 
ment against the Meadors. But, before it 
was issued they voluntarily appeared; an 
attachment nisi was granted and time given 
to them to show cause why it should not be 
made absolute. On the return day, they ap- 
peared, and hy their counsel, Gartrell and 
Lochrane, placed their defense on file. It is 
in substance as follows: 

First. That so much of the act of July, 
1868, as grants authority to a supervisor to 
compel persons to testify and to produce their 
books, &e. in an imaginary case, is uncon- 
stitutional and void. 

Second. If constitutional, still the super- 
visor can only proceed to compel the produc- 
tion of books, &c. in the same manner and 
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to the same extent as assessors can do; and 
that neither "can compel persons to testify 
and produce their books, &c, in an imaginary 
case against parties residing out of their dis- 
tricts." 

Third. That section 49 of the act authoriz- 
ing the supervisor to summon any person to 
produce hoolis, &c. and to appear and testify 
under oath, is of no ofiCect, "because the pro- 
visions of the act of July, 18G6, for enforcing 
the summons are inconsistent with the pro- 
visions of existing laws for the punishment of 
contempts." 

Fourth, That no order of punishment can 
be rendered in a case before the judge, for 
■disobeying a summons to appear before a su- 
pei-visor, as the act "directs that no order can 
be issued inconsistent with existing laws for 
the punishment of contempts, and by those 
laws no court or tribunal can punish for con,- 
tempt, except as against violations of its own 
orders." 

Fifth. That the powers here claimed by the 
supervisor "are judicial powers, and that the 
judiciary is expressly fixed by the constitu- 
tion and previously existing laws— neither as- 
sessors nor supervisors forming any part of 
it." 

During the argument, which was elaborate 
and able, additional propositions were ad- 
vanced orally, and various objections were 
taken to the constitutionality of section 9 of 
the act of 1S66, and section 49 of the act of 
ases. 

Section 49 of the act of 1868 (15 Stat. 144), 
-after providing "for the appointment by the 
secretary of the treasury, on the recommen- 
■dation of the commissioner of internal reve- 
nue, of certain ofla.cers, 'to be called super- 
visors of internal revenue, proceeds to define 
their duties and powers as follows: "It shall 
be the duty of every supervisor of internal 
revenue, under the direction of the commis- 
sioner, to see that all laws and regulations 
relating to the collection of internal taxes 
are faithfully executed and complied with; 
to aid in the prevention, detection, and punish- 
ment of any frauds in relation thereto, and to 
■examine into the efficiency and conduct of all 
officers of internal revenue within his dis- 
trict; and for such purposes, he shall have 
power to examine all persons, books, papers, 
^recounts, and premises, and to administer 
oaths and to summon any person to produce 
books and papers, or to appear and testify un- 
der oath before him, and to compel a compli- 
■ance with such summons in the same manuei* 
.as assessors may do," &c. 

The mode by which assessors may compel a 
compliance is pointed out in section 9 of the 
act of 1866: "In case any person so sum- 
moned shall neglect or refuse to obey such 
summons, or to give testimony, or to answer 
interrogatories as required, it shall be lawful 
lor the assessor to apply to the judge of the 
district court or to a commissioner of the 
•circuit court of the United States for the dis- 
trict within which the person so summoned 



resides for an attachment against such per- 
son as for a contempt. It shall be the duty 
of such judge or commissioner to hear such 
application, and, if satisfactory proof be 
made, to issue an attachment, directed to 
some proper officer, for the arrest of such per- 
son, and upon his being brought before him 
to proceed to a hearing of the case; and upon 
such hearing, the judge or commissioner shall 
have power to make such order as he shall 
deem proper, not inconsistent with the pro- 
visions of existing laws for the punishment of 
contempts, to enforce obedience to the re- 
quirements of the summons and punish such 
person for his default or disobedience." 

At the opening of the proceedings, Mr. Mil- 
ledge, United States attorney, stated that he 
held a letter of instructions from the commis- 
sioner of internal revenue to the supervisor, 
dated June 11, 1869, and added that it was 
desirable it should be read to satisfy the 
Meadors that it was not idle curiosity, but 
duty, that guided him in issuing the sum- 
mons. It was produced and read. 

The substance of the letter was, that cer- 
tain officers of the internal revenue depart- 
ment had been in Georgia, examining with 
reference to the affairs of certain dealers in 
tobacco, snuff, &c., whose factories in "Vir- 
ginia and Noili Carolina had been seized, and 
that the assessor at Atlanta was instructed 
to procure information from agents of the to- 
bacco houses in question, which it was neces- 
sary to use in connection with the cases in 
which the officers referred to were engaged. 
He is then instructed to obtain from the 
books, &c. of these agents.— whose names 
would be fm'nished to" him by the said as- 
sessor,— the information needed by the said 
officers, and forward it to them, at Rich- 
mond, Virginia. 

It was argued for the Meadors that the pro- 
vision in the act giving power to the super- 
visor to compel persons to testify under oath 
before him, and to produce their books, pa- 
pers, &C. for his inspection, in an imaginary 
case, is unconstitutional and void. 

Admit the assumption— directly or hypo- 
thetically— does it therefore follow that the 
law is unconstitutional? If this is an "im- 
aginary case"— a mere visionary fancy ema- 
nating from the brain of the supervisor— it 
ought not to be countenanced; for a proceed- 
ing of this kind might prove little less hurtful 
to the mercantile interests of the Meadors 
than one begun and prosecuted to gratify 
sinister inquisitlveness or mischievous espio- 
nage, and not bona fide, and for the public 
good. Moreover, to institute a proceeding or 
action, not to determine a right or conti-o- 
vei-sy, but to deceive the court and raise a 
prejudice against third persons, is a contempt. 
Coxe V. Phillips, Cas. T. Hardw. 237, 3 
Hawk. P. C. 229. 

But after a careful perusal of the statute 
and the letter of the commissioner (which let- 
ter is in evidence), my mind is satisfied that 
this proceeding is not in an imaginary case; 
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but that, on the contrary, there was sufficient 
cause for the issuing of the summons hy the 
supervisor, and that his action in the prem- 
ises was warranted by the statute. If so, 
then this proceeding is legitimately here. Un- 
der direction of the commissioner, it is the 
duty of the supervisor to aid in the pre- 
vention, detection and punishment of any 
frauds in reference to the collection of in- 
ternal revenue. The commissioner informs 
him that certain tobacco factories had been 
seized in Ylrginia and North Carolina; and 
directs him to procure the names of the 
agents of those factories, and to ascertain 
from their books, papers, &e. information 
needed by certain internal revenue employees 
or officers, touching the factories seized.* Up- 
on these instructions he seems to have acted. 

But" it must not be imagined from what 
has been Just said that either written or 
verbal instructions are necessary before the 
supei'visor can issue a summons under sec- 
tion 49 of the act of 1868. Congress did not 
so intend to limit his authority and useful- 
ness. True, he must obey and follow the 
instructions of the commissioner when given. 
He must also act in good faith. And a pub- 
lic officer is presumed to act in obedience to 
his duty, until the contrary appears. 

The ruling on this point being adverse to 
the Meadors, the proceedings, with the ex- 
ception of, perhaps, some brief details, might 
end here; so far, at least, as the constitution- 
ality of the provision in section 49 of the 
act of 1868, has been impugned. For, if 
this provision is void, when there is no real 
case, the presumption is fair that it is con- 
stitutional and valid, when the case is not an 
imaginary one. 

Another point was presented and discussed, 
namely: That, granting the constitutionality 
of the provision, still, the supervisor can 
only proceed to compel parties to appear, tes- 
tify or produce their books, &c. in the same 
manner, and to the same extent as assessors 
can do; and that neither can compel them to 
do any of these acts, in an imaginary case 
against persons residing out of his {the su- 
pervisor's) disti'ict. 

Section 49 declai-es that it shall be the duty 
of the supervisor to aid in the prevention, 
detection and punishment of any frauds in 
relation to the collection of internal taxes, 
and to examine into the efficiency and con- 
duct of all officers of internal revenue with- 
in his district. 

For what purpose were the powers in ques- 
tion conferred upon the supervisor? The act 
says to aid in the prevention, detection, and 
punishment of any frauds in relation to the 
collection of taxes. There are no words in 
this clause— nor can any be imported into it 
— restricting the operation and effect of the 
supervisor's action to the territorial boundary 
of his district. True, his action is within his 
denominated district; but the legal conse- 
quences of the action may affect persons or 
things elsewhere. The next clause confers 



on the supei'visor powers distinct and differ- 
ent from these, namely, to examine into the 
efficiency and conduct of the revenue officers 
within his district. And on this point I con- 
cur with the counsel for the Meadors. I 
likewise agree with them, that the supei-visor 
can compel the production of books, &c. only 
in the manner and to the extent that an as- 
sessor can, under section 9 of the act of 
1866. When either issues a summons, and 
the party served neglects or refuses to ap- 
pear, to testify under oath, or to produce 
his books, &c. the power of each— the one as- 
assessor, and the other as supervisor — is ex- 
hausted. For remedy, to compel compliance 
with the exigencies of the summons, he must 
make application in the manner provided in 
the section last referred to, to a judge or a 
commissioner. 

Even on the hypothesis that this is an im- 
aginary case, it is yet due to counsel on 
both sides, that the clauses cited from section 
49 of the act of 1868, should receive a con- 
struction to the extent of their ai-gument. 
Counsel for the Meadors insisted that section 
49, empowering the supervisor to summon 
persons to appear, produce books, &c. and to 
testify under oath, is of no effect, because the 
provision in section 9 of the act of 1866 is 
inconsistent with the provisions of existing 
laws for the punishment of contempts. 

It may be borae in mind that the section 
just referred to gives the same power to the 
judge to punish for contempts when acting 
under the authority of these revenue statutes 
as is possessed by the national courts them- 
selves. 

Congress, deriving authority from the con- 
stitution to ordain and establish courts of 
justice subordinate to the supreme court, has 
hitherto conferred upon these courts such 
jurisdiction as it has thought proper to be- 
stow; but there still lie dormant In the na- 
tional legislature vast and various powers 
which only await the exigency essential to 
call them into action. 

Notwithstanding the jurisdiction of the na- 
tional courts— supreme and inferior— is lim- 
ited; they yet possess powers not granted by 
positive law; not independent, but auxiliary. 
For instance, although they have been vested 
by statute with power to inflict punishment 
for contempts (act of 1789 [1 Stat. 93], modi- 
fied, after the impeachment of Judge Peck, 
by the act of 1831), still it does not follow, 
either from the peculiar constitution of these 
courts— their limited and defined powers— or 
the statutes declaratory of these powers, that 
they could not exercise the same authority 
without the aid of acts of congress; for the 
right to inflict summary pxmishment for a 
contempt is an inherent one, and indispen- 
sable to all courts of justice. 

Chief Justice Marshall, in the ease of U. S. 
V. Hudson, 7 Cmneh [11 U. S.] 32, said: 
"Certain implied po Wei's must necessarily re- 
sult to our courts of justice from the nature 
of their institution. ... To fine for con- 
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tempt— imprison for contumacy— enforce tbe 
observance of order, &c. are powers which 
cannot he dispensed with in a court, because 
they are necessary to the exercise of all oth- 
ers; and so far, our courts no douht possess 
powers not immediately derived from stat- 
ute." 

Section 1 of the act of March 2, 1831, em- 
powers the several courts of the United 
States to issue attachments and inflict sum- 
mary punishment for contempts of court, hut 
this power shall not extend to any cases ex- 
<opt, &e„ ". . . and the disobedience or 
resistance hy any officer of said courts, party, 
juror, or witness, or any other person or per- 
sons, to any lawful writ, process, order, rule, 
decree, or command of the said couits." See 
also the act of 1789. 

Unlike those courts which have their origin 
in the common or unwritten law, the courts 
of the United States were created hy writ- 
ten law. In the former, the jurisdiction is 
general, and all the proceedings brought be- 
fore them are presumed to be within their 
cognizance until the contrary appears. In 
the latter, the jurisdiction is limited and de- 
fined, and they can take cognizance of such 
proceedings only as are affirmatively shown 
to be within their jurisdiction. Yet they pos- 
sessed certain unexpressed powers incidental 
and appm-tenant to all courts of adjudicature. 

Comparing the provision of section 9 of the 
act of July, 1866, with the act just quoted 
and the act of 1789 referred to, I have failed 
to perceive wherein section 9 is inconsistent 
with either of those statutes. The powers 
granted by those acts are, I apprehend, suf- 
ficiently ample to enable the judge to carry 
into effect the provisions of section 9 of the 
act of 1866. 

It was insisted that no cotlrt or tribunal 
could punish for contempt, except for viola- 
tions of its own orders. This, as a general 
proposition, is correct But, in proceedings 
under section 9 of the act of 1866, the ques- 
tion of contempt would arise for considera- 
tion only when some process or other lawful 
command of the judge was disobeyed. 

It was contended, also, that the authority 
daimed by the supei-visor to issue summons, 
requiring persons to appear before him, is a 
judicial act. That issuing a summons and re- 
quiring persons to appear, testify under oath, 
produce books, &c. may be, if taken in an 
extended sense, a judicial act, must, I think, 
be admitted. But the mere issuing of a 
summons is in itself only a ministerial act 
Nor did congress in using the term "sum- 
mons," in section 49 of the act of 1868, con- 
template it to be of the legal dignity of a 
writ, or other judicial process; but simplj' a 
notice— and similar in its nature to a sum- 
mons issued by an overeeer of roads requir- 
ing persons to attend, with the necessary 
implements, and to work on the public high- 
way. TTif? summons, as has already been 
said, neglected or disobeyed, his authority 
ends. He must then apply to the proper 
16FED.0AS.— 83 
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officer, as directed by section 9 of the act of 
1866, to enforce obedience. And when the 
alleged delinquent is brought before the 
judge, he will "proceed to a hearing of the 
case"; and then, and not till then, can it be 
properly said tha.t thex'e is any exercise of 
judicial authority. 

There exists in every political sovereign 
community the inherent power of guarding 
its own existence and protecting and exalting 
the happiness and welfare of its people at 
large. This sovereign power is known as" 
the eminent domain of the nation or state, 
and embraces the power to appropriate the 
acquisitions of its subjects or citizens to pub- 
lie purposes, and to control and presence the 
relations of social life— internal polity or 
police, public health and public morals. 

Generic with the power of eminent domain 
is the power of taxation; each is essentially 
a sovereign attribute, lodged in the aggre- 
gate of the people. When the right of emi- 
nent domain is exercised, it appropriates prop- 
erty exceeding the owner's share of contribu- 
tion to the public burden. Taxation is the 
px-oportional and reasonable assessment 
which may be imposed from time to time 
upon persons or property. The national con- 
stitution prohibits the taking of private prop- 
erty for public use without just compensa- 
tion. The tax-payer receives a full and just 
compensation for his share of contribution 
to the public necessity by the benefit con- 
ferred on him, in the proper appropriation 
of the tax paid. 

Notwithstanding these two powers have, in 
my judgment, a common origin, both being 
inherent in the sovereign authority— the ob- 
ject of both being the safety and welfare of 
the whole community— yet the weight of au- 
thority would seem to be that there exists a 
distinction between these two modes of tak- 
ing individual property for public use. West 
River Bridge Co. v. Dix, 6 How. [47 U. S.] 
507; Brewster v. Hough, 10 N. H. 138,— in 
which it was held "that the power of taxa- 
tion is essentially a power of sovereignty, or 
eminent domain." But see Com. v. Alger, 
7 Cush. 53, and Williams v. Mayor of De- 
troit, 2 Mich. 560. The direct question has 
not— at least so far as my knowledge extends 
—been decided by any of the national courts. 
See State of New Jersey v. Wilson, 7 Cranch. 
[11 U. S.] 164; Charles River Bridge v. War- 
ren Bridge, 11 Pet [36 U. S.] 420, 640, Stoiy, 
J.; Oilman v. City of Sheboygan, 2 Black. 
[67 U. S.] 510. But whether there is any 
substantial difference in principle is not here 
a question requiring determination. It is 
enough for me on this occasion to declare that 
congress has not made any provision for 
ti"ial, by juiy, whether property be taken by 
right of eminent domain, or by authority of 
the taxing power. 

It is, nevertheless, unquestionable that 
when the government appropriates individual 
property for public purposes, the obligation 
to make just compensation is concomitant; 
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but congress is the sole judge of how the 
compensation shall be ascertained and paid. 
And as to the executorial and summary 
modes employed for the collection of taxes- 
fixed debts due to the government— although 
they cause a certain diversity in "the law 
of the land," and although such proceedings 
have been sometimes questioned, as infring- 
ing the right of trial by jury; nevertheless, 
it is, at this day, too well settled in this 
country — and in England from time imme- 
morial—to be now disputed. Moreover, the col- 
lection of the excise or public taxes has never 
been deemed a judicial, but simply a minis- 
terial act. Murray v. Hoboken Land & Imp. 
Co., IS How. [59 U. S.] 272; Peirce v. City 
of Boston, 3 Mete. (Mass.) 520. 

Out of the provision in section 49 of the 
act of 1S68, empowering a supex-visor to ex- 
amine premises, and to issue summons re- 
quiring persons to appear before him, testify 
under oath, produce their books, papers, &e. 
—and that part of section 9 of the act of 
July, 1866, which provides the mode of com- 
pelling obedience to the summons— two ques- 
tions arise for adjudication. The one is bas- 
ed upon the fourth amendment of the con- 
stitution, which says "the right of the people 
to be secure in their persons, houses, papers, 
and effects, against unreasonable searches 
and seizures, shall not be violated; and no 
warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and par- 
ticularly describing the place to be searched, 
and the person or thing to be seized." The 
other is found among the enumei-ated private 
rights in the fifth amendment, and is as fol- 
lows: No one shall "be deprived of life, 
liberty, or property, without due process of 
law." 

The rights of pei-sonal security, personal 
liberty, and private property— and incidental- 
ly, the near identity of writs of assistance 
and general warrants to the summons issued 
by the supervisor, were fully discussed. 

The introduction into the constitution of 
the provisions in regard to search warrants, 
was doubtless occasioned by the strong feel- 
ing excited both in England and America, 
from the practice of issuing general warrants 
on bare suspicion and without foundation, 
empowering the oflBlcer to enter and search 
any house, to break open any receptacle, 
seize and carry away all or any private pa- 
pers or other property. These abuses had 
continued for many years until, at length, in 
1765, the court of king's bench (then presided 
over by Lord Camden), in the case of Entick 
V. Carrington, 2 Wils. 275, declared them to 
be manifestly illegal. Vide Huckle v. 
Money, Id. 205; Money v. Leach, 1 W. Bl. 
555; Com. v. Dana, 2 Mete. [Mass.] 329; 
Story, Const. § 1901. Several years anterior 
to the decision in Entick v. Carrington, the 
illegality of general warrants had been elo- 
quently maintained by James Otis, in Massa- 
chusetts, in the discussion had respecting 
writs of assistance. The writer of an able 
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article on Jlr. Otis in the July number of 
the Am. Law Rev. (1869), gives a brief his- 
tory of these writs, derived from notes to 
Quincy by Mr. Justice G-ray, of the supreme 
judicial court of Massachusetts. A copy of 
this writ may be found in the article. It 
authorized the person to whom it was issued 
to enter, accompanied by a sheriff, justice of 
the peace, or constable, any house, where 
uncustomed goods were suspected to be con- 
cealed; and, if resistance was made, the writ 
empowered the searcher to break open the 
house and seize the goods. These writs, 
modified in some degree, are still of force in 
England. 3 Am. Law Rev. 641; 4 Bauer. 
Hist. U. S. 414. 

Counsel for the Sleadors contended that, 
if there was any distinction in principle be- 
tween general search wairants or writs of as- 
sistance and the power claimed by the super- 
visor to enter and examine premises, and to 
issue summons requiring persons to appear 
before him, &c., there was no difference in 
their practical effect— each being repugnant 
to the constitution, and all equally illegal. 

The first point in the question presented 
for decision, is as to the right of the super- 
visor to enter and examine the premises. 
This power, as already noticed, is given by 
section 49 of the act of 1868, and no warrant 
whatever is made necessary before entry and 
examination. 

Sir William Blackstone, speaking of the ex- 
cise duty, which is an iidand imposition up- 
on commodities, charged, in some cases, on 
the manufacturer, and in others, on the seller 
or dealer in the manufactured articles, and 
answerir^ substantially to our system of in- 
ternal revenue or taxes, says: "The frauds 
that might be committed in this branch of 
the revenue, unless a strict watch is kept, 
make it necessaiy, wherever it is established, 
to give the officei^s the power of entering and 
searching the houses of such as deal in" ex- 
cisable commodities at any hour of the day, 
and, in many cases, the night likewise." 1 
Bl. Comm. 318. Such was the law of Eng- 
land and of the colonies prior to the war of 
independence, and so it has continued to this 
day under the national government, and in 
nearly every state of the Union; and the 
validity of this apparently rigorous law, in" its 
application to the inland revenue and the 
collection of taxes, has never yet been suc- 
cessfully questioned. Vide Act March 3, 1791 
(1 Stat. 139); Act May 8, 1792 (1 Stat 267); 
Act July 22, 1813 (3 Stat 22) &c 

The second point in the question for deter- 
mination involves the right of the supervisor 
to issue summons requiring persons to come 
before him, to testify under oath, and to 
produce their books, &c., for his inspection. 
The legal principles which govern the first 
point in this question are so closely blended 
with those which control the second, that the 
answer given to the first might suffice for 
this. 

The objection made to the power given to 
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tlie supervisor by the statutes is, as just men- 
tioned, that it is forbidden by the fourth 
amendment to the constitution. But this is 
a civil proceeding, and in no wise does it 
partalxe of the character of a criminal prose- 
cution; no offense is charged against the 
Jleadors, Therefore, in this proceeding, the 
fomrth amendment is not violated. Said 
Merrick, J,, in pronouncing the judgment of 
the court in Robinson v. Richardson, 13 Gray, 
454: "Search 'warrants were never- recogniz- 
■ed by the common' law as processes which 
might be availed of by individuals in the 
com*se of civil proceedings, or for the main- 
tenance of any mere private right; but their 
use was confined to cases of public prose- 
cutiens, instituted and pursued for the sup- 
pression of crime or the detection and punish- 
ment of criminals." Murray v. Hoboken 
J^and & Imp. Co., supra; 1 Bish. Cr. Proc. § 
716. I do not perceive any likeness in prin- 
ciple between the summons issued by the su- 
pervisor and either general warrants or writs 
■of assistance. 

The second question in this branch of the 
•case grows out of that important private right 
secured to the citizen by the fifth amendment, 
that he shall not "be deprived of life, liberty, 
or property, without due process of law." 
This provision is deduced from its grand 
original, chapter 29 of the Great Charter, 
which protected every individual in the free 
enjoyment of his life, his liberty and his 
property, unless declared to be forfeited by 
the judgment of his peei-s, or the law of the 
land. By "law of the land" was probably 
meant the ancient Saxon common law. 

In Miurray v. Hoboken Land & Imp, Co., 
supra, it was said by Curtis, J., in delivering 
the judgment of the court: "The words 'due 
process of law,' were undoubtedly Intended 
to convey the same meaning as the words, 
•by the law of the land.' " If the converse 
of this be true, the phrase, "by the law of 
the land," imports a meaning as comprehen- 
sive as "due process of law," and consequent- 
ly includes, like the latter, trial by jury. But 
neither— -even in an enlarged sense— means 
that, to deprive a man of his life, his liberty, 
or his property by means of the law in its regu- 
lar administitilion through courts of justice, 
the intervention of a jury is, in all cases, neces- 
sary. Take for instance the case of a per- 
son indicted for a capital or other offense, 
and who, on arraignment, instead of pleading 
"not guilty" to the charge elects, for reasons 
satisfactory to himself to plead "guilty;" if 
the indictment be sufficient in law the court 
awards judgment against him; and this is 
judgment "by the law of the land," and as 
lawful under the constitution as if he had 
been tried and found guilty by the judgment 
of his peers. So, if a person stands in con- 
tempt of the court, the court summarily pim- 
ishes him by fine and imprisonment, or eith- 
er, thus depriving him of his property, or lib- 
erty, or both, without a trial by jury. And 
it may be remarked that if the imprisonment 



be for a time certain, executive pardon is 
the only mode of releasing him, before the 
expiration of his sentence. So, in cases of 
demurrer or special verdict, or where a person 
makes default, or confesses judgment; and 
so, too, in equity causes, where trial by jury 
is quite unusual, men are deprived of their 
property. Other instances could readily be 
given to show that the words "by the law of 
the land," "due process of law," do not neces- 
sarily import a jury trial as essential in every 
case to deprive a person of his life, liberty 
or property. Indubitable proof of this may 
be found in the case of Murray v. Hoboken 
Land & Imp. Co., supra. 

That case arose out of the act of May 15, 
1S20 (3 Stat. 592). The main question was, 
whether the issuing, by the solicitor of the 
treasury, of what was denominated in the 
statute a warrant of distress, against a de- 
faulting collector of revenue, was in conflict 
with the constitution. The court held the 
law to be valid, and not inconsistent with the 
constitution. The decision was placed mainly 
on the ground that the ancient common law 
of England recognized a summary remedy for 
the recovery of debts due to the government. 
See Martin v. Mott, 12 Wheat. [25 U. S.] 19; 
U. S. V. Ferreira, 13 How. [54 U. S.] 40. 

It was further insisted that the power giv- 
en to the supervisor is violative of that clause 
in the fifth amendment to the constitution 
wliieh declares that no one shall be compelled 
in any criminal case to be a witness against 
himself. This clause, like that in the fourth 
amendment in reference to search warrants, 
is applicable to criminal cases only. 

And here a thought suggests itself. As the 
Meadors, subsequently to the passage of this 
act of July 20, 186S, applied for and obtained 
from the government a license or i>ermit to 
deal in manufactured tobacco, snuff and ci- 
gars, I am inclined to be of the opinion that 
they are, by this their own voluntary act, 
precluded from assailing the constitutional- 
ity of this law, or otherwise controverting it. 
For the granting of a license or permit— the 
yielding of a particular privilege— and its ac- 
ceptance by the Meadors, was a contract, in 
which it was implied that the provisions of 
the statute which governed, or in any way af- 
fected their business, and all other statutes 
previously passed, which were in pari ma- 
teria with those provisions, should be recog- 
nized and obeyed by them. When the Mead- 
ors sought and accepted the privilege, the law 
was before them. And can they now impugn 
its constitutionality or refuse to obey its pro- 
visions and stipulations, and so exempt them- 
selves from the consequences of their own 
acts? 

These internal revenue or tax laws were 
characterized as being not only repugnant to 
the constitution, but also unreasonably bur- 
densome. With the most minute attention I 
examined those poitions of the acts of July 
13, 1866, and July 20, 1868, presented for my 
consideration; and carefully sought to ascer- 
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tain whether they were in conflict with any 
of the provisions of the constitution. My 
conclusion on that question has been express- 
ed. I do not concur with counsel, that these 
laws are unreasonably burdensome. But even 
if they are, nay, even if they are oppressive, 
and unjust modes are employed for their en- 
forcement, the remedy lies with congress, and 
not with the judiciary. By enacting these 
laws congress has exercised the constitution- 
al power of taxation, and the courts have no 
power to interfere. Providence Bank v. Bil- 
lings, 4 Pet. [29 U. S.] 514; Extension of 
Hancock Street, 18 Pa. St. 26; Kirby v. Shaw, 
19 Pa. St. 258; Livingston v. Mayor, etc., of 
New York, 8 Wend. So; In re Opening Fur- 
man Street, 17 Wend. 649; Herrick v. Ean- 
dolph, 13 Vt. 525. In McCuIloch v. State of 
Maryland, 4 Wheat. [17 U. S.] 316, 430, Chief 
Justice Marshall said, that it was unfit for 
the judicial department to "inquire what de- 
gree of taxation is the legitimate use. and 
what degree may amount to the abuse of the 
power," 

Thus it will be seen that there are many 
cases in which the right of property must be 
made subservient to the public welfare. The 
maxim of the law is, that a private mischief 
is to be endured rather than a public incon- 
venience. On this ground rests the right of 
public necessity. 2 Kent, Comm. 336. And it 
is well to bear in mind that the national gov- 
ernment is supreme within its constitutional 
limits, for to it is intrusted the paramount 
interest of the whole nation. 

In declaring and carrying into efifect the 
laws, my action, as a judge, will ever be "to 
use the least possible power adequate to the 
end proposed." Yet, let no one hesitate to do 
homage to the law; the very least as feel- 
ing her care, and the greatest as not exempt- 
ed from her power. 

Order.— It is ordered that the said John T. 
Meador, Newton .T. Meador, and James G. 
Meador, composing the firm of Meador & 
Brothers, dealers in tobacco, in obedience to 
the summons of the supervisor, appear forth- 
with before him, and answer under oath, 
touching the receipt, storage, delivery or sale 
by the firm of Meador & Brothers, between 
July 20, 1S68, and July 1, 1869, of any and all 
tobacco which came to their possession, or 
under their control in the way of business, 
during said period. And, also, that they, at 
the same time, produce to the said supervisor 
all books and papers of said firm, specified in 
said summons, which contain any entry, 
statement, or communication touching or in 
any way relating to tobacco. 

And it is further oi-dered, that the clerk 
file this opinion in his ofiice, and, that on pay- 
ment of his fee, he furnish to the supervisor 
a copy of the same certified under his of- 
ficial seal. 

NOTE. An application was made, a few days 
after the above determination, by the defend- 
ants' counsel, for a writ of error, and a super- 



sedeas. Objection was made in behalf of the 
government, that no provision of law esisteJ 
whereby a writ of error would lie to a decision 
made by the judge in a proceeding of this nature 
out of court, and whilst he was sitting simply 
as judge under the revenue acts of 1S6G and 
1868. The objection was sustained, and the ap- 
plication denied. 



Case No. 9,376. 

MEADOR et al. v, EVERETT. 

[3 Dill. 214; i 10 N. B. R. 421; 1 Cent. Law J.- 
453.] 

Circuit Court, W. D. Missouri. Aug., 1874. 

Lease— AssxGNJiBKT by Lessok as Secuiuty- 

Rights of Such Assignee agaisst the 

Assignee is Baskruptct. 

The assignment, transfer and delivery of a 
lease by the lessor to secure a debt, is valid as 
against the assignee in bankruptcy of the lessor. 

[Cited in Piatt v. Preston, Case No. 11,210; 
Re Oliver. Id. 10,492.] 

Appeal in bankruptcy. In the bankruptcy 
proceedings against [R. D. Everett, assignee 
of] L. H. Clark, in the district court, the pe- 
titionei*s, Daniel F. Meador and his copart- 
ners, filed a petition in the nature of a bill 
in equity for the enforcement of a lien, to 
which the district court sustained a demuiTer 
and dismissed petition. The petitioners, 
Meador & Co., appeal from this action of the 
district court. Their petition as filed in the 
district court, in substance states, that, in 
July, 1870, the complainants sold to L. H. 
Clark, one of the bankrupts, certain furniture 
to be used in his hotel at Kansas City, for the 
sum of $0,731,90, for which said Clark ex- 
ecuted six notes for $1,000 each, payable in 
two, three, four, five, six and seven months 
from date, and one note for $731.90, payable 
eight months from date; that the same hav- 
ing been proved against the estate of said 
Clark, that on the 1st of May, 1870, Clark ex- 
ecuted a lease of said hotel to one J. C. Parks 
for five years; that Parks took possession of 
the property under the lease July 1st, 1870; 
that the lease was duly recorded July 8th, 
1870; that on the 7th day of July, 1870, said 
Clark, to seciu-e the payment of said notes, 
assigned, transferred and delivered posses- 
sion of said lease to complainants with the 
consent of said Parks; that on the 6th of 
July, 1870, said Clark gave complainants a 
power of attorney to receive and collect the 
rents accruing to said Clark imder the lease, 
until their debt should be paid, and thereby 
authorized and empowered them to do and 
perform all in reference to said lease that 
said Clark himself could do; that on the Gth 
of July, 1870, as a further security, and a 
further recognition of the assignment of said 
lease from said Parks, said Clark drew his 
bill of exchange for $6,731.90 on said Parks, 
who accepted the same, thereby becoming 
liable for said debt, and agreeing to apply the 
rent of said building to its payment, as the 
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Judge, and here reprinted by permiss-on.] 
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same became due; that said Everett, as as- 
signee, now has possession of said hotel; and 
that by reason of the premises complainants 
have a lien upon the rents of said hotel, and 
pray that the assignee be requu'ed to rent 

said hotel for months, the proceeds to 

be applied to the payment of their debt, and 
for general relief. 

W. B, Napton, Jr., for petitioners. 
Lay & Belch, for assignee in bankruptcy. 

DILLON, Circuit Judge. The bankrupt, 
owning a hotel, made a lease of it for five 
years to one Parks, reserving rent "Being in- 
debted to the petitioners, the bankrupt, to se- 
cure them, it is alleged, "assigned, transferred 
and delivered possession of said lease to the 
petitioners, with the consent and sanction of 
said Parks, the lessee." At the same time it 
is further alleged, that "the bankrupt exe- 
cuted to the plaintifEs a power of attorney to 
receive and collect the rents accruing under 
the said lease, and to do and perform all acts 
with reference to said lease that the said 
lessor himself could do." And it is further al- 
leged that lessee accepted the lessor's bm in . 
the plaintiffs' favor for the amount of their 
debt against the lessor, said bill to be paid 
out of the rents as they fell due. No copy 
of the lease or assignment, or power of at- 
torney is in the record, but according to the 
averments it miist be taken that the assign- 
ment was in writing. In the absence of the 
written assignment and instrument I can do 
no more than to indicate the legal rights of 
the parties upon the facts set forth in the 
plaintiffs' petition. 

If the transaction between the bankrupt 
and the plaintiffs gave to the latter any rights 
or equities in respect to the rents or the de- 
mised property, the assignee in bankruptcy 
takes the estate subject thereto. In this re- 
spect he stands precisely in the piaeq of the 
bankrupt. Assuming the allegations of the 
petition to be true, they sho.w in the plain- 
tiffs, as against the bankrupt, such rights in 
respect to tibe rents or demised property as 
the law will recognize and protect. It is well 
settled that it is competent for the lessor to 
separate, by contract or devise, the rent from 
the reversion, retaining one and disposing of 
the other, or disposing of the rent to one per- 
son and the reversion to another. 1 Washb. 
Heal Prop. 338, Where many cases are col- 
lected. 

Whatever the contract between the bank- 
rupt and the plaintiffs shows the former dis- 
posed of to the latter, will be binding upon 
the former and his assignee in bankruptcy. 
In Russel v. Russel, 1 Brown, Ch. 269, it was 
decided that the pledge of a lease by the les- 
sor, by delivery, merely, was in equity a 
mortgage of the lease-hold estate as against 
the assignee in bankruptcy. Much more 
clearly would this be the case where there 
was an express assignment and deliveiy of 
the lease by the lessor to secure a debt In Ex 



parte WiUs, 1 Ves. Jr. 162, Lord Chancellor 
Thurlow, said: "An assignment of rents and 
profits is an odd way of conveying, but it 
amounts to an equitable lien, and would enti- 
tle the assignee to come into equity and lasist 
upon a mortgage." 

The petition states a case which, prima fa- 
cie, as to the demised estate puts the plain- 
tiffs, so far as necessary to secure payment 
of their debt against the bankrupt, in the 
place of the bankrupt, and therefore the de- 
murrer of the assignee ought to have been 
disallowed. The extent of the plaintiffs' 
rights I can not determine in the absence of 
the lease, the assignment and power of attor- 
ney. I only hold that the petition makes a 
case giving, to some extent at least, a lien 
which the bankruptcy court should respect 
I see no reason why the rights of the plain- 
tiffs and assignee may not be well determined 
upon the petition of the plaintiffs. 

The order sustaining the demurrer and dis- 
missing the petition is revex-sed, and the dis- 
trict court directed to permit the assignee to 
answer the petition if he shall be so advised. 
Ordered accordingly. 

NOTE. After the cause was remanded it 
was tried on its merits in the district court, 
which rendered a decree dismissinf? the petition 
of Meador & Co.; and on appeal this decree 
was affirmed on the ground that Meador & Co. 
failed to show any assignment or delivery of the 
lease to them, and because, hy the statute of 
Missouri, assignments of leases are required to 
be in writing, and to be recorded, or else are de- 
clared void as to all persons except the parties 
thereto, and persons having actual notice there- 
of. 1 Wag. St p. 277, §§ 24-26; Id. p. 287, § 
33; Id. p. 655, §§ 2, 3. 
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MEAGHER v. The LIZZIE. 

[2 -SVoods, 243.] i 

Circuit Court D. Louisiana. April Term, 1876. 

Appeal. — Admiijaltt — Facts not Averred ix 
Pleadings xor Shows in Evidence. 

Where, on a libel in rem to recover for repairs 
to a steamer, the jurisdiction of the district court 
was submitted to and the cause tried on its mer- 
its; after appeal to the circuit court, the claim- 
ants could not for the first time set up that the 
repairs were made in the home port of the steam- 
er, and therefore did not create a maritime lien, 
no such fact being averred in the pleadings or 
shown by the evidence. 

[Appeal from the district court of the 
United States for the district of Louisiana. 

[This was a libel by M. Meagher and J. 
Meagher against the steamboat Lizzie, to re- 
cover a balance due for repairs.] 

B. Egan, for libellants. 
Thomas Gilmore, for claimants. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



MEANY (Case No. 9,379; 



[16 Fed. Cas. page 1302] 



BRADLEY, Circuit Justice. This suit was 
brought to recover a balance claimed by the 
libellants to be due them for repairs made 
to the steamer Lizzie. The point is talien 
by the claimants in this court for the first 
time, that the repairs were made to the 
steamer in Tier home port, and therefore did 
not create a maritime lien. This point is 
made too late, and is not tenable now. It is 
not made by the pleadings, nor was it made 
in the district court, and I cannot find any- 
thing in the evidence even to show that the 
Lizzie belonged to the port of New Orleans 
when the repairs were made. The juris- 
diction of the court was submitted to, and 
the cause tried on its merits. The objection 
cannot be raised now. 



Case Wo. 9,378. 

In re MEALY, 

[2 N. B. R. 128 (Quarto, 51).] i 

District Court, N. D. New York. 1868. 

Baskrcptcy — Fees— Bt Whom Paid— Furthek 
Statements by Bankkupt. 

The party for whom seirices are performed by 
the officers of the court must pay the fees inci- 
dent to such service. A creditor is only bound 
to pay expenses of his own examination. A 
bankrupt making further statements, after cred- 
itor's examination is closed, must pay his own 
expe«ses. 

[Criticised in Re Noyes, Case No. 10,370.] 

A creditor had obtained an order for the 
examination of the bankrupt [Stephen A. 
Mealy] and other witnesses in respect to the 
property, &c., of the bankrupt, and upon that 
examination it was insisted by the bankrupt 
that the creditor was bound to pay not only 
the register's fees for the direct examination 
of such bankrupt and witnesses, but also fees 
charged for taking down the statement of the 
bankrupt on the so-called cross-examination 
of the banknipt by his own counsel, and the 
fees for taking down the bankrupt's cross- 
examination of the witnesses produced and 
examined by the creditor. The register being 
of opinion that the creditor was bound to pay 
such fees, the question was ceitified to the 
district judge. 

HALL, District Judge. The general rule in 
regard to the payment of the fees of officers 
of the court undoubtedly is that such fees 
must be paid, in the first instance, by the 
pai-ty or persons for whom the service is per- 
formed; subject, of course, in respect to the 
party upon whom the burden shall ultimately 
rest, to the decree or judgment of the court 
upon the final disposition of the case. This 
rule is applicable in its full force to the case 
above presented, and the creditor is only 
bound to pay the expenses of his own exam- 
ination of the bankrupt and the direct exami- 
nation of the witnesses produced by such 
creditor, and of his cross-examination of the 

1 [Reprinted by permission.] 



witnesses produced by the bankrupt. The 
rule suggested by the register might lead to 
gi*eat abuses, and the fact that a bankrupt 
might, after the direct examination was 
closed, go on and charge the opposing cred- 
itor with large sums for taking down an in-el- 
evant statement requires that the general and 
proper rule should be vigorously adhered to. 

If the bankrupt make further statements, 
after his examination by the creditor is closed, 
he does so as a witness in his own behalf, and 
must pay the expenses of his examination— 
the same as those of the examination of any 
other witness called by him. 

The rule which should govern in cases of 
this character is, in substance, that laid down 
by Chancellor Walworth in Trustees of Wa- 
tertown v. Cowen, 5 Paige, 510. 



Case ISTo. 9,379. 

MEANY V. HEAD, 
ri Mason. 319.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1817. 
Replevin — When Lies — Unlawfcl Takixg — 

Px,EA OF NOX CePIT — LlENS — JuS AD 

Rem — In ke. 

1. Replevin does not lie unless there has been 
an unlawful taking from the possession of an- 
other. If after a bailment of goods, they are 
unlawfully converted or detained, detinue or 
trover and not replevin is the proper remedy. 

[Cited in Williamson v. Ringgold, Case No. 
17.755.1 

[Cited in note to Ohinn v. Russell, 2 Blackf. 
176- Cited in Marshall v. Davis, 1 Wend. 
113. Distinguished in Kimball v. Adams, 
3 N. H. 184. Cited in Osgood v. Green, 30 
N. H. 216; Ramsdell v. Buswell, 54 Me. 548: 
Holmes v. Doane. 3 Gray, 330. Approved 
in Richardson v. Reed, 4 Gray, 443.] 

2. A lien is neither a jus ad rem, nor a jus in 
re, but a simple right of retainer. It is there- 
fore not attachable as personal property, or as a 
chose in action of the person, who is entitled 
to it. 

[Cited in The Alida, Case No. 199; Raft of 
Spars. Id. 11.528.] 

[Cited in McMahan v. Green, 12 Ala. 71 : An- 
drews V. Burdick, 62 Iowa, 722, 16 N. W. 
279. Approved in Smith v. Jewett, 40 N. 
H. 513.1 

3. Non eepit in replevin puts in issue the ques- 
tion of general property only, and not of special 
property; at least in a suit between the principal 
and his agent. On non eepit, the issue must he 
for the defendant, if there was not a wrongful 
taking of the goods from the possession of an- 
other, 

[Cited in Marshall v. Davis, 1 Wend. 113.] 

Replevin for two hundred barrels of rye 
flour. Plea, that the property of the goods 
at the time, when, &c. was in one Charles W. 
Greene, and not in the plaintiff [John 
Meany]. Replication denying the plea, and 
alleging property in the plaintiff; upon which 
an issue was taken to the country. At the 
trial, it appeared that the goods were the 
property of the plaintiff, and had been con- 

1 [Reported by William P. Mason, Esq.] 
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signed by him to Charles W. Greene, for 
sale; and Mr. Greene placed them in the 
store of the defendajit [Charles Head] on 
storage. Mr. Greene having failed in busi- 
ness, a Mr. Haskins, as a creditor of Greene, 
on the 5th of February, 1817, sued out a 
trustee writ against Greene and the defend- 
ant, as his trustee; and process was actually 
served on the defendant, on the 5th of the 
same month. Upon the 6th of the same 
month, the plaintiff gave notice to the de- 
f endanti that certain wheat flour, and other 
merchandise, placed in his hands by Mr. 
Greene, and on which he had advanced mon- 
ey, was his property, and requested him to 
hold the same on his account; and stated 
that Mr. Greene had no authority to place it 
in the defendant's hands for any purpose. 
It appeared by the defendant's books, which 
the plaintiff called for, that the defendant 
had advanced ?3,500 on this wheat flour, 
but nothing on the flour sued for. On the 
loth of the same month, the plaintiff, hav- 
ing paid all the demands, which the defend- 
ant had for storage and truckage of the said 
flour, and the defendant refusing to deliver 
over the same to him, sued out the present 
writ of replevin. At the commencement of 
this suit, a large sum of money, being the 
balance of accounts, was due from the plain- 
tiff to Mr. Greene, as his agent and factor; 
and on the first day of October, 1817, there 
still remained due to him the sum of $1,826. 
There was no proof that either before, or at 
the time of the service of the writ of replev- 
in, or at any time since, Mr, Greene au- 
thorized the defendant to hold the flour sued 
for, or any part thereof, for him, to secure 
his (Mr. Greene's) lien for the balance of the 
accounts due him. The evidence was, that 
the defendant received the said goods simply 
on storage. And at the trial, Mr. Greene 
swore, that he never gave any authority to 
Mr. Head to detain them for his (Mr. 
Greene's) lien; and he now expressly waived 
all his lien for such balance; and requested 
and authorized the defendant to suffer judg- 
ment to go in favor of the plaintiff. It fur- 
ther appeared in evidence, that on the 7th of 
December, 1816, a trustee process was issued 
from the district court of Pennsylvania 
against the plaintiff, as trustee of 0, W, 
Greene, at the suit of William Payne and 
Co., which was served on the 10th of the 
same month on the plaintiff. 

Upon these facts, by consent, a verdict was 
taken for the plaintiff, under the direction of 
the court The defendant to be at liberty to 
move for a new trial, and if upon the facts 
the com-t were of opinion, that the plaintiff 
was not entitled to recover, then the verdict 
was to be amended, and a verdict entered for 
the defendant. And it was farther agreed 
by the parties, that if the defence of the lien 
of Mr. Greene could not be asserted under 
the present plea, then, that the court in its 
discretion, might, if the justice of the case 
required it, set aside the verdict, and grant 



a new trial, and give liberty to the defend- 
ant to amend his plea. 

The ease was shortly argued upon the mo- 
tion for a new trial, 

Mr. "Welsh, for plaintiff. 
Mr. Gorham, for defendant 

STOKY, Circuit Justice. There is no pre- 
tence of a general property in Mr. C. "W. 
Greene; -and the plea puts in issue, so far as 
respects the parties to this suit, the general 
property only in the goods replevied. Nor 
had Mr. Greene any special property in the 
goods; for he had a lien only for the general 
balance of his account, as a factor; and a 
lien, as has been well observed in Brace v. 
Duchess of Marlborough, 2 P. Wms. 491, is 
neither a jus ad rem, nor a jus in re. The 
lien of a factor is a mere right of retaining 
the goods of his principal, until his demands 
in that capacity are settled; and it gives the 
factor a rightful possession, which cannot be 
devested without his own consent But as 
against his principal, it gives him no general 
or special property, whatever may be the 
case in respect to mere strangers. Ham- 
monds V. Barclay, per Grose, J., 2 East, 235; 
Lickbarrow v. Mason, per Buller, J., 6 East, 
25, note"; Wilson v. Balfour, 2 Camp, 579. 
And in the present case, Mr. Greene never 
authorized the defendant to assert any 
claim for a lien on his account On the con- 
trary, Mr, Greene now expressly waives any 
claim for a lien on account of his general bal- 
ance, and justifies the defendant in aban- 
doning it; and the defendant has been paid 
his own charges for storage. Under these 
circumstances a i-eturn irreplevisable could 
not, under any acknowledged form of plead- 
ing, be awai'ded by the court 

It is as clear, that the lien of Mr, Greene is 
not an attachable interest under the trustee 
process served on the defendant, .either as 
personal property, or as a chose in action, 
due from the defendant to Mr, Greene. The 
only doubt, that I have ever entertained, is, 
whether a writ of replevin was a proper 
remedy in this ease. At common law a writ 
of replevin never lies, unless there has been 
a tortious taking, either originally, or by con- 
sti'uction of law, by some act, which makes 
the party a trespasser ab initio. In case of a 
bailment, or rightful possession of the prop- 
erty, replevin is certainly not the proper 
remedy at common law; but detinue or tro- 
ver lies in such case, where there is an un- 
justifiable detention or conversion. This 
doctrine is very fully expounded and justi- 
fied by Lord Redesdale in some recent cases 
(Ex parte Chamberlain, 1 Schoales & L. 320; 
In r.e Wilson, Id, 321, note; Shannon v. Shan- 
non, Id, 324, 327, See, also, Galloway v. 
Bird, 4 Bing. 299); and has been recognised 
by a very learned judgment in our coimtry 
(Pangburn v. Patridge, 7 Johns. 140). Nor 
has the statute of replevin of Massachusetts 
(Act June 25, 1789, e. 26, § 4) altered the com- 
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mon law in this respect It gives the rem- 
edy only, when goods are taken, distrained, 
or attached, which are claimed by a third 
person, who thinks proper to replevy them. 
The act requires, that there should he a 
wrongful taking, distress or attachment 
from the possession of another; for the 
count in the statute, expressly alleges the 
goods to be taken unlawfully, and without 
justifiable cause. 

Under the circumstances of this case, if 
the issue had been non cepit, it must have 
been found for the defendant; for he never 
took the goods in any legal sense from the 
possession of another. He received them 
on storage; and the delivery to him was a 
lawful delivery, upon a bailment for safe 
keeping. Non cepit puts in issue the fact of 
an actual taking; and unless there be a 
wrongful taking from the possession of 
another, it is not a taking within the issue. 
A wrongful detainer after a lawful taking is 
not equivalent to a wrongful original taking. 

But if on non cepit, the issue would have 
been found for the defendant, no return 
could have been awarded to him. It would 
therefore after all be but a mere question as 
to costs; and as the parties have agreed in 
no event to claim any costs, there is no rea- 
son for entertaining the motion for a new 
trial, since the merits are clearly against the 
defendant. The motion is overruled, and 
the judgment must pass for the plaintifiE 
upon the verdict Portland Bank v. Stubbs, 
6 Mass. 422. 



HEARS (MERCHANTS' NAT. BANK v.). 
See Case No. 9,450. 
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Case No. 9,380. 

In re MEBANE. 

[3 N. B. R. 347 (Quarto, 91).] i 

District Court, North Carolina. 2 1869. 

Baxkruptcv — Liens— Judgments — Puiority — As- 
signee — Duty as to Petitioning Coukt — Sale 
OF Encumbered Profekti-. 

1. L. 0., a creditor, recovered two judgments, 
in a county court of North Carolina, against a 
debtor, executions on which judgments were 
enjoined by the United States military com- 
mandant The injunction was thereafter re- 
sdnded, and fieri facias were filed, hut nev- 
er delivered to or acted on by the sheriff. Sub- 
sequently two other judgments against said 
debtor were respectively obtained by R. T. 
and De V. & 6., creditors, upon which exe- 
cutions issued, and property of debtor was 
levied on by the sheriff, before proceedings 
commenced in bankruptcy. Debtor thereafter 
was adjudged bankrupt, and assignee was ap- 
pointed, who agreed with the sheriif that the 
property so levied on should be offered and sold 
by the assignee, free from all incumbrances, on 
account of said executions and levies, and it 
was sold accordingly. Held, that L. C, the sen- 

1 Reprinted by permission.] 

2 [District not given.] 



ior judgment creditor, is not entitled to any of 
the proceeds of said sale, as he had no perfected 
lien upon proceedings commenced in bankruptcj-. 

2. The action of the United States military 
officer preventing him from issuing executions, 
dots not help or cure the defect 

3. The junior judgment creditors are entitled 
to have their claims paid pro rata by the as- 
signee out of said proceeds, after deducting ex- 
penses, costs, and fees of sheriff and assignee, 
and this by virtue solely of said agreement 

[Cited in Re Tills, Case No. 14,052.] 

4. It is not the duty of an assignee* to peti- 
tion the court respecting the sale of encumbered 
property of bankrupt unless he believes such 
sale will produce a larger fund for the general 
creditors whom he represents. 

[Cited in Re Carrier, 39 Fed. 201.] 

5. Assignee may sell encumbered property in 
his possession without petitioning the court, or 
without an order of the court, but in so doing 
he sells subject to lawful encumbrances. He 
can convey no higher or better interest than he 
took. 

[Cited in Sutherland v. Lake Superior Ship- 
Canal, B. «& I. Co., Case No. 13,643; Re 
■ Cooper, Id. 3,190.] 

In bankruptcy. 

BROOKS, District Judge. This is a case 
agreed under the provisions of the 6th sec- 
tion of the bankrupt act of March 2, 1867 
[14 Stat. 520]. Lewis Cobb recovered two 
judgments against John A. Mebane, said 
bankrupt, in the county court of Guilford 
county, at the August term, 1867. Execu- 
tions on said judgments were enjoined or 
forbidden to be issued by the military com- 
mandant at the post of Greensboro', who was 
acting, at that time, under general orders 
from the headquaiters of the Second mili- 
tary district. By reason of the orders of the 
post commander, no execution issued from 
the said term. The said order was rescinded 
in April or May, 1868, and thereupon the 
clerk of the Guilford county court filled up 
writs of fieri facias on said judgments, test- 
ed of the May term, 1868, which executions 
were never taken from the clerk's office, and 
never came to the hands of the sheriff, nor 
were they in any manner acted upon by the 
sheriff. At a special term of the superior 
court of Guilford county, held in December, 
1867, two other judgments were obtained 
against John A. Mebane, said bankrupt, one 
in favor of Robert Thomas, administi-ator, 
and the other in favor of De Varnet & Ger- 
ringer; upon which executions regularly is- 
sued and were levied by the sheriff of Guil- 
ford county, on the real and personal prop- 
erty of the defendant, in Pebraary, 1808, and 
before the commencement by him of proceed- 
ings in bankruptcy. The property so levied 
upon was not sold until after the appoint- 
ment of an assignee. Subsequently to the 
appointment of Peter H. Adams as assignee, 
and the execution of the assignment to him, 
the said assignee, by the consent of and agree- 
ment with the sheriff, sold the real estate so 
levied upon. Pursuant to said agreement be- 
tween said assignee and sheriff, the assignee 
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offered said real estate, clear of any and all 
encumbmnces, on account of said executions 
and levies. 

' The question presented, and upon which 
the opinion of the court is desired, is, which 
of the judgment creditors is entitled to the 
proceeds of the sale, or so- much thereof as 
will satisfy their debts. It appears to be con- 
ceded that if Cobb is not so entitled, the 
plaintiffs in the junior judgments are. I hold 
that but for the agreement between said as- 
signee and the sheriff, and the terms of the 
sale made by the assignee, pm-suant to such 
agreement, neither of the judgment credit- 
ors, in the present condition of the claims, 
would have been entitled to any part of the 
money realized by the sale. Upon the bank- 
i-uptcy of a party all right and interest in the 
whole of the property he has at the time 
passes to his assignee, excepting only such 
of it as shall be exempted and subject only 
to existing legal liens or encumbrances. The 
bankrupt act respects existing, perfected 
liens. There is in the 1st section express pro- 
vision in regard to their ascertainment and 
liquidation. 

The judgments in favor of Lewis Cobb 
were first obtained, and it becomes necessary 
to inquire whether such proceedings were had 
as were necessaiy to create in his behalf a 
lien upon the land of the bankrupt, Mebane, 
before proceedings in bankruptcy in his case 
were commenced. I do not think any lien 
was so created in his behalf. The filling up 
of the fieri facias by the clerk was not issu- 
ing the executions. And even if they had 
been delivered to the sheriff, and he had not 
acted upon them by making and returning a 
levy, no lien would have been created in be- 
half of the plaintiff. In some of the states, 
by statutory provision, a judgment is made a 
lien from the time of its rendition. It was 
not so in North Carolina prior to the enact- 
ment of the Code of Civil Procedure. A levy 
was required to complete a lien. It does not 
help the plaintiff, Cobb, that his executions 
were enjoined by military power. He may 
have been greatly wronged by such inter- 
ference. But this court cannot repair that 
wrong. In truth, the plaintiff, from that or 
some other cause, did not do, or procure to 
be done, an act indispensable to the perfect- 
ing of a lien. This may be set down as one 
of the many acts, extra constitutional or ex- 
ti-a legislative, perhaps, performed^ by the 
military authorities subsequent to the cessa- 
tion of hostilities, wherein powers of a ques- 
tionable nature, some of them undefined, 
were exercised, and authority not warranted 
by law being frequently assumed. It would 
then be a matter of no surprise if many things 
were done, resulting in injuries beyond the 
ability of the courts to remedy, while keep- 
ing within the limits prescribed by the con- 
stitution and laws. 

The next inquiry is: Did the plaintiffs in 
the junior judgments, at the instance of Rob- 
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ert Thomas, administrator, and De Varnet & 
Gemnger, so prosecute their claims as to 
acquire liens before the bankrupt filed his 
petition in bankruptcy? I think they did. 
They obtained their judgments, and immedi- 
ately followed them up by executions, which 
were received by the sheriff, and by him 
were levied upon the land of the defendant, 
who afterwards became a bankrupt. By 
these proceedings a lien in behalf of these 
plaintiffs was clearly and perfectly created. 
It does not follow, however, that the proceeds 
realized by the assignee's sales of the prop- 
erty so encumbered should be applied to the 
satisfaction of such executions. If it be as- 
certained that the property of a bankrupt is 
encumbered by lien or mortgage, the assignee 
may, if he shall believe it to be to the interest 
of that class of creditors whom he especially 
represents— for instance, the class entitled to 
pro rata distribution— file his petition, and 
obtain an order directing him to sell the prop- 
erty encumbered, on such terms as to the court 
may seem proper, and convey the property 
freed from such encumbrances. The court 
will then protect the lien creditors by a prop- 
er disposition of the proceeds. But it is not 
part of the duty of an assignee so to petition, 
unless he shall believe such a sale will create 
a larger fund for distribution to creditors gen- 
erally than if there should be a sale by the 
mortgagee or sheriff. So in regard to proper- 
ty the title to which is in dispute. The as- 
signee may sell, however, without petitioning 
the court, or without any order of the court, 
any property of the bankrupt in his possession 
encumbered in any manner. But when he so 
sells, he does so subject to any and all lawful 
encumbrances, and can convey no higher or 
better interest. The proceeds of such a sale 
are supposed to be the price or value of the in- 
terest so sold, and with a knowledge of the 
encumbrances. I think this is not the rule, 
however, to apply in this case, for the real es- 
tate was offered by the assignee in conformity 
to the agreement with the sheriff, who, with 
executions in hand, was claiming all his 
rights under them, concurring with all parties 
in interest that a sale clear of encumbrances 
would prejudice no one, but be- the surest 
means of obtaining fair prices. The bidders 
had good reason to believe that they were 
bidding for a good title. 

It is therefore ordered and decreed by the 
court that the assignee, Peter H. Adams, of 
the proceeds of the sales of the property 
levied upon as aforesaid, pay the executions 
in favor of Robert Thomas, administrator, 
and De Varnet & Gerringer, if sufficient, first 
X)aying costs of sale, etc., and retaining his 
lawful commissions. And if the same shall 
not be sufficient for that purpose, that he 
pay the cost, and retain his commissions as 
aforesaid, and distribute the surplus proceeds 
of such sales pro rata, in the payment of said 
last-mentioned executions. Let this be cer- 
tified to the parties to this case agreed. 
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Case No. 9,381. 

MEOHAKECS' & FARMERS' BANK v. 
TOWNSEND. 

[5 Blatchf. 315 ;i 3 Int. Rev. Ree. 143.] 

Circuit Court, N. D. New York. May 12, 1866. 

Taxation — License Tax oy Banks — Capital — 

Surplus Eakxixgs. 
The term "capital," as used in the 1st subdi- 
vision of the 79th section of the internal rere- 
nue act of June 30, 1864 (13 Stat. 251), means, 
in reference to a bank whose charter fixes the 
amount of its capital, the amount of capital so 
fixed, and does not include the surplus earnings 
of such bank, so as to subject it to a license tax 
on such surplus earnings, as capital. 

In equity. This was an application for a 
provisional injunction, to restrain [Theodore 
Townsend], a coUeetor of internal revenue, 
from collecting a license tax. The bill was 
filed in a state court, by the plaintiff, a bank- 
ing corporation doing business at Albany, 
New York, and the suit was removed by the 
defendant into this court, under the provi- 
sions of the 3d section of the act of March 
3, 1833 (4 Stat. 633). The tax was claimed 
to be collectible under the provisions of the 
1st subdivision of the 79th section of the 
act of June 30, 1864 (13 Stat. 231), which pro- 
vided, that bankers using or employing a 
capital not exceeding the sum of $50,000, 
should pay $100 for each license, and that 
those using or employing a capital exceeding 
$50,000 should pay, for every additional 
$1,000, in excess of $50,000, $2. The charter 
originally granted to the corporation, under 
the state law, fixed its capital at $330,000. It 
applied for a banker's license under the na- 
tional banking law of congress, on such cap- 
ital of $350,000. The application was re- 
fused by the assessor, on the ground that the 
surplus earnings of the bank were not in- 
cluded as capital. The bank refused to pay 
a tax upon such surplus earnings, as capital, 
and the collector was proceeding to enforce 
the collection of such tax, when this suit was 
instituted. 

John H. Reynolds, for plaintiff. 
William A. Dart, Dist Atty., for defend- 
ant. 

NELSON, Circuit Justice. 2 [The bill of 
complaint in this case was filed in the state 
court, to enjoin the defendant from collecting 
a license or tax on surplus capital claimed un- 
der the first sub-division of the 79th section 
of the act of congress passed June 30, 1864; 
and has been ,removed into this court under 
the 3d section of the act of March 3, 1833 (4 
Stat. p. 633). The first sub-division of sec- 
tion 79 provides that bankei^s, using or em- 
ploying cajiital not exceeding the sum of 
$50,000, shall pay $100 for each license; when 
using or employing a capital exceeding §50,- 
000, for every additional $1,000, $2. The 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Prom 3 Int. Rev. Ree. 143.] 



charter of the bank in this case under the 
state law, fixes the capital at $350,000. Ap- 
plication was duly made for a license as a 
banker, under the act of congress, on a cap- 
ital as above named, which was refused, on 
the ground that the surplus earnings of the 
bank were not included as capital. And the 
assessors and collector on refusal to submit 
to this view, thereupon proceeded to enforce 
the collection of the tax according to the law ' 
in such case made and provided, until re- 
strained by the instillation of this suit and in- 
junction.] 2 

1 am satisfied that the assessor and the col- 
lector have fallen into an error. The term 
"capital," as used in the 1st subdivision of 
the 79th section, means the amount of capital 
fixed by the charter. This amount cannot be 
altered, enlarged, or diminished, except by 
legislative authority. A surplus earned by 
the bank is no part of its capital under its 
charter^ nor does the act of congress, either 
expressly or impliedly regard it as such. Be- 
sides, a tax is levied specifically on all divi- 
dends in scrip, or money declared due, &c., to 
stockholdei-s, &c., and on all undistributed 
sums made or added, during the year, to the 
surplus or contingent funds of the bank, (sec- 
tion 120,) thereby treating and dealing with 
surplus earnings as separate and distinct 
from the capital of the bank. According to 
the construction claimed, the surplus earn- 
ings would be subject not only to all the tax 
that is imposed upon the capital of a bank, as 
such, but to five per centum, in addition, as 
surplus. I think that, if congress had in- 
tended thus to deal with this description of 
pi-operty, and to regard it both as a part of 
the capital of a bank, and, at the same time, 
as surplus earnings, and to be taxed in both 
aspects, it would have said so in plain words, 
and not have left the question to inconsistent 
and strained construction. 

It has been argued that, inasmuch as the 
110th section, speaks of the average amount 
of the capital of a bank, the word "capital"" 
may embrace something more or less than 
the amount fixed by the charter. But, admit- 
ting this to be so, it by no means follows that 
it includes surplus earnings. The "capital" 
of a bank and its "surplus earnings" convey 
distinct and different ideas and meanings. 
But, on looking at this section, the reason of 
the phraseology is very obvious. The words 
are, "a duty of one-twenty-fourth of one per 
centum each month, &c., upon the average* 
amount of the capital of any bank, &c., be- 
yond the amount invested in United States 
bonds." This amount would necessarily be 
fluctuating and variable, depending on the 
time and the amount of the investment in 
the United States bonds, and might often re- 
quire an average to be made of the amount 
of capital stock liable to be taxed. This 
same section provides, that in ease of banks 
with branches, the duty shall be imposed, 

2 [From 3 Int. Rev. Rec. 143.] 
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&e,, and "the amount of capital of eacli 
branch shall he considered to be the amount 
allotted to such branch"— not the amount in- 
cluding surplus earnings or any other addi- 
tion. The same section also provides for a 
duty of one-sixth of one per centum each 
month upon the average amount of circula- 
tion, &c., beyond the amount of ninety per 
centum of the capital of the bank, &c. It 
will hardly be contended, on the part of the 
government, that the term "capital" here in- 
cludes surplus earnings; and yet the claim 
would be as well founded as in the case un- 
der consideration. I may add, that, accord- 
ing to the construction contended for, the 
capital of the bank would be changing during 
the whole period of the license. It might be- 
come much greater than the amount for 
which a license was paid, for, only the sur- 
plus at the time the license was gi-anted 
could be estimated. 

Upon the whole, I am satisfied that the as- 
sessor erred in setting up the claim that the 
plaintiffs were bound to take out a license on 
the basis that the surplus earnings of the 
bank were a part of its capital, and that an 
injunction must be granted. 



MEGHA3JICS' & MERCHANTS' INS. CO OF 
POTTSVILLE (BROWN v.). See Case 
No. 2,019. 



Case Wo. 9,383. 

MECHANICS' BANK v. LYNN. 

[2 Cranch, C. O. 217.] i 

Circuit Court, District of Columbia. Nov. Term, 
1820. 

Notes— INDORSER— Place Where Pa table— De- 
MASD 01" Maker — Protest. 

If a promissory note be made payable at the 
house of R. Y., the first indorser, and the notary 
public, on the day after the last day of grace, 
demand payment of R. Y., at his house, without 
asking for the maker, or inquiring whether he 
had left funds to pay the note, such demand 
is not sufficient to entitle the plaintifiE to recover 
against the second indorser. 

Assumpsit against the second indorser of 
John Weightman's note to Robert Young, 
payable at the house of Robert Young, four 
months from the 25th of December, 1816. 
James Millan, a notary public, testified, that 
on the 29th of April, 1817, (the day after the 
last day of grace,) he demanded payment 
from Robert Young, and the defendant, Adam 
Lynn; and believed it was at the house of 
Robert Young; but did not ask for John 
Weightman, the maker of the note, nor in- 
quire whether he had left funds to pay it 
That Weightman did not reside in the county 
of Alexandria, and therefore he could not de- 
mand payment from him. The other parties 
all resided in Alexandria. Christopher Neale 
testified that the defendant requested the 
bank not to sue him, as, in the event of his 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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being obliged to pay it, it would save the ex- 
pense of one suit 

Mr. Swann, for plaintiff. 
Mr. Taylor, for defendant 

THE COURT (nem. con.) instructed the 
jury that the evidence, so stated, was not suf- 
ficient to entitle the plaintiff to recover. 

Nonsuit 

[See Case No. 9,384.] 
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Case No. 9,383. 

MECHANICS' BANK v, TAYLOR, 

[2 Cranch, C. C. 217.] i 

Circuit Court District of Columbia. Nov. 
Term, 1820. 

Notes— Indorser— Protest — Demand— Evi- 
dence. 

If a notary-public, after demanding payment 
from the maker of a promissory note, go to the 
sUop of the indorser, (a coaehmaker who had 
journeymen,) and there demand payment, but 
of whom he does not remember, and thinks he 
did not see the indorser, this is not sufficient 
evidence of notice, to the indorser, of non-pay- 
ment by the maker. 

Assumpsit against [Evan P. Taylor] the in- 
dorser of Peyton's promissory note. The no- 
tary-public demanded payment from the mak- 
er on the last day of grace, after banking 
hours, and afterwards, on the same day, call- 
ed at the shop of the defendant, and demand- 
ed payment, but did not remember whether 
he saw the defendant and thought that if he 
had, he should have stated it in his protest; 
which he did not The defendant was a 
coach-maker, and employed journeymen. The 
witness did not remember of whom he made 
the demand. 

THE COURT, at the prayer of Mr. Taylor, 
for the defendant, instructed the jury that 
the plaintiff could not recover that evidence, 
because, as they thought, the notice was not 
proved. 



MEOHANTGS' BANK (UZ^TBD STATES 
v.). See Case No. 15,756. 

MECHANICS* BANK (WILLIAMS v.). See 
Case No. 17,727. 

MICCHANICS* BANK OF ALEXANDRIA 
(GRAY v.). See Case No. 5,723. 



Case K"o. 9,384, 

MECHANICS' BANK OP ALEXANDRIA v. 
LYNN. 
[2 Cranch, C. O. 246.] i 
Circuit Court, District of Columbia. May 
Term, 1821. 
Limitation op Actions- When Pleaded. 
The statute of limitations may be pleaded on 
the first day of the term nest after office-judg- 
ment. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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At law. 

Mr. Swann, for plaintiff. 
Mr. Taylor, for defendant. 

THE COURT (MORSELIi, Circuit Judge, 
absent) decided that the plea of the statute 
of limitations is an issuable plea, and may be 
pleaded on the first day of the term next aft- 
er the office-judgment. 

tSee Case No, 9,382.] 



Case No. 9,385. 

MECHANICS' BANK OF ALEXANDRIA 
V. MINOR. 

[Cited in Rockville & W, Turnpike Road v. 
Vtin Ness, Cas(» No. 11,9S6. Nowhere reported; 
opinion not now accessible.] 



Case K"o. 9,386. 



MECHANICS' BANK OP ALEXANDRIA 
V. TAYLOR et al. 

[2 Oranch, C. C. 507.] i 

Circuit Court, District of Columbia. Not. 
Term, 1824. 

Fraud CLE XT Conveyances — Deed to Wife — 
Monet Used in Purchase. 

It is no fraud in a husband toward bis cred- 
itors, to purchase real estate with the money 
which belonged to the wife before the marriage, 
and to take the deed directly to the wife, pursu- 
ant to a verbal agreement to that effect made 
with her before the marriage. 

The bill states that the complainants levied 
an execution issued on a judgment in their 
favor against B. P. Taylor, upon a house and 
lot which were purchased by him with his 
own funds and fraudulently conveyed to his 
wife; that the complainants purchased it at 
the marshal's sale, under the fieri facias; that 
E. P. Taylor refuses to give them possession; 
and prays that the deed to the defendant's 
wife, and the deed from the defendant E. P. 
Taylor to the defendant David Marie may be 
set aside; and that the defendants may de- 
liver possession of the premises to the com- 
plainants, and account for the rents and prof- 
its. The defendant ilarle, in bis answer, 
stated that he held a lien on the property for 
a debt of ?20o rmder a deed purporting to be 
from E. P. Taylor and his wife, but executed 
only by E. P. Taylor. The separate answers 
of E. P. Taylor and wife, aver that the wife, 
having been a widow, and in trade before her 
intermarriage with E. P. T. had acquired 
considerable property, and bad, at the time 
of the marriage, about $3,000 in bank; and 
that it was agreed between them, before the 
marriage, that it should be laid out in build- 
ing a house upon a lot belonging to the wife; 
but that the lot being supposed to be too 
small, the intention to build was abandoned, 
and in lieu thereof the house and lot in ques- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



tion were purchased by E. r. T. with the 
wife's money, and conveyed directly by the 
vendor to tlie wife; denying all fraud, &c. 
The cause being, by consent, set for hearing 
on bill and answer, 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided that the claim of the wife was 
fair and upon a valuable consideration, and 
dismissed the bUl. 



MECHANICS' BANK OF MICHIGAN (BIS- 
SBLL v.). See Case No. 1,446. 

MECHANICS'- INS. CO. (ROGERS v.). See 
Cases Nos. 12,016 and 12,017. 

MECHANICS' NAT. BANK (ARMSTRONG 
v.). See Case No. 545. 

MECKLENBURG FEMALE COLLEGE, Ex 
parte. See Case No. 2,954. 



Dec. 



Case Ko. 9,387. 

MECKLIN V. CALDWELL. 

[1 Cranch, C. C. 372.] i 

Circuit Court, District of Columbia. 
Term, ISOfJ. 

Bail in Civil Cases— Sufficiency of Affidavit 

Assault and battery. Affidavit of the fact, 
but not of any amount of damage; held not 
suflaeient to hold to bail— (nem. con.) 

[See Case No. 9,383.] 

Case JS^o. 9,388. 

MECKLIN V. CALDWELL. 

[1 Cranch, C. C. 400.] i 

Circuit Court, District of Columbia. June 
Term, 1807. 

Bail in Civil Cases — Scfficienot of Affidavit 
— Specific Injury — Damages. 

In assault and battery, the affidavit to hold 
to bail, must state some specific injury to the 
person of the plaintiff, and must be positive as 
to some amount of damages. 

Assault and battery. The affidavit stated 
a beating, without any special damage, except 
that the plaintiff could not, for some days, 
' transact all his business, as clerk in one of 
the departments, as well as utaal, and that 
the injury was such, that he thinks that ten 
pounds sterling would not be too great a 
compensation therefor. 

THE COURT refused to hold defendant to 
bail on the affidavit, it not being positive as 
to any amount of damages, and not stating 
any specific injury to the person of the plain- 

tife. 

PITZHUGH, Circuit Judge, absent. 
[See Case No. 9,387.] 



MEDBURY (CAMPBELL v.). See Case No. 
2,365. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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MEDE, In re. See Case No. 9,372. 

Case ITo. 9,389. 

MEDFORD V. DORSEY. 

[2 Wash. O. G. 433.] i 

Circuit Court, D. Pennsylvania, April Term, 
ISIO. 

Judgment— EiuioR is Estbrixg— Motios to Va- 
cate— Pok What Errors Granted. 

If there was error in entering a judgment, 
the court, at a "subsequent term, cannot set it 
aside, unless it was entered by misprision of the 
clerk, by fraud, or the like. 




"Walsh, 22 Fed. 648; Grames v. Hawley, 50 
Fed. 320.] 

[Approved in Cook v. Wood, 24 311. 298; Ma- 
son V. Pearson, 118 Mass. 03. Cited in Gib- 
son V, Chouteau's Heirs, 45 ^lo. 173; Alc- 
Mieken v. Com.. 58 Pa. St, 217; Parish v. 
Gear, 1 Pin. 276.] 

This cause had been referred to arbitrators 
by rule of court, who made a report in favour 
of the plaintiff, for 1850 dollars, provided the 
plaintiff should give to the defendant a bond 
of indemnity against Holt & Co. [assignees 
of McCall Medford] and two or three other 
persons. The report was returned, about four 
years ago, and it appears by the records, that, 
on motion, it was confirmed and decreed. 
[Case No. 6,647.] The defendant now ob- 
tained a rule to show cause why the judg- 
ment should not be vacated, the judgment 
having been improvidently entered, until the 
indemnity was given, and by which it ap- 
peared, upon showing cause, the agent of the 
plaintiffs (they living in England) had re- 
fused to give or to receive the sum awarded, 
on the condition prescribed. It also appeared, 
that Holt had recovered, and been paid by 
the defendant, 1000 dollars, of the sum for 
which the indemnity was to be given; and 
other suits were now depending. 

. WASHINGTON, Circuit Justice (PETERS, 
District Judge, absent). This judgment, hav- 
ing been entered at a former court, though 
probably improvidently done, and might have 
been refused, had it been opposed, until the 
indemnity was given, cannot now be vacated. 
If there was error in entering it, the court, at 
a subsequent term, cannot set it aside, unless 
it was entered by the misprision of the clerk, 
by fraud, or the like. It is a hardship upon 
the defendant, to have his real estate bound 
by a judgment which it is improbable will 
ever be enforced; and there is possibly "no 
way to help the defendant, but by entering 
satisfaction on the judgment, whenever it is 
made to appear, that the sum awarded has 

1 [Originally published from the ilSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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been paid to those against whose claims the 
defendant was to be indemnilied. 
Rule discharged. 

[Subsequently, upon motion of the defendant, 
the judgment was ordered to be entered satis- 
fied. Case No. 9,390.] 



Case Wo. 9,390. 

MEDFORD V. DORSBY. 

[2 Wash. C. C. 467.]i 

Circuit Court, D. Pennsylvania, .'\pril Term, 
1810. 

Judgment — Motion to Enter Satisfaction — 
Evidence. 

Judgment on an award that the defendant 
pay so much on receiving from the plaintiff an 
indemnity against certain claims. The plain- 
tiff afterwards refused to give the indemnity; 
and on the defendant paying more claims, 
against which he was to be indemnified, than 
the amount of the judgment, the court ordered 
satisfaction to be entered on the judgment. 

[The case was originally brought ha this 
court by Holt & Co., assignees of McCall 
Medford, against John Dorsey, when the jury 
found for the'plamtiff. Case No. 6,647.] 

The defendant, suiee the decision [Case No, 
9,389], having paid to one of the persons 
who had sued him, and against whom the 
plaintiff, by the report of the referees, was 
to indemnify bim so much of the sum award- 
ed, as with the sum before paid to Holt, and 
a small sum now paid into court, amounts to" 
eighteen hundred and fifty dollai-s; moved 
the court to eater satisfaction of the decree, 
which the court directed. 



Case Wo. 9,391. 

The ]MEDORA. 

[1 Spr. 138.] 2 

District Court, D. Massachusetts, Aug., 1846. 

Bottomry — Supplies — ^What Are Necessary- 
Master — Competency as Witness. 

1. In a suit by the holder of a bottomry bond, 
given by the master of a vessel, in a foreign 
port, for necessary supplies, the master is a com- 
petent witness, to prove that the supplies were 
furnished, and that they were necessary. 

2. Supplies are necessary, when they are fit 
and proper for the service in which the vessel 
is engaged, and such as a prudent owner would 
order. 

[Cited in The Lulu, 10 Wall. (77 U. S.) 201; 
The George T. Kemp, Case No. 5,341,] 

3. Particular items examined. 
In admiralty, 

S. Bartlett, for libellants, 
R. Choate, for claimants. 

SPRAGUE, District Judge. This is a libel 
to enforce payment of a bottomry bond, given 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, .Tr., Esq.] 

2 [Reported by F. E.Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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by the captain of the bark Medora, at llanil- 
la. The holders of the bond, offer the captain 
as a witness, to the circumstances under 
which the bon'd is given. This evidence is 
objected to. and the ease of The Fortitude 
[Case No. 4,953] is cited. In that ease, the 
deposition of the captain was rejected, at the 
hearing, but in a subsequent and more de- 
liberate examination of the question, Judge 
Storj' states, that he finds no authority in 
support of his ruling, but several against it, 
and indicates such doubts of its correctness, 
as to neutralize its authority. The Nestor [Id. 
10,126] was the case of material men, claim- 
ing a lien for articles furnished in a foreign 
port The captain was offered, as a witness 
for them, and admitted. There is an exception 
from the general rule of evidence excluding in- 
terested witnesses, by which agents are admit- 
ted, from^necessity or public convenience. 1 
Greenl. Ev. § 416, an'd cases there cited; Ful- 
ler V. Wheelock, 10 Pick. 137. It is urged by 
the counsel for the respondent, that agents 
are not admitted, unless where their interest 
is balanced. If so, agents constitute no ex- 
,ception from the genei-al rule, by which, in 
order to exclude, there must be a direct and 
certain interest If balanced, there is no in- 
terest. 

It has been suggested, that the case of The 
Nestor was overruled by that of The Forti- 
tude [supra], but for the reasons already stat- 
ed, I cannot so consider it, nor can I perceive 
any sufficient ground of distinction, by which 
the captain is a competent witness for materi- 
al men, to prove that supplies were furnished, 
and necessary, in ordet to maintain their lien; 
and not a competent witness for the bond- 
holders, to prove the same facts, in order to 
maintain their lien. 

Were the supplies necessary? They are nec- 
essaiy, if they are fit and proper for the serv- 
ice in which the vessel is engaged, and what 
the owner of that vessel, as a prudent man, 
would have ordered, if present The Alex- 
ander, 1 Wm. Rob. Adm. 362. 

First. As to the one hundred and three dol- 
lars, paid for xmlading the outward cargo. I 
see nothing in this case to exempt the own^er 
of the vessel from the obligation to bear this 
expense. It vas clearly necessary. 

Second. Wages. The amount paid, was due 
to the seamen, and the owners were legally 
bound to pay it, at the time, and it was emi- 
nently fit and proper that that obligation 
should be fulfilled by the captain. 

Third. The fifty-two dollars borrowed of 
the clerk. On the outward passage, the crew 
became sick, and the captain put into St. 
Helena, for fresh provisions. He was with- 
out money, and borrowed of the clerk, and 
promised payment at Manilla. I have no 
doubt that the clerk had a lien upon the ship, 
wliich he might have enforced at Manilla, and 
that the master might well have taken up 
money on bottomry, for the purpose of dis- 
charging his claim. The Vibilia, 1 Wm. Rob. 
Adm. 8; The Trident, Id. 34. 



Fourth. The sixteen dollars mentioned in 
the account, as board. ' The captain testifies, 
that this was, in fact, expended for several 
small items of necessity, at Manilla. I do not 
see sufficient ground to discredit the state- 
ment of the captain; and I have no doubt, 
that it was proper that the master shoiild 
receive the small amovmt for contingencies, 
which was advanced to him for that purpose. 

Fifth. The captain expended sixty dollars, 
at Manilla, for his own clothing. It is insist- 
ed, that this sum ought to have been appro- 
priated by him to the necessities of the vessel, 
and reduced the bond to that extent The 
owners had, on board the ship, an invoice of 
naval stores, to the nominal amount of about 
eight hundred dollai-s, which was consigned 
to Peel, Hubbell & Co., of whom the captain 
obtained an advance of one hundred and ten 
dollars, sixty of which he expended in neces- 
sary clothing for himself. This having been 
actually and rightfully expended by the cap- 
tain; I cannot see that it affects the question 
of the necessity for the supplies to the ves- 
sel. 

Sixth. The two hundred and thirty-four dol- 
lars, since realized from that invoice of naval 
stores. Peel, HubbeU & Co., were the agents 
of the libellants in making the advances for 
which the bond was given; and it is strenu- 
ously urged in: behalf of the respondent, that, 
to the extent of the two hundred and thirty- 
four dollars, the captain was not without 
funds, or the means of raising them; and 
that the goods, being in the hands of the agent 
of the libellants, that amount, at least, ought 
to be deducted from the bond. If the libel- 
lants' agents had in their hands, property' 
which ought to have been appropriated to 
the use of the vessel, the bond, to that ex- 
tent, cannot be upheld. 

How, then, is the fact? All the evidence 
comes from the captain; he testifies, that one 
hundred and ten dollars was aU that could be 
obtained upon that invoice; that he went 
throughout Manilla, and made great exertions 
to obtain more, by sale or otherwise, but 
without success; and that he was compelled 
to leave the property in the hands of the con- 
signees. I cannot say that the consignees 
were bound to advan'ce more on that property, 
or that the captain could have obtained, by 
means of it, more than the one hundred and 
ten dollars. We have no information, imder 
what circumstances the two hundred and 
thirty-four dollars have since been realized; 
and if any credit is to be given to the cap- 
tairfs testimony, this invoice did not furnish 
him the means of procuring funds to any 
amount over the one hundred and ten dol- 
lars. 
Decree for $1587.35, and costs. 

That the master is a competent witness, in 
favor of the holder of the bottomry, was decided 
m Furniss v. The Magouu [Case No. 5,163], a 
case reported since the decision of Deshon v. 
The Medora [Id. 3,820]. See same case, Leland 
V. The Medora [Id. 8,237]. 
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MEDORA, The (DESHON v.). See Case No. 
3,820. 

MEDORA, The (LELAND v.). See Case No. 
8,237. 

MEE (MARSHALL v.). See Case No. 9,129. 

MEEKER (UNITED STATES v.). See Case 
No. X5,757. 



Case "No. 9,392. 

MEEKER et al. v. WILSON. 

11 Gall. 419.] 1 

Circuit Court, D. Massachusetts. May Term, 
1813. 

43AL.E — Assignment of Chattels — Delivekt — 

CkEJJITOKS— PBOPEHTY TYITHOUT COUNTRY — EX- 
ECUTION Sa.i,e — Notice op Assignment. 

1. A grant or assignment of chattels is valid at 
common law between the parties, without actual 
delivery of the chattels, and the property passes 
immediately on the execution of the deed. But, 
as to creditors, the title is not perfect, unless 
possession accompanies and follows the deed. 

[Cited in Re Hussman, Case No., 6,951.] 
[Cited in note to Perry Ins. Co. v. Foster. 58 
Ala. 502; Hempstead v. Johnston, 18 Ark. 
123; "Walters v. Whitlock, 9 Pla. 86; Wat- 
son V. Williams. 4 Blackf. 29; Shaw v. 
Thompson, 43 N. H. 132; Davis v. Bigler, 
62 Pa. St 248.] 

2. Want of possession is evidence of fraud. 
[Cited in Shaw v. Thompson, 43 N. H. 132; 

McKibbin v. Martin, 64 Pa. St 355.] 

3. If, at the time of the transfer, the proper- 
ty was without the country, possession must be 
taken within a reasonable time after its return, 
or the grant will be held fraudulent. 

[Cited in Perry Manuf g Co. v. Brown, Case 

No. 11,015.] 
[Cited in Fall River Iron Works Co. v. 

Croade, 15 Pick. 18; Ricker v. Cross, 5 N. 

H. 572.] 

4. Property in the hands of a third person, 
having a lien thereon, is not attachable in a suit 
against the general owner; but if the depositary 
waive his lien, the objection does not lie in the 
month of the general owner. 

[Cited in Ricker v. Cross, 5 N. H. 571.] 

5. If chattels are sold on an execution, the 
regularity of such sale cannot be contested by 
mere strangers. 

6. Notice of an assignment of chattels to a 
judgment creditor, where possession has never 
been taken under the assignment does not affect 
the right of the sheriff or the creditor to seize 
the property in execution, as the property of the 
assignor. 

This was an action of trover, brought by 
the plaintiffs [Samuel Meeker and others,] 
against the defendant [Luther Wilson], who 
was a deputy sheriff of the county of Bristol, 
for the conversion of a parcel of sugars, al- 
leged to be the property of the plaintiffs. At 
the trial, the facts proved or admitted were 
as follows, Jacob Shoemaker and Charles 
R. Travers, of Philadelphia, being in failing 
circumstances, on the 6th of December, 1806, 
made an assignment of their estate to the 
plaintiffs for the benefit of their creditors, in- 
cluding, among other things, the cargo on 
board of the brig Deborah from Guadaloupe, 

1 [Reported by John Gallison, Esq.] 



of which cargo the said sugars were a part. 
Soon after this assignment, and in the month 
of December, 1806, the Deborah arrived at 
New Bedford, and the cargo, not being en- 
tered according to law, was taken possession 
of by the collector of the port for payment of 
the duties due thereon to the United States. 
On the 17th of January, 1807, while the cargo 
was in the custody of the collector, Messrs. 
Port & Russell of New York, creditors of 
Shoemaker and Travers, sued out of the court 
of common pleas for Bristol county a writ 
of attachment against Shoemaker and Trav- 
ers, upon which the defendant returned, that 
he had attached the cargo of the Deborah, 
the same having been previously attached at 
the suit of Howland and AUen, and Thomas 
Allen. At the time of this attachment, the 
property was in Messrs, Howland and Allen's 
store, where it had been deposited by the 
collector and attached by them, and no re- 
moval was made; and it was admitted that 
the attachment was intended to be made hy all 
parties subject to the claim of the United 
States for the duties. On the 21st of July, 
1807, a writ issued at the suit of the United 
States against Shoemaker and Travers, upon 
which an attachment was made of the same 
property. No removal, however, took place, 
but a part of the property was then separated 
from the rest, by a partition in the store, for 
the purpose of being applied to satisfy the 
duties due to the United States and charges. 
This suit of the United States was discon- 
tinued at the December term of the district 
court, 1807. On the 28th of September, 1807, 
the collector sold so much of the cargo, as 
was necessary for the payment of the duties 
and charges; and the residue was, on the 29th 
of the same month, sold by the defendant on 
the execution, which issued on the 24th of 
said month, upon a judgment obtained at 
September term, 1807, of the common pleas, 
by Messrs. Port & Russell, against Shoemak- 
er and Travers, on their writ of attachment 
aforesaid, for the sum of $13.7056, damages, 
and $12.96, costs. The defendant, in his re- 
turn on the execution, did not state that he 
had kept the property four days, &c. accord- 
ing to the requisitions of the statute of Mas- 
sachusetts of March 17, 1784 (section 5). The 
present suit was commenced against the de- 
fendant on the ISth of October, 1808, and 
there was no evidence, that at any time be- 
fore that day, he had had any notice of the 
assignment or claim of the plaintiffs, or that 
the plaintiffs had made any effort to obtain 
possession of the property. 

Upon these facts the court directed the 
jury, that although an assignment of proper- 
ty abroad might be valid in law, yet it was 
the duty of the assignee, in order to perfect 
his titie, to take possession of the property 
within a reasonable time after it came within 
his reach, and if he neglected so to do, it 
became liable to attachment at the suit of the 
creditors of the assignor. That in the pres- 
ent case, there was no notice at all of the 
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claim of the plaintiffs for more than a year 
after the propei-ty had been seized and sold 
in execution; and that, under these circum- 
stances, the laches of the plaintiffs must be 
considered as extinguishing all right of ac- 
tion against a public officer, who, having no 
notice of an adverse claim, was compellable 
to seize the property on the execution; ibat 
as between the parties to the present suit, it 
was not material to inquire, whether the of- 
ficer had, in the sale, conformed strictly to 
the law or not. On the face of his return, 
there was nothing repugnant to law; and if 
he had acted in an in-egular manner, he was 
liable to Shoemaker and Travers for all the 
damages, they had sustained thereby; that 
the title of the present plaintiff's stood alto- 
gether independent of the regularity of these 
proceedings. If their title were good, it 
could not be affected by the conduct of the 
officer, whether correct or otherwise; and in 
this suit, which was for mere damages and 
not in rem, it could not be disputed, that the 
property in the goods passed by the sale un- 
der the execution; that whatever legal doubts 
might arise, as to the right to attach property 
in the custody of the collector for a lien uf the 
\:iiitcd »Staies, the question could only arise 
iu a suit, to which tlie United States or the 
collector was a party, and not in a suit be- 
tween strangers to that lien; .and it was suf- 
ficient, in the present case, that the property 
sold on the execution had been completely dis- 
charged of such lien before the levy; that 
admitting the right of the United States to 
a priority of attachment, (on which the court 
save no opinion), that right coidd not be vin- 
dicated by mere strangers, and in the present 
case it was utterly extinguished by the volun- 
tary discontinuance of the suit of the United 
States, previous to the commencement of the 
present action; and at all events, none of 
those special circumstances varied the neces- 
sity of the plaintiffs' giving reasonable no- 
tice of their claim to the defendant, and, 
therefore, the general principle, as to the re- 
ducing of the assigned property to posses- 
sion within a reasonable time, must govern 
the rights of the parties to the suit. 

A motion having been made for a new trial, 
upon the ground of a misdirection of the 
court; and also of the possession of other im- 
portant evidence, which was omitted at the 
trial, from the inadvertence of counsel: 

G. Blake, for plaintiff. 
S. Dexter, for defendant. 

STORY, Circuit Justice. By the common 
law, a grant or assignment of goods and chat- 
tels is valid between the parties, without ac- 
tual delivery thereof, and the property passes 
immediately upon the execution of the deed. 
But as to creditors, the title is not considered 
as perfect, unless possession accompanies and 
follows the deed. The want of possession 
is considered in some of the authorities as an 
evidence or badge of fraud to be submitted to 



the jury, but the more modern authorities 
hold it, as constituting in itself, in point of 
law, an actual fraud, which renders the 
transaction, as to creditors, void. 3 Coke, 
80; 2 Term E.. 587; [Hamilton v. Russell] 1 
Cranch [5 U. S.] 309. In Benton v. ThornhiU, 
2 Marsh. 427, 429, Gibbs, C. J., dissented from 
the doctrine, that want of possession was per 
se conclusive of fraud. The entire law will 
be found collected in Mr. Smith's note to 
Twyne's Case, 3 Coke 80. See 1 Smith, 
Lead. Cas. p. 1. See, also, Mr. Wallace's 
careful and elaborate note to the same case, 
where all the American learning is collected. 
Philadelphia Law Lib. for JanuaiT. 1844. It 
is true, that the cases, in which these deci- 
sions have been made, turned upon the con- 
struction of the statute of frauds of 13 Eliz. 
c. 5, but that statute is now fully settled to 
be only an affirmance of the common law. 
Cowp. 434; [Hamilton v. Russell] 1 Cranch 
[5 U. S.] 309. An exception to the rule is, 
where the possession of the grantor is con- 
sistent with the deed, or where the property 
conveyed is, at the time of the conveyance, 
abroad and incapable of delivery. In the lat- 
ter case the title is complete, provided the 
grantee takes possession within a reasonable 
time after the property comes within his 
reach. If he does not, the same inference of 
legal fraud arises, as if the propertj^ had been 
originally capable of immediate delivery, and 
the possession had remained unchanged. 
These principles of the common law are un- 
doubtedly founded upon the consideration, 
that possession of personal chattels consti- 
tutes the ordinary indicium of ownership, and 
that the greatest public mischiefs would arise, 
if secret and unavowed transfers might over- 
reach the attachments of creditors. It would 
enable debtors to hold out false colors, and 
protect covinous contracts from the animad- 
version of the law. The mischief would be 
still greater as to sheriffs and other public of- 
ficers, who are bound to take the property of 
debtors in execution. They must act at their 
peril (Dalton, 146; Gilb. Ex'ns, 21), and where 
the debtor is in the open and visible posses- 
sion of property, exercising acts of ownership, 
they are compellable to. seize it on the proper 
judicial process; and great indeed would be 
the hardship, if their proceedings could be 
overhaled in an action of tort, where the ut- 
most diligence and care could not protect 
them from deception. Upon principle, inde- 
pendent of all authority, it would seem that 
substantial justice would require that a party, 
who has a secret transfer of property left in 
the possession of the original owner, should 
be held to waive his rights in favor of cred- 
itors and public officers, even if the case 
were not held Infected with fraud. "Vigilau- 
tibus non dormientlbus leges subserviuut" 

Upon these principles, independent of the 
special objections, which I shall notice here- 
after, how stands the present case? The as- 
signment was made on the 6th of December; 
the cargo arrived soon after at New Bedford; 
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and an almost irresistible presumption arises 
of early notice thereof to the assignees. The 
property was documented as belonging to 
Shoemaker and Travers, -was taken into the 
custody of the United States as such, -was 
attached in the same character by Howland 
and Allen, and also by Messrs. Port & Russell, 
by the defendant, on the 17th of, January fol- 
lowing, and again by the United States in the 
July following; and although it remained un- 
sold until September, the assignees never 
made any claim thereto, nor asserted their 
possession: nay further, no notice ever ap- 
pears of their claim, until October, 1808. 
Under such circumstances, it seems impossi- 
ble to maintain the present suit, unless the 
gi-ossest laches entitle a party to the favor of 
the law. The ease of Bamford v. Baron, 2 
Term B. 594, note a, would alone be decisive. 
But it is argued, that the property, being in 
the custody of the United States, was not le- 
gally attachable by the defendant, and that 
therefore he stands in the character of a mere 
trespasser ab initio; and I have no doubt that 
in point of law, property in the hands of a 
person having a lien thereon cannot be taken 
from him under an attachment against the 
general owner. Vide Whitaker, Liens, 142; 
Vin. Abr. tit. "Pawn," A 3. He has a right to 
retain it, until discharged of the onus; and if 
it be wrongfully taken away, he may main- 
tain an action against the seizing officer for 
the tort. But he may waive his right, and if 
he does, it is no objection in the mouth of the 
debtor himself. As to his assignees, if their 
title be consummate before the seizm*e, the 
officer is not the less liable on account of the 
lien; and if their title be defective, it cannot 
be made better by an independent titie in a 
third person, with whom they have no rela- 
tion. The objection rests on ti^e supposition, 
that the plaintiffs had a legal titie to the 
property; for if they have not, it is immate- 
rial to them what has been done with it; 
but on the general principle, which I have 
stated, we are of opinion, that the titie of the 
plaintiffs, under the assignment, was void as 
against creditors. A similar answer may be 
given to the argmnent, that the officer has 
not, on the face of his return, disclosed mat- 
ter sufficient to show, that the property was 
sold under the levy in a legal manner. If the 
assignees had no title to the property, they 
cannot be injured by this irregularity: and 
the wrong, if any, was done to Shoemaker 
and Travers; and as to the objection founded 
on the suit of the United States, it is suffi- 
cient that no right under that suit is now in 
controversy. 

On the whole, we are satisfied that the di- 
rection of the court at the trial was correct. 
The assignees, having omitted to take posses- 
sion of the property within a reasonable time 
after it came within their reach, must be con- 
sidered as voluntarily leaving it in the posses- 
sion of the assignors, and as therefore posses- 
sion did not accompany or follow the deed, 
the conveyance, as to this property, was in 

16FED.CAS.— 83 
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point of law void against creditors. The 
laches of the assignees amounted to a legal 
abandonment of all right to the property 
under the conveyance. But an appUcation 
has been made to our discretion to grant a 
new trial, because the party has not had the 
benefit of the whole evidence of his case, 
through the inadvertence of counsel. I do 
not know, that the inadvertence of counsel in 
the management of a cause has ever been 
considered as a substantive gi'ound for grant- 
ing a new trial, and it would certainly be a 
dangerous practice to introduce at this time. 
There are however peculiar circumstances 
connected with this case, which, if the new 
evidence proposed could be available in point 
of law, might induce the court to accede to 
the application. 

The new evidence proposed, as it was ad- 
mitted in the argument, would go no further 
than to show, that Messrs. Port & Russell, 
before their attachment was made, had notice 
of the assignment But it is not now pre- 
tended that the defendant ever had any such 
notice. I am at a loss to perceive how notice 
to Messrs. Port & Russell can vary the legal 
rights of the sheriff. No authority has been 
produced to show, that where a sheriff seizes 
goods in execution, which are in the posses- 
sion of the judgment debtor, and used by 
him as his own, the acts of the sheriff be- 
come tortious by mere knowledge in the judg- 
ment creditor, that the same goods had been 
previously transferred to a third pei-son. No 
such authority can be presumed to exist. 
The sheriff is bound to act in conformity with 
the commands of his writ, and to seize the 
property of the judgment debtor. If he 
seizes it, he is bound to proceed in the exe- 
cution. If the property turn out to be the 
debtor's, the sheriff is at all events protected, 
whatever notice he or the judgment creditor 
may have, as to the rights of third persons. If 
the property turn out not to be the debtor's, 
the seizure is unlawful, and the sheriff is 
liable to an action, whether he has or has not 
any notice of the claim of the real owner. 
He acts, as I have before stated, at his peril. 
Notice of the claim of the assignees could not, 
as such, vary the legal rights of the sheriff. 
It could only be material, as one ingredient 
in the case, to unite with others in showing, 
that possession or its equivalent was sought 
and obtained within a reasonable time after 
the property came within their grasp. 

In the present case, the original attachment 
by the defendant is conceded on all sides to 
have been in subjection to the rights of the 
United States; and as no actual custody was 
taken, it was merely nominal as to third per- 
sons. The first effective seizure was upon 
the execution; and at that time, all other 
prior claims of the United States by lien be- 
ing extinguished, the property was in effect 
In the possession of the judgment debtors; 
no adverse claim having been made, or pos- 
session taken. The general properly draws 
after it the possession, unless in special cases. 
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If at this time the officer had had actual no- 
tice of the plaintiffs' claim, as their laches 
would, In favor of a creditor, have avoided 
their title, I have no doubt that he would have 
been bound to have seized the property in ex- 
ecution; and if so, certainly notice to Jlessrs. 
Port & Russell could not make the case 
stronger. It is not necessary, however, to as- 
sume this strong ground. It is very clear, 
that the sheriff cannot be prejudiced by any 
knowledge of the judgment creditor. The 
legality of his acts depends exclusively upon 
the ownership of the property and the requi- 
sitions of his precept. Suppose there had been 
an agreement between the creditor and debtor 
not to take any property on the execution, 
M'o.uld it be contended that a sheriff, to whom 
such agreement was unknown, would be a 
trespasser for obeying the injunctions of his 
precept? In Turner v. Felgate, 1 Lev. 95, no 
doubt was entertained that a sheriff was jus- 
tified in seizing goods on an execution, al- 
though it issued iiregularly under a judg- 
ment which was afterwards vacated on ac- 
coimt of its having been unduly obtained. 
Bull. N. P. 84. I am yet to learn, how- 
ever, in what manner the knowledge of 
Messrs. Port & Russell could affect the legal- 
ity of the levy under the execution. Not- 
withstanding that knowledge, they had a 
right to contest, if they chose, the validity of 
the assignment It has not as yet been es- 
tablished, to my knowledge, that the mere 
notice of a defective conveyance of property 
precludes the partj-- having notice from avail- 
ing himself at law of any right to attach 
that property; much less can it be admitted, 
that notice of a conveyance of personal chat- 
tels unaccompanied with possess'ion, which 
the law has pronounced a fiuud, can estop 
the paiiy from his right, as a creditor, to de- 
feat that fraud. And if the law were other- 
wise, it is clear that such notice cannot render 
a sheriff responsible in damages for conduct 
which othei-wise would stand completely jus- 
tified. And for myself, I am prepared to go 
further, and to hold, that if INIessrs. Port & 
Russell not only had notice of the assignment, 
but had actually approved the same, and 
come in under it, (as was at first intimated 
to be the real fact, but is now abandoned,) 
the present action could not be maintained. 
A remedy at law or in equity might perhaps 
lie against Messrs. Port & Russell, to recov- 
er the proceeds of the execution after they 
had passed into their hands; but the sheriff 
himself would be protected, if the property, 
in point of law, was still to be considered as 
the property bf the judgment debtors. No 
quesUon has been made as to the effect of 
such an assignment, to convey the property 
of the debtor, lying in this state, so that it 
may not be subject to the attachment of 
creditors here. It will be time enough to 
consider that question when it shall arise. 
Vide, on this point, Le Chevalier v. Lynch, 1 
Doug. 170; Hatch v. Smith, 5 Mass. 42; 
Widgery v. Haskell, Id. 144; Harrison v. 



Steny, 5 Ci-anch [9 U. S.] 289; Hunter v. 
Potts, 4 Term R. 182; Rex v. Watson, 3 
Price, 6; West, Extents, 334; Pickstock v. 
Lyster, 3 Maule & S. 371. On the whole, I 
am satisfied that substantial justice, as be- 
tween these parties, has been done; and I 
am against granting a new trial. 

As the district judge concurs in this opinion, 
the motion for a new trial is overniled. Vide 
Ladbroke v. Crickett, 2 Term R. (>49. 
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AnjiixisTKATORS — Real Estate Assets— Sale- 
Trustee — Cestdi Que Tkust — Action by Ad- 

MIXISTBATOE — BaB — REMEDY — EFFECT OF JUDG- 
MENT. 

1. Uuder section 190 of the probate act of Cal- 
ifornia, an action to recover lands in the posses- 
sion of a pm-chaser, at a sale made by an acting 
administrator under the orders of a probate 
court, even though the sale is void, must be 
brought within three years next after the sale, 
or it will be barred. 

2. Under the statiites of California, real estate 
of deceased parties is assets in the hands of the 
administrator, to be administered like person- 
alty. 

3. Under the statutes of California, the ex- 
clusive right to the possession of real estate of 
the deceased, and the exclusive riglit of action 
to recover it is vested in the administrator, pend- 
ing the administration, or till the lands are dis- 
tributed to the heirs. 

[Cited in Sharon v. Terry, 36 Fed. 353.] 
[Distinguished in Staples v. Connor, 79 Cal. 
15. 21 Paa 380.] 

4. The heir cannot maintain an action to re- 
cover the real estate of the deceased after admin- 
istration has commenced, until the administra- 
tion is closed, or the land has been distributed 
to the heir, 

5. The pendency of administration and the in- 
ability of the heir to maintain an action to re- 
cover real estate by reason thereof, and of the 
present right of action being in the administra- 
tor, do not constitute a disability on tlie part of 
the heir within the meaning of section 191 of 
the probate act of California. Sueli a state of 
facts does not interrupt or prevent the running 
of the statute, as provided in section 190. 

6. For the purpose of brining an action to re- 
cover land belonging to the intestate's estate, 
tlie administrator is the trustee or representative 
of the heir, and since the exclusive right to bring 
tlw' action is vested in him, the law also imposes 
upon him the duty to bring it. 

7. Where the administrator neglects to bring 
an action to recover property of the estate until 
it is barred under the statute of limitations ayt- 
plicable to the subject, the heir is also barred, 
even though the heir is a minor at the time the 
action accrues to the administrator. 

[Cited in McLeran v. Benton, 73 Cal. 343, 14 
Pac. 884.] 

8. In such ease the heir has his remedy against 
the administrator and his bondsmen, or he may, 
in a proper proceeding, compel the administra- 
tor to sue. 

9. Where the trustee having the right of action 
is barred, the cestui que trust is barred. 



1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 

2 [Affirmed in 100 U. S. 564.] 



£16 Fed. Cas. page 1315] 



(Case No. 9,393) MEEKS 



10. If the title to real estate of the deceased 
Is put in issue and determined in an action be- 
tvreen the administrator and another, the judg- 
ment will bind the heir to the same extent that 
it binds the administrator. 

11. Sections 258 and 259 of the probate act, do 
not limit the operation of section 190. 

12. An adverse possession of land for the time 
prescribed by the statute of limitations, vests 
the title thereto in the adverse possessor. 

[This was an action of ejectment by Wil- 
liam Newton Meeks against Ferdinand Vas- 
^ault and others.] The land in controversy 
js one linndred-vara lot number ten, of the 
Jiundred-vara survey south of Market street, 
in the city of San Francisco, and within the 
limits embraced by the Tan Ness ordinance, 
the decree confirming the pueblo title, and 
the acts of the legislature of California and 
of congress, confirming it; and not within 
4iny of the exceptions mentioned in said de- 
cree or in said acts. Said lot was granted 
by George Hyde, alcalde of San Francisco, 
to James G, D. Dunieavy, January 14, 1847, 
^nd possession duly taken under said grant. 
Said grant was duly recorded in "Book A" 
of alcalde grants on the same day. On June 
2, 1847, said Dunieavy conveyed said lot to 
George Harlan, who afterwards died intestate 
in Santa Clara county, of which he was then 
a resident, July 8, 1850, seized of all the 
right, title and interest in said land derived 
from said grant and the possession there- 
under. Said George Harlan left surviving 
bim as his heu-s-at-law, a widow, six children, 
and two grandchildren, lawful issue of a 
deceased child, who died during the lifetime 
of said Harlan, of whom four of said chil- 
■dren, and the two grandchildren were minors, 
and the others adults of full legal age. The 
said widow and three eldest children convey- 
ed all their interest in said -lot to plaintifE 
at vai'ious times prior to August 11, 1874; 
the three nest eldest in 1S69, and the two 
grandchildren in 1872, by virtue of which 
said several conveyances, all the interest of 
the heirs of Harlan, deceased, in said lot, be- 
•came vested in said plaintiff before the com- 
mencement of this suit. Some of said hBirs 
attained their majority within, tbree years 
next before the commencement of this action. 
Before, and at the time of the commencement 
•of this action, the several defendants were 
severally in jwssession of the portions of said 
lot described in their respective answers. On 
August 19, 1850, Henry C. Smith was ap- 
pointed by the probate court of Santa Clai-a 
•county, administrator of the estate of said 
George Harlan, deceased. Letters of ad- 
ministration having issued to him, he duly 
-qualified and entered upon his duties as ad- 
ministrator. On December 31, 1853, said 
Hem*y C. Smith, without first having settled 
bis accounts as administrator, filed in the 
Probate Court his resignation in writing of 
his administratorship; and thereupon the 
■court, without in express terms accepting said 
resignation, made an order in which, after 
the introduction, "Now comes Henry 0. Smith, 



administrator of the above estate, and files 
his resignation as administrator of said es- 
tate," he is ordered to turn over to John 
Yontz, public administrator, all the said es- 
tate; to make with said public administrator 
a full and complete settlement relating to 
said estate on or before the first day of the 
next succeeding term of said court, and pro- 
viding that upon such full settlement he and 
his sureties should be discharged. And it 
was further ordered that said estate be plac- 
ed in the hands of said public administrator 
"for puiposes of general administration." 
Sufficient funds had come to the hands of 
Smith, had they been properly applied to 
have paid all the debts of the estate, together 
with the expenses of administration. No 
final settlement of the accounts of said Smith 
as administrator was ever made, either with 
the public administrator or the court, but no 
further proceedings were had with respect 
to his removal except such as are implied 
from the recital in the foregoing order and 
from the appointment of a successor, and the 
subsequent recognition of the latter as admin- 
istrator in the further proceedings of the court. 
On June 15, 1855,, Benjamin Aspinwall, on 
his own petition, was by the same court, ap- 
pointed administrator of said estate of Har- 
lan, deceased. He duly qualified as such, 
and lettei-s of administration were issued to 
him in due form of law, under which he 
acted till he resigned, settled his accounts, 
and was discharged. On August 25, 1855, said 
Aspinwall, as administrator, presented a 
petition to the probate court, praying the sale 
of said lot number ten, in order to raise 
funds for the payment of a judgment be- 
fore recovered by himself personally against 
said Smith as administrator. Said petition 
was defective in that it omitted to state cer- 
tain facts required l>j the statute to give au- 
thority to the court to order a sale. After 
notice given upon November 10, 1855, the 
probate com*t upon said petition, made an 
order for the sale of said lot. On January 
7, 1856, in pursuance of said order, said 
Aspinwall, acting as such administrator, up- 
on due notice, exposed said lot number ten 
to sale at public auction in thirty-two sub- 
divisions, and sold the same in said sub- 
divisions to said several defendants and their 
grantors respectively. Said sale wa& fairly 
conducted. The several purchasers paid the 
several sums bid at said sale to said Aspin- 
wall. The sales, with the proper vouchers 
and proofs, having been reported to the pro- 
bate court, they were confirmed, and deeds 
of conveyance ordered to be given to the 
several purchasers; and deeds were accord- 
ingly executed and delivered by the adminis- 
trator on February 13, 1856, purporting to 
convey the fee simple of said lots held by 
Harlan at his decease. 

Said several grantees of Aspinwall as ad- 
ministrator in said conveyances, made m pur- 
suance of said sale, either immediately upon 
their execution, to wit, on February 13, 1856, 



MEEKS (Case No. 9,393) 



[16 Fed. Cas. page 1316] 



entered into the actual possession of tlie sub- 
divisions respectively purported to be con- 
veyed thereby, or being already in possession, 
continued in such possession, and from that 
time forth till the commencement of this 
action, they and theii* grantees, including 
the defendants to this action, have actually 
and continuously possessed said several sub- 
divisions, claiming title thereto in fee simple, 
under and by virtue of said several deeds of 
conveyance, and so possessing and claiming 
them openly, notoriously, exclusively of any 
other right, and adversely to all the "world. 
Some of said defendants are the original 
grantees in said deeds from Aspinvt^all as 
such administrator, and the others have ac- 
quired the title of other such grantees of 
Aspiuwall by conveyance in due form of 
law and for valuable consideiutions by them 
paid. Said Aspimvall continued to act as ad- 
ministrator till May 12, 1864, when, upon a 
citation issued, a rendering of his accounts, and 
a settlement, allowance and confirmation 
thereof by the probate court, he was dischar- 
ged by order of the court Afterwards, on 
ilay 12, 1864, Joel Harlan and Lucian B. 
Huff were appointed administrators of said 
estate. Having duly qualified, they entered 
upon the discharge of -their duties as adminis- 
trators, and they are still acting as such, the 
administration of said estate not having been 
finally closed. On October 16, 1869, the 
plaintiff filed a petition in the probate eoui"t 
in which the administi-ation of said Harlan, 
deceased, was pending, stating, among other 
things, that said Joel Harlan and Lucian B. 
Huff were the administrators of said estate; 
that no debts or claims of any kind had 
been presented to them or either of them, 
as such, against said estate, and that none 
existed; that he had acquired from the said 
heirs of said Harlan, and then owned all the 
right, title and interest, which said heirs had 
derived from said Harlan in and to said lot 
number ten, and praying that said lot number 
ten might be distributed to said plaintiff, 
and he be declared by the court to be the 
owner thereof upon his giving security for 
the payment of his proportion of the debts 
of the estate. Aftei-wards, on November 6, 
1869, a citation having been issued and notice 
given, and a hearing having been had upon 
said petition, it was by said court "ordered, 
adjudged and decreed, that there be, and 
there hereby is, distributed to the said Wm. 
Newton Meeks (the plaintiff in this action), 
said lot number ten (10), and he is hereby 
adjudged and decreed to be the owner there- 
of in' fee simple absolute as against the said 
administrators and their successors, and the 
heirs at law of said deceased, and entitled 
to the possession thereof." Afterwai'ds, on 
September 30, 1872, said Meeks, as plaintiff, 
commenced this action, 

Wm. H. Patterson, for plaintiff. 
S. M. Wilson and Alexander Campbell, for 
defendants. 



SAWYER, Circuit Judge. The probate 
proceedings down to, and including the ad- 
ministration of Aspinwall, are the same in 
question in the supreme court of California 
in Haynes v, Meeks, 20 Cal. 2S8, and the 
facts relating thereto are fully set out in the 
report of that case. These proceedings 
were also, to some extent, considered by the 
supreme court of California in Haynes v. 
Meeks, 10 Cal. 110; Meeks v. Hahn, 20 Cal. 
621; and Harlan v. Peck, 33 Cal. 513. The 
sale by Aspinwall having been adjudged 
void in Haynes v. Meeks, by the highest 
court in the state, plaintiff claims a right to 
recover. But the defendants set up and re- 
ly on the special statute of limitations found 
in the probate act relating to administrators* 
sales. Section 190 of that act is as follows: 
"No action for the recovery of any esrate 
sold by an executor, or administrator, under 
the provisions of this chapter, shall be main- 
tained by any heir or other person claiming 
under the deceased testator or intestate un- 
less it be commenced within three years 
next after the sale." If this section is ap- 
plicable to a void sale, like the one in ques- 
tion, then the action was long since barred, 
unless there is some other provision of the 
statute, or rale of law, that preserves the 
right of action in the plaintiff upon the facts 
of this case. That the statute is applicable 
to the sale in question, has been settled, and 
I think correctly, by the supreme court of 
California, in eases arising upon a sale of a 
portion of this very estate. Harlan v. Peck, 
33 Cal. 520, and Harlan v. JliUer, Jan. Term, 
1868, affirming it This being the construc- 
tion of a statute of California by the highest 
court of the state, it is conclusive in this 
coui-t Walker v. State Harbor Commis- 
sioners, 17 Wall. [84 U. S.] 648; Williams v. 
Kirtland, 13 Wall. [80 U. S.] 311; Tioga R. 
R. V. Blossburg & C. R. R., 20 Wall. [87 U. 
S.] 137. The statute would be useless if it 
did not apply to a void sale. A purchaser 
at a valid sale would not need the protec- 
tion of the statute. 

Under the statutes of California real es- 
tate, like -personalty, is assets in the hands 
of the administrator, and is to be adminis- 
tered, and applied first to the payment of the 
expenses of administration and debts of the 
deceased, and then the residue after satis- 
fying all lawful claims distributed to the 
heirs. Realty and personalty stand upon 
the same footing, except that the personalty 
must be first exhausted before the real estate 
can be sold and applied to payment of the 
debts of the deceased. The right or pos- 
session, and right of action to recover pos- 
session of the real estate, vests exclusively 
in the administrator. The heirs cannot 
maintain an action to recover the real estate 
pending the administration, or after admin- 
istration has been commenced, until the es- 
tate has been settled, or the real estate has 
been distributed to them by the probate 
court This is also settled by numerous de- 
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cisions of the supreme court of this state. 
Meeks v. Hahn, 20 Cal. 621; Meeks v. Kirby, 
47 Cal. 168; Chapman v. Hollister, 42 Cal. 
462; Burton y. Lies, 21 Cal. 91. This being 
so, it is insisted by plaintiff's counsel, that 
since neither he nor his grantors, the heirs 
of Harlan, could maintain an action for the 
recovery of the lands in controversy pend- 
ing the administration, or until distributed 
by the probate court on November 6, 1869, 
they -were under a legal disability to sue, 
within the meaning of section 191 of the pro- 
bate act; and the action having been brought 
within three years after the said distribution, 
that it is not barred. Section 191 is as fol- 
lows: "The preceding section shall not ap- 
ply to minors or others under any other legal 
disability to sue at the tiii-e when the right 
of action shall first accrue; but all such 
persons may commence such action at any 
time within three years after the removal 
of the disability." The question is, what is 
the meaning of the phrase, "any legal dis- 
ability to sue," as here usedV This provision 
does not define the term "legal disability." 
It assumes that there are other disabilities 
known to the law, and we must go to the 
law as it existed outside of this section to 
ascertain what they are. The provision 
mentions "minors," and adds, "or others 
under any legal disability." 

Upon turning to the general statute of lim- 
itations we find specified as disabilities, in- 
fancy, insanity," imprisonment for criminal 
offenses, coverture, etc., but neither in that 
nor in any other statute is anything of the 
kind now claimed as a disability, named or 
recognized as such. The definition of "dis- 
ability," as given by Bouvier, is "The -want 
of legal capacity to do a thing." Bouv. Diet. 
The disability may relate to the power to 
contract, or to bring suits; and may arise out 
of want of sufficient understanding, as idi- 
ocy, lunacy, infancy; or, want of freedom 
of will, as in the case of married women, and 
pex-sons under duress; or out of the policy 
of the law, as alienage when the alien is an 
enemy, outlawry, attainder, .praemunire, and 
the like. The disability is something per- 
taining to the person of the party— a per- 
sonal incapacity— and not to the cause of 
action or his relation to it There must be 
a present right of action in the person, but 
some want of capacity to sue. In this case 
there was no want of power, or capacity in 
the person. The difliculty is in his relation 
to the subject-matter of the suit. There 
was no present right of action in the heir, or 
his vendee. He had not yet succeeded to 
the right of action. The cause of action had 
accrued, but it was in the administrator, 
and had not yet passed to the heir. There 
■was, however, a party in existence compe- 
tent to sue — one to whom the law gives the 
right, and upon whom it imposes the duty 
to sue. This party is the administrator who 
is the trustee of the estate, and who for this 
purpose represents both the heirs and the 
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creditors of the estate. He represents the 
title. If the administrator sues, or is sued, 
and fails when the title is in issue and deter- 
mined, the judgment is binding both upon 
the heirs and the creditors of the estate. 
The matters thus adjudged would afterwards 
be res adjudieata between the opposing 
party in the action and the heirs, as well 
as the administrator. This has also been 
settled by the supreme court of the state. 
Cunningham v. Ashley, 45 Cal. 485. This 
could not be so unless the administrator 
represeiited the heirs. The disability men- 
tioned is undoubtedly one of the disabilities 
already existing recognized by the statute, 
such as those mentioned in the statute of 
limitations afieeting the capacity to sue of a 
person having a present right of action ex- 
istmg in himself, and which excuses him 
from bringing the action. It cannot mean 
the want of a present cause of action. If 
there is no present right of action in a 
party, he has no occasion for a present ca- 
pacity, an ability, to sue, or, for an excuse 
for not suing. The administrator being in- 
vested with the right of action to recover 
land of the estate, if he neglects to sue 
too long the action is barred, and as he 
represents the creditors and heirs for this 
purpose, it has often been decided that when 
an action is barred as to him, it is barred as 
to the heir, even though the heir be at the 
time a minor, or resting under some other 
disability. Darnell v. Adams, 13 B. Mon. 
278, 279; Couch's Heirs v. Couch's Adm'r, 
9 B. Mon. 161, 162; Kosson v. Anderson, Id. 
425; WiUiams v. Otey, 8 Humph. 569; Wool- 
dridge v. Planter's Bank, 1 Sneed, 297; Wor- 
thy V. Johnson, 10 Ga. 358; Long v. Cason, 
4 Rich. Ect. Cas. 60; Wyeh v. East India Co., 
3 P. Wms. 309; Pentland v. Stokes, 2 Ball & 
B. 74; SmiUe v. Biffle, 2 Barr. [2 Pa. St.] 
52. Several of these are cases of adminis- 
trators, and others of other trustees, where 
the cestui que trust was held to be barred 
when the tmstee was barred. It is difScult 
to see how upon principle it should be other- 
wise. The moment an adverse possession 
by a wrong doer, of lands belonging to an 
estate in course of administration com- 
mences, a cause of action arises to recover 
it; but the policy of the law vests it ex- 
clusively in the administrator, and there it 
remains until the lands are lawfully sold and 
conveyed for purposes of administration, or 
are distributed to the heir. In the former 
case the right of action passes to the pur- 
chaser; in the latter to the heir. It is the 
same cause of action, and it exists in but 
one party at the same time. If the cause of 
action is barred before the sale and convey- 
ance to the purchaser, or the distribution to 
the heir, there is none left to pass to either, 
and neither over acquires any valid cause of 
action at all. If the authorities cited are 
not all wrong, the difficulty with the plaln- 
tifiC is, not that he was laboring under a dis- 
ability to sue upon an existing cause of ac- 
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tion in bis favor, but that lie never became 
vested with a living cause of action. The 
cause of action became barred, and the title 
vested in the adverse possessor under the 
special statute of limitations before it came 
to him. Statutes of limitations are now re- 
garded as statutes of repose, and not mere 
penalties for neglect, and are intendea for 
the benefit of those who have purchased and 
occupied lands in good faith, believing they 
acquired a good title; and the policy of the 
law seems to have been, to shorten the time 
within which rights acquired in good faith 
under the sanction of judicial proceedings in 
probate courts can be disturbed. Whether 
as effective as desirable or not, the heirs are 
not without a remedy. They have a remedy 
against the administrator and upon the ad- 
mini sti-ators' bond; and they may, in a prop- 
er proceeding, also compel the administrator 
to sue. Smilie v. Biffle, 2 Barr. [2 Pa. St.] 
52-54; Tyler v. Houghton, 25 Cal. 29. Be- 
sides, it is not apparent in this case why the 
partial distribution could not have been 
made as well within three years, as more 
than thirteen j^ears after the sale, and 
thus have enabled the distributees to sue. 
There must have been gross negligence on 
the part of the heirs in not compelling the 
several administrators to account, and in not 
applying for a distribution. Ample funds 
appear to have come to the hands of the ad- 
ministrator to pay all claims against the 
estate as early as 1855. If the heirs are not 
bound where the bar has attached as against 
the administrator, the administration, by the 
non-action of the heirs, might be kept open 
indefinitely, and the right of action prolong- 
ed for a century at their option. 

The defendants entered under their con- 
veyances in 1856. If, as claimed by plain- 
tifie, the whole proceedings were void, a right 
of action accrued in favor of the adminis- 
trator to recover possession immediately; 
and it was barred as to him at the end of 
three years, or in February, 1859. The par- 
tial distribution to plaintiff was not made 
till November, 1869, more than ten years 
after the bar of the statute attached as 
against the administrator. If the cause of 
action is not barred as to the heirs and the 
plaintiff, their successor in interest, then, we 
have this curious condition of things. 

For upwards of ten years the defendants 
were wrongfully in possession of the land, and 
yet there was no right of action in favor 
of anybody to recover. The administrator 
could not recover because he was barred. 
The heirs could not recover because the law 
vested the right of action exclusively in the 
administrator. The heirs would at length 
acquire the land, while it would cease to be 
assets of the estate, and the creditors be cut 
off. Why should the creditors, who, under 
the statute, have the first lien upon the es- 
tate, be barred by the neglect of the admin- 
istrator, while the heirs, whose interest is 
subordinate, are not? The language of the 
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statute is express, that "no action shall be 
maintained by any heir or other person 
claiming under the deceased testator or in- 
testate, unless it be commenced within 
three years next after the sale." The heir 
is named in terms. 

The plaintiff's counsel insists that under 
our statute the heir occupies a position sim- 
ilar to a remainderman; that the remainder- 
man is not barred by the neglect of the 
holder of the preceding estate to sue until 
his right is lost, and that for similar reasons, 
the heir is not barred by the failure of the 
administi-ator to sue. The decisions relating 
to remaindermen seem to depend upon the 
particular language of the various statutes 
under which they arose, and to vary with the 
language. But whatever the rule may be 
with respect to remaindermen, I do not think 
their position is like that of the heir under 
our statute. The owner of the particular es- 
tate and the remaindermen do not represent 
the same estate. There is no connection 
whatever betn'een them, except that one es- 
tate begins where the other shall end. The 
intermediate owner is in no respect the trus- 
tee or representative of the remainderman. 
But the administrator is a trustee of the heir 
and the creditor. He represents the heir and 
the creditor in the administration. As we 
have seen, a judgment in a suit to which the 
administrator is a paity, and in which the 
title to the estate is determined, binds the 
heir. This must be because he represents the 
heir. I put the decision upon the statute, 
and upon this principle as sustained by the 
authorities. The same statute which vests 
the right to the exclusive possession of the 
real estate, and the exclusive right of action 
to recover it from a disseisor pending admin- 
istration, and which confei-s the power to sell 
and convey title to the real estate under the 
authority and direction of the probate com-t 
also prescribes the time within which an ac- 
tion must be brought by the heir or any other 
party claiming under the deceased, to re- 
cover the land from a purchaser in possession 
under a sale improperly made. It also pre- 
scribes the exceptions to the general i-ule 
laid down, and the court is not authorized 
upon the idea that other cases are within the 
equity, though not within the letter of the 
statute, to interpolate other exceptions than 
those expressed in the statute itself, aiclver 
V. Ragan, 2 Wheat [15 U. S.] 28; Tynan v. 
Walker, 35 Cal. G43. 

Sections 258, 259, providing for a final dis- 
ti-ibution to the parties entitled, and provid- 
ing that each party to whom a specific por- 
tion is allotted, "shall have the right to de- 
mand and recover their respective shares 
from the executor, administrator, or any per- 
son having the same in possession," in no 
respect limit the provisions of section 190, 
as claimed by plaintiff. These sections only 
apply to property belonging to the estate at 
the time of distribution. Of course, there 
can be no title created by the act of distribu- 
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tion. NoOiing can be given to the distributee 
but that wliicli remains in possession or cus- 
tody of the administrator, as a portion of the 
estate. Property lawfully sold by the ad- 
ministrator and conveyed by valid convey- 
ance, ceases to be a portion of the estate; 
and the fact that the court should assume to 
distribute such property to the heir would not 
revest a title in the distributee. The ad- 
verse possession for the time prescribed vests 
a perfect title in the possessor as against the 
former holder of the title and all the world. 
Arrington v. Liscom, 34 CaL 380-387; Gan- 
non V. Stockmon, 36 Cai. 541; Lamb v. Da- 
venport [Case No. 8,015]; Winthrop v. Ben- 
son, 31 Me. 384; Leffingwell v- "^''arren, 2 
Black [67 TJ. S.] G05, and cases therein cited. 
Suppose an action upon a promissory note 
or other demand or to recover a piece of per- 
sonal property belonging to the estate had 
become barred under the general statute of 
limitations by neglect of the administrator 
to sue, would it be claimed that a subsequent 
distribution of the dead cause of action to 
the heir, would give it new life and enable 
him to recover on it? I think no such claim 
would be made. Yet sections 258, 259, would 
as clearly apply to such cause of action as to 
real estate, the title to which has been vested 
in an adverse possessor under the section in 
question. I see no way of escape from the 
conclusion that plaintiff's action is barred 
under section 190 of the probate act There 
must be a judgment for defendants with costs, 
and it is so ordered. 

[The cause was taken by the plaintiff, on a 
writ of error, to the supreme court, where the 
iudgment of the circuit court was af^rmed. 100 
U. S. 564.] 
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MEEKSB V. ALLEN. 

. [Bctts, Scr. Bk. 599.] 

Circuit Court, S. D. New York. Oct. 14, 1859. 

Pleading in Equity— Patents— Infringement — 
multifariousvess— avek5iext of titi.e. 

[1. A bill in equity to restrain infringement 
of patents is not demurrable for multifarious- 
ness, because charging that defendant's machine 
contains all the improvements contained in com- 
plainant's several patents, thereby infringing the 
same.] 

[2. Complainant on such a bill need not set 
forth a deduction of title to the patents by nu- 
merous assignments, a simple averment that the 
title was vested in him is sufficient.] 

[This was a bill in equitj' by Joel Meerse 
and others against R. L. Allen, Defendant 
demurs to the bill.] 

NELSON, Circuit Justice. First This is a 
demurrer to a bill in equity filed to restrain 
the defendant from the infringement of sev- 
eral patents for improvements in a reaping 
machine. The demurrer is grounded mainly 
upon the multifariousness of the matters^ set 
torth. in the bill, namely, four distinct and 
several patents for as many improvements 



entering into the construction of what is 
claimed to be a- perfect reaper. These im- 
provements as patented are not limited to the 
improvement of any particular machine, but 
are intended to be used in any or all the 
variety of instruments of this class. Nor do 
ail of them enter into the construction of the 
machine as necessarily connected together in 
practical operation and use; any one or more 
of them may be omitted. Hence it is argued 
that the bill sets up distinct and independent 
matters wholly unconnected, and in which 
the defendant is compelled in his answer to 
unite different and distinct mattei-s pending 
upon different and distinct proofs, thus com- 
plicating and embarrassing the defence. It 
is undoubtedly true that four different claims 
set forth in the bill upon which the defendant 
is sought to be enjoined, and for the alleged 
infringements of which damages are claimed, 
call for separate and distinct defences, and 
the objection to the bill on the ground of 
multifariousness in a general sense, would 
seem to be well founded, within the settied 
rules of equity pleading. But on looking at 
the case made in the bill, we are inclined to 
think the objection not maintainable. The 
bin charges that the machine made and used 
by the defendants, sought to be enjoined, con- 
tains all the improvements embraced in the 
several patents, and hence the act of making, 
vending or using a single machine constitutes 
an infringement on all of them. The several 
improvements being capable of a combined 
use, and being thus connected by the defend- 
ant, the convenience of both parties, as well 
as a saving of expenses in litigation, would 
seem to be committed in embracing all the 
patents in one suit. A court of chancery al- 
lows distinct and separate causes of com- 
plaint between the same parties to be joined 
in one, in order to avoid multiplicity of ac- 
tions, unless it is apparent that the defence 
will be seriously embaiTassed by confounding 
different and unconnected issues and proofs 
in the litigation. In this ease,' although the 
defence as it respects the several improve- 
ments may be different and unconnected, yet, 
according to the allegations in the bill so far 
as the question of making or using a machine 
is concerned, the infringement of all of them 
is involved, and to this extent they are con- 
nected with each other. We agree if one of 
these improvements had been charged to have 
been used upon one machine and another up- 
on a different machine there would have been 
much force in the objections taken to the 
bill. But in the respect in which the case is 
thus presented, we think them not well 
founded. It has not been unusual in actions 
at law, in case of alleged infringements of 
patents, to count upon two or more patented 
improvements upon the same machine. 

Second. It is also objected that the bill does 
not set forth a complete titie to the several 
patents in the complainants. The pleader has 
set a deduction of the titie by numerous as- 
signments which leave the question of titie 
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exceedingly complicated, but as far as we 
have been able to look into it, we discovered 
no defect, we think this deduction of title un- 
necessary, and that a simple averment that 
the title to the patents was vested in the com- 
plainants would have been sufficient Such 
an averment is found in this bill in addition 
to the special title set forth. 

The demurrer is overruled and the defend- 
ants directed to answer. 
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MEGRAW V. CARROLL et al. 

[5 Ban. & A. 324.] i 

Circuit Court, D. Maryland. April, 1880. 

Patents — Infrixqement — BitosH Block — Same 

Effect. 
The complainant's patent consisting in cutting 
a groove of considerable depth in a brush block, 
and in nailing the bristles through a leather 
strip into the groove, so that the butts of the 
bristles being bent into the curve formed by the 
groove are thus fastened more securely, and are 
made to spread and flare, giving tiie brush a 
fuller and handsomer appearance, is infringed 
by nailing on the brush block a narrow strip 
about as thick as, and in lieu of, the groove, and 
which has the same effect 

[This was a bill filed by Evalena L. Me- 
graw against J. Bond Can-oil and others to 
restrain certain alleged infringements.] 

Charles Marshall and G. H. Howard, for 
complainant. 
W. H. Cowan, for defendants. 

Before BOND, Circuit Judge, and MOR- 
RIS, District Judge. 

This is a bill for injunction and account, 
alleging that the respondents are infringing 
patent No. 160,933, granted March 16th, 1875, 
to William A. Megraw, for an improvement 
in bi-ushes, which patent now belongs by as- 
signment to the complainant. 

The invention consists in cutting a groove 
of considerable depth in the brush block, and 
in nailing the bristles through a leather strip 
into the groove, so that the butts of the bris- 
tles being bent into the curve formed by the 
groove, they are thus fastened more securely, 
and are made to spread and flare, giving the 
brush a fuller and handsomer appearance, 
making it more salable, and, it Is claimed, 
more sei-viceable. The defences set up In 
the answer are want of novelty and absence 
of utility in the invention, and a denial that 
the brushes manufactured by the respondent 
are an infringement of the complainant's pat- 
ent. 

The evidence produced by the respondents, 
tending to show use of the same device by 
others prior to the date of the application for 
the Megraw patent, has failed, in our judg- 
ment, to countervail the presumption which 
the issuing of the patent creates in favor of 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission,] 
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the patentee, and the testimony of the wit- 
nesses in support of its novelty. It appeai-s 
that in the old tied brush there was always 
a small groove in the block, the only purpose 
of which, however, was to sink the knot of 
the cord. It was not used at all on the brush- 
es made with straps and nails. But it does 
not appear that there was any thought then 
of having the groove deep enough to sewe 
any useful pui-pose in connection with brush- 
es made in that manner. No one had then, 
so far as the evidence shows, brought into 
use the idea of having the groove of a con- 
siderable depth, and of forcing the butts of 
the bristles to bend mto it and, by that 
means, prevent their being pushed up or 
pulled out, and at the same time give them 
a flare, and spreading them. This was the 
Invention of Megraw, and the remarkable in- 
crease in the demand for brushes of the class 
that are now made in that mode, as shown 
by the testimony, together with the respond- 
ents' substantial Imitation of it, and the di- 
rect testimony of the complainant's wit- 
nesses, are conclusive proofs of its useful- 
ness. The brushes made by the respondents 
do not have a deep groove cut in the brush 
block, but in lieu thereof a narrow strip 
about as thick as the groove Is deep, nailed 
on the block, which has the same effect as 
the groove and is, obviously, and indeed con- 
fessedly, put on to produce that effect A 
groove or channel can as well be made by 
nailing a narrow strip on and thus raising 
the surface of the block as by cutting a 
strip out and thus sinking a groove into it. 
This is what the respondents have done, and 
we are satisfied that one is the mechanical 
equivalent of the other. 

In our judgment, the complainant is en- 
titled to the relief prayed for In her bill, and 
we will so decree. 
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MEIER et al. v, KANSAS PAC. RY. et al. 

[4 Dill. 378.] 1 

Circuit Court, D. Kansas. 1877. 

United States — Suits against — Moktgagee. 

Whether the United States can compulsorily 
be made a defendant to a foreclosure bill where 
it holds a lien or mortgage on the property in re- 
spect of which the foreclosure is sought, quaervi? 

The bill [by Adolphus Meier and others 
against Kansas Pacific Railway and others], 
which was originally filed in the state court, 
seeks to foreclose a mortgage on the railway 
and property of the Kansas Pacific Company 
— one of the companies aided by congress in 
what is known as the Pacific system of rail- 
roads. The United States, under the legis- 
lation of congress, has cei-taiu rights In and 
liens on the property, and was made a defend- 
ant to the bill, but has entered no appearance. 

1 [Reported by Hon. John P. Dillon, Circuit- 
Judge, and here reprinted by permission.] 
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After the suit was removed to this court, the 
complainauts' solicitor made the application 
set forth in the opinion of the court. 

J. P. Usher, for the motion. 

Before MILLER, Circuit Justice, and DIL- 
LON, Circuit Judge. 

PER CURIAM. The solicitor for the com- 
plainants has filed in this court the following 
motion: "Complainants move the court that 
a motion, under the seal of this court, be is- 
sued, respectfully addressed to the attorney- 
general of the United States, notifying him 
that a suit has been instituted against the 
United States of America in this court, ac- 
companied by a copy of the petition or bill of 
complaint, and requesting the attorney-gen- 
ei-al to appear and state whether the United 
States of America claim any rights in the 
premises which are the subject matter of this 
action, and whether the United States desire 
any adjudication of their rights in the prem- 
ises to be made, and to show cause, if any he 
has, why the prayer of the bill shall not be 
granted. J. P. Usher, Solicitor for Complain- 
ants." 

In support of this application, the complain- 
ants' solicitor has referred the court to the 
case of Elliot v. Van Voorst [Case No. 4,390], 
in which the late Mr. Justice Grier held that a 
mortgagee may have an effectual decree of 
foreclosure where the United States is the 
owner of the equity of redemption, on a no- 
tice given in such manner as the court may 
prescribe, if the land be not held for govern- 
ment purposes. 

We grant the motion for which the com- 
plainants ask, but we do not thereby commit 
the court to the proposition that it can, on the 
final hearing, pronounce a decree against the 
United States without an authorized appear- 
ance by the attorney-general. This question 
is reserved. That officer, on being notified 
of this order, can take such action as he may 
be advised by asking the direction of con- 
gress, or by appearing or declining to appear 
in the cause on behalf of the United States. 
Let an order be entered and served in con- 
formity with the motion. Ordered accord- 
ingly. 

Subsequently the attorney-general directed the 
district attorney to apply for leave for the Unit- 
ed States to enter its appearance and to plead. 
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MEIER V. KANSAS PAC. RY. CO. 

[5 Dill. 476; 6 Reporter, 642; 11 Chi. Leg. 
News, 41.] 1 

Circuit Court, D. Kansas. 1878. 

Railkoad Com pasies— Receiver — Appointment 
— Removal, 

1. Principles upon which receivers should be 
selected stated. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 6 
Reporter, 642, contains only a partial report.] 



2. A receiver should be an impartial person, 
not interested in the litigation or the partisan 
of any of the litigant parties. 

[Cited in Wood v. Oregon Development Co., 
55 Fed. 902.] 

3. Neither a non-resident receiver of a rail- 
way corporation, nor more than one receiver, 
should ordinarily be appointed. 

4. Where two receivers were originally ap- 
pointed as the renresentatives of different inter- 
ests which became hostile, leading to dissensions 
and unnecessary expense, both were removed 
and a single disinterested resident receiver ap- 
pointed. 

[Cited in Wood v, Oregon Development Co., 
55 Fed. 902.] 

Motion [by Adolphus Meier] to remove H. 
Villard, one of the receivers heretofore ap- 
pointed by the state court, from whence this 
cause was removed. Mr. Carlos S. Greeley 
was the other receiver. The circumstances 
under which they were appointed, the 
grounds upon which the removal was sought, 
and the action of the court and the reasons 
for such action, appear in the opinions of the 
judges. 

J. P. Usher and others, for the motion. 
A. H. Holmes and others, opposed. 

Before MILLER, Circuit Justice, and FOS- 
TER, District Judge. 

MILLER, Circuit Justice. I think the ac- 
tion of Mr. Greeley, in the paper which he 
sent to the court, relieves the court of the 
only serious embarrassment which the case 
presented, namely, the difficulty of remov- 
ing one of two receivers who had become 
hostile to each other in their feelings and 
actions in relation to their duties, thereby 
leaving the other in sole possession of the 
field. As no motion was made to remove 
Mr. Greeley, and as, therefore, no charges 
against him were properly before us, it 
would hardly have been just to him for the 
court to remove him sua sponte. Nor do I 
think, for reasons which I shall presently 
suggest, if Mr. Villard was to be removed, 
and Mr. Greeley remain, that any one should 
be appointed in place of the former. Mr. 
Greeley having, with much consideration, 
expressed to the judges his willingness to 
give up his receivership if his retaining it 
would embarrass their actions, we are hap- 
pily relieved of that difficulty. 

I am of opinion that both receivers should 
be removed, and a single receiver appointed, 
for the following reasons: 

1. The existence of two receivers is un- 
necessary and embarrassing, even if they 
were on amicable terms and had but a single 
place of business at or near the theater of 
the road's operations. They are obviously 
unnecessary as regards the successful opera- 
tion of this road, which I assume to be the 
principal— if not the only— purpose for which 
a court should appoint receivers. If they 
should chance to disagree about the manage- 
ment of the road or the exercise of any func- 
tions of their office, as they have done in this 



MEIER (Case No. 9,395) 



[16 Fed. Cas. page 1322] 



ease, the difficulty of tlie successful or prop- 
er discharge of their duties becomes mani- 
fest. When, in addition to this Tvant of har- 
mony, they establish separate places of busi- 
ness a thousand miles apart, and neither of 
them within two hundred miles of the road 
whose operations they are to control, it is ap- 
parent, without argument, that the hand of 
the court which they are must be, if not 
pax-alyzed, rendered very inefficient and un- 
certain in its grasp and control of the busi- 
ness of the company. 

2. There is no necessity and a manifest im- 
propriety in having a receiver located in 
New York. It is true, many such Western 
corporations as this have offices in New 
York, at which much of the financial busi- 
ness of the companies is transacted. But 
this has always been felt to be a grievance 
by the people of the West, whose business 
the road does, and by which alone it can live, 
and when such a company comes under the 
control of a court by reason of its insolvency, 
and a receiver is appointed to take charge of 
it, such control as the court can exercise over 
the opei-ations of the road, and in collecting 
and disbursing its receipts, can be most 
safely used, exercised, and more strictly un- 
der the eye of the court, by an officer resid- 
ing within its jurisdiction. I think, there- 
fore, on general principles, and on the facts 
of this case, there was no necessity for a re- 
ceiver in the city of New York. 

3. I am of opinion that the receivership in 
New York should be abolished in the interest 
of economy. Its expenses are unnecessary 
and excessive. No reason can be perceived 
for the employment of three firms of lawyers 
—each firm composed of several members— 
for any business properly pertaining to the 
receivership [and the expenditure of §42,000 
in that office inside of two years seems to me 
to be unwarranted by any requirements of a 
receiver's duties]. 2 

4. The main argument against any action 
bj' the court is that Mr. Greeley and Mr. Vil- 
lard were appointed by an agreement be- 
tween the parties interested, and at their in- 
stance, because they represented certain 
classes of lien creditors of the company, and 
that to remove Mr. Villard would be to sacri- 
fice one of those interests, or at least to leave 
it unprotected. There can be no doubt that 
such was the motive which led to the ap- 
pointment of two receivers instead of one, 
and there can be as little doubt that it was 
a mistake to have done this, whatever the 
motive. But while a court may very prop- 
erly conform its action in such a matter to 
the wishes of all the parties interested in the 
suit, when their wishes harmonize, it must 
consider for itself what is proper to be done 
when that harmony is turned into hostility, 
so that the two receivers represent two hos- 
tile camps, each intent upon securing the 
whole or the larger share of the spoils. It 

2 [From G Reporter, 642.] 



then becomes a duty of the court to see that 
its powers are exercised on principles of 
strict neutrality as regards the belligerents, 
and this can only be done in this case by re- 
moving the representatives of those hostile 
interests and appointing a receiver who, in 
feeling and in conduct, will' be strictly neu- 
tral and strictly honest. The foundation of 
the agreement by which Greeley and Villard 
were appointed has given way, and the only 
possible excuse for appointing two receiv- 
ers is gone. I have only a word to add. 

In my view, a receiver is strictly and solely 
the officer of the court. By reason of the 
inability or neglect of the officers of the cor- 
poration to conduct its business as it ought 
to be done, the conduct of that business is 
taken charge of by the court and carried on 
by its agent. It is the duty of that agent so 
to conduct the business as that the lawful 
rights and legal interest of all persons in the 
property and in the business shall be pro- 
tected, as far as possible, with equal and ex- 
act justice. This is much more likely to be 
done by a receiver who has no interest in the 
capital stock of the road, none in its debts, 
and no obligations to those who have. Such 
a person, acting under the control of the 
court, seeking its advice (as he would be in- 
clined to do in all questions of doubtful 
duty), and bound in a sufficient surety for 
the faithful performance of his duty, is, in 
my opinion, the proper one for such an of- 
fice. While it may be true that a large per- 
sonal interest may stimulate the activity and 
direct the vigilance of the receiver, it is 
equally true that such vigilance, whenever 
occasion offers, will be directed unduly to 
advancing that personal interest and that 
activity to securing personal advantages. 

For these reasons, I think that the offices 
of the two receivers should be consolidated 
into one, that both the present receivers 
should be discharged, and that one living in 
the state in which the road mainly lies, and 
where its business operations are conducted,, 
and who also has the requisite capacity and 
knowledge of the business, and the honesty 
and firmness to discharge his duty faithfully^ 
free from the influence of the hostile inter- 
est in the case, should be appointed. 

FOSTER, District Judge. In addition to 
what has already been said by Mr. Justice 
MILLER, I have but a few words to offer. 
At the time of the appointment of the two 
receivers in this case, the parties then be- 
fore the court, or at least the parties con- 
trolling the proceedings, plaintiffs and de- 
fendants, wei*e acting in harmony, and 
agreed upon Mr. Villard and Mr. Greeley as 
the receivers— the former as representing the 
Denver extension bondholders, and the lat- 
ter the defendant company and junior se- 
curities. The theory of the parties seems 
to have been that the different interests 
should be represented and protected by the 
different receivers. So long as harmony pre- 
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vailed among these diverse interests, no diffi- 
culty was experienced in operating the road 
under this double management, excepting 
the additional expense of two receivers and 
the delay occasioned in transacting the busi- 
ness with their offices a thousand miles 
apart But, eventually, the different inter- 
ests antagonized each other, and whether 
one party or the other is in fault we need 
not stop to inquire, for we cannot discrimi- 
nate between these interests in deciding who 
shall be the receiver of this property. Suffice 
it to say, the theory upon which these two 
receivei's were appointed has failed in the 
practical management of the road, and the 
only clear way out of the difficulty is to go 
bact to the general principles upon which a 
court acts in taking the custody of property 
through its receiver. And nothing can be 
more apparent than that this officer of the 
court should stand indifferent between the 
contending parties. He should act on rules 
of stx'ict neutrality. He should aim to man- 
age and operate the road to 'the best advan- 
tage, neither favoring one party or the other, 
but leaving all to seek protection and ad- 
justment of their rights through the adjudi- 
cation of the court. Upon these principles 
we must act in this case, and the several 
reasons so clearly stated by Jlr. Justice 
iMILLER, and in which I fulty concur, 
demonsti-ate not only the necessity but the 
advantages of such a course. 

Therefore, an order will be made removing 
both Villard and Greeley as receivers, to 
take effect on some day to be' named in the 
near future, and upon the appointment and 
qualification of a successor, to whom they 
will deliver possession of all the property 
(real and personal), moneys, books, and all 
other effects of the defendant railway com- 
pany in their hands as receivei*s. Ordered 
accordingly. 

Case Wo. 9,396. 

MEIGS V. SUN MUT. INS. CO. 

[17 Hunt, Mer. Mag. 183.] 

Circuit Court, S. D. New York. June, 184'i, 

Marine Issurasce — Pkoperlt Manned— Esd op 
Voyage— Temporary Anchokage. 

[1. The fact that a ship has performed her 
voyage and arrived at her home port in safety 
raises a presumption that she had been all the 
time properly manned and in every respect sea- 
worthy, and it devolves upon insurers of the 
cargo defending agrainst a suit for loss by fire, to 
prove that at the time of loss she had not a full 
complement of men.] 

[2. To terminate a risk upon a marine policy 
insuring a vessel ajtainst loss, until she arrived 
at the port from which she started after her 
voyage and had been "moored 24 hours in safe- 
ty," the voyage must have ended by tiie arrival 
of the vessel at the port of deliver^-, and anchor- 
ing her with a view to end the voyage at her 
proper station at that port for the delivery of 
cargo.] 

[3. Merely dropping anchor in the harbor 
short of the usual anchorage grounds, for tem- 
porary purposes, and especially if from neces- 



sity or on account of the character of the navi- 
gation or of the harbor is not such a mooring.] 

This was an action [by Lorlng Meigs 
against the Sun Mutual Insurance Company] 
to recover the amount of a marine policy of 
insurance, effected on the ship Joseph Meigs, 
on a whaling voyage from Mattapoisett, Mas- 
sachusetts. The terms of the policy were, 
that it was to continue in effect until the ves- 
sel arrived at the same port, after her voy- 
age, and had been moored 24 hours in safety. 
The vessel reached home in November, 1844, 
and was anchored within a mile and a half 
of the dock, for the pui-pose of lightening 
her, as it was supposed that she drew too 
much water to proceed to the usual landing 
place, without first taking out some of her 
cargo. She was, therefore, kept at anchor, 
three-quarters of a mile from tlie wharf, for 
seven or eight days, during which lighters 
were employed unloading her; and, while in 
this position, she took fire from lightning, 
or some other cause which did not appeal-, 
and was totally destroyed, and the insured 
now seek to recover the amount of their loss. 
For the defence it was contended that the 
policy had expired before she was destroyed, 
as she had arrived at her port of destination, 
and was safely moored 24 hours before the 
fire took place, and that, therefore, the in- 
surers were not responsible. 

NELSON, Cii'cuit Justice (chai'ging jury). 
This was an action on a policy of insurance 
taken out on the Joseph Sleigs, a whaling 
ship, her outfit and tackle, to continue for a 
limited period of time, until her return, after 
her ci-uise and safe arrival, at the same port, 
and until she was there moored at the wharf 
24 hours in good safety. In order to call your 
attention to the material part of the policy, I 
will refer to it in its terms, as the whole ques- 
tion depends on a proper understanding of a 
particular clause, namely, the clause indicat- 
ing the termination of the voyage and risk. 
The defendant, on the 24th of September, 
1844, at noon, made an insurance on a vessel, 
at and from Mattapoisett, on a whaling voy- 
age, to continue until said vessel had safely 
arrived at Mattapoisett, and until moored 24 
hours in good safety- This is the material 
clause on which the whole case hangs, taken 
in conjunction with the clause, "imtil the 
same shall be safely landed." This clause 
differs materially in respect to the insurance 
of the ship and cargo. With respect to the 
ship, the risk ends on the arrival of the same 
at the port of Mattapoisett, and on being 
there moored 24 houi-s in good safety. But as 
respects the cargo, the risk does not end un- 
til the same is safely landed. 

In respect to the cargo, the first objection 
taken to the right of the plaintiff to recover, 
is that, in point of fact, at the time of the 
loss— that is, the destruction of the ship and 
cargo by fire— the vessel was not seaworthy, 
for the reason that she had not on board a com- 
petent mimber of hands to take care of the 
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ship, and to keep watcb. But the fact that 
the ship had performed her voyage, and ar- 
rived at her home port in safety, for aught 
that appeared to the contrary, the presump- 
tion of fact is that she had been all the time 
properly manned, and in every respect sea- 
worthy; and, as I apprehend, it devolves on 
the insurers to prove that at the particular 
time of the loss, she was not manned with 
a proper complement of hands. If that fact 
is established to your satisfaction, it is a 
sufficient answer to as much of the case as 
it covers, namely, in respect to her cargo. 
If not, then the plaintifle is entitled to your 
verdict on that branch of the case. The main 
question is in respect to the ship, and, as 
has been very properly stated by counsel on 
the trial, the simple question on this branch 
of the case is, whether this voyage had end- 
ed, within the meaning of the clause in the 
policy, before the loss of the vessel, by de- 
struction from fire. 

On the part of the defendant it is insisted 
that it did, and the plaintifie says that it did 
not This clause is inserted in the policy for 
the purpose of indicating the termination of 
the voyage, and contains the express stipu- 
lations of the parties on the subject. The de- 
cision of the case, you will therefore see, in- 
volves the necessary and proper understand- 
ing of this clause, when applied to the par- 
ticular voyage in question. Now, as a gen- 
eral rule, I lay down this to be the meaning 
of that clause, namely, that in order to ter- 
minate the risk on the part of the under- 
writers, by virtue of this clause, the voyage 
must have ended by the arrival of the ves- 
sel at the port of delivery, and the anchoring 
her at .the usual anehoiuge ground in that 
port, for the delivery of her cargo. I, of 
course, refer to the port of delivery in which 
the voyage Is to terminate. The question as 
to what is the usual anehoi-age ground, in 
any given port, is of course a question of 
fact, and depends on the usage and custom 
of that port. And several of the witnesses in 
this case have proved the fact, that eveiy port 
has its particular anchorage ground. The mere 
dropping of the anchor in the harbor, short 
of the usual anchoi-age ground, for temporary 
purposes, and especially if from necessity, or 
on account of the character of the naviga- 
tion, or on account of the harbor, under the 
view that I take of the case, proves nothing. 
It must be a dropping of the anchor for se- 
curing the vessel at the end of the voyage, 
and with a view to end the voyage, and for 
the purpose of securing the ship in its proper 
station, in the port of delivery, for the pur- 
pose of unloading the cargo. It is for the 
jury to say whether, in this sense of the poli- 
cy, the vessel was moored in safety more 
than 24 hours, and that the policy expired 
before the destruction of the vessel. I re- 
gard the main question as one of fact for 
the jury to determine, under the instructions 
I have given you. You will, therefore, say 
whether, on the whole case, was casting 



anchor at the usual place for large vessels, 
drawing 13 feet of water, with a view to 
lighten her— was that casting anchor, in the 
meaning of this clause of the policy, at the 
usual anchoring ground of that harbor, or 
was the usual anchoring ground at the wharf, 
which is the usual place for unloading the 
cargo? 

The jury found a verdict for the plaintiff for 
$10,500, being the full amount of the policy, 
subject to liquidation. 



Case No. 9,397 

MEISSNER et al. v. DEVOE MANUF'G CO. 

[9 Blatchf. 363; 2 O. G-. 545; 5 Fish. Pat. Cus. 
285.1 1 

Circuit Court, S. D. New York. Jan. 27, 1872. 

Patents — Stop- Valves von Petholeum — Cup- 
Shaped — COXVEX-FORM. 

The letters patent granted to Albin Warth, 
April 19, 1870, for an improvement in stoi>- 
valves for petroleum packages, make, in each 
one of their two claims, a cup-shaped disk, a 
material part of the invention, such disk being 
a valve-seat for a valve, and having the effect, 
by reason of being cup-shaped, to sink the 
valve within the package, so that there shall 
be no part projecting outside. The cup-shaped 
form of the disk is made, by the specification 
and claims, an essential part of the invention. 
Such patent is not infringed by a stop-valve of 
conves-fortn, not suspended below the surface 
of the package, though in other respects con- 
structed like the patented arrangement. 

This was a final hearing, on pleadings and 
proofs, of a suit in equity [by Frederick iMeiss- 
ner and others against the Devoe Manufactur- 
ing Company], founded on letters patent [No. 
102,187], granted to Albin Warth, April 19th, 
1870, for an improvement in stop valves for 
petroleum packages. The specification said: 
"This invention consists in the arrangement 
of a cup-shaped flanged disk, provided with a 
vent-hole, with a discharge opening, and with 
a central hole, and with a fiat internal face, 
said central hole being intended to receive a 
screw, which is tapped into the solid body of 
a valve covered with leather or other suitable 
packing, in such a manner that, by means of 
its flange, the disk can be readily soldered to 
the side of a petroleum package or case for 
carrying^ petroleum or other liquid, without 
producing an objectionable projection on said 
package, and that, by turning the screw in 
and out, the valve can be readily opened and 
closed, the valve being prevented from turning 
with the screw, and from dropping off, by 
hook-shaped arms, extending from the inner 
surface of the cup-shaped disk, and bearing 
against lugs projecting from the periphery of 
the valve. When the valve is opened, the con- 
tents of the case or package can be readily 
poured out through the discharge-spout, the 
vent-hole admitting the external air into said 
case. In the drawing, the letter A represents 
a case or package made of tinned sheet-iron, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 5 Fish. Pat. Cas. 285, 
and here republished by permission.] 



[16 Fed. Cas. page 1325] 



(Case No. 9,397j MEISSNER 



or any other suitable material, and capable of 
containing peti-oleum or otber liquias, particu- 
larly sucli as are intended for transportation. 
In one side of this case is secured a stop-valve, 
B, which consists of a cup-shaped disk, pro- 
vided with a flange, a, and perforated with 
three holes, (see Figs. 2 and 3,) one in the cen- 
tre, to receive the screw, b, and two on the 
sides, the hole, c, being the vent, and the hole, 
d, the discharge-opening, of the case. The 
head of the screw, b, is provided with a circu- 
lar shoulder, to catch under a lip, e, projecting 
from the edge of the central hole in the cup- 
shaped disk, and to the bottom of said disk is 
secured a plate, f, so that the head is confined 
in a chamber, and prevented from moving in 
the direction of the axis of the screw. The 
plate, f, is smoothed off on its exposed sur- 
face, so that it forms a seat for the valve, g, 
and said plate is provided with two hook- 
shaped arms, h, which form guides for the 
valve, and prevent the same from dropping 
off, and also from turning round, said valv.e 
being provided with lugs projecting from its 
periphery, and bearing against the edges of 
the arms, h. The valve, g, is cast of Babbitt 
metal, or other suitable material, and it is pro- 
vided with a socket to receive the screw, b. 
The face of the valve is covered with a disk, i, 
of leather, or other suitable material, which is 
retained by studs cast solid with the valve, 
and riveted over said disk, as shown. The 
flange, a, is soldered to the side of the case, A, 
the head of the screw being situated in the 
cavity of the cup-shaped disk, so that no part 
of the valve projects materially beyond the 
face of the case. By turning the screw, b, in 
the proper direction, the valve, and the holes, 
c and d, are opened, so that the contents of the 
case can be poured out through the discharge- 
opening, d, the external air having free access 
to the interior of the case, through the vent- 
hole, c. By screwing up the screw, b, the 
valve is closed, and the case is hermetically 
sealed. The nip^of the screw, b, is dove-tailed, 
to receive a handle, C, of the proper form, for 
the purpose of operating the same. It (the 
screw) may, however, be also operated by 
means of an ordinary screw-driver. If desired, 
the cup-shaped disk of the valve, together with 
the hook-shaped arms, h, may be produced by 
casting, and, in this case, the lip, e, is omitted, 
and the screw is prevented from moving in the 
direction of its axis, by a pin passing through 
it under the cup-shaped disk, as shown in Fig. 
2. This valve is of particular value for petro- 
leum packages, which are transported across 
the ocean in veiy large quantities, and which 
have to be hermetically sealed, and, at the 
same time, so consti'ucted, that their surfaces 
have no projecting parts, and that the con- 
tents of the package can be readily drawn 
off." The claims were these: "1. The cup- 
shaped disk, suspended within the package, A, 
receiving the screw, b, and forming a valve- 
seat, in combination with the valve, g, sus- 
pended from the screw between guides, h, 
substantially as and for the purpose described. 



2. The vent-hole, e, and discharge-opening, d, 
in the cup-shaped disk, in combination with 
the central screw, and with the valve and the 
guide-arms, all constructed and operating sub- 
stantially as described." 

John Van Santvoord, for plaintiffs. 
George Gifford, for defendants. 

■WOODBUFF, Circuit Judge, I deem it 
highly probable that the stop-valve made by 
the defendants, when considered in reference 
to its construction, and its office and function, 
as a mere stop-valve, is substantially like that 
described in the complainants' patent, and 
that, if the latter had been described and 
claimed by the patentee independently of the 
precise form and location of the parts, and of 
the material office or function which such pre- 
cise form and location perform in tlie combi- 
nation described, the stop-valve of the defend- 
ants must have been declared an infringement. 
But, the patentee has seen fit, by his specifica- 
tion and claim, to confine the right secured to 
him Avithin much narrower limits. He does 
not, in his specification, claim that either part 
used in the construction of his stop-valve is 
new, or that any number of the parts, not in- 
cluding a cup-shaped disk by means of which 
the whole apparatus is sunk below the outer 
surface of the oil can, are new in their combi- 
nation with each other. 

Viewing the device, as described and claim- 
ed in either the first or second claim, as a com- 
bination of parts not new, the cup-shaped disk 
is, by each claim, made a material part of the 
invention. The form of the disk is material. 
Without the form described, the result at 
which the invention is directed, and which is 
represented as its peculiar feature, would not 
be effected, that is to say, without that form, 
it would not be a stop-valve which could be 
applied to packages for transportation, so that 
their surfaces would have "no projecting 
parts." * It is," therefore, not Cas represented in 
the specification and claim) a case in which 
form is not of the substance of the combina- 
tion. 

Viewing the device, as described and claim- 
ed, as a machine or structure— for, all ma- 
chines and sti'uctures are, in a literal sense, 
combinations of things, old or new— the same 
observations are applicable. The patentee has 
made the peculiar disk which he describes, 
and which forms the valve-seat, a prominent 
feature. He has done so in both of his claims, 
and, in his specification, he represents the im- 
mediate and necessary effect of that form of 
disk as constituting the peculiarity of his 
stop-valve and its especial utility. 

It is quite possible that he might have 
claimed this identical stop-valve, useful, and 
adapted for use, in admitting oil to a can or 
vessel, enclosing it tightly within the can, 
and, at pleasure, to be Qpened for discharging 
it therefrom, and to be inserted in the end or 
side of the can or vessel, according to the 
judgment of the manufacturer of such can or 
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vessel. Had he done this, the question 
whether the defendants' stop-valve is within 
the claim would have been a very different 
one. Here he has chosen to define the object 
or result of his invention, to describe the 
parts thereof, and to specify the form, with- 
out which the object in view would not be 
attained. 

The defendants do not use tlie parts in the 
same form, nor in an equivalent form, and 
<Jo not produce the same result. The change 
they have made in the form of the disk con- 
stituting- the valve-seat, is such as necessarily 
defeats the purpose for which the complain- 
ants' device was intended, and which it ac- 
complishes. The defendants' disk is, there- 
fore, not an equivalent to that used by the 
complainants. It has not the same effective 
operation. Infetead of suspending the stop- 
valve below the surface of the can or vessel, 
by its convex form, it rises, necessarily, 
above that surface, and can-ies still higher 
the parts with which it is connected, thus do- 
ing the very thing which the complainants, 
by the peculiar form of their disk or valve- 
seat, profess to avoid and do avoid. The 
conclusion cannot be escaped by saying that 
the difference is not in the material or es- 
sential characteristics of the device, but only 
in the degree of utility, that the defendants' 
device is the same in principle and in sub- 
stantial structure, but that, V>y a change in 
the form of the valve-seat, by inverting it, 
the device is rendered less perfect and less 
useful. Under a specification and claim 
which might readily be suggested, this rea- 
soning might be entirely just and true, and 
might render it necessary to pronounce the 
defendants' device an infringement But the 
actual claims cannot be rejected. The com- 
plainants must stand or fall by the claims as 
made, and those, not only in terms, but when 
read and construed with reference to the 
whole specification, make the form _ of the 
■disk a part of the complainants' structure, 
material to its location in connection with 
the can, and especially material to the func- 
tion or effect designed to be produced, and in 
fact produced thereby. I think, therefore, 
that, under this patent, the complainants can- 
not reject the form of the valve-seat, and the 
location of the structure within the can, and 
allege that any form of valve-seat, and any 
location of the stop-valve, however projecting 
above the surface of the can, is an infringe- 
ment of their claims, provided, in other re- 
spects, it is substantially like theirs. I think, 
that, in all other respects, the defendants' 
stop-valve does include the complainants', 
and all of its parts, in substantially the same 
form and manner of combination, and operat- 
ing in substantially the same way, and pro- 
ducing the same result. The difference in the 
nut and screw, in the guide, and In the contriv- 
ance for preventing the turning of the valve, 
are not changes in the principle, or in the 
manner of operation, which would relieve 
their stop-valve from condemnation as an in- 



fringement. They are a mere substitution of 
equivalents. For this reason, it seems not 
improbable that the conclusion to which I 
am compelled is not because the actual inven- 
tion of the complainants has not been in- 
fringed or copied by the defendants, but be- 
cause the specification and claims upon which 
the patent is granted have so narrowed the 
ground on which they stand, that they fail to 
realize all the monopoly to which, in virtue of 
the actual invention, the patentee may have 
been entitled. If this be so, the court is, 
nevertheless, unable to relieve them. We can 
only deal with the rights of the complainants 
as they are defined in and secured by the let- 
ters patent; and, as there defined, my con- 
clusion is that the defendants' stop-valve is 
not an infringement. The bill of complaint 
must, therefore, be dismissed, with costs. 



Case Wo. 9,398. 

ilETSTER V. BISSELL et al. 

SAME V. MOORE et al. 

[22 Pittsb. Leg. J. 85; 32 Leg. Int. 5.] 

Circuit Court, W. D. Pennsylvania. Dec. 21, 
1874.1 

Makkiage — Is Michigan — ^How Celebkated. 

Under the statutes of Michigan, it is essential 
to the validity of a marriage that it shall havo 
been solemnized in the presence of a minister or 
magistrate and at least two witnesses. 

[These were actions in ejectment brought 
by Rebecca Meister, executrix of Bernard L. 
Meister, against F. H. Bissell and others, and 
by the same plaintiff against Robert C Moore 
and others, for tSe possession of certain prop- 
erty.] 

Marston, Hatch &, Cooley, of Bay City, 
Michigan, Ferguson & Murray, and Weir & 
Gibson, for plaintiff. 

Holmes & Haynes, of Bay City, Michigan, 
Schoyer Acheson, Morrisons & Palmer, for 
defendants. * 

McKENNAN, Circuit Judge (charging jury). 
Both paities claim the property, which is the 
subject of these suits under Dr. Peter Mowry, 
and thence to W. A. Mowry, one of his sons. 
The plaintiff is the alienee of the alleged wife 
and daughter of Wm. A. Mowry, and the de- 
fendants are his mother's vendees. Mrs. 
Eliza Mowry, in whom the title of the prop- 
erty was vested if he died unmarried and 
without issue. It is obvious then that the 
fundamental question in the case is, whether 
the Indian woman alleged to have been Mow- 
i-y's wife was united to him by a valid mar- 
riage, and this is to be determined by the 
laws of the state where the jnarriage contract 
was made. So the plaintiff's counsel have re- 
quested me to instruct you, in the second 
point submitted by them, and that point is 
accordingly affirmed. The alleged marriage 
took place in the state of Michigan, in the 



1 [Reversed in 96 U. S. 76.] 
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Jatler part of the year 1845. From 1833, when 
the present state of Michigan was a territory, 
down to the present time, a statute on the 
relation of marriages has heen in force, and 
during that period it has remained without 
essential changes. So far as we are advised, 
and we have had the heneiit of the knowledge 
and researches of learned counsel from that 
state, on both sides, of these cases, there has 
not been any judicial construction of that 
statute or any determination of its eJBfect, 
upon the marriage contracts, not made in con- 
formity with its requirement. The only ease 
touching it, to which we have been referred, 
decides that in so far as the age of consent is 
fixed by it, the common law is abrogated. 
We are therefore, left without the guidance 
of an authoritative exposition to ascertain its 
meaning, and declare its effects upon the 
marriage in question. The sixth section of 
the act authorizes the solemnization of mar- 
riages by justices of the peace, within the 
•counties for which they are respectively chos- 
en, and by resident or ordained ministers of 
any denomination at any place within the 
state. By the eighth section it is provided 
that "in the solemnization of marriages, no 
particular form shall be required, except that 
the parties shall solemnly declare in the pres- 
ence of the magistrate or minister and the at- 
tending witnesses, that they take each other 
for husband and wife. In every case there 
shall be at least two witnesses besides the 
minister or magistrate, present at the cere- 
mony." The requirements of the section are 
imperative and its meaning clear. It is ex- 
pressly applicable to every case of the sol- 
emnization of marriage, or in other words, of 
the proposed creation of the marriage rela- 
tion. No particular form is required to be ob- 
served in any case, but a magistrate or min- 
ister prescribed in the sixth section, and two 
witnesses shall be present, and before them 
the parties shall solemnly declare their as- 
sent to the eonti-act. The co-existence of both 
■conditions is imperatively prescribed, and the 
fulfilment of each is, therefore, indispensable 
to the, lawful creation of the marriage rela- 
tion. 

This construction of the section is confirmed 
Ijy subsequent sections of the act Thus, the 
14th section declares that, "No marriages sol- 
emnized before any person professing to be a 
justice of the peace, or a minister of the gos- 
pel, shall be deemed or adjudged to be void, 
nor shall the validity thereof be in any way 
■affected on account of any want of juris- 
(jiction or authority in such supposed justice 
or iiiinister: provided, that the marriage be 
■consummated with a full belief on the part 
•of the persons mai-rying, or either of them, 
that they have lawfully been joined in mar- 
riage." Does not this recognize the necessary 
presence of a minister or magisti-ate invested 
with the jurisdiction defined in the sixth sec- 
tion of the act, at the solemnization of mar- 
riage, and declare in effect that only when it 
is solemnized in the presence of a person pro- 



fessing such character and authority, under 
a full belief of the persons so married, or ei- 
ther of them, that the pretended magistrate 
or minister was really such, shall not be 
deemed or adjudged invalid. But if the false 
pretence was known before the nuptials, or 
was discovered before the consummation of 
the marriage, is not the indication clear that 
tlie marriage shall be deemed or adjudged to be 
void? More certainly then would this result 
follow, where the presence of either of these 
functionaries was wilfully pretermitted. No 
less significant in this connection, is the next 
section of the act, which is in these words: 
"The preceding provisions, so far as they re- 
late to the manner of solemnizing marriages, 
shall not affect marriage among the people 
called Friends or Quakers, nor marriages 
among the people called Mennonists. But 
such marriages may be solemnized in the 
manner heretofore used and practised in their 
respective societies." Now this section is cer- 
tainly not to be assumed to be meaningless 
or intended to have been ineffective. What 
reaj^on can there be assigned for its insertion, 
if it be not upon the hypothesis that the 
eighth section, to which it plainly refers, 
prescribed essential conditions in the cere- 
monies of marriage which were exclusive of 
all different modes of solemnizing it? It is 
well known that among the Quakers at least, 
there were no ordained ministers, and that in 
the solemnization of marriage among them 
the agency of a minister or civil magistrate, 
was not permitted. According to their prac- 
tice, marriage was contracted by the declared 
acceptance by a man and woman of each oth- 
er, as husband and wife in the presence of wit- 
nesses. This comprehended all that the com- 
mon law required to constitute marriage, but 
it did not embrace all that the eighth section 
of the act prescribed. Why then were these 
people relieved fi'om observances of the re- 
quirements of this section, when they omit- 
ted but a single one— the presence of a minis- 
ter or magistrate— if such an omission would 
not otherwise invalidate the contract? Can 
there be any sufficient answer to this ques- 
tion, other than this, that the fulfillment of 
all the requirements of the section was es- 
sential to the validity of marriage, but as the 
obsei-vauce of one of them was not practica- 
ble among Quakers, it was therefore neces- 
sary, to save the validity of their marriage, 
to exempt them from the operation of the 
section? 

■ It is said, however, by some text writers, 
whose opinions are entitled to respect, that 
statutes regulating marriage are not to be 
construed to avoid marriages contracted in 
violation of some of their provisions, unless 
the acts contained express words of nullity. 
Although there is high authority against this 
statement of the law, it certainly has the ap- 
parent support of a number of decisions by 
courts of great respectability. But it should 
be predicated of what, in the sense of the 
statute, may be treated as irregularities, and 
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of a non-observance of provisions simply di- 
rectory, not of a disregard of conditions pre- 
scribed to be performed when tlte contract of 
marriage is made, and wMcli constitute es- 
sential elements of tlie mode of its solemniza- 
tion. The supreme court of Pennsylvania has 
gone beyond this, but not for the reason upon 
which the rule is stated to rest, declaring 
that the colonial acts of 1700 and 1729 had 
outlasted their adaptation to the habits and 
customs of society, they gave a constructive 
effect to a clause in those acts, substantially 
like the 8th section of the Michigan statute, 
confessedly against its natural import, that 
they might thereby avert the extended 
social mischief which would result from its 
rigid execution. Rodebaugh v. Sanks, 2 
Watts, 11- But this court has no such dis- 
pensing power with regard to the Michigan 
statutes. It is not so old that it has grown 
into disuse. It is a cherished feature of the 
policy of the state in reference to a subject 
which it has wisely undei-taken to regu- 
late. Whatever its true import is, must be 
accepted by tribunals, at least as its intended 
meaning and effect must be given to it ac- 
cordingly. If the jury, therefore, find that 
neither a minister nor a magistrate was pres- 
ent at the alleged marriage of Wm, A. Mowi-y 
and the daugnter of the Indian Perot— and 
such is the plaintiff's own proof — they are 
instructed that such marriage was invalid 
under the Michigan statute, and their verdict 
in such case should be for the defendants. 

[A writ of error was sued out from the su- 
preme court, where the judgment of the court 
below was reversed and a new trial ordered. 96 
U. S. 76.] 
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Case No. 9,399. 

In re TVIELICK. 

[4 N. B. R. 97 (Quarto, 26).] i 

District Court, D. New Jersey, 1870. 

Bankkhptcy — Partnership — Joint Creditor — 
Adjudication op One Partner. 

An adjudication of bankruptcy may be made 
against one partner only upon a joint debt. The 
partnership creditor has such an interest in the 
separate property of any one of the partners, 
that he may proceed against one alone. 
[Cited in Re Jewett, Case No. 7,306; Re Red- 
mond, Id. 11,632; Re Lloyd, Id. 8,429; Re 
McLean, Id. 8.879; Re Webb, Id. 17,317; 
Re Litchfield. 5 Fed. 50J 
[Cited in Curtis v. Woodward, 58 Wis. 50G, 
17 N. W. 328.] 

In bankruptcy. 

W. L. Dayton and J. N. Voorhees, for cred- 
itor. 
James Wilson, for debtor. 

NIXON, District Judge. Benjamin Cole 
files his petition in this court, praying that 



[Reprinted by permission.] 



one Isaac O. Meliek be adjudged a bank- 
rupt, and in his petition he sets out that the 
nature of his demand against the said Meliek 
is a certain judgment obtained by him in 
the supreme court of the state of New Jer- 
sey, on the 10th day of June, A. D. 1870, 
against the said Isaac O. Meliek and one 
Daniel H. Cole, late partners, and trading as 
Cole & Meliek, for the sum of five hundred 
and six dollars and eighty cents damages, 
and forty dollars and sixty-five cents taxed 
costs of suit. Various acts of bankruptcy 
are charged in the petition to have been com- 
mitted by the said Meliek, which are denied 
by the alleged bankrupt, and before the trial 
the said Meliek appears by counsel, and 
moves the court to set aside the petition up- 
on the ground that the debt proved is against 
the late firm of Cole & Meliek, and that the 
proceedings in bankruptcy should have been 
taken, if at all, against both members of the 
firm. 

This objection brings before the court the 
considei-ation of the question, whether the 
banki-upt law [of 1867; 14 Stat 517], confers 
upon the court jurisdiction against one part- 
ner where the debt proved is a partnership 
debt. The question is not a new one. It 
arose in the time of Lord Hardwicke, and he 
entertained such grave doubts upon the sub- 
ject that he directed a trial before Lord Chief 
Justice Willes. The chief justice also doubt- 
ed, and reserved the matter for argument by 
counsel before the court of common pleas, 
which unanimously decided that a commis- 
sion could be regularly issued in such a case. 
Lord Hardwicke, in adverting to the case Ex 
parte Crisp, says, "Whatever doubts I might 
have before, it is now established to be law, 
in the unanimous opinion of the court of 
common pleas, that a commission of bank- 
i-uptcy may issue against one partner only 
for a joint debt." 1 Atk. 134. This early 
settlement of the question in England has 
been uniformly adhered to by subsequent 
chancellors. It was recognized by Lord 
Loughborough, Ex parte Elton, 3 Ves. 239, 
and expressly acted on by Lord Eldonoin Ex 
parte Clay, 6 Ves. 813a, and Ex parte Chand- 
ler, 9 Ves, 35, and Ex parte Bolton, 2 Rose, 
389, where he says, "Since the case of Ex 
parte Crisp [1 Atk. 134], a decision now, at 
least, sanctioned by time, it has been clearly 
settled, that a joint creditor may take out a 
separate commission." The same view of the 
question has been taken by the courts of this 
country. The case of Tuckers v, Oxley, 5 
Cranch [9 U. S.] 34, turned upon this, and 
all the reasoning of Chief Justice Marshall, 
in his able opinion, goes to the recognition of 
the principle, that the joint creditor of a 
partnership, upon the proof of his debt, is 
entitled to have a separate " commission 
against any one of the partners. 

In Murray v. Murray, 5 Johns. Ch. 60, 
Chancellor Kent reviews the English cases 
with his usual learning and discrimination, 
and, although that case is principally taken 
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up in discussing and stating the proper mode 
of marshaling the partnership and separate 
assets, in the payment of the partnership 
and separate debts, yet it distinctly asserts 
the right, and in many cases the propriety, of 
a separate commission against one partner 
TVhen the debt proven is a partnership debt. 
But it -was insisted upon the argument of the 
learned counsel of the alleged bankrupt, that 
the bankrupt act of 1867 has changed the law 
in this respect, and that section 36 of that act 
was framed and designed to prevent proceed- 
ings in banki'uptcy against one partner upon 
proof of a partnership liability. In the judg- 
ment of the court, counsel has misapprehend- 
ed the object, purport, and scope of that sec- 
tion. It was inserted simply to indicate the 
correct and equitable mode of administration 
of the partnership property and separate es- 
tates of each partner, when "two or more per- 
sons who are partners in ti-ade shall be ad- 
judged bankrupt," and cannot be made to 
apply to the case under consideration, where 
only one of the partners is proceeded against 
That section was first inti-oduced into the 
bankrupt act of 1841 [5 Stat* 440], and, in 
its main features, embodied no new law, but 
was only declaratory of the equitable prin- 
ciples which the courts had adopted in the 
distribution of the bankrupt's assets. It 
was, nevertheless, proper and useful in this 
respect: that it put to rest the long mooted 
and much discussed question of the power 
of the bankrupt court in administering the 
bankrupt's estate, to make orders for the 
marshaling of assets and the payment of 
pai-tnership debts with partnership funds, 
and separate debts with separate funds, with- 
out the intei-vention of proceedings by bill in 
equity. It required some such provisions 
to enlarge the jurisdiction of the bankrupt 
court, and to clothe its orders with authority, 
for before this time, as was quaintly said by 
one of the lord chancellors, each order seemed 
"to carry a chancery suit in the bosom of it," 
and thus involved greater delays and ex- 
penses in the equitable administration of 
partners' estates. 

I do not now consider the other objection, 
urged in the argument against this proceed- 
ing, to wit: The practical difficulties which 
may arise in administering the joint and sep- 
arate estates, where a joint creditor asks for 
a sepai*ate commission. This objection is ad- 
dressed rather to the fears of the petitioning 
creditor than to the power of the court 
There are, doubtless, many difficulties in the 
proceeding. The relation which the assignee 
of the banki'upt will sustain towards the 
other partner, as to the right to administer^ 
and control the partnership property; how 
far the assignee, by an order of the court, 
and without the intei-vention of a bill mak- 
ing the other partner a party, can reach the 
joint assets: whether, if there be partnership 
assets and the other partner is living and 
solvent, and if there should be separate debts 
of the alleged bankrupt the dividend of the 
16fbd,oas — 84 



petitioning creditor must be postponed until 
the payment of such separate debts; are all 
questions which have heretofore arisen, and 
have been the fruitful source of doubt and 
discussion, and may arise in this case. But 
without expressing any opinion in reference 
to them, and looking to the single question 
now before me, I am constrained, upon prin- 
ciple and authority, to say that a partnership 
creditor has such an interest in the separate 
property of any one of the partners, that he 
may proceed against one alone upon the proof 
of his debt, and the motion to set aside this 
petition is overi"uled with costs. 
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Case IsTo. 9,400. 

The aiELlSSA. 

[Brown, Adm. 476; i 6 Chi. Leg. News, 271.] 

District Court E. D. Michigan. Feb., 1874. 

Seamex— Wages— Stale Claim— Pleading— Im- 

FAxcT — Costs. 

1. The defense of stale claim must be set up 
in the answer, and will not avail where the own- 
er has retained a portion of the purchase money 
in his hands, and the suit is defended in the in- 
terest of the vendor. 

[Cited in The Hercules, Case No. 6,400.] 

2. A minor may recover for his wages where 
the contract was made personally with him, and 
it does not appear that lie has any parent, 
guardian, or master entitled to receive his earn- 
ings. 

3. Quaere, whether the defense of infancy can 
be made available otherwise than by a plea to 
the competency of libellant to sue in his own 
name? 

4. Costs were awarded where the suit was de- 
fended in the interest of a former owner, though 
no demand had been made of the claimants. 

Libel for wages. The libel was filed Octo- 
ber 6, 1873, and is based upon a due bill for 
$44.75, for services as seaman in the season 
of 1871, bearing date June 3d of that year. 
The answer ignores the facts alleged as to 
the services rendered, and the giving of the 
due bill, and alleges the purchjfse of the scow 
in 1873 by the* claimants; that the scow was 
within the jurisdiction of the court during 
the whole time between the giving of the due 
bill and the claimant's purchase, and there- 
fore, as to them, libellant's claim has become 
stale, and is no longer a lien upon the vessel. 
No other defense is set up in the answer. 

Jno. O. Donelly, for libellant 
L. S. Trowbridge, for claimants. 

LONGYEAE, District Judge. In order to 
maintain the defense of stale claim it is nec- 
essaiy to allege and prove that the respond- 
ents are purchasers in good faith, for a val- 
uable consideration, and without notice of 
the existence of "the claim. The answer con- 

1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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tains noue of these allegations. The defense 
set up might, therefore, he oveiTuled, Tvithout 
further remark. But as proofs -^'ere taken 
as though the defense had been sufficiently 
alleged, tlie case will he considered hriefly in 
view of what was proven. The proofs show 
that the claimants bought the vessel of one 
Brown, April 8, 1873, for §1,425, of which 
§000 was paid in cash, and the balance was 
secured by a mortgage on the vessel, to be 
paid in two j'eai's from that date, Brown to 
pay all claims then existing against the ves- 
sel; and that the claimants are defending 
this suit for and in the interest of Brown. 
There is no pretense that the claim of libel- 
lant was not good against the vessel in 
Brown's hands at the time of the sale by him 
to resijondents; and, the suit being defended 
in fact by Brown, and the respondents hav- 
ing full protection by means of the balance 
of purchase money still unpaid, against any 
decree which may be made against the "ves- 
sel, the defense set up is wholly untenable 
under the proofs. The proofs were all taken 
by deposition, and certain objections taken by 
respondents before the commissioner ivere in- 
sisted upon at the argument. The above 
facts, however, are all arrived at without re- 
sort to the testimony objected to, and for that 
reason the objections are not noticed. 

Libellant was examined as a witness, and 
on his cross-examination it came out that 
when this suit was commenced he ^7as, and 
that he still is a minor; that he was twenty 
j^ears of age on the 18th day of November, 
1873. He further testified that his father had 
been dead ten or twelve years, but that his 
mother was still living. On this proof it was 
contended, upon the argument, that the libel 
must be dismissed, for the reasons: (1) That 
libellant's mother was entitled to his earnings, 
and was the only person who could sue there- 
for; or (2) that if libellant could bring the 
suit, he could do so only by next fi'iend. I 
think the objection comes too late. No such 
defense is set up in the answer; and I think 
it exceedingly doubtful, even if a legal de- 
fense, whether it could be made available 
otherwise than by a plea to the competency of 
the libellant to sue in his own name. Wicks 
V. Ellis [Case No. 17,G14]. Even if a proper 
foundation had been laid, however, I do not 
think the defense would have been good in 
this case. The contract was made with libel- 
lant in person, payments were made to him, 
and the due biU for balance due him upon 
which this suit was founded, was given to 
him, and a payment made to him upon it, and 
the matter had lain upward of two years be- 
fore the libel in this case was filed, and the 
mother nowhere appears as setting up any 
claim. Under these circumstances, I think 
she would be estopped from setting up a 
claim after the recovei"y agamst the vessel by 
libellant. 

There is no rule in the admu-alty courts 
requiring minors to sue by next friend. Their 
right to sue in the admiralty for wages 



has been fully recognized. AVicks v. Ellis 
[supra]; The David Faust [Case No. 3,o95J; 
The Etna [Id. 4,542J. The general rule seems 
to be this; That a minor may recover in the 
admiralty for wages, where the contract was 
made pei'sonally with him, and it does not 
appear that he has any parent, guardian, or 
master entitled to receive his earnings. 2 
Pars. Adm. 372, and note 3; Wicks v. Ellis 
and The David Faust, supra. And, in Wicks 
v- Ellis, on a motion by respondent to be dis- 
charged from arrest on tlie ground, among 
others, that the libellant was a minor, and no 
next friend had been appointed, &c., Judge 
Betts held that it could not be demanded as 
a matter of right, that a minor, suing in tho 
admiralty for wages, should sue by next 
friend; and, also, that if his so doing in his 
own name, without the appointment of a 
next friend, was a legal defense in any ease, 
the respondent must be put to his plea to the 
competency of the libellant. 

Minors suing in admiralty for wages be- 
come peculiarly the wards of the court, and 
the court will go to the utmost limit consist- 
ent with the ihterests and rights of respond- 
ents in protecting and enforcing their rights. 
The Etna [supra]. In this case, the rights of 
the respondents can be in no manner jeopar- 
dized by a decree in favor of libellant, on ac- 
count of aiij'^ danger of having to pay the 
claim to the mother of the libellant, because, 
as has been already remarked, she must be 
held, in any suit she might bring for that pur- 
pose, by having pei-mitted libellant to con- 
ti'act in his own name, to receive wages, and 
delayed so long to set up any claim on ac- 
count of the balance here sued for, to have 
abandoned all claim thereto in her own right. 

There is no dispute that the amount due 
libellant is the amount of the due bill, and in- 
terest from its date, less §10 paid June 8, 
1872: 

Due bill dated June 3, 1873 §44 75 

Interest to June 8, 1872 — 1 year 5 days . 3 17 

?47 92 
Paid June 8, 1872 10 00 

$37 92 
Interest from June 8, 1872. to date, 
February 23, 1874 4 25 

Balance due hbellant $4^ 1 1 

—And for which he must have a decree. 

It was claimed, on the argument, that costs 
ought not to be awarded against respondents, 
because no demand had been made of them 
before the libel was filed. But, as we have 
seen, the respondents are fully protected, and 
the suit is defended in the interest of the 
former owner, Brown. So far as the question 
of costs is concerned, the case must be treat- 
ed as though Brown was the responsible party 
respondent, and as against him the court has 
no hesitation in awarding costs. 

Decree for libellant [for §42.17, and costs 
of suit to be taxed].2 

2 [From 6 Chi. Leg. News, 271.] 
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MELITA, The (HATTON v.). See Case No. 
6,218. 

SIELLINGER v. FIRST NAT. BANK OP 
MT. PLEASANT. See Case No. 4,135. 



Case No. 9,401. 

In re MELLOE. et al. 

[10 Ben. 58; 17 N. B. R. 402; 26 Pittsb. Leg. 
J. 8.] 1 

District Court, N. D. New York. July, 187S. 

BA^fKiiDPTCY— State Propeuty"— Sale by Warden 
OP State Prison — Priokitt. 

S., who was the warden of Clinton prison, in 
the state of New York, sold to M. & Co. goods 
which were the property of the state. There- 
after M. & Co. being in bankruptcy, S. filed a 
proof of debt for the price of the goods, stating 
the debt to be due to him as agent and warden 
of Clinton state prison. A priority for the dfebt 
was claimed as due in fact to the state of New 
York: Seld, that the debt was entitled to such 
priority. 

p[n the matter of Joseph Mellor and John 
Melloi', baukiiipts.] 

William A. Beach, for the State. 
Martin A. Knapp, for assignee. 

WALLACE, District Judge. This case in- 
volves the question whether a claim proved 
by James C. Shaw and stated in the proof of 
debt to be due to him as agent and -warden 
of Clinton state prison, is entitled to priority 
in the distribution of the bankx-upt's estate, 
as a debt due to the state of New York. 

Disregarding for the present the form of 
the proof, and going behind that to the evi- 
dence produced upon the re-examination of 
the claim, I am of opinion that the debt is in 
fact a debt to the state of New York, and 
as such entitled to priority. It is a debt 
for merchandise sold to the bankrupts, -which 
at the time of the sale -was the property of 
the state. It was sold by the warden of 
Clinton prison as the agent of the state. I 
am aware of no reason why the state can- 
not maintain an action to recover the price 
of the merchandise upon the same rule which 
authorizes any other principal to sue upon 
the contract of an agent made in behalf of 
the principal. If the state can maintain an 
action, it can prove the claim against the 
estate of the bankrupts. Doubtless, the 
warden could maintain an action to recover 
the price of the goods, because where a public 
office is created by the state, an implied au- 
thority is conferred in the officer to bring all 
suits which the proper discharge of his of- 
ficial duty requii-es; but this is not incon- 
sistent with the right of the state to adopt 
his contract and sue upon it. 

My attention has been called to the case In 
re Corn Exchange Bank [Case No. 3,242], 
and to that in 11 Mete. [Mass.] 129, cited in 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission. 26 Pittsb. Leg. J- 8, con- 
tains only a partial report.] 



the former case. These cases are not ap- 
plicable here. They were decided upon the 
assumption that, under the statutes regulat- 
ing the rights and responsibilities of wardens 
of state prisons in "Wisconsin and Massachu- 
setts, the warden was in effect a contractor 
with the state, and chargeable as such with 
all moneys that came to his hands, and not 
responsible as an agent to his principal; and, 
therefore, when he had deposited the money 
in a bank which failed, it was his money 
and his loss, and the state had no priority 
in bankruptcy. Under the laws of this state 
no personal liability is imposed upon a war- 
den of a prison for contracts made officially, 
and no action could be maintained against 
him by other parties to the contfaet, neither 
could an action be maintained against him 
officially or his successor in office. He has 
no control over the funds transmitted to him, 
except to apply them to the specific uses 
for which they ai-e designated. So far as he 
is invested with any duty in regard to the 
moneys of the state, it is that of an agent, 
merely, to obey the dh-eetions of other officere 
of the state to whom in this behalf he is a 
subordinate. 



Case No. 9,403. 

In re MELLOR et al. 

[1 Pa. Law J. 134; 1 Pa. Law J. Rep. 26.] 

District Court, W. D. Pennsylvania. July 22, 
1842. 

Bankrlttct — Petitio:^ Filed — Title There- 
after to Puopekty — ExECCTiON Levied. 

The property mentioned in the schedule of a 
petitioner belongs to his creditors from the time 
of filing his petition, and an injunction will be, 
granted to stay proceedings, on an execution is- 
sued after the filing of such petition, unless it 
should be shown that the applic-ation was not 
bona fide. 

The question decided by the court arose in 
the case of John H. Mellor & Co., who 
presented their petition for the benefit of 
the bankmpt law [of 1867 (14 Stat. 517)], 
on the 6th ult, at which time the court or- 
dered cause to be shown on the 5th of Sep- 
tember, why they should not be declared 
bankrupts. It seems, that on the day after 
this order was made, an execution was placed 
in the hands of the sheriff of Allegheny coun- 
ty, in favor of Adams H. Gale & Co., by vir- 
tue of which the said sheriff had levied upon 
various articles of household furniture, which 
were returned by the said petitioners in their 
schedules for the benefit of all their creditors, 
in consequence of which they petitioned the 
court for protection. Upon this petition, the 
court directed notice to be given to the execu- 
tion creditors to show cause why an injunc- 
tion should not issue, to restrain the sale un- 
der said execution until further order. 

On the 22d of July, Magraw and Hamilton 
appeared for said creditors, and Mr. Austin 
for petitioners. 
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After argument, THE COURT decided, 
tliat from the time of filing a petition in 
bankruptcy, the petitioner is by law deemed 
a banknipt, and the property mentioned in 
his schedule, if not secm-ed by previous lien, 
belonged to his creditors generally, and 
could not be legally seized upon execution by 
any one of them; that, if it remained in pos- 
session of the petitioner, it was in trust for 
his creditors; and that after the decree in 
bankruptcy their rights related back to the 
time of filing the petition; and that it would 
be the duty of the assignee in bankruptcy to 
demand such property, or to sue for it or its 
value, as circumstances might require. Un- 
less, therefore, it was proved that the appli- 
cation for the benefit of the banla-upt act was 
not bona fide made, an injunction would be 
directed to issue to prevent the sale of prop- 
erty mentioned in the execution, until further 
order, with pei-mission to the respondents to 
move to have it dissolved in case the petition 
is not prosecuted, or in case a decree in bank- 
mptcy should not be granted. 



MELLOR (FRANCIS v.). See Case No. 5.039. 

MELLOR (LOUTREL v.). See Case No. 5,- 
039. 



Case H^o. 9,403. 

MELLUS V. HOWARD. 

[2 Curt. 264.] i 

Circuit Court, D. Massachusetts. May Term, 
1855. 

Practice in Equity — ^Taking of Evidence— Time 
Rule — Waivek. 

"Where a time rule has been waived by the par- 
• ties, and no other substituted, some special or- 
der must be obtained, on motion, before either 
party caji force the other to proceed. 

[This was a bill by Henry Melius against 
William D. M. Howard asking that certain 
conveyances between the parties be set aside, 
and for an accounting and settlement to the 
plaintiff as partner in the firms of Melius & 
Howard and Melius, Howard & Co.] 

In this case, F. C. Loring, for respondent, 
moved for an order of publication of the evi- 
dence in an equity suit. It appeared that 
the three months, allowed by the 69th rule 
for taking evidence having expired, both par- 
ties, without obtaining any order from a 
judge enlarging the time, had taken out com- 
missions and proceeded to take evidence. The 
respondent now insisted that the complainant 
had had time enough to take his evidence, 
and that due diligence had not been used by 
him. The complainant asserted that he had 
used all possible diligence, and had not been 
able to obtain his needful evidence, 

P. 0. Loring, for the motion. 
J. M. Bell (with whom was C. B. Goodrich), 
contra. 



CURTIS, Circuit Justice. The parties hare, 
by mutual consent, waived the 69th rule; 
and there is no other general rale of prac- 
tice limiting the time within which evi- 
dence is to be taken. The respondent now 
asks me to declare that his opponent has had 
time enough to take his evidence, and to give 
effect to this declaration, by ordering publica- 
tion, and thus cutting him off from the pro- 
duction of further evidence. I can maue no 
such declaration. I cannot undertake, in this 
summary way, to pass on the rights of par- 
ties, and finally conclude them, on my ex post 
facto view of their conduct of their cause, 
guided by no rule whatever. This is too broad 
a discretion to be exercised in any case 
where it can be avoided. I think the party 
has a right to know, beforehand, what time 
is allowed him to take his evidence. And 
where the only rule fixing a limit of time has 
been dispensed with, by mutual consent, some 
other rale, to operate prospectively, must be 
made, before the party can be put in default. 

In the great liberality, not to say laxity, of 
practice, which exists in this circuit, I have 
frequently had occasion to consider this mat- 
ter; and I desire now to say, that where a 
time rale is waived by mutual consent, either 
express, or implied from the conduct of the 
parties, some other rule, prospective in point 
of time, must be obtained on motion, by spe- 
cial order of the court, before one party can 
force the otlier to proceed. 

[NOTE. The respondent, W. D. M. Howard, 
died in ISoG. The complainant then filed his 
bill of revivor against Joseph P. Thompson and 
others, administrators of Howard. Service was 
had on Thompson, who appeared, and filed a spe- 
cial plea to the jurisdiction. The plaintiff de- 
murred to the plea. The case was then heard 
npou the demurrer, which was overruled, and 
the plea to the jurisdiction sustained. Case No. 
9,405.] 



1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
<uce.J 



Case ITo. 9,404. 

MELLUS V. SILSBEE. 
[4 Mason, 108; i 1 Robb, Pat. Cas. 506.] 

Circuit Court, D. Massachusetts. Oct Term, 
1825. 

Patents — Pcblio Use— Dedication — English 
Patent Act— On a Sale. 

1. If an inventor knowingly suffers his inven- 
tion to go into public and general use without 
objection, it is a dedication of it to the public, 
and he cannot afterwards resume the exclusive 
right. 

[Cited in Whitney v. Emmett, Case No. 17.- 
585; Shaw v. Cooper, 7 Pet. (32 U. S.) 318; 
Bartlette v. Crittenden. Case No. 1,082; Lo- 
comotive Engine Safety Ti'uck Co. v. Penn- 
sylvania B. Co., Id. 8.453; Henry v. Provi- 
dence Tool Co., Id. 6,384; Anderson v. Eiler, 
46 Fed. 780.] 

2. Our patent act differs from the English in 
several respects. A mere public use by others 
bafore taking a patent, on a sale thereof by the 
inventor, is not decisive against him here, as it 
is in England. 

[Cited in Allen v. Blunt Case No. 217; Wil- 
der V. McCormick, Id. 17,650; Jones v. 



1 [Reported by William P. Mason, Esq.] 
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Sewall, Id. 7,493; Henry t. Francestown 
Soap-stone Stove Co., Id. 6,382.] 

Case for infringement of a patent, dated 
the 3d of Angust, 1822, for an improvement 
"in the mode of securing from decay the 
plank, forming the dect, waist, or bottom of 
ships or vessels, at or near the head of the 
nails, spikes, or holts, in correction of the 
mode heretofore adopted of boring and driv- 
ing the naUs, spikes, or bolts, by which the 
planks are secured to the timber, beams, or 
frames, and the mode of securing the head 
from the effect of the water." Plea, the gen- 
eral issue. ■ 

Upon the trial it appeared, that the plain- 
tiff first made the invention in 1804; and had 
suffered it to go into general use without any 
claim of an -exclusive right, or any objection, 
and without receiving any compensation, un- 
til the year 1822. The invention was not 
much used until after 1809, but since the 
peace of 1815 it had come into very general 
and public use. 

Mr. Webster, for defendant, took several 
exceptions to the plaintiff's right, and among 
them, that the plaintiff could not recover, be- 
cause his allowing the invention to go into 
public use was a waiver of the exclusive 
privilege, and it would now be a fraud to en- 
force it, 

Nichols & Gorham, for plaintiff, contended, 
e contri, that there had been no such genei*al 
use as excluded the plaintiff from a recovery. 
He had a right to allow the public use, so as 
to test the utility of the invention, and for as 
long a period as he thought necessary for 
that purpose. 

STOBY, Circuit Justice. There is a dif- 
ference between the language and effect of 
our statute respecting patents, and that of 
England. The statute of 21 Jae. 1, c. 3, com- 
monly called the statute of monopolies, pro- 
hibits the grant of monopolies generally; but 
in the sixth section it excepts "letters patent 
and grants of privileges for 14 years or un- 
der, of tlie sole working or making of any 
manner of new manufactures within this 
realm, to the tme and first inventor and in- 
ventors of such manufactures, which others 
at the time of making such letters patent and 
grants shall not use." Upon this statute it 
has been held, that it is not necessary that 
the invention should be new to all the world, 
but it is sufficient, if new within the realm of 
England, and it matters not whether learned 
by travel or by study. Edgeberi-y v. Steph- 
ens, Salk. 446. The provision fuiiier is, that 
it must be an invention which others, at the 
time of making the letters patent, "shall not 
use." Therefore it was held in "Wood v. 
Zimmer, Holt, 58, Dav. Pat Cas. 429,' by 
Lord Chief Justice Gibbs, that if the in- 
ventor, before obtaining a patent, allows his 
invention to go into public use, he cannot 
entitle himself to a patent. The public sale 
of it by the inventor to other persons for use, 



makes the patent void. It is not then new to 
the realm, but is used by othei-s within the 
meaning of the statute. 

Our patent act uses language somewhat dif- 
ferent. The first section (Act Feb. 21, 1793, 
c."ll [1 Stat. 318]) declares, that "when any 
person or persons, &c. shall allege that he or 
they have invented any new and useful art, 
machine, manufacture, or composition of mat- 
ter, or any new and useful improvement on 
any art, machine, manufacture, or composi- 
tion of matter, not known or used before the 
application," he or they shall, on application 
to the secretary of state, &e. &c. be entitled 
to a patent. If this were all, tliere would be 
great difficulty in construing the words, "not 
known or used before the application," dif- 
ferently from the words of the English stat- 
ute, "which others, at the making of the let- 
ters patent and grants, shall not use." We 
should be driven, therefore, to consider the 
aecuiticy of the decision of Lord Chief Jus- 
tice Gibbs. But the 6th section of our stat- 
ute throws light on this subject, and enables 
the court to ascertain with more precision 
the intention of the legislature. That section 
authorizes the defendant to give certain mat- 
ters in evidence, by way of defence, under the 
general issue, upon proper notice, and among 
other things, that "the thing thus secured by 
patent was not originally discovered by the 
patentee, but had been in use, or had been de- 
scribed in some public work, anterior to the 
supposed discovery of the patentee." Upon 
these clauses it has been uniformly held, that it 
must be shown that the invention is new, not 
only in the United States, but to the world, 
and that it was not in use before the asserted 
discovery. The fact of Its being in use be- 
fore his discovery is, by the sixth section, 
made decisive against the patentee. Now, if 
the intention of the legislature had been, by 
the first section, to provide, that the mere fact 
of the invention being "known or used," even 
with the inventor's permission, before tlie 
application for a patent, should desti'oy his 
right, however otherwise well founded, it is 
strange, that the use should not be limited, 
in the sixth section, to the time of such ap- 
plication, instead of the "supposed discovery." 
The sixth section manifestly proceeds upon 
the gi'ound, that the same thing being in use 
at the time of the supposed discovery estab- 
lishes, that there is nothing new in the in- 
vention; but it may be known and used at 
the time of the application for a patent, and 
yet the applicant have been the true and 
first discoverer. And the words of the first 
section are susceptible of the same construc- 
tion. The things sought to be patented must 
be something "not known or used" by others 
before, but must be first known or first used 
by the person claiming to be the inventor; 
that is, others must not have known or used 
it before his discovery. Upon any other con- 
struction, if a party were the true and first 
inventor, yet if, before his application for a 
patent, another wex*e to know his invention or 
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use it, piratically or innocently, the first in- 
ventor would be ousted of his right to a 
patent, which is inconsistent with the spirit 
of the act. Construing therefore the first 
section by the sixth, it seems to me, that the 
true meaning is, that the first inventor has a 
right to a patent, though there may have been 
a knowledge and use of the thing invented 
bj- others, before his application for a pat- 
ent, if such knowledge or use was not ante- 
rior to his discovery. 

But however this may be, I am clearly of 
opinion, that if the inventor dedicates his in- 
vention to the public, he cannot afterwards 
resume it, or claim an exclusive right in it. 
It is like the dedication of a public way, or 
other public easement. The question, in 
such cases, is a question of fact. Has he so 
dedicated it? I agree his acts are to be con- 
strued libei-ally; that he is not to be estopped 
by licensing a few persons to use his inven- 
tion to ascertain its utility, or by any such 
acts of peculiar indulgence and use, as may 
fairly consist with the clear intention to hold 
the exclusive privilege. But if the inventor 
proclaims his intention to all the world, and 
suffers it to go into general and public use, 
without objection; if he asserts no exclusive 
right for years, with a full knowledge that 
the public are led by it to a general use, such 
conduct, in my judgment, amounts to strong 
proof, that he waives the exclusive right, and 
dedicates the invention to the world. After 
such conduct, the attempt to regain the ex- 
clusive right, and secure it by a patent, would 
operate as a fraud upon the public; and 
would hold out inducements to incur heavy 
expenses in putting inventions into opera- 
tion, of which the partj' might be deprived at 
the mere will or caprice of the inventor. 

If the juiT believe the evidence in the pres- 
ent case, it seems quite decisive But of 
that they will judge. 

Verdict for defendant. 



Case Wo. 9,405. 

MELLUS V. THOilPSON et al. 

[1 Cliff. 125.] 1 

Circuit Court, D. Massachusetts. Oct. Terra, 
1858. 

PitACTicE IX Equity— Rules of Couut — No He- 
vIjY — Admixistkatok — Sued Oct of State 
WHERE Apfoisted— Act of Coxgress— Bill of 
Revivor. 

1. When a plea to a bill in equity is sot down 
for hearing under the thirteenth additional rule, 
without being replied to by the complainant, all 
the facts therein alleged, which are well plead- 
ed, must be considered as admitted, for the pur- 
pose of determining whether the plea constitutes 
a sufficient answer to the suit. 

2. An executor or administrator, deriving his 
authority solely from one state, cannot sue or 
be sued in his official character in another state 

1 [Reported by "U'illiam Henry QlifiEord, Esq., 
and here reprinted by permission.] 



for assets lawfully received by him in the juris- 
diction where he was appointed. 
[Cited in Bartlett y. Rogers, Case No. 1,079.] 
[Cited in brief in Luce v. Manchester & L. R. 
R., 03 N. H. 588, 3 Atl. 619.] 

3. The thirty-first section of the act of con- 
gress of the 24th of September, 1789 [1 Stat. 
90], confers no jurisdiction upon this court of a 
bill of revivor against the administrator with the 
will annexed, of the deceased respondent in the 
original suit, said administrator having been ap- 
pointed by a probate court in California. Clark 
V. Mathewson, 12 Pet. [37 U. S.] 170, reviewed 
and construed not to assert a doctrine contrary 
to this. 

[Cited in Mason v. Hartford, P. & F. R. Co., 
10 Fed. 337.] 

This was a bill of revivor, in which it was 
alleged that, at the May term of this court, 
in the year 1853, [Henry Melius,] the com- 
plainant, exhibited his bill of complaint 
against one "William D. M. Howard of San 
Francisco, in the state of California (since 
deceased), praying that certain conveyances 
from him, the complainant, to said Howard, 
and certain settlements between them, might 
be set aside, and the said Howard might be 
decreed to account to the complainant and 
settle with him as partner in the firm of Mel- 
ius and Howard, and Melius, Howard, and 
Company, and for other purposes and inter- 
ests as were in the bill of complaint more 
fully s^t forth. The bill of revivor further 
alleged that the same Howard, having been 
fully served with process, appeared and an- 
swered to the original bill, and filed the gen- 
eral application, and proofs were also taken. 
[See Case No. 9403.] In Januai-y, 1850, the 
respondent, Howard, deceased. The bill fur- 
ther set forth that the deceased left a last 
will and testament; and that letters of ad- 
ministration, with the will annexed, were 
duly granted to [Joseph P. Thompson and 
others,] the respondents in this case, and that 
they had taken upon themselves the trust. 
Service of the bill of revivor was only made 
upon one of the respondents, which one ap- 
peared and pleaded, denying the jurisdiction 
of the court, and alleging that the decedent 
at the time of his death was a citizen and 
resident in the state of California, and that 
bis last will and testament was duly proved 
and allowed by the court of probate for the 
county of San Francisco in that state, by 
which court also the respondent was appoint- 
ed as one of fbe executors, but that he never 
was appointed an executor of the said will, 
or an administrator upon the estate of the 
deceased by any court of probate or any other 
court in the state of Massachusetts. The re- 
spondent also alleged that at the time senrice 
was made upon him he was casually in the 
state of Massachusetts for a temporary pur- 
pose, and that he then had no assets of the 
estate of the deceased in his possession or 
under his control. None of the facts alleged 
in the plea were in any manner controverted 
by the complainant. 

R. Ohoate and Mr. Bell, for complainant 
F. G. Loring, for respondent 
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CLIPFORD, Circuit Justice. When a plea 
to a bill in equity is set down for hearing un- 
der the thirteenth additional rule, as in this 
case, without being replied to by the com- 
plainant, all the facts therein alleged which 
are well pleaded must he considered as ad- 
mitted for the purpose of determining the 
question whether the plea constitutes a suf- 
ficient answer to the suit Accordingly the 
complainant insists, notwithstanding the pres- 
ent respondent is not a citizen of, or resident 
in, this state, and was never appointed ex- 
ecutor of the last will and testament of the 
decedent by the state courts of this district, 
that he is entitled to revive the suit against 
him by virtue of his appointment as such ex- 
ecutor by the court of probate for the coun- 
ty of San Francisco in the state of California, 
where he was domiciliated at the time of his 
appointment. All of the transactions for 
which relief is sought took place in Cal- 
ifornia, and all of the assets belonging to the 
estate of the decedent are in that jurisdic- 
tion. Certain rules and principles respecting 
the rights and powers of executors and admin- 
istrators appear to be so fully settled that they 
ought not to be regarded as the proper sub- 
jects of dispute. One is, that an executor or 
administrator, deriving his authority solely 
from another state, is not liable to be sued 
in his official character in this state for as- 
sets lawfully received by him in the juris- 
diction where he was appointed, under and 
in virtue of the original letters of administi-a- 
tion. Every grant of administration is stiiet- 
ly confined in its authority and operation to 
the limits of the territory of the government 
which grants it, and it is well settled that it 
does not extend to other political jurisdic- 
tions. As matter of right it cannot confer 
*iny authority to collect by suit the assets of 
the deceased in another state; and whatever 
operation is allowed beyond the jurisdiction 
of the state where it is granted is mere mat- 
ter of comity, which every other state is at 
liberty to accord or withhold, according to 
the policy of its own laws and with refer- 
ence to the interests of its own citizens. 
Yaughan v. Northup, 15 Pet. [40 U. S.] 1; 
Bond V. Graham, 1 Hare, 482; Spratt v. Har- 
ris, 4 Hagg. Ecc. 405; Price v. Dewhurst, 4 
Mylne & C. 76; Whyte v. Kose, 3 Adol. & E. 
[N. S.] 507, 43 B. C. L. S42. Executors and 
admjnistratoi-s are bound in general to ac- 
count exclusively for all the assets they re- 
ceive, under and in virtue of their adminis- 
tration, to the proper tribunals of the gov- 
ei'nment from which they derive their autlior- 
ity; and it was expressly determined by the 
supreme court, in the case of Vaughan v. 
Northup, that the tribunals of other states 
have no right to interfere with the assets 
which come to their possession in the juris- 
diction where they are appointed, or to con- 
trol their application. Repeated decisions 
have affirmed the principle that no suit can be 
maintained by or against an executor or ad- 
ministrator, In his official capacity, in the 
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courts oE any other state except that from 
which he derived his authority, in virtue of 
the probate and letters testamentary or the 
letters of administration there granted to 
him. Fenwick v. Sears, 1 Cranch [5 U. S.] 
259; Dixon's Ex'rs v. Ramsey's Ex'rs, 3 
Cranch [7 U. S.] 310; Kerr v. Moon, 9 Wheat 
[22 U. S.] 565; Armsti'ong v. Lear, 12 Wheat 
[25 U. S.] 169. Some attempts have been 
made by courts of justice in one or two ju- 
risdictions to limit and qualify the general 
rule laid down in the earlier cases, but with- 
out success, as appears from numerous deci- 
sions both in this country and in England; 
and it may now be regarded as the establish- 
ed doctrine, that an executor or administra- 
tor appointed in one state cannot sue or be 
sued in his official character for any debts 
due to or from the estate under his adminis- 
tration in any other state, unless he is first 
appointed as such administrator or executor 
in the state where the suit is brought These 
principles, so far as respects the maintaining 
of an original suit are not controverted by 
the counsel for the complainant, and they 
have been so repeatedly affirmed by courts 
of the highest respectability, that it seems \m- 
necessary to multiply authorities upon the 
subject That letters testamentary or of ad- 
ministration granted abroad, without new 
probate authority, give no right to sue or be 
sued, is a principle almost universally ac- 
knowledged by courts of justice. It was so 
held in Carter v. Crost, Godb. 33, decided in 
1585, and since that period has been the re- 
ceived doctrine in most jurisdictions to the 
present time. Tourton v. Flower, 3 P. AVms. 
369; 2 Kent, Comm. (9th Ed.) 563, and note c^ 
Hutchins v. State Bank, 12 Mete. [Mass.] 
421; Story, Confl. Law, § 513; Tyler v. BeU, 
2 Mylne & C. 110; Whyte v. Rose, 3 Adol. & 
E. (N. S.) 507, 43 E. C. L. 842. But attention 
is drawn to the thirty-first section of the act 
of congress of the 24th of September, 1780, 
and it is insisted, that the original suit in this 
.case may be revived against the present re- 
spondent, within the principles of that pro- 
vision. It provides, that where any suit shall 
be depending in any court of the United 
Stales, and either of the parties shall die be- 
fore final judgment, the executor or admin- 
istrator of such deceased party who was 
plaintiff, petitioner, or defendant, in case the 
cause of action doth by law survive, shall 
have full power to prosecute or defend any 
such suit or action until final judgment; and 
the defendant or defendants are hereby ob- 
liged to answer thereto accordingly; and the 
court before whom such cause may be de- 
pending is hereby empowered and directed to 
hear and determine the same, and to render 
judgment for or against the executor or ad- 
ministi"ator, as the case may require. Fur- 
ther provision is also made, in case such ex- 
ecutor or administrator shall refuse to be- 
come a party to the suit, that the court may 
render judgment against the estate of the de- 
ceased party in the same manner as 'if the 
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executor or administrator bad voluntaray 
made himself a party to tbe suit. At com- 
mon law, tlie death of either party before 
judgment in real and personal actions abat- 
ed the writ; and it was held by the supreme 
court, in Green v. Watkins, 6 Wheat [19 U. 
S.] 260, that the provision contained in that 
section was necessai-y to enable the action to 
be prosecuted against the represbntatives of 
the deceased party in cases where the cause 
of action survived. In the case of ilacker's 
Heirs v. Thomas, 7 Wheat. [20 U. S-] 530, 
the same court held, that this provision was 
clearly confined to personal actions., assign- 
ing as the reason for the conclusion, that the 
power to prosecute or defend is given to the 
executor or administrator of the deceased 
party, and not to the heir or devisee. Neither 
of those cases precisely touches the question 
under consideration, for the reason that the 
abatement of a suit in equity by the death 
of a party, in cases where the cause of action 
sui-vives, does not amount to an unconditional 
detei-mination of the suit. Unlike the abate- 
ment of a suit at common law, the death of 
one of the parties to a bill In equity, before a 
final decree, only has the effect in general to 
suspend the proceeding in the suit, but does 
not operate to extinguish the right of further 
prosecution, provided the proper representa- 
tives of the deceased party seasonably appear 
and prosecute the same by bill of revivor. 
Bills of revivor, strictly so called, lie only 
against the persons who are the proper repre- 
sentatives of the deceased party. If the suit 
has respect to the personal assets only of the 
deceased party, his executor or administra- 
tor is the proper person by or against whom 
the bill of revivor should be brought; but if 
the suit has respect to the real estate of the 
deceased, and the cause of action survives, 
then the heirs of the deceased party are the 
proper persons to institute and prosecute the 
bill of revivor. Story, Eq. PI. (6th Ed.) § 54. 
Applying these principles to the present case, 
there would be no difficulty in sustaining the 
views of the complainant, but for the fact 
that the respondent in the bill of revivor has 
never been appointed an executor of the last 
will and testament of the decedent by the 
tribunals of Massachusetts. His appoint- 
ment, as the plea shows, emanated from the 
court of probate for the county of San Fran- 
cisco in the state of California; and if it be 
true, as was expressly held by the supreme 
court in Yaughan v. Northup, lo Pet. [40 U. 
S.] 5, that the grant of administration i^pon 
the estate of a deceased person is strictly 
confined in its authority and operations to 
the limits of the territoi-y of the govej-nment 
which grants it, then it follows, as it would 
seem, that the appointment of the respondent 
as executor by the tribunals of the state of 
California cannot have the effect to confer 
upon him that character in the courts of an- 
other state. Federal laws do not make pro- 
vision for the appointment of executors or 
administrators. They only recognize the ex- 



istence of such appointments under the local 
law. Executors and administrators are rec- 
ognized in the thirty-first section of the ju- 
diciary act now under consideration, but they 
are such as have received their appointments, 
not from federal authority, but from the tri- 
bunals of the state where the suit was pend- 
ing at the time the abatement took place. 
Accordingly it was held by the supreme 
court, in Aspden v. Nixon, 4 How. [45 U. S.] 
497, that executors and administrators ap- 
pointed in one state cannot be known in an- 
other state as the representatives of the es- 
tate of a deceased person, for the purpose of 
prosecuting or defending a pending suit. 
This principle was subsequently affirmed by 
the same court in the case of Stacy v. 
Thrasher, 6 How. [47 U. S.] 58, in still more 
decisive language. Mr. Justice Grier said, in 
the case last named, that an administrator 
receives his authoi'ity from the ordinary or 
other officer of the government where the 
goods of the intestate are situate. But com- 
ing into such possession by succession to the 
intestate, and encumbered with the duty to 
pay his debts, he is considered in law as in 
privity with him, and therefore bound or es- 
topped by a judgment against him. Yet his 
representation of his intestate is a qualified 
one, and extends not beyond the assets of 
which the ordinai-y had jurisdiction. He 
therefore cannot do any act to affect assets 
in another jurisdiction, as his authority can- 
not be more extensive than that of the gov- 
ernment from whom he received it, and the 
courts of another state will not acknowledge 
him as a representative of the deceased, or 
notice his letters of administration. Borden 
V. Borden, 5 Mass. 67; Pond v. Makepeace, 
2 Mete. [Mass.] 114; Chapman v. Fish, 6 Hill, 
554. Similar views were also held by the 
same court in Hill v. Tucker, 13 How. [54 
U. S.] 467, in which the preceding cases were 
cited and approved. Nevertheless, circuit 
courts have jurisdiction of suits by or against 
executors or administrators, if they are citi- 
zens of different states, in certain cases 
where they are the real parties in interest be- 
fore the court, and have succeeded, by virtue 
of their appointment, to all the rights and 
interests of their testators or intestates, as in 
suits upon promissory notes given by the de- 
ceased in certain special cases, or in bills 
of equity for an account. Chappedelaine v. 
Deehenaux, 4 Cranch [8 U. S.] 30G; Childres 
V, Emory, 8 Wheat. [21 U. S.] 669. Both of 
those suits, however, were commenced in the 
district constituted within the limits of the 
political jurisdiction or state from which the 
defendants derived their authority. Civil 
suits may be brought against persons in their 
individual capacity, either in the district 
whereof they are inhabitants or in which 
they shall be found at the time of serving the 
writ. 1 Stat. 79. That provision, so far as 
the latter clause of it is concerned, does not 
apply to executors and administrators, for 
the reason that their authority is limited by 



[16 Fed. Cas. page 13S7] 



(Case No. 9,405) MELLUS 



the territory of the state from which it is 
aerivea; and it has been expressly held by 
the supreme coui"t, in repeated instances, that 
they cannot be sued in any district out of the 
state from which their authority proceeds. 
It was so distinctly held in Vaughan v. 
Northup, 15 Pet [40 U. S.] 1; and such, as 
before remarked, is the settled law, both in 
this country and in England. Fenwick y. 
Sears, 1 Cranch [5 U. S.] 259; Dixon's Bx'rs 
V. Kamsey's Ex'rs, 3 Cranch [7 U. S.] 319; 
Kerr t. Moon, 9 Wheat. [22 U, S.] 565; Asp- 
den V. Nixon, 4 How. [45 U. S.] 497: Stacy t. 
Thrasher, 6 How. [47 TJ. S.] 5S; Ball v. 
Tucker, 13 How. [54 U. S,] 467. But reliance 
is placed upon the case of Clark v. Mathew- 
son, 12 Pet. [37 U. S.] 170, as asserting a dif- 
ferent doctxine. On a careful examination of 
the facts of that case, it does not appear to 
warrant any such conclusion. It was a bill 
in equity, brought by a citizen of the state 
of Connecticut against a citizen of the state 
of Rhode Island, for an account of certain 
transactions set forth in the bill, with a 
prayer for general relief. After the cause 
was at issue, it was by the agreement of the 
parties ordered by the court to be referred to 
a master to take an account, and pending the 
proceedings before the master the complain- 
ant died. Administration upon his estate 
was taken out by one John H. Clark, in the 
state of Rhode Island. By the laws of the 
state, no person not a resident thereof can 
take out letters of administi-ation; land such 
administration is indispensable to the prose- 
cution or defence of any suit in the state, in 
I'ight of the estate of the intestate. Clai*k 
filed a bill of revivor in the circuit court of 
Rhode Island against the defendants in the 
original suit, in which he alleged that they 
were citizens of that state; and he also al- 
leged himself to be a citizen of the same 
state, and administrator of the intestate. 
Judge Story dismissed the bill of revivor, on 
the ground that it was a suit between citi- 
zens of the same state. Whereupon the com- 
plainant appealed to the supreme court, 
where the decree of the circuit court was re- 
versed, with the concurrence of the circuit 
judge; and it was held that the bill of re- 
vivor was a mere continuance of the orig- 
inal suit, and tbat, inasmuch as the parties 
to the original bill were citizens of different 
states, the jurisdiction of the court complete- 
ly attached to the controversy, and could not 
be divested by the fact that the administra- 
tor of the complainant subsequently appoint- 
ed was a citizen of the same state with the 
respondents. That principle is entirely con- 
sistent with the determination previously 
made, that the removal of the original plain- 
tiff, after the commencement of the suit, into 
the same state with the respondent, does not 
divest the jurisdiction of the court, if they 
were citizens of different states at the time 
the suit was commenced. Morgan's Heirs v. 
Morgan, 2 Wheat [15 U. S.] 290; IMoUan v. 
Torrance, Wheat [22 V. S.] 537; Dunn v. 



Clarke, 8 Pet. [33 U. S.] 1. Besides, it wiU 
be perceived that the suit in that case was 
revived in a circuit court constituted and hav- 
ing jurisdiction in the state from which the 
administi-ator derived his authority; and 
consequently the decision of the court is per- 
fectly consistent with all the previous and 
subsequent adjudications upon the subjects 
It was objected in that case, that the juris- 
diction could not be sustained, because th& 
complainant and respondent in the bill of re- 
vivor were citizens of the same state; but 
the supreme court held that congi-ess, in the 
provision of the judiciary act under consid- 
ei-atron, treated the revivor of the suit by or 
against the representatives of tlie deceased as 
a matter of right, and as a mere continua- 
tion of the original suit, without any distinc- 
tion as to the citizenship of the representa- 
tive, whether he belonged to the same state- 
where the cause was depending, or to another 
state. This last remark was made by the 
court, in answer to the objection that both 
parties in the bill of revivor belonged to the- 
same state, and without any reference what- 
ever to the question, whether an executor or 
administrator appointed only by the probate- 
com-t of another state could be made a 
party to such a proceeding without a new ap- 
pointment For these reasons I am of the- 
opinion that the case of Clark v. Mathewson 
does not touch the question under considera- 
tion. Such being the fact, the proceeding- 
stands without any authority to support it, 
and must be determined upon general prin- 
ciples. All of the reasons assigned in the ad- 
judged cases to show that an executor or ad- 
ministrator cannot be made an original de- 
fendant in a state other than the one from 
which he derives his authority apply with 
equal force against making him a respondent 
to a suit in equity abated by the death of 
his testator or intestate. He has no oflSciat 
existence in such other state, and possesses, 
no power there which he can exercise in his 
officiail character. Decided cases have estab- 
lished the doctrine, that the authority granted 
to him is strictly confined to the limits of the- 
state from which it was derived; and if so, 
then it would seem to follow that any other 
pei-son might be made a party defendant to- 
the bill of revivor with equal propriety, and 
for the reason that, while here, in a jurisdic- 
tion where his authority is not acknowledged, 
he is not in any legal sense the representa- 
tive of the estate of his testator. He cannot 
be liable de bonis propriis, and as there are no 
assets in this jurisdiction, there can be noth- 
ing on which a judgment would operate. Re- 
lief is prayed, not only for the payment of 
moneyl but that conveyances of real estate- 
situated in California may be set aside, and 
that the same real estate may be conveyed to 
the complainant Whether executors, as such, 
have authority, under the laws of California,, 
to convey real estate does not appear, and is 
at least veiy doubtful. But if it were less so, 
it is difficult to see by what warrant this 
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court can I'ecognize the respondent as the ex- 
ecutor of the last will and testament of the 
decedent, -while it appears that he is not such 
by the local law of the district in which the 
suit is pending, and that there are no assets 
of the estate within this iurisdiction. Coun- 
sel would hardly contend that a bill of re- 
vivor could be maintained against an ex- 
ecutor or administrator appointed in Eng- 
land, without new probate of the letters tes- 
tamentary, or new letters of administration 
in the state tribunals of the district where 
the original suit was brought. Nothing is 
better settled than the rule, that a pei-son 
claiming under a will proved in one state can- 
not intermeddle with or sue for the effects of 
a testator in another state, unless the will be 
first proved in that other state, or unless he 
be permitted so to do by some law of that 
state authorizing such a proceeding. He can- 
not sue for the personal estate of the testator 
out of the jurisdiction of the power by which 
the letters of administration were granted, 
and upon the same principle and for the same 
reason he cannot be sued or compelled to de- 
fend a suit in any jurisdiction to which his 
authority as executor does not extend. Doe 
V. McFarland, 9 Cranch [13 U. S.] 151; Kerr v. 
Moon, 9 Wheat. [22 U, S.] 571. Devisees or 
heirs would not be bound by the decree, if 
one were made, so far as the real estate is 
concerned, for the reason that they are not 
made parties to the bill of revivor, and have 
had no notice of the proceeding. It is obvi- 
ous, therefore, if the court should render a 
decree that the complainant is entitled to the 
relief prayed for, the respondent in the bill 
of revivor would have no authority to comply 
with the order of the coiu't, and the court 
Avould have no power to enforce its mandate. 
In view of all the circumstances disclosed in 
the case, I am of the opinion that the plea 
to the jurisdiction of the court is sufficient, 
and that the demurrer must be overruled. 
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Case ITo. 9,406, 

In re MELVIN et al. 

[17 N. B. R. 543.1 i 

District Court, D. Minnesota. May 14, 1878. 

Bankruptcy — Partxeuship — Sale ix Contempla- 
tion OP iNSOLVENCT— Division of Proceeds 
— State Exe:hftion. 

Within a month prior to the commencement 
of the proceedings in bankruptcy, and while the 
firm was insolvent, a large amount of the part- 
nership property was sold and the proceeds di- 
vided between the partners, and the firm then 
offered to settle with their creditors at fifty per 
cent. One of the partners, upon receiving his 
share of the proceeds of said sale, immediately 
purchased property which was exempt under the 
state statute. Held, that under the circum- 
stances such property was not exempt, but must 

1 [Reprinted by permission.] 



be regarded as partnership assets held in trust 
for creditors. 
[Cited in Re Corbett, Case No. 3,220.] 

The firm of [William S.] Melvin & [.T. R ] 
Pox were adjudicated bankrupts March 8, 
1878, on petition filed the 20th of February 
previous. On January 22d, 1878, being in- 
solvent, a large amount of partnership stock 
was sold, and the proceeds divided between 
the partners without paying any firm debts, 
and an offer to settle with creditors at fifty 
cents on the dollar was then proposed. Fox 
immediately purchased, with the proceeds re- 
ceived by him, horses, wagons, harness, sled, 
cow, etc., which he now claims as exempt 
property under the laws of the state of 
Minnesota, and the fourteenth section of the 
bankrupt law [of 1867 (14 Stat. 522)], and 
refuses to turn over this property to the as- 
signee. There had been no dissolution until 
banki-uptey adjudication. By the statute of 
Minnesota (Rev. St. p. 489) this class of prop- 
erty, to the extent claimed, is not liable to 
execution and sale. 

Rogers & Rogers, for assignee. 
Amos Coggswell, for bankrupts. 

NELSON, District Judge. The question 
presented, is not free from difficulty. Ordi- 
narily such property, if owned by a debtor, is 
exempt under the laws of the state of Minne- 
sota, and would not pass to the assignee 
under the 14th section of the bankrupt act. 
Fox purchased it with the proceeds of part- 
nership stock received by him, with the 
consent of his partner, on a division mutually 
agreed upon between the partners. There 
was a severance of interest by the individual 
members of the firm in a portion of the part- 
nership property about one month before the 
bankruptcy adjudication; but the firm was 
insolvent, and a short time afterwards made 
an effort to settle with creditors at a large 
discount. Under such circumstances, an ap- 
propriation of partnership property of an in- 
solvent firm by one of its members to his 
own use, in equity -would be regarded void 
as against creditors, and the property, if 
found in the hands of voluntary grantees, or 
purchasei*s with notice, can be recovered as 
partnership assets. Unless the severance of 
partnership funds, and the purchase by Fox 
of the property in controversy, is a legal 
ti*ans formation from partnei-ship to individual 
exempt property, the assignee in banki-uptcy 
is entitled to it. In several cases courts 
have, in applying the maxim that exemption 
laws should be liberally construed, decided 
that the conversion of property subject to 
execution into exempt property would not 
deprive the pei-son of an exemption, although 
the property was disposed of for the pui-pose 
of investing the proceeds in that way; and 
even, in many cases, the individtial members 
of a firm have been permitted to claim ex- 
emption from the property of the finu. On 
the other hand, the decisions are more 
numerous that no exemption is allowed. I 
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should permit Pox to retain the property as 
exempt if the facts did not show a design, on 
hig part at least, with the coneux*rence of his 
partner, hy such appropriation of partnership 
property, to escape, if possible, the payment 
of partnei-ship debts. The sale of the part- 
nership stock and the division of the pro- 
ceeds, and the purchase of property sup- 
posed to be exempt and beyond the reach of 
creditors, and the offer to compromise, were 
acts done, in my opinion, for the purpose of 
compelling creditors to submit to the terms 
proposed. The exemption law was not en- 
acted foi*, and cannot be invoked to aid, any 
such transaction. I do not mean to decide 
that one partner cannot purchase property 
with funds taken from the partnership and 
charged to himself, which by law he could 
hold as exempt, although at the time the firm 
was insolvent, but only that inasmuch as 
partnership propei*ty is ordinarily a fund for 
the payment of partnership debts, a delib- 
erate intention, on the eve of bankiniptcy, 
under the conceded facts in this case, to 
place property beyond the reach of creditors, 
is an effort to pei-petrate a legal fraud which 
courts must take notice of, and the prop- 
erty must be regai'ded as partnership assets 
held in tnist for creditors. See In re Hand- 
lin [Case No. 6,018]; In re Towne [Id. 14,- 
093; In re Blodgett [Id. 1,535]; In re Booth- 
royd [Id. 1,652]. Also 39 Wis. 571; [Phipps 
V. Sedgwick] 95 U. S. 3; 22 Minn. 384; 
In re Sauthoff [Case No. 12,380]; Johnson 
V. May [Id. 7,397]; In re McKereher, 8 N. B. 
R, 410; In re Richardson [Case No. 11,776]; 
In re Bupp [Id. 12,141]; 25 aiich. 367. 

The petition of the assignee is granted, 
and the bankrupt must turn over to him the 
propeity now in his possession. 



JIELVIN (FARMERS' & MECHANICS' 
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Case 3Sro. 9,407. 

MELVIN V. LACKLAND. 

[2 Cranch, O. C. 636.] i 

Circuit Court, District of Colnrabia. Dec. Term, 
1825. 

Trial— EviDEXCE— Paper Read to Jukv— Con- 
sent OF COUKT. 

No paper can be read in evidence to the jury 
without the leave of the court. 

Mr. Coxe, for defendant, offered to read a 
paper in evidence to the jury, to which the 
plaintiff's counsel objected, 

THE COURT (MORSELL, Circuit Judge, 
absent) was divided in opinion upon its ad- 
missibility. The question then occurred as 
to the effect of this division of opinion, tliat 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



is, whether the paper should be read or re- 
jected. 

THE COURT agreed, that no paper can 
be read in evidence to the juiy, without the 
leave of the court; and as the court could 
not agree to admit it to be read, it must be 
considered as rejected. The paper was not 
read* 



Case mo, 9,403. 

MEMORANDUM. 

[1 Cranch, 0. C. 114.] i 

Circuit Court, District of Columbia. March 
Term, 1803. 

CouKTs— Sessions of— Oiumixal Tkials. 

On the first day of the adjourned session, 
Charles Dee moved for a special session, for 
the trial of criminal causes, and cited the 
acts of congress September 24, 1789 (Judi- 
ciai-y Act; 1 Stat. 73); February 13, 1801, § 
8 (2 Stat. 89); and February 27, 1801, § 3 (2 
Stat. 103). 

THE COURT ordered a special session, to 
be holden on Wednesday next, for the trial 
of criminals, and a venire for a grand jurj', 
&c. 

The adjourned term from November, and 
the special court ordered for the trial of 
criminals, were held at the same time. 



Case No. 9,409. 

MEMORANDUM, 

[1 Cranch, C. C. 159.] i 

Circuit Court, District of Columbia, March 
Term, 1804. 

CouiiTS— Sessions —Adjourned Teijm. 

The adjourned term is an extension of the pre- 
ceding session. 

The clerk had brought forward, from the 
rules held since November, all the office 
judgments in chancery cases. 

THE COURT were of opinion that such 
causes were not regularly before them, the 
next term being the next succeeding court 
after the office judgments. 

KILTY, Chief Judge, absent. 



Case ISTo. 9,410. 

MEMORANDUM. 

[1 Cranch, C. C. 253.] i 

Circuit Court, District of Cohimbia. Sept. 
Term, 1805. 

Mr. Mason's causes, which were non pressed 
at the former session of this term, were rein- 
stated upon his stating that he was confined to 
his bed by sickness in the coimtry, and unable to 
attend and to write. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 9,411. 

MEMORANDUM. 

[4 Cranch. 0. C. 337.] i 

Circuit Court, District of Columbia, 
Term, 1833. 

Courts — Special, Session. 



Sept. 



The circuit court of the District of Columbia 
cannot, at a special session for the trial of crim- 
inal causes, try a cause which was pending at 
the preceding stated session. 

A special session of the circuit court, in 
Washington county, for the trial of criminal 
causes, was holden on the 2d of September, 
1833, by virtue of the following order, made 
at the last term, on the 29th of May, 1833: 
"Ordered, that a special session for the 
trial of criminal causes, be held on the first 
Monday of September next, and that the mar- 
shal summon the usual number of giand and 
petit jurors;" and of the following clause of 
the 5th section of the judiciary act of 1789 
(1 Stat. 73;) "and the circuit courts shall have 
power to hold special sessions for the trial of 
criminal causes, at any other time, at their 
discretion, or at the discretion of the su- 
preme court;" and of the following clause of 
the act of 2d of March, 1793 (Id, 333): "That 
any special session may be adjourned to any 
time or times previous to the next stated 
meeting of the circuit court; that all business, 
depending for trial at any special court, shall, 
at the close thereof, be considered, as of 
course removed to the next stated terpi of 
the circuit court;" and the 8th section of the 
act of the 13th of February, 1801, which pro- 
vides, "That the said circuit com-ts," (that is, 
the circuit courts by that act established,) 
"shall have power, and are hereby authorized, 
to hold special sessions for the trial of criminal 
causes, at any other time or times than is 
hereby directed, at their disci-etion;" and the 
3d section of the act of the 27th of Februaiy, 
1801 (2 Stat. 89,) by which it is enacted, that 
"the said court," (the circuit court of the 
District of Columbia,) "and the judges there- 
of, shall have all the powers vested in the 
circuit courts, and the judges of the circuit 
courts of the United States." 

A question was suggested, whether prose- 
cutions, commenced at the last stated tei-m, 
can be continued to, and tried at, this special 
session; and whether process upon present- 
ments made, and indictments found, at that 
term, can be made returnable to this. 

THE COURT (ilORSELL, Cbcuit Judge, 
contra,) was, after argument, in which the 
following cases were cited and considered, 
namely, U. S. v. Hamilton, 3 Dall. [3 U. S.] 
IS; U. S. V. Insurgents of Pennsylvania [Case 
No. 15,442]; and U. S. v. Cornell [Id. 14,868]; 
decidedly of opinion that the court, at this 
special session, cannot try any cause which 
was pending at the last stated session. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case "No. 9,412. 

The MEMPHIS. 

[Blatchf. Pr. Cas. 202.] i 

District Court, S. D. New York. Aug. 20, 
1862. 

Pkizb— Appraisers — Libel not Filed — Notice — 
Claimant— Order Signed oct of District. 

1. This vessel having been sent in to the court 
as a prize, the court, on the application of the 
district attorney before libel filed, and before 
any appearance by any claimant, and without no- 
tice to any claimant, made an order appointing 
appraisers to value the prize, with the view to 
her being taken for the use of tlie government. 
After the libel was filed the claimant appeared 
in the suit, and moved to vacate the order be- 
cause it w^as made without notice to him. Meld, 
that the motion could not he granted. 

2. Property captured as prize is under the 
control of the court from the time it is delivered 
to the court by the prize-master until it is finally 
disposed of, and the filing of a libel is not neces- 
sary to give the court cognizance of the property. 

3. The fact thaC the order appointing ap- 
praisers was signed by the judge when out of 
this district is no objection to its validity. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured, ofE Charleston harbor, 
July 31, 1862, and brought into this port, by 
a prize-master, on the 4th of August after- 
wards. On the 7th of August the district 
attorney addressed a letter to the judge, then 
absent from the city, and out of the dis- 
trict, stating that no appearance had been 
given in court for the prize, and, upon the 
usual evidence, requesting, in behalf of the 
government, that "appraisers might be ap- 
pointed to value the vessel and cargo, and 
that thereupon the prize might be appro- 
priated and delivered over to the public use, 
on the deposit of its appraised value in the 
oflBce of the assistant treasurer, subject to 
the judgment and direction of the court. 
The order was signed by the judge and re- 
mitted to the disti'ict attoi'ney, and was filed 
in court on the 13th of August. By the pa- 
pers filed on this motion it would appear 
that the order so signed was received here 
on the 9th of August On the 8th of Au- 
gust the vessel and her fitments were libelled 
by the United States for condemnation as 
prize of war, and on the 9th of the month 
the claimants gave notice to the district at- 
torney of their appearance in the suit. Upon 
these facts a motion is now made to vacate 
the above order of appraisal made in this 
suit, or for such other or further order as 
may be just. No specific order is indicated 
in the notice of motion, as sought for, other 
than one setting aside or vacating the order 
formerly granted, and the exception to that 
order would seem, on the papers, to be con- 
fined to a merely technical irregularity in 
the district attorney's office in not furnish- 
ing the claimants with previous notice of the 
application. The eomrt would scarcely re- 

1 [Reported by Samuel Blatchford, Esq.] 
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gard as of sufficient force to rescind the or- 
■dei- tlie circumstance tliat a severe strict- 
ness in the mode of procedure in obtaining 
it, it'.being substantially one of course, was 
not observed. No objection of substance 
or to the merits is now interposed, either to 
the qualifications or integrity of the ap- 
praisers named, or to the amount of ap- 
praisement; and the criticism that the 
claimants were not called in to participate 
in their selection would be entitled, in such 
case, to slight weight, connected with the 
■consideration that it does not appear affirm- 
atively that the claimants actually entered 
tlieir appearance in the suit until after the 
libellants had obtained the ratification of 
the appraisers proposed. It is not supposed 
that any court would be prone to reverse 
proceedings resting upon the explicit con- 
sent and solicitation of a party in interest, 
because of the mere omission of formalities 
by him in obtaining the subject-matter of 
his pursuit, and with which no other party 
then before the court was entitled to inter- 
fere. The question of the jurisdiction of 
the court, or its competency to authorize the 
appointment of appraisers at the time, will 
be considered under the other and main- ob- 
jection raised and discussed on the counter 
motion of the district attorney to execute 
the order by delivering over the vessel to the 
use of the libellants. 

The point most strenuously urged by the 
several counsel was that the prize coiurt ac- 
quires no cognizance of a prize case except 
"by means of a libel, which causes an ar- 
rest, in law, of the property captured, and 
subjects it thereafter to judicial jurisdic- 
tion. This, it appears to me, is a manifest 
misapprehension of the state of the matter 
under the jurisprudence of the United 
States. The prize vessel and all her cargo 
^nd papers are, in the first instance, trans- 
mitted by the officer making the capture to 
the charge of the judge of the district to 
which such prize is ordered to proceed. 2 
Stat. ait. 7. The standing prize rules, fully 
•confirmed by the act of congress "relative 
to judicial proceedings upon captured prop- 
erty and the administration of the law of 
prize," approved March 25, 1862, place the 
property captured under the control of the 
court and its officers, until the final adjudi- 
cation and disposal of it by the court. The 
notion, therefore, that the prerogative pow- 
•ers of the government can be exercised only 
directly by the United States in its military 
capacity, and not at all through the courts, 
•cannot be supported under our laws. Those 
high functions are legitimately put in force 
by the instrumentality of the judiciary, in 
■obtaining, through its agency, the active use 
of the possession of prize property, which 
first vests in that department. Accordingly, 
4in order for the appraisal of captured prop- 
erty, and the surrender or transfer of it to 
governmental uses, under precautionary pro- 
visions to secure individual interests vesting 



in it, is palpably a judicial power, to be per- 
formed at the instance of the government, 
and need not, if indeed it can, be supersed- 
ed or dispensed with by a dii-ect and sum- 
mary act of appropriation of the property 
by the executive authority. 

It is not intended, in the decision of this 
case, to go beyond the facts directly involved 
in it. I accordingly hold that the order 
asked for by the district attorney was cor- 
rectly granted by the judge, on the assent, 
on the part of the libellants, to his authority 
to make it before any party was known to 
have intervened in the suit; and that, no 
objections being established against the 
competency of the appraisers, or adopted and 
confirmed by the court, in all its tei*ms, it 
be executed accordingly. This decision does 
not proceed upon the assumption that the 
judge, when out of his territorial distiict 
can, of his own option, perform functions 
strictly judicial. The act of appointing ap- 
praisers ex parte would be performed by an 
order of course, entered in the l)ook of or- 
ders within the district, and the signature 
of the judge given thereto in a neighboring 
district does no more than authenticate the 
ministerial act of the officers of the court, 
or permit them to perform it apud acta. I 
think, therefore, that this objection, as 
made, does not invalidate the signature, as 
given, or the force of the order. Order ac- 
cordingly. 

[Subsequently a decree of condemnation and 
forfeiture was entered against the vessel (Case 
No. 9,413), which decree was affirmed upon ap- 
peal to the circuit court. Id. 9,414.] 



Case KTo. 9,413. 

The MEMPHIS. 

[Blatchf. Pr. Cas. 260.] i 

District Court, S. D. New York. Nov., 1862.2 

Pkize— Blockade— Captdke — Bt whom Made— 
Whex Liable to Capture. 

1. Vessel and cargo condemned for an attempt 
to violate the blockade. 

2. A seizure of a vessel for the violation of a 
blockade is lawful, if made by a national ves- 
sel, though not made by a vessel forming a part 
of the blockading force. 

3. A vessel guilty of an unlawful trade with 
the enemy is liable to capture for the offence at 
any time during the voyage in which the offence 
is committed. 

[The Memphis was captured July 31, 1862, 
and brought into the port of New York. Ap- 
praisers were appointed upon application of 
the district attorney before any claimant ap- 
peared, and without notice, and in fact be- 
fore the libel was ffied. After the libel was 
filed, the claimant appeared, and moved to 
vacate the order appointing appmisers, be- 
cause of want of notice. The motion was 
overruled. Case No. 9,412. The case is now 
heard upon libel and proofs.] 

1 [Reported by Samuel Blatehford, Esq.] 

2 [Affirmed in Case No. 9,414.] 
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BJ3TTS, District Judge. Tlie allegation in 
the libel, liled August 8, 1862, is, tbat this 
vessel and cargo were captiu'ed as lawful 
prize July 31, 18G2, off Charleston Harbor, 
South Carolina, hy tlie United States steam- 
ship Magnolia, and sent to this port for ad- 
judication, Thomas S. Begbie and Peter 
Denny intei-vene as claimants of the vessel, 
alleging that they are British subjects, and 
owners of the vessel, which is a British ves- 
sel, and denying that she is lawful prize. 
The test oath of ownership is made by Donald 
Ci-ullisbank, her master. Theodore Andrews, 
also a British subject, claims the cargo, and 
denies that it was lawful prize at the time of 
seizure. He makes the test oath of owner- 
ship. Both claims allege that the Magnolia, 
when she made the seizure, was not a ves- 
sel employed in enforcing the blockade of 
Charleston, but was casually passing on tlie 
ocean eighty-five miles from that place. This 
point was also made on the argument Both 
of the above claims were filed September 2, 
18G2, by the same proctor. The vessel, by due 
course of Interlocutory proceedings, was ap- 
praised and delivered to the government for 
the use of the United States, and was put 
into the public sei-vice before the final hearing 
of the cause, and public sale was also made 
of the cargo, as being perishable, and perish- 
ing in fact. 

The evidence is ample and unquestioned 
that the vessel and cargo were, at the time 
of seizure, neutral property. The libellants 
claim that both are forfeitable, because the 
vessel had entered the port of Charleston on 
the preceding voyage, carrying with her arti- 
cles conti-aband of war, and also in evasion 
of the blockade, well knowing at the time 
that the port was under actual blockade by 
the forces of the United States; and that 
the cargo seized on her was laden on board 
at Charleston, and brought out with intent 
to violate the blockade of that port then ex- 
isting. 

The testimony is clear, and was unquestion- 
ed on the trial, that the cargo on the out- 
ward voyage, landed at Charleston, consisted 
largely of articles contraband of war, and 
tliat the mastei" and owners of the vessel and 
cargo well knew that the government of the 
United States claimed that the port of 
Charleston had been since May, 1861, held in 
a state of efficient blockade, and that an ade- 
quate force was stationed there to maintain 
the blockade. The documentary, notorious, 
and judicial evidence, connected with the 
points of law made by the defence, has been 
adverted to and detailed so repeatedly on 
those heads during the progress of this war, 
in the disposition of prize suits contested in 
the courts of the United States on captures 
made during the war, that it is supei'fiuous 
to make a fui*ther recapitulation of these 
points until a judgment of the supreme coinrt 
of the United States shall indicate that they 
are unsound and not warranted by law. I 
accordingly rule that the testimony taken in 



preparatorio in this suit satisfactorily estab- 
lishes that the owners of the vessel and of 
her cargo had full notice and ample knowl- 
edge, when she was fitted out in England and 
sailed therefrom on this voyage, that a state 
of war, existed between the United States 
and the sece'ded states; that Charleston was 
imder an efficient blockade by the United 
States; and that the master and owners of 
the vessel on her outward and return voyage 
intended that the ingress and egi'ess of the 
vessel to and from that port should be ef- 
fected by an evasion of its blockade. 

The point taken by the claimants, that the 
capture in this case is invalid because not 
made by a vessel actually stationed at the 
blockaded port. Is not supported by any au- 
thority produced, nor does it comport with 
any reason upholding the authority of a bel- 
ligerent to repress infractions of a blockade. 
The guilty vessel does not purge her offence 
by a successful act of fraud or deceit in pre- 
venting an arrest by the force supporting the 
blockade. Her captui-e is lawful, although 
the blockading force may be entirely absent 
from Its port when the culpable act is com- 
mitted. 1 Kent, Comm. 145. Any public 
vessel of the belligerent whose rights are vio- 
lated may be the agent or minister to ap- 
prehend the offender, though, by dexterity or 
superior speed, the culpable actor may escape 
arrest at the time or place of the perpetration 
of the wrong. The only question which 
seems to be allowed in that respect Is, wheth- 
er the capturing vessel possessed the attri- 
butes of a national ship, so as to be entitled 
to participate In prize proceeds. The Char- 
lotte, 5 O. Bob. Adm. 280; The Melomane, Id. 
50. Yet, aside from any right to a participa- 
tion in the prize proceeds, the power to cap- 
ture an enemy vessel by any national force 
at sea seems irrefragable, w^hether the liabil- 
ity of the vessel attached arises from her 
positive hostile character, or from her viola- 
tion of the belligerent rights of the captor. 
The Charlotte, 1 Dod. 220; The Donna Bar- 
bara, 2 Hagg. Adm. 373. The vessel and 
cargo ill this case were captured in flagrante 
delicto; and after the undisguised avowal 
by the officers, on their examination in pre- 
paratorio, and the open contract on the ship- 
ping articles, all recognizing the culpability 
of both voyages, with the papers on board 
verifying the reward paid to the crew for ac- 
complishing the illicit enterprise, it is not 
without surprise that the court has witnessed 
a formal issue made by the claimants on the 
justness of the seizure of the vessel and car- 
go. The legal point which has been perti- 
naciously invoked by the defence, that the 
United States public ship which arrested the 
culprit, not being stationed off the port as 
one of the blockading squadron, had no au- 
thority to make tlie capture, has no founda- 
tion in American or English prize law. A 
vessel guilty of an unlawful ti'ade with the 
enemy is liable to capture for the offense at 
any time during the voyage in which the of- 
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fence is committea. Hal. Int. Law, c. 21, 
§ 12. 

Decree of condemnation and forfeiture of 
the vessel and cargo ordered. 

Tliis decree was afBrmecl, on appeal, by the 
circuit court, July 17, 1S63. [Case No. 9,414]. 



MEMPHIS (ArPERSON t.). See Case No. 
497. 

MEMPHIS (BROOKS v.). See Case No. 1,- 
054. 



Case :No, 9,414. 

The MEMPHIS. 

[Blatchf. Pr. Cas. 656.] 

Circuit Court, S. D. New York. July 17, 1863.1 

Phize—Blockade— Intention to Rus tde Same. 

{Appeal from the district court of the 
United States for the Southern district of 
New York. 

[This case was first before the district court 
upon motion of claimants to vacate order ap- 
pointing appraisers. Motion overi-uled. Case 
No. 9,412. Subsequently a decree of condem- 
nation and forfeiture was entered against it 
Id. 9,413. It is now heard upon appeal from 
lliis decree.] 

NELSON, Oii-cuit Justice. The steamer 
Memphis was captured on the 31st of July, 
1862, by the United States sloop-of-war Mag- 
nolia, in latitude 33° 50' north, and longitude j 
78" 10' .west, about eighty miles to the east- 
ward of Charleston, South Carolina. The 
Memphis is an iron screw steamer, of 791 
tons burden, by her register, Donald Cruik- 
shank, master. She is a British vessel, and 
the cargo belongs to British subjects. Her 
voyage was, in fact, from Liverpool, Eng- 
land, to Nassau, and thence to Charleston, 
South Carolina. She left Liverpool on the 
10th of May, and Nassau on the 19th of 
June, 1862, passing the United States block- 
ading squadron, and entering Charleston, on 
the 23d of the same month. The cargo land- 
ed in Charleston consisted of eighty tons of 
gunpowder, a large quantity of rifles and 
muskets and general merchandise. She took 
on beard, at Charleston, for her return voy- 
age, some 1,500 bales of cotton and 500 casks 
of resin, which constituted her cargo at the 
time of her capture. Mr. Andrea, a part 
owner of the cargo which was put on board 
at Liverpool, says that it consisted of about 
4,000 stands of arms and 900 baiTels of pow- 
der; and that she had, when captured, 1,- 
500 bales of cotton and 400 casks of resin. 

The proofs are full to show that the master 
and Andrea, the owner of the cargo on 
board, knew of the blockade of Charleston 
at the time the vessel started for that 
place from Nassau, and intended to run it; 
and also when she left Charleston on her 
voyage home. They are too full and deci- 
sive of the criminal intent to call for any 
extended examination of them. Decree be- 
low affirmed. 

1 [Affirming Case No. 9,413.] 



Case No. 9,415. 

MEMPHIS V. BROWN (two cases). 

[1 Flip. 188; 6 West. Jur. 495; 5 Am. Law T. 
Rep. 424; 11 Am. Law Reg. (N. S.) 629.] i 

Circuit Court, W. D. Tennessee. March, 1872.2 

MOSICIPAL CORPOHATIOXS — CONTRACTS — CONDI- 
TIONS Phecedent — Payment — Intention ov 
Parties — Usreasonablb Contract — Measure 
op Damages — Negotiable Bonds. 

1. When contracts have been made, acts done, 
and labor performed in pursuance of a con- 
struction of a city charter, acquiesced in by all 
its citizens, such an interpretation will be sus- 
tained if justified by any possible reading of the 
statutes. 

2. In reference to all acts which a municipal 
corporation has power in any mode, and by any 
agency, to peiform, it may bind itself by those 
agents whom it suffers to act for it, and in the 
modes which it sanctions by its own usages. 

3. Where the charter prescribes votes of share- 
holders, citizens or directors, or other formali- 
ties as conditions precedent to the performance 
of acts, and such acts are performed without 
such formalities, third persons acting in good 
faith may presume all has been done which the 
charter demanded, and the corporation will not 
be suffered to prove its own negligence or willful 
dereliction to defraud innocent parties of their 
labor, property or money. 

4. A municipal, like a private corporation, 
may in the ordinary course of its government, 
and in the conduct of improvements it is its duty 
to execute, make promissory notes, bonds, guar- 
anties, and all other agreements necessary or 
convenient for the economical and proper finan- 
cial management of its affairs as fully as a nat- 
ural person. 

[Cited in Memphis v. Bethel (Tenn.) 17 S. W. 
194.] 

5. The mayor, city attorney and treasurer of 
the corporation having ordinarily been suffered 
to make similar agreements, may engage attor- 
neys to collect demands due the municipality, 
when its interests demand such service. 

6. If the service is in a suit in which the city 
is a party, or in which it is interested, and they 
are performed with the knowledge of the offi- 
cials, it is liable for the services in the same man- 
ner as a natural person. Judgments holding the 
contrary depend upon statutes which expressly 
piohibit such retainers. 

7. A guaranty of payment imposes an obliga- 
tion to pay at the maturity of the security, and 
the holder need not wait the result of a suit 
against the principal debtor, but may demand 
the money from the guarantor immediately up- 
on the dishonor of the paper. 

8. The payment of a less sum is not a suffi- 
cient consideration for an agreement to dis- 
charge a greater, but the Code of Tennessee al- 
ters the common law rule, and enforces such con- 
tracts when in good faith fully performed accord- 
ing to the intention of the parties. 

9. When an agreement is made by a debtor 
to deliver in full satisfaction of a large sum due, 
his notes or money for a less sum, even though 
there is a consideration for the agreement, it 

1 [Reported by William Searcy Flippin, Esq.. 
and here reprinted by permission. 11 Am. Law 
Reg. (N. S.) 629, gives only a partial report.] 

2 [Decree modified in 20 Wall. (87 U. S.) 289.] 
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must, in order to operate as a discharge, be ful- 
ly and fairly performed in all its parts, both in 
time and amount. 
[See Bank of North Carolina v. Dewey, Case 
No. 897.] 

10. Equity will not enforce the performance of 
unfair or hard or unreasonable contracts. 

11. In order to sustain a contract of settlement 
without other sufficient consideration, upon the 
ground that it was the compromise of doubtful 
claims, the doubt must be such as would arise 
in the mind of an ordinarily intelligent person 
familiar with the class of things which is the 
subject of the settlement. 

12. The measure of damages for the non-pay- 
ment of money, or the non-delivery of a debtor's 
obligations for money, is the amount due and in- 
terest, and as an almost universal rule, no col- 
lateral damages can be given. 

13. If negotiable bonds, of a class which by 
the usage of trade, are vendible in market at es- 
tablished i-ates, are to be issued in payment, ac- 
companied with a sinking fund to give them 
greater market value, such bonds are to be 
treated as if they were chattels and things in 
esse, and the damages for failure to provide the 
fund will be the difference between the value of 
the bonds as they were agreed to be made, and 
the value as they were 'in fact made. 

Suit at law was originally brought by [T. 
E.] Brown & Co. in this couii; for paving; 
subsequently the city filed its bill in equity 
against Brown & Co. in the state court, on 
the same contracts, to restrain certain collec- 
tions by Brown & Co., ai\u for an accounting. 
This suit the defendants removed to tbis 
court, and by consent of parties the subject 
of the action at law was by cross-bill united 
with this suit. The action is based upon two 
contracts made by the city with the assignors 
of Brown & Co., for street paring. Under 
the first, paving at the intersections of streets 
and alleys and opposite public ground, was 
to be paid for in cash by the city, and that 
opposite lots of private owners, by such own- 
ers, on bills to be made out by the city en- 
gineer, one-half when each section of 400 
feet was done, and the other half, in install- 
ments, due in thirty, sixty and ninety days, 
the payment of which the city guaranteed. 
Under the second eonti'act, the w^hole work 
was payable by the city, as each such section 
was done, in 6 per cent, coupon city bonds, 
running five, ten and fifteen years, guaran- 
teed by a sinking fund. [Bonds were deliv- 
ered for the work done, and were sold by the 
contractors to prosecute the work; but the 
city established no fund for their payment, 
nor paid the interest on them, and the bonds 
sold at the price of otber unsecured city 
bonds, which was less than a sinking fund 
bond would have brought, and such differ- 
ence the contractors claim ed.js After some 
work had been done, this second contract was 
modified so as to make the work opposite pri- 
vate lots payable in cash as under the first. 
After most of the work was done, when over 
balf a million dollars were due, the city 
agreed to loan Brown & Co., first §100,000, 
then afterwards $175,000 of its bonds, upon 

3 [From 5 Am. Law T. Rep. 424.] 



an agreement to secure them by pledges, and 
to return them with interest in eighteen 
months, and also to release the city from all 
liability on the contracts unless it should be 
determined by the court of last resort that the 
lot owners were not liable. Some forty thou- 
sand dollars of the bonds under this loan 
agreement were not delivered. [By the con- 
tracts the city was to collect the bills for 
paving from the lot owners, but that was 
mainly done by Brown & Co., at the request 
of the mayor and city attorney. Brown & Co. 
claimed compensation for such seivices, and 
also the reimbursement of moneys paid out 
to them to attorneys for enforcing other like 
collections.]^ 

EilMONS, Circuit Judge. 4[A distinct 
consideration cannot be given to the manifold 
objections made by the counsel for the city 
in reference to the power of the mayor, the 
treasurer, the city attorney, and other ofli- 
eials to perform various acts during the prog- 
ress of this work. That the mayor and other 
officers could not make the agreements to 
take the bonds below par, that they could 
not, under the contract order the work sus- 
pended, could not authorize the retention of 
counsel to aid the city attorney in duties for 
the benefit of the corporation, without a vote 
of the council, and various similar objections 
were elabbrately urged. 

[Deeming every one of them to refer to 
powers which the city had in some form and 
some mode full right to exercise, and being 
referred to no express statutory prohibition, 
forbidding the perfonnance in the manner 
which is shown to be usual in its administra- 
tion of this whole class of duties, we con- 
sider them aU. answered by the familiar doc- 
trine that corporations, like individuals, are 
bound by acts of those whom they have suf- 
fered to act as their agents, and by such 
modes of action with or without vote, as they 
have by common usage sanctioned as proper. 
"We repeat, after careful reconsideration, the 
doctrines in this regard contained in Hay v. 
Nashville, in the middle district of Tennes- 
see, 1871. 

[We had, in that case, the benefit of a most 
careful and learned argument The securi- 
ties of the city had been, in violation of its 
ordinances, put upon the market much below 
their par value. The court, after explaining 
to the jury the distinction between acts and 
eonti-acts, which were not authorized at all 
by the charter, and those which were so au- 
thorized, but required the performance of of- 
ficial acts in order to render them regular, 
said that the latter, even though made or per- 
formed without the formalities demanded by 
the statute, bound the corporation as to all 
parties not having actual notice as to the 
irregularity. That this principle was ap- 
plicable alike to negotiable and non-negotia- 
ble securities, to municipal as well as to pri- 

4 [From 5 Am, Law T. Rep. 424.] 
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vate corporations. Among other charges, the 
following was given: 

["It is in evidence, that, by usage, such in- 
struments have heen signed and issued by 
the officers who issued these. If you credit 
this evidence, it is sufficient to authorize you 
to find that the mayor, recorder, and treas- 
urer were agents of the corporations for this 
purpose, and competent to bind it by these 
instruments, A corporation unless restricted 
as to manner by its charter, may, by holding 
out to the public officers as clothed with cer- 
tain powers, be bound by their acts within 
the scope of the functions so equally exer- 
cised." 

[This, it was said, was at least the law of 
the national courts, and most clearly that of 
Tennessee. In the same case we excluded 
offered evidence of irregularities in the issue 
of the securities sued on. The court in that 
case relied on the following federal judg- 
ments: Board of Com'rs of Knox Co. v. As- 
pinwall, 21 How. [62 U. S.] 539; Zabriskie v, 
Cleveland, C. & C. R. Co., 23 How. [64 U. S.] 
381; BisseU v, Jeffersonville, 24 How. [65 XI. 
S.] 289; Rogers v. Burluigton, 8 Wall. [70 tJ. 
S. 654; Van Hostrup v. Madison City, 1 Wall. 
[68 U. S.] 291; Mercer Co. v. Hacket, Id. 88; 
Meyer v. Muscatine City, Id. 384; Supervisors 
V. Schenck, 5 Wall. [72 U. S.] 772; Mann v. Mi- 
ami Co., 2 Black [67 U. S.] 722; Railroad Co. 
V. Howard, 7 Wall. [74 U. S.] ^5; Mayor, etc., 
V. Ixjrd, 9 Wall. [76 U. S.] 414. A great num- 
ber of state adjudications were also cited 
and discussed by counsel in the case, which 
it is unnecessary to cite here, in view of the 
pointed character of the national and local 
state judgments in Tennessee. A small num- 
ber from the extensive list are referred to, 
only to illustrate the principle we consider 
firmly embodied in the American common 
law. It is not peculiar to the federal courts 
or those of Tennessee. The citations of 
course might be greatly multiplied. They are 
collected by Messrs. AngeU & Ames, by Mr. 
Redfield, and other writers upon this sub- 
ject, to the propositions they deem long set- 
tled, and no longer questionable. Herm. 
Estop. 512: "Corporations are bound by es- 
toppel in pais like natural persons." Trus- 
tees of Aberdeen Female Academy v. Mayor, 
etc., of Aberdeen, 13 Smedes & M. 647; 
[Supervisors v. Schenck] 5 Wall. [72 U. S.] 
772: The court says (page 782): "Excess of 
power may be ratified by express act, or im- 
pliedly by assent by acts and conduct incon- 
sistent with any other hypothesis." 

[U. S. Bank v. Danbridge, 12 Wheat. [25 
V, S.] 70: Where the law required the bond 
of the cashier to be approved by the board of 
dii*ectors, it was said practical adoption by 
action which presumed it was sufficient. 
San Francisco Gas Co. v. City of San Fran- 
cisco, 9 Cal. 469: The city officers had light- 
ed the city buildings with gas without any 
contract of the common council. The gas 
company sued for the value of the gas so 
consumed during sevex*al years. Field, 3., 
16FED.CAS.— 85 
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says: "The city is bound by its acts and 
conduct as an individual or private corpora- 
tion. It is impliedly bound, and liable when- 
ever justice demands it to be." 

[Peterson v. Mayor, etc., of New York, 17 
N. Y. 453: The suit was for plans for mar- 
ket, made at the request of a committee; al- 
though the contract of employment was void, 
the city was held liable on a ratification by 
the use of the plans. The court, by Denio, J., 
says: "The ratification may be by acts or con- 
duct inconsistent with any other supposition 
than that it is intended to own and adopt the 
acts done in its name." Quoting Kent, J., he 
adds: "The doctrine that corporations can be 
bound by implied contracts, to be deduced by 
corporate acts, without either a deed in writ- 
ing or vote, is generally established in this 
country with great clearness and solidity of 
argument," and quotes many cases. See, al- 
so, Meyer v. City of Muscatine, 1 Wall. [68 
U. S.]393; Gelpke v. City of Dubuque, Id. 175; 
Allegheny City v. JlcClurkan, 14 Pa. St 83; 
Dougherty v. Hunter, 54 Pa. St. 381. 

[In Ai-desco Oil Co. v. Gilson, 63 Pa. St. 
150, a suit for damages from the explosion of 
an oil refinery, built under the direction of 
the president of the company, without any 
special authority from the company, the 
court says: "It is their officers, having charge 
of their business, who, for all practical 
purposes, must be regarded as the corpora- 
tion itself. The same rule of liability must 
be applied to them as to natural pereons." 
See, also. Bank v. Gilstrap, ' 45 Mo. 419, 
That where there is power in reference to 
the subject generally, the city may make all 
the contracts and do all the acts an individ- 
ual may do. See, also. City of Galena v. 
Corwith, 48 111. 423; People v. City of Cai- 
ro, 50 111. 154; Blunt V. Walker, 11 Wis. 349; 
De Voss V. City of Richmond [18 Grat 338]; 
San Francisco Gas Co. v. City of San Fran- 
cisco, 9 Cal. 469; Trustees of Aberdeen Fe- 
male Academy v. Mayor, etc., of Aberdeen, 
13 Smedes & M. 647; 5 N. Y. (1 Seld.) 374; 
12 Wheat. [25 U. S.] 61. 

[Adams v. Railway Co., 2 Cold. 645, puts 
at rest all the objections in this case in ref- 
erence to the want of authority to guaran- 
tee, to issue bonds generally, to agree to pay 
counsel for the collection of paying bills, 
to sell bonds below par, and all other subor- 
dinate acts in this case, germane to, and 
proper for, the execution of the main duty 
of contracting and paying for the paving of 
its sti-eets. In that ease the city guaranteed 
the bonds of the Little Rock R. R. Co., and 
to secure them mortgaged a tract of land do- 
nated to it by the United States. The char- 
ter contained no special provision author- 
izing this action. The supreme court of Ten- 
nessee deduced the right to make the mort- 
gage and the instrument of guaranty solely 
from the implied power of the corporation. 
On page 660 they quote [White Water Val- 
ley Canal Co. v. Vallette] 21 How. [62 TJ. S.] 
424, including the citations of state judg- 
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ments, as follows: "It is well settled that a 
corporation, in the course of its ordinary 
business, may make bonds, note, mortgages, 
and drafts, except when restrained by law. 
25 Barb. 146; 1 Sand. Ch. 280; 14 Barb. 358; 
o Watts & S. 223; 4 Robb. 517; 4 B. Mon. 
423; 6 Gill & J. 323; 32 N. H. 486." 

[The citation of this clause, Including these 
judgments and the comments accompanying 
them, render it clear that the law of Tennes- 
see fully authorizes the city of Memphis not 
only to issue negotiable securities, but to 
make the guaranty in question. This judg- 
ment is equally conclusive that in this state 
the nonperformance of conditions by a cor- 
poration, necessary- to render its action regu- 
lar, will not affect parties who are not cog- 
nizant of the irregularity. On page 661, and 
onward, Zabriskie v. Cleveland, C. & O. K. Co., 
23 How. [64 U. S.] 381, is approvingly cited, as 
follows: "Corporations cannot, by their repre- 
sentations or silence, involve others in en'o- 
neous engagements, and then defeat the cal- 
culations and claims their own conduct had 
superinduced." This language is frequently 
used by the IT. S. supreme court. 24 How. 
[65 U. S.] 300; 3 Wall. [70 TJ. S.] 667, etc. 
They also cite and approve Mercer Co. v. 
Haeket, 1 Wall. [68 U. S.] 93; Board of Com'rs 
of Knox Co. V. Aspinwall, 21 How. [62 U. S.] 
539; Aveiy v. Alleghany City, Id. 365; Van 
Hostrup V. Madison City, 1 Wall. [68 U. S.] 
291. Although the case before the court was 
that of a municipal corporation, the mle was 
applied that it was estopped from setting up 
its own irregularities to defeat its apparently 
foiTual obligations- with the same vigor as if 
it were a private company. All the cases re- 
ferred to in support of the doctrine, except 
Zabriskie v. Cleveland, C. & C. R. Co. [supra], 
are also those of municipal corporations. 
Towns, counties, and cities, and railroad com- 
panies, are all, by the judgments of this state, 
put upon the footing.] * 

The city is liable to the contractors for 
the difference between the value of the 
bonds it agreed to give, and the value of 
those it did in fact give, the same as if it 
had agreed to deliver chattels, or the bonds 
of other corporations. 

The questions which have given us most 
diflBlculty, and about which from the first, we 
have had most doubt, are— can any, and, if 
so, what damages be given against the city 
for its failure to provide the sinking fund 
covenanted for in the second contract, and 
what shall be the measure of recoveiy for a 
failure to return the $2tt),000 of borrowed 
bonds? This covenant of guaranty was in- 
tended to give value to and went to the 
character of the thing it agreed to deliver in 
payment for the work performed by the de- 
fendants. It has caused us much study, and 
although we have been afforded all the as- 
sistance which able counsel could give— anx- 
ious to aid om* attempts to arrive at correct 

4 [From 5 Am. Law T. Rep. 424.] 



results, such has been the extraordinary 
pressure upon our time from other duties, 
that we are compelled to concede that our 
conclusions, however much confidence we 
have in their rectitude, cannot be sustained 
by such an argument as we should, in better 
circumstances, have been glad to present. 

Owing to the novelty of some of the appli- 
cations of principles demanded by the de- 
cree we make, we felt authorized to depart 
from those general rules which prevent co- 
ordinate judges from troubling each other 
with their judicial difiiculties. AVe have, in 
this instance, consulted several of our circuit 
and district court bretliren, and have receiv- 
ed some most valuable aid from learned 
justices of state courts of last resort. They 
were all, without exception, decided in favor 
of the general principle that damages should 
be given, and that for the failure to return 
the borrowed bonds, the measure of recov- 
ery should be the market value only. 

The measure of damages for the conver- 
sion of the note or other obligation of a pri- 
vate person, not intended for common circu- 
lation, and where there was no class of se- 
curities to which it belonged, which had by 
frequent sales acquired a market value, in 
an action by the maker of an instrument, is 
the nominal amount of par of the note or se- 
curity. The same rule applies in an action 
against the debtor, when there is a failure on 
his part to deliver his own obligations. The 
only compensation, with rare exceptions, ev- 
er given by the common law for the non-pay- 
ment of money, or the non-delivei-y of the 
private securities of individuals for money, 
is the maximum legal interest allowed by the 
lex loci contractus. 

That if the note of a private party be con- 
verted, its par value is the criterion of re- 
coveiy, Murray v. Burling, 10 Johns, 173; 
Buck V. Kent, 3 Vt 99; Decker v. Mathews, 
12 N. Y. 313; Sedg. Dam.; Evans v. K^-mer, 
1 Barn. & Adol. 528,— and many like judg- 
ments decide. There is no conflict in the 
decisions or commentators. The reason giv- 
en is, that however below its par value may 
be the security, as the subject of immediate 
sale to the wrongdoer, its negotiation has in 
contemplation of law subjected the maker to 
liability for its whole amount. This rule, 
counsel for the city say, in its proper ex- 
tension sustains the position that the non- 
deliveiy of the kind of bonds described in 
the contract, cannot create a liability beyond 
the amount which the contractors have sub- 
jected the city to pay, by the negotiation of 
the bonds they have voluntarily received. If 
the bonds in this case are to be likened to 
the notes of private persons, this position 
would manifestly conclude all claim of the 
contractors for the damages allowed by the 
master. 

That the non-payment of money, or the non- 
delivery of the debtors' own obligations for 
money, subjects to no collateral damages, and 
that the principal and interest are the limit 
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of recovery, is daimed to be the universal 
rule. 3 Pars. Cont. 214. This is too ele- 
meutary and unquestioned to require verifica- 
tion, if it is asseited only as a general prin- 
■ciple. Much reliance is placed upon its mani- 
fold applications in analogous agi-eements. 
The law, it is said, in all such cases, conclu- 
sively presumes there are no damages, he- 
cause money, being the basis of the Tvhole 
agreement, can always be obtained at the 
lawful interest. This old presumption, how- 
ever, that money is always accessible on the 
instant, and that by no possibility can injiury 
result which the statutory interest will not 
compensate, often so false in fact and fre- 
quently productive of the most substantial 
damages to the covenantee, caused by delib- 
erate wrong and gioss carelessness, has in 
modern times been frequently disregarded. 
"Where, in the ordinary conventional process 
of commerce, upon which men are authorized 
to rely, losses have occurred, impossible of 
prevention by an ordinarily careful creditor, 
and clearly anticipated by a willful or negli- 
gent defaulting debtor, the most substantial 
and compensatory damages have been given. 
The distinction between the obligation to de- 
liver a chattel and the payment of money, 
has been rejected. Courts of the very high- 
est character have set these examples. In 
Bolin V. Steward, 14 O. B. 595, 78 Bug. 
Com. Law, 595, the defendant having funds, 
against which the plaintiff drew his check, 
neglected to pay it, and the paper was pro- 
tested. In an action for non-payment, the 
jury found £500 damages. The court in de- 
ciding that substantial damages were law- 
fully awarded, although it deemed these ex- 
cessive, approbate aiarzetti v. Williams, 1 
Bam. & Adol. 423, ruling the same principle, 
and hold that although it was but a debt in 
■defendant's hands, inasmuch as the plaintiff 
was a trader, and would in aU probability be 
injured by the failm-e to pay his drafts, the 
juiy might find substantial damages. Sedg. 
Dam. (4th Ed.) 83, cites Boyd v. Fitt, 14 Ir. 
C. I/. 43, where similar damages were given 
for a breach of an agreement to keep a sum 
of money in bank and to meet punctually 
plaintiff's drafts. Defendant having absent- 
ed himself on a particular day, drafts were 
<lishonored. Special damages were given for 
the loss of an agency ^iy plaintiff, for the 
suspension of one branch of his business, and 
general injury to another tiade. Rolin v. 
Steward is cited and approved. We do not 
overlook the real spirit of these decisions. 
They do not overrule the old doctrine that 
where one private citizen owes money to an- 
other, the creditor cannot on failure to pay, 
<;laim compensation for losses in future op- 
erations, predicated upon his expectations of 
the money. The rule applicable in all other 
cases, exduding remote and consequential in- 
juries, would apply. Indeed we do not un- 
derstand that any, but the most special cir- 
cumstances, will sustain such a recovery at 
all. It is only when the probability of col- 



lateral loss is gi-eat— growing out of the ac- 
credited forms of business in so much that 
the irresistible presumptiop is, that both par- 
ties must have known and contemplated the 
results. 

We know of no decisions which have as yet 
applied even such a limited rule to any case 
where the injury resulted from the peculiar 
private circumstances of the plaintiff. In 
those cited, the injury was such as might 
be presumed ,to attend similar defaults in 
reference to ail traders, relying upon the reg- 
ular performance of a financial duty, by de- 
fendant assuming a quasi public character- 
that of banker or broker. They partake 
strongly of the nature of an action on the case 
for negligence, although strictly in form ex 
contractu, and we do not suppose they in- 
tend to place in all cases the non-delivery of 
money in the same category with that of the 
like default in relation to personal propertj'. 
In an extreme case where all the facts are 
known to the debtor, where he is, by the 
very face of the contract, by the nature of 
the subject, the amount required and the 
financial condition of the creditor or con- 
tractor, fully apprised that punctual payment 
is absolutely necessary for the prevention of 
irreparable losses, whether damages in any 
possible case could be given beyond interest, 
it is not necessary to decide. But I desire 
to say that further examination would be 
requisite if this record demanded a judicial 
answer before I would refuse to hold the 
municipal government of a large and pros- 
perous city like that of Memphis, which ought 
at least to represent its wealth, and its gen- 
tlemen to that decent degree of responsibility 
upon its lawful contracts, to which the Eng- 
lish courts have held its brokers and its bank- 
ers. The presumption of direct injury in 
cases like the present, is as forcible and gen- 
eral, it depends as little upon the exceptional 
condition of the contractor, as in the in- 
stances of traders whose checks are imlaw- 
fuUy dishonored. The contractor had as 
much right to rely upon the good faith of a 
government as upon the punctuality of a 
banker. When we take into consideration 
the magnitude of the work, the financial ab- 
surdity of supposing any man would place on 
deposit the million, necessary for its perform- 
ance, and the knowledge derived, not from 
accidental information, but deduced with ab- 
solute certainty from the nature of the un- 
dertaking, that the proceeds of preceding por- 
tions were necessary for the completion of its 
successive sections— it would seem to present 
a case quite as urgently demanding substan- 
tial damages as any of those which have 
received such in judgment, and while the re- 
. lief granted for the failure to provide a sink- 
ing fund, will not rest upon any assumption 
of a new general rule giving collateral dam- 
ages for the non-payment of money, or the 
non-delivery of a defendant's private obli- 
gations for money, still the modern refusal to 
apply the rule which upholds it, to cases not 
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■within its reason, gives us more confidence 
tliat we are not unwarrantably extending the 
principle upon which we do rely, beyond its 
true limits. The judgments which have lit- 
ened these public bonds to chattels and held 
them, even in the hands of their makers, to 
be the subjects of sale, pledge and contract, 
wholly divested of their common law features 
as mere evidences of indebtedness, have 
spmng from precisely the same commercial 
reasons and necessities as those judgments to 
which we have referred, giving substantial 
damages for the non-payment of money. 
This decision, however, Is rested upon the as- 
sumption that the subjects of the contract 
are in all their features involved in the ques- 
tion of damages, to be treated like chattels 
in possession, and the public securities of oth- 
er coi-porations or states. The rule of dam- 
ages, therefore, in reference to chattels and 
the implications of law resulting from their 
reception and use, where a warranty has been 
broken, will be applied in this case. 

We shall give the two questions of dam- 
ages for failure to provide the sinking fund 
and to return the boiTowed bonds, no dis- 
tinct consideration. The same principles sub- 
stantially govern each. The measure of dam- 
ages for the conversion of goods, or of the 
obligations of third persons, is their market 
value in all cases not accompanied with spe- 
cial injury to the owner. For the non-de- 
livery of goods or the obligations of third 
persons of the kind and value contracted for, 
it is the difference between the value of the 
chattel or bond agreed to be delivered and 
that which is in fact furnished. The follow- 
ing cases among many others sustain this 
rule in its application to the non-delivery of 
the obligations of third persons, including 
bonds, shares in corporations, bank bills, etc. : 
Shelton v. French, 33 Conn. 489 (a recovery 
was had of the difference in value between 
a bond with and without a guaranty); Cool- 
idge V. Bringham, 1 Mete. (Mass.) 552. The 
difference in value between a note with a 
genuine and a forged endorsement was giv- 
en. Not the face of the note, but its value 
as shown by the evidence. And see Struthers 
V. Clark, 30 Pa. St. 210; Henegar v. Isabella 
Copper Co., 1 Cold. 241; Simpkins v. Low, 
49 Barb. 382; Otter v. Brevoort Petroleum 
Co., 50 Barb. 247; Enders v. Board of Pub- 
lic Works, 1 Grat. 364; Smith v. Dunlap, 12 
III. 184; Baird v. ToUiver, 6 Humph. 186; 
Younger v. Givens, 6 Dana, 1; Kobinson v. 
Hurley, 11 Iowa, 410; Cleveland & P. R. Co. 
V. Kelley, 5\Ohio St. 180. See, also, Redf. 
Wills, pt. 2, p, 312, and Sedg. Dam. That 
this is the rule in the ease of the non-delivery 
of personal property, books nee^d not be cited. 
It is entirely clear. Within this principle the 
contractors claim their own case comes. If 
these bonds in the hands of the corporation 
which makes them for public sale are to be 
treated for all purposes germain to the con- 
test here, like chattels or other things in esse, 
like the bonds and securities of thix'd per- 



sons, and other public securities; if tJiey can- 
not be upon principle, and are not in fact, 
by the courts treated in any degree like the 
obligations of private individuals, where they 
refuse to deliver them according to contract, 
the same rule of damages will apply as if 
chattels were the subject of the agreement. 

It is fully conceded by the counsel for the 
contractors that no such rule could be applied, 
if the contract was for the delivery of pri- 
vate notes of citizens in ordinaiy business be- 
tween individuals. After much consideration 
we think no distinction should be made be- 
tween the contract before the court, and one 
between the same parties for the same work 
payable in the public bonds of another cor- 
poration where there has been a refusal to 
deliver those of the kind contracted for. It 
is believed the adjudications already made in 
reference to the nature of these bonds, go 
quite beyond the necessities of the present 
case. That these corporate securities, under 
seal, made payable to bearer, and intended 
for sale in the public market, are negotiable, 
in as ample and full sense as the circulating 
medium of the countiy, the following adju- 
dications which decide it in manifold applica- 
tions determine: White v. Vermont & M. E. 
R., 21 How. [62 U. S.] 575; Board Com'rs 
Knox Co. V. Aspinwall, Id. 545; Zabriskie v. 
Cleveland, C. & C. R. Co., 23 How. [64 U. S.] 
381; Woods v. Lawrence Co., 1 Black [66 U. 
S.] 386; Moran v. Commissioners, 2 Black [CT 
U. S.3 722; Mercer Co. v. Hacket, 1 Wall. 
[68 U. S.] 95; Gelpcke v. Dubuque, Id. 175; 
Dunham v. Cincinnati, P., etc., Ry. Co., Id. 
257; Van Hostrup v. Madison City, Id. 291; 
Meyer v. Muscatine City, Id. 391; Mun-ay v. 
Lardaer, 2 Wall. [69 U. S.] 110; Thompson v. 
Lee Co., 3 Wall. [70 U. S.] 327; Rogei-s v. 
City of Burlington, Id. 654; Raihoad Co. v. 
Howard, 7 Wall. [74 U. S.] 407; Campbell v. 
Kenosha City, 5 Wall. [72 U. S.] 197; Mor- 
ris C. & B. Co. V. Lewis, 1 Beasley [12 N. J. 
Eq.] 329; Morris C. & B. Co. v. Fisher, 1 " 
Stockt. [9 N. X Eq.] 667; Mechanics' Bank v. 
New York & N. H. R. Co., 3 Kern. [13 N. Y.I 
599; Brainerd v. New York & H. R. R. Co., 25 
N. Y. 496; Delafield v. State, 2 HUl, 159, 8 
Paige, 527; Connecticut Mut. Life Ins. Co. 
T. Cleveland & 0. R. Co., 41 Barb, 9; Brown 
V, Ward, 30 Duer, 660; City of Bridgeport v. 
Housatonic R. Co., 15 Conn. 502; Bulkley 
V. Welch, 31 Conn. 342; Eaton & H. R. Co. 
V. Hunt, 20 Ind. 467; Commissioners v. 
Bright, 18 Ind. 96; Junction R. Co. v. Cleneay, 
13 Ind. 161; Maddox v. Graham, 2 Mete. 
(Ky.) 79; Chapin v. Vermont & M. R. R., 8 
Gray, 575; Craig v. City of Vicksburg, 31 
Miss. 216; De Voss v. City of Richmond, 18 
Grat. 338; Mills v. Gleason, 11 Wis. 488; 
Clark V. City of Des Moines, 19 Iowa, 213; 
Bank of Ashland v. Jones, 16 Ohio St. 145; all 
these judgments assert the general rule by 
which we have preceded them. Many of 
them go further and decide that such bonds 
are to be deemed essentially chattels, and 
things in esse, and not mere choses in action. 
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Tliis has been done as often as exigencies re- 
quired it No judgment conceding their ne- 
gotiability, has denied the additional feature 
of their similitude to chattels. Pennsylvania 
alone decides differently, confessing that this 
local rule is exceptional, and at war with 
well settled law here and in England. 

It would be useful and very persuasive evi- 
dence of the conclusions at which we have ar- 
rived, to follow the numerous applications of 
this general principle through the eases 
which announce it The pressure upon the 
court and the absence of all clerical assistance 
which forbids elaborate examination, render 
this impossible; a few instances only in il- 
lustration of how fully the courts have liken- 
ed these bonds to chattels, and how substan- 
tially they have refused to apply the old rule 
of the common law, applicable to the non- 
delivery of the evidences of indebtedness of 
individual defendants, to bonds like these, 
can be referred to. If the note or other 
chose in action of a private party is pledged 
as security for a debt, the creditor, owing to 
the nature of the subject, takes only the pow- 
er of collection, not that of selling it See 
Morris, C. & B. Co. v. Fisher, 1 Stoekt [9 N. 
J. EaJ 66T; Mon'is 0. & B. Co. v. Lewis, i 
Beasley 112 N. J. Eq.] 323; Wheeler v. New- 
bould, 5 Duer, 29, on appeal 16 N. T. 392; 
Brown v. Ward, 3 Duer, 660; Garlick v. 
James, 12 Johns. 146. The reason given is 
that such securities have no market value 
like chattels, are not so dealt with in com- 
merce and that there is, therefore, no implied 
power of sale. Where bonds of a corporation 
intended for general sale, like those now in 
question, are thus pledged, this rule has been 
in vain invoked to invalidate their sale by the- 
pledge. That literally they come within this 
rule is conceded. That they are choses in ac- 
tion, evidences of indebtedness, is said; but 
of so different a nature from those included 
in the principle relied on, that they are to be 
treated like chattels, and must be subject to 
the same nile and property incidents. In 
Wheeler v. Newbould, 5 Duer, 29, on appeal 
16 N. Y. 392, in deciding that private notes 
could not be sold, they go upon reasons nec- 
essarily involving the right to do so, if they 
had the incidents of such securities as those 
before us. The following case (Brown v. 
Ward) in 3 Duer, 660, had been tried, but not 
determined, when the preceding one was de- 
cided in the superior court In the latter, the 
public bonds of a railroad company had been 
pledged and sold like personal property. The 
court sustaining the sale expressly distin- 
guished the case from Wheeler v. Newbould 
upon the ground that the subject of the 
pledge was to be treated like things in esse, 
and not like the private notes in that case. 
In Jlorris C. & B. Co. v. Lewis, 1 Beasley [12 
N. J. Eq.] 323, the company's own bonds 
were pledged to secure its own debt, and sold 
at about thirty cents on the dollar. The court 
says the bonds in the hands of the company 
making them were alike the subjects of 
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pledge and sale as were personal chattels. 
They were not to be treated like those of 
private persons. See, also, Morris C. & B. 
Co. V. Fisher, 1 Stockt [9 N. J. Eq.] 667. 
There are other similar judgments but this 
principle is undoubted. These have been par- 
ticularly noticed only to say, that every rea- 
son upon which this whole ease rests, shows 
that if the same defendant had three differ- 
ent classes of bonds— 1st, 2d, and 3d, woith 
according to the priority of their respective 
liens, 100, 75 and 50 cents upon the dollar, 
and they should make a contract for work, or 
for the purchase of engines and cars, agree- 
ing to pay therefor in theh: first mortgage 
bonds at par, and should deliver instead 
those of the third class of one-half their value 
in the market, the company would be liable 
in damages for the difference in value be- 
tween what it agreed to and what it did de- 
liver. Freed from all questions of waiver 
and unembari-assed by the old notion that in- 
terest is the measure of damages for the non- 
deliveiy of money, or a chose in action for 
money, and treating the subject of the con- 
tract as what the courts now affirm they are, 
chattels and things in esse, no plainer propo- 
sition can be stated than that the breach of 
the contract subjects the violater to substan* 
tial damages. 

Hasbruek v. City of Milwaukee, 21 Wis. 
217, Wills V. Gleason, 11 Wis. 488, Cady v. 
Watertown, 18 Wis. 322, and other similar 
cases, although not in their principle dis- 
tinguished from White Water Val. Canal Co. 
V. Vallette, 21 How. 414, and the large class 
to which it belongs, are in their facts so 
like the case before the court as to entitle 
them to special mention. In 21 Wis. 217, 
the corporation contracted to pay for a pub- 
lic work in its bonds at par. City offi- 
cials without special resolution agreed, if the 
contractors would proceed, they should have 
the bonds much below par. This modification 
was sanctioned by the court of last resort. It 
overruled manifold objections to the general 
power of the corporation to make such an 
agreement, and if it had the authority of its 
officials without formal corpoi-ate action to 
do so. A similar transaction between the cit- 
izens dealing with private notes would have 
been illegal upon many common law and 
statutory grounds. Reposing, however, upon 
the peculiar chai-aeter of these securities, it 
was held the "city might dispose of them 
at their market value. The whole treatment 
of the case necessarily includes the proposi- 
tions essential to give these contractors sub- 
stantial damages, where the corporation has 
contracted to deliver them one kind of bonds, 
and has constrained them to accept anoth- 
er. The other citations quite as forcibly, 
for our purpose here, apply the principle 
which holds these securities to be subjects of 
sale and payment by the city at the common 
price. It is well settled law, too, that when a 
citizen desires a loan of money, and makes 
his private note for the purpose of raising it, 
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that no device of sale, pledge or other collat- 
eral transfer can protect the ownership of 
him who receives it from the imputation or 
usury if taken at a price less than that which 
will allow him lawful interest. May v. Camp- 
bell, 7 Humph. 450; Taylor v. Bruce, Gilmer, 
42; 10 N. Y. 198; 9 B. Mon. 530; S Cow. 689. 
The judgments are very numerous to this 
point In circumstances identically like those 
where private paper has been held void for 
usury, a like disposition of this class of 
bonds has been held not to come within this 
nile. Municipal, railroad and other public 
and quasi public corporations, have, in nu- 
merous instances, where the sole object has 
been a loan, published and negotiated as 
such, and where no statute authorized a sale 
below par and where the question turned 
solely upon the essential and substantial 
character of the security sold, disposed of 
their bonds at rates giving the purchaser man- 
ifold the lawful interest, and it has been ad- 
judged not to be usurious. 

The point has been in all these cases di- 
rectly i-aised, and the judgment always rested 
upon the answer to the question, are they to 
be treated like chattels or like the choses in 
action of private persons? The answer has 
been that wh^e a corporation makes such se- 
curities for vendition in the market, they 
are to be treated as if it offered for sale its 
personal property, or the notes and bonds of 
other coi-porations. In White "Water Val. Ca- 
nal Co. V. Vallette, 21 How. [62 IT. S.] 414, 
mortgage bonds of the corporation reciting 
that they were intended for a loan, wore paid 
at fifty cents on the dollar to a contractor. 
It was claimed that the transaction was usuri- 
ous, but the supreme court going upon the 
nature of the securities and the transaction, 
held it to be lawful. In Morris C. & B. Co. 
V. Fisher, 1 Stockt. [9 N. J. Eq.] 667, like 
bonds of the company to double the amount 
were pledged to secure a debt In support 
of the plea of usury it was argued that it was 
but the pledge of one promise to secm-e an- 
other, that the legal consequences could not 
be different than if the whole transaction had 
been evinced by a single contract It was 
quite conceded by the learned court that had 
it so been, or had the dealing been with the 
private papa: of an individual in a like trans- 
action, it would have been unlawful; never- 
theless it was held that these public securities 
in the hands of the coi-poration which makes 
them, as well as in those of third persons, are 
to be treated like other personal property, and 
the objection was not sustained. In Bank of 
Ashland v. Jones, 16 Ohio St. 145, bonds of a 
railroad company having been guaranteed and 
sold at a price under par, and suit brought 
upon the guaranty, among other objections 
urged was that of usury. In the argument 
by which it was overruled, the court say the 
bonds in the hands of the original makers 
"are like chattels." The guaranty is sub- 
stantially treated like the warranty of per- 
sonal property, and see the cases of Cm-tis v. 



Leavitt, 17 Barb. 311, on appeal 15 N. Y. 200; 
Leavitt V. De Launy. 4 Comst. [4 N. Y.] 304; 
Tracy v. Talmage, 18 Barb. 456, 14 N. Y. 162; 
People V. Mead, 24 N. Y. 125. The argument 
and illustrations to be found in this whole class 
of judgments leave nothing for the court by 
way of analogy or extension of their princi- 
ples, in order to decide that the delivery of a 
bond of less market value, and of materially 
a different character from that agreed upon, 
subjects the corporation to damages. The 
case comes within the conceded truism that 
the measure of recovery for the breach of an 
express warranty in the sale of personal chat- 
tels is the difference between the value of the 
thing as warranted and its value as actually 
delivered. Numerous decisions, many of 
which are obligatory upon this court, deter- 
mine principles which we think brings the 
subject of this contract within the rule. That 
in this case the city should respond in dam- 
ages in justice to the contractors, is apparent 
from the fact that upon a resale of some of 
these bonds with like warranty these very 
defendants were held liable to this measure 
of damages. Callanan v. Brown (1871) 31 
Iowa, 333. 

In the hurried examination we have been 
compelled to make, we find but one case of 
the exact application we make of these prin- 
ciples to the question of the liability of the 
contractors, for the bonds loaned, though we 
can affirm with much confidence there are 
others. In Tracy v. Talmage, 18 Barb. 456, 
14 N. Y. 162, the state of Indiana sold its 
own bonds to a trust company. The sale was 
held void for illegality, but the company was 
held liable to the same measure of damages 
as if it had disposed of the bonds without any 
contract The court below decreed their pay- 
ment at par. The superior court modified the 
judgment in this respect and held their mar- 
ket value to be the true criterion. The case 
is one of the most elaborately argued upon 
the question of illegality to be found in the 
books. -That of damages was not fully dis- 
cussed, but from the character of the counsel, 
its re-argument in the court of appeals, tlie 
modification of the decree in that court upon 
this very point, it is very high evidence of the 
law that where such securities are converted 
the measure of recovery in a suit by the 
maker is their market value and not as in the 
like case of the private note ot an individual, 
the sum which he may be ultimately com- 
pelled to pay. The different rules are nat- 
urally adapted to probable financial conse- 
quences of the act or omission complained of. 
The private citizen has ch-culating no class of 
securities having a well known price, and 
which, in theory and fact, he can, at any mo- 
ment, purchase at market standard. If his 
note is borrowed and not returned he must 
pay its amount If the bonds are converted 
or withheld which have an established price 
at which they are in fact purchasable, no pos- 
sible injm*y beyond it can result from with- 
holding them. Every familiar rule regulating 
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the right to damages, that which stops at the 
limit of loss but gives all -which the real loss 
is, will sustain both branches of this portion 
of our decree. They will compensate for re- 
fusal to deliver the more valuable bond 
agreed upon by the city, and will restrain its 
recoveiy to the value in the market of what 
it loaned and what it can still purchase for 
the sum allowed by the master. 

4 [The acceptance and sale of the bonds 
was not a waiver of the claim for damages. 
The guaranty in this case is not technically 
a warranty of the bonds. It is for the per- 
formance of a collateral act affecting their 
value. The legal and financial consequen- 
ces, however, are precisely the same as if 
the city had. warranted the bonds to be of a 
particular character. Their treatment, there- 
fore, has been and will be the same as if they 
were the special subjects of the guaranty. 

rWe are refeiTed to no decision giving any 
countenance to the position that mere ac- 
ceptance and use by the contractors is per 
se a waiver of the breach of warranty on 
the part of the city. Counsel have not re- 
lied upon them, but there are a few deci- 
sions holding that in action for the price of 
goods sold with a warranty the defendant 
could not show the breach if he had ac- 
cepted the property, and a few commen- 
tators, misapprehending them, have erro- 
neously supposed they rested upon the 
ground of waiver, and that there could be 
no recovery in any form for a breach of 
warranty after a voluntary appropriation of 
'the subject Those judgments, however, an- 
nounce no such rule; but, on the contrary, 
some of them expressly, and aU of them 
impliedly, concede there may be a cross 
action for the damages, notwithstanding- the 
acceptance and use. The decisions say only, 
that under the general issue, in an action 
upon a conti-act, there could be no partial 
defense. It is a mere question of pleading 
and form of action. 

[The general doctrine that the vendee of 
personal property with warranty may main- 
tain an action for the breach, notwithstand- 
ing he has accepted and used it, is well es- 
tablished in this country, and especially in 
the federal courts. Withers v. Green, 9 
How. [50 U. S.] 213; Benjamin v. Hillard, 
23 How. [64 XT. S.] 149; Lyon v. Bertram, 
20 How. [61 TJ. S.] 150. Numerous similar 
cases are found in the circuit courts. It is, 
however, by no means peculiar to the na- 
tional jurisprudence, for in its earlier his- 
tory, there being some decisions tending the 
other way, they adopted the rule we have 
announced, because it was supported by so 
many state adjudications. Every American 
treatise announces the rule which is applied 
in the following judgments. They decide 
and illustrate the principle that waiver is a 
question of fact, depending upon the circum- 
stances of each case, and that the law will 

4 [From o Am. Law T. Rep. 424.] 



not presume a waiver where it is not clear 
that the parties intend one. Kellogg v. 
Denslow, 14 Conn. 411; Reed v. Randall, 29 
N. Y. 358; Muller v. Eno, 14 N. T. 598; Bor- 
rekins v. Bevan, 3 Eawle, 23; Osgood v. 
Lewis, 2 Har. & 6. 496; Hastings v. Lever- 
ing, 2 Pick. 214; Field v. Einnear, 4 Kan. 
476; Babcock v. Trice, IS 111. 420; Coolidge 
V. Brigham, 1 Mete. [Mass.] 547; Fielder v. 
Starkin, 1 H. Bl. 17; Buchanan v. Parnshaw, 
2 Term R. 743; Hey worth v. Hutchinson, L. 
B. 2 Q. B. 447; 1 Pars. Cont (5th Ed.) 591; 
Benj. Sales, 463, 522, 673, et seq.; Sedg. 
Dam. (4th Ed.) 319. 

[Within the rule of these cases, the accept- 
ance and use of these bonds must either have 
ben sold or the work must have stopped. 
It is an irresistible inference from the proof 
that every city official knew the rate at 
which they were being disposed of — one ut- 
terly ruinous to the contractor, if he was 
to have no remedy for the city's default. 
So far from the circumstances under which 
the parties acted indicating an intention on 
the one part, or expectation on the other, of 
waiver, the presumption is much stronger of 
an understanding that they would be sold 
at a discoimt and the loss made good.] * 

There is one objection to this limited 
measure of recovery by the city which de- 
serves notice and which could not well be 
dealt with in other" connections. It was 
said by the corporation's counsel that what- 
ever other powers the city might exercise 
and howsoever its officers without vote 
might bind it in the ordinary and accus- 
tomed course, at least there was no power 
anywhere in the charter to make its bonds 
for the purpose of loaning them to third per- 
sons, and such a loan, upon the face of the 
papers, this transaction was. As a general 
proposition, if it were simply a loan and no 
more, I should say counsel are right. Pew 
such corporations have any power of mak- 
ing negotiable securities solely for the pur- 
poses of loan and circulation. But here, al- 
though called a loan, being made to its own 
creditor and in furthei-anee of an object it 
was its duty to promote, it would seem 
quite clearly beyond the reach of any such 
objection. It is, however, wholly immate- 
rial here, because if illegal then, as is de- 
cided in the case of Tracy v. Talmage, just 
cited, the contract being void, the defendant 
will be held to have wrongfully converted 
the bonds and the measure of recovery be 
what is here allowed, their market value. 
Although quite in another connection, and 
having reference to a matter before disposed 
of, we add that if this point is well taken, 
if the contract of loan is void for illegality, 
it necessarily renders also void the release 
which is a part of it. If void in pai-t. It is 
so, of course, in whole. 

It is to be regretted that a novel applica- 
tion ot general doctrines, one believed to be 

4 [From 5 Am. Law T. Rep. 424.] 
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beneficial in all its rightful limitations, 
should for the first time come before the 
court in circumstances well calculated to 
startle a conservative judgment and chal- 
lenge the severest criticism of the principle 
Tvhich allows such damages at all. We have 
endeavored, however, to disregard the ac- 
cidents of this record, and not to be deterred 
from an assertion of what was thought to 
be a right rule, because in the instance be- 
fore us the proof forces a decree beyond 
what (had there been a fit administration of 
the city finances,) ought to have resulted 
from similar defaults. There should with 
public confidence in the integrity and intelli- 
gence of the municipal government, be no 
such extraordinary difference in price as 
the witnesses establish. The city, for some 
reason, introduced no testimony whatever 
upon the difference in market value between 
bonds secured by a sinking fund and such 
as were delivered in their stead. It may be 
true, that such was the reputation of the 
city government, that no counter proof upon 
this point would have varied results; still, 
so far as the amount of damages is con- 
cerned, it would be more satisfactory to know 
whether such a consciousness withheld the 
efforts or a reliance upon the doctrine that 
the whole inquiry was immaterial. That a 
superior court will adopt our views, we are 
not confident; but being certain that at an 
early day the general principles upon which 
we rely, must be adopted into our law, we 
have not hesitated to declare it now, al- 
though no precedent precisely applicable has 
been found for our decree. 



[NOTE. Upon appeal to the supreme court 
the decision in tnis case was reversed as to the 
amount to be recovered, several of the items 
being stricken out. 20 Wall. (87 U. S.) 289. In 
accordance with the mandate of the supreme 
court a decree was entered in lie circuit court 
for $292,133.47 and costs. Execution was is- 
sued and returned nulla bona. The plaintifE 
then filed his petition for mandamus to compel 
the city of Memphis to levy a tax sufficient to 
pay his judgment. Upon a hearing the writ was 
issued (case unreported). This decision was af- 
firmed by the supreme court 97 U. S. 293. 
See, also, collateral appeals, Id. 284, 300. Sub- 
sequently the case was again heard in the cir- 
cuit court upon the petition of the plaintiff for a 
writ of mandamus compellinfr an additional 
levy. The writ was granted. Case No. 2,020.] 
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"Where perishable cargo is sold hy the 
master on the consignee's refusal to re- 
ceive it, the vessel owners may recover 
from the shippers full stipulated freight, 
less net proceeds from the sale of the car- 
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members living outside the distriat, and 
having no place of business therein 875 

The federal courts have jurisdiction of a 
suit to set aside a contract upon grounds 
created by the bankrupt law. and will en- 
tertain jurisdiction to prevent tbeir ofhcers 
being nlaeed in unreasonable jeopardy. ... 503 

A district court of another district than 
that in which the original petition was filed 
may make all lawful orders and decrees in 
bankruptcy as to persons and property 
within the reach of its process and out of 
the reach of the process of the other court. 103 

Under the act of 1841, the district court 
has jurisdiction to enjoin a creditor within 
its territorial jurisdiction from prosecuting 
suits therein, and in other states, affecting 
the nronerty of the bankrupt 874 

The circuit or district court of the dis- 
trict in which the bankruptcy proceedings 
are pending, and only such courts, can en- 
join the prosecution of a suit in a state 
court of another state, commenced after 
the bankruptcy proceedings are instituted. 769 

The circuit court of one district, in a suit 
by an assignee appointed by a district court 
in another state, cannot enjoin a suit to 
foreclose a mortgage in the state court of 
a third state 769 
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"Whether process in bankruptcy can he 
rightfully served on parties interested out- 
side the district in which the bankruptcy 
proceedings are instituted, query 769 

In the collection and distribution of the 
effects of the bankrupt, the circuit court 
has concurrent jurisdiction with the district 
court 253 

The circuit court has jurisdiction in all 
cases where a suit is brought by or against 
the assignee in bankruptcy 253 

The district court has no power to de- 
termine by summary proceedings the TaMi- 
ty of the title of a general assignee for the 
benefit of creditors 857 

Commexicemeiit of proceedings — 'Volun- 
■tary baul^mptcy. 

Where the interlineations in a petition are 
small and not such as affect its sense, the 
decree will not be denied on that ground. . 540 

The petition and schedules may be veri- 
fied by the debtor's attorney, if he is a 
notary public .11(52 

^— Involuntary "bankruptcy. 

The dissolution of a firm does not afEect 
the right to file a petition against the mem- 
bers of the firm as partners 89 

If the requisite number of creditors join 
in a petition against a firm, they need not 
all be firm creditors 1109 

The receipt by a creditor of part of his 
claim will not preclude his filins: a petition 
if he offer to bring such payment into the 
registry of the court 699 

Where it appears that the claims of cred- 
itors alleged to exceed $250 each did not 
amount to such sum, held, that the petition 
was defective, but might be amended to 
conform to the facts 210 

A statement in the petition, upon belief, 
without averring either knowledge or infor- 
mation, thait petitioners constitute the re- 
quired number and amount, is suflicient. 
(Act 1867, § 39, amended June 22, 1874, 
§ 12.) 634 

The oath to such petition may be in the 
form prescribed in form No. 54 634 

A deposition as to acts of bankruptcy, in 
an involuntary proceeding, cannot be 
amended 1218 

The omission of the commissioner who 
took the deposition in proof of debts to sign 
the jurat may be supplied 210 

Objections to the verification of the peti- 
tion are waived by taking issue thereon 
and demanding a jury trial 323 

Acts of bankruptcy. 

One whose mind is so unsound as to be 
wholly incapable of managing his affairs 
can commit no act by which he can be 
forced into bankruptcy against the objec- 
tion of his guardian 927 

A fraudulent chattel mortgage on the 
bankrupt's stock of goods, made with in- 
tent to hinder, delay, and defraud creditors, 
is an act of bankruptcy 210 

The use of property of an insolvent firm 
to pay debts not of the firm is an act of 
bankruptev, though each partner is liable 
for the debt 1109 

A note and a duebill given for money 
loaned to a manufacturing company, pay- 
able on-demand, are not "commercial pa- 
per," within the meaning of section 39, 
Act 18G7 16 

The objeot for which the money was bor- 
rowed cannot affect the character of the 
instrument given as evidence of the indebt- 
edness 16 

Accommodation paper signed by sL trader 
is not his commercial paper under the 
amendment of 1874 192 

Suspension of payment of a negotiable 
note given by a retired trader for a trade 
debt is not an act of bankruptcy 192 
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Benewed commercial paper stands on the 
same footing as the original paper 192 

The stockholders of a trading corpora- 
tion having agreed to lend it money, one 
"ave his note, which the company indorsed 
and agreed to provide for at maturity. It 
failed to do so, and the promisor paid it 
within 14 days. Held, not an act of bank- 
ruptcy by the corporation 1067 

Susoension of payment of a note, liability 
on which is contested, is not an act of bank- 
ruptcy 24G, 639 

The suspension of payment of a single 
piece of commercial paper, where the debt- 
or supposed he had arranged for an exten- 
sion, is not an act of bankruptcy. 240 

A single act of stopping payment of nego- 
tiable paper for 14 days is prima facie an 
act of bankruptcy 323 

A person who guarantied paper given by 
partners in settlement of their indebted- 
ness, and subsequently became a partner 
with them, cannot be made a party to 
bankruptcy proceedings founded on non- 
payment of such paper 642 

Failure of a stockholder to object to the 
giving of a mortgage to secure another 
stockholder for advances lidd to estop him 
from setting up the mortgage as an act of 
bankruptcy 1067 

"Warrant; Arrest: Sail. 

On application for a provisional warrant 
and order of arrest of the debtor under sec- 
tion 40, Act 1867, a separate petition, 
supported by affidavits of persons having 
knowledge of the facts; should be filed, 
where the facts are not stated in the peti- 
tion of the petitioner's own knowledge. . . . 210 

The provisional warrant does not author- 
ize the marshal to take possession of prop- 
erty, the legal titie to which has passed 
to a voluntary assignee of the bankrupt. . 569 

Such property will be restored to the 
voluntary assignee, on petition by him, only 
on condition of his releasing the marshal 
from all damages, and his agreeing not to 
dispose of the same except with the ap- 
proval of the bankrupt court 569 

The marshal is responsible for seizing 
property not belonging to the bankrupt, and 
the petitioning creditors who have indemni- 
fied him are bound to defend a suit by the 
claimant 764 

An action of debt lies upon a bond given 
by a bankrupt conditioned for his appear- 
ance in court from day to day agreeable to 
its order 695 

What amounts to a breach of the condi- 
tion of such bond, and the damages recov- 
erable thereon. 695 

Schedule. 

Every article of family stores and wear- 
ing apparel, generally described, need not 
be set out 540 

Adjudication. 

An adjudication may be made against 
one partner only, upon a partnership debt.l32S 

There is no legal fraud in procuring an 
adjudication on involuntary proceedings, un- 
less it should be followed by a discharge 
which could not be had in voluntary pro- 
ceedings 1109 

Where a member of an insolvent firm has 
been adjudicated a bankrupt, his assignee 
takes all the effects of the firm 251 

An adjudication of bankruptcy, had after 
due service by publication, is final, and will 
not be set aside on petition of the bankrupt 
and creditors disputing the allegations of 
the petition in bankruptcy 218 

A creditor seeking to vacate an adjudica- 
tion must use due diligence. A delay of 
nearly a year by one who did not oppose 
the banki-upt's discharge hdd laches 1281 
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Adjudication ordered annulled on the as- 
sent in writing of all known creditors ..... 382 

Meeting; of creditors: Kotice. 

Proceedings at a meeting held on 
Thanksgiving day not set aside where no 
one was injured thereby 122 

Assignee— lEJlection, appointment, and re- 
moval. 

The bankrupt may object to the confirma- 
tion of assignees 122 

An assignee must give a special bond in 
each case where a bond is required; a gen- 
eral bond is not authorized 85 

An assignee, clerk of the bankrupt's at- 
torney, who is charged with mismanage- 
nioiit, and whose removal is asked by the 
creditors, will be removed, but he will be 
protected against costs, where it appears 
that he act^ in entire good faith 546 

Rights, dnties, and lialiilities. 

The property and rights of the bankrupt 
are vested in the assignee by relation from 
the time of filing the petition in bankrupt- 
cy ;. f 253 

' "When a parcel of the bankrupt's land is 
wholly absorbed by the first lien, the as- 
signee is under no duty to ascertain the 
validity of subsequent liens 1147 

Suppression of material facts by the as- 
signee while obtaining authority from the 
court to make a contract to pay counsel 
one-half the gross recovery in a cause 
makes the contract invalid, but a reasonable 
sum will be allowed 1223 

discharge. 

The court may set aside a discharge of 
the assignee, which has inadvertently 
found its way into the court files, and order 
him to proceed 1223 

Property of "banirnpt — Custody and con- 
trol. 

A provisional assignee will not be ap- 
pointed unless the court is satisfied that it 
is necessary for the protection of the prop- 
erty, and that it will inure to the benefit 
of all the creditors.. 593 

The removal of the debtor's goods in ful- 
fillment of an existin<r contract, made long 
before the commencement of the bank- 
ruptcy proceedings, is not suflacient ground. 593 

A receiver will be appointed for property 
incumbered by liens before the court for 
adjustment, although the bankrupt has re- 
linquished possession to a prior incumbran- 
cer 262 

On breach of the condition of a bond 
jnven, pursuant to an order of the court, 
for the forthcoming of property, which the 
bankrupt is allowed to retain, the court may' 
proceed against the sureties by summary 
petition 1262 

Such a proceeding is not barred by the 
fact that the assignee previously brought 
a suit at law on the bond, resulting in a 
verdict for defendant, which was set aside 
and a new trial granted 1262 

' £xenLptious. 

The approval by congress of the new 
constitution of North Carolina did not oper- 
ate as an amendment of the bankrupt law 
with respect to exemptions therein provided 
for 239 

Househould furniture and other articles 
are exempt, though taken under execution 
before commencement of the bankruptcy 
proceedings SoO 

Where a conveyance of the homestead 
has been set aside at the suit of the as- 
signee, the homestead rights remain, and 
the assignee holds subject to them 90 

Where property of an insolvent firm was 
sold within a month of the commence- 
ment of the proceedings, and the proceeds 
divided, and one partner, with his share. 
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piirchased property exempt by the state 
laws, held that it was not exempt, but must 
be deemed partnership assets 133S 

In Ohio, a head of a family, who has no 
homestead, and all of whose personalty is 
covered by a chattel mortgage, is entitled 
to an exemption of $500, out of the pro- 
coeds of such personalty 120T 

The head of a family owning a single 
piece of real estate, mortgaged by himself 
and wife for more than its value, is not, 
after condition broken, the owner of a 
homestead, under the laws of Ohio 1207 

The exemption is not allowable until 
after the bankrupt has passed his last ex- 
amination .1080 

— — Ziiens. 

A judgment creditor in North Carolina in • 
1867 issued execution, but obtained no 
levy, because enjoined by the military com- 
mandant Junior judgment creditors after- 
wards made a levy, and, the debtor having 
become bankrupt, the land was sold by 
the assignee free of incumbrances, pur- 
suant to an agreement with the sheriff. 
Held, that the senior judgment creditor had 
no lien by which he could claim pact of 
the proceeds 1304 

No lien can be created by the bankrupt 
or by a judgment after the time of filing 
the bankrupt's petition 28S 

A levy made on goods in the hands of an . 
assignee under a general assignment for 
creditors, subsequently set aside as in fraud 
of the act. creates a valid lien 41, 282" 

A judgment obtained bona fide before 
the petition is filed is a valid lien. (Act 

1841, § 2.) 285 

. A lien given by the lease on specified 
property on the demised premises is valid 
against the lessee's assignee in bankruptcy. 252" 

The issuing of a fi. fa. upon a judgment 
in 1861, after the lapse of a year, lieUt not 
to create a lien on realty in North Carolina 151 

The district court cannot go behind a 
judgment of a state court and inquire into 
the consideration of the debt upon which 
it was founded 225- 

A creditor attaching lands of the bank- • 
rupt in a state court over four months be- 
fore commencement of the proceedings may 
proceed to judgment and execution unless 
the assignee intervenes 1147 

A mortgage given on both land and per- 
sonalty will be enforced as to the land first, 
where there are other liens on the personal- 
ty. 280- 

The federal court will not take jurisdic- 
tion where the liens on the bankrupt's prop- 
erty will more than absorb it 283'- 

Sale. 

It is not the duty of the assignee to peti- 
tion the court respeGting the sale of incum- 
bered property, unless he believes it will 
produce a fund in excess of the incumbran- 
ces 1304 

A sale by the assignee withoiit an order 
of court is subject to all lawful incumbran- 
ces 1304 

A sale by the assignee free from all liens 
will not divest liens of judgments not speci- 
fied in the petition or order of sale. 107 

A simple confinnation by the court is not 
a ratification of the act of the assignee in 
excess of his authority 107 

Nor does the presence of the judgment 
creditor at the sale estop him, where there 
was no authority to sell clear of his judg- 
ment 107 

A sale of incumbered land free of the in- 
cumbrances, without notice to the lien 
creditors, may be set aside by the court on 
petition of such creditors and notice to the 
purchaser-3 526- 

Tlie vohiutai-y assignee has no right to 
buy of the marshal a st-ck of gjods ordered 
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by the court to be sold as likely to deterio- 
rate, and such sale will be set aside on 

motion of the assignee : 700 

Where mortgaged personalty of an ab- 
sconded banlirupt was sold by agreement, 
under order of court, and the proceeds paid 
into court, held, that the right thereto, as 
between the mortgagee and assignee, must 
be determined by a petition for distribution, 
and not by suit 10S4 

Proof of debts^'WIiat is provable. 

A debt not due at the time of the bank- 
ruptcy cannot be proved under the act of 
1800 765 

Rent payable monthly under a lease is not 
provable tor any time subsequent to the fil- 
ing of the petition 1205 

A claim founded on a judgment recover- 
ed after commencement of the proceedings, 
without leaye of the bankrupt court, is not 
provable • 1221 

The running of limitation against claims 
is arrested by the filing of the petition, and 
the suspension continues so long as there is 
a fund to distribute 1221 

Money advanced by a firm to a member 
beyond his share of the capital is a sepa- 
rate debt of the firm against such member, 
and the assignee of the firm,may prove it. . 240 

If there is any joint fund, however small, 
even if purposely created by separate cred- 
itors by purchasing worthless partnership 
assets, partnership creditors cannot prove 
against the separate estate concurrently 
with separate creditors '. 929 

A holder of different notes, all made for 
partnership debts, but some executed by the 
firm, and indorsed by the partners, and oth- 
ers made by individual partners, may prove 
the former against the firm, and the latter 
against the individual, assets 1277 

The assignee cannot prove against the sep- 
arate estate of a partner for moneys with- 
drawn by the latter from the firm without 
fraud against his copartners, though with 
knowledge of insolvency of the firm 1209 

When a debt from one partner to a bank- 
rupt firm was incurred by the consent or 
privity of the other partners, proof of the 
joint creditors against the separate estate 
will not be admitted , 82 

Where there is a surplus in the hands of 
the assignee after paying all other creditors 
in full, he cannot object to proof of a claim 
by a judgment creditor from whom he has 
recovered the amount collected on his judg- 
ment 132 

Secured debts. 

A firm creditor, whose debt is secured by 
pledge of individual property, is bound, on 
request of the individual creditors, to prove 
his whole debt against the joint assets . . . 1208 

Set-off. 

A creditor may set off notes of the bank- 
rupt purchased with knowledge of his in- 
solvency, but before the filing of a volun- 
tary petition 1154 

A debtor buying a claim against the 
bankrupt after known insolvency and con- 
templated bankruptcy cannot set it off 
against his debt 1149 

The acceptor or indorser of a bill of ex- 
change, who pays it after the bankruptcy 
of the drawer, may offset the same against 
the bankrupt's assignees, if the debt was 
subsisting when the action was brought. . . 765 

A bond due from a bankrupt to defendant 
cannot be set off against defendant's note 
to a third person, assigned to the assignee 
in bankruptcy after commission issued .... 154 

■ Procedure. 
Proof of claims may be filed after an 
order discharging the assignee has been set 
aside and tHe assignee ordered to proceed. 1221 
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The claim of a broader lien than the facts 
warrant will not affect the actual lien of 

the creditor 225 

Infornaality in proofs will not avail where 
the creditor, as a witness, has sworn posi- 
tively of his own knowledge 225 

AIIoTvaxLce or rejection, of claim. 

The whole claim will be rejected where 
an invalid part is intentionally included by 
the creditor 780 

The register cannot order or permit the 
withdrawal of proof of a debt after he has 
passed upon it, and allowed, certified, and 
transmitted the claim to the assignees . . . 151 

Paynnent of debts: Priority: Dividends. 

A claim by the warden of a state prison 
for the price of goods sold as the state's 
agent is entitled to priority. 1331 

The individual and firm creditors have 
the primary right to resort to the respec- 
tive estates 240 

. A debt due by one partner for money ad- 
vanced to him by the firm cannot be en- 
forced for the use of the creditor copart- 
ners until all the joint creditors are fully 
satisfied, though provable as a separate 
debt of the firm 240 

Real property purchnsed with partnership 
funds is to be treated a& personalty, and 
judgment creditors have no prior lien there- 
on 782 

Firm and individual creditors are paid 
"ari passu out of the« separate estates of 
the partners, where the joint estate is all 
expended in payment of costs 82 

Where lands are sold by the assignee 
free of incumbrances, pursuant to an agree- 
ment with a sheriff who had levied execu- 
tions thereon, the execution creditors are 
entitled to payment from the proceeds 1304 

Examination of banlirupt, etc. 

A judgment creditor may refuse to be 
examined in relation to a question of usury 
in a debt for which the judgment was ren- 
dered 225 

Original papers referred to in the bank- 
rupt's deposition, and annexed thereto, can- 
not be withdrawn from the files at the 
option of the bankrupt 315 

A bankrupt summoned by a creditor to ap- 
pear as a witness is not entitled to witness 
fees ai5 

Adjourning or certifying questions to 
pourt. 

On the adjournment into court of the 
question of granting a new trial, the whole 
case must be brought fully before the court. 790 

Whether the bankrupt is entitled to a dis- 
charge is a question which cannot be cer- 
tified to the court by the register 1191 

Costs: Fees: Disbursements. 

The petitioning creditor is entitled to his 
costs and reasonable expenses in procuring 
the adjudication, but not to compensation 
for his personal services 1274 

A docket fee of §20 is only allowable in 
involuntary cases, and where there has 
been a denial and jury trial .1274 

The register is not entitled to the fee of 
one dollar for making an order for the ex- 
amination of the petitioner in bankruptcy 
on application of a creditor 148, 228 

A creditor applying for an order for the 
examination of the bankrupt must pay the 
register's fees for taking the bankrupt's 
depositions both on direct and cross exam- 
ination 148, 228 

Considerations stated which govern addi- 
tional allowances to assignees in bank- 
ruptcy under general order No. 30 as 
amended 675 

Compensation allowed attorneys employed 
by the bankrupts who procured the dis- 
charge of a warrant of arrest against one 
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of the bankrnpts and prepared the schedule 
and inventory required by section 41, Act 
1867 659 

The rent of leased premises in which was 
a stock of goods in. the possession of the 
marshal until the appointment of the as- 
signee is not payable out of the estate. — 126 

An assignee under a general assignment 
for creditors made by an insolvent debtor, 
subsequently set aside, Jidd entitled to his 
disbursements 41 

On ei^amination of the bankrupt, at the 
instance of a creditor, the bankrupt must 
pay the e^ense of taking down statements 
made in his own behalf, after the examina- 
tion for the creditor is finished 1302 

Dischaxge — ^Proceedings to obtain. 

Failure to apply within a year after ad- 
judication prevents discharge 8S1 

Adjournment of the examination of the 
bankrupt warrants adjournment of proceed- 
ings on an order to show cause why dis- 
charge should not be granted. 1194 

On application after 60 days from the ad- 
judication, the notice, form No. 52, need 
be served only on creditors who proved their 
debts, though containing a notice of the 
second and third general meeting of cred- 
itors 150 

It is not necessary, in such case, that the 
request of the assignee, form No. 28, should 
be furnished the register 150 

On withdrawal of specifications in oppo- 
sition, the bankrupt must take anew the . 
oath required by section 29, Act 1867 146 

Payment of creditors' counsel fees does 
not show procurement of their assent by a 
pecuniary obligation, where they have pre- 
viously announced that they would not op- 
pose discharge 1193 

— ^ Proceedings in opposition. 

A creditor who has not entered his op- 
position and filed his specifications within a 
proper time and according to rule cannot 
oppose the discharge 352 

Creditors will not be allowed to inter- 
vene, after the return day, to prosecute 
specifications filed by a creditor whose 
claim was stricken out after the filing of 
such specifications 36 

Leave to amend defective specifications 
will not be granted on application after 
lapse of a month from the granting of the 
discharge 15C 

An allegation of destruction, mutilation, 
and falsification of papers is defective, un- 
less an intent to defraud creditors is aver- 
red 857 

Specifications of opposition merely char- 
ging concealment, transfer, etc., of prop- 
erty, without specifying the property, are 
too vague 1192 

A specification of opposition stating that 
the bankrupt procured the assent of certain 
creditors, without stating that he did so by 
means of a pecuniary consideration, is in- 
sufficient 1192 

— — Acts barring. 

Fraud consummated under an assign- 
ment for benefit of creditors before, :>>id 
not in contemplation of, the passage of the 
act (1841), does not bar a discharce 89 

Loss of property by gaming will bar a 
discharge, though it was acquired by gam- 
ing 827 

One buying and selling stocks through 
brokers is not a merchant or tradesman, 
and may be discharged, though he has kept 
no books of account 857 

Discharges cannot be granted where the 
entries of receipts and disbursements in 
the cash books are unintelligible 156, 157 

The absence of a cash book by partners 
engaged in lumber dealing will not bar a 



Pago, 
discharge, where each partner kept a bank 
account and an account book of receipts 
and expenditures 792 

^■^ Scope and effect. 

Where there are no partnership assets to 
be collected and distributed, an individual 
member of a former partnership may, upon 
his own petition, be discharged from all 
his debts, both partnership and private. . . . 763 

The election of the United States to take 
judgment upon a bond given to secure a 
claim against a vessel dield to prevent them 
from proving it as a debt due from the 
bankrupt obligor; and such debt is not af- 
fected by the discharge previously obtained 660 

The liability of a guardian to his ward is 
not affected by his discharge .1221 

A discharge does not bar the assignee's 
right to recover property afterwards discov- 
ered 1223 

Counsel employed by the bankrupt, prior 
to the proceeding, to carry on a suit at their 
own expense for a contingent fee of one- 
half their recovery, are entitled to such one- 
half, though they recover after the bank- 
rupt's discharge .1223 

— Vacating: Setting aside. 

A discharge will not be set aside for al- 
leged fraudulent acts, where the only evi- 
dence ofEered is incompetent and inadmis- 
sible 754 

Prohibited or fraudulent transfers. 

Any mortgage or other lien which is in- 
tended to give a preference to one or more 
creditors over others is void 253 

A general assignment for benefit of cred- 
itors is not necessarily in fraud of the 
bankrupt act , 857 

A general assignment in contemplation of 
a state of insolvency is a fraud against 
the bankrupt act (1841) 251 

A general assignment by an insolvent for 
the benefit of creditors to one who is not 
a bona fide creditor or purchaser without 
notice is void. (Act 1841, § 2.) 282 

A general assignment without prefer- 
ences, made by an insolvent debtor within 
three months of the filing of the petition in 
bankruptcy, will be set aside 41 

An assignment for benefit of creditors is 
not fraudulent for stating the assignor's de- 
sire to distribute his estate without the 
sacrifice incidental to judicial sales and to 
winding up an estate in bankruptcy 857 

A warrant of attorney to confess judg- 
ment, executed by an insolvent within 60 
days of filing a petition in bankruptcy, is 
void, and proceedings founded thereon are 
of no effect 253 

Conveyance of property in part or whole 
satisfaction of a debt, by one knowing him- 
self insolvent, is a fraudulent preference. . 907 

A merchant knowing that he cannot pay 
his debts in the ordinaiy course of business 
must be Jield to have knowledge of his in- 
solvency 907 

A conveyance made two months before 
petition filed is not void if the grantee act- 
ed fairly and had no notice of the bank- 
rupt's unlawful intention. (Act 1841, § 2.) . 264 

A conveyance of property in contempla- 
tion of a state of insolvency is void under 
the bankrupt law 253 

"Contemplation of bankruptcy" means a 
thorough breaking up of the bankrupt's 
business 264 

A sale of goods with a view of giving a 
preference to a creditor who has reasonable 
cause to believe the debtor insolvent is 
void 68 

"Reasonable cause" in such case means 
a state of facts which would put a prudent 
man upon inquiry as to the conditio?! of the 
person from whom he purchases 68 
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Ignorance of the law cannot avail cred- 
itors who, knowing of facts showing insol- 
vency, yet receive property in satisfaction 
of their debts 907 

A creditor of a banker who receives pay- 
ment of his debt after knowledge that the 
debtor has suspended payment and closed 
his doors is liable to flie assignee for the 
amount received ' *4 

That property of a debtor is sold under ex- 
ecution is evidence that the creditor has 
reasonable cause to believe that the debtor 
is insolvent and contemplates bankruptcy. -1240 

That a merchant, having no defense to 
debts maturing in his current business, 
submits to be sued for them, is strong evi- 
dence of insolvency 124^ 

Knowledge by an attorney? who sues to 
recover a debt, of facts which will make 
the collection of the debt a preference, is 
imputable to his client. 1240 

Inability to pay debts in the ordinary 
course of business, as merchants usually 
pay them, is insolvency within the act of 
1867 907, 1240 

The taking of a mortgage by a bank from 
its debtor does not show that the bank con- 
sidered him to be insolvent, nor that the 
mortgagor contemplated bankruptcy 264 

A mortgage by a merchant to secure pay- 
ment for goods to be furnished on credit 
JieZrf. valid to the amount of goods actually 
furnished in good faith 927 

Dissolution of an insolvent partnership, 
and the giving of notes for the money put 
in by the retiring partner to the person 
from whom he borrowed it for that purpose, 
indorsed by a third person, who was s^ 
cured by a mortgage of firm property, iield 
a fraudulent transfer .' 1149 

The assignment of a lease by the lessor 
to secure a debt Steld valid against his as- 
signee in bankruptcy 1300 

A judgment confessed within two months 
before filing the petition, where the bank- 
rupts had broken up their business, and 
all proceedings under it, Jield void 264 

Where a transaction for securing a debt 
is out of tiie ordinary course of business, it 
is prima facie fraudulent 907 

A sale of an entire stock of goods is pre- 
sumably fraudulent, and the purchaser 
must show that he used all reasonable 
means to ascertain that the sale was an 
honest one ' " ; ' ' ' i 

A contract made within two months of 
the bankruptcy must be affirmatively shown 
to be bona fide 264 

Suits and proceedings in relation to tJie 

A est Site 

The federal circuit court has jurisdiction 
of/ an action to set aside a general assign- 
ment by the bankrupt, and distribute the ■ 
property among the lien and general cred- 
itors "82 

The bankrupt court may authorize a cred- 
itor to proceed in the usual way to collect 
his debt 107 

An order made in composition proceed- 
ings appointing the bankrupts custodians of 
their property does not permit them to 
maintain a suit under Rev. St. § 4979 103 

The assignee, suing as such, must pro- 
duce the commission and proceedings and 
deed of assignment 153 

The assignee may proceed in a summary 
manner by petition to collect the bank- ^ 
rupt's assets 764 

The assignee of a corporation for the pur- 
poses of a suit to recover back a dividend 
wrongfully declared stands precisely in the 
position of the corporation 506 

The assignee may file a bill against all 
incumbrancers to ascertain the validity, 
priority, and amount of incumbrances. .258, 264 
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Adjudication of bankruptcy on a petition 
charging fraudulent conveyance does not 
estop the grantee from claiming that the 

conveyance is valid as to him 85T 

Property recovered, after the bankrupt's 
discharge, by means of a suit in which the 
assignee was substituted as plaintiff more 
than two years after his appointment, can- 
not be claimed by the bankrupt on the 

ground that the action was barred. . . 1223- 

A decree declaring a conveyance void at 
the suit of the assignee, and directing de- 
fendant to convey to the assignee, does not 
establish title in the assignee under such de- 
fendant, nor any privity between them... 90 

One compelled to surrender to the as- 
signee property purchased with knowledge 
that it was fraudulently conveyed is not 
entitled to reimbursement for improve- 
ments, or for money advanced to reduce in- 
cumbrances 1277 

RevieTO". 

An order for the sale of lands of the 
bankrupt free of incumbrances may he re- 
viewed in the circuit court under section 2, 
Act 1867 769 

The circuit judge has power in vacation, 
at his chambers, outside the district, to en- 
tertain and act upon a petition for review. 769 

A petition filed by the bankrupt after dis- 
charge, praying that certain money recov- 
ered for his estate since the discharge might 
be applied to his debts and the costs of the 
proceedings, and the balance paid to him, is 
not a bill in equity, but a petition, and & 
decree thereunder is reviewable by peti- 
tion 122o 

Asrrangement "ndtli creditors: Composi- 
tion. 

A second meeting will be ordered where 
the object of the first one failed by rea- 
son of the mistakes or misinstrnctions of 
attpmeys for creditors 69 

Creditors who have not proved their debts 
are not entitled to vote on proposals for 
compositions 1093 

A provision of the agreement that the pro- 
ceedings may be discontinued at any time 
without notice to the creditors is not bind- 
ing on the court 313 

Confirmation of a composition payable in 
equal quarterly installments in three years 
refused where a defaulting officer was con- 
tinued in office • • 313 

A composition is none the less payable in 
money because the payment is postponed to 
a future day. 313 

In a voluntary proceeding in which a 
composition had been agreed upon for pay- 
ment of 30 per cent, in cash, lield, that a 
discontinuance and restoration of the prop- 
erty would not be decreed on petition of 
the* bankrupts joined in by a majority of 
creditors until the terms of the composi- 
tion had been carried out 207 

A composition agreement, where no as- 
signee was appointed, lield to bind creditors 
in another state whose names were entered 
on tie schedule, but not to affect their 
rights in rem against property attached... 103 

BAlSrKS AKT> BAlSTKnyTG. 

Construction of special charters of cer- 
tain Ohio banks 264 

A charter authorizing a bank to discount 
notes, etc., on banking principles, does not 
make void a contract or note reserving 
more than 6 per cent, interest 264 

The Bank of the United States is boimd 
to pay the full amoimt of a note which has 
been cut in two, and each part mailed sepa- 
ratelv to it, though but one part is received . 885 

A bank president borrowed money for his 
personal use, on the security of shares of 
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elock fraudulently issued to him. The 
money went into the assets of the bank. 
Held, that it was liable therefor 602 

It is within the authority of a cashier to 
sign a blank transfer on a certificate of 
stock held as collateral, and deliver the cer- 
tificate to the pledgor, on payment of the 
loan " 1113 

A declaration at law by a single bank 
creditor to enforce the charter liability of 
one stockholder, who owns nearly all the 
stock, for twice the amount of his shares, is 
not demun-able where it does not appear 
that there are any other creditors S04 

National banks may hold real-estate se- 
curity acquired by subrogation from a hold- 
er of a negotiable note 1094 

A national bank cannot purchase its own 
stock oOS 

To relieve the holder of national bank 
stock from the obligations imposed by law, 
the transfer by him must be made on the 
books of the bank to some person capable of 
succeeding to his obligations 568 

Stockholders of an insolvent national 
bank are bound by the action of the comp- 
troller in making an assessment against 
them, and have no right to examine the ac- 
counts of the receiver as to the assets or 
debts of the bank 568 

The jurisdiction of the federal circuit 
court on a creditoi-'s bill against a national 
bank, for discoveiy and other relief upon 
allegations of fraud by the oificers, is not 
superseded by the appointment of a re- 
ceiver by the comptroller Tl 

In such ease, the costs of a master ap- 
pointed to investigate the affairs of the 
bank will be ordered to be paid by the re- 
ceiver ..••.•••«...........•..•"*----•' *-^ 

Where usurious interest has been actually 
paid, double the amount thereof may be re- 
covered from a national bank under Rev. 
St. § 5198 768 

An assignee in bankruptcy is a "legal 
representative," within Rev. St. § 519S, and 
may sue to recover usurious interest paid ^ 
to a national bank '?68 



BILLS., HOTES, AOSTD CHECKS. 

Orders. 

An order drawn on a general or partic- 
ular fund does not amount to an assign- 
ment of that part, or give a lien, as against 
the drawee, unless there has been an ex- 
press or implied acceptance by him 299 

Letter of credit. 

The acceptor of bills drawn under the 
usual forms of commercial letters of credit 
can compel the holder of the letter to fur- 
nish funds to meet the acceptances; and a 
bill due by the issuer of the letter to the 
holder cannot be set off against this obliga- 
tion 8 

Validity. 

It is a good defense to a note given in 
1864, for the hire of slaves, that, as part of 
the consideration, the hirer was to keep 
them out of reach of the Federal army 888 

Indorsement and transfer. 

One holding a promissory note as collat- 
eral security is not a purchaser for value. . 155 

Notes given by factors by way of ad- 
vances on goods consigned, where not in 
excess of the value of the goods cannot be 
lidd to be accommodation paper 676 

Fraud in the origin of a negotiable note 
is no defense against a bona fide holder. . .1038 

A member of a company, who individual- 
ly discounts a note belonging to the com- 
pany, without knowledge of fraud in its 

IOfed'.cas. — 86 
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origin, is yet affected by the fraud of the 
company's agent 1038 

The holder must show the insolvency of 
the maker, to maintain suit against the in- 
dorser 153 

An indorser is in any event liable to his 
indorsee only for the amount actually paid 
by the indorsee, with lawful interest there- 
on, and not for the face value of the note. 676 

One indorsing a note, after previous in- 
dorsement by two others for accommoda- 
tion of the maker, may recover from either 
of them the whole amount paid by him to 
take up the note- 1048 

The indorsers of accommodation paper 
are considered as joint sureties, and liable 
to contribution 41 

On a several indorsement for the accom- 
modation of the maker of a note, one in- 
dorser, who is obliged to take up the note, 
may recover his proportion from the other. *4S8 

Demand: Notice: Protest. 

The custom of merchants as to days of 
grace does not apply as between maker and 
payee • • 231 

To hold the indorser of a note payable on 
demand demand must be made within a 
reasonable time. An unexplained delay of 
seven months is unreasonable 918 

Demand by a notary public, the day after 
the last day of grace, upon the indorser at 
his house (where the note was payable), i 
without inquiring for the maker, or wheth- 
er he had funds there, licld not sufiicient to 
bind a second indorser 1307 

Testimony of a notary that he made de- 
maud at tlie shop of an indorser, but did 
not remember whether he saw him, lield- 
not sufficient proof of notice 1307 

Where Sunday is the last day of grace, 
demand must be made on Saturday, but 
notice may be given on Monday 82 

If Sunday be the last day of grace, the 
demand, protest, and notice may be on Sat- 
urday, and suit may be instituted the same 
day, after banking hours 592 

The accommodation drawer of a cheek on 
a bank in which he had no funds is en- 
titled to notice of nonpayment, where the 
holder took it with knowledge that the 
drawer had reasonable expectations that 
the drawee would furnish funds to meet it. 155 

Notice to an indorser should be given, 
though he be beyond sea, if his residence is 
known, and reasonable diligence should be 
used to find his place of residence 312 

A notice left at a boarding house where 
the indorser resided when it was drawn, 
but which he had left without the holder's 
knowledge, having embarked for Europe, 
held sufficient 312 

S.elease or discliarge of indorser. 

The indorser is released where, without 
his consent, the holder assents to the dis- 
charge of the maker in bankruptcy 30 

Plaintiff must show, in an action against 
the indorser, that he instituted his suit 
against the maker in due time, and prose- 
cuted it diligentiy to an ineffectual execu- 
tion 591 

A promise by an indorser .to pay, after 
being discharged by neglect of due notice, 
is not binding unless made with knowledge 
of all material facts 918 

Actions. 

In Georgia, both total and partial failure 
of consideration is pleadable in defense to 
sealed notes or single bills 888 

A note in the hands of an assignee is 
prima facie evidence that the face thereof 
was paid by him for it, but the assignor 
can prove what actually was paid 896 

Due diligence in making demand and 
giving notice cannot be inferred from the 
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fact that the parties to a clieck resided in 
the same town, and that the drawer was 
insolvent 218 



BELLS OF LADING. 

See, also, "Admiralty"; "Affreightment"; "Car- 
riers"; "Demurrage*'; "Shipping." 

The master is bound to give a bill of 
lading when goods are laden on board, even 
if the freight is not agreed on, or there is a 
dispute about it; and in such ease the bill 
need not specify the freight 1250 

A bona fide purchaser of a bill of lading 
to consignee or order may hold the ship 
liable, though the goods are replevied on 
arrival by one who sold them to the ship- 
per, for nonpayment of the price, (Affirm- 
ing 956.) 955 

A vessel is liable to a consignee who has 
advanced money on the bill of lading, al- 
though the goods were illegally seized by 
the customs authorities at the commence- 
ment of the voyage 1108 

A bill of lading stating the weight of the 
cargo on the representations of the shipper, 
without weighing, binds the consignee to 
pay fi-eight on such weight, where lie re- 
ceives the goods without weighing them. . 563 

The acknowledgment that cargo was re- 
ceived in good order may be explained or 
disproved by parol testimony 867 

The option to reconsign nnder the provi- 
sion "with shipper's reconsignment option" 
cannot be exercised by the consignee; and 
parol evidence is inadmissible to show a 
usage to the contrary. 123 

The answer, in an action on a bill of lad- 
ing, which fails J;o allege that the damages 
claimed accrued from the sweating of the 
vessel, is amendable 11 



BOISTDS. 

See, also, "Counties"; "Municipal Corpora- 
tions"; "Principal and Surety"; "Railroad 
Companies." 

A bond under seal, perfect in all respects, 
held valid against the sureties, notwith- 
standing their testimony that they signed 
on condition that another signature should 
be obtained 1261 

The liability of sureties signing a bond, 
given pursuant to an order of court copied 
therein, is unaffected by anything the 
obligee may tell them as to their liability. .1202 

In debt on a bond with collateral condi- 
tion, nothing is recoverable but what the 
obligee is entitled to on a breach of the 
condition 1073 



BOTTOMRY AND RESPOITOEN- 
TIA. 

The risk of the lender, and his right to 
repayment only on the safe arrival of the 
vessel, constitute the essential difference be- 
tween bottomry and a simple loan 938 

Marine interest is requisite to a bottomi-y 
loan, but, if not expressed in the bond, it 
will be presumed to have been included 
with the principal 938 

The owner, as weft as the master, may 
pledge the vessel by bottomry in a foreign 
port; and, while the power of the master is 
limited to cases of necessity, the owner may 
pledge her for money to purchase cargo . . 938 

Supplies are "necessary" when fit and 
proper for the service, and such as a pru- 
dent owner would order 1309 
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A bill of exchange taken with a bottomry 
bond for tlie same sum must share the fate 
of the bond 522 



BOUND ABIES. 

See, also, "Deeds"; "Grants"; "Public Lands." 

Courses and distances must give way 
when inconsistent with calls in the deed for 
natural or well-known artificial oi>jects. . 340 



CABKIERS, 

See, also, "Affreightment"; "Average"; "Bills 
of Lading"; "Charter Parties"; "Demur- 
rage"; "Shipping." 

A contract by passengers with an agent 
of a stage line, limiting the number of 
passengers for the trip, is not admissible 
in an action for damages by a passenger 
not a party to it, who entered the coach on 
the way 11S2 

In such case, defendant may prove a gen- 
eral custom as to number of passengei's car- 
ried, but not the practice of its own line. . .1182 

Stage owners are bound to the greatest 
care; and the least neglect or want of 
skill by the driver makes them liable for 
injuries to a passenger 1182 

It is the duty of a stage driver to caution 
the passengers when about to pass over a 
dangerous bridge or piece of road 1182 

A stage proprietor is bound to furnish 
proper coaches, horses, and harness, and a 
skillful and careful driver, and he is liable 
for the smallest degree of negligence in this 
particular 219 

A stage proprietor is not responsible for 
casualties which could not be foreseen nor 
guarded against 219 

The upsetting of a stage is prima facie 
evidence of negligence in the proprietor, 
and the passenger need not show more 219 

A vessel receiving goods from a connect- 
ing carrier under a Qirough bill of lading 
may be sued primarily for goods lost by 
her 1203 

A earlier by water must, as a general 
rule, notify the consignee of the arrival of 
the goods. If he fails to do so, he must 
prove an excuse 1006 

The fact that a carrier is accustomed to 
store goods in his warehouse until the con- 
signee learns from the consignor of their 
arrival does not excuse the carrier from 
himself notifying the consignee, where it is 
not shown that the consignor knew of the 
practice 1006 

A cg.rrier stowing goods in his warehouse, 
without notifying the consignee of their ar- 
rival, remains liable as a carrier until the 
consignee learns the fact from some source; 
and, if the goods are injured before such 
notice, the carrier is liable, though the con- 
signee afterwards refuses to take them. ..1006 

Where the loss of a cargo has been paid 
by the insurer, it is no defense to a libel 
against the carrier that the policy was is- 
sued by a foreign insurance company which 
had not complied with the laws of the 
state 617 

The shipper of grain, who takes no bill of 
lading, is boimd, in an action for short 
delivery, to prove the amount delivered to 
the carrier 655 



CEKTIORARI. 

Federal courts have jurisdiction to issue 
a writ of certiorari as ancillary to a writ 
of habeas corpus, and to render their juris- 
diction under the latter writ effective .... 875 
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Where a prisoner committed by a United 
States commissioner is brought up on ha- 
beas corpus, the circuit court may issue a 
of certiorari to the commissioner to bring 

tip the proceedings had before him 875 

Certiorari to magistrate's court to bring 
up proceedings in forcible entry and de- 
tainer dismissed under circumstances stat- 
ed 341 

CHAIMTIES. 

The English statutes of mortmain and 
superstitious uses were never adopted by 
the colony or state of PennsyJvania 408 

The principles of the common law relative 
to charitable uses, which were resorted to 
in England by the statute of charitable 
uses, were, however, adopted, as well as 
tlie principles of equity in the administra- 
tion of such trusts • 40S 

The jurisdiction of chancery over chari- 
table uses and gifts therefor does not de- 
pend upon the statute of charitable uses 
(43 Eliz. e. 4) 408 

Unincorporated religious, literary, or char- 
itable associations, in Pennsylvania, may 
take property by devise or bequest, for 
pious or charitable purposes, without a li- 
cense from the state 408 

Societies of Friends, unincoriKirated as- 
sociations in Pennsylvania, licld capable of 
taking property by devise or bequest for 
the purposes of their organization 408 

A devise or bequest to a society for its 
purposes, with which testator is familiar, 
where such purposes are proper objects of 
charitable uses, is a good devise or bequest 
for such charitable uses 408 

A gift to a religious society for the re- 
lief of the poor thereof, and towards en- 
larging and improving the meeting house, 
is a good charitable use 408 

A gift to a religious society for the relief 
of the poor members thereof is a good 
cliaritable use 408 

An annual subscription to the stock of a 
religious society, which is applied to the 
printing and dissemination of books and 
writings approved by such society, is a 
good charitable use 408 

A gift to the treasurer of a society organ- 
ized for the civilization and improvement 
of certain Indian tribes, for the benpfit of 
such Indians, is a good charitable use. .408 

A gift to a town for a fire engine and 
hose is a good charitable use 408 

CHAETBR PAKTIES. 

See, also, "Admiralty"; "Afifreightment" ; "Av- 
erage"; "Bills of Lading"; "Demurrage"; 
"Shipping." 

A verbal contract for the use of a steam- 
boat for excursion trips, at definite times, 
for definite sums, is a charter, for breach of 
which admiralty has jurisdiction in per- 
sonam 847 

Where the vessel arrived two days late, 
and, without notice to the charterer, dis- 
charged the cargo, and employed persons to 
■cart and pile it on the wharf, lidd, that the 
■charterer was not liable for this expense. . 978 

Where charterer's agent is to have a 
commission on freight at port of discharge, 
it is to be reckoned only on freight re- ' 
xjeived, if some is not collected , .1169 

CHATTEL MOBTGAGBS. 

A mortgage on a stock in trade, where 
the mortgagor is allowed to keep possession 
smd sell in the regular course of business is 
void as against creditors. . , 264, 628 
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A chattel mortgage permitting substitu- 
tion of property Uield not binding on the sub- 
stituted property in the absence of a formal 

delivery by the mortgagor 16 

A mortgage concealed by fraudulent rep- 
resentations, to the injury of third persons, 

is void 264 

A mortgagee of a share in a vessel is not 
liable to the mortgagor for supplies furnish- 
ed while the latter was in possession 353 

CITIZEISr. 

By the common law, a child born within 
the allegiance of the United States is born 
a subject thereof, without reference to the 
political status or condition of its parents. . 161 

A child of a member of an Indian tribe 
within the territory of the United States, 
though born within the limits of the United 
States, is not a citizen thereof... i 161 

Under the treaty with Great Britain of 
October 20, 1818, art 3, a child born in the 
Oregon territory in 1823, of British sub- 
jects, was born in the allegiance of the king 
of Great Britain 161 

A person born in 1823, in the Oregon ter- 
ritory, whose father was a British subject, 
and whose mother was a member of the 
Chinook Indian tribe, is not a citizen of the 
United States 161 



COLLISION. 

See, also, "Admiralty"; "Pleading in Admiral- 
tj'"; "Practice in Admiralty"; "Towage." 

Nature of liability — Contributive fault. 

A contractor, building a lighthouse for 
the United States on a mud shoal out of the 
fairway, and forbidden by the lighthouse 
department to keep lights on the structure, 
lield not liable for damage to a schooner col- 
liding therewith at night 1157 

The want of extraordinary measures of 
precaution, or a fault on the imminence of 
a collision brought about by the fault of an- 
other, cannot be alleged as a contributing 
fault 478 

The want of a lookout will not be consid- 
ered a fault where the other vessel was 
seen in good season by the master and , ■ 
mate 734 

A yessel having the right of way must 
keep a proper lookout and \ise proper sea- 
manship to avoid collision 962 

Itules of navigation. 

Rules of navigation on the Mississippi 
river -. . .391, 478 

A steamer navigating a river leaving the 
ordinary and usual track of vessels, under 
the circumstances is bound to show some 
palpable necessity for the deviation 478 

Betiveen sail vessels. 

A vessel approaching another so circum- 
stanced as to be difiicult of control is in 
fault for colliding with her, if, by proper 
exertions and management, she could keep 
out of the way 1160 

\Vhere both vessels are closehauled, the 
vessel on the port faek must keep away 
from one on the starboard tack 972 

A vessel on the starboard tack, nearly 
closehauled, with the wind baffling, and per- 
haps at times one or two points free, need ' 
not give way to one on the^port tack, close- 
hauled, on crossing courses 962 

In thick or foul weather, a vessel on the 
port tack must exercise all possible vigi- 
lance. There "should be some one on deck 
to give orders instantly on an emergency. . 972 

A vessel on the port tack, with hardly 
sufficient headway to give control, is yet in 
fault for colliding with one on the star- 
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board tack, if the former could have gone 
clear by keeping strict watch and either 
going about or taking her boom in board. .1160 

A vessel sailing free, and meeting one 
beating, has no right to go ahead and com- 
pel the latter to go about before running 
out her tack 979 

Betxtreen, steam and sail. 

A vessel beating down a river need not 
"heave in stays" on meeting a steamboat, 
but must keep her course 187 

Between steam vessels. 

The rule requiring steamers meeting to 
pass to the right does not apply where both 
colored lights are anywhere but ahead 620 

The obligation to slacken speed arises in 
ease of continuous approach, or when the 
approaching light is found to be closing in, 
instead of opening out 620 

If there is confusion of signals between 
approaching steamers, each is bound to 
stop, under article 16 of the rules 1001 

Overtaking vessel. 

The boat astern takes all the risk of an 
attempt to pass, and the vessel ahead is 
not obliged to give way or change her 
course 130 

A vessel approached fx*om behind by an- 
other, intending to cross hei- bows from 
starboard to port, is under no obligations to 
promote such movement 316 

Vessels moored, etc. 

A vessel voluntarily approaching another 
moored at a dock, and striking her, is solely 
liable, although the other may somewhat 
block the passage 841 

Anchorage in a narrow channel, where 
vessels are constantly passing, ip not neces- 
sarily improper, if room be left for vessels 
and tows to pass in safety; but a vigilant 
anchor watch must be maintained 10S2 

Tugs and toivs. 

It is no defense to a tug colliding with 
another vessel that she was acting under 
the orders of a steamer which she was tow- 
ing 841 

River and harbor navigation. 

A propeller will be 3ieM equally in fault 
for passing at full speed a tug within 100 
feet, where she comes into collision with 
the tow astern, which is improperly han- 
dled 734 

A boat running at great speed \ip the Mis- 
sissippi river on a dark night, when a de- 
scending boat is visible, of whose course 
she is in doubt, takes the risk of a collision . 478 

A steamer used as a harbor ferryboat, in 
violation of law, is liable for collision with 
a vessel in the lawful use of the harbor. ..1186 

A steamer entering a narrow and crowd- 
ed harbor without slowing down will be 
^icld in fault, though the colliding vessel was 
also in fault for taking a wrong course and 
not signaling 1200 

Speed: fogs. 

Seven miles an hour for a steamer in a 
fog, surrounded by sail-vessels, Jield too 
great speed 618 

XooJkouts, of&cers, etc. 

A steamer will be held in fault whore a 
collision was caused by her failure to keep 
her lookout stationed in the bow 393 

The absence of a competent and skillful 
lookout is prima facie evidence of fault. . . 130 

A steamer is responsible for a collision 
which a better lookout might have prevent- 
ed 478 

Particniar instances of collision. 

Between tows, resulting fi-om failure of 
one to pay out the hawser in obedience to 
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an order from the tug, lield to have occur- 
red from the sole fault of such tow 923 

Between a steamer and tow of another 
steamer, where the former was lield in fault 
for being out of her proper course 215 

Between ferryboat coming out of Fulton 
Ferry slip and tow of tug^coming down 
East river and roimding to pick up a boat 
just above the slip, where the former was 
held in fault 593 

Between steamer and schooner in Dela- 
ware river, where both were hdd in fjinlt. 
the former for insufficient lookout, and the 
latter for failure to exhibit a torch 715 

Between schooner going out of harbor and 
sloop anchored in channel outside harbor 
master's line, where both were Hield in fault, 
the former for want of lookout, the latter 
beeaiise anchored in an improper place. . . . 701 

Steamer colliding with sloop in New York 
harbor in a fog dield in fault for merely 
stopping, without reversing, on hearing fog 
horn nil 

A sailing vessel entering a crowded har- 
bor at night at six miles an hour, in addi- 
tion to a current of four miles, and col- 
liding with an anchored vessel, licM in 
fault lOSO 

Sloop sailing free and attempting to pass 
ahead of two schooners beating, being 
struck by one of the schooners, Md solely 
in fault *979 

Where steamers were meeting nearly end 
on, Jichi that one was in fault for starboard- 
ing instead of porting, and for not reversing 
on perceiving a confusion of signals 1001 

Procedure. 

The insurer of a cargo lost by a collision 
may sue the colliding vessel, after notice 
and proof of the loss and demand of pay- 
ment, though before actual payment 617 

"U'here there lias been actual paj'ment of 
the loss before trial, it is no defense that 
the suit was brought before payment...- 61S 

Libelant must show absence of fault on 
the part of his boat, as well as fault on 
the part of the other 130 

The fact that the engineer and master 
left their posts of duty after the lights of 
an approaching vessel were seen may be 
considered on the question of negligence in 
giving and executing orders 620 

The deposition of a witness on an investi- 
gation before the board of inspectors, who 
is called for libelant in a suit for the colli- 
sion, can only be used by respondent for the 
purpose of contradicting him 744 

Evidence of verbal statements made in 
time of excitement and peril should be re- 
ceived with great caution lOSO 

In a case of collision with the foundation 
of a pier for a lighthouse, it must be pre- 
sumed that jurisdiction over the site has 
been ceded to the United States, as the law 
provides that no lighthouse shall be built 
until such cession 1157 

The testimony as to the course and deflec- 
tions of a vessel of those who hold her 
helm is entitled to more weight than tliose 
on board another moving vessel 316 

Where the testimony shows that the fault 
of one is flagrant, and leaves the question 
of fault of the other in doubt, the former 
only will be lidd in fault 618 

A vessel negligently running into an- 
other, which is lying disabled, may be held 
liable, although the precise manner of the 
collision is not proved as alleged 926 

On a libel by a tow against her tug and 
the colliding vessel, the libelant may re- 
cover against the latter alone, where "there 
was independent fault on her part o93 

The finding of a commisioner of the 
amount of damages in a collision case will 
not be disturbed when there is not a pal- 
pable preponderance against it 1243- 
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Hule of damages. Page 

The party' in fault should hear any -incon- 
venience or hardship in proving the exact 
damages 1243 

In the absence of a market value, the 
value of the vessel to the owner, in the 
business she was engaged in at the time of 
collision^ is a proper basis of damages. . . .1243 

In such case, the books of the owner 
showing previous and subsequent earnings 
are competent to show probable earnings 
during the detention 1243 

Services of an agent in settling and pay- 
ing bills are not chargeable as damages. . .1243 

Estimates of the cost of repairs are not 
competent when the repairs have been ac- 
tually made 1243 

In a case of collision by mutual fault be- 
tween a steamer and sail vessel, the steam- 
er may be allowed, as part of the dam- 
ages, a sum for towing the sail vessel into 
port after the collision 998 

A fishing boat making weekly trips to 
market, and losing one trip by a collision, 
which injures her seine, may be allowed the 
probable profits of such trip 1003 

Interest will not be allowed as damages 
when the repair bills have not been actual- 
ly paid before the trial 972 

Interest on items of damage is allowed at 
6, and not at 7, per cent 9S1 

Where the full value of a vessel sunk is 
awarded, the expense of raising her to as- 
certain the extent of the loss is a proper 
charge •.• 981 

The measure of damages for cargo lost is 
its value at the time and place of ship- 
ment 991 

Damages for cargo shipped by canal boat 
in Canada, where United States gold coin 
was the currency, and lost on the Hudson 
river, in New York, must be paid for at 
its value in such coin 991 

Freight money lost by the master when 
hurrying from his sinking vessel, and sails 
\ised for covering the deck load, are proper 
items of damage 962 

Division of damages. 

The damages will be equally divided 
where both vessels were in fault for the 
collision 391, 701, 998 

In such case, costs are also equally di- 
vided 701, 998 

But it seems that if one vessel suffers 
all the damage, and both are in fault, th6 
libelant recovering half damages should re- 
cover full costs 998 



COMPKOMISE. 

See, also, "Accord and Satisfaction"; "Bank- 
ruptcy"; "Payment." 

To sustain a contract of settlement on 
the ground that it was a compromise of 
doubtful claims, the doubt must be such 
as an ordinarily intelligent person would 
entertain 1343 



CONSTITUTIOIirAIi LA"W. 

See, also, "Statutes." 

The legislature of a state cannot take 
away the right of citizens of other states 
to sue in the federal courts, by providing 
a special remedy in its own courts 1012 

Quaere: Whether the law of 1850, § 1, 
in relation to recording the transfer of ves- 
sels, is constitutional? 871 

A New Jersey statute for the relief of 
the creditors of a certain manufacturing 
coi*poration Jidd void because it deprived the 
mortgagees of a remedy existing at the date 
of their contract 903 



Page 
A legislative act authorizing the issue of 
municipal bonds, and providing a method 
for their payment, dield to constitute a con- 
tract with the bondholders 377, 380 

A distress warrant issued by a govern- 
ment officer to seize property under the laws 
for collection of internal revenue is due 

process of law 1061 

A devise or bequest cannot be defeated 
on the ground that tiie beneficiary is a citi- 
zen or a corporation of another state than 
testator. (Const art. 4, § 2.) 408 



coisminJAisrcE. 

Where proper diligence has been shown, 
the expected arrival of a deposition which 
may be material is ground for continuance . 809 

When a writ of inquiry is set aside by 
defendant, plaintiff may have the cause con- 
tinued at defendant's costs. , 3 

Counter affidavits cannot be read on a 
motion for a continuance 657 



CONTRACTS. 

See, also, "Assumpsit"; "Sale"; "Vendor and 
Purchaser." 

A contract to pay for services Tendered 
in obtaining the passage of a law by "lob- 
bying" is void. 828 

A contract to pay for services in obtain- 
ing the passage of a law is void if the par- 
ties agree to conceal the fact of the em- 
ployment, or if the party employed did in 
fact conceal it, from the members of the 
legislature, while advocating the passage of 
the law ,. 828 

After a contract is executed, third per- 
sons cannot question its consideration 1029 

An agreement as to the proper interpre- 
tation of a contract bars each party from 
thereafter claijming a construction inconsist- 
ent therewitlP. 783 

A contract free from ambiguity cannot 
be varied or contradicted by extrinsic evi- 
dence • • 317 

Contract of lumber dealers to pay for 
sawing logs furnished by them AeW de- 
pendent on stipulations to saw and pile in 
a specified manner; but their agreement 
to furnish logs 7teld dependent only on stipu- 
lations in respect to the boom for receiving 
them 1036 

Where the promises are to be concurrent- 
ly performed, neither can sue for a violation 
of the agreement, or insist on a specific per- 
formance without showing an offer to com- 
ply, or a sufficient excuse for not doing so. . 31T 

A contract to deliver a certain quantity 
at such times as may be required by the 
purchaser may be waived by acceptance of 
a less amount than that named in the no- 
tice, and giving notice to furnish at subse- 
quent periods 322 

Where the party refused to accept at sub- 
sequent periods, in accordance with his no- 
tice to deliver, the previous nonperformance 
by the other party is no defense 322 

After refusal to receive one load of a cer- 
tain quantity to be delivered, tender of the 
balance, if ready for delivery, is not neces- 
sary to charge the other party 322 

Abandonment of repairs to a vessel by a 
contractor before completion thereof bars 
recovery for more than a quantum meruit. 301 

Damages for failure of a railroad con- 
tractor to put on an increased forcS, as no- 
tified by the railroad company, cannot be 
recovered where the contract provides that 
the company may in such case put on an in- 
creased force at the contractor's expense. . 45 
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COPYRIGHT. 



The rights and remedies of persons regis- 
tering in the patent office prints and labels 
under the act of June 18, 1874 (18 Stat. 
iS), are regulated by Rev. St. 4948-4971, 
relating to copyrights 821 

In exercising its constitutional power in 
relation to copyrights and patents, congress 
may discriminate in favor of good morals 
and against vice 920 

The act of August 18, 1856, relating to 
dramatic compositions suitable for public 
representation, does not include a mere ex- 
hibition or spectacle of scenic effects, but 
having no literary character; especially if of 
immoral tendencies 920 

Where two exhibitions, called "Black 
Crook" and "Black Rook," produced upon 
spectators the impression that they were 
substantially the same, Jteld that one was a 
colorable imitation 920 

CORPORATIONS. 

See, also, "Banks and Banking"; "Counties"; 
"Insurance"; "Marine Insurance"; "Munici- 
pal Corporations"; "Railroad Companies"; 
"Receivers": "Religious Societies." 

A lease of the mine, made by a mining 
corporation to the minority stockholders, to 
withdraw control from the board of direc- 
tors about to be elected, and to perpetuate 
the control of the minority, will be canceled 
on a bill filed by the corporation 497 

The ofiieers of a moneyed corporation 
have no right to make a dividend unless 
there are actual profits over and above all 
losses 506 

An officer is bound to know the condition 
of the corporation's afEairs, and he has no 
right to receive a ^dividend unless it is 
earned 506 

In deciding whether a dividend was right- 
fully made, the transaction must be viewed 
from the standpoint of that time, and not 
in the light of subsequent event^. 506 

Notes of a corporation given in payment 
of unearned dividends dteld void in the 
hands of the stockholder receiving tiiem,. 176 

The withdrawal of any portion of the 
capital by a stockholder renders him liable 
under Rev. St. ile. 1857, c. 46, § 24, for 
corporate debts to the amount so with- 
drawn 176 

The limitation of one year does not ap- 
ply to an action on such liability 176 

The surrender by a stockholder of shares, 
and receiving in exchange therefor the 
stock of another eornoration, that he origi- 
nally paid for his shares, on the receipt of 
unearned dividends, or the surrender of 
shares in exchange for corporate notes 
^^-liich are subsequently paid, operates as a 
withdrawal of capital 176 

A^'hen the legislature creates a corpora- 
tion, it may also prescribe what remedies 
shall be used against it, and such remedies 
then become exclusive , 665 



COSTS. 

Where a juror is withdrawn on motion 
of plaintiff and consent of defendant, who 
elects a continuance of the cause, he is not 
entitled to costs also 337 

On reversal in the circuit court of the de- 
cree of the district court in admiralty, the 
successful party is entitled to costs on the 
appeal, unless new evidence was introduced 
which might have affected the judgment in 
the court below 716 

Counsel fees to the successful party in 
such ease may be allowed in the discretion 



Page I Page 
of the court, but such power is sparingly ex- 
ercised 716 

No costs on appeal awarded to either par- 
ty where a decree of the district court was 
affirmed in so far as it dismissed the libel, 
but reversed as to the award of costs to 

claimant 37 

Costs will not be allowed where the libel 
is dismissed on a dilatory plea after a trial 
in which the court overrules the defense on 

the merits S60 

Where a demurrer to a bill is overruled in 
part and sustained in part, costs not allow- 
ed to either party , 133 

Costs are not taxable for the preparation 
of written arguments, except upon a stipula- 
tion in writing to that effect 574 

Summary costs only are recoverable on 
a libel in admiralty where libelant admits 
that a sum less than §50 is all that is due, 

irrespective of the claim in the libel 110 

In what cases costs may be taxed for 
motions to postpone the hearing of a cause 
called in its order on the calendar. ....... 574 

In what cases costs may be taxed upon 
motions to enlarge time to answer, for a 
final decree, for costs, for a reference, etc. . 574 

The district court, on dismissing a libel 
for want of jurisdiction, has no power to 

award costs against libelant. 37 

An unfounded claim for a lien dismissed 
without costs, the vessel owners being per- 

sonally liable 15 

Costs denied to owners of canal boat 
sunk by swells, because they delayed for 30 

days to give notice of their claim 1066 

On dismissal of a libel for wages, JicVd 
that costs should be imposed on libelants, 
when they had taken possession of the ves- 
sel and brought her home, though this was 
done on reasonable grounds of suspicion 
that she was about to engage in the slave 

trade 949 

Costs on appeal from a justice of the 
peace are in the court's discretion, where 

the judgment is affirmed 1281 

Defendant may require security for costs 
from a plaintiff who has removed from the 
district since the commencement of the ac- 
tion 13 

Where a cause has been continued at de- 
fendant's costs, an attachment will be 
granted against defendant for such costs, 
after judgment for plaintiff , , 107 

COTIN'TIES. 

See, also, "Municipal Corporations"; "Railroad 
Companies," 

County commissioners in Ohio may sue 
and are liable to be sued in relation to all 
matters which involve the exercise of their 
powers 247 

Plea of non est factum not allowed as to 
engraved bonds of the county, substituted 
for other bonds of like date, etc., where the 
county paid interest, without objecting, for 
two years , ^.. 188 



COtTRTS. 

See, also. "Admiralty"; "Bankruptcy"; "Equi- 
ty"; "Justices of the Peace"; "Maritime 
'Removal of Causes"; "Rules of 



Liens" 
Court" 



bi general. 

It is only where the court is without pow- 
er to pass upon the subject-matter of the 
eomplamt or to grant the relief sought that 
its jurisdiction may be challenged 302 

The court can take jurisdiction of par- 
ties who. not being within its jurisdiction, 
voluntarily appear 2G4 
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Courts of law and equity have concurrent 
jurisdiction in cases of fraud, and the one 
first obtaining jurisdiction must settle the 
matter conclusively 1038 

Comparative autliority of federal and 

state courts: Process. 

The federal circuit court has concurrent 
jurisdiction with a state probate court to 
decree an account in favor of distributees. 542 

Where two courts have concurrent juris- 
diction, the one which first has possession 
of the subject may adjudicate; and neither 
of the parties can be forced into another 
court 542 

An administrator in the process of ac- 
counting before a probate court cannot be 
compelled to account in a federal court by a 
bill in equity. 542 

Federal courts— Jurisdiction in general. 

The equity jurisdiction of the federal 
courts is not affected by state statutes giv- 
ing legal remedies 1231 

The distinction between law and equity, 
as recognized in the jurisprudence of Eng- 
land, must be observed in the federal 
courts; but this relates only to the remedy, 
and not to the existence of rights 1283 

The federal courts have no authority to 
enjoin federal officers against performing 
any merely ministerial act 74 

County commissioners, though not posses- 
sing in every respect the technical qualities 
of a corporation, are amenable to the pro- 
cess of the federal court within the state. . 247 

Under the judiciary act of 1875, a fed- 
eral court has no jurisdiction to attach 
property of a citizen of another state who 
is not found in the jurisdiction 1164 

A federal court has no jurisdiction of a 
bill of revivor against an administrator 
with the will annexed of the original re- 
spondent, where such administrator was ap- 
pointed in another state 1334 

— — Grounds of jurisdiction. 

The circuit court has jurisdiction in 
covenant where the damages laid exceed 
$500, though the penalty named in the con- 
tract is less than $500 906 

The fact that defendant corporation was 
organized under a federal law is not enough 
to give the federal court jurisdiction 390 

A joint-stock association organized under 
the laws of New York may be sued in the 
federal court by a citizen of another state 
without regard to the citizenship of its in- 
dividual members 566 

In a suit by a national bank, an allega- 
tion that plaintiff is a citizen of the state 
of IlHnois, and located and residing and do- 
ing business in the city of Chicago, in said 
state, and that defendant is a citizen of 
New York, 'is sufficient to give jurisdiction 
to the federal court in New York 671 

A motion to dismiss is the proper remedy 
when it appears that the real plaintiff in 
interest is a citizen of the same state with 
defendant 1195 

An action of ejectment will be dismissed 
where it appears that plaintiff acquired 
naked legal title from a citizen of the same 
state with defendant merely to give juris- 
dicUon 1195 

An executor or administrator is not an 
"assignee," within the meaning of the 
eleventh section of the judiciary act of 
1789 1231 

-— Circuit courts. 

The circuit court has no cognizance of 
causes of admiralty and maritime jurisdic- 
tion in the district court save by appeal. , 292 

A national bank cannot be sued outside 
the district in which it is located. Service 
on the cashier when found within another 
district does not give jurisdiction 509 



District courts. , Pass 

Consent of the parties cannot confer ju- 
risdiction on the district court 215 

A libel in personam is not a "civil suit," 
within the meaning of Act 1789, § 11, re- 
quiring defendant to be a resident of the 
district within which suit is brought 570 

^^ Administration of state la-ws. 

The right to sue and the liability to be 
sued of county commissioners arising under 
the local law constitute a rule of decision 
for the federal courts 247 

Following state decisions. 

The federal courts will follow the deci- 
sions of the state in respect to the validity 
of a bequest to charitable uses 1283 

The Pennsylvania doctrine that the as- 
signee of a bond and mortgage takes sub- 
ject to all existing legal and equitable de- 
fenses does not apply to a suit in equity in 
tlie federal court 94 

The federal courts are not bound to fol- 
low state decisions based on general princi- 
ples of commercial law 1283 

^■^ Procedure. 

The act of June-1, 1872. adopting state 
practice, etc., does not authorize the com- 
mencement of an action at law in the cir- 
cuit court by a summons in the name of 
plaintiff's attorney, according to the New 
York procedure 892 

Iiocal courts. 

Where the verdict in an action in the 
circuit court of the District of Columbia is 
for a sum less than the jurisdictional 
amount, judgment will be arrested 234 

It is no ground of arrest of judgment in 
the circuit court of the District of Columbia 
that the sum sued for has been rediiced by 
offsets to a sum below the jurisdiction. — 231 

The probate court in Rhode Island has 
exclusive jurisdiction of the probate of wills 
of land 1103 

Terms: Sessions. 

A federal court may be held on a day ap- 
pointed by the president of the United 
States and the governor of the state as a 
day of thanksgiving 122 

At a special criminal session, the circuit 
court of the District of Columbia cannot 
try a case pending at the preceding stated 
session 1340 



CEIMIlSrAIi TuAW, 

See, also, "Arrest"; "Bail"; "Extradition"; 
"Habeas Corpus"; "Indictment and Infor- 
mation." 



CUSTOM AND TTSAaB. 

The rules of law in relation to the proof 
and nature of customs stated by Washing- 
ton, J. 129 

A usage for vessels to let go their warps 
on the approach of a steamer is not appli- 
cable in favor of a steamer having no 
right to use the waters of the harbor 1186 

CUSTOMS DUTIES. 

Customs laxrs. 

Goods removed from a bonded warehouse 
and carried without the jurisdiction of the 
United States, and' returned, are subject to 
duty, though not actually landed at a for- 
eign port 118 

A law imposing a duty on articles used 
for a particular purpose should not be con- 
strued to cover articles not so used at the 
datts of the act, unless expressly so pro- 
vided 892 
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The purpose, adaptation, and use of the 
article, and not its commercial designation, 
is the test of its dutiable description by 
the words "wearing apparel." (Act July 30, 
1846.) .:, 500 

Rates of dnty. 

Substances not used for cotton bagging 
before the act of July 14, 1832, are not du- 
tiable as such thereunder 892 

Shawls or scarfs manufactured on looms 
in strips or pieces, but separated before 
importation, Jield dutiable as "wearing ap- 
parel." (Act July 30, 1846.) 500 

Invoice: Entry; Appraisal. 

The valuation of goods as at the time of 
their exportation, instead of the time of 
their purchase, is illegal. (Act 1846.) 501 

The penalty of 20 per cent. (Act July 30, 
1846, § 8) cannot be exacted for a 10 per 
cent, undervaluation in coal arising solely 
from an excess of quantity 600 

The importer is not liable in such case, 
under section 4, to pay the fee of the weigh- 
er and measurer. 600 

Payment: Protest. 

The objection that the collector did not 
order a reappraisement, or that one of tie ex- 
aminers was hostile to the importer, cannot 
be raised unless made in the protest 501 

Under the act of February 26, 1845, a 
protest objecting merely in general terms to 
the additional duty will not support an ac- 
tion 1044 

A protest against the illegal exaction of 
the penalty of 50 per cent, under Act Aug. 
30, 1842, § 17, is necessary in order to re- 
cover it back 501 

Protest ^tcld sufficient to raise the objec- 
tion that the goods were erroneously valued 
as of the time of their exportation, in- 
stead of the time of their purchase 501 

Actions for duties paid. 

The acts of 1799 and 1845 do not pre- 
vent the actual owner of the goods fi-om 
recovering duties paid under protest by the 
consignee 1044 

Payment under protest of duties on goods 
never imported, to avoid suit on a ware- 
house bond, is a voluntary payment, and 
an action to recover back is not maintain- 
able 848 

Violation of laTv: Porfeiture. 

In cases within Act March 2, 1799, c. 
128, § 89, judgment cannot be rendered on 
the bail bond until after 20 days from the 
day of condemnation, and then in open 
court 292 

Customhouse documents are prima facie 
evidence of the facts which called for their 
issue 118 

"Fines" imposed for obstructing officers 
of the customs, as well as "penalties," un- 
der Act March 2, 1799, e. 128, are to be 
received and distributed by the collector of 
the customs. 776 



DAMAGES. 

See, also, "Contract"; "Collision"; "Patents." 

The measure of damages for refusal to 
deliver certain merchandise as agreed is the 
difference between the contract price and 
the market value at the place of delivery. . 322 

Damages for nonpayment of money or 
nondelivery of obligations for money is the 
amount due, with interest. Collateral dam- 
ages are not given 1343 

Damages for failure to provide a sinking 
fund for bonds, according to agreement, are 
ascertained by taking the difference in the 
value of the bonds as agreed to be made 
and their value as in fact made 1343 
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Vessel owners are only liable in actual 
and not in punitive damages for the torts 
of the master involving a breach of a pas- 
senger's contract • 141 

One allowing his vessel to be taken, on 
command of officers of the law, for the pur- 
pose of making an arrest in an illegal place, 
but without malice, is not liable for ex- 
emplary damages 868 

When the sum is certain, or may be re- 
duced to certainty by computation, the in- 
tervention of a jury to assess damages is 
unnecessary 231 



DEATH BY WEONGFITL ACT. 

No recoveiy can be had under the ilary- 
land statute for the* death of a fireman on 
a railroad train, by collision with another 
train, unless the company had not used or- 
dinaiy and reasonable care in selecting the 
officers of the train in fault 994 

Under the Maryland statute, a mother 
can recover for the death of her son her ac- 
tual damages, though he was over 21 years 
old 994 

Grandchildren living with their prand- 
pai'ent have no right of action for her 
death, through the wrongful act of defend- 
ant, under Wag. St. Mo. c. 43, § 22, giving 
a right of action to the husband or wife or 
minor children of deceased 13 

DEBT, ACTION OF. 

Debt will lie for two sums distinctly 
awarded, one for damages and one for 
costs 1120 

DEED. 

See, also, "Boundaries"; "Vendor and Pur- 
chaser." 

A deed of land in Maryland cannot be 
read in evidence unless recorded in Mai-v- 
laud * . 153 

The words "grant, bargain, and sell" im- 
port the conveyance of a fee simple, inde- 
feasible with special warranty 105 

DEMUHRAaE. 

Time lost in getting from one dock to an- 
other, by requirement of the charterer and 
according to the custom of the trade, is not 
by default of the charterer, for which he 
must pay demurrage 978 

Though the shipper only has the right to 
reconsign, under the bill of lading, the mas- 
ter, by accepting a reconsignment from the 
consignee, waives his right to object, and 
cannot recover demurrage for delays inci- 
dent thereto 123 



DEPOSITIOW. 

No person but the magistrate or witness 
can reduce to writing a deposition taken 
under the judiciary act of 1789, § 30 856 

In taking a deposition under a commis- 
sion, it need not be written by the commis- 
sioners or their clerk or a witness 1293 

A clerical error in the dedimus, whereby 
an initial of a party's name is changed, 
will not prevent the admission of the depo- 
sitions 1293 

DETTNTJE. 

Detinue is an action in form ex con- 
tractu, and not ex delicto 1255 
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A bill for a discovery in aid of a suit at 
law cannot be maintained in the absenpe or 
Jillegations that it is material that the dis- 
covery should be had, and that the court 
of law in which the case is pending cannot 
■compel the discovery 759 

The fact that plaintiff is entitled to the 
<Iiscovery prayed does not necessarily entitle 
liim also to an account 403 

On a bill for discovery and other equi- 
table relief, where plaintiff's ultimate ob- 
ject is to obtain damages, proper relief in 
damages will be given after discovery is- 
panted 403 

DTTRESS. 

Real property is not under duress unless 
there be an illegal demand made against 
the owner, coupled with a present power 
or authority in the person making such de- 
mand to sell or dispose of the same if pay- 
ment is not made as demanded 755 

EJECTMENT. - 

The conveyance of a homestead by a 
bankrupt and his wife set aside at the suit 
of an assignee in bankruptcy works no 
estoppel in favor of the purchaser from 
the assignee, and he has no title to support 
■ejectment 90 

One claiming as mortgagee is a proper 
■defendant to an action of ejectment in Ver- 
mont, though it does not appear that he is 
in possession • • "28 

In ejectment, the fictitious lease may be 
amended, after the jury is sworn, upon 
payment of term costs • • • • 15 

The object of ejectment as used in Ver- 
mont is to settle title, as well as to obtain 
possession, and the judgment is conclusive 
on all pa.rties »28 

ELECTIONS AND VOTERS, 

A state may deny the right of suffrage to 
any citizens of the United States for other 
■causes than those specified in Const. U. S. 
Amend, art, 15 lo7 

Act May 31, 1870, is inapplicable to the 
■qualifications of voters, except as founded 
upon the distinction of race, color, or previ- 
ous condition of servitude 14:7 

The refusal to allow a person, when chal- 
lenged, to take the oath of qualification, if 
made on account of his race, color, or previ- 
ous condition of servitude, but not other- 
wise, is a violation of Act May 31, 1S70, 
^ 2 157, 161 

Sufficiency of allegations of complaint in 
action for penalty under Act May 31, 1870, 
■§2 157 

All persons must take the oath of qualifi- 
cation required by the state law, when 
•challenged lo7 

EMBARGO AND NONINTER- 
COURSE. 

An involuntary coming into port by stress 
•of weather is not an "importation" of car- 
go contrary to tilie embargo laws 932 

A bona fide purchaser without notice is 
•protected against an antecedent forfeiture 
Tto the United States *784 

The secretary of the treasury had no au- 
thority under Act Feb. 27, 1813, c. 175, to 
remit the penalties for goods subsequently 
imported contrary to the nonimportation 
act 719 
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Until final judgment, no part of the for- 
feiture under the embargo and noninter- 
course act vests absolutely in the collector; 
but after final judgment his share vests 
absolutely, and cannot be remitted 719 



EaUITY. 

See, also, "Courts"; "Injunction"; "Pleading 
in Equity"; Practice in Equity." 

Jurisdiction. 

Negligence by an attorney at law in col- 
lecting claims is not a subject of equity ju- 
risdiction, there being an adequate remedy 
at law r: 822 

Equity jurisdiction is not ousted by the 
existence of a remedy at law which is not 
adequate and complete 1231 

As between creditors having a common 
lien on property, equity will require the one 
having also a separate lien on other prop- 
erty to enforce it first 264 

Equity will not relieve from a mistake of 
law as to the effect of an agreement, wheth- 
er it was mutual or not 461 

Juiisprndence. 

Poverty may excuse delay, within the 
period of limitation, so as to relieve plain- 
tiff's claim from the imputation of stale- 
ness 1024 

In a suit to rescind a sale of lands, one of 
the purchasers may be joined as plaintiff 
though he has since released his interest to 
the others 1016 

In r suit to rescind a sale of lands, if all 
the parties to the conveyance are made re- 
spondents, it is no objection to a recoveiT 
on the merits that some who had an equity 
in the land are not joined 1016 

General averments of fraud or mistake 
will not bring the case within equitable ju- 
risdiction where the special averments do 
not make out a case of fraud or mistake. . 461 

Where the defense to a promissory note is 
fraud, the proper order is to restrain its ne- 
gotiation and permit the parties to proceed 
at law 1038 



ESCROW. 

It is not necessary to a delivery in escrow 
that the obligee shall be privy thereto, or 
that the condition is to be performed by 
him " 120S 

ESTOPPEL. 

One who undertakes by deed to convey 
an indefeasible estate in fee simple, though 
there are no covenants of warranty, will 
not be allowed to set up against his vendee, 
or one claiming under him, a subsequently 
acquired title 105 

EVIDENOE. 



See, also, "Appeal'' 
"AVitness." 



"Deposition"; "Trial" 



Presuinptioais: Burden o£ proof. 

Delivery of the cargo to the owners by 
the supercargo is evidence of his receipt of 
his commissions, in an action by a third per- 
son entitled to a share therein 637 

Best and secondary. 

Subscribing witnesses will be presumed to 
reside at the place of execution of the in- 
strument; and, where that is without the 
jurisdiction of the court, proof of signatures 
is admissible as secondary evidence of exe- 
cution 573 
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Statements in a deposition that witness 
paid a sum of money and took a receipt 
may be read in evidence, though, the receipt 
be not produced 1293 

Declarations and admissions. 

The declarations and admissions of the 
owner, made after he has parted with title 
to property, are inadmissible against the 
purchaser , , 677 

The declarations of the grantor are not 
admissible to defeat the title of the grantee 
under a conveyance alleged to be fraudulent 451 

Admissions of an alleged co-conspirator 
after the conspiracy has terminated, and 
not in the presence of the accused, are not 
admissible 875 

Declarations of a stage driver tiat the 
coach was overloaded are not admissible 
against his employers 11S2 

Agreements between partners before fit- 
ting out a vessel may be proved on their 
part by their conversations, as a part of the 
res gestae 353 

J> o cumentary. 

The act of congress respecting the au- 
thentication of the records of state coxirts 
does not apply to the records of the federal 
courts 10i6 

Parol evidence. 

A receipt for a sum of money may be 
explained by parol or other proof 1272 

Oral evidence of an agreement that de- 
fendant should retain certain notes as se- 
curity against other notes may be given, 
although there be a written agreement to 
return them on demand 152 

A written contract may be contradicted 
by parol evidence showing that the whole 
contract was not reduced to writing 4 

Explanation of the rule that parol evi- 
dence is inadmissible to explain or vary a 
writing, by "Washington, J. 4 

Competency: Materiality: Itelevancy. 

In covenant by a lessor's assigneo against 
the lessee's assignee, plaintiff may prove the 
lessee's assignment by parol evidence of 
possession and payment of rent by defend- 
ant 1220 

Hand w ri ting. 

Handwriting cannot be proved by com- 
parison betore the 5ury. 349 



EXECUTIOlSr. 

See, also, "Attachment" ; "Bankruptcy"; "Gar- 
nishment"; "Judgment." . 

Notice of an assignment of chattels to a 
judgment creditor will not prevent a levy 
where possession has never been taken... 1311 

After the lapse of a year, execution can- 
not issue in the District of Columbia upon 
a judgment obtained in Maryland without a 
sci. fa 49 

A levy on a stock of goods seen through 
the transom, over the door, of the store, in- 
to which the sheriff was unable to gain an 
entrance, JkM- valid 41 

A levy on land attached takes effect from 
date of the attachment, when the record 
shows that it is the same land, though the 
officer's return does not so state 1147 

The return of the officer stating that the 
appraisers who acted in making a levy on 
real estate were disinterested is conclusive . 1147 

Under the Maine statutes, the return of 
the officer that the land levied on cannot 
be divided without damage is conclusive on 
parties and privies 1147 

The lien on personal property acquired 
by delivery of a fi. fa. is lost by making a 
return of nulla bona; and seizure by an 
alias fi. fa. will not overreach an interme- 
diate sale 1164 
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A sale made under an en-oneous descrip- 
tion of the premises will be set aside 340 

The nonimprisonment acts of New York, 
as adopted by congress (5 Stat 321, 410), 
do not apply to process in admiralty 835 

A ca. sa. on a justice judgment will not 
be quashed because defendant has applied 
for the benefit of the Maryland insolvent 
laws 1142 

Where the debtor arrested on a ca, sa. is 
set at liberty by plaintiif, though on express 
condition that plaintiff shail not be preju- 
diced thereby, it operates as a discharge, 
and equity will not interfere 461 

EXECfTJTOKS AISTD APMTNIS- 
TEATOES. 

Under the Maryland statutes, the hus- 
band is administrator of his deceased wife, 
and may sue for her separate estate not dis- 
posed of by deed or will 841 

In California, real estate is assets in the 
administrator's hands, to be administered 

like personalty 1314 

An executor who makes pei-sonal use of 
funas of, the estate is chargeable with the 

highest amount of legal interest 198 

An executor is not responsible for the loss 
of the funds received by him for dividends 
in confederate money or notes, whidi, at 

the time, he was obliged to accept 198 

A judgment obtained by the administra- 
tor of an administratrix of her husband on 
notes taken by her personally in payment 
for property sold belonging to the estate will 
not be ordered to be entered up for the use 
of an administrator d. b. n. of the husband, 
unless it appear that the sureties of the ad- 
ministratrix are insolvent, and that the bal- 
ance of her administration account is 

against her 487 

Mode of adjustment of accounts o*= ^Ttecu- 
tor and trustee in case of maladministra- 
tion 198 

An account of an administrator, though 
settled by a judicial decree of a court of 
competent jurisdiction, may be opened for 

fraud 542 

An executor who built a bulkhead on the 
water front of the estate Iield liable for 
damage resulting from the sinking of a ves- 
sel by its faulty construction, and also for 
additional damage occurring while the ves- 
sel was being raised with dtie care by her 

owner 1061 

An executor or administrator appointed 
in one state cannot be sued in another for 
assets lawfully received by him in the for- 
mer 1334 

In an action against an administrator, a 
plea of a release by a former administrator, 
without showing full payment, is bad. An 
administrator cannot release a debt except 

on full payment 996 

Plaintiffs naming themselves administra- 
tors, but not making profert of their letters, 

are not bound to give oyer of them 1046 

In California, an adjudication affecting 
title to land, in an action between the ad- 
ministrator and another, binds the heir. . . .1314 



EXEMPTIONS. 

State exemption laws apply to process is- 
sued from the federal courts 663 



EXTRADITION. 

Necessity of a mandate from the execu- 
tive for the arrest of a fugitive from justice 
before the commissioner can entertain juris- 
diction of proceedings 51 
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The complaint on which the warrant is is- 
sued need not set forth the issuiuji of a 
mandate by the executive for the arrest of 

the fugitive 51 

The warrant for the arrest of an alleged 
fufrftive may follow the words of the treaty 

in describing the ofEense charged. 51 

A description in the mandate of the of- 
fense charged, in the terms of the treaty, is 

Euflicient 51 

Pending extradition proceedings, a second 
warrant, on a new complaint, for a distinct 

offense, may be issued 59 

The commissioner may, in his discretion, ■ 
grant reasonable adjournments, in the course 
of hearing the evidence, to enable testimony 

to be produced 51 

Admissibility of copies of depositions tak- 
en abroad in extradition proceedings. ..... 59 

The four requisites of a valid commit- 
ment for trial in another state are a charge 
of crime therein, a demand rrom its gov- 
ernor, an indictment found or afBdavit certi- 
fied by the governor, and the presence of the 
prisoner in the state when the crime was 

committed 186 

Extradition proceeding may be reviewed 
upon certiorari after a warrant of surren- 
der has been issued by the president 59 

Decifflons on questions as to evidence 
made by the commissioner on extradition 
proceedings cannot be reviewed on habeas 

corpus pending such proceedings 51 

On habeas corpus, the court or judge does 
not sit as an appellate tribunal to review 
the proceedings which have taken jilace be- 
fore the commissioner, as upon allegation 

of error 59 

On habeas corpus and certiorari, the court 
cannot entertain the question of the sufS- 
ciency of the evidence before the commis- 
sioner, to warrant the commitment for sur- 
render 59 

Error of the commissioner in the reception 
of evidence is no ground of discharge on ha- 
beas corpus 59 



PACTOES AISTD BROKERS. 

A commission merchant is liable for sell- 
ing goods contrary to instructions, and for 
negligence in the sale 852 

Receiving without objection accounts of 
sales made on cradit is a waiver of instruc- 
tions to sell for cash, and authorizes the 
factor to make further sales on credit 852 

Existing liens on goods unsold are dis- 
charged by the sale, and the proceeds be- 
come the subject of mutual accounts 765 



jB^JBjRR JL • 

A railroad charter describing part of the 
route as "thence by steamboats or other 
boats over and across the ferry to East 
Boston" does not authorize the company to 
maintain a ferry for general purposes 1186 

A ferry license under the Massachusetts 
statutes is not asagnable 1186 



Pines. 

See "Gustoms Duties." 

PISHERTES. 

Anchoring a vessel within fishing grounds, 
witliout malice, and to take in residue of 
cargo, does not make the master liable for 
damages; otherwise, if it is without rea- 
sonable commercial purpose 1047 
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See, also, "Customs Duties"; "Shipping," 

Seizure of the res, before filing of the 
libel, is essential to jurisdiction under a 
libel for a penalty or forfeiture. (Affirm- 
ing 1212.) 1213 

An action for a i)enalty or forfeiture 
m\tst be in the name of the government, 
unless otherwise expressly provided by 

statute 1128 

An information of forfeiture need not 
show that the case was not within the ex- 
emption of a proviso of the statute. This 

is matter of defense. . , 997 

A decree of forfeiture in rem is conclu- 
sive on all claiming an interest in the thing. 953 

Where absolute forfeiture is the statute 
penalty, title accrues when the penal act is 
committed; but, if the forfeiture is alter- 
native, — property or its value, — title does 
not vest until election; and meanwhile an 
innocent purchaser may acquire a title not 

forfeitable 968 

The secretary of the treasury has no pow- 
er to remit penalties, unless in cases pro- 
vided for by law 719 

As to legal proof of facts under Act " 
March 3, 1797, c, 67, upon which the secre- 
tary of the treasury is authorized to remit 

penalties and forfeitures . , . . 720 

The secretary of the treasurv has no au- 
thority under Act Feb. 27, 1813. c. 175, 
to make a remission of part only of the 

property forfeited 719 

The secretary of the treasury has no au- 
thorit}', under either the act of 1797 or tbe 
act of 1813, to remit the collector's share 
of the forfeiture, nor any part of it eo 
nomine 719 

PRAITDULENT COiainEY- 
Aia^CES. 

See, also, "Assignment for Benefit of Credit- 
ors"; "Bankruptcy." 

To make a contract void under 13 Eliz. 
c. 5, for fraud against creditors, both par- 
ties must concur in the fraud 451 

A contract of conveyance in considera- 
tion of marriage is within 13 Eliz. c. 5, 
§ 6, if bona fide and without notice of 
fraud, etc 451 

A contract of conveyance in considera- 
tion of marriage is valid as against cred- 
itors of the husband 451 

Payment of the sum stipulated in the 
articles may be made after marriage, on 
the eve of a judgment against the husband. 451 

An indiscreet expenditure for furniture is 
not per se fraudulent against creditors, 
where the husband agreed by the marriage 
articles to furnish a house as he saw fit. . 451 

A purchase of lands by a husband with 
money belonging to his wife before mar- 
riage, and the taking of a deed to her, pur- 
suant to a verbal agreement with her be- 
fore marriage, is 'no fraud on his creditors.1308 

An agreement to pay one known to be in- 
solvent a part of the purchase money of 
property held by an assignee in insolvency 
is void as to creditors 133 

An assignment of chattels is not perfect 
against creditors unless possession accom- 
panies and follows the deed. TVant of pos- 
session is evidence of fraud 1311 

A grant of chattels out of the country at 
the time will be JieH fraudulent unless pos- 
session is taken within a reasonable time 
after their return 1311 

GAMING. 

An assignment of an order for tbe pay- 
ment of money, by one who obtained it 
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from the owner and payee as the result of 
a -wager, is void under Stat. 9 Anne, c. 14.. l-4o 

Graxnishment. 

See "Attachment" 

See, also, "Public Lands." 

A Mexican grant of "a little more than 
three leagues held to carry but three 
leagues, to be taken from the larger tract 
named in the grant 820 

A Mexican land grant confirmed as 
against the United States, but without prej- 
udice to third parties 910 

Olaim to a Mexican land grant, rejected 
by the board, allowed on introduction of 
further evidence 1^5* 

GUAEAIfTY. 

A certificate of railroad stock issued to a 
bank was taken by it as collateral security. 
Ou payment of the loan, the cashier signed 
a blank transfer on the back of the certifi- 
cate and delivered it to the pledgor. Sub- 
sequently plaintiff loaned money to said 
pledgor on the security of the certificate, 
which was found to be forged. Held, that " ^ 
the bank was liable for plaintiff's loss 1113 

A holder of dishonored paper may sue the 
guarantor thereof without waiting the re- 
sult of a suit against the principal debtor..l343 

GUARDIAN" AND WARD. 

See, also, "Infancy." 

Of the various kinds of guardians at 
common law, only one exists in Maryland, 
namely, the guardian by nature. Various 
kinds of guardianship considered and de- 
fined ll'?l 

The authority of a guardian appointed by 
the orphans' court, under Act Md. 1798, 
continues until full age of the ward, and 
he cannot be removed, except for refusal to 
give security. The ward cannot choose an- 
other, at the age of 14 1171 

Act R. I. 1822, § 10, requiring service of 
notice on wards and their guardians, is re- 
pealed 1103 

A statute guardian cannot, except by au- 
thority of statute, represent his ward in 
court in a matter in which his interest is 
opposed to that of the ward 1103 



HABEAS CORPUS. 

See, also. "Extradition." 

The federal district court, or the judge 
thereof, has jurisdiction to issue the writ 
and hear the case when petitioner is held 
under illegal restraint, without any formal 
or technical commitment 17 

The federal courts have exclusive juris- 
diction whenever the applicant is illegally 
restrained of his liberty under or by color 
of the authority of the United States, and 
a district judge may issue the writ 17 

The court refused to take further action 
where a military oflScer made return to the 
writ that he declined to obey it at the pres- 
ent time under orders from his super^ior, 
which were produced in court 347 

The history of the writ, under the judi- 
ciary acts and the force bill, as drawn from 
the adjudicated cases, given and explained 
by Treat, J 17 
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The court may go behind the finding of a 
committing magistrate, and by certiorari 
examine the evidence taken before him; 
and may examine the magistrate as to evi- ^_ 
dence given and not reduced to writing. °'^^ 

H03MESTEAD. 
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Defendant Jteld entitled to have set apart 
unincumbered property on which part of his 
family resides, within the limit of the ex- 
emption, rather than a much larger estate 
subject to an incumbrance to nearly its 
value • '• 663 

The homestead-waiving clause inserted in 
a negotiable note of a firm by the partner 
who executed it is effective as to each 
member of the firm, both as to the firm and 
their individual property 311 

HUSBAISTD AND WIFE. 

Proceeds of the sale of lands descended 
to the wife, which have never come to the 
husband's hands, cannot be attached by his 
creditors • 351 

In Rhode Island, a deed of the wife's es- 
tate by the husband and wife does not con- 
vey her title unless duly acknowledged by 
her as prescribed by law 572 

A deed by the wife, joined in by her hus- 
band, when duly executed and acknowl- 
edged, will convey her title 572 

In Texas, a wife cannot charge her sepa- 
rate estate by becoming surety on a bond 
given by her husband as assignee in bank- 
ruptcy • 85 

The wife, unless she be entitled to a sole 
and separate estate, can bring no suit, 
without the union of her husband, in rela- 
tion to her property or interests 229 



INDBMNITY. 

A mortgage to indemnify may be subject 
to the rights of the creditor, though the 
mortgagee may not have paid the debt. . . 



264 



Indians. 



See "Citizen.' 



INDICTMENT AND TNFOBMA- 
TION. 

Sufficiency of indictment for keeping a 
faro bank, under Act May 2, 1831, c. 37. . 702 

INFANCY. 

See, also, "Guardian and Ward." 

A minor may recover wages as a sea- 
man, under a contract made personally 
with him, if he has no parent, guardian, or 
master entitled to receive his earnings .... 1329 

Quaere: Whether the defense of libel- 
ant's infancy is available otherwise than by 
plea to his competency to sue in his own 
name «... .1329 



INJUNCTION. 

See, also, "Equity" t "Patents." 

Act Pa. March 21, 1806, § 2, in relation 
to statutoiT remedies, does not affect the 
remedy by injunction 1012 

Injunction against the prosecution of an 
action at law denied, unless complainant 
would confess judgment in such action . . 1093 
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The notice required (Act Slavch, 1793, § 
5) of an. application for an injunction may 

be waived by an appearance v,/ ' * 

Judges of federal courts will not follow 
the opinions of each other in deciding mo- 
tions for preliminary injunctions oyO 

On the dissolution of an injunction stay- 
ing proceedings on a judgment, damages at 
10 per cent per annum are recoverable for 
the period jthe. injunction was in force lOo^ 

DSrSOLVEKCY. 

See, also, "Assignment for Benefit of Credit- 
ors"; "Bankruptcy." 

Persons confined for torts and trespasses 
are not within the provisions of the act of 
congress, or that of South Carolina, for the 
relief of insolvent debtors v'2o 

Upon the petition of a creditor of an m- 
solvent debtor to deprive him of the benefit 
of the insolvent act, defendant may show 
that petitioner is not his creditor 5b9 

INSXJBANCE. 

See, also, "Marine Insurance." 

Policies are to be construed for indemni- 
ty of the assured and the advancement of 
trade -. l^"'* 

A policv on lithographic presses m a cer- 
tain building, there being two presses then 
there, held not to cover a press subsequently 
put in, so as to make double insurance, 
within the meaning of a policy specifically 
insuring the latter press ,••,••,',■ -l^"^ 

The insurer is liable to the legal holder 
of the policy, though the person procuring 
it by mistake ordered it canceled olo 

A firm paying a draft for a cargo of 
grain on the faith of an insurance policy, 
indorsed to them by the shipper, is not af- 
fected by his mistake in ordering the policy 
canceled, although he was to share in the 
profit or loss on each cargo 815 

The mere fact that a premium has not 
been actually paid is no defense to a bona 
fide holder. In such case, mutual accounts 
have the effect of payment 815 

The acceptance by a general agent of over- 
due premiums is a waiver of the forfeit- 
ure, where the insured has no notice of 
limitation upon his powers 125 

But a notice in the policy and renewal 
certificates of limitations upon the agent's 
power is binding on the insured 125 

The receipt and holding of the premium 
until requirements are complied with is no 
waiver where the money is returned on non- 
compliance with the requirements 12o 

The fact that the agent was in the habit 
of giving extensions of time to pay renewal 
premiums will not prevent the policy ex- 
piring, under its provisions, on nonpayment 
of the premium at the time when due 349 

A dividend due a policy holder should be 
applied to the payment of his premium, 
upon his request, if such has been the prac- 
tice of the company COi 

A note given a foreign insurance company 
for premiums cannot be enforced by the 
company after it has failed to comply with 
the state law by obtaining a renewal of its 
certificate 3C5 

An action will not lie on the bond of an 
agent of a foreign insurance company for 
failing to pay over premiums collected after 
the company had failed to comply with the 
state law by obtaining a renewal of its cer- 
tificate 365 

A creditor, to whom a policy was payable 
having received from the insurer the 
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amount of his claim, and surrendered the 
policy, no action lies by the representatives 
of deceased against the insurer to recover 
the difference between the amount paid and 
the amount of the policy 19t> 

rN"TEREST. 

See, also, "Banks and Banking"; "Usury." 

In admiralty, interest on cargo lost by 
collision runs at 6, not at 7, per cent 991 _ 

rW^TERNAL BEVENTJE. 

Act July 20, 1868, in relation to a tax 
on distilled spirits, is not unconstitutional 
because of its regulations requiring a bond 
before commencing business, etc 1061 

The tax on 80 per cent, of the capacity 
of a distillery must be paid, whether so 
much is produced or not, under Act July 
20,1868, § 20 .......1060 

The provision of section 10 of that act 
must be strictly followed in ascertaining 
the capacity of the distillery 1060 

The tax on distilled spirits is due the mo- 
ment they are produced, and must be paid, 
even if they are afterwards destroyed 1^7 
leakage or fire • • • • -1060 

Surplus earnings of a bank are not liable 
to a license tax under the act of June 30, 

1864, § 79 i;-v-;^^°^ 

A supervisor may procure an attachment 
to compel a person liable to taxation to ap- 
pear and testify, without showing that he 
acted under special instructions from the 
commissioner in issuing the summons. ... .1294: 

Under the acts of June 30, 1864, and Ju- 
ly 13, 1866, no succession tax could be lev- • 
ied against the devisee of a remainder in 
fee until the life estate terminated 101* 

Under Act June 30, 1864, where person- 
al property was bequeathed in trust for tes- 
tator's widow for life, afterwards to his 
adult children, the legacy tax accrued on 
testator's death, though not payable until 
his widow's death, and was therefore un- 
affected by the repealing act of July 14, 
1S70 •* * lUtJo 

A legacy tax "accrues," so as to be ex- 
empt from the repealing provisions of the 
act of July 14, 1870, on the death of the 
testator lii^v 

A dividend declared will form part of the 
taxable income of the stockholder, though 
he has not called for and received it. (Act 
July 1, 1802.) ;• 382 

A tax upon the income of a person up to 
the time of his death, during the tax year, 
is properly assessed against his executor. . . 5((> 

a. an assessment of income tax under act 
July 1, 1862, is not made in legal form, the 
remedy of the person aggrieved is at law, 
and not in equity ............ dS- 

If such assesement is made in legal form 
the party aggrieved must pursue the rem- 
edy given by section 93 before he can resort 
to a court of equity for relief 3S2 

INTEKKTATIOnSTAIi I.AW. 

Strict neutrality must be observed be- ^^ 
tween belligerents by other powers 733 



JXTDGMENT, 

See, also, "Bankruptcy"; "Execution." 

Kendition and entry. 

Defendant will be permitted to come in 
and confess judgment for the whole dam- 



1374 



INDEX. 



Page 
ages laid in the writ, although no deelarn- 

tion be filed 324 

Failure of defendant to produce a paper 
at the trial according to notice will not au- 
thorize judgment by default, unless there 
was an order of court to produce it. ..... . .1229 

Validity. 

A decree of a probate court made without 
notice, when the statute requires notice, is 
void as to the person not notified. ....... .1103 

Operation and effect, 
' A judgment in Ohio binds the real estate 
of defendant from the first day of the term 
at which it was rendered 283 

A permanent leasehold estate in land in 
Ohio is bound by a judgment against the 
owner 283 

A judgment appealed from the Ohio com- 
mon pleas to the supreme court remains a 
lien on the land m the county 280 

All judgments rendered at the same term 
have equal liens on the realty of defendant, 
if execution be levied within a year 283 

A decree in a proceeding in rem binds all 
the world 625 

A foreign attachment under E,ev. Code 
Va. 1819, c. 123, is not a proceeding in rem 625 

The sentence of acquittal of a foreign 
court acting in rem, in cases of revenue, 
seizure, and prize, is conclusive except in 
cases of fraud 483 

Concealment of facts is no ground to avoid 
the sentence of a foreign court acting in 
rem 483 

A decree rendered in a suit between two 
parties is not admissible as evidence in a 
suit between one of those parties and a third 
person 625 

A decree for divorce declaring that articles 
previously entered into for alimony should 
remain in force is no bar to an action upon 
a bond given to perform those articles 124 

Where lands were devised with direetionij 
to be sold by the executor, and a share of 
the proceeds paid to certain emancipated 
slaves, and in a suit against the executor, to 
which such legatees were not parties, it was 
decreed that they were incompetent to take, 
held, that this was no bar to their rights. .1096 

A person compelled by the judgment of a 
court of competent jurisdiction to pay 
money to one man, having acted in good 
faith, is protected by that judgment from 
paying it to another. 1235 

The rule that a judgment against one of 
several joint trespassers is no bar to an ac- 
tion against others applies in trover for suc- 
cessive conversions by difEerent persons ... 1125 

A judgment of the Illinois circuit court 
under the state revenue law of February 
26, 1839, is no bar unless it is shown that 
everything required by the statute to give 
jurisdiction was done .1251 

I{.elie£ against: Opening; Vacating. 

A judgment of the circuit court of the 
District of Columbia cannot be superseded 
without two sureties 589 

The court will quash an execution upon 
a supersedeas judgment, and also the su- 
persedeas judgment itself, if it does not tru- 
ly recite the original judgment , 349 

The orphans' court of Washington coun- 
ty, D. C, may review its sentence, even 
after the right of appeal is lost; and an ap- 
peal lies on that review 1171 

A petition for review in the orphans' 
court is analogous to a bill of review in 
chancery 1171 

Equity will not relieve against a judg- 
ment confessed by an attorney through de- 
fendant's negligence 1038 

An erroneous judgment cannot he set 
aside after the end of the term, unless en- 
tered by misprision or fraud 1309 



Satisfaction and discliarge. Page 

Where a judgment for money was on 
condition that plaintiff indemnify defendant 
against certain claims, which he refused to 
do, and defendant paid claims in excess of 
the judgment, lield, that satisfaction must 

be entered ,1309 

The lien of a satisfied judgment cannot 
be revived in favor of one of the debtors, 
who was a surety, to the prejudice of third 
persons 264 

Actions on judgments. 

The enforcement of a judgment is regu- 
lated by the laws of the state where it is re- 
covered, though the cause of action is a 
contract made in another state. 1105 



JUSTICES OF THE PEACE. 

A justice of the peace in Alexandria coim- 
ty, D. C, has jurisdiction in detinue 1255 

The creditor may. if the debtor does not 
object, give a sufficient credit on the debt 
to bring it within the jurisdiction of the 
justice 361 

It is an indictable offense for a justice to 
demand any fees other than those estab- 
lished by law 1144 

A bond or writing obligatory cannot be 
given in evidence ^vhere the summons de- * 
scribes the cause of action as a note of 
hand 361 

No appeal lies from a judgment of a jus- 
tice of the peace rendered upon the ver- 
dict of a jury 361 



LAISTDLOKD AND TEISTANT. 

Chairs left with a painter for repairs are 
not liable to distress for his rent 1171 

The landlord may distrain after the death 
of the lessee 234 

In replevin for goods distrained for rent, 
upon the issue of "no rent arrear," defend- 
ant need not prove that the distress was 
laid by his order or authority 234 



LTBEL AND SDAETDER. 

One proprietor of a newspaper is respon- 
sible for the act of his coproprietor in pub- 
lishing a libelous article 49 

The fact that the libelous article was 
copied from another paper, and so appeared 
on its face, is no justification 49 

But such fact is admissible in mitigation 
of damages under the general issue 49 

Under a plea of justification, no evidence 
in mitigation of damages can be given. . . .1263 

Under a plea of justification, the truth of 
the libel, with the innuendoes, must be 
proved as laid 1263 

Under a plea of not guilty, defendants 
cannot nrove the truth of the libel, even in 
mitigation of damages 1263 

Plaintiff in slander may have leave to 
withdraw his general replication and file a 
general demurrer, and the court will give 
defendant leave to change his plea 107 

The amount of damages for a libel de- 
pends upon the degree of malice 49 



liiEisrs. 

See, also, "Admiralty"; "Bania-uplcy"; "Mari- 
time Liens"; "Shipping." 

Advances to the majster to enable a ship 
detained in France to prosecute her home- 
ward voyage are not a lien on the compen- 
sation awarded under the French conven- 
tion 1035 
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I/TTVnTATIOISr OF ACTIONS. 

Page 
See, also, "Adverse Possession"; "Ejectment'; 
"Equity"; "Maritime Liens." 

State statutes of limitation are applied in 
the federal courts, unless congress nas oth- 
erwise provided 896 

A state statute of limiiations is ineffectual 
to bar a right of "actiou secured to the Unit- 
ed States by act of congress 118 

Nine months and a half allowed in a stat- 
ute of limitations for bringing suit in causes 
of action accrued over four years prior 
thereto Jichl reasonable 797 

The Indiana statute of 1852 gives full 
effect to the statutes of other states, and 
places debtoi*s removing to ludiaua in the 
same condition as if still in tlie place of 
the contract 996 

Under section 190 of the California pro- 
bate act, suit to recover lands sold by an 
administrator by order of the probate court 
is barred in three yeai-s from the sale. . . .1314 

The statute of limitations does not begin 
to run against an action by the assignee of 
a corporation to recover back a dividend 
wrongfully declared until the fraud is dis- 
covered by him 506 

Fraud which will prevent the running of 
limitations is secret or concealed fraud,-=— 
a concealment of tlie cause of action 896 

Where plainfiff has been negligent in dis- 
covering or attjieking fraud, the statute 
will run from the commencement of his 
laches, notwithstanding the fraud 896 

In California, the exclusive right to re- 
cover real estate is in the administrator 
until distribution, and, if his right becomes 
barred by neglect, the right of the heir, 
though a minor, is also barred 1314 

The inability of an heir to sue to recover 
real estate pending administration is not a 
disability, within the meaning of section 
191 of the California probate act 1314 

The exemption by Code Ga. § 2548, of an 
administrator from suit for one year from 
his qualification, 7ield- not repealed by the 
limitation law of March 16, 18G9 797 

Act Ga. March 16, 1869, barred suits on 
causes accruing prior to June 1, 1865, if 
not brought by January 1, 1870. Held that, 
in the case of an administrator, the time 
was extended one year. (Code, § 2548.) . . 797 

In the absence of positive provision, the 
statute, after it has commenced to run, is 
not suspended by defendant's removal from 
the state 996 

Action on note Hield barred in 13 years, 
notwithstanding frequent absences of de- 
fendant from the state 14 

The statute may be pleaded on the first 
day of the term next after office judg- 
ment 1307 

In trespass, the infancy or coverture of 
some joint plaintiffs does not prevent the 
plea of limitations as to the others 855 

Amendments made to the writ after the 
statute has run. where they introduce no 
new cause of action, will not bar the right 
of action 118 

The act of limitations cannot be given in 
evidence upon nil debet lo3 

LOTTEHrES. 

Liability of city of Washington, D. C, 
for prizes in "The Lottery for Building 
Lancastrian Schoolhouses, a Penitentiary 
and City Hall in Washington Cits^." 1 



MANDAMUS. 

Mandamus will not lie to the head of an 
executive department to compel the per- 



PagQ 
formance of an act not merely ministerial, 
but involving the exercise of judgment. ... 74 



MARINE INSITRANCE. 

See, also, "Average." 

Tlie contract — ^Interpretation. 

A policy on goods on board a vessel for 
a voyage out and return, "$12,000 valued," 
must be considered an open policy for the 
return voyage - 216 

A second policy on the return cargo of 
coffee valued at a certain sum per poimd, 
deducting $12,000 previously insured, is 
only binding on the balance of cargo after 
deducting so much as would at first cost 
amount to $12,000 216 

Representations: Concealments. 

Concealment by the assured of the fact 
that part of the cargo is sudi as would be 
condemned by belligerent courts vitiates the 
whole policy 849 

The assured is not bound to anticipate 
and disclose every possible ground of sus- 
picion which may weigh with belligerent 
cruisers; but he must disclose circumstances 
under which belligerent courts are in the 
iiabit of condemning, though against right. 849 

Tlie risk. 

Construction of excei)tion in Boston poli- 
cies with regard to seizure on account of 
illicit or prohibited trade 483 

In case of a capture, where the vessel 
is lost by fire or accident, or negligence of 
the captors before she is delivered up, the 
whole loss is attributable to the capture. . , 483 

Underwriters are liable as for a total loss 
where a vessel seized for violation of reve- 
nue laws is acquitted by a foreign court, 
but by the long exposure is so injured that 
necessary repairs will amount to more liian 
her value, and she is abandoned 483 

Where the insurer was to be liable for 
a total loss only, he is not liable where the 
cargo saved on the wreck of the vessel did 
not pay the expense of saving it 707 

Where the risk is to terminate, at the end 
of the voyage, after the vessel has been 
"moored 24 hours in safety," a mere anchor- 
ing in the usual anchorage grounds, for 
temporary purposes, does not end the risk. 1323 

Deviation. 

The smallest deviation without justifiable 
necessity discharges the underwriters, 
though the loss is not an immediate con- 
sequence S94 

Abandonment. 

The right to abandon is determined by 
the actual state of affairs at the time it is 
made. Where a captured vessel was re- 
stored at the time of attempted abandon- 
ment, though not known to the owner, held, 
that the same was ineffectual 838 

A waiver of abandonment by the first in- 
surer does not affect the relations of the in- 
sured with a second insurer 216 

Abandonment in writing, pursuant to the 
policy, lield to convey full title, so as to 
prevent claim of ownership by the assured 
after raising and repair of the vessel 975 

Riglit o£ recovery. 

An alleged local custom to keep back 
one-third the gross freight for charges in 
a policy on freight where the loss is total 
is unreasonable, and will not control against 
the terms of the policy 129 

Suits. 

Safe performance of voyage raises a pre- 
sumption that the vessel was properly 
manned, and devolves upon the insurers of 
cargo injured by fire the burden of show- 
ing the contrary .1323 
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Page 
"Where the property has been condemned 
by the court of a belligerent, only the sen- 
tt'iice of that court is to be read in evi- 
dence, except under peculiar circumstances. 831 

MAEITIME LIENS. 

See, also, "Admiralty"; "Affreiarhtment" ; "Bot- 
tomry and Eespondentia"; "Ohai-ter Parties' ; 
"Demurrage"; "Salvage"; "Seamen"; "Ship- 
ping." 

Tlie riglit to a lien. 

A general creditor of a ship has uo lien. .1203 

By the common law, the lien for work 
or repairs on a domestic ship does not exist 
independently of possession 751 

iho repair of a vessel used to navigate 
tide water, although used partly on inland 
navigation, is a maritime contract 293 

Repairs upon a vessel in winter quarters 
in a foreign port, done by contract with 
the owner, there being no express claim of 
a lien at the time, and no immediate neces- 
sity for such repairs, do not constitute a 
lien 520 

A watchman on board a vessel laid "P 
for repairs has no lien for wages Ill 

The mate and engineer of an enrolled 
steamer employed in towing vessels in Bos- 
ton harbor have a lien for their wages 126S 

Such lien extends to her boiler, though 
the seamen knew that tlip makers who put 
it in were to retain title until paid, with a 
right to remove it on any default 1268 

Where a vessel was sold on condition, 
and possession delivered, and one of the 
pxirchasers, after default, sold his interest 
to his partner, and engaged as mate, lidd, 
that he had no lien for wages as against 
a subsequent vendee of the owner 973 

That a bill for supplies is made out 
against the vessel by name and her owners 
is evidence that credit was given to the ves- 
sel, and that the per.-;onal responsibility was 
not exclusively relied on 957 

The maritime law gives no lien for sup- 
plies furnished at the home port 957 

The residence of the owner is the home 
port, though the vessel is enrolled else- 
where. The nlace of enrollment is only pri- 
ma facie the home port. 957 

Priority and enforcement. 

Attachment of a vessel on process from 
a common-law court operates on nothing 
but the owner's interest after the maritime 
liens are satisfied 1203 

A bottomry bond given by the owner in a 
foreign port for money to purchase cargo 
h(ld entitled to priority over an earlier mort- 
gage, under which the mortgagor was al- 
lowed to remain in possession without al- 
teration of the ship's papers 938 

"Where a vessel was libeled in the home 
port while in possession of shipwrights, 
held, that they must be first paid; then a 
prior mortgagee; and, afterwards, one who 
made repairs, but was never in possession, 
ratably with furnishers of supplies 810 

The act of 1850 does not give a recorded 
mortgage priority over maritime liens, 
which by the maritime law are preferred to 
a bottomry bond 810 

Seamen's wages are payable out of pro- 
ceeds prior to the claims of matex'ial men 
furnishing supplies during their employ- 
ment • 957 

The jurisdiction of the a-dmiralty courts 
to enforce maritime liens cannot be ousted 
by any proceedings in the state courts by 
owners or agents 293 

Waiver: Discliarge: Extinguishment, 
Maritime liens are not divested by a sale 
of the vessel under process from a common- 
law court 120i 



Ziiens under state la-ws, Page- 

Whenever the existence of a lien on a 
vessel for work or repairs is established, 
under the local law, whether by statute or 
by common or municipal law, the jurisdic- 
tion of the admiralty attaches proprio vi- 

gore "^^ 

A lien held to have attached upon a ves- 
sel by the common law for materials fur- 
nished and repairs made, and' not to have 
been divested by a voluntary surrender of 

the vessel by the owner 7ol 

There is no statute law in Massachusetts 
(1840) which gives a lien in rem to ship- 
wrights for building, equipping, or repair- ^ 
ing ships '»>1 



MARRIAGE. 

In Michigan, it is essential that a mar- 
riage shall be solemnized in the presence of 
a mmister or magistrate, and two witness- 
es *132l> 

Marriage articles are not affected by not 
being recorded within the time prescribed 
bv the laws of New Jersey 4ol 

'Marriage articles will not be presumed 
to have been abandoned by any delay or 
negligence of the trustee in their execution 451 

A covenant by the father of the intended 
wife to stand seised to her use. after mar- 
riage, of a piece of real estate, does not op- 
erate after marriage to pass the legal estate 
by the statute of uses; the use remains 
executory in the trustee and his heirs 451 



MARSHAL. 

Plaintiff is liable to the marshal for his 
whoie poundage if he levy goods to the 
value of the debt, whether they be sold or 
not 1052 

MASTER AI03 SERVANT. 

A person employed to assist in unloading 
a vessel is charged with the usual knowl- 
edge of its construction, and the location of 
the usual hatches, and cannot recover for 
injuries caused by falling through an open 
hatch 561 



MORTGAGES. 

See, also, "Chattel Mortgages"; "Shipping." 

A prior mortgagee may release his claim 
on payment of the debt, unless he have ac- 
tual notice of the claims of subsequent 
mortguErces 204 

A person who may be chargeable with a 
balance in case the proceeds of the mort- 
gaged premises do not satisfy tiie debt is 
an indispensable party to a foreclosure 
suit 1091 

The piu'chaser at a trustee's sale held not 
relieved from paying interest as agreed 
from the day of sale, pending investigation 
of the title, and waiting its clearing, though 
he refused to take possession 761 

But interest will cease to run from the 
time the money is paid into court - 761 

Auction sale set aside where a party in- 
terested publicly announced that it was 
merely a legal form to perfect his title, and 
that purchasers would be subject to a suit 
at law 133 

A mortgagor is not responsible, without 
notice, for the application of any surplus 
which may remain on the sale of the mort- 
gaged property after satisfying his mort- 
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HTmiOIPAL COHPOBATIONS. 

Page 

The municipality of Alexandria, D. C, 
has power to prohibit the keeping of gam- 
ing tables under penalties to be recovered 
by warrant to be levied on the ofEender s 
nersonal property, though he be also liable 
to prosecution under the state law 234 

In a justice's warrant for the i)enalty of 
a by-law, all such defects will be disregard- 
ed as would be disregarded after verdict in 
debt or information upon a penal statute. . 146 

In respect to all acts which the corpora- 
tion has power to perform, it may bind it- 
self by those agents whom it sufEers to act 
for it, and in the modes which its usages 
sanction 134b 

The mayor, city attorney, and treasurer 
may engage attorneys to collect demands 
due the municipality, where they have ordi- 
narily been suffered to make similar agree- 
ments 1343 

When contracts have been made, acts 
done, and labor performed pursuant to a 
construction of a city charter, acquiesced in 
by all the citizens, that construction will be 
sustained, if justified by any possible read- 
ing of the statutes 1343 

In the ordinary course of its government, 
and in the conduct of improvements which 
it is the city's duly to make, it may execute 
promissory notes, bonds, and guaranties ^ 
necessary and convenient for the purpose. ,1343 

The mere fact that New Orleans consoli- 
dated bonds were older than bonds subse- 
quently issued held to give them no priority 
over other bonds. (La. A et. Feb. 23. 1852.) 380 

aioney collected as provided by law to 
pay interest on bonds is a trust fund for 
such purpose, and the city will be enjoined 
from using it for other purposes. 377 



".Tefferv" and "Jeffries" are not idem 
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ITAVIGABLE WATERS, 



A steamer going at excessive speed 
through the channel between Blackwell's 
Island and New York City, and thereby 
causing swells which sink a moored canal 
boat, is liable ; .1066 

One constructing a boom of specified di- 
mensions under a private statute contain- 
ing a proviso that navigation shall not be 
obstructed cannot assert that logs of oth- 
ers, which went into his boom, were there 
by inevitable accident, and that he was not 
responsible for their detention 1012 

UTE EXEAT. 

The writ will not issue where plaintiff's 
clerk, about to quit the district, had embez- 
zled his goods, and converted them into 
money, which he has deposited in a bank to 
his credit; no debt being positively averred 202 



ME^W TEIAIi. 

New trial will be granted upon the dis- 
covery of new, material, and important evi- 
dence 850 

It must clearly appear that the newly- 
discovered evidence was not known before, 
and is not merely cumulative, and that the 
witness is credible 353 

Failure of witnesses to state facts which 
the party expected them to state is no 
ground for new trial. 892 

16FED.CA1S.— 87 



Page 
New trial not granted because of interest 
of a witness, where such interest would 

probably be released on another trial 353 

Errors of the court are no ground for 
a new trial where the verdict was right, 
and the moving party was not prejudiced. . 790 

The whole previous cost must be paid 
where a new trial is had on newly-discov- 
ered evidence 353 



ISTOTABIES. 

Notaries public have authority to take the 
acknowledgment of creditors to their pow- 
ers of attorney in bankruptcy proceedings.. 71 



OATH. 

Affirmation by juror not a Quaker, not 
attached to any particular religious sect, not 
permitted 151 



PARTISTEBSHIP. 

An agreement to furnish $3,000 and per- 
sonal services to the business of another for 
a year, at a stipulated price, and not to be 
chargeable with losses, does not constitute 
a partnership as between the parties 1149 

But where the party furnishing such 
money holds himself out as a partner he is 
liable as such to creditors, and, in case of 
insolvency, the sum contributed is partner- 
ship assets 1149 

A partner cannot compel his copartner to 
accept a purchaser of the former's interest 
as a member of the firm. 317 

Owners of whale ships, in the absence of 
express contract making them partners, are 
only part owners in the vessel. 353 

The representations of a member of a 
firm to the purchaser of its negotiable pa- 
per that it is business paper will estop the 
firm or their assignee from setting up that 
it is accommodation paper, and void for 
usuiy 676 

The dissolution of a partnership by mu- 
tual consent does not affect the rights of 
existing creditors, nor of those who subse- 
quently' become creditors, if the members 
continue to treat each other as partners. . . 89 

A debt put at the disposal of one partner 
after dissolution of the firm may be dealt 
with in equity as his individual property. 232 

A continuing partner who agrees, on dis- 
solution of the firm, to pay the firm credit- 
ors, is a trustee for them, and a snbse- 
quent assignment by him, with preferences, 
of the partnership effects, is fraudulent and 
void 793 



PATENTS. 

PatentaTjxlity. 

The substitution of wood for paper in the 
construction of a box of peculiar pattern 
does not amount to novelty 640 

There is no invention in placing on a soft 
metal gun cartridge a bottom of hard metal, 
to give capacity for repeated discharges. . .1260 

A metallic paint produced by well-known 
methods from the refuse left in the manu- 
facture of bichromate of potash is not pat- 
entable as. a new composition of matter. . .1165 

A device consisting of perforated tubes 
set vertically in a grain bin, so as to al- 
low a free circulation of air through the 
grain, thus preventing overheating, is an- 
ticipated by a prior invention of hollow per- 
forated side walls for the same purpose. . . 788 
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The mere location of an old apparatus 
on a machine is not patentable unless it re- 
sults in a new combination, producing new 
and useful results 805 

A prior invention to anticipate must have 
been reduced to practical use. The mere 
conception of the invention and experiments 
alone are not sujficient 677, 684, 1133 

Superior utility, where not derived from 
the use of better material or greater skill 
or care in the manufacture, is evidence of 
invention 684 

The condition as to utility does not re- 
quire that the thing invented should be the 
very best article for the use to which it is 
applied. Practicability is all that is re- 
quired 677 

The amount of labor, study, or thought 
which the invention cost is of no conse- 
quence, if it be really a new and useful in- 
vention 6S4 

Combining^ curved metal receiver with 
an elevated instead' of a horizontal delivery 
involves no invention, and is not patent- 
able 635 

A new and useful process for the making 
of hoop skirts lield patentable, although ef- 
fected by the use of a "former" previously 
known and used for other purposes 630 

The double independent leather covering 
for base balls, where such covering had 
been previously applied to soft balls, Jicld- 
not a patentable invention 494 

A device for mending rents in firemen's 
hose by clamping the torn edges togetiier 
between metal plates is not anticipated by a 
similar device for making preserving cans 
air-tight 155 

Wlio may olitain patent. 

One first conceiving an invention, and us- 
ing reasonable diligence to perfect it, and 
doing so in fact, is entitled to a patent 
over a subsequent original inventor who 
first reduces it to actual use • 843 

Prior public nse or sale. 

Mere public use by others before issuance 
of the patent is not decisive against the in- 
ventor here, as in England 1332 

The public use for more than two years 
before the application, which renders the 
patent void, may be a public use by the 
inventor himself of a single machine 302 

The use of the invention in the invent- 
or's factories, when not for the purpose of 
experiment, is a public use 643 

Prior description or foreign patent. 

Prior publications which do not so de- 
scribe the invention that the public may 
construct and put it in practice without 
further invention do not destroy the pat- 
ent 302 

An application withdrawn and instantly 
refiled in the same words is a continuing 
application, and not affected by the issu- 
ance of a foreign patent within six months 
before such refiling , , . . .1136 

Abandonment: IJaclies. 

An inventor who knowingly suffers his in- 
vention to be in public use for years with- 
out objection dedicates the same to the pub- 
lic 1332 

Passive conduct with knowledge of an ap- 
propriation by defendant, which the in- 
ventor is powerless to prevent, does not 
estop him from subsequently asserting ' '-^ 
right on obtaining a patent 302 

The proviso in Act 1870, § 35, providing 
for renewal of rejected applications, does 
not restore a right once lost by laches .... 818 

The inventor delayed 12 years after the 
final rejection of his application on appeal 
to the commissioner before amending his 
specification. Held no abandonment 302 



Page 
Delay of 18 years in renewing a rejected 
application is an abandonment where an- 
other has in the meantime secured a patent 

for the same thing 818 

During two years before application 
made, the inventor may publicly use and 
sell his invention without any presumption 

of abandonment 302 

The first inventor's delay to apply for a 
patent for eight years after the second in- 
ventor has secured one bars him from there- 
after making application 705 

Application and issue: Interference. 

Upon the application, the commissioner 
should decide, not only questions of law, but 
also of fact, including abandonment or neg- 
lect 705 

It must be assumed from the granting of 
the patent that there was evidence before 
the commissioner to show that there was 
unavoidable delay in preparing the applica- 
tion for examination. (Act 1861.) 302 

The decision of the commissioner upon a 
question of fact upon which he is authoriz- 
ed to pass is unimpeachable, except ujwn 
the ground that it is ultra vires 302 

'xhe commissioner, after deciding an inter- 
ference, may, for cause shown, allow one 
party to withdraw and refile his applica- 
tion, and may then declare an interference 
anew 1136 

Apneals from commissioner's decision. 

The questions of practicability and use- 
fulness are not subject to appeal in cases 
of interference 1130 

The judge cannot order reasons of ap- 
peal to be stricken out, but may overrule 
them 1136 

Validity. 

A claim for a result merely, or for every 
means by which certain advantages in a 
harvester can be secured, is invalid 805 

A patent for a new article so described 
that it can be made witho\it invention is 
not invalidated by an ineffective attempt 
made to describe tiie best machine for mak- 
ing it 394 

Patent held', on the evidence, to date back 
for 12 years before the application 37 

Extent of claim. 

The daims in a patent should be liberally 
construed, but must be limited by the state 
of the art, showing the degree of improve- 
ment effected 635 

A disclaimer made by an attorney in the 
prosecution of an application does not 
necessarily estop the patentee from main- 
taining that his claim embraces the matter 
referred to 635 

Kepeal of patent. 

Method for repeal of patents provided for 
by Act 1793, § 10 96 

Assignment. 

The assignee of territorial rights nol re- 
stricted as to sales within the territory, 
may, as to subsequent assignees of other 
territoiT. sell within his own territory with- 
out restriction or condition 183 

Iiicenses. 

The infringing articles were put into de- 
fendant's factory at its expense, under the 
direction of the inventor, and were used un- 
der his direction up to the time of the appli- 
cation for a patent. Held, that defendant 
had a special license to use such articles . . 483 

A grant of the exclusive right to "man- 
ufacture and sell" in a specified city carries 
to a purchaser from the licensee a right to 
use the machine anywhere 1216 

Sale of patented macbine or prodnct. 

When a patented article has been law- 
fully made and sold without restriction or 
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condition, it is no longer within tlie monop- 
oly, and the purchaser may use it without 
restriction as to time and place • 183 

InfruigemeiLt— Wliat constitutes. 

A patent for a composition of several in- 
gredients covers known equivalents of each 
ingredient 113o 

The use of substantially the same means 
to accomplish the same result is an in- 
fringement 1218 

A mechanical equivalent is a means 
which may be adapted by the mere skill of 
a mechanic to accomplish the same result 
as the device used in the patent 1218 

An equivalent of a substance is another 
substance having similar properties and 
producing substantially the same efEect.. .1133 

A claim for a paint can having a thin rim 
of soft metal, to be cut through in opening, • 
is infringed by making one end wholly of 
thin tin 1087 

— "Wlxo liaTjle. 

One may be an infringer without knowing 
of iJie existence of the patent .1133 

— — Remedy generally. 

Equity has jurisdiction in case of in- 
fringement on the ground of want of ade- 
quate remedy at law 302 

Defendants, in consideration of a license 
to manufacture under plaintiff's patents, 
expressly recognized their validity, and 
agreed not to manufacture certain articles 
covered thereby. Held, that plaintiff could 
sue in equity either for breach of the agree- _ 
ment or for infringement 399 

—^ Preliminary injunction. 

Denied where the validity of the patent, 
six months old, was put in issue, and de- 
fendant alleged a license granted by com- 
plainant before the patent issued 140 

A prior decree sustaining a patent, if en- 
tered by default, will not warrant a prelim- 
inary injunction in a subsequent suit 640 

The rendition of a Terdict in favor of 
plaintiff is not conclusive upon his right to 
an injunction 690 

Where the patent is only recently grant- 
ed, very strong evidence of acquiescence on 
the part of the community is required to 
justify a preliminary injunction 640 

-^— Procednre. 

In an infringement suit, it is sufficient for 
plaintiff to aver that title is vested in him, 
without tracing it by the assignments 1319 

The express recognition by agreement of 
the validity of a patent, in consideration of 
a license, wUl estop the licensee, in a sub- 
sequent suit for infringement, to set up its 
invalidity 399 

A mere mercantile agreement not to deal 
in certain patented machines therein named 
is not an estoppel to deny the validity of 
the patent 640 

Prior knowledge of a person, of which no- 
tice is given, cannot be proved by another 
person, not mentioned in such notice 677 

— — Evidence. 

The patent is prima facie evidence that 
the patentee is the original inventor 302 

Declarations of the ijatentee, made after 
he had assigned all his interest, impeach- 
ing the validity of the patent, are inadmis- 
sible against the assignee . — 677 

Nor is evidence of such declarations ad- 
missible to contradict the patentee, who 
has testified as a witness for the assignee, 
where he has not been interrogated as to 
such declarations - 677 

The evidence on the subject of anticipa- 
tion must be clear and convincing 394 

—r Injunction and its violation. 

The fact that defendant, who has sold 
an infringing article, sold it on'behalf of its 
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owner, and had no interest in it, or in its 
sale, is no ground of refusing an injunction 
against him 563 

Various particular inventions and pat- 
ents. 

Base balls. No. 127,098, for double 
leather covering, lield invalid for want of " 
invention 494 

Brushes. No. 160,933, for improvement, 
Md infringed 1320 

Capstans. No. 63,917, for improvement 
in applying steam power to capstans, lield 
valid and infringed 302 

Car wheels. No. 640, for improvement 
in mode of making cast-iron car wheels, 
construed 677. 684, 690 

Harvesters. No. 15,044 (reissued No. 4,- 
281), for improvement, lidd invalid 6oo 

Harvesters. Reissue No. 2,254 (original 
No. 37,630), for an improvement in harvest- 
ers, consisting in a raking and reeling ap- 
paratus, construed, and held not' infringed 805 

Hats. No. 34,043, for improvement in 
men's hats, Jield valid and infringed^ 5o3 

Isinglass. No. 134,690, for improvement 
in manufacture, lield invalid, the invention 
having been in public use for more than 
two years 643 

Jails. No. 110,483, for an invention re- 
lating to the construction of jails, construed 
in a charge, and found infringed by the ju- ^ 

rv 1218 

' Metallic packing. No. 5,767, for an "im- 
proved composition for metallic -packing in 
steam engines," construed in a charge to a 
jury • 1133 

Paint cans. No. 24,748, for improve- 
ment, construed, and Md valid and in- 
fringed 1087, 1089 

Ruflaes. No. 28,244, for improvement in 
manufacture, construed 394, 399 

Shoe-sole machine. A patent for cutting 
the soles of shoes by means of a cutting 
die mounted on a shaft lidd infringed 1258 

Skirt protector. No. 155,534 Md Talid 
against the defense of anticipation, and in- 
fringed 37,38. 47,48 

Stop valves. No. 102,187, for an im- 
provement in stop valves for petroleum 
packages, construed, and Md not in- 
fringed 1324 

PAYMENT. 

See, also, "Accord and Satisfaction"; "Bills, 
Notes, and Checks"; "Compromise." 

The giving of a bill or note is not a pay- 
ment unless there is an agreement to re- 
ceive it as such /.127iJ 

If it be shown that a payment, acknowl- 
edged in a receipt, was by bill or note, 
which was not paid, then there is no pay- 
ment 1272 

"Where an indorser paid the amount of 
the note, but by mistake another note by 
the same maker was surrendered to him, 
held that it was nevertheless a payment of 
the first note 1182 

The giving of a note for supplies to a ves- 
sel will not bar a suit in admiralty on the 
original cause of action where libelant pro- 
duces the note in court and surrenders it. . 215 

Reservation in 1779 of an annual rent of 
£26, curi'ent money in Virginia, permits 
payment in paper money while current, but 
requires gold and silver afterwards 853 

Money paid on contracts expressly pro- 
hibited by law cannot be recovered 264 

Where, on payment of a debt, a bond was 
^ven to secure the obligee against a pos- 
sible subsequent payment "on compulsion 
of law," and afterwards two suits were 
brought to recover the same debt, whereup- 
on the obligee filed a bill of interpleader, 
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and paid the sum into court, lield a vohin- 
tary payment, not recoverable under the 

bond 10T3 

Advances made on account generally will 
be applied to extinguish the amounts due on 
contracts completed in preference to those 
not completed 70 

PERSONAL PROPERTY. 

A lease for 99 years, renewable forever, 
by the common law is only a chattel 283 

PILOTS. 

To charge one, as agent of a vessel, for 
half pilotage fees under the New York stat- 
ute, he must be shown to have some con- 
nection with her. 1036 



PLEADING AT LAW. 

The facts and circumstances which make 
an act unlawful or actionable must be set 
forth; the words "wrongfully and improp- 
erly" are insufficient to sustain the action. . 580 

Averment that an award was duly pub- 
lished is an averment that the notice of the 
award required by the submission was giv- 
en IT^O 

A count on an award which requires a re- 
lease by plaintiff on payment of a sum by 
defendant is bad on general demurrer if it 
failed to aver plaintiff's readiness to give 
the release 1120 

In debt on an award, a plea that the ref- 
erees never made any such award as is 
averred is bad, as amounting to the general 
issue 1120 

"Where four counts declare on an alleged 
submission and award, a plea purporting 
to answer the whole action, but alleging 
revocation of one submission only, without 
showing which one of the four, is bad on 
general demurrer. 1120 

In an action by husband and wife, a plea 
in bar setting up pendency of anotber ac- 
tion between the same parties is not sup- 
ported by evidence of a suit by the wife 
alone prior to marriage 1168 

A plea of non damnificatus is only plead- 
able to indemni^ing bonds 996 

A plea that the written contract set forth 
in the declaration is not the contract made 
by the parties, but is a fraud upon defend- 
ant, is bad on demtirrer 43 

A rejoinder is bad which avers several 
distinct answers to the replication, or puts 
in issue to the jury matter of law 1 

After a plea of general performance, a re- 
joinder stating an excuse for not perform- 
ing is bad 124 

A demurrer for duplicity must point out 
the particulars in which the duplicity con- 
sists 888 

A special demurrer operates as a general 
demurrer as to all the pleadings of tiLe par- 
ty demurring 1 

Upon a general demurrer, judgment goes 
against him who commits the first substan- 
tial fault in pleading 1 

A demurrer to a special plea cannot be 
carried back to the declaration where the 
general issue has been pleaded 43 

Plea of general issue tlield to admit plain- 
tiffs' right to sue in their firm name with- 
out proving the partnership 713 

Upon a count "for sundry matters prop- 
erly chargeable, as by account annexed," it 
is not necessary that the account should be 
such as would be evidence per se under Act 
Md. 1729, c. 20 234 
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PlaintifE may enter a nolle prosequi to 

any account in his declaration 231 

A defective averment of citizenship of 

parties may be amended after verdict 362 

PLEADLRra nsr admiralty. 

See, also, "Maritime Liens"; "Salvage"; "Sea- 
men." 

The defense of stale claim must be set up 
in the answer 1329 

It is no defense to a libel for failure to 
deliver goods that no credit is given for 
freight earned. Such claims should be set 
up by cross libel 1203 

A respondent in a suit in personam, 
whose vessel is attached because personal 
service cannot be made in the district, does 
not waive his right to plead to the jurisdic- 
tion by filing a stipulation to secure the re- 
lease of the vessel 570 

One verifying a libel as attorney in fact 
need not show his authority at the time. 
It is enough to show it when called in 
question 911 

A mere general employment as proctor 
to prosecute an admiralty suit does not au- 
thorize the verification of a libel as attorney 
in fact 911 

An answer cannot be amended, so as to 
contradict a material admission, after the 
cause has been heard 962 



PLEADINa IN EQUITY. 

There is no absolute rule in regard to the 
multifariousness of a bill 258 

A bill for the discovery of the applica- 
tion for a policy of insurance, and the poli- 
cy, and specific performance of the contract 
to deliver it is bad for multifariousness. . . 759 

A bill alleging infringement of several dif- 
ferent patents by one machine of defend- 
ants is not multifarious 1319 

Praying that a bill in another cause may 
be made a part of the present bill is the 
same as repeating all its statements 1038 

A bill for relief on account of fraud in 
a sale may be broad enough to justify a de- 
cree if gross mistake appears 1016 

Where fraud is charged to have been com- 
mitted by an agent, denial by the principal 
on belief and on information from the agent 
is not sufiicient .1038 

When a plea is set down for hearing, 
under the 13th additional rule, and is not re- 
plied to, all the well-pleaded facts are taken 
as admitted 1334 



PLEADING UNDER STATE 
CODES. 

Objection for duplicity, under the Oregon 
Code, must be made by motion to strike 
out 157 

A complaint containing more than one 
cause of action will be stricken out for du- 
plicity, unless they are separately stated. . 157 

PLEDGE. 

Pledged bonds sold at public auction, and 
bought in by the pledgee, may nevertheless 
be redeemed within a reasonable time; but 
a delay of 11 years after the sale is unrea- 
sonable , 822 

POWERS. 

Where power is given to a cestui que 
use to appoint by will, it cannot be eser- 
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cised in any other way, and the court can- 
not interfere 763 



PBACTICE AT LAW. 

Heplevin discontinued by negligence of 
the clerk reinstated after lapse of a year. . 15 

The court will not, at a subsequent term, 
reinstate an action of replevin which has 
been non-prossed at a preceding term upon 
a rule to declare 13 

Permission granted after rule day to 
plead the statute of limitations on payment 
of costs 855 

On reinstatement after nonsuit, defend- 
ant not permitted to plead the statute of 
limitations unless he show it to be neces- 
sary for the justice of the case 153 

The order for production of papers at 
the trial must be served a reasonable time 
before they are required 337 

On a writ of inquiry, plaintiff's oath may 
be given in evidence of the amount of his 
claim 592 

PRACTICE IN ADlSflXRAIilTY. 

Admirally requires a sworn libel as the 
foundation of process of arrest of person 
or property 911 

A motion to set aside an arrest for irregu- 
larity in libelant's proceedings will not be 
denied of course merely because not made 
at the earliest practicable day 911 

In holding a respondent to bail, admiralty 
is governed much by equitable considera- 
tions 911 

The question of jurisdiction in the case 
of a public armed vessel in the service of 
a foreign nation libeled by one claiming 
title thereto may be determined upon a sug- 
gestion filed by the district attorney acting 
under orders of the executive 85 

Under a libel of forfeiture, any one claim- 
ing an interest in the thing may intervene 
to contest the forfeiture 953 

A creditor who has attached the thing 
before seizure under a libel of forfeiture 
may intervene as a claimant 953 

In the absence of a specific rule, a replica- 
tion is necessary to put in issue facts set 
up by sworn answer; if none be filed, such 
facts will be taken as admitted. 987 

The court will not allow mere verbal un- 
derstandings between counsel to control the 
rights of the parties 860 

A vessel may be released on bond under 
Kev. St § 941, at any time before default 
is entered on the return of process 870 

The amendment of the libel by adding 
a colibelant does not discharge the surety 
on the stipulation 392 

The taking of notes and mortgages from 
the owners as collateral security after the 
seizure and bonding of the vessel ^leld not 
to operate to stay the suit nor discharge 
the surety 392 

The taking of personal security is a 
waiver of the remedy in admiralty, but, if 
the security is returned, the liability in per- 
sonam may be enforced by citation or ai*- 
rest 835 

On default of one summoned as gar- 
nishee, libelant is not entitled to execution 
in personam against him 44 

After default by one summoned as gar- 
nishee, he is not entitled as of right to put 
in an answer, except to state facts occur- 
ring since the default 44 

Such answer allowed on condition that li- 
belant might take issue upon it, and that 
the garnishee should stipulate with sureties 
to pay whatever the court should allow. . . 44 

A motion will not lie to review a decree 
after writ of error lodged 128 
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A rehearing after entry of a definitive 
decree will not be allowed after the end of 
the term, except by consent of the parties. 860 

PRACTICE nsr EaUITY. 

It is of right, and not of favor, that de- 
fendant may file his answer before .the de- 
cree nisi is made absolute 1036 

Where a time rule is waived, and no 
other substituted, some special order must 
be obtained before either party can force 
the other to proceed 1332 

That a defendant is in contempt in a 
suit against himself and another will not 
prevent him from filing an answer in an- 
other suit against himself only, though re- 
lating to the same matter .1036 

The court may direct further investiga- 
tion where the master's report discloses 
facts which, in its opinion, should be fur- 
tiier investigated 403 

A master's report relates only to facts, 
and will not be set aside unless clear mis- 
take or abuse of power is shown 1029 

Error of the master, producing results not 
materially different from what would be 
reached if there was no error, is no ground 
for setting aside or recommitting his re- 
port 1029 

In the case of an alleged violation of a 
water privilege, the bill will not be retained 
after a decree in order to give plaintiffs an 
opportunity, by a new trial and proofs, to 
establish the fact that a further lower- 
ing of defendant's dam is necessary to the 
protection of plaintiff's rights 638 

The proper practice in respect to filing 
bills of review is by petition stating the 
grounds and asking leave to file the bill 1076 

The ordinances of Lord Bacon still gov- 
ern bills of review. They may be filed for 
errors of law and for newly-discovered ma- 
terial proofs 1076 

New matter which would have changed 
the decree is ground for review, though for- 
eign to the issue 1076 

To authorize a review for new evidence, 
it must appear that the same could not 
have been discovered by reasonable dili- 
gence • 1076 

Miscalculation leading to an excessive de- 
cree may be obviated as a ground of review 
by entering a credit for the excess 1076 

Lapse of time will bar a review, especial- 
ly where death of persons interested leaves 
no probability of explanation 1076 

It is not necessary in all cases to com- 
ply with a decree before it can be reviewed, 
as where a conveyance is required by it. .1076 

PBIWCIPAIi ANB AGENT. 

See. also. "Factors and Brokers." 

One having a contract right to purchase 
lands in a limited time, and selling the 
right before expiration thereof, is not an 
agent of the vendor, if there was a bona 
fide expectation that he might make the 
purcliase; otherwise if the purpose was 
merely to speculate by selling the right 
within the time 1024 

The principal, and not the agent, is liable 
for the negligence of the latter 586 

An agent purchasing property with mon- 
ey partly raised on his own credit may hold 
the same until indemnified, if his principal 
becomes insolvent -. 1125 

An agent receiving back from a maritime 
average adjuster a part of the sum charged 
for services must credit his principal there- 
with 1169 

An agent who undertakes to procure in- 
surance, and does it so negligently that a 
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loss which occurs is not covered by the pol- • 
icy, is liable to his principal ....,• 657 

A direction to procure a policy of insur- 
ance is not satisfied by a verbal contract of 
insurance • 658 

The principal need not maintain a suit on 
such verbal conti'act, where its validity is 
doubtful, before suing the agent for dam- 
ages 65S 

PEDSrcrPAL AJSTD SUBBTT. 

See, also, "Bail"; "Subrogation." 

A surety who has paid a debt cannot 
claim an assignment of the instrument evi- 
dencing it 264 

The surety who has paid the money upon 
execution may maintain an action against 
the principal for money had and received, 
though he holds the execution by .assign- 
ment 14 

Property given to indemnify one surety 
will not be sold for the equal benefit of a co- 
surety where the former is discharged by 
payment of the debt 264 



PEIZE. 

Grounds of condemnatioii. 

Produce of the soil of a hostile country, 
embarked in the commerce thereof, is le- 
gitimate prize, regardless of the owner's 
domicile 969 

Produce of the enemy's soil owned by a 
neutral, while it remains in the enemy's 
country, is enemy property 989 

A neutral friend to both belligerents can- 
not transport the effects of one to the use 
of the other 969 

Property shipped from an enemy's coun- 
try by an American citizen, after knowl- 
edge of the w^ar, is subject to condemnation 
as enemy property *954 

Property of persons residing within the 
rebel lines during the War of the Rebellion 
is proper prize 969 

The interest of creditors in enemy prop- 
erty, though amounting to a lien, does not 
exemnt it from capture as prize. 969 

A vessel guilty of an unlawful trade with 
the enemy is liable to capture at any time 
during the voyage. , 1341 

The rules of international law, in relation 
to public wars, are applicable to the hostili- 
ties subsisting during the War of the Re- 
bellion 969 

The proclamation of the blockade is of it- 
self conclusive evidence of the existence of 
war warranting the blockade 969 

A clear necessity will justify an entrance 
into a blockaded port, but satisfactory evi- 
dence will be required of the reality and ur- 
gency of the necessity 530 

Seizure of a vessel for violation of a 
blockade is lawful, though made by a na- 
tional vessel forming no part of the block- 
ading squadron 1341 

Vessel cantured close in shore near block- 
aded port, with falsified papers, and cargo 
of first importance to enemy, condemned. . 985 

Vessel and cargo condemned for attempt- 
ing to violate blockade 530, 719, 723, 733, 

783, 932, 1005, 1341, 1343 

Vessel and cargo condemned as enemv 
property 723, 733 

Procedure. 

A nrize delivered to the court by the prize 
master is under its control, and the filing 
of a libel is not necessary to give it jurisdic- 
tion of the property 1340 

An order appointing appraisers before li- 
bel filed, widiout notice to any claimant, 
but under circumstances showing assent of 
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subsequent claimants thereto, will not be 
set aside on their subsequent motion 1340 

That an order appointing appraisers was 
signed by the judge out of his district does 
not affect its validity 1340 

Admiralty has jurisdiction of claims by 
seamen to shares in prizes 499 

Members of a privateer's crew forced on 
shore without reasonable cause after the 
voyage is begun are entitled to share in 
prizes taken. 499 

Salvors of captured property shipwrecked 
after seizure were allowed one-half the net 
proceeds 733 

Where the share of one owner in a ves- 
sel was condemned under the act of July 
13, 1861, and the remainder acquitted, held, 
that the owner of the latter had no lien for 
outlays in fitting the vessel. 997 

Abandonment by captors does not restore 
the rights of the owner; and, if the vessel 
is saved by others, the captors have a right, 
as against the owners, to a balance of pro- 
ceeds 981 

After the lapse of the term in which a de- 
cree is rendered in a prize case, the author- 
ity of the court to revoke or alter it is ex- 
tinct 533 

The allowance of costs and fees to coun- 
sel and officers in prize cases discussed. . . 533 

TJnlaTTfnl capture: Damages. 

A suit for conseciuential damages will lie 
for the illegal seizure of a vessel, by a 
French privateer, where there was a decree 
of restitution by the French court of admi- 
ralty 127 

One claiming in the acts of court to be 
part owner of a privateer is responsible for 
damages assessed against her, though not 
named in the ship's papers. 935 

False papers divest a neutral vessel of all 
right to redress for an unlawful capture. . 637 

Where a capture is lawful, the subse- 
quent bringing in of the captured vessel is 
not a cause for giving damages 736 

liansoiu. 

A friendly belligerent may ransom the 
property of a neutral after capture 513 

An action may be sustained in a court of 
common law upon a bill of exchange given 
for the ransom of a vessel 513 

In such action the capture must be taken 
to be justifiable and the ransom regular, 
for a court of common law cannot inciden- 
tally decide a question of prize 513 

Duress arising from threats of destruc- 
tion of the vessel and cargo cannot be ad- 
mitted to avoid a contract of ransom, where 
the capture was justified by probable cause 513 



PXTBTilC JuANDS. 

See, also, "Grant." 

Possession for 10 years under patent is- 
sued in 1827, pursuant to a New Madrid 
certificate or warrant, hdd sufficient to de- 
feat ejectment 174 



BATTiBOAD COMPAISrrBS. 

See, also, "Carriers." 

Construction of acts of June 3, 1856, and 
May 5, 1864, granting land to Wisconsin 
for railroads from Madison or Columbus to 
the St. Croix river, and from thence to Lake 
Superior and to Bayfield, and the effect of 
acceptance thereunder , 306 

Neither a nonresident receiver nor more 
than one receiver should ordinarily be ap- 
pointed for a railroad 1321 

A shipper whom the receiver of a rail- 
road company had charged more than the 
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statutory rate of freiKlii allowed to sue the 
receiver in the federal court for the excess . 72 

The federal court declined to order its 
receiver to disregard a state statute fixing 
maximum rates for freiffht and passengers 
on all the roads within the state 72 

Real Property. 

See "Adverse Possession"; "Boundaries"; 
"Deed": "Ejectment"; "Grant"; "Public 
Lands." 

EECEIVEES. 

Previous notice of a motion for the ap- 
pointment of a receiver is not necessary 
when counsel for the opposite party is pres- 
ent in court 262 

A leceiver should be an impartial person, 
not interested in the litigation or a parti- 
san of any party to it. 1321 

Two receivers appointed as representa- 
tives of different interests, which became 
hostile, removed, and a single disinterested 
receiver appointed 1321 

EECOE-DS. 

The right to inspect and examine all the 
records and papers belonging to the court 
exists only as allowed by statute or rule of 
court 237 

BEFEEENCB. 

Testimony merely filed with the report, 
without any bill of exceptions, cannot be 
considered on exceptions to the referee's de- 
cision, under Comp. Laws Mich. c. 186. . . 45 

RELIGIOUS SOCIETIES. 

The vestry and wardens of the "Protes- 
tant Episcopal Church of Alexandria" Jield 
to have been the vestry of the Protestant 
Episcopal church in the parish of Fairfax.. 1048 

One taking an assignment of a pew in 
the Protestant Episcopal church in St, 
John's parish, "Washington, D. 0., for a 
debt, is not personally liable to the vestry 
for taxes thereon 1180 



REMOVAL OP CAUSES. 

iRiglit of removal. 

The citizenship of the parties at the time 
of filing the petition for removal, and not 
that at the time of commencing the action, 
governs the right of removal. 116, 285 

The rignt to removal is waived or lost 
where the cause has been remanded after it 
has been once removed, for faihire, by 
neglect of defendant, to perfect the re- 
moval 289 

It is suflicient if the matter in dispute ex- 
ceeds $500, besides costs, at the time when 
the right to the removal accrues and is ap- 
plied for. (Act July 27, 1866.) 116 

One of several defendants sued as copart- 
ners may have the cause removed so far 
as concerns himself 116 

Time for removal. 

The petition is in time if filed before or 
at the term at which the cause "could be 
tried, and before the trial thereof." (Act 
1875, §§2, 3.) 289 

A cause commenced by attachment, in 
which no process was issued or served, dield 
removable by petition filed at the term at 
which appearance was entered by consent. 
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the cause continued, and time given to an- 
swer. (Code Iowa, § 2744.) 12 

Where a cause has been regularly remov- 
ed, and is subsequently remanded for neg- 
lect of defendant to file a copy of the record 
in time, a petition filed at the first term aft- 
er the remand is in time ..•• 289 

Proceedings to obtain. 

A petition which does not state the citi- 
zenship of both parties is fatally defective. 310 

A petition for removal to the federal "cir- 
cuit or district court" is not fatally defec- 
tive, as the removal can only be to the for- 
mer court 351 

The filing of a proper bond is a condition 
precedent to a removal 310 

A removal bond not conditioned for costs 
in case the cause is remanded to the state 
court is defective. (Act March 3, 1875.). . 310 

££ect of removal: Snbseq.nent proceed- 
ings. 

When all requisites of the act are com- 
plied with, the state court has no right 
to deny a removal, and its subsequent acts 
are void 1113 

On a removal under the act of 1789, cer- 
tified copies of the process in the state 
court, and of an order of that court for 
their transmission, should be entered in the 
federal court 895 

Where the removal proceedings are per- 
fected, the circuit court, on petition and no- 
tice, will grant leave to file the record be- 
fore the day appointed by statute, for the 
purpose of administering provisional reme- 
dies to which petitioner may be entitled. . 495 

Motion to remand may be made before 
the trial, where there are no disputed facts . 390 

A party is not guilty of laches affecting 
his, right to move to remand because he did 
not in the first instance oppose the removal 
in the state court 310 

The cause will be remanded where the 
removing party fails, without other excuse 
than inadvertence, to file, a copy of the rec- 
ord in the federal court until after the day 
named in the remov,al bond for such filing. 285 

A cause ronoved on the ground that de- 
fendant has a defense arising tinder the 
laws of the United States will be remanded 
when it appears by defendant's answer that 
no such defense is claimed or made 390 

Where a cause has been removed under 
the judiciary act of 1789, the case stands 
as though it had been originally commenced 
in the circuit court 298 

Under the act of 1789, a new declara- 
tion must be filed in the federal court, as 
if the suit were original there, before de- 
fendant is required to plead 895 

An injunction allowed by the state court 
before the petition was filed necessarily 
falls on the removal of the cause; and de- 
fendant cannot be punished for its viola- 
tion 298 

REPLBVDiT. 

Replevin does not lie for 'goods convert- 
ed by a bailee thereof. Detinue or trover 
is the proper remedy 1302 

On non cepit, the issue must be for de- 
fendant if there was not a wrougft:l taking. 1302 

The merits of the case may be given in 
evidence in mitigation of damages in an 
action upon a replevin bond — 13 

RIGHT, WRIT OF 

It is not a bar to the writ that there has 
been a judgment on a petition for partition 
between the same parties in favor of the 
tenant upon an issue joined therein upon 
the sole seisin of demandant 545 
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KTJIiES OF COUE-T. Page 

Rule 96 of the district court of the South- 
ern district of New Yorl: of 1838 lield to be 
abrogated by circuit court rules of lSi5. . . 574 



An order, "Please ship me at once 25 
bbls. same whisky I had before," is, an or- 
der for a cash sale 362 

"Where the seller sent an invoice for goods 
ordered, and a draft for the amount, with 
a request to accept and return it, lidd- that 
the sale was conditional, and title did not 
pass until the condition was complied with 362 

The seller may replevy such goods from 
a marshal who has levied upon them as the 
property of the purchaser 362 

The purchaser of a horse gave in pay- 
ment an order on a third person, payable 
at a future day. Subsequently he counter- 
manded it, and acceptance was refused. 
Held-, that an action would not lie for the 
price before the time when the order was 
payable 450 

The purchaser cannot claim damages 
upon a warrant?- or an advertisement where 
he purchases after an examination 351 



Jurisdiction. 

A derrick boat raised from the bottom of 
the channel of a public navigable river may 
be the subject of a libel for salvage iix ad- 
miralty 564 

In salvage cases, the district fourt has ju- 
risdiction to determine the right to a bal- 
ance of proceeds as between adverse claim- 
ants; and this notwithstanding tliat it in- 
volves an adjudication upon the validity of 
a capture at sea, and the effect of a subse- 
quent abandonment , . 981 

Rigrlit to salvage compeiisatiou. 

Salvage is the saving of property from 
extraordinary sea peril by persons not 
bound by contract to render the service. A 
signal of distress is evidence of such periI..1272 

A vessel driven on an island in Boston 
harbor in the daytime set a signal of dis- 
tress. A tug pulled her off and towed her 
to a dock. Held, a salvage service, for 
which ?1,500, on a valuation of ?33,000, 
should be awarded 1272 

The fact of peril is to be ascertained 
from the circumstances surroun-ding the 
boat at the time when the salvage services 
commenced 112 

One man left by design or negligence on 
an abandoned ship is Qiereby discharged, 
and may claim salvage for assisting to save 
her 1009 

Services of the mate and four men of a 
wrecked vessel in crossing the Gulf in an 
open boat to procure assistance held a sal- 
vage service 985 

Piloting a vessel through dangerous 
shoals, where she could not have made her 
way unaided, is salvage service, if per- 
formed in connection with other salvage 
service 740 

A person requested to take charge as 
master of a vessel in peril, and save her, if 
possible, is not deprived of salvage compen- 
sation where no definite contract is made 
with him 112 

The fact that the exertions of the salvor 
did not save the boat, but she was saved by 
natural causes, will not affect his right to 
salvage, where he encountered the danger, 
and did all he could under the circumstan- 
ces 112 
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Salvage earned by an apprentice is pay- 
able to him, and not to his master 1009 

Associates of a salvor with whom a mas- 
ter corruptly agrees to wreck his ship can- 
not recover salvage 556 

The wrongful act of a master in wreck- 
ing his ship does not bar the claim of a sal- 
vor not in collusion with him 556 

Contracts for salvage services. 

A contract for a compensation to be paid 
at all events, whether the property is saved 
or not, creates a mere personal obligation, 
and no lien attaches on account of it 777 

A salvor by contract is not the agent of 
the owners, and cannot create against them 
or the property saved any liability- beyond 
the contract price 777 

A person wno has knowledge of a con- 
tract, between a wrecking company and the 
owners of a wrecked vessel, to raise the 
same for a certain interest therein, cannot 
maintain a libel in rem for services ren- 
dered for the wrecking company 777 

Forfeiture of salvage. 

Embezzlement of salved property by one 
of the salvors forfeits his share . . ! 1009 

Amonnt. 

Salvage services rendered, without un- 
common skill or exertions, to a ship in no 
great danger of loss, are of small merit. . . . 695 

Allowances in cases arising on the high 
seas are not safe precedents in cases aris- 
ing on the Western rivers , . 114U 

In the ease of a derelict sent in by a sal- 
vage crew, the reward should be such as 
would induce reasonable pei-sons to encoun- 
ter the peril and expense of such undertak- 



ings 



981 



Three-fifths of the gross value allowed 
where a derelict found in a sinking condi- 
tion was, at great risk, and without boats 
or anchors, brought 3,000 miles to port. . . 1009 

One-third of the gross proceeds allowed in 
the case of a derelict sent in by a salvage 
crew from a vessel bound to a foreign port 9S1 

An allowance of one-third the value of 
cargo saved for services of a tug consuming 
half an hour reduced on appeal from near- 
ly 52,700 to $750 1142 

Thirty-sis to 45 per cent, awarded on the 
value of property saved from a wreck in 
bad weather 985 

Forty-three to 50 per cent, of cargo and 
materials saved from a wreck awarded to 
the salvors 1255 

Eight vessels, with 120 men, saving car- 
go and materials from a wreck in boister- 
ous weather, awarded $18,468 on a valua- 
tion of $50,227 993 

Sums awarded to various vessels and 
crews for saving cotton from a wreck 972 

One and one-half per cent, on $15,000 al- 
lowed 483 

Remedies for recovery. 

Facts tending to show that the master 
willfully caused the wreck may be consid- 
ered, though not introduced by either par- 
ty, and brought to the court's notice by ac- 
cident 556 

The master's neglect of reasonable pre- 
cautions to prevent wreck, and of reasona- 
ble efforts to remedy the same without help, 
is evidence that the ship was willfully 
wrecked by him 556 

Where two libels are unnecessarily filed 
for salvage, the increased costs must be 
borne by the libelants in tlje second libel. . 993 



SCIRE FACIAS. 

The remedy for a defective return of a 
sei. fa. against terre-tenants is a motion to 
quash the return. But such return may be 
amended 589 
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The terre-tenants warned may plead in 
delay of execution that there are other terre- 
tenants in the same county not sum- 
moned • 589 



SEAME13". 

See, also, "Admiralty"; "Maritime Liens." 

Protection and relief. 

Under the act of 1803, the consul is the 
proper judge as to what ship shall bring to 
the United States a destitute seaman 1128 

The fact that the seaman has deserted 
from a ship still in iK>rt does not prevent 
the consul from requiring another ship to 
hring him home .1128 

Foreigners employed as seamen in Ameri- 
can merchant ships are seamen "of the 
United States," within the meaning of the 
act of 1803, c. 62 1128 

An action against a master for the penal- 
ty given by Act 1803 for refusing to bring 
destitute seamen to the United States must 
be brought in the name of the United 
States, and not of the consul 1128 

In such action the certificate of the con- 
sul is prima facie evidence of the facts 1128 

Double wages are given iinder Act July 
20, 1790, § 9. if there is a shortage in any 
one of the three articles named therein. • 

946, 1000 

In determining whether an allowance be 
short or not, the navy ration is the stand- 
ard 946, 1000 

Five pounds a week is a short allowance 
of bread, within the statute 1000 

An overabundance of meat cannot be sub- 
stituted for the bread required by the stat- 
ute 1000 

If iiie master is unable to obtain the kind 
of provisions required by the statute, other 
kinds may be substituted 946 

Tiie contract of sliipment. 

Where the shipping articles for a sea-ele- 
phant voyage contained novel provisions for 
computing the shares, Jicld, that the sea- 
men, whose attention was not called there- 
to, were not bound by them 1270 

A clause in use only three years in ship- 
ping articles, and authorising the master to 
disrate any seaman whom he judged in- 
competent or indisposed to his duty, held 
not binding where it was not brought to 
the seaman's notice. 1092 

Seamen on a fishing voyage, who were 
disdiarged on an island in the Pacific, and 
then entered for a new voyage. Jield not 
bound by the shipping articles, but entitled 
to a quantum meruit 1270 

The shipping articles must declare explic- 
itly the ports at which the voyage is to be- 
Sin and end 384 

Where the voyage is "from Philadelphia 
to South America, or any other port or 
ports, backwards and forwards, when and 
where required, and back to Philadelphia," 
the master may proceed from South Ameri- 
ca to Europe 384 

A ship is bound by her master's contract 
for any voyage for which he has authority 
to engage her 204 

Foreign seamen unwittingly shipping for 
a voyage wherein the navigation acts forbid 
their employment, may recover in rem dam- 
ages resulting from nonperformance 204 

Whether seamen are bound to remain 
after the end of a voyage to assist in dis- 
charging depends on the custom of the port, 946 

That the cargo is owned by the freighter 
does not make the mere arrival in port a 
delivery, within the meaning of the ship- 
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ping articles. Such ownership is no ground 
of distinction 860 

Under the British law, where an injured 
seaman is left behind in a foreign port, his 
wages stop, but the ship is liable for his 
cure and care 448 

Where a sick seaman, left behind at a 
foreign port, is picked up by the vessel on 
the same voyage, it will be presumed that 
the old rate of wages is to be paid him, 
where there is no express agreement 448 

The first engineer, who employs the sec- 
ond engineer, may also discharge him, even 
against the consent of the master 450 

Conduct of master or mate in respect to 

seamen. 

The imprisonment of a seaman in a for- 
eign jail at -the instance of the master is 
only justified by extreme necessity,, 384 

A master who causes a seaman to be im- 
prisoned on shore must, before leaving port, 
ascertain if he is willing to return to duty. . 725 

Wages — ^Right to. 

The right of a seaman to wages is not 
founded in the articles, but in the service. . 499 

The right in respect to wages depends up- 
on the law of the flag; without regard to 
the nationality of the seamen themselves. . 448 

Where the ship is captured by a bellig- 
erent .and condemned, the seamen lose their 
wages, IJiough the owner receives full in- 
surance on the freight 348 

Where the owner of a wrecked vessel 
takes the business of salvage out of the 
hands of the seamen, and furnishes them no 
subsistence, they may recover wages from 
the remnants 1070 

Seamen saving remnants of their wrecked 
vessel to the amount of their wages are en- 
titied to wages as such, though no freight 
be earned 1070 

A seaman left in a foreign, port because 
the master desired to be rid of him Tield en- 
titled to wages to the end of the voyage, 
and expenses — 960 

A seaman rightfully imprisoned on shore 
for misconduct, but wrongfully left behind, 
may claim wages for the time he was im- 
prisoned 725 

Where the voyage is broken up without 
cause, and without the seaman's consent, he 
may recover wages for the whole voyage 
stipulated, deducting his earnings mean- 
while 725 

Seamen on a vessel forfeited as fitted out 
for the slave trade are entitied to wages if 
ignorant of tie criminal purpose of the 
voyage 949 

The fact that a coasting vessel has no li- 
cense does not affect the right to wages if 
the seamen are ignorant thereof 945 

The wages of a mariner who ships during 
war should not be lessened because a peace 
takes place while the vessel is at her out- 
ward port 7 

Hemedies for recovery. 

Seamen on a small licensed coasting ves- 
sel employed in taking paving stones from 
Marshfield and Scituate Beaches to Bos- 
ton have a lien for their wages 945 

There is no rule prescribing the time for 
proceedings to enforce the lien for wages. . 936 

Forbearance by seamen to libel their ves- 
sel at a port where they are discharged be- 
fore the end of the voyage is not a waiver 
of their lien as against a subsequent bona 
fide purchaser 936 

A sheriff's sale of a steamboat will not 
discharge the lien for seaman's wages of 
the owner's minor son, who for two years 
had been permitted to receive his own 
wages, and control his own actions Ill 
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A libel for wages brought before the 
wages are due must be dismissed, if duly 
excepted to on that ground, though the 
right is perfected in the meantime 860 

Ordinarily, 15 days is a reasonable time 
for unloading, and a suit for wages brought 
on the fourteenth day must be dismissed as 
premature 860 

Wages are due immediately on voluntary 
discharge, and if not paid within 10 days 
thereafter, the seamen may sue in rem 946 

A receipt by a seaman in full of all de- 
mands is no bar to a claim for which he 
has not received compensation 1000 

The master and owners of a whaling 
ship are not liable to be sued jointly for a 
seaman's lay 1092 

In a libel in rem for wages, the defense of 
stale claim will not avail a purchaser who 
retains part of the purchase money, and 
defends in the interest of the vendor 1329 

A plea of misconduct in defense of a suit 
for wages must allege the facts with due 
certainty of time, place, and other circum- 
stances; otherwise it will be rejected.... 337 

A mere offer of the master to pay wages, 
to avoid a libel, is not an admission that 
the wages are due 860 

Ship's articles, with the signature of the 
sailor, are prima facie evidence of his hav- 
ing been on board the vessel 555 

The log-book entry is legal evidence of 
the time of the seaman's coming on board 
and leaving the vessel. (Act 1790.) 555 

Deductions: Extinguisliment, etc. 

Damages can be recovered for misconduct 
only when they are the direct and immedi- 
ate results of the seaman's acts or omis- 
sions 337 

The crew were ordered to contribute for 
a loss by embezzlement where strangers as- 
sisted in loading the cargo, but the fault 
could not be fixed 749 

The vessel owner cannot i*eiain wages as 
a contribution for injuries from a collision, 
alleged to have been caused by their negli- 
gence, until after the legal liability is es- 
tablished 750 

The costs and charges of an imprisonment 
for violation of the laws of the country may 
be deducted from the seaman's wages 384 

The master cannot deduct from the 
wages of seamen of a wrecked British ves- 
sel expenses of their board and transporta- 
tion home 340 

Drunkenness of the mate in ports, when 
not on board, is no bar to wages, unless his 
duties were interfered with 1111 

Allowance by the master of full wages, 
and giving a draft therefor, imports that 
any grounds of complaint for intoxication 
were forgiven 1111 

Rebellious conduct will not justify total 
forfeiture when resulting from sudden irri- 
tation aroused by inconsiderate treatment. . 914 

Misconduct will not be punished by ah 
absolute forfeiture of wages and effects on 
board unless continued or repeated or of a 
highly aggravated character 725 

Receiving a seaman on board after the 
time appointed does not remit the penalty 
for his neglect to render himself 555 

Gross deviation from the chartered voy- 
age will not justify seamen in taking pos- 
session at sea 94Q 

Reasonable ground of suspicion that the 
vessel is about to engage in the slave trade 
does not justify the seamen in taking pos- 
session of her at sea or in a foreign port 
and bringing her home; and by so doing 
they forfeit all wages 949 

Willful derangement of the engine by an 
engineer, in order to compel the boat to stop 
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at a certain port, at which he desired to 
leave, will work a forfeiture of wages 450 

Where a seaman employed by the month 
leaves before his month is up, Ms entire un- 
paid wages are forfeited 450 

There can be no desertion after the voy- 
age is ended by mooring the vessel in her 
last port of discharge, though the seamen 
are bound by the shipping artides to re- 
main till delivery of the cargo 860 

The prescribed entry in the log book is in- 
dispensable to subject a seaman to the for- 
feiture of his wages for desertion. (Act 
July 20, 1790.) 384, 555, 860 

But such entry is not incontrovertible. . . 535 

Seamen do not forfeit wages by a depart- 
ure from the vessel before termination of 
the voyage, where it is involuntary or with 
reasonable cause, or with apparent assent of 
the master 384 

Cruelty of the master will justify leaving 
the vessel only where it is apparent that the 
seaman could not remain without extreme 
danger to his personal safety 384 



SEIZUKE. 

See, also, "Prize." 

A certificate of probable cause cannot be 
granted where there has been neither claim 
nor trial, nor decree, nor anything to which 
an appeal could lie 535 

Restitution and acceptance held a mutual 
release, barring a claim for damages for un- 
lawful seizure , 535 

Reasonable ground for a seizure is a de- 
fense to a libel for damages 535 

The court will entertain the question of 
damages, as well as costs, at the same time 
with the principal question of the legality 
of the arrest of the vessel 535 



SHTPPrwa. 

See, also, "Admiralty"; "Affreightment"; "Av- 
erage"; "Bills of Lading"; "Bottomry and 
Respondentia"; "Carriers^'; "Collision"; "De- 
murrage": "Maritime Liens"; "I*ilots"; "Sal- 



vage 
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eamen"; "Towage." 



Public regnlation. 

A vessel built in Canada, and owned in 
the United States, is not a vessel of the 
United States, entitled to registry 997 

Under the act of July 18, 1866, § 24, the 
forfeitme of a vessel for fraudulently ob- 
taining a certificate of registry is absolute 968 

A sale to a corporation organized and ex- 
isting under the laws of a foreign country 
is a sale "to a subject or citizen of a for- 
eign prince or state" (Act Dec. 31, 1792, § 
16), regardless of the citizenship of the 
shareholders 726 

A sale upon credit, and upon the condi- 
tion that the purchaser shall not use the 
vessel until the purchase money is all paid, 
and that on default the seller mav retake 
the vessel, is a sale within the registry laws. 726 

The navigation of a vessel under an 
American register after her sale to a for- 
eign subject is a violation of section 27 of 
the registry act 726 

If documents by which registry of a ves- 
sel has been obtained are identified and 
come from the possession of the govern- 
ment, the signatures need not be proved. - 968 

The provisions of section 2 of the passen- 
ger act of March 3, 1855, do not apply to 
steamships 595 

An unlicensed engineer cannot recover 
wages for services on a steam vessel engag- 
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ed in carrying passengers ou the -waters of 
the United States 726 

Title to vessel. 

Part owners of a vessel are not partners, 
and each may maintain a separate action 
against the ship's husband for his propor- 
tion of the freight; and this though he be 
one of the part owners 488 

Minority owner Jidd entitled to security 
for the return of the vessel, though he did 
not dissent from the voyage until the vessel 
was nearly ready for sea, where he had 
previously refused to share expenses of the 
outfit 711 

A part owner of a vessel, dissenting from 
a voyage and receiving a stipulation from 
the other owners for tlie vessel's safe re- 
turn, is not entitled to compensation for 
the use of his part of the vessel during the . 
voyage 709 

Tlie master. 

Where the master of a fishing vessel is to 
fit her out and cure the fish himself, giv- 
ing the owner part of the catch, and pay- 
ing all bills from the proceeds of the re- 
mainder before division with the crew, he 
is owner pro hac vice, and responsible for 
the "small generals" 1266 

The vessel owners are liable for torts of 
the master when they involve a breach of 
the passenger's contract and are done while 
acting within liie scope of his employment. . 141 

Where, in a port of necessity, the master 
puts his vessel in charge of the charterer's 
agent for payment of disbursements, he is 
bound to produce his accounts when apply- 
ing for money, according to the usage of 
the port 1169 

Where, in such case, funds were provid- 
ed by the charterer's agent, but the master 
broke off negotiations, and employed some 
one else, held, that the charterer could re- 
cover the agreed commission 1169 

The master may sell a perishable cargo 
where the consignee refuses to receive it, 
and it cannot readily be stored in a place 
suitable to preserve it; and he need not 
wait the expiration of lay days 740 

A master claiming the gratuitous privi- 
lege of taking his wife and child on the voy- 
age must show a distinct understanding to 
that effect 837 

An error of the master in. regard to pro- 
visions, making it necessary to return to 
port for an additional supply, held not so 
gross as to take away his rieht to wages. . . 837 

Iiialiilities of vessels or owners. 

The ship is liable in rem upon the mas- 
ter's contract of affreightment, though it is 
let to him by charter-party, where the ship- 
per is ignorant of that fact 11 

A vessel illegally seized by an American 
consul in a foreign port, and sent home, is 
liable for wages of -Qie crew and pilotage, . 740 

Employes on vessels cannot recover for in- 
juries caused by the mere negligence of the 
officers or other employes. . .*. 561 

A shipowner who provides a seaworthy 
vessel, properly equipped, and commanded 
by competent officers, has discharged his du- 
ty towards the subordinates, and cannot Le 
held liable for mere neglect of officers 561 

The share of a part owner in a vessel or 
the proceeds of a voyage is not under a lien 
in law to pay anotlxer part owner for his 
extra advances 353 

The giving of credit to one part owner and 
the taking of his separate note, where the 
other owners settle with him on the basis 
thereof, bars recovery against them by the 
creditor 353 



SLAVERY. I'ase 

A devise to emancipated slaves by their 
former master is valid in Missis^ppi 1096 

The act of congress relating to the recla- 
mation of fugitive slaves is valid SSI 

The writ de homine replegiando is appli- 
cable to the trial of the question of slavery 881 

No process is usual or necessary for seiz- 
ing a fugitive slave, to take him before a 
magistrate, under the act of congress of 
1793 881 

There is no right of trial by jury of the 
question of slavery when a fugitive is 
brought before a magistrate under the act 
of congress 881 

In a suit for freedom, the court will not 
question jurors, as they are called up to be 
sworn, as to iiieir prepossessions in favor 
of freedom 1106 

Slaves carried by their owner from Mis- 
sissippi to Ohio, with intent that they 
should become free, acquired freedom, and 
did not lose it by returning to Mississippi 
with their former master for temporary pur- 
poses 1096 

There is no presumption from lapse of 
time in favor of persons who rely on the 
proviso in the Virginia law in relation to 
persons bringing thdr slaves into Virginia . *1106 

Right to freedom of slaves brought into 
the District of Columbia 949 

Evidence of an importation contrary to 
Act Md. 1796, c. 67 732 

The proprietor of a stage who allows a 
slave to depart in his stage without consent 
of the owner is liable for damages for his 
running away 580 

Color is prima facie evidence of slavery. . 580 

Stage owners held liable for damages in 
suffering a slave to go off in their coach by 
means of a false certificate of freedom .... 586 



SPECIFIC PERFORMANCE. 

A person who seeks performance of an 
award respecting realty must show a readi- 
ness to perform all the aiward on his part. . 326 

A delay of two years in making payment 
held not to bar specific performance where 
the vendee had made valuable improve- 
ments without objection from the vendor, 
who sustained no damage which interest 
would not compensate 1065 

After long delay and laches, equity will 
not decree specific performance of an award 
respecting realty where there has been a 
material change of circumstance and in- 
jury to the other party 326 

Where the property had decreased half in 
value, tlie court refused, after a delay of 
many years, to decree specific performance, 
but ordered a rescission of the contract and 
repayment of the amount paid 167 

Bill for reconveyance of an estate upon 
an agreement and subsequent award dis- 
missed imder the circumstances, the bill be- 
ing brought against purchasers after a con- 
siderable lapse of time, the original vendee 
having died insolvent 326 

A bill for specific performance of an 
agreement to deliver a contract of insur- 
ance cannot be maintained after the lapse 
of 10 years 759 

On a bill against the purchaser of the 
legal title a notice to defendant, relied on 
by plaintiff, must be averred and proved. . 326 



STATUTES. 

The publication of the second edition of 
the Revised Statutes under Act March 2, 
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1877, did not affect any statute passed sub- 
sequently to December 1, 1873 2S9 

An act whose subject is disposing of in- 
solvent debtors' property may properly in- 
clude a provision tliat the assignment in 
insolvency shall discharge prior attach- 
ments 1229 

A prohibition of amendments by mere 
reference to the title of an act does not 
prevent repeals by implication 1229 



suBi?.oaATioiir. 

The security given by the maker of a note 
to the indorser may, after both are insolvent 
and the surety's liability has become fixed, 
be recovered by the holder and applied in 
payment 1094 



TAXATION. 

See, also, "Internal Revenue." 

A statute providing that the rate per 
cent, of the tax in each municipality shall 
be in proportion to the indebtedness of each 
is not in conflict with a constitutional pro- 
vision that taxation shall be equal and uni- 
form throughout the state 377 

Act Ark. T. Oct. 26, 1825, in relation 
to the mode of collecting taxes, lidd inap- 
plicable to nonresidents 144 

"Where fees were improperly received by a 
sheriff acting as a tax collector, held that 
penalties were recoverable 144 

A collector must make a demand on the 
owner of land for taxes before judgment 
can be rendered against the land 1251 

An auditor's tax deed is prima facie good, 
and is a title deducible of record, within the 
meaning of the Illinois statute of March 3, 
1845, § 11 1146 

In Illinois, an auditor's tax deed, coupled 
with seven years' possession and payment 
of taxes, gives good title , 1146 

A tax sale and conveyance in pursuance 
thereof (in Virginia) vests the purchaser 
with the title of the person assessed with the 
taxes at the beginning of the tax year, not- 
withstanding irregularities in the proceed- 
ings, if they do not appear on the face 
thereof 343 

The deed, when regular, is prima facie 
evidence that the proceedings were regular, 
and that the title passed. 343 

The deed need not recite that the land 
was assessed on the commissioner's book. . 343 

A recital that the land was returned delin- 
quent for the nonpayment of the taxes is 
sufficient as a recital of the assessment. . 343 



Torts. 

See "Admiralty"; "Collision." 



TOWAGE. 

See, also, "Collision"; "Salvage." 

The master of the tug is bound to know 
the sailing qualities of a vessel which he 
has several times before towed into the 
harbor, and to know the condition of the 
harbor; and he is responsible for the man- 
ner in which he enters it 713 

Tug lidd liable for damages to ship towed 
stem foremost from pier in East river, and 
drifting into pier on opposite shore, where 
the ship's hands failed to catch the line 
thrown from the tug 540 



Pago 
Tug held not liable for collision of tow 
with dock 85 



TRADE-MAUKS AND TRADE- 
NAMES. 

Trade-marks are an entirety, and are in- 
capable of exclusive use at different places 
by more than one independent proprietor. . 605 

The right to a trade-mark is forfeited by 
its deceptive use to designate a spurious 
article • 605 

Voluntary relinquishment of the original 
mark for a new device forfeits the right to 
the old mark 605 

Disregard of territorial limits allotted by 
license and misuse of the trade-mark for- 
feits the right 605 

A resemblance sufficient only to deceive 
ordinary purchasers is sufficient to consti- 
tute infringement 605 

An accounting for past profits will not be 
decreed where there has been laches in 
bringing suit, and long acquiescence in the 
adverse use of the mark by others. ...... 605 

TRESPASS. 

In trespass, any matter done by virtue of 
a warrant must be specially pleaded 892 

In a suit for trespass to personal prop- 
erty, plaintiff must show what property was 
injured, and that defendant participated 
therein 190 

In an action of trespass vi et armis. 
plaintiff cannot recover for any injury done 
to real property 190 

TRIAL. 

See, also, "Appeal"; "Continuance"; Evidence"; 
"Judgment"; "New Trial"; "Practice"; "Ref- 
. erence"; "Witness." 

No paper can be read in evidence without 
leave of the court; and, if the court is 
equally divided as to its admissibility, it is 
rejected '. 1339 



TROVER AND CONVERSION. 

To establish a conversion, there must be 
proof of wrongful possession, or of exclusion 
of the owner's right, or of xmauthorized and 
injurious use, or of wrongful detention aft- 
er demand 510 

A jury may, as part of the damages, give 
interest on the value of property converted . 1125 

TRUSTS. 

See, also, "Charities"; "Executors and Admin- 
istrators"; "Guardian and Ward"; "Wills." 

A person acquiring the legal estate in 
property as the agent of another, or upon a 
trust and confidence that he will acquire it 
for the benefit of another, will be required 
to dceount therefor in equity *645 

Such a trust is not within the statute of 
frauds, and it need not be manifested by a 
writing *645 

An attorney employed to foreclose a mort- 
gage, who purchases at the sale, will be 
held to be a trustee for the client, at his op- 
tion, unless it satisfactorily appears that he 
was in no wise injured or prejudiced there- 
by *645 

Lapse of time is no absolute bar to a suit 
for relief in the case of a constructive trust , *645 
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XHSriTBD STATES. 
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Quaere: Whether the United States can 
compulsorily be made a defendant to a fore- 
closure bill, where it holds a lien on the 
property 1320 



USE AND OCCUPATION. 

Partial eviction does not bar an action for 
use and occupation 145 



USURY. 

See, also, "Banks and Banking." 

A purchase of a bill in the market, like a 
commodity, at any price, is not usurious. 
But an unaccepted bill is not so purchased. 264 

When paper is the basis of exchange, it 
must be shown as influencing the rate of 
exchange 264 

A discount of a bill upon which exchange 
is charged, to take up a prior bill, is not 
usurious unless the agreement was made at 
the discount of the first bill 264 

Where the rate of exchange charged is 
only colorable, it is usurious 264 

In Ohio, usury avoids the contract only 
for the excess 264 

Where a statute forbids a corporation 
taking over a certain amount of interest, all 
money taken over such amount must be 
credited to the debtor on the principal 757 

The New York act of 1830 providing that 
no corporation shall interpose the defense of 
usury does not extend to suits against ac- 
commodation indorsers for corporations. . . 737 



VENDOK AND PURCHASEB. 

See, also, "Bankruptcy"; "Boundaries"; "Deed"; 
"Fraudulent Conveyances"; "Grant"; "Sale"; 
"Specific Performance." 

The vendor of land contracted to be sold 
is a trustee for the purchaser 167 

Where a contract for the sale of land is 
void, or cannot be enforced by reason of 
laches on the part of the vendee,' the land 
will descend to the heirs of the vendor 167 

The registry of a deed or paper not duly 
or legally recorded is not constructive no- 
tice • 326 

A creditor obtaining judgment against the 
vendor, after the latter has received the 
purchase money, but before he makes a 
deed, will be enjoined, at suit of the ven- 
dee, from levying on the land 349 

A material false representation by the 
vendor or his agent vitiates the sale, though 
not known to be false when made 1016 

"VSTiere a sale is rescinded after several 
years, for fraud, each of the several equi- 
table owners is liable to refund only the 
money he received, and not that received by 
the others, or paid to an agent since insol- 
vent : 1016 

Fraud practiced by one of several owners, 
or by one having a bond for a deed from 
some of the owners, is ground for rescission 
of the whole sale, where the owners take 
the benefit of the price obtained by the 
fraud , 1016 

A sale will not be rescinded for mistake 
alone if the party had full opportunity to 
examine the land, and did examine it 1016 

That the purchaser examined the land 
will not prevent a rescission, if falsehood 
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was practiced, whereby he was led to make 

only a slight and general examination 1016 

A contract for the sale of land, providing 
for the right of annulment, on failure of 
any of the payments, by giving notice and 
paying the money received into a certain, 
bank, can be annulled in no other way, ex- 
cept by consent .' . 167 

W.AB. 

See, also, "Prize." 

No treasury agent could recave after 
June 30, 1865, any captured or abandoned 
property, unless theretofore surrendered by 
Confederate agents or oflBcers 295 

Property surrendered by the military au- 
thorities of the Confederate government 
could not be released by any state or pro- 
vost court 295 

A treasury agent acting under color of 
the captured and abandoned property act, 
or under a mistaken sense of duty, cannot 
be held personally responsible 295 

The order of the secretary of war, dated 
May 13, 1863, directing commanders of de- 
partments to prohibit the sale of livestock 
for exportation, and to cause live stock so 
sold to be appraised and appropriated by 
the government, was unauthorized and ille- 
gal 1108 

Fowls are not live stock within the mean- 
ing of such orders .1108 

^WABEHOUSEXilBN. 

The indorsement or assignment of ware- 
house receipts is regarded as equivalent to 
the delivery of the article 325 

The warehouseman is estopped to deny 
that he has the articles mentioned in his 
receipt, in an action by an indorsee or as- 
signee, who has purchased the paper in good 
faith 325 

"Waters and "Water Courses. 

See "Navigable Waters." 

"WILLS. 

See, also, "Charities"; "Executors and Admin- 
istrators." 

Where a will of personalty is defectively 
executed, it must apiwar that testator in- 
tended it to operate as his will, or that he 
was prevented from completing it by being 
overtaken bj^ sickness or other casualty. — 151 

No defect in the execution of a will con- 
veying land can be supplied by parol proof. 151 

A bequest to the Educational Society of 
Virginia, an unincorporated association, 
"for the benefit of the theological students 
at the Protestant Episcopal Theological 
Seminary of Virginia, * * * $1,000, the 
interest only to be annually expended" is 
void \inder the Maryland law 1283 

"Issue," in a will penned with great re- 
gard to technical words, includes all direct 
descendants, and is not limited to children . 1200 

A devise over, if the parties first taking 
should all die, "without leaving any issue 
of the body of either of them," at the death 
of tiie last survivor, "or if such issue should 
all die before attaining the age of 21 years," 
is too remote 1200 

The words, "I will, in the first place, that 
my just debts be paid," charge the realty 
with the payment of debts 8 
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See, also, "Bankruptcy"; "Costs"; "Depo- 
sition. 

One who had sold an interest in an in- 
vention, but was to be paid something if it 
was successful, held disqualified 843 

An owner of a vessel who hag settled with 
his co-owner may testify against a passen- 
ger in a suit for passage money, where his 
co-owner has released him 1080 

An indorser of a promissory note is a com- 
petent witness for the maker in an action 
by the indorsee .1047 

In a suit on a bottomry bond, the master 
is competent to prove that the supplies for 
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which it was given were furnished and 
were necessary 1309 

In a suit for seaman's wages, the master, 
made a party, but not served with process, 
held incompetent 555 

Mere mistake by a witness, without will- 
ful or corrupt falsehood, should not discred- 
it him 843 

A witness cannot be impeached by prov- 
ing that at other times he made contradic- 
tory statements, unless he be first interro- 
gated as to such statements 219 

But such rule does not apply where an ex. 
parte deposition was read, of the taking of 
which no notice was giv<^n 219 



WEST PUBLISHIMO CO., PKINTEE3 AKB STEEEOTVPEBS, ST. PAUL, MINN. 



